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CONSTITUTION OF NORTH DAKOTA.

Seo.. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the.points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi



COUNTY COURTS.

In general, the county courts (so designated by the Constitution)
are the same as the probate courts of other states.

CoNsTITUTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111. The county court shall have exclusive original jurisdie-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law ; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StaTuTOoRY PROVISIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;
Stutsman; Ward; Wells.



Note—In North Star Lumber Co. v. Rosenquist, reported in Vol. 29, at p. 560,
Niles & Koffel appeared as attorneys for ?pellant in the supreme court. [Reporter.]

Bovey-Shute

umber Company v. Lin

See Vol. 29, p. 304. By an error in

reporting this case, Miller & Zuger were named as “of counsel for appellant.” They

were “of counsel for respondent,” and this note is made to correct such error. [Re-
porter.]
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

HARRY PAST v. HENRY RENNIER and V. J. Wilmart (in
Business under the Firm Name of Rennier & Wilmart), W. B.
S. Trimble Company, 2 Corporation, and J. P. Duffey.

(151 N. W. 763.)

Plaintiff executed a first mortgage to one R. J. Trimble for $4,000 upon
twelve and one-half lots. The defendants R. & W. obtained a judgment for
$77.20, which became a second lien on the premises. R. & W. obtained an
execution and levied upon five of said lots. At the execution sale the defend-
ant Trimble & Company became the purchaser, and after the expiration of
the year obtained sheriff’s deed. This action is to set aside said sheriff’s deed
and for permission to redeem therefrom upon the grounds set forth in the
complaint.

Mortgage — judgment — execution sale — sheriff’s deed — action to set aside
- evidence — bids — inadequacy of price.

1. Evidence examined, and shows that the five lots purchased by the Trimble
Company were covered by the first mortgage of $4,000, accrued interest, taxes,
and insurance, leaving an equity not exceeding $5,000 in the entire property.
Conceding that the equity in those lots was from $1,000 to $2,000, such fact
would not show an inadequacy of price which would throw suspicion upon
the purchaser at the sale. Trimble & Company was mnot the original judg-

30 N. D—1.
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ment debtor, but bought the tracts as a speculation. There was no obliga-
tion upon it to bid a larger sum.

Sheriff’s deed — action to set aside —service of execution — levy — actual
notice of — evidence — sheriff’s amended return.

2. The second ground upon which appellant seeks to set aside said sher-
ifi’s deed is that no service of execution of the levy was made upon plain-
tiff, Past. The evidence, however, shows that Past had actual notice of such
levy. The sheriff’s amended return was properly received in this case.

Interested parties — lien holders — conspiracy between.

3. The third attack upon the deed is upon the grounds that certain con-
duct of the Trimble Company was unfair, and that, in fact, a conspiracy
existed between R. & W. and the Trimble Company to plunder Past’s equities.
Evidence examined, and held, insufficient to establish the conspiracy or fraud
alleged.

Plaintiff — delay in bringing action — laches.
4. Plaintiff is guilty of laches in bringing his action.

First mortgage foreclosure — plaintiff made no redemption — title lost —
judgment — affirmance.
5. Plaintiff made no redemption from a foreclosure of the first mortgage,
and has therefore lost title to the lots irrespective of the outcome of this suit.
This is an additional ground for the affirmance of judgment.-

Opinion filed February 5, 1916. Rehearing denied March 15, 1915.

Appeal from the District Court of Stutsman County, Coffey, J.

Affirmed. ‘

S. E. Ellsworth, for appellant.

By foreclosure of mortgage, title passes from the mortgagor to the
purchaser, but subject to the right of creditors of the mortgagor to
enforce their liens upon it. The senior creditor, in the order and under
. the conditions prescribed by statute, by paying to the purchacer the
purchase price, with interest, may redeem and become subrogated to
Lis rights, and so on,—the last redemptioner becoming the owner in
fee. The object of the statute is to have the property applied as far as
it may or can be, in satisfaction of the debts of the mortgagor. Sprague
v. Martin, 29 Minn. 226, 13 N. W. 34.

The purpose of redemption is to insure to the debtor and to his
creditors the full value of the debtor’s property. Lysinger v. Hayer,
87 Iowa, 335, 54 N. W. 145,
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The sale was for an inadequate price. We recognize the rule that
inadequacy of price is insufficient to warrant the setting aside of a
judicial sale; but it is a circumstance which the courts will regard
with great suspicion; and in cases where it appears, slight additional
circumstances only are required to authorize the setting aside of the
sale. Dewey v. Linscott, 20 Kan. 684; Pickett v. Pickett, 31 Kan.
727, 3 Pac. 549; Capital Bank v. Huntoon, 35 Kan. 577, 11 Pac.
369 ; Freeman, Executions, §§ 304, 308, 309; Jones v. Carr, 41 Kan.
329, 21 Pac. 258; Means v. Rosevear, 42 Kan. 377, 22 Pac. 319;
Schroeder v. Young, 161 U. S. 334, 40 L. ed. 721, 16 Sup. Ct. Rep.
512; Graffam v. Burgess, 117 U. S. 180, 29 L. ed. 839, 6 Sup. Ct.
Rep. 686; Hedlin v. Lee, 21 N. D. 495, 131 N. W. 390; O’Donnell
v. Lindsay, 7 Jones & S. 523; King v. Platt, 37 N. Y. 155; Griffith
" v. Hadley, 10 Bosw. 588; Dwight’s Case, 15 Abb. Pr. 259; King v.
Morris, 2 Abb. Pr. 296 ; Francis v. Church, Clarke, Ch. 475 ; Gardiner
v. Schermerhorn, Clarke, Ch. 105; Hoppock v. Conklin, 4 Sandf. Ch.
582; May v. May, 11 Paige, 203; Brown v. Frost, 10 Paige, 245;
Requa v. Rea, 2 Paige, 340; Williamson v. Dale, 3 Johns. Ch. 292;
Lansing v. M’Pherson, 3 Johns. Ch. 427; Billington v. Forbes, 10
Paige, 487; Mulks v. Allen, 12 Wend. 253 ; Ontario Bank v. Lansing,
2 Wend. 261; Stacy v. Smith, 9 S. D. 137, 68 N. W. 198.

Where the return of sale by the sheriff is faulty, and fails to show
that notice of sale for the time and in the manner required by law
was given, the irregularity is not cured by the printer’s accompanying
affidavit showing the facts omitted from the return. Where the same
is made at an entirely inadequate price, it is error to confirm it on
such a defective return. Evans v. Bushnell, 59 Kan. 160, 52 Pac.
419; Jones v. Carr, 41 Kan. 329, 21 Pac. 258; Graffam v. Burgess,
117 U. S. 180, 29 L. ed. 839, 6 Sup. Ct. Rep. 686 ; Schroeder v. Young,
161 U. S. 334, 40 L. ed. 721, 16 Sup. Ct. Rep. 512.

Where there is gross inadequacy of price combined with fraud or
mistake, or any other ground of equity relief in equity, it will incline
the court strongly to afford relief. There was conspiracy in this case
and a want of good faith and fair dealing. Kloepping v. Stellmacher,
21 N. J. Eq. 328; Hedlin v. Lee, 21 N. D. 495, 131 N. W. 390;
Stacy v. Smith, 9 S. D. 137, 68 N. W. 198; Folsom v. Norton, 19 N.
D. 722, 125 N. W. 310. '
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The rents and profits of property received by purchasers at a judicial
sale where the price paid was grossly inadequate, and there were other
circumstances of fraud or irregularity, should furnish a redemption
fund to the extent to which they are received, and should be so applied
if a redemption is made. Folsom v. Norton, 19 N. D. 722, 125 N. W.
310.

Rents received from the purchaser’s own tenants are not included
in the terms of the statute. This fact does not deprive the mortgagor
of the right to have them allowed as credits if he redeems. Little v.
Worner, 11 N. D. 382, 92 N. W. 456.

Under the circumstances of this case, the court has equitable juris-
diction, even if the time for redemption has expired. Graffam v.
Burgess, 117 U. S. 180, 29 L. ed. 839, 6 Sup. Ct. Rep. 686; Blight
v. Tobin, 7 T. B. Mon. 612; Day v. Graham, 6 Ill. 436; Morris v.
Robey, 73 Ill. 462 ; Fergus v. Woodworth, 44 Ill. 374; Bullen v. Daw-
son, 139 Ill. 633, 29 N. E. 1038; Jenkins v. Merriweather, 109 Ill.
647; State Bank v. Noland, 13 Ark. 299; Schroeder v. Young, 161
U. S. 334, 40 L. ed. 721, 16 Sup. Ct. Rep. 512.

The owner is not required to pay the amount of the purchase when
the purchaser has been in possession and committed waste. Harrison
v. Wyse, 24 Conn. 1, 63 Am. Dec. 151; Anson v. Anson, 20 Iowa, 55,
89 Am. Dec. 514; Meigs v. McFarlan, 72 Mich. 194, 40 N. W. 246;
Swegle v. Belle, 20 Or. 323, 25 Pac. 633.

If the mortgagee personally retains the property, he will bs charge-
able upon the accounting with the reasonable value of the use and
occupation for the period. 27 Cyec. 431, and cases cited under note 34;
Comstock v. Michael, 17 Neb. 288, 22 N. W. 549.

Whatever evidential force the sheriff’s return was entitled to was
lost by the amendment. While facts stated by a public officer in the
course of his official duty are entitled to weight, yet those written
down by him after a lapse of years, for the purpose of making evidence,
are of no value. Evans v. Bushnell, 59 Kan. 160, 52 Pac. 419; Paul
v. Slason, 22 Vt. 231, 54 Am. Deec. 75.

Carr & Kneeland and Thorpe & Chase, for respondents.

The sale made under the judgment and execution was legal, regular,
and valid in all respects. Where defendant knows of the sale, and
has a fair opportunity to redeem, he cannot have the sale set aside
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because of inadequacy of price, as the redemption right affords him
ample protection against a sacrifice of his property. Power v. Larabee,
3 N. D. 502, 44 Am. St. Rep. 577, 57 N. W. 789 ; Warren v. Stinson,
6 N. D. 293, 70 N. W. 279; First Nat. Bank v. Black Hills Fair Asso.
2 8. D. 145, 48 N. W. 852; Coolbaugh v. Roemer, 32 Minn. 445, 21
N. W. 472; Sigerson v. Sigerson, 71 Iowa, 476, 32 N. W. 462;
Lehner v. Loomis, 83 Iowa, 416, 49 N. W. 1018,

The price for which the property sold, as compared with its real
value, was little more than nominal, and there was no irregularity or
defect in the sale. Mere inadequacy of price is not sufficient ground
for attacking the sale. Peterson v. Little, 74 Iowa, 223, 37 N. W. 169;
Sheppard v. Messenger, 107 Iowa, 717, 77 N. W. 515; Griffith v. Mil-
waukee Harvester Co. 92 Iowa, 634, 54 Am. St. Rep. 573, 61 N. W.
243; Brittin v. Handy, 20 Ark. 381, 73 Am. Dec. 497; Hardy v.
Heard, 15 Ark. 184; Carden v. Lane, 48 Ark. 216, 3 Am. St. Rep.
228, 2 S. W. 709; Van Dyke v. Martin, 53 Ga. 221; Noyes v. True,
28 Il 503 ; McMullen v. Gable, 47 Ill. 67; Chouteau v. Nuckolls, 20
Mo. 442; Hart v. Bleight, 3 T. B. Mon. 273; Den ex dem. Flommer-
felt v. Zellers, 7 N. J. L. 153 ; Murphy v. M’Cleary, 3 Yeates, 405;
Union Bank v. Bertolet, 1 Woodw. Dec. 88; Agricultural, Mechanical
& Blood-Stock Asso. v. Brewster, 51 Tex. 257; Clark v. Chapman, 98
Cal. 110, 32 Pac. 812, 33 Pac. 750; Doe ex dem. Weirick v. Ross, 2
Ind. 99; Kerr v. Haverstick, 94 Ind. 178; Cavender v. Smith, 1 Iowa,
306 ; Weber v. Weitling, 18 N. J. Eq. 441; Watt v. McGalliard, 67 Ill.
513 ; Johnson v. Dorsey, 7 Gill. 269.

The law does not require the sheriff to serve notice or copy of the
execution upon the judgment debtor. He knew that there was a judg-
ment lien upon his land, and the creditor is not required to notify
him of a single step connected with the sale of his land under execution.
Warren v. Stinson, 6 N. D. 293, 70 N. W. 279; Power v. Larabee, 3
N. D. 502, 44 Am. St. Rep. 577, 57 N. W. 789; 17 Cye. 1097, 1098,
“Notice of Levy.”

In the confirmation of a sale, our statute contemplates a mere ex
parte proceeding before the court, based upon the officer’s return of
sale, and settles no question of fact. Warren v. Stinson, 6 N. D. 293,
70 N. W. 279 ; Hershy v. Latham, 42 Ark. 305.

There must be a period after which execution sale will not be dis-
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turbed. The plaintiff has been guilty of such laches as to preclude
him from a recovery. 2 Freeman, Executions, § 307a; Warren v.
Stinson, supra; Baxter v. O’Leary, 10 S. D. 150, 66 Am. St. Rep.
702, 72 N. W. 91; Dickinson v. Johnson, 161 Iowa, 252, 142 N. \W.
407.

The right of the owner of real estate to redeem same from sale
under execution is purely statutory, and he must bring himself within
its terms. Gosmunt v. Gloe, 55 Neb. 709, 76 N. W. 424; 17 Cye.
1278, subdiv. h, 1324, title, Redemptions; Noyes v. True, 23 Ill. 503;
21 Century Dig.

There is a defect of parties defendant in this action, and a full
determination of the rights of all the parties cannot be had. The
owner of two of the parcels of property is not before the court. Me-
Dougald v. New Richmond Roller Mills Co. 125 Wis. 121, 103 N. W.
244,

The sheriff had the right to amend his return, and the court had
the right to allow and receive such amended return. Mills v. Iow-
land, 2 N. D. 30, 49 N. W. 413; Malone v. Samuel, 3 A. K. Marsh.
350, 13 Am. Dec. 173; 17 Cye. 1373-1375, 1385; O’Brien v. Gaslin,
20 Neb. 347, 30 N. W. 274; 18 Enc. Pl & Pr. 950.

In any event this is a collateral attack, and the return is conclusive
against it. 18 Enc. Pl. & Pr. 963, 985; 17 Cyec. 1366(b), 1382;
Symonds v. Harris, 51 Me. 14, 81 Am. Dec. 553 ; Whittier v. Varney,
10 N. H. 291; Mills v. Howland, 2 N. D. 30, 49 N. W. 413; Ingram
v. Belk, 2 Strobh. L. 207, 47 Am. Dec. 591; Humphry v. Beeson, 1
G. Greene, 199, 48 Am. Dec. 370; Drake v. Iale, 38 Mo. 346.

Where a sheriff states in his return that he “levied,” it is sufficient,
without stating the facts or acts done. Further title of a purchaser
at execution sale does not depend upon the officer’s return. Byer v.
Etnyre, 2 Gill, 150, 41 Am. Dec. 410; Tullis v. Brawley, 3 Minn.
277, Gil. 191; Rohrer v. Turrill, 4 Minn. 407, Gil. 309; Folsom v.
Carli. 5 Minn. 333, Gil. 264, 80 Am. Dec. 429; Hutchins v. Carver
County, 16 Minn. 16, Gil. 1; 17 Cye. 1370, (b), 1378, 1382; Millis
v. Lombard, 32 Minn. 259, 20 N. W. 187; Marin v. Potter, 15 N. D.
284, 107 N. W. 970; Matchett v. Liebig, 20 S. D. 169, 105 N. W.
170 ; Burton v. Cooley, 22 S. D. 515, 118 N. W. 1028.
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Burke, J. The facts in this case were somewhat complicated and
pretty largely in dispute. In stating the same, we give all the undis-
puted facts and some of the minor disputed ones, which are decided
without setting forth the evidence or our reasoning therefor, but the
major disputes will be treated later. On December 27, 1907, plain-
tiff, Past, was the owner of twelve and one-half lots situated in the
city of Jamestown, and mostly improved property. Upon that date,
he and his wife executed a mortgage upon said property to one R. J.
Trimble securing the payment of $4,000. This loan was negotiated by
the defendant W. B. S. Trimble Company, a corporation whose presi-
dent was a brother of the mortgagee. This mortgage was later fore-
closed, and plays a minor part in the controversy. February 8, 1908,
the firm of Rennier & ‘Wilmart obtained a judgment against Past for
the sum of $77.20, which was duly docketed in the office of the clerk
of the district court for said county on February 20, 1908, thus becom-
ing a second lien upon all of said premises. Thereafter, Past and his
wife gave a second mortgage upon all of said premises to the Farm-
ers’ & Merchants Bank of Jamestown to secure the sum of $1,400,
which mortgage was later assigned to one Toay. This mortgage was
a third lien upon the land, and was likewise foreclosed later, and
also has a slight bearing on the issue. There are other judgment cred-
itors (Toay with a $770 judgment) whom we do not believe it neces-
sary to mention in particular, whose liens are inferior to the three
wmentioned.

The lien with which we are most concerned was the one represented
by the judgment of Rennier & Wilmart. After obtaining two execu-
tions which were returned unsatisfied, a third and last execution was
issued and passed in the hands of the sheriff, and levy and sale made
of five of the lots covered by the Trimble Company mortgage. Those
five lots are for convenience placed in three groups: one, lot 2, block
35, Jamestown, is known as the feed mill property; lots 13 and 14,
block 23, Lloyd’s Second Addition to Jamestown, will be hereinafter
referred to as the Mell property ; and lots one and two, block 25, Lloyd’s
Second Addition, will be mentioned as the Sappenfield property. Up-
on the sale of this property under such execution, each of said tracts
was separately offered for sale, and no bids being received therefor
the three tracts were offered together, whereupon the W. B. S. Trimble
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Company made a bid of $119.25, which was the exact amount neces-
sary to satisfy said judgment and costs. This sale took place on the
22d of June, 1909. No redemption was made from this sale, and on
the 23d of June, 1910, the Trimble Company applied for and received
a sheriff’s deed to the three tracts aforesaid, and on the same day
recorded it with the register of deeds of said county. They thus be-
came the owner of all of the interest of said plaintiff in said tracts,
subject only to the $4,000 mortgage aforesaid, unless plaintiff is able
to establish his attack upon said sheriff’s deed, which will be treated
later. The case was tried in the court below which resulted in find-
ings of fact and conclusions of law adverse to the plaintiff, and he has -
appealed to this court demanding a trial de novo. Plaintiff states his
position in his brief as follows: “The grounds of attack by plaintiff
upon the sheriff’s deed issued to the defendants, W. B. S. Trimble
Company, on June 23, 1910, are: (1) That the price for which the
property was bid in by the Trimble Company at the sale was, in
comparison with the actual value of the property, so grossly inade-
quate as to call for strict scrutiny of all proceedings leading up to,
connected with, or following the sale; (2) that actual notice of the
levy of the execution upon the property of the plaintiff, Past, was not
given, and he did not know the property had been sold until a con-
siderable time after the sheriff’s deed had been issued to the Trimble
Company, this failure of notice resulting from the omission of the
sheriff of Stutsman county to comply with his statutory duty of serv-
ing the plaintiff, Past, an execution debtor, with a copy of the execu-
tion and a notice of levy upon the property, and to serve the tenants
occupying the different parcels of property with notice of levy; (3)
fraud and collusion betwen the judgment creditors, Rennier & Wil
mart, and the Trimble Company, the purchasers at the sale, with the
end and purpose not of realizing the amount due upon the judgment,
but of obtaining title by sheriff’s deed to plaintiff’s property.” We
will consider those three attacks in the order mentioned.

(1) Appellant says: “While, under the great current of modern
authority, inadequacy in price, however gross, in itself, is insufficient
to warrant setting aside of a judicial sale, it is by universal holding
a circumstance which courts will always regard with suspicion; and
in cases where it appears, slight additional circumstances only are
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required to authorize the setting aside of the sale.” This seems a fair
statement of the rule, and we will examine the facts in this case to
detcrmine whether or not there was such inadequacy of price that
would throw suspicion upon the defendants’ conduct. As already stated,
the three tracts sold to Trimble Company were covered by a $4,000
mortgage which necessarily was superior to the title acquired by the
purchaser. True, this mortgage was also secured by seven and one-
half other lots, but it would require care to prevent the mortgagee
from throwing an unjust proportion of said encumbrance against the
lots in question. Under those circumstances, the purchaser might
have the possibility thrust upon him of paying nearly the entire encum-
brance of $4,000 from those three tracts. There is no satisfactory
testimony as to the market value of these three tracts, but a circum-
stance occurred which gives us some idea thereof. Toay, the assignee
of the second mortgage, made an attempt to buy the interest of J. R.
Trimble and the Trimble Company in the entire property covering
the twelve and one-half lots. At that time Mr. Trimble told him that
their mortgage with interest, taxes and insurance, together with
the amount they had invested in the execution sale title, amounted to
$6,300, and that he would assign the entire amount to him for a bonus
of $2,000, which would mean that he was willing to transfer what
rights and interests they had in the entire tract, including the first
mortgage, for $8,300, and that he believed Toay would buy at that
figure, and Mr. Toay refused this offer, but offered them $1,000,
which would make the entire property worth, in his judgment, some-
thing over $7,300. Referring to the offer of Trimble, Toay says:
“I was not willing to pay that sum. There would be nothing left
for me at that figure. At that time I told Mr. McElroy that he was
too high. I am positive as to the date of this conversation. It was
along in the latter part of the year, about the first part of November,
1910.” Plaintiff himself testifies that the mill property was worth
$2,500, the Mell property $1,500; and the Sappenfield property,
$1,600, this of course, subject to the $4,000 mortgage. There is some
other testimony, but none place the price so high as the plaintiff him-
self. For the purpose of this argument, we may assume that there
was an equity in the three tracts sold upon execution after appor-
tioning to them a fair share of the first mortgage, of, say, $1,000 to
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$2,000, the value placed on it by Toay. However, taking into con-
sideration the size of the first mortgage with interest, taxes, and insur-
ance, and the obvious fact that it might be inequitably apportioned,
we do not believe there is such gross inadequacy in the bid as tends
to show irregularity in the sale. It seems to us that no. person could
safely make a bid of even the $119.80 for this equity unless he were
prepared to take up the first mortgage, or was at least assured of
friendly co-operation by its owner. This conclusion is re-enforced by
the fact that two prior executions upon this judgment had been re-
turned unsatisfied, it being evident that Rennier & Wilmart preferred
to keep the lien of their judgment to a purchase of the equity.

Trimble Company were not the judgment creditors. They bought
the tracts merely as a speculation, and we know of no rule of law
which required them to pay any fancy prices for the tracts, nor can
we see how any improper motives can be attributed to them for fail-
ing to bid more than the amount necessary to secure the tracts against
competitive bidding. In this case, their bid of $119.80 was the high-
est and best bid, and obtained for them the property. Even if Ren-
nier & Wilmart had bid in the property themselves, there would be no
obligation upon their part to bid a larger sum (Warren v. Stinson,
6 N. D. 293, 70 N. W. 279), and certainly a stranger bidding for
speculative purposes only was under no such obligation. Thus, under
all the circumstances of this case, we do not see that it can be fairly
said that the inadequacy of the price tended in any manner to destroy
the good faith of the purchase.

(2) Taking up the second grounds advanced by appellant, to wit,
that there was no service of the execution and notice of levy upon
plaintiff or his tenants. In the trial below, plaintiff testified that he

, had received no copy of such papers, but this evidence was objected to
as being a collateral attack on a return in another case. Defendant
introduced in evidence the amended sheriff’s return in the case of
Rennier v. Past, wherein the sheriff in due form certified that he had
served such papers upon defendant Ilarry Past, personally, on the
27th of May, 1909, and had likewise scrved notice upon the persons
who were then occupying certain lots. This return was objected to
by plaintiff for the reason that it was an amendment of the original
return made three years after the proceedings. It appears that the
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amended return had been made pursuant to an order of the district
court in the former case after notice and upon hearing, and upon due
proof by affidavit of the facts therein stated. It is evident that the
amended return must be accepted as proper proof in the case at bar.
If it is not a correct statement of what occurred, application to strike
it from the files should have been made in the proper case, where the
parties interested would have notice and an opportunity to litigate
that question. It is obviously unfair to attack a return of one case
when it is offered in evidence in another. There are many circum-
stances in the record corroborating the statement of the sheriff that
Past was personally served. For instance, the return of the sheriff
upon the second execution contains the following statement: “That,
relying upon the promise of the defendant (Past) to pay the amount
of this execution, I did not make a levy upon real property. at once.”
This return was offered in evidence by the plaintiff himself. Plaintiff
- further testifies that after this sale his tenants refused to pay him any
rent, and told him that they had been notified by the Trimble Company
to pay him nothing further. Further, plaintiff testifies that there-
upon he went to see an attorney about the matter at that time, and
gives the conversation had with the attorney in detail. Upon a simi-
lar situation, this court in Warren v. Stinson, 6 N. D. 293, 70 N. W.
279, says: “Under ordinary circumstances, he should not be heard
to plead that he was ignorant of the fact of sale, knowing that there
is a judgment lien against his land, and that the creditor is under no
legal obligation to notify him of a single step connected with the sale
of his land under the judgment. He must be on the alert to ascer-
tain whether his land has been, or is about to be, sold. Certainly it
is not a harsh rule which exacts of him such diligence, such measure
of business prudence, in looking after his own interests, as is involved
in the not difficult task of discovering within a year of the day of
sale that his property has been sold under the judgment which he
knows is a lien against it.”

But, furthermore, the statutes §§ 7720, 7547, and 7549, Comp.
Laws 1913, which govern, make no provision for the service of the
notice upon the judgment debtor, while § 7549 positively provides
that “the failure of the sheriff to serve such warrant or notice shall
not invalidate the levy, but the sheriff shall be liable to the person
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whose property is attached for any damages which he may sustain
by reason of such failure.” The sheriff’s amended return shows that
this section was complied with in all respects; but even if there had
been a failure to give the notice, under the clear reading of this sec-
tion, it would not invalidate the levy. It seems plain to us that Past
actually knew of the sale, but, having mortgaged the place himself
for practically its entire value, he did not care to redeem from the
$119 sale, unless able to save the place from the Toay mortgage and
judgment, amounting to something over $2,500, and the first mort-
gage held by Trimble, which at the time of the sale amounted to about
$6,300, a total of $8,800. He, undoubtedly, relied upon Toay to
redeem from the small execution sale. Toay, the only person who
could be expected to redeem, is not a party to this suit and asks for
no relief. From Toay’s testimony it appears that he intended to re-
deem, but through some oversight neglected it.

(3) We come now to the last and most serious question in this
case. Appellant insists that the conduct of the Trimble Company
in the entire transaction was unfair, and that in fact a conspiracy
existed between it and Rennier & Wilmart to plunder Past’s equities.
There is no direct evidence upon this point, appellant relying upon
several enumerated circumstances to establish the truth of this accusa-
tion. There is nothing prior to the execution sale in any way bearing
out this conspiracy. Trimble Company were agents for R. J. Trimble
and were the most natural purchasers at the sale. They were solicited
by Rennier & Wilmart because they wanted their money on their
judgment. Trimble & Company on their part may have seen some
profit in the purchase. Shortly after the purchase aforesaid, the
secretary of the company wrote notices which were sent by the deputy
sheriff to each house demanding that the tenants pay the rent to the
company under the sheriff’s certificate. Mell paid $40, with the under-
standing, however, that it was to be held by the company until the
matter was finally settled. Sappenfield paid $15 rent and then made
a contract to purchase the property from the Trimble Company. This
was all the money that was received during the year of redemption,
and there is no evidence that they could have forced collection of any
more. Nor were they under the same obligation to make such collec-
tion as would be the original judgment creditors. On June 23, 1910,
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they obtained and recorded their sheriff’s deed, and everything that
is hereinafter mentioned in any way establishing bad faith occurred
when they considered themselves the owners thereunder.

Earlier in this opinion, it was mentioned that the first mortgage
of 84,000 was foreclosed. Trimble Company took care of this fore-
closure and upon the day of sale apportioned the mortgage among the
several tracts with the intention of bidding upon each tract separately.
For one tract covered by the mortgage, but not by the execution sale,
$2,100 was bid; for another, $2,200; for the Mell property, $225;
for the Sappenfield property, $300. For the feed mill, the balance
due upon their mortgage, somewhere between $400 and $500. As
the sale proceeded, each of the different tracts was bid in in the name
of R. J. Trimble until there remained only the feed mill, upon which
the defendant Duffey unexpectedly bid $1,200. This produced a
surplus of $774.43. However, it is stipulated that no disposition
should be made of this surplus in this lawsuit. Duffey, to prevent
redemption, thereupon purchased of the Trimble Company their in-
terest in the feed mill property for $161, thus becoming the absolute
owner of the record title of such property. Appellant points to those
circumstances as evidence of conspiracy to devest Past of all his prop-
erty without any attempt to make the same pay his debts. We do not
believe the conduct of Trimble Company in this matter unusual. Un-
questionably, they proportioned the mortgage with the light end upon
the property which they had acquired at execution sale, and the heavy
end upon the remaining property, which might possibly be redeemed.
This does not prove that a conspiracy existed some fourteen months
prior with Rennier & Wilmart. Another circumstance pointed out
by appellant arose later. It will be remembered that Toay was the
assignee of the second mortgage and that he desired to redeem the
property covered by the execution sale, and to that end paid to the
sheriff certain sums and obtained from the sheriff a certificate of
redemption. This, however, was after Past’s title had been extin-
guished by the issuance of the sheriff’s deed. Therefore, Toay was
not a redemptioner in law as to those particular tracts and the sher-
iff’s acts were entirely unauthorized. Toay also attempted to buy the
R. J. Trimble mortgage as hereinbefore mentioned, and at that time
Trimble Company demanded a bonus of $2,000, but as this was long
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after the issuance of the sheriff’s deed we cannot say that the circum-
stance relates back to and proves fraud in the initial purchase of the
tract. Still another circumstance relates wholly to the feed mill prop-
erty. It will be remembered that the sheriff’s deed on execution sale
was obtained and filed June 23, 1910, thus shutting out any interest
that Past had in this property. The sale under the first mortgage
occurred August 20, 1910. Shortly before the expiration of the time
for redemption from such mortgage sale, plaintiff demanded of Duffey
that he account to him for the value of the use and occupation of the
premises during the year that he had been in possession, and at the
same time presented and filed with the sheriff a notice of redemption
of said premises and offered to pay to Duffey the balance which might
be determined to be due to him upon such redemption after deducting
for the use and occupation of the property during the year. This was
after June 23, 1910, when Past had ceased to be a redemptioner, and,
moreover, no money was presented to Duffey, who ignored the demand
and shortly thereafter obtained a sheriff’s deed upon the mortgage
- foreclosure also. This circumstance would not, of course, establish a
conspiracy upon the part of the Trimble Company, who knew nothing
about it. It cannot be claimed that Duffey was in the conspiracy him-
self, and we do not believe it sufficient to set aside the sheriff’s deed
upon execution sale so far as he is concerned. There are other inci-
dents relied upon by appellant along the same lines, which space for-
bids us to enumerate, but we are satisfied that none of them estab-
lish the conspiracy or fraud which must be proven before the deed
can be set aside and redemption allowed at the late date attempted
in this action. In Power v. Larabee, 3 N. D. 502, 44 Am. St. Rep.
577, 57 N. W. 789, it is said: “Where defendant knows of the sale
and has a fair opportunity to redeem, he cannot have the sale set-”
aside because of inadequacy of price, as the redemption right affords
him ample protection against a sacrifice of his property.” In the case
of Warren v. Stinson, 6 N. D. 293, 70 N. W. 279, is found a dis-
cussion relative to the necessity of the service of the notice and of
levy upon the judgment debtor. See also 17 Cyc. 1097. Upon the
question of the right of the sheriff to amend the defective return, see
17 Cyc. 1373 and cases cited. Also 18 Enc. Pl. & Pr. 963. Also
upon its face effect, see Marin v. Potter, 15 N. D. 284, 107 N. W, 970..
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(4) As an additional reason for the affirmance, respondent points
to the lack of diligence and laches of the plaintiff. Past must have
known of the execution sale almost immediately after it occurred be-
cause he testifies that after such sale he was unable to collect rent
from his tenants. This was in June, 1909. Sheriff’s deed was issued
June 23, 1910, and it was not until August, 1911, that this action
was brought. See Higbee v. Daeley, 15 N. D. 339, 109 N. W. 318.
This argument is sound. '

(5) Still another reason advanced by respondent for an affirmance
is that no redemption was made by plaintiff from the first mortgage
sale, and that he is thereby excluded from any interest in the premises,
even though he should succeed in setting aside the sheriff’s deed upon
the execution sale. This in itself would be enough to defeat plain-
tiff’s action, but is unnecessary on account of the prior holdings. Upon
the whole record we are unable to find any reason for setting aside
the sheriff’s deed given pursuant to the execution sale, or for allow-
ing plaintiff to redeem at this time. The judgment of the trial court
is in all things affirmed.

JOHN DAMMANN, Sr., v. SCHIBSBY IMPLEMENT
COMPANY, a Corporation.

(151 N. W. 985.)

Evidence = conversion — findings — property = right of possession.
1. Evidence examined and found to support the finding that plaintiff was
entitled to the immediate possession of the grain in question at the time of
« the alleged conversion.

Grain — warehouse receipt for — indorsement and delivery of — passes title
to grain — trial court — findings of.

2. Following St. Anthony & D. Elevator Co. v. Dawson, 20 N. D. 18, held,
that the indorsement and delivery of a warehouse receipt for grain pass title
to the grain, and that the findings of the trial court that the defendant had
converted the flax in controversy is amply supported by the evidence,

Opinion filed January 29, 1915. Rehearing denied March 13, 1915,

Appeal from the District Court of Bottineau County, Burr, J.
Affirmed. '



16 30 NORTH DAKOTA REPORTS

Blaisdell, Murphy, & Blaisdell and Morton & Mohr, for appellant.

If the owner expressly or impliedly assents to the taking, use, or dis-
position of his property, he cannot recover for the conversion thereof.
38 Cye. 2009, and cases cited.

And this is true even where the person authorized to dispose of prop-
erty exceeds his authority. 38 Cyc. 2110, and cases cited.

The holder of a general storage ticket is never chargeable with con-
structive possession of any specific grain. Best v. Muir, 8 N. D. 44,
73 Am. St. Rep. 742, 77 N. W. 95; Best v. Barrett, 8 N. D. 49, 77
N. W. 1117; Plano Mfg. Co. v. Jones, 8 N. D. 315, 79 N. W. 338.

The decision of our supreme court in St. Anthony & D. Elevator
Co. v. Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Cas. 1912B, 1337,
rests upon a statutory provision. Rev. Codes 1905, § 2266.

The above section is a part of article 47 of the Political Code. This
act expressly excepts from its provisions grain in bulk. Sections 2241
and 2261 of article 46 of the Political Code control in all matters per-
taining to warehouses or grain in bulk. This distinction between these
two statutes has been recognized by this court. State ex rel. Hart-Parr
Co. v. Robb-Lawrence Co. 17 N. D. 259, 16 L.R.A.(N.S.) 227, 115
N. W. 846.

Weeks & Moum, for respondent.

The legal title to the grain was in the respondent Ownership car-
ries with it the right of possession. Rev. Codes 1905, § 4702.

A conversion by defendant, or by a third person prior to the con-
version alleged, is no defemse. 38 Cye. 2061.

Section 2266, Revised Codes 1905, expressly provides that the title
of goods and chattels stored with a public warehouseman passes by
indorsement and delivery of the receipt. St. Anthony & D. Elevator
Co. v. Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Cas. 1912B, 1337.

Bugke, J. Some time prior to the year 1910, plaintiff sold a quarter
section of land to one Tarvestad and his wife upon what is known as the
half-crop contract plan. Under the terms of said contract the
Tarvestads agreed to pay the sum of $4,500 principally by delivering
one half of all the grain sown or grown upon said land, each and every
year thereafter until the purchase price was fully paid, and it was
further agreed that the Tarvestads “may deliver all the grain sown,
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the same to be applied upon the balance due thereon. . . ., It is
further agreed and understood that until the delivery of one half of
said grain as aforesaid during each and every year of this contract, the
legal title to the ownership and the possession of all of said grain
raised during each and every year shall be and remain in the first par-
ties. . . .” TUnder this contract, the Tarvestads entered into the
possession of said land, and during the year 1910 raised thereon 179
bushels of flax and 25 bushels of wheat. The flax was delivered by Mrs.
Tarvestad to the elevator at Hurd on November 7th of that year.
She tried to sell the same, but owing to a notice given to the elevator
by defendant was unable to do so, the elevator agent, however, deliver-
ing a storage ticket for the grain in the name of Mr. Tarvestad. The
defendant Schibsby claims to have taken a chattel mortgage given by
the Tarvestads upon this crop for the year 1910, and it was on account
of his claim that the elevator company refused to pay cash to Mrs.
Tarvestad for the flax. Upon the day of the delivery, Mrs. Tarvestad
went to Lansford, as she says, to deliver the storage tickets to the plain-
tiff, Dammann, but meeting the defendant first was persuaded to de-
liver said storage tickets to him after indorsing her husband’s name
thereon. Plaintiff brings this action in conversion. The case was
tried to a jury and evidence was offered by plaintiff’s son, who seems
to have acted as plaintiff’s agent, and by Mrs. Tarvestad. Defendant
offered the evidence of Alec Schibsby, who testified to the transaction
whereby he obtained the storage tickets. After such testimony, both
parties rested and each side made a motion that the court direct a ver-
dict in his favor, and thereupon the court withdrew the case from the
jury and made findings of fact and conclusions of law to the effect that
the plaintiff was entitled to a judgment against the defendant for the
value of one half of the flax. The defendant has appealed, specifying
as errors certain rulings of the trial court, which may be grouped under
two headings as stated by him in his brief: ‘“Defendant asserts that
plaintiff should not prevail for the following reasons: First, because
the proof shows that plaintiff was not in possession, nor had he a legal
right to the immediate possession, of the grain in question at the time
of the alleged conversion, and had consented to the disposal of the
flax prior to that time. Second, because the proof shows that defend-
ant was a mere general storage ticket holder, and was neither in actual
30 N. D.—2.
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or constructive possession of the flax alleged to have been converted.”
In considering these two propositions, we must remember that the find-
ing of the trial court has the force of a finding by a jury, and will not
be disturbed if supported by any substantial credible testimony.

(1) Upon the first proposition, we think the briefest reference to
the evidence will show that plaintiff was entitled to the immediate
possession of the grain in question on the 7th day of November, 1910.
His son testifies, after the introduction of the contract of sale afore-
said: “Tarvestad was in to see us and he told us that they would
thresh there in a few days, and that they would then turn in all of the
crop threshed during the year 1910 on this quarter.” Mrs. Tarvestad
testifies: “I had instructions from my husband when the grain was
threshed to haul it to the elevator and turn either the money or the
storage tickets over to Dammann. I hauled the crop to the elevator at
Hurd, Farmers’ Elevator. I tried to sell it, but it was held back; the
Farmers’ Elevator held it back and said it did not belong to me. The
elevator said Schibsby had a mortgage on it,—that he had advised the
elevator not to sell it, or buy it from me. . . . I got storage tickets
from the elevator. I can’t say whether they were in my name or Mr.
Tarvestad’s.” The foregoing evidence, taken in connection with the
extracts of the contract which we have given, shows that plaintiff was
entitled to the immediate possession of the flax upon the day in ques-
tion.

(2) Under this heading appellant insists that the plaintiff is pursu-
ing either the wrong party or the wrong property; that he should have
sued the elevator company which actually received the grain, and that
storage tickets are not a subject of conversion. Upon this question he
argues that a general storage ticket holder is never chargeable with
constructive possession of any grain, and cites us to Best v. Muir, 8 N.
D. 44, 73 Am. St. Rep. 742, 77 N. W. 95; Plano Mfg. Co. v. Jones,
8 N. D. 315, 79 N. W. 338. However, after the two decisions men-
tioned, in St. Anthony & D. Elevator Co. v. Dawson, 20 N. D. 18, 126
N. W. 1018, Ann. Cas. 1912B, 1337, decided in 1910, this court held
that an indorsement and delivery of the warehouse receipt for grain
passed the title to the grain, the particular words being as follows:
“Under the terms of storage tickets, Spenst had the right to demand
possession of such wheat, and the elevator company would be compelled
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to turn the same over to him, if in its possession and the same could
be done, and, if the same was not in its possession, and the identical
wheat could not be delivered, it was compelled to deliver to Spenst
an equal number of bushels of wheat of like grade. These matters are
elementary and no authorities need be cited in support of them. It is
also beyond controversy that the assignment and delivery of storage
tickets unconditionally pass the title to the property and to the storage
tickets to the person to whom they are delivered. This is a statutory
provision in our state. Rev. Codes 1905, § 2266 [3142, Comp. Laws
1913]. Tt is therefore beyond dispute that the defendants became the
absolute owners of the storage tickets and of the wheat represented
thereby. . . . We think that the defendants were in the constructive
possession of the wheat after the storage tickets were turned over to
them, and this is sufficient to sustain a sale with implied warranty of
title that it is free from encumbrance.” The above reasoning applies
to the case at bar and supports the finding of the trial court that the
defendant, for all the purposes of this litigation, received the flax and
converted the same to his own use, and it follows that the plaintiff is
entitled to judgment for the one half of the same. Appellant asks us,
in effect, to overrule the last quoted case (St. Anthony & D. Elevator
Co. v. Dawson), because, as he alleges, § 3142, Comp. Laws 1913,
does not apply to elevator and other grain storage companies.

We, however, consider the case sound in principle regardless of the
statute, and will follow its ruling. The judgment is affirmed.

On Petition for Rehearing.

Appellant has filed a petition for rehearing in which he strenuously
contends that this court should follow Plano Mfg. Co. v. Jones, 8 N.
D. 315, 79 N. W. 338, rather than St. Anthony & D. Elevator Co. v.
Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Cas. 1912B, 1337. We
must decline to do so but will set forth our reasons, which in the inter-
ests of brevity we had omitted from the original opinion.

From the very earliest time there had been a dispute as to whether
a person who delivered grain to a public warehouseman and took there-
for a storage receipt had parted with his title to the grain. This dis-
pute arose naturally from the difficulty of identifying the grain so
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stored. Some authorities held such a transaction to be a sale because,
as they say, the identical grain cannot be returned. Other authorities
held the deposit to be merely a bailment and the fact that the identical
grain cannot be returned is immaterial in view of the fact that a like
amount of the same kind and grade answers every requirement of the
return.

Those courts which held that the depositor had parted with his grain,
of necessity held that no action could be maintained for its conversion.
This for the very good reason that a man who has no wheat cannot
maintain an action against somebody else for converting it. It might be
said in passing that those decisions were made in the absence of statute
upon the subject. In North Dakota by § 8, chap. 126, Sess. Laws

1891 it was provided: “Whenever any grain shall be delivered to any
person, association, firm, corporation or trust, doing a grain, warehouse
or grain elevator business in this state, and the receipts issued therefor,
providing for the delivery of a like amount and grade to the holder
thereof in return, such delivery shall be a bailment, and not a sale of
the grain so delivered.” After the enactment of this statute the ques-
tion was not an open one in North Dakota. Notwithstanding this
fact, in 1899 the case of Plano Mfg. Co. v. Jones, supra, was decided
upon the theory that such delivery was a sale. We have examined the
briefs filed in that case and find that said statute was not called to
the attention of the court at that time and was, undoubtedly, entirely
overlooked. When the case of St. Anthony & D. Elevator Co. v.
Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Cas. 1912B, 1337, was
decided, the correct rule was adopted ; although that case did not in so
many words overrule Plano Mfg. Co. v. Jones, it did so by necessary
implication.

As authority for our position, we refer to a note in 94 Am. St. Rep.
220, from which we quote: “By far the most important transactions
coming under the head of bailment are those which have to do with the
deposit of grain in warehouses. It needs no authority to support the
statement that when wheat is delivered at a warehouse to be stored,
and the identical wheat is to be returned, the transaction is a bailment.
The difficulty arises when it is mingled with other wheat. In this con-
nection, there are two lines of decisions, one holding it a mere bailment
and the other a contract of sale. . . . [Case cited and digested.]
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This the court held to be a contract of bailment, and it has been so held
by numerous other authorities. [Cases cited.] In such cases, the
relation existing between the depositors is that of tenants in com-
mon of the mass, each being entitled to so much thereof as his share
bears to the whole amount; and the fact that the identity of the mass
is continually shifting, by being added to and taken from, does not
alter it. [Cases cited.] The reasons for this rule were thus well
stated in Rice v. Nixon, 97 Ind. 97, 49 Am. Rep. 430: ‘The rule
which we accept as the true one is required by the commercial interests
of the country, and is in harmony with the cardinal principle that the
intention of contracting parties is always to be given effect. It is not
unknown to us, nor can it be unknown to any court, for it is a matter
of great public notoriety and concern, that a vast part of the grain
business of the country is conducted through the medium of elevators
and warehouses, and it cannot be presumed that warehousemen in re-
ceiving grain for storage, or depositors in intrusting it to them for
that purpose, intended or expected that each lot, whether of many
thousand bushels, or of a few hundred, should be placed in separate re-
ceptacles; on the contrary, the course of business in this great branch
of commerce, made known to us as a matter of public knowledge and
by the decisions of the courts of the land, leads to the presumption
that both the warehouseman and the depositor intended that the grain
should be placed in a common receptacle and treated as common prop-
erty. This rule secures to the depositor all that in justice he can ask,
namely, that his grain shall be ready for him in kind and quantity when-
ever he demands it. Any other rule would impede the free course of
commerce and render it practically impossible to handle our immense
crops. It is reasonable to presume that the warehouseman and his
depositor did not intend that the course of business should be inter-
rupted, and that they did not intend that the almost impossible thing
of keeping each lot, small or great, apart from the common mass, should
be done by the warehouseman. If the warehouseman is not bound to
place grain in a separate place for each depositor, then the fact that
he puts it in a common receptacle with grain of his own and that of
other depositors does not make him a purchaser, and if he is not a
purchaser, then he is a bailee. In all matters of contract the intention
of the parties gives character and effect to the transaction, and in such
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a case as this the circumstances declare that the intention was to make
a contract of bailment and not a contract of sale’ [Cases cited and
digested.] The other view holding that where grain has been mingled
with that of others, whether with the depositor’s consent or by custom,
and an equal amount of like grain is to be returned, it is a sale, is
also supported by eminent authority. [Cases cited.]”

It might further be said that any one interested can obtain posses-
sion of an ordinary storage receipt issued under § 3112, Comp. Laws
1913, and will see that such storage receipt does not obligate the
warehouseman to purchase the grain nor to pay any sum therefor.
True, warehousemen will usually purchase such grain, but the storage
ticket does not obligate them to do so. As the St. Anthony & D.
Elevator Co. v. Dawson Case is sound in principle, we follow it. The
petition for rehearing is denied.

NORTH DAKOTA LUMBER COMPANY v. JOHN K. JAMES
et al.

(161 N. W. 430.)

Default judgment — vacating by consent of parties — order for — not appeal-
able.

No appeal will lie from an order entered by consent; and where it appears
that an order vacating a default judgment and granting the defendant leave
to answer was entered pursuant to the agreement and with the consent of
the plaintiff, such order is not appealable, and plaintifi’s appeal therefrom
will be dismissed.

Opinion filed March 16, 1915.

From an order of the District Court of Benson County, Burr,
Special Judge, plaintiff appeals.

Dismissed. :

R. A. Stuart, of Minnewaukan, North Dakota, for plaintiff and ap-
pellant.

Cowan & Adamson, of Devils Lake, North Dakota, for defendants
and respondents.



JOHANNA v. LARSON 23

Per Curiam. This is an appeal from an order setting aside a default
judgment. Respondents have moved to dismiss the appeal on the ground
that plaintiff consented to its rendition, and therefore cannot be permit-
ted to appeal therefrom. The order appealed from recites, among other
things, that at the time of the hearing plaintiff’s counsel agreed in open
court that the judgment be set aside, and that defendants’ application
for a vacation of the judgment and leave to answer be granted. The
record discloses that the application to vacate the default judgment was
made in proper form and accompanied by affidavits and an answer.
And the showing made was doubtless sufficient to have justified the trial
court in vacating the default. Apparently this must also have been the
idea of plaintiff’s counsel as the district judge, in his order vacating
the default, states that the plaintiff’s counsel expressly consented to the
entry of an order granting defendants’ application. No application was
made in trial court to strike the recitals in question from the order;
on the contrary the question of whether or not such agreement was
actually made was afterwards fully submitted to the trial court
with the result as above indicated. Plaintiff, therefore, has ap-
pealed from an order which expressly recites that it was entered pur-
suant to plaintiff’s consent. The law is too well settled to require the
citation of any authority that a party cannot complain of an order
entered through his procurement or with his consent. The defendants’
motion for a dismissal of this appeal is therefore granted.

AUSTIN JOHANNA v. A. L. LARSON and Thomas Lennon.
(160 N. W. 535.)

Appeal — failure to have record sent up — motion to dismiss — practice.
Unless appellant causes the record on appeal to be filed with the clerk of
this court within thirty days from the date of filing this opinion, and pays
to respondent’s counsel the sum of $25; also serves his brief on appeal on or
before May 1st next, and enters into a stipulation with respondent’s counsel
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consenting that the cause may be placed upon the short cause calendar of
this court, such appeal will be dismissed.

Opinion filed March 19, 1915.

Appeal from District Court, Willams County, F. E. Fisk, J.

Motion to dismiss for failure to diligently prosecute the appeal.

Motion granted conditionally.

T. M. Cooney and Burdick & Murphy, Milliston, North Dakota, for
the motion.

Wm. G. Owens, Williston, North Dakota, contra.

Fisx, Ch. J. On respondent’s application an order was issued re-
quiring appellant to show cause why the appeal herein should not be
dismissed for lack of prosecution. In support of such order one of
respondent’s counsel made and served an affidavit setting forth that
the appeal was taken to this court from the judgment of the district
court on or about December 4, 1913, by the defendant Larson by the
service of a notice of appeal and undertaking on plaintiff’s attorney,
one A. J. Bessie. That aside from the service on respondent’s attor-
ney of a transcript of the evidence, no other steps have been taken to
perfect the appeal by settling a statement of the case and causing the
record to be certified to this court. v

On the return day of such order to show cause appellant’s attorney
appeared in opposition to the motion and filed an affidavit wherein,
among other things, he states that on February 28, 1914, a stipulation
was entered into between counsel for the respective parties as follows:
“It is hereby stipulated by and between the above-named plaintiff
and respondent, Austin Johanna, by and through his attorney, Aaron
J. Bessie, and A. L. Larson, one of the above-named defendants and
the appellant herein, that the hereto attached instruments, consisting
of the summons and complaint, answer, together with notice of trial,
note of issue, order for judgment, judgment and transcript of testi-
mony, together with exhibits, constitute the judgment roll in the above
and foregoing entitled action, and that the hereto attached transcript
is a true and correct transcript of all the evidence adduced at the trial
of said action, and it is hereby further stipulated and agreed that the
same may be presented to the judge of the district court, as hereto at-
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tached, and by him certified and ordered as the settled case in the fore-
going entitled action on appeal, and that the same shall be certified
as the records and files and proceedings had in the trial of the said
action on appeal to the supreme court of the state of North Dakota.
It is hereby further stipulated and agreed by and between the above-
named plaintiff and respondent and the above-named defendant and ap-
pellant, that notice and hearing on application for settlement of the
case and certification of the same, and the time of service of the same,
is hereby in all things waived, and that the same may be certified as
the settled case in said action to the supreme court.”

In such affidavit it is also set forth that after such stipulation was
made plaintiff’s attorney, A. J. Bessie, removed from this state and
established his residence in Montana, where he later died ‘before tak-
ing up the matter in question in accordance with the stipulation had
herein in reference thereto.” It is also stated in such affidavit: “That
prior to the death of the said A. J. Bessie there was a distinct under-
standing between the counsel for both parties that the said matter
should be taken up at any time at the convenience of counsel and the
judge of the district court; that this affiant entered into such stipula-
tion at the express request of the said A. J. Bessie, respondent’s at-
torney, who was at that time preparing to enter upon the practice of law
in Montana, and for that reason stated to affiant that he desired that all
matters pertaining to the appeal to the supreme court be indefinitely
postponed so that the matter could be reached and definitely settled at
such time as the said Bessie could give it the attention it required;
that by reason of the sudden and unexpected demise of the said Bessie,
the stipulations entered into could not be carried out, and that at no
time has there been a notice served upon affiant or his client of the sub-
stitution of T. M. Cooney, or any attorney for respondent . . .;
that affianthas . . . been unable to ascertain that any substitution
of attorneys has been made.”

Affiant further avers his willingness to immediately take all neces-
sary steps to perfect the record on such appeal, and that the delay in
doing so is attributable to the facts aforesaid. That his client has
incurred the expense necessary to procuring the transcript and copies
of the record to be used on the appeal. He also states that respondent
removed from this state, and that his place of residence or place where



26 30 NORTH DAKOTA REPORTS

service of any notice could have been made upon him is and was un-
known to affiant.

In rebuttal to such showing, respondent’s counsel produced a letter
of date May 1, 1914, addressed to appellant’s counsel advising him that
Mr. Bessie had turned said case over to Burdick & Murphy for atten-
tion. This letter purports to be signed by Usher L. Burdick and John
J. Murphy. Also a reply thereto of date May 4, 1914, addressed to
Burdick & Murphy and signed by appellant’s counsel, reading as fol-
lows: “Referring to your letter of May 1st, which was received, I
beg to advise you that the case of Austin Johanna v. Lennon and Lar-
son is ready for the supreme court. As Mr. Bessie and I stipulated,
the case could be settled by the judge without further notice.”

The above is substantially all the showing on such motion. After
duly considering the same, we fail to see how appellant has successfully
excused the long delay in causing the statement of case to be settled
and the record certified to this court. In view of the written stipulation
waiving notice and hearing of application for settlement of the state-
ment of case and the certification thereof, and containing an express
consent that the same was correct and might be settled and certified,
we fail to see why any delay was occasioned by the other fact stated,
but in any event there appears to have been no need of the long delay
which has elapsed since May 4th, the date of the letter written by ap-
pellant’s attorney. The alleged oral understanding claimed to have
been had between counsel seems to be squarely in conflict with the prior
written stipulation, and the letter of appellant’s counsel aforesaid also
seems to negative the fact that any such oral stipulation was entered
into, for no mention thereof is therein made. However, we are con-
vinced of the good faith of counsel for appellant, and do not question
the fact that he labored under the mistaken belief that some such oral
understanding was had with Mr. Bessie. We are also satisfied that
appellant took the appeal in good faith, for he has incurred the expense
of procuring the transcript and copies to be used on such appeal. Fur-
thermore, it does not appear that counsel for respondent have, at any
time prior to applying for this order, taken any steps to expedite such
appeal, but on the contrary have by their silence impliedly acquiesced
in the long delay. They are therefore not in as favorable a position to
urge their motion at this time as they otherwise might have been.
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We have concluded, in view of the facts before us, to grant respond-
ent’s motion for a dismissal only upon the following conditions: The
appeal will be dismissed unless appellant shall within thirty days from
the date of filing this opinion cause the record on appeal to be certified
to the clerk of this court, and pay to respondent’s counsel as terms the
sum of $25; also serve his brief on respondent’s counsel on or before.
May 1st next, and enter into a stipulation with respondent’s counsel
consenting that the cause may be placed upon the short cause calendar
of this court.

It is so ordered.

DELLA F. VAN WOERT v. NEW YORK LIFE INSURANCE
COMPANY.

(151 N. W. 29.)

Default judgment — amended complaint and answer — affidavit of merits on
motion — setting aside judgment.
1. A default judgment rendered in a case at issue upon the amended complamt
and the answer to the original complaint may be set aside without an affidavit of
merits.

Amended complaints — demurrer — statute = application —order of court -

agreement.
2. Section 7445, Comp. Laws, applies only to complaints amended after a de-

murrer thereto has been sustained, and has no application to an amendment
made in the action by order of the court, or by agreement of the parties.

Answer to original complaint —stands as answer —nunless new answer
made.
3. An answer interposed to the original complaint will stand as an answer to
the complaint as thereafter amended, unless defendant elects to answer anew.

Opinion filed January 25, 1915,

From an order of the District Court of Renville County, vacating a
default judgment, Leighton, J., plaintiff appeals.

Affirmed.

Grace & Bryans, for appellant

The policy of insurance in this case cannot be forfelted by reason of
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the lapse of payment of premiums. It is conceded that the insurance
company had in its hands a reserve amount of money due the plaintiff,
more than sufficient to cancel the unpaid premium, and such reserve
should have been applied to the payment of the premium when due,
rather than that a forfeiture should have been declared. Haas v. Mut-
ual L. Ins. Co. 84 Neb. 682, 26 L.R.A.(N.S.) 747, 121 N. W. 996, 19
Ann. Cas. 58; 25 Cyc. 843, 870.

Mere oral agreements by counsel are not sufficiently explicit to au-
thorize the vacation of a default judgment. 23 Cyc. 920; Rule 28 at
xxxiii of 29 N. D.; Rule 20 of the rules of the eighth judicial Dis-
trict. '

No notice of applieation for or entry of judgment was necessary in
this case. Rev. Codes 1905, § 6856, Comp. Laws 1913, § 7445 ; Nader-
hoff v. George Benz & Sons, 25 N. D. 165, 47 L.R.A.(N.S.) 853, 141
N. W. 501.

No sufficient affidavit of merits was served with the motion to set
aside the judgment and permit defense. Getchell v. Great Northern
R. Co. 24 N. D. 487, 140 N. W. 109; Racine-Sattley Mfg. Co. v.
Pavlicek, 21 N. D. 222, 130 N. W. 228.

H. 8. Blood, for respondent. _

The amended complaint does not contain facts sufficient to state a
cause of action. The policy of insurance is made a part of such com-
plaint; one of its provisions is: ‘“That after three years, the assured
may elect as to which of the benefits provided by the policy shall be
clatmed.” This policy had not run three years, and hence the clause
was not operative, and assured was in default in the payment of pre-
miums. Knapp v. Homeopathic Mut. L. Ins. Co. 117 U. S. 411, 29
L. ed. 960, 6 Sup. Ct. Rep. 807; 25 Cyc. 850.

The acceptance of premium or assessment does not waive default un-
less such acceptance is unconditional. The policy contains a provision
that, “the insured must be in good health when he pays a defaulted
premium, and its acceptance is only upon the condition that insured
is in good health.” 25 Cye. 871; Haas v. Mutual L. Ins. Co. 84 Neb.
682, 26 L.R.A.(N.S.) 747,121 N. W. 996, 19 Ann. Cas. 58.

Where a complaint is amended, while the defendant has a right to
amend his answer, he may stand upon his original answer. 1 Enc. Pl..
& Pr. 628; Martinson v. Marzolf, 14 N. D. 301, 103 N. W. 937,
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Judgment cannot be taken as by default, on an amended complaint,
where an answer to the original complaint was made and served. 23
Cye. 920, and cases there cited ; Minnesota Thresher Mfg. Co. v. Holz,
10 N. D. 16, 84 N. W, 581 ; Slimmer v. State Bank, 122 Minn. 187, 142
N. W. 144; McLaughlin v. Breckenridge, 122 Minn. 156, 141 N. W.
1134, 142 N. W. 134,

" CrrisTiaNsoN, J. This is an appeal from an order of the district
court of Renville county, vacating a default judgment against the de-
fendant. This action was commenced by service of summons and com-
plaint upon the defendant on February 27, 1913. The action is based
upon an insurance policy issued by the defendant in the sum of $2,-
000. The defendant appeared in the action by its attorneys, Noble,
Blood, & Adamson, and served an answer on March 22, 1913. The
answer was verified by the secretary of the defendant. On April 4,
1913, the plaintiff served an amended ccmplaint. A copy of the insur-
ance policy involved was attached to and made a part of both the
original and amended complaints. No substantial change was made
in the plaintiff’s complaint by the amendment, the cause of action as
set forth in both complaints being based upon the same insurance policy.
Thereafter, on May 6, 1913, the plaintiff’s attorney made affidavit of
default on the theory that defendant was in default for failure to answer
the amended complaint, and obtained a default judgment against the
defendant. It appears that the first knowledge of the entry of such
judgment received by defendant’s attorneys was on May 9, 1913, when
they received a letter from the plaintiff’s attorneys to the effect that the
default judgment had been entered, whereupon the defendant’s attorneys
made application for a vacation of the judgment, and submitted in
support of said motion all the files and pleadings in the case and the
affidavit of H. S. Blood, one of the attorneys for the plaintiff. The
affidavit of H. S. Blood is, in part, as follows: “That on the 4th day
of April, 1913, the plaintiff herein served an amended complaint . . .;
that said amended complaint was served personally upon the deponent
by R.-H. Grace of the firm of Grace & Bryans, attorneys for the plain-
tiff, and at the time of the said service it was stipulated and agreed be-
tween the deponent and the said R. H. Grace, that in case the deponent
considered the answer to the original complaint a sufficient answer to
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the amended complaint, then in that case he need not answer, and the
answer to the original complaint should stand and be the answer to the
amended complaint, and that if he deemed an answer to the amended
complaint different from the answer to the original complaint necessary,
then in that case he would serve an answer to the amended complaint,
otherwise not.” In the affidavit of Mr. Grace, the attorney for the plain-
tiff, submitted in opposition to said motion, the following statement is
contained: “That he was in Minot on the 4th day of April, 1913, and
presented an amended complaint in the above-entitled action to H. S.
Blood, one of the attorneys for the defendant, who then admitted serv-
ice thereof in writing indorsed on said amended complaint. That at
the time of the admission of service of the amended complaint in said
action, and while in the office of H. S. Blood at Minot, N. D., the af-
fiant and the said H. S. Blood discussed to some extent the said above
case and the contents of the amended complaint; that there were state-
ments made either by H. S. Blood or this affiant or both, that the old
answer or original answer might be sufficient to stand as the answer
to the amended complaint, and in that case stipulation might be had
permitting the original answer to stand as the answer to the amended
complaint. . . .” After hearing the matter, the trial court made
an order vacating the judgment, and directing that the answer to the
original complaint be permitted to stand as the answer to the amended
complaint. This appeal is from such order.

The principal contention of appellant is that the order is erroneons
for the reason that no affidavit of merits was tendered in support of the
application.

This contention cannot be sustained. In this case, an answer verified
by one of the principal officers of the defendant, containing a full and
explicit defense to the matters set forth not only in the original, but
in the amended complaint, constituted part of the moving papers, and
the application to set aside this judgment was not based upon the mis-
take, inadvertence, or excusable neglect of the defendant. And as we
view the matter, the defendant was not in default, but the judgment
was clearly improperly rendered, and the entry of the judgment.under
the facts existing in this case was not only grossly irregular, but a re-
fusal to vacate the judgment would constitute a denial to the defendant
of its substantial rights. In cases of that kind an affidavit of merit
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is not required. “Thus a judgment by default, entered before the court
has acquired jurisdiction in the case, may be set aside without an af-
fidavit of merits. So, the rule does not apply where it was grossly
irregular for the default to have been entered; or where the defendant
complains of irregularity amounting to denial of his substantial rights;
or where the judgment is alleged to have been procured by fraud.”
Black, Judgm. 2d ed. § 347; Foster v. Vehmeyer, 133 Cal. 459, 65
Pac. 974; Quan Quock Fong v. Lyons, 20 Cal. App. 668, 130 Pac.
33; Toy v. Haskell, 128 Cal. 558, 79 Am. St. Rep. 70, 61 Pac. 89;
Naderhoff v. George Benz & Sons, 25 N. D. 165, 47 L.R.A.(N.S.)
853, 141 N. W. 501; Hertzberg v. Elvidge, 79 Misc. 109, 140 N. Y.
Supp. 670.

It is insisted by appellant that defendant was in default by failing to
answer the amended complaint within thirty days. It is apparent that
appellant is under the impression that §. 7445 of the Comp. Laws of
1913 makes it obligatory upon a defendant in every instance to answer
an amended complaint. In this he is in error. This section applies
only to cases wherein complaints are amended after demurrers to the
same have been sustained, and has no application to complaints that
are amended, pursuant to an order of the court upon an application for
leave to amend, or by agreement of the parties. This is also the con-
struction placed upon a similar section by the supreme court of South
Dakota in the case of J. I. Case Threshing Mach. Co. v. Eichinger, 15
S. D. 530, 91 N. W. 82.

It clearly appears from the affidavits, not only of the defendant’s
attorney, but that of plaintiff’s attorney as well, that the defendant in-
tended to stand on its answer to the original complaint unless it served
a new one, and the subsequent events clearly show that defendant’s
counsel elected to stand on the answer already served. This he had a
perfect right to do. The cause still remained at issue upon the issues
framed by the amended complaint and the answer to the original com-
plaint. In the case of Martinson v. Marzolf, 14 N. D. 301, 308, 103
N. W. 937, this court, in considering the same question, says: “The
defendants were not in default by failing to serve a new answer after
the complaint was amended. The amendment was merely formal, and
did not make any substantial change in the allegations of the facts
which plaintiff claimed entitled him to relief. Those facts had already
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been put in issue by the answer, and it was not necessary to repeat the
denials of those facts, or renew the allegations of defensive matter by
serving a new answer.”

The supreme court of Wisconsin in the case of Yates v. French, 25
Wis. 661, 664, in considering the same proposition in a very exhaust-
ive opinion, among other things, says: “A new plea was not, in all
cases, required, nor in any case, except as the defendant found it nec-
essary or proper by reason of new matter introduced by the amend-
ment, which he wished to controvert or put in issue by his plea. He
might, in any case, refuse to plead anew, and in that event his plea al-
ready filed was considered as a plea to the amended declaration. His
neglect or refusal to plead anew within the time prescribed was an
election on his part to have it so considered. On the other hand, his
election to plead de novo, which was manifested by the filing and serv-
ice of a new plea, was an abandonment of the former plea.” We are
entirely satisfied that the defendant was not in default by failing to
serve a new answer to the amended complaint, but that the case still
remained at issue upon the issues as framed by the amended complaint
and the answer to the original complaint. And in this we are sustained
by the overwhelming weight of authority. Ibid.; Crosby v. Bastedo,
57 Neb. 15, 77 N. W. 364; Pease v. Bartlett, 97 I1l. App. 492 ; Knips
v. Stefan, 50 Wis. 286, 6 N. W. 877; Kelly v. Bliss, 54 Wis. 187, 11
N. W. 488; Byers v. Carll, 7 Tex. Civ. App. 423, 27 S. W. 190; Smith
v. Halliday, — Ark. —, 13 S. W. 1093 ; Peacock v. Gleesen, 117 Towa,
291, 90 N. W. 610; Schmidt v. Mitchell, 101 Ky. 570, 72 Am. St.
Rep. 427, 41 S. W. 929; Gettings v. Buchanan, 17 Mont. 581, 44 Pac.
77 ; Brossard v. Morgan, 7 Idaho, 215, 61 Pac. 1031.

It will be observed that the order of the trial court, after ordering a
vacation of the judgment, provides that the answer to the original com-
plaint stand as the answer to the amended complaint. The order, there-
fore, merely corrected the error committed by the improper entry of
the judgment, and placed the parties in the same position they were
in before the judgment was entered. The plaintiff is in no position to
complain. The order appealed from is clearly correct, and must be
affirmed.
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A. C. HARRIS v. ED. HESSIN.
(151 N. W. 4.)

Judgment — vacation of — order denying = recitals in order — statement
of case — evidentiary matters.

1. An order denying vacation of judgment should recite all the files and
matters extrinsic thereto upon which it is based, and thus amount to a cer-
tificate of the basis for it, so that settlement of a statement of the case con-
cerning evidentiary matters a part of its basis is certified and settled by the
order appealed from, following § 7325, Rev. Codes 1905, § 7944, Comp. Laws
1913.

Clerk’s certificate — on appeal — files.
2. To such an order the clerk, under § 7206, Rev. Codes 1905, § 7822, Comp.
Laws 1913, attaches the files and certifies to the record under rule 24 of
this court and transmits the same as the appeal record.

Minutes of court — must be settled on appeal — certificate — attached and
sent up without notice to appellant — stricken from record.

3. Where minutes of the court on trial are not settled by the order appealed
from to be a part of the basis therefor, and are subsequently written up, cer-
tified, and attached to the appeal record without notice to appellant and op-
portunity to challenge the same, and contain matter bearing on the merits,
such certificate will be stricken from the appeal record on motion seasonably
made as not properly a part thereof, without a settlement on notice as a part
of a statement of the case concerning the matters so attempted to be certified
ew parte.

Motion to strike — matters may be inserted upon notice — statement of
case — appeal = records sent up.

4. Motion to strike and remand granted, with instructions to embody the
disputed matter of fact in a statement of the case after notice. Such state-
ment will contain all evidence or affidavits offered touching the issue involved,
also the trial judge’s certificate stating the facts as it finds them to be, all of
which, certified by the clerk, will be returned as the completed record on appeal.

5. Twenty-five dollar terms conditionally allowed appellant on motion and
remand.

Opinion filed February 13, 1915.

From the County Court of Increased Jurisdiction of Ward County,
William Murray, J.
30 N. D.—3.
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Palda, Aaker, & Greene and I. M. Oseth, of Minot, for plaintiff and
respondent.
Campbell & Jongewaard, of Rugby, for defendant and appellant.

Goss, J. Matters of practice only are decided. The merits of the
appeal for decision later will involve the propriety of an order denying
motion to vacate a judgment taken by default. Anticipating that the
proceedings had will have an important bearing on the merits on trial,
under a review on appeal of the discretion of the trial court, both par-
ties are much interested in having the record on appeal reflect their
version of events transpiring on the hearing prior to the making of the
order appealed from. Counsel for the appellant procured the record
to be filed in this court. It omitted any minutes of court on trial.
Soon afterwards, on motion of respondent that the record “be remanded
to the county court for the purpose of amendment thereof by annexing
thereto a properly identified transcript of the minutes of said court
relating to and covering proceedings had in the above-entitled action,”
and after notice, remand was ordered, December 10th, 1914. On Jan-
uary 11th, 1915, the purported corrected record was returned, contain-
ing therein a purported copy of minutes of the trial court reciting a
continuance to a date specified. Appellant claims the continuance was
to a later date. If the minutes are correct he was in default when
judgment by default, sought to be vacated, was taken. If incorrect, he
was not in default. This recertification and amendment of the record
was had without notice to appellants other than notice of the order of
remand of this court. On January 22d, on application of appellant
upon supporting affidavits, an order to show cause was issued “why said
record should not be further remanded to the county court for the pur-
pose of amendment thereof by striking out said papers and said ree-
ord.” This order was issued upon the motion therefor “to strike from
the records dnd files transmitted all papers and records and copies
thereof not transmitted to this court by said clerk originally and prior
to the order of this court remanding said record, . . . for the
reason that said papers constitute no part of the judgment roll as de-
fined by the statute of this state, and are not a part of or portion of
the original papers used by either party on the application for the
order appealed from herein; that no statement of the case or bill of ex-
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ceptions was settled or allowed in said cause, and that said papers con-
stitute no part or portion of such bill or statement, . . . and that
said papers were inserted in said record upon the remand thereof whol-
ly without notice to the appellant or his attorney, and without oppor-
tunity on their part to oppose said amendment.” Accompanying said
motion are affidavits tending to impeach the matters recited in said
minutes. On the return day in the order to show cause counter affi-
davits were filed by respondent.

The question is raised of whether the minutes of the court reciting
proceedings had on trial, and challenged by the affidavits presented in
support of this application, and which minutes evidently were made
after the order appealed from was signed, constitute a part of the prop-
er record on appeal. Section 7822, Comp. Laws 1913, § 7206, Rev.
Codes 1905, provides that the clerk, if the appeal is from an order,
shall “transmit the order appealed from and the original papers used
by each party on the application for such order.” This record is com-
piled by the clerk under said statute and rule 24 of this court. 145
N. W. x. In the words of the statute, “no further certificate or at-
testation shall be necessary.” § 7822. However, the effect of the pro-
visions of § 7325, Rev. Codes 1905, § 7944, Comp. Laws 1913, must
not be overlooked, as thereunder it was the duty of the court to have
the orders appealed from refusing to vacate the judgment “briefly de-
scribe the affidavits, documents, papers, and evidence upon which the
order is made.” Thus, the very order appealed from, under the theory
of the law governing its making, becomes also in effect a certificate
settling the case, instruments, record, and evidence upon which it, the
order itself, is based. That statute contemplates that, if the order be
based upon anything other than documents, the same shall be referred
to or identified by the order itself, thus obviating the necessity of set-
tling a statement of the case as to matter the basis for such order. The
order is such a certificate settling the statement of the case as to it.
All then that is necessary is that the clerk attach to said order the docu-
ments, records, evidence, and matter referred to therein as the basis
therefor to complete the record for transmission on appeal. With this
in mind we are confronted with the fact that the trial court omitted in
its order to certify concerning its minutes, and not only that, but it
made said record of minutes in part at least subsequently. Thus, the
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record, as compiled by the clerk and transmitted on appeal to this court,
properly failed to contain the minute record, evidently not then in
existence.

Respondent then asked a remand, which remand was accompanied
by the request of the presiding judge and a recitation of the substance
of the proposed amendment. The remand was granted. Respondent’s
purpose therefore was to amend the statement of facts upon which the
order was made, which should have been theretofore settled by recitals
in the order. Manifestly the matter sought to be incorporated in the
record, relating to facts considered by the court in the making of the
order appealed from, should be placed in the appeal record to enable
this court to pass upon the identical and complete facts that were be-
fore the trial court when the order appealed from was made. But it is
also apparent that, where the order itself is to be amended accordingly,
or the record amended by any ancillary and subsequent order, it must
concern facts which are not yet of record and which must be brought
upon the appeal record in proper manner and form. Where such facts
are not settled by the order appealed from, there is no good reason why
they should not be settled by a subsequent order reciting and estab-
lishing such as material facts as having taken place at the trial. But
this is a matter which manifestly the clerk cannot certify under the
provisions of § 7822 until it is established by order or certificate of the
court itself. Such act by the court necessitates what is in fact the set-
tling of the statement of the case as to such occurrences, or in other
words the certifying to either evidence of the fact or the fact itself.
The theory of the law is that no statement of the case or certification to
testimony of a fact shall be made by a court without notice to the liti-
gants concerned. Otherwise they would be afforded mno protection
against an erroneous record being made to their prejudice, whereby
perhaps the results of a long trial might be overturned by inadvertence
or otherwise. The policy of the law is to safeguard the rights of all
parties where possible at every step. The inevitable conclusion is that,
when this record was remanded on respondent’s application, it was that
the clerk should not affix an ex parte recitation of purported facts cer-
tified by the trial judge to the record, but instead that, if respondent
desired to amend such record by bringing into the record matters not
a part, strictly speaking, of the record on appeal, it should be done only
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on notice to the adverse party. Hildreth v. Grandin, 38 C. C. A. 516,
97 Fed. 870, from North Dakota district; Travelers’ Protective Asso.
v. Gilbert, 41 C. C. A. 180, 101 Fed. 46 (C. C. A. 8th C.) The ap-
- pellant could then controvert by affidavit or record evidence the mat-
ter thus proposed as an amendment, and thereupon the trial court could
by order certify to the affidavits, certificate, and evidence thus offered
and taken, including therein its own certificate or minute record bear-
ing on the matter in dispute and finding the facts on such issue. Such
statement of the case then settled may be attached to the order ap-
pealed from as a part of the basis therefor, and transmitted on appeal,
together with the other records on appeal attested by the clerk. So
compiled it may be referred to or reviewed on appeal. The clerk’s cer-
tificate, however, should also be amended to include and attest the
statement of the case amending the basis for the order.

It is therefore ordered that the amendatory matter inserted in the
judgment roll on this appeal, without notice and on the former remand,
be stricken therefrom, and the record again remanded, that respondent
may, if he desires, proceed to settle a statement of the case concerning
the issue of fact upon which the remand was first had, but only after
notice to appellant of the time and. place of said settlement, and that
all evidence or affidavits bearing thereon offered by either party, or
both, and the certificate as to the facts on said issue by the trial court,
shall be received, and the whole certified as the statement of the case
on said matter. Thereafter such statement shall be attached to and
accompany the order appealed from with other original papers used by
each party on the application for such order. The certified record as
remanded shall be returned to this court within thirty days by the clerk
of the trial court, unless otherwise ordered for cause shown; that the
moving party, appellant, shall recover motion costs hereon in the sum
of $25, to be paid before the return of the record to this court. How-
ever, if the terms in like amount imposed on appellant on the first re-
mand have not been paid (an affidavit presented on this application so
states), no terms on that first remand nor on this application need be
paid, the same being considered as offset.

No petition for rehearing on this order will be entertained.

It is so ordered.

CHRISTIANSON, J., disqualified, did not participate herein.
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ESTHER WHITNEY v. CARL RITZ.
(151 N. W. 762.)

Defendant was the owner of a stallion which escaped and injured the plain-
tiff.

Evidence — sufficiency of — verdict — to sustain.
1. Evidence examined, and held sufficient to sustain the verdict of the jury
in favor of the plaintiff.

Instructions.
2. Instructions examined and found to be without error.

Opinion filed February 26, 1915.

Appeal from the District Court of Morton County, Nuchols, J.

Affirmed.

Olwer Leverson (Newton, Dullam, & Young, of counsel), for ap-
pellant.

Liability is always contingent upon proof of negligence, in an action
for damages against the owner of a domestic animal. 1 Thomp. Neg.
§§ 841, 845; Fletcher v. Rylands, L. R. 1 Exch. 279, L. R. 3 H. L. 330,
6 Mor. Min. Rep. 129, 1 Eng. Rul. Cas. 235; Brown v. Collins, 53 N.
H. 442, 16 Am. Rep. 372; Brown v. Kendall, 6 Cush. 292; 2 Greenl.
Ev. §§ 85, 92; Wakeman v. Robinson, 1 Bing. 213, 8 J. B. Moore, 63,
2 Chitty, 639 ; Davis v. Saunders, 2 Chitty, 639, 1 Eng. Rul. Cas. 203;
Comyns’s Dig. Battery, a, Day’s ed. and notes; Vincent v. Stinehour,
7 Vt. 62, 29 Am. Dec. 145; James v. Campbell, 5 Car. & P. 372;
Alderson v. Waistell, 1 Car. & K. 358.

The keeper of a stallion is bound to know the propensities of stallions
in general, and to use such degree of care as the nature of the animal
may require to avoid injuries; but he is under no obligation to guard
against injuries which he has no reason to expect. Ilammond v. Mel-
ton, 42 Ill. App. 186, 1 Am. Neg. Cas. 274; Meredith v. Reed, 26
Ind. 334, 1 Am. Neg. Cas. 283; Maloney v. Bishop, — Iowa, —, 2
L.R.A.(N.S.) 1188, 105 N. W. 407, 19 Am. Neg. Rep. 230; Earle v.
Van Alstine, 8 Barb. 630; Moynahan v. Wheeler, 117 N. Y. 285, 22
N. E. 702, 1 Am. Neg. Cas. 26; Vrooman v. Lawyer, 13 Johns. 339;



WHITNEY v. RITZ 39

Weide v. Thiel, 9 Tll. App. 223; DeGray v. Murray, 69 N. J. L. 458,
55 Atl. 237, 14 Am. Neg. Rep. 396 ; Hayes v. Smith, 62 Ohio St. 161,
56 N. E. 879, 7 Am. Neg. Rep. 493.

The escape of the horse does not in itself show negligence. If the
horse becomes unmanageable without fault of the defendant, he can-
not be held liable. Trow v. Thomas, 70 Vt. 580, 41 Atl. 652; Groom
v. Kavanagh, 97 Mo. App. 362, 71 S. W. 362; Lynch v. Kineth, 36
Wash. 368, 104 Am. St. Rep. 958, 78 Pac. 923 ; Metropolitan Casualty
Ins. Co. v. Clark, 145 Wis. 181, 37 L.R.A.(N.S.)717, 129 N. W.
1065, 3 N. C. C. A. 532; Hammack v. White, 11 C. B. N. S. 588, 31 L.
J. C. P. N. S. 129, 8 Jur. N. 8. 796, 5 L. T. N. S. 676, 10 Week.
Rep. 230; Manzoni v. Douglas, L. R. 6 Q. B. Div. 145, 50 L. J. Q.
B. N. S. 289, 29 Week. Rep. 425, 45 J. P. 391; Kimble v. Stackpole,
60 Wash. 36, 35 L.R.A.(N.S.) 148, 110 Pac. 677; Cadwell v. Arn-
heim, 152 N. Y. 182, 46 N. E. 310, 1 Am. Neg. Rep. 481; Fahn v.
Reichart, 8 Wis. 255, 76 Am. Dec. 237; Brown v. Collins, 53 N. H.
442, 16 Am. Rep. 372; Vincent v. Stinehour, 7 Vt. 62, 29 Am. Dec.
145 ; Bizzell v. Booker, 16 Ark. 326; 2 Thomp. Neg. § 1234; Coller
v. Knox, 222 Pa. 362, 23 L.R.A.(N.S.) 171, 71 Atl. 539; 1 Thomp.
Neg. § 1297; Button v. Frink, 51 Conn. 342, 50 Am. Rep. 24; Van
Houten v. Fleischmann, 48 N. Y. S. R. 763, 20 N. Y. Supp. 643;
Rowe v. Such, 134 Cal. 573, 66 Pac. 862, 67 Pac. 760.

Ordinary care is all that was required of the defendant, and ordinary
care does not require that all possible means for avoiding accidents
might be employed. MMissouri & K. Teleph. Co. v. Vandervort, 71 Kan.
101, 79 Pac. 1068, 6 Ann. Cas. 30; Cleghorn v. Thompson, 62 Kan.
727, 54 L.R.A. 402, 64 Pac. 605; Robinson v. Charles Wright & Co.
94 Mich. 283, 53 N. W. 938; Hinchman v. Pere Marquette R. Co. 136
Mich. 341, 65 L.R.A. 553, 99 N. W. 277; Snider v. Philadelphia Co.
54 W. Va. 149, 63 L.R.A. 896, 102 Am. St. Rep. 941, 46 S. E. 366, 1
Ann. Cas. 225; Manzoni v. Douglas, L. R. 6 Q. B. Div. 145, 50 L. J.
Q. B. N. S. 289, 29 Week Rep. 425, 45 J. P. 391; Vincent v. Stine
hour, 7 Vt. 62, 29 Am. Dec. 145; Unger v. 42nd Street & G. Street
Ferry R. Co. 51 N. Y. 497; Trow v. Thomas, 70 Vt. 580, 41 Atl. 652;
Lynch v. Kineth, 36 Wash. 368, 104 Am. St. Rep. 958, 78 Pac. 923;
Cadwell v. Arnheim, 152 N. Y. 182, 46 N. E. 310, 1 Am. Neg. Rep.
481, Groom v. Kavanagh, 97 Mo. App. 362, 71 S. W, 362 ; Hammack
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stored. Some authorities held such a transaction to be a sale because,
as they say, the identical grain cannot be returned. Other authorities
held the deposit to be merely a bailment and the fact that the identical
grain cannot be returned is immaterial in view of the fact that a like
amount of the same kind and grade answers every requirement of the
return.

Those courts which held that the depositor had parted with his grain,
of necessity held that no action could be maintained for its conversion.
This for the very good reason that a man who has no wheat cannot
maintain an action against somebody else for converting it. It might be
said in passing that those decisions were made in the absence of statute
upon the subject. In North Dakota by § 8, chap. 126, Sess. Laws

1891 it was provided: “Whenever any grain shall be delivered to any
person, association, firm, corporation or trust, doing a grain, warehouse
or grain elevator business in this state, and the receipts issued therefor,
providing for the delivery of a like amount and grade to the holder
thereof in return, such delivery shall be a bailment, and not a sale of
the grain so delivered.” After the enactment of this statute the ques-
tion was not an open one in North Dakota. Notwithstanding this
fact, in 1899 the case of Plano Mfg. Co. v. Jones, supra, was decided
upon the theory that such delivery was a sale. We have examined the
briefs filed in that case and find that said statute was not called to
the .attention of the court at that time and was, undoubtedly, entirely
overlooked. When the case of St. Anthony & D. Elevator Co. v.
Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Cas. 1912B, 1337, was
decided, the correct rule was adopted ; although that case did not in so
many words overrule Plano Mfg. Co. v. Jones, it did so by necessary
implication.

As authority for our position, we refer to a note in 94 Am. St. Rep.
220, from which we quote: “By far the most important transactions
coming under the head of bailment are those which have to do with the
deposit of grain in warehouses. It needs no authority to support the
statement that when wheat is delivered at a warehouse to be stored,
and the identical wheat is to be returned, the transaction is a bailment.
The difficulty arises when it is mingled with other wheat. In this con-
nection, there are two lines of decisions, one holding it a mere bailment
and the other a contract of sale. . . . [Case cited and digested.]
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This the court held to be a contract of bailment, and it has been so held
by numerous other authorities. [Cases cited.] In such cases, the
relation existing between the depositors is that of temants in com-
mon of the mass, each being entitled to so much thereof as his share
bears to the whole amount; and the fact that the identity of the mass
is continually shifting, by being added to and taken from, does mnot
alter it. [Cases cited.] The reasons for this rule were thus well
stated in Rice v. Nixon, 97 Ind. 97, 49 Am. Rep. 430: ‘The rule
which we accept as the true one is required by the commercial interests
of the country, and is in harmony with the cardinal principle that the
intention of contracting parties is always to be given effect. It is not
unknown to us, nor can it be unknown to any court, for it is a matter
of great public notoriety and concern, that a vast part of the grain
business of the country is conducted through the medium of elevators
and warehouses, and it cannot be presumed that warehousemen in re-
ceiving grain for storage, or depositors in intrusting it to them for
that purpose, intended or expected that each lot, whether of many
thousand bushels, or of a few hundred, should be placed in separate re-
ceptacles; on the contrary, the course of business in this great branch
of commerce, made known to us as a matter of public knowledge and
by the decisions of the courts of the land, leads to the presumption
that both the warehouseman and the depositor intended that the grain
should be placed in a common receptacle and treated as common prop-
erty. This rule secures to the depositor all that in justice he can ask,
namely, that his grain shall be ready for him in kind and quantity when-
ever he demands it. Any other rule would impede the free course of
commerce and render it practically impossible to handle our immense
crops. It is reasonable to presume that the warehouseman and his
depositor did not intend that the course of business should be inter-
rupted, and that they did not intend that the almost impossible thing
of keeping each lot, small or great, apart from the common mass, should
be done by the warehouseman. If the warehouseman is not bound to
place grain in a separate place for each depositor, then the fact that
he puts it in a common receptacle with grain of his own and that of
other depositors does not make him a purchaser, and if he is not a
purchaser, then he is a bailee. In all matters of contract the intention
of the parties gives character and effect to the transaction, and in such
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a case as this the circumstances declare that the intention was to make
a contract of bailment and not a contract of sale’ [Cases cited and
digested.] The other view holding that where grain has been mingled
with that of others, whether with the depositor’s consent or by custom,
and an equal amount of like grain is to be returned, it is a sale, is
also supported by eminent authority. [Cases cited.]”

It might further be said that any one interested can obtain posses-
sion of an ordinary storage receipt issued under § 3112, Comp. Laws
1913, and will see that such storage receipt does mnot obligate the
warehouseman to purchase the grain nor to pay any sum therefor.
True, warehousemen will usually purchase such grain, but the storage
ticket does not obligate them to do so. As the St. Anthony & D.
Elevator Co. v. Dawson Case is sound in principle, we follow it. The
petition for rehearing is denied.

NORTH DAKOTA LUMBER COMPANY v. JOHN K. JAMES
et al.

(161 N. W. 430.)

.

Default judgment — vacating by consent of parties —order for — not appeal-
able.

No appeal will lie from an order entered by consent; and where it appears
that an order vacating a default judgment and granting the defendant leave
to answer was entered pursuant to the agreement and with the consent of
the plaintiff, such order is not appealable, and plaintiff’s appeal therefrom
will be dismissed.

Opinion filed March 16, 1915.

From an order of the District Court of Benson County, Burr,
Special Judge, plaintiff appeals.

Dismissed. :

R. A. Stuart, of Minnewaukan, North Dakota, for plaintiff and ap-
pellant.

Cowan & Adamson, of Devils Lake, North Dakota, for defendants
and respondents.
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Per Curiam. This is an appeal from an order setting aside a default
judgment. Respondents have moved to dismiss the appeal on the ground
that plaintiff consented to its rendition, and therefore cannot be permit-
ted to appeal therefrom. The order appealed from recites, among other
things, that at the time of the hearing plaintiff’s counsel agreed in open
court that the judgment be set aside, and that defendants’ application
for a vacation of the judgment and leave to answer be granted. The
record discloses that the application to vacate the default judgment was
made in proper form and accompanied by affidavits and an answer.
And the showing made was doubtless sufficient to have justified the trial
court in vacating the default. Apparently this must also have been the
idea of plaintiff’s counsel as the district judge, in his order vacating
the default, states that the plaintiff’s counsel expressly consented to the
entry of an order granting defendants’ application. No application was
made in trial court to strike the recitals in question from the order;
on the contrary the question of whether or not such agreement was
actually made was afterwards fully submitted to the trial court
with the result as above indicated. Plaintiff, therefore, has ap-
pealed from an order which expressly recites that it was entered pur-
suant to plaintiff’s consent. The law is too well settled to require the
citation of any authority that a party cannot complain of an order
entered through his procurement or with his consent. The defendants’
motion for a dismissal of this appeal is therefore granted.

AUSTIN JOHANNA v. A. L. LARSON and Thomas Lennon.
(160 N. W. 536.)

Appeal — failure to have record sent up — motion to dismiss — practice.
Unless appellant causes the record on appeal to be flled with the clerk of
this court within thirty days from the date of filing this opinion, and pays
to respondent’s counsel the sum of $25; also serves his brief on appeal on or
before May 1lst next, and enters into a stipulation with respondent’s counsel
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consenting that the cause may be placed upon the short cause calendar of
this court, such appeal will be dismissed.

Opinion filed March 19, 1916.

Appeal from District Court, Willams County, F. E. Fisk, J.

Motion to dismiss for failire to diligently prosecute the appeal.

Motion granted conditionally.

T. M. Cooney and Burdick & Murphy, Milliston, North Dakota, for
the motion.

Wm. G. Owens, Williston, North Dakota, contra.

Fisx, Ch. J. On respondent’s application an order was issued re-
quiring appellant to show cause why the appeal herein should not be
dismissed for lack of prosecution. In support of such order one of
respondent’s counsel made and served an affidavit setting forth that
the appeal was taken to this court from the judgment of the district
court on or about December 4, 1913, by the defendant Larson by the
service of a notice of appeal and undertaking on plaintiff’s attorney,
one A. J. Bessie. That aside from the service on respondent’s attor-
ney of a transcript of the evidence, no other steps have been taken to
perfect the appeal by settling a statement of the case and causing the
record to be certified to this court. _

On the return day of such order to show cause appellant’s attorney
appeared in opposition to the motion and filed an affidavit wherein,
among other things, he states that on February 28, 1914, a stipulation
was entered into between counsel for the respective parties as follows:
“It is hereby stipulated by and between the above-named plaintiff
and respondent, Austin Johanna, by and through his attorney, Aaron
J. Bessie, and A. L. Larson, one of the above-named defendants and
the appellant herein, that the hereto attached instruments, consisting
of the summons and complaint, answer, together with notice of trial,
note of issue, order for judgment, judgment and transcript of testi-
mony, together with exhibits, constitute the judgment roll in the above
and foregoing entitled action, and that the hereto attached transcript
is a true and correct transcript of all the evidence adduced at the trial
of said action, and it is hereby further stipulated and agreed that the
same may be presented to the judge of the district court, as hereto at-
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tached, and by him certified and ordered as the settled case in the fore-
going entitled action on appeal, and that the same shall be certified
as the records and files and proceedings had in the trial of the said
action on appeal to the supreme court of the state of North Dakota.
It is hereby further stipulated and agreed by and between the above-
named plaintiff and respondent and the above-named defendant and ap-
pellant, that notice and hearing on application for settlement of the
case and certification of the same, and the time of service of the same,
is hereby in all things waived, and that the same may be certified as
the settled case in said action to the supreme court.”

In such affidavit it is also set forth that after such stipulation was
made plaintiff’s attorney, A. J. Bessie, removed from this state and
established his residence in Montana, where he later died ‘“before tak-
ing up the matter in question in accordance with the stipulation had
herein in reference thereto.” It is also stated in such affidavit: “That
prior to the death of the said A. J. Bessie there was a distinct under-
standing between the counsel for both parties that the said matter
should be taken up at any time at the convenience of counsel and the
judge of the district court; that this affiant entered into such stipula-
tion at the express request of the said A. J. Bessie, respondent’s at-
torney, who was at that time preparing to enter upon the practice of law
in Montana, and for that reason stated to affiant that he desired that all
matters pertaining to the appeal to the supreme court be indefinitely
postponed so that the matter could be reached and definitely settled at
such time as the said Bessie could give it the attention it required;
that by reason of the sudden and unexpected demise of the said Bessie,
the stipulations entered into could not be carried out, and that at no
time has there been a notice served upon affiant or his client of the sub-
stitution of T. M. Cooney, or any attorney for respondent . . .;
that affianthas . . . been unable to ascertain that any substitution
of attorneys has been made.”

Affiant further avers his willingness to immediately take all neces-
sary steps to perfect the record on such appeal, and that the delay in
doing so is attributable to the facts aforesaid. That his client has
incurred the expense necessary to procuring the transcript and copies
of the record to be used on the appeal. He also states that respondent
removed from this state, and that his place of residence or place where
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service of any notice could have been made upon him is and was un-
known to affiant.

In rebuttal to such showing, respondent’s counsel produced a letter
of date May 1, 1914, addressed to appellant’s counsel advising him that
Mr. Bessie had turned said case over to Burdick & Murphy for atten-
tion. This letter purports to be signed by Usher L. Burdick and John
J. Murphy. Also a reply thereto of date May 4, 1914, addressed to
Burdick & Murphy and signed by appellant’s counsel, reading as fol-
lows: “Referring to your letter of May 1st, which was received, I
beg to advise you that the case of Austin Johanna v. Lennon and Lar-
son is ready for the supreme court. As Mr. Bessie and I stipulated,
the case could be settled by the judge without further notice.”

The above is substantially all the showing on such motion. After
duly considering the same, we fail to see how appellant has successfully
excused the long delay in causing the statement of case to be settled
and the record certified to this court. In view of the written stipulation
waiving notice and hearing of application for settlement of the state-
ment of case and the certification thereof, and containing an express
consent that the same was correct and might be settled and certified,
we fail to see why any delay was occasioned by the other fact stated,
but in any event there appears to have been no need of the long delay
which has elapsed since May 4th, the date of the letter written by ap-
pellant’s attorney. The alleged oral understanding claimed to have
been had between counsel seems to be squarely in conflict with the prior
written stipulation, and the letter of appellant’s counsel aforesaid also
seems to negative the fact that any such oral stipulation was entered
into, for no mention thereof is therein made. However, we are con-
vinced of the good faith of counsel for appellant, and do not question
the fact that he labored under the mistaken belief that some such oral
understanding was had with Mr. Bessiee. We are also satisfied that
appellant took the appeal in good faith, for he has incurred the expense
of procuring the transcript and copies to be used on such appeal. Fur-
thermore, it does not appear that counsel for respondent have, at any
time prior to applying for this order, taken any steps to expedite such
appeal, but on the contrary have by their silence impliedly acquiesced
in the long delay. They are therefore not in as favorable a position to
urge their motion at this time as they otherwise might have been.
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We have concluded, in view of the facts before us, to grant respond-
ent’s motion for a dismissal only upon the following conditions: The
appeal will be dismissed unless appellant shall within thirty days from
the date of filing this opinion cause the record on appeal to be certified
to the clerk of this court, and pay to respondent’s counsel as terms the
sum of $25; also serve his brief on respondent’s counsel on or before.
May 1st next, and enter into a stipulation with respondent’s counsel
consenting that the cause may be placed upon the short cause calendar
of this court.

It is so ordered.

DELLA F. VAN WOERT v. NEW YORK LIFE INSURANCE
COMPANY.

(151 N. W. 29.)

Default judgment — amended complaint and answer — affidavit of merits on
motion — setting aside judgment.
1. A default judgment rendered in a case at issue upon the amended complamt
and the answer to the original complaint may be set aside without an affidavit of
merits.

Amended complaints — demurrer — statute — application — order of court—
agreement.
2. Section 7445, Comp. Laws, applies only to complaints amended after a de-
murrer thereto has been sustained, and has no application to an amendment
made in the action by order of the court, or by agreement of the parties.

Answer to original complaint —stands as answer —unless new answer
made.
3. An answer interposed to the original complaint will stand as an answer to
the complaint as thereafter amended, unless defendant elects to answer anew.

Opinion filed January 25, 1915.

From an order of the District Court of Renville County, vacating a
default judgment, Leighton, J., plaintiff appeals.

Affirmed.

Grace & Bryans, for appellant.

The policy of insurance in this case cannot be forfelted by reason of
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the lapse of payment of premiums. It is conceded that the insurance
company had in its hands a reserve amount of money due the plaintiff,
more than sufficient to cancel the unpaid premium, and such reserve
should have been applied to the payment of the premium when due,
rather than that a forfeiture should have been declared. Haas v. Mut-
ual L. Ins. Co. 84 Neb. 682, 26 LR.A.(N.S.) 747, 121 N. W. 996, 19
Ann. Cas. 58; 25 Cyc. 843, 870.

Mere oral agreements by counsel are not sufficiently explicit to au-
thorize the vacation of a default judgment. 23 Cyc. 920; Rule 28 at
xxxiii of 29 N. D.; Rule 20 of the rules of the eighth judicial Dis-
trict. '

No notice of application for or entry of judgment was necessary in
this case. Rev. Codes 1905, § 6856, Comp. Laws 1913, § 7445 ; Nader-
hoff v. George Benz & Sons, 25 N. D. 165, 47 L.R.A.(N.S.) 853, 141
N. W. 501.

No sufficient affidavit of merits was served with the motion to set
aside the judgment and permit defense. Getchell v. Great Northern
R. Co. 24 N. D. 487, 140 N. W. 109; Racine-Sattley Mfg. Co. v.
Pavlicek, 21 N. D. 222, 130 N. W. 228.

H. 8. Blood, for respondent. A

The amended complaint does not contain facts sufficient to state a
cause of action. The policy of insurance is made a part of such com-
plaint; one of its provisions is: ‘“That after three years, the assured
may elect as to which of the benefits provided by the policy shall be
clatmed.” This policy had nof run three years, and hence the clause
was not operative, and assured was in default in the payment of pre-
miums. Knapp v. Homeopathic Mut. L. Ins. Co. 117 U. 8. 411, 29
L. ed. 960, 6 Sup. Ct. Rep. 807; 25 Cye. 850.

The acceptance of premium or assessment does not waive default un-
less such acceptance is unconditional. The policy contains a provision
that, “the insured must be in good health when he pays a defaulted
premium, and its acceptance is only upon the condition that insured
is in good health.” 25 Cyec. 871; Haas v. Mutual L. Ins. Co. 84 Neb.
682, 26 LR.A.(N.S.) 747,121 N. W. 996, 19 Ann. Cas. 58.

Where a complaint is amended, while the defendant has a right to
amend his answer, he may stand upon his original answer. 1 Ene. Pl..
& Pr. 628; Martinson v. Marzolf, 14 N. D. 301, 103 N. W. 937,
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Judgment cannot be taken as by default, on an amended complaint,
where an answer to the original complaint was made and served. 23
Cyec. 920, and cases there cited ; Minnesota Thresher Mfg. Co. v. Holz,
10 N. D. 16, 84 N. W. 581 ; Slimmer v. State Bank, 122 Minn. 187, 142
N. W. 144; McLaughlin v. Breckenridge, 122 Minn. 156, 141 N. W.
1134, 142 N. W, 134,

" CrrisTianson, J. This is an appeal from an order of the district
court of Renville county, vacating a default judgment against the de-
fendant. This action was commenced by service of summons and com-
plaint upon the defendant on February 27, 1913. The action is based
upon an insurance policy issued by the defendant in the sum of $2,-
000. The defendant appeared in the action by its attorneys, Noble,
Blood, & Adamson, and served an answer on March 22, 1913. The
answer was verified by the secretary of the defendant. On April 4,
1913, the plaintiff served an amended ccmplaint. A copy of the insur-
ance policy involved was attached to and made a part of both the
original and amended complaints. No substantial change was made
in the plaintiff’s complaint by the amendment, the cause of action as
set forth in both complaints being based upon the same insurance policy.
Thereafter, on May 6, 1913, the plaintiff’s attorney made affidavit of
default on the theory that defendant was in default for failure to answer
the amended complaint, and obtained a default judgment against the
defendant. It appears that the first knowledge of the entry of such
judgment received by defendant’s attorneys was on May 9, 1913, when
they received a letter from the plaintiff’s attorneys to the effect that the
default judgment had been entered, whereupon the defendant’s attorneys
made application for a vacation of the judgment, and submitted in
support of said motion all the files and pleadings in the case and the
affidavit of H. S. Blood, one of the attorneys for the plaintiff. The
affidavit of H. S. Blood is, in part, as follows: “That on the 4th day
of April, 1913, the plaintiff herein served an amended complaint . . .;
that said amended complaint was served personally upon the deponent
by R. H. Grace of the firm of Grace & Bryans, attorneys for the plain-
tiff, and at the time of the said service it was stipulated and agreed be-
tween the deponent and the said R. H. Grace, that in case the deponent
considered the answer to the original complaint a sufficient answer to
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the amended complaint, then in that case he need not answer, and the
answer to the original complaint should stand and be the answer to the
amended complaint, and that if he deemed an answer to the amended
complaint different from the answer to the original complaint necessary,
then in that case he would serve an answer to the amended complaint,
otherwise not.” In the affidavit of Mr. Grace, the attorney for the plain-
tiff, submitted in opposition to said motion, the following statement is
contained: “That he was in Minot on the 4th day of April, 1913, and
presented an amended complaint in the above-entitled action to H. S.
Blood, one of the attorneys for the defendant, who then admitted serv-
ice thereof in writing indorsed on said amended complaint. That at
the time of the admission of service of the amended complaint in said
action, and while in the office of H. S. Blood at Minot, N. D., the af-
fiant and the said H. S. Blood discussed to some extent the said above
case and the contents of the amended complaint; that there were state-
ments made either by H. S. Blood or this affiant or both, that the old
answer or original answer might be sufficient to stand as the answer
to the amended complaint, and in that case stipulation might be had
permitting the original answer to stand as the answer to the amended
complaint. . . . After hearing the matter, the trial court made
an order vacating the judgment, and directing that the answer to the
original complaint be permitted to stand as the answer to the amended
complaint. This appeal is from such order.

The principal contention of appellant is that the order is erroneouns
for the reason that no affidavit of merits was tendered in support of the
application.

This contention cannot be sustained. In this case, an angwer verified
by one of the principal officers of the defendant, containing a full and
explicit defense to the matters set forth not only in the original, but
in the amended complaint, constituted part of the moving papers, and
the application to set aside this judgment was not based upon the mis-
take, inadvertence, or excusable neglect of the defendant. And as we
view the matter, the defendant was not in default, but the judgment
was clearly improperly rendered, and the entry of the judgment.under
the facts existing in this case was not only grossly irregular, but a re-
fusal to vacate the judgment would constitute a denial to the defendant
of its substantial rights. In cases of that kind an affidavit of merit
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is not required. “Thus a judgment by default, entered before the court
has acquired jurisdiction in the case, may be set aside without an af-
fidavit of merits. So, the rule does not apply where it was grossly
irregular for the default to have been entered; or where the defendant
complains of irregularity amounting to denial of his substantial rights;
or where the judgment is alleged to have been procured by fraud.”
Black, Judgm. 2d ed. § 347; Foster v. Vehmeyer, 133 Cal. 459, 65
Pac. 974; Quan Quock Fong v. Lyons, 20 Cal. App. 668, 130 Pac.
33; Toy v. Haskell, 128 Cal. 558, 79 Am. St. Rep. 70, 61 Pac. 89;
Naderhoff v. George Benz & Sons, 25 N. D. 165, 47 L.R.A.(N.S.)
853, 141 N. W. 501; Hertzberg v. Elvidge, 79 Misc. 109, 140 N. Y.
Supp. 670.

It is insisted by appellant that defendant was in default by failing to
answer the amended complaint within thirty days. It is apparent that
appellant is under the impression that §. 7445 of the Comp. Laws of
1913 makes it obligatory upon a defendant in every instance to answer
an amended complaint. In this he is in error. This section applies
only to cases wherein complaints are amended after demurrers to the
same have been sustained, and has no application to complaints that
are amended, pursuant to an order of the court upon an application for
leave to amend, or by agreement of the parties. This is also the con-
struction placed upon a similar section by the supreme court of South
Dakota in the case of J. I. Case Threshing Mach. Co. v. Eichinger, 15
S. D. 530, 91 N. W. 82,

It clearly appears from the affidavits, not only of the defendant’s
attorney, but that of plaintiff’s attorney as well, that the defendant in-
tended to stand on its answer to the original complaint unless it served
a new one, and the subsequent events clearly show that defendant’s
counsel elected to stand on the answer already served. This he had a
perfect right to do. The cause still remained at issue upon the issues
framed by the amended complaint and the answer to the original com-
plaint. In the case of Martinson v. Marzolf, 14 N. D. 301, 308, 103
N. W. 937, this court, in considering the same question, says: ‘The
defendants were not in default by failing to serve a new answer after
the complaint was amended. The amendment was merely formal, and
did not make any substantial change in the allegations of the facts
which plaintiff claimed entitled him to relief. Those facts had already
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been put in issue by the answer, and it was not necessary to repeat the
denials of those facts, or renew the allegations of defensive matter by
serving a new answer.”

The supreme court of Wisconsin in the case of Yates v. French, 25
Wis. 661, 664, in considering the same proposition in a very exhaust-
ive opinion, among other things, says: “A new plea was not, in all
cases, required, nor in any case, except as the defendant found it nec-
essary or proper by reason of new matter introduced by the amend-
ment, which he wished to controvert or put in issue by his plea. He
might, in any case, refuse to plead anew, and in that event his plea al-
ready filed was considered as a plea to the amended declaration. His
neglect or refusal to plead anew within the time prescribed was an
election on his part to have it so considered. On the other hand, his
election to plead de novo, which was manifested by the filing and serv-
ice of a new plea, was an abandonment of the former plea.” We are
entirely satisfied that the defendant was not in default by failing to
serve a new answer to the amended complaint, but that the case still
remained at issue upon the issues as framed by the amended complaint
and the answer to the original complaint. And in this we are sustained
by the overwhelming weight of authority. Ibid.; Crosby v. Bastedo,
57 Neb. 15, 77 N. W. 364; Pease v. Bartlett, 97 Ill. App. 492; Knips
v. Stefan, 50 Wis. 286, 6 N. W. 877; Kelly v. Bliss, 54 Wis. 187, 11
N. W. 488; Byers v. Carll, 7 Tex. Civ. App. 423, 27 S. W. 190; Smith
v. Halliday, — Ark. —, 13 S. W. 1093 ; Peacock v. Gleesen, 117 Iowa,
291, 90 N. W. 610; Schmidt v. Mitchell, 101 Ky. 570, 72 Am. St.
Rep. 427, 41 S. W. 929 ; Gettings v. Buchanan, 17 Mont. 581, 44 Pac.
77; Brossard v. Morgan, 7 Idaho, 215, 61 Pac. 1031.

It will be observed that the order of the trial court, after ordering a
vacation of the judgment, provides that the answer to the original com-
plaint stand as the answer to the amended complaint. The order, there-
fore, merely corrected the error committed by the improper entry of
the judgment, and placed the parties in the same position they were
in before the judgment was entered. The plaintiff is in no position to
complain. The order appealed from is clearly correct, and must be

affirmed.
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A. C. HARRIS v. ED. HESSIN.
(151 N. W. 4.)

Judgment — vacation of — order denying — recitals in order — statement
of case — evidentiary matters.

1. An order denying vacation of judgment should recite all the files and
matters extrinsic thereto upon which it is based, and thus amount to a cer-
tificate of the basis for it, so that settlement of a statement of the case con-
cerning evidentiary matters a part of its basis is certified and settled by the
order appealed from, following § 7325, Rev. Codes 1905, § 7944, Comp. Laws
1913.

COlerk’s certificate — on appeal — files.
2. To such an order the clerk, under § 7206, Rev. Codes 1905, § 7822, Comp.
Laws 1913, attaches the files and certifies to the record under rule 24 of
this court and transmits the same as the appeal record.

Minutes of court — must be settled on appeal — certificate — attached and
sent up without notice to appellant — stricken from record.

3. Where minutes of the court on trial are not settled by the order appealed
from to be & part of the basis therefor, and are subsequently written up, cer-
tified, and attached to the appeal record without notice to appellant and op-
portunity to challenge the same, and contain matter bearing on the merits,
such certificate will be stricken from the appeal record on motion seasonably
made a8 not properly a part thereof, without a settlement on notice as a part
of a statement of the case concerning the matters so attempted to be certified
ev parte.

Motion to strike — matters may be inserted upon notice = statement of
case — appeal = records sent up.

4. Motion to strike and remand granted, with instructions to embody the
disputed matter of fact in a statement of the case after notice. Such state-
ment will contain all evidence or affidavits offered touching the issue involved,
also the trial judge’s certificate stating the facts as it finds them to be, all of
which, certified by the clerk, will be returned as the completed record on appeal.

5. Twenty-five dollar terms conditionally allowed appellant on motion and
remand.

Opinion filed February 13, 1915.

From the County Court of Increased Jurisdiction of Ward County,
William Murray, J.
30 N. D.—3.
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Palda, Aaker, & Greene and I. M. Oseth, of Minot, for plaintiff and
respondent.
Campbell & Jongewaard, of Rugby, for defendant and appellant.

Goss, J. Matters of practice only are decided. The merits of the
appeal for decision later will involve the propriety of an order denying
motion to vacate a judgment taken by default. Anticipating that the
proceedings had will have an important bearing on the merits on trial,
under a review on appeal of the discretion of the trial court, both par-
ties are much interested in having the record on appeal reflect their
version of events transpiring on the hearing prior to the making of the
order appealed from. Counsel for the appellant procured the record
to be filed in this court. It omitted any minutes of court on trial.
Soon afterwards, on motion of respondent that the record ‘“be remanded
to the county court for the purpose of amendment thereof by annexing
thereto a properly identified transeript of the minutes of said court
relating to and covering proceedings had in the above-entitled action,”
and after notice, remand was ordered, December 10th, 1914, On Jan-
uary 11th, 1915, the purported corrected record was returned, contain-
ing therein a purported copy of minutes of the trial court reciting a
continuance to a date specified. Appellant claims the continuance was
to a later date. If the minutes are correct he was in default when
judgment by default, sought to be vacated, was taken. If incorrect, he
was not in default. This recertification and amendment of the record
was had without notice to appellants other than notice of the order of
remand of this court. On January 22d, on application of appellant
upon supporting affidavits, an order to show cause was issued “why said
record should not be further remanded to the county court for the pur-
pose of amendment thereof by striking out said papers and said rec-
ord.” This order was issued upon the motion therefor “to strike from
the records dnd files transmitted all papers and records and copies
thereof not transmitted to this court by said clerk originally and prior
to the order of this court remanding said record, . . . for the
reason that said papers constitute no part of the judgment roll as de-
fined by the statute of this state, and are not a part of or portion of
the original papers used by either party on the application for the
order appealed from herein; that no statement of the case or bill of ex-
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ceptions was settled or allowed in said cause, and that said papers con-
stitute no part or portion of such bill or statement, . . . and that
said papers were inserted in said record upon the remand thereof whol-
ly without notice to the appellant or his attorney, and without oppor-
tunity on their part to oppose said amendment.” Accompanying said
motion are affidavits tending to impeach the matters recited in said
minutes. On the return day in the order to show cause counter affi-
davits were filed by respondent.

The question is raised of whether the minutes of the court reciting
proceedings had on trial, and challenged by the affidavits presented in
support of this application, and which minutes evidently were made
after the order appealed from was signed, constitute a part of the prop-
er record on appeal. Section 7822, Comp. Laws 1913, § 7206, Rev.
Codes 1905, provides that the clerk, if the appeal is from an order,
shall “transmit the order appealed from and the original papers used
by each party on the application for such order.” This record is com-
piled by the clerk under said statute and rule 24 of this court. 145
N. W. x. In the words of the statute, “no further certificate or at-
testation shall be necessary.” § 7822. However, the effect of the pro-
visions of § 7325, Rev. Codes 1905, § 7944, Comp. Laws 1913, must
not be overlooked, as thereunder it was the duty of the court to have
the orders appealed from refusing to vacate the judgment “briefly de-
scribe the affidavits, documents, papers, and evidence upon which the
order is made.” Thus, the very order appealed from, under the theory
of the law governing its making, becomes also in effect a certificate
settling the case, instruments, record, and evidence upon which it, the
order itself, is based. That statute contemplates that, if the order be
based upon anything other than documents, the same shall be referred
to or identified by the order itself, thus obviating the necessity of set-
tling a statement of the case as to matter the basis for such order. The
order is such a certificate settling the statement of the case as to it.
All then that is necessary is that the clerk attach to said order the docu-
ments, records, evidence, and matter referred to therein as the basis
therefor to complete the record for transmission on appeal. With this
in mind we are confronted with the fact that the trial court omitted in
its order to certify concerning its minutes, and not only that, but it
made said record of minutes in part at least subsequently. Thus, the
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record, as compiled by the clerk and transmitted on appeal to this court,
properly failed to contain the minute record, evidently not then in
existence.

Respondent then asked a remand, which remand was accompanied
by the request of the presiding judge and a recitation of the substance
of the proposed amendment. The remand was granted. Respondent’s
purpose therefore was to amend the statement of facts upon which the
order was made, which should have been theretofore settled by recitals
in the order. Manifestly the matter sought to be incorporated in the
record, relating to facts considered by the court in the making of the
order appealed from, should be placed in the appeal record to enable
this court to pass upon the identical and complete facts that were be-
fore the trial court when the order appealed from was made. But it is
also apparent that, where the order itself is to be amended accordingly,
or the record amended by any ancillary and subsequent order, it must
concern facts which are not yet of record and which must be brought
upon the appeal record in proper manner and form. Where such facts
are not settled by the order appealed from, there is no good reason why
they should not be settled by a subsequent order reciting and estab-
lishing such as material facts as having taken place at the trial. But
this is a matter which manifestly the clerk cannot certify under the
provisions of § 7822 until it is established by order or certificate of the
court itself. Such act by the court necessitates what is in fact the set-
tling of the statement of the case as to such occurrences, or in other
words the certifying to either evidence of the fact or the fact itself.
The theory of the law is that no statement of the case or certification to
testimony of a fact shall be made by a court without notice to the liti-
gants concerned. Otherwise they would be afforded no protection
against an erroneous record being made to their prejudice, whereby
perhaps the results of a long trial might be overturned by inadvertence
or otherwise. The policy of the law is to safeguard the rights of all
parties where possible at every step. The inevitable conclusion is that,
when this record was remanded on respondent’s application, it was that
the clerk should not affix an ex parte recitation of purported facts cer-
tified by the trial judge to the record, but instead that, if respondent
desired to amend such record by bringing into the record matters not
a part, strictly speaking, of the record on appeal, it should be done only
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on notice to the adverse party. Hildreth v. Grandin, 88 C. C. A. 516,
97 Fed. 870, from North Dakota district; Travelers’ Protective Asso.
v. Gilbert, 41 C. C. A. 180, 101 Fed. 46 (C. C. A. 8th C.) The ap-
- pellant could then controvert by affidavit or record evidence the mat-
ter thus proposed as an amendment, and thereupon the trial court could
by order certify to the affidavits, certificate, and evidence thus offered
and taken, including therein its own certificate or minute record bear-
ing on the matter in dispute and finding the facts on such issue. Such
statement of the case then settled may be attached to the order ap-
pealed from as a part of the basis therefor, and transmitted on appeal,
together with the other records on appeal attested by the clerk. So
compiled it may be referred to or reviewed on appeal. The clerk’s cer-
tificate, however, should also be amended to include and attest the
statement of the case amending the basis for the order.

It is therefore ordered that the amendatory matter inserted in the
judgment roll on this appeal, without notice and on the former remand,
be stricken therefrom, and the record again remanded, that respondent
may, if he desires, proceed to settle a statement of the case concerning
the issue of fact upon which the remand was first had, but only after
notice to appellant of the time and place of said settlement, and that
all evidence or affidavits bearing thereon offered by either party, or
both, and the certificate as to the facts on said issue by the trial court,
shall be received, and the whole certified as the statement of the case
on said matter. Thereafter such statement shall be attached to and
accompany the order appealed from with other original papers used by
each party on the application for such order. The certified record as
remanded shall be returned to this court within thirty days by the clerk
of the trial court, unless otherwise ordered for cause shown; that the
moving party, appellant, shall recover motion costs hereon in the sum
of $25, to be paid before the return of the record to this court. How-
ever, if the terms in like amount imposed on appellant on the first re-
mand have not been paid (an affidavit presented on this application so
states), no terms on that first remand nor on this application need be
paid, the same being considered as offset.

No petition for rehearing on this order will be entertained.

It is so ordered.

CHrisTIANSON, J., disqualified, did not participate herein.
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ESTHER WHITNEY v. CARL RITZ
(151 N. W. 762.)

Defendant was the owner of a stallion which escaped and injured the plain-
tiff.

Evidence — sufficiency of — verdict — to sustain.
1. Evidence examined, and held sufficient to sustain the verdict of the jury
in favor of the plaintiff.

Instructions.
2. Instructions examined and found to be without error.

Opinion filed February 26, 1915.

Appeal from the District Court of Morton County, Nuchols, J.

Affirmed.

Olwer Leverson (Newton, Dullam, & Young, of counsel), for ap-
pellant.

Liability is always contingent upon proof of negligence, in an action
for damages against the owner of a domestic animal. 1 Thomp. Neg.
§§ 841, 845; Fletcher v. Rylands, L. R. 1 Exch. 279, L. R. 3 H. L. 330,
6 Mor. Min. Rep. 129, 1 Eng. Rul. Cas. 235; Brown v. Collins, 53 N.
H. 442, 16 Am. Rep. 372; Brown v. Kendall, 6 Cush. 292; 2 Greenl.
Ev. §§ 85, 92; Wakeman v. Robinson, 1 Bing. 213, 8 J. B. Moore, 63,
2 Chitty, 639 ; Davis v. Saunders, 2 Chitty, 639, 1 Eng. Rul. Cas. 203;
Comyns’s Dig. Battery, a, Day’s ed. and notes; Vincent v. Stinehour,
7 Vt. 62, 29 Am. Dec. 145; James v. Campbell, 5 Car. & P. 372;
Alderson v. Waistell, 1 Car. & K. 358.

The keeper of a stallion is bound to know the propensities of stallions
in general, and to use such degree of care as the nature of the animal
may require to avoid injuries; but he is under no obligation to guard
against injuries which he has no reason to expect. Hammond v. Mel-
ton, 42 Ill. App. 186, 1 Am. Neg. Cas. 274; Meredith v. Reed, 26
Ind. 334, 1 Am. Neg. Cas. 283; Maloney v. Bishop, — Towa, —, 2
L.R.A.(N.S.) 1188, 105 N. W. 407, 19 Am. Neg. Rep. 230; Earle v.
Van Alstine, 8 Barb. 630; Moynahan v. Wheeler, 117 N. Y. 285, 22
N. E. 702, 1 Am. Neg. Cas. 26; Vrooman v. Lawyer, 13 Johns. 339;
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Weide v. Thiel, 9 Ill. App. 223; DeGray v. Murray, 69 N. J. L. 458,
55 Atl. 237, 14 Am. Neg. Rep. 396; Hayes v. Smith, 62 Ohio St. 161,
56 N. E. 879, 7 Am. Neg. Rep. 493.

The escape of the horse does not in itself show negligence. If the
horse becomes unmanageable without fault of the defendant, he can-
not be held liable. Trow v. Thomas, 70 Vt. 580, 41 Atl. 652; Groom
v. Kavanagh, 97 Mo. App. 362, 71 S. W. 362; Lynch v. Kineth, 36
Wash. 368, 104 Am. St. Rep. 958, 78 Pac. 923 ; Metropolitan Casualty
Ins. Co. v. Clark, 145 Wis, 181, 37 L.R.A.(N.S.)717, 129 N. W.
1065, 3 N. C. C. A. 532; Hammack v. White, 11 C. B. N. S. 588, 31 L.
J. C. P. N. S. 129, 8 Jur. N. S. 796, 5 L. T. N. S. 676, 10 Week.
Rep. 230; Manzoni v. Douglas, L. R. 6 Q. B. Div. 145, 50 L. J. Q. °
B. N. S. 289, 29 Week. Rep. 425, 45 J. P. 391; Kimble v. Stackpole,
60 Wash. 36, 35 L.R.A.(N.S.) 148, 110 Pac. 677; Cadwell v. Arn-
heim, 152 N. Y. 182, 46 N. E. 310, 1 Am. Neg. Rep. 481; Fahn v.
Reichart, 8 Wis. 255, 76 Am. Dec. 237; Brown v. Collins, 53 N. H.
442, 16 Am. Rep. 372; Vincent v. Stinehour, 7 Vt. 62, 29 Am. Dec.
145 ; Bizzell v. Booker, 16 Ark. 326; 2 Thomp. Neg. § 1234; Coller
v. Knox, 222 Pa. 362, 23 L.R.A.(N.S.) 171, 71 Atl. 539; 1 Thomp.
Neg. § 1297; Button v. Frink, 51 Conn. 342, 50 Am. Rep. 24; Van
Houten v. Fleischmann, 48 N. Y. S. R. 763, 20 N. Y. Supp. 643;
Rowe v. Such, 134 Cal. 573, 66 Pac. 862, 67 Pac. 760.

Ordinary care is all that was required of the defendant, and ordinary
care does not require that all possible means for avoiding accidents
might be employed. Missouri & K. Teleph. Co. v. Vandervort, 71 Kan.
101, 79 Pac. 1068, 6 Ann. Cas. 30; Cleghorn v. Thompson, 62 Kan.
727, 54 L.R.A. 402, 64 Pac. 605; Robinson v. Charles Wright & Co.
94 AMich. 283, 53 N. W. 938; Hinchman v. Pere Marquette R. Co. 136
Mich. 341, 65 L.R.A. 553, 99 N. W, 277; Snider v. Philadelphia Co.
54 W. Va. 149, 63 L.R.A. 896, 102 Am. St. Rep. 941, 46 S. E. 366, 1
Ann. Cas. 225; Manzoni v. Douglas, L. R. 6 Q. B. Div. 145, 50 L. J.
Q. B. N. S. 289, 29 Week Rep. 425, 45 J. P. 391; Vincent v. Stine
hour, 7 Vt. 62, 29 Am. Dec. 145; Unger v. 42nd Street & G. Street
Ferry R. Co. 51 N. Y. 497; Trow v. Thomas, 70 Vt. 580, 41 Atl. 652;
Lynch v. Kineth, 36 Wash. 368, 104 Am. St. Rep. 958, 78 Pac. 923;
Cadwell v. Arnheim, 152 N. Y. 182, 46 N. E. 310, 1 Am. Neg. Rep.
481, Groom v. Kavanagh, 97 Mo. App. 362, 71 S. W, 362; Hammack
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v. White, 11 C. B. N. S. 588,31 L. J. C. P. N. S. 129, 8 Jur. N. S.
796, 5 L. T. N. S. 676, 10 Week. Rep. 230.

The accident could not have been anticipated. Could defendant,
in the exercise of ordinary care, have foreseen that the accident would
happen and the injuries resultant therefrom? The defendant’s negli-
gence must have been the proximate cause of the injury to hold him
liable. 1 Thomp. Neg. § 50; Allegheny v. Zimmerman, 95 Pa. 295,
40 Am. Rep. 649; Maloney v. Bishop, — Iowa, —, 2 L.R.A.(N.S.)
1188, 105 N. W. 407, 19 Am. Neg. Rep. 230; Earle v. Van Alstine,
8 Barb. 630; Reed v. Southern Exp. Co. 95 Ga. 108, 51 Am. St. Rep.
62, 22 S. E. 133; Meredith v. Reed, 26 Ind. 334, 1 Am. Neg. Cas.
" 283; Briscoe v. Alfrey, 61 Ark. 196, 30 L.R.A. 607, 54 Am. St. Rep.
203, 32 S. W. 505.

There was nothing to suggest to defendant the possibility of such an
accident or injury. Plaintiff’s loss is therefore damnum absque in-
juria. Metropolitan Casualty Ins. Co. v. Clark, 145 Wis. 181, 37
LR.A.(N.S.) 717, 129 N. W. 1065, 3 N. C. C. A. 532; Fahn v.
Reichart, 8 Wis. 255, 76 Am. Dec. 237; Tooker v. Fowler & S. Co.
147 App. Div. 64, 132 N. Y. Supp. 213,

The stallion was not running at large. It escaped from defendant’s
restraint and against his will. Rev. Codes 1905, § 9408, Comp. Laws
1913, § 10195; Fallon v. O’Brien, 12 R. 1. 518, 34 Am. Rep. 713,
1 Am. Neg. Cas. 344; Goodman v. Gay, 15 Pa. 188, 53 Am. Dec. 589,
1 Am. Neg. Cas. 341; Montgomery v. Breed, 3¢ Wis. 649; Coles v.
Burns, 21 Hun, 246 ; Dresnall v. Raley, — Tex. Civ. App. —, 27 S. W.
200; Howrigan v. Bakersfield, 79 Vt. 249, 64 Atl. 1130, 9 Ann. Cas.
282.

W. L. Smith, for respondent.

Neither the trial judge nor this court determines questions of fact.
The negligence in this case, as claimed, was a question of fact for the
jury. The facts were in dispute. Mares v. Northern P. R. Co. 3 Dak.
336, 21 N. W. 5; Cameron v. Great Northern R. Co. 8 N. D. 124, 77
N. W. 1016, 5 Am. Neg. Rep. 454; Welch v. Fargo & M. Street R. Co.
24 N. D. 463, 140 N. W. 680, and cases cited ; Pyke v. Jamestown, 15
N. D. 157, 107 N. W. 359 ; Jackson v. Grand Forks, 24 N. D. 601, 45
L.R.A.(N.S.) 75,140 N. W. 718,

Inferences of fact are to be deduced by the jury; and where there is
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evidence from which the existence of facts sufficient to support the ver-
dict might have been inferred, the verdict will not be disturbed. Illinois
C. R. Co. v. Abernathey, 106 Tenn. 722, 62 S. W. 3; Muri v. White,
8 N. D. 59, 76 N. W. 503; Howland v. Ink, 8 N. D. 63, 76 N. W.
992; Cameron v. Great Northern R. Co. 8 N. D. 124, 77 N. W. 1016,
5 Am. Neg. Rep. 454 ; Nicoud v. Wagner, 106 Wis. 67, 81 N. W. 999.

Burke, J. Defendant was the owner of a stallion which escaped from
him in July, 1910, and inflicted injuries upon the plaintiff. Trial
was had to a jury, which returned a verdict for plaintiff. Appellant
makes nine assignments of error, but the first eight are so closely allied
that they will be treated as one.

(1) At the close of the testimony of the plaintiff and again at the
close of the entire case, defendant requested the court to direct a verdict
in his favor upon the ground that there was an entire lack of evidence
tending to show negligence upon the part of the defendant. This motion
was followed by a motion for judgment notwithstanding the verdiet,
or for a new trial, based upon the same ground. Defendant purchased
the stallion in June, 1910, from one Schmidt, who was a witness and
testified as to the gentle disposition of the animal. Defendant testified
to the same effect, but, of course, in order to be entitled to a directed
verdict, the evidence must not be in dispute, and if there is any substan-
tial conflict therein it is a question of fact for the jury. Defendant had
just moved onto the place that summer, and had not time to fence his
barnyard. His well was about 25 feet from the barn. Upon the morn-
ing in question, he led the stallion out to water and afterwards allowed
him to exercise in a circle about him and later to roll in the dirt. He
had no bridle upon the animal,—merely a halter, and while rolling,
one of the front feet of the stallion passed over the halter strap, and
when the animal regained his feet he gave a jump and dragged defend-
ant for some time. The evidence is in conflict as to whether defendant
let go of the halter strap before or after the nose strap of the halter
broke. Defendant testifies as follows: “I took him out and watered
him. After he got through, he laid down and rolled and he rolled over
and by rolling over he got his front leg in this strap and when he got
up he made a jump and then I could not hold him any longer. He
ran,—he was feeling kind of good and ran around and he got started
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on me, and I held on just as long as I could until my hands were all
skinned and then I had to let loose.”

Burt Whitney testified as follows: “I saw him take him out of the
barn and lead him out to water and let the horse drink, and he led him
away from the well and drove him around in a circle, and then the
horse laid down to roll and in getting up he started off and Mr. Ritz
tried to hold him, but the halter broke and then he could not hold him
because there was only one strap around his neck and then he dragged
Mr. Ritz, because he could not hold him.”

As to the knowledge that defendant had of the disposition of the
stallion there was a sharp conflict, defendant claiming that he
believed the animal to be gentle, whereas other witnesses give
testimony inconsistent with this belief. Young Whitney testified
that he saw the stallion at Mr, Ritz’s place in June, 1910, and saw Mr.
Ritz handling him, and that at that time the horse acted severe and
kicked at the witness and also struck at Mr. Ritz with his front feet.
The same witness also testified that in June, 1910, Mr. Ritz had told
him that the horse was a bad horse, and that he had to look out for him
as he was liable to get hurt, but that, of course, a man could handle
him with a bridle. We will not try to set out more of the testimony,
but that quoted is sufficient, we think, to necessitate the submission to
the jury of the question of the defendant’s negligence, under all of the
circumstances, in allowing the animal to escape.

(2) Appellant complains of the instructions of the court, and has
singled out therefrom the following line: ‘“You should take into con-
sideration the lack of a fence about the barnyard.” The entire para-
graph of the instructions containing the above quoted sentence reads as
follows: “There are some questions in this case which the jury must
decide, and the jury will be the sole judge as to those questions. The
first of these questions is, Was the defendant, at the time the stallion
escaped, using that degree of care and precaution to prevent the escape
of the stallion which a person of ordinary caution and prudence would
have used under like circumstances? In deciding this question, you
should take into consideration all the evidence of the case, as to the
size and age of the stallion and the manner in which he had been used
and handled, his disposition, character, and propensities, the kind and
character of halter which was used, the lack of fence about the barnyard,
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the purpose for which the stallion was brought out of the barn, the
probable consequences of his escape, and any and all other facts and
circumstances in evidence which in your opinion will aid you in deter-
mining whether the defendant used due care and precaution to prevent
the escape of the stallion.” This is a correct and impartial statement
of the law applicable to the fact before the trial court. The question
of negligence was one of fact for the jury. Pyke v. Jamestown, 15 N.
D. 157, 107 N. W. 359. The evidence is sufficient to support the
verdict and there is no error in the instructions,
Judgment affirmed.

E. O. ELLISON v. CITY OF LA MOURE, a Municipal Corporation,
and Henry Hodem, as Treasure of La Moure County.

(151 N. W. 988.)

Legislature — general powers = local improvements — assessed agailnst
property benefited — powers — delegation — municipalities.
1. The legislature, in exercise of its general powers, may direct, subject to
constitutional restrictions, that the cost of local improvements be assessed upon
property benefited, and this power may be delegated to municipalities.

Municipalities — delegation to — powers = legislature — property benefited
— assessment — determination of — amount.

2. The legislature may also confer upon such municipalities the power to
levy the special assessments upon property benefited to pay the cost of such
improvements, and may leave to municipal officers the determination of what
property is benefited, and hence liable to assessment, and the amount of such
benefits.

Sewer — construction — police power — exercise of — legislative will.
3. A sewer is constructed in the exercise of the police power for the health
and cleanliness of the city, and the police power is exercised solely at the
legislative will.

Territorial district—to be taxed for local improvement— legislative dis-
cretion.
4. The determination of a territorial district to be taxed for a local im-
provement is within the province of legislative discretion.
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Legislature — powers — city council — sewers — sewer districts — necessity
for.
5. In this state the legislature has conferred upon the city council the power
to establish a system of sewerage, create sewer districts, and determine the
necessity for the conmstruction of sewers.

Special assessment commission — tribunal to determine benefits — sewer
districts — city council — power to review.

6. The legislature has created the special assessment commission a tribunal
to determine the benefits, if any, accruing to the various parcels of land within
the sewer district, and reserved in the city council the power to review the
action of the special assessment commission in the assessment of such benefits.

Assessment commission = appointment - statutory authority — acts —
quasi judicial.

7. A special assessment commission appointed under statutory authority,
and acting regularly in the discharge of its statutory duties, is exercising functions
quasi judicial in character, when it assesses the benefits to lands in the sewer
district.

Acts of special assessment commission — city council — power to review —
quasi judicial.
8. A city council, in reviewing the action of the special assessment commis-
" sion in assessing such benefits, is also exercising functions quasi judicial in their
character.

Special assessment commission = city council — statutory requirements —
compliance with — action final — fraud — equitable interference.

9. When the special assessment commission and city council have in all
things proceeded in accordance with the statutory requirements, their action
is final, after the assessment has been confirmed and approved by the city
council, unless assailed for fraud or other ground for equitable interference.

Equitable action — time of bringing — when barred.
10. Such equitable action must be brought within six months after such
assessment is approved by the city council, otherwise it is barred under the
provisions of § 3715, Compiled Laws.

Opinion filed March 4, 1915. Rehearing denied March 27, 1915.

From a judgment of the District Court of La Moure County, Coffey,
J. Plaintiff appeals.
. Affirmed.

8. E. Ellsworth, for appellant.

The principle which underlies special assessments is that the value
of the property is enhanced to an amount at least equal to the assess-
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ment. This principle cannot be departed from without taking private
property for public use. Hanscom v. Omaha, 11 Neb. 37, 7 N. W. 739;
Gilmore v. Hentig, 33 Kan. 156, 5 Pac. 788.

A lot owner whose property is not benefited by a sewer cannot be
compelled to aid in its construction where he seasonably objects, and it
is apparent that the attempt to assess benefits arises out of fraud or
demonstrable mistake of fact. State ex rel. McKune v. District Ct. 90
Minn. 540, 97 N. W. 425; Taylor v. Palmer, 31 Cal. 254; Denver v.
Kennedy, 33 Colo. 80, 80 Pac. 122, 467; Re Market Street, 49 Cal.
546; Norwood v. Baker, 172 U. S. 269, 43 L. ed. 443, 19 Sup. Ct.
Rep. 187; Tide-water Co. v. Coster, 18 N. J. Eq. 528, 90 Am. Dec.
634.

Where a sewer is constructed in part across private property, so that
it is inaccessible to the owner of a lot assessed for benefits without com-
mission of a trespass upon such property, such assessment must have
been made through fraud or demonstrable mistake of fact, and cannot
be sustained. Hanscom v. Omaha, supra; State ex rel McKune v. Dis-
trict Ct. 90 Minn. 540, 97 N. W. 425; Sperry v. Flygare, 80 Minn.
325, 49 L.R.A. 757, 81 Am. St. Rep. 261, 83 N. W. 177.

The findings of the special assessment commission, and of the city
council, are not final and conclusive where there is fraud or clear mistake
of facts. Auditor General v. O’Neill, 143 Mich. 343, 106 N. W. 895;
French v. Barber Asphalt Paving Co. 181 U. S. 324, 45 L. ed. 879, 21
Sup. Ct. Rep. 625; 2 Dill. Mun. Corp. 4th ed. § 752; People ex rel.
Griffin v. Brooklyn, 4 N. Y. 419, 55 Am. Dec. 266; Iowa Pipe &
Tile Co. v. Callanan, 125 Iowa, 358, 67 L.R.A. 408, 106 Am.
St. Rep. 311, 101 N. W. 141, 3 Ann. Cas. 7; Mobile County
v. Kimball, 102 T. S. 691, 703, 704, 26 L. ed. 238, 241, 242;
Illinois C. R. Co. v. Decatur, 147 U. S. 190, 202, 37 L. ed.
132, 136, 13 Sup. Ct. Rep. 293 ; Bauman v. Ross, 167 U. S. 548, 589,
42 L. ed. 270, 288, 17 Sup. Ct. Rep. 966 ; Williams v. Eggleston, 170
U. S. 304, 311, 42 L. ed. 1047, 1050, 18 Sup. Ct. Rep. 617; Norwood
v. Baker, 172 U. S. 269, 43 L. ed. 443, 19 Sup. Ct. Rep. 187.

The collection of a void tax may be enjoined without the tender of
any sum alleged to be due. Power v. Larabee, 2 N. D. 141, 49 N. W.
724.

The statute of limitation does not apply to a proceeding brought to
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enjoin the collection of a void tax. Ibid.; McKone v. Fargo, 24 N. D.
53, 138 N. W, 967; 28 Cyc. 1188 ; McCoy v. Anderson, 47 Mich. 503,
11 N. W. 290; New Haven v. Fair Haven & W. R. Co. 38 Conn. 422,
9 Am. Rep. 399; Williams v. Saginaw, 51 Mich. 120, 16 N. W. 260;
Steinmuller v. Kansas City, 3 Kan. App. 45, 44 Pac. 600; Brennan v.
Buffalo, 8 Misc. 178, 29 N. Y. Supp. 750.

W. J. Hughes, for respondent.

Action to set aside or to restrain the collection of special assessments
must be commenced within six months after such special assessment is
approved. Rev. Codes 1905, § 2790, Comp. Laws 1913, § 3715.

The assessment must be wholly void, and not merely voidable, to re-
lieve plaintiff from the bar of the statute. McKone v. Fargo, 24 N. D.
53, 138 N. W. 697.

Plaintiff must show no benefit whatever or he has no cause of action.
Ibid.

A party loses no right by a statute which compels him to sue promptly
in such a case or be regarded as having abandoned his claim. Terry v.
Anderson, 95 U. S. 628, 24 L. ed. 365; Minneapolis & St. L. R. Co.
v. Lindquist, 119 Towa, 144, 93 N. W. 103.

Special benefits are not to be determined with reference merely to
the particular use to which the owner is devoting his property. Robert-
son Lumber Co. v. Grand Forks, 27 N. D. 556, 147 N. W. 249,

There is no method provided for fixing benefits other than through
the special assessment commission. This is a tribunal clothed with
authority to pass upon the question of benefits, and where the statutory
requirements are fully and fairly met, its decision is final. Ibid.;
Erickson v. Cass County, 11 N. D. 494, 92 N. W. 848.

Curistiaxson, J. This is an action to set aside a special assessment.
for the construction of a sewer in the city of La Moure, and to enjoin
the defendants from enforcing the collection thereof. The defendants
prevailed in the district court, and plaintiff appeals and asks for a trial
de novo. The material facts are not in dispute. No attack is made
upon the regularity of the proceedings of the special assessment com-
mission or the city council, but, on the contrary, it is conceded that
these proceedings were had in accordance with the provisions of the
statutes relative thereto. The special assessment commission assessed
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the amount of the benefit resulting to plaintiff’s property at $920.52, and
levied a special assessment against such property in the sum of $751.52.
It is admitted that the plaintiff appeared before the special assessment
commission at a meeting held under the provision of § 3726, Compiled
Laws, and objected to the assessment; that such objections were over-
ruled by the commission, and that thereafter, on or about March 18,
1911, the commission returned to and filed the assessment list in the
office of the city auditor of said city of La Moure. The plaintiff ap-
pealed from the action of the commission, and thereafter, at a hearing
before the city council held on April 26, 1911, under the provisions of
§ 3728 of the Compiled Laws, the plaintiff appeared and presented his
protest against the assessment, but the city council, after such hearing,
approved and confirmed the findings of the special assessment commis-
sion, including the assessment against plaintiff’s property. Plaintiff
took no further proceedings in the matter until he commenced this action
on March 13, 1912,—almost eleven months after the assessment had
been so confirmed and approved by the city council. There are no allega-
tions in complaint that the special assessment commission or the city
council were in any manner guilty of fraud, and plaintiff’s counsel ex-
pressly admits that no such contention is made, but asserts that the as-
sessment was so grossly excessive as to be fraudulent as a matter of law.

The property involved consists of a 40-acre tract of land situated
within the city limits of the city of La Moure. It appears that a large
portion, if not the whole, of this tract, was at one time platted, but the
plat was subsequently vacated. This tract lies directly south of Fourth
street in the city of La Moure. The sewer in question is laid in Fourth
street along the entire north side of the property involved herein. Di-
rectly across the street from the tract involved are various lots and blocks,
some improved and some unimproved. It is not contended that the
amount assessed against plaintiff’s property is greater or disproportion-
ate to that assessed against the property abutting on the sewer on the oth-
er side of the street. The only buildings on the tract involved are the
buildings of the plaintiff. It is conceded by counsel for the respective
parties that at some prior date a special assessment was levied against
the plaintiff’s property for a very much greater sum than the one in-
voived in this action, and that upon a hearing before the city council,
it sustained plaintiff’s protest and refused to approve the assessment as
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then made by the special assessment commission, and at the request of
the plaintiff and his counsel the entire assessment was referred back to
the special assessment commission, and that the assessment involved
herein was then subsequently made.

Plaintiff called as one of his witnesses a member of the special assess-
ment commission, who testified ¢thai before the assessment in question
was levied the commission carefully examined the various tracts of land
and assessed the benefits accruing to each tract from the construction of
the sewer.

It is well established that the legislature, in exercise of its general
powers, may direct, subject of course to Constitutional restrictions, that
the cost of local improvements be assessed upon property benefited, and
may delegate this power to municipalities. It may also confer upon such
municipalities the power to levy special assessments upon property bene-
fited to pay the cost of such improvement, and may leave to the munie-
ipal officers the determination of what property is benefited, and hence
liable to assessment. 28 Cyec. 1102 and 1103. The law may provide for
hearing before the body which levies the assessment, and after such
hearing may make the decision of that body conclusive. Although in
imposing such assessments the municipal authorities may be acting
somewhat in a judicial character, yet, the foundation of the right to as-
sess exists in the taxing power, and it is not necessary that in imposing
an assessment there must be a hearing before a court provided by the
law in order to give validity to such assessment. Hibben v. Smith, 191
U. S. 310, 321, 48 L. ed. 195, 199, 24 Sup. Ct. Rep. 88. See also
Chadwick v. Kelly, 187 U. S. 540, 47 L. ed. 293, 23 Sup. Ct. Rep. 175.

Section 3697 of the Compiled Laws authorizes the city council to
establish a system of sewerage, and § 3698 grants the power to create
sewer districts. In this case it is conceded that such system of sewer-
age was established and such sewer district created. It is also conceded
that the property involved herein is all situated within the sewer dis-
trict so created by the city council.

There is no claim in this case that the city authorities did not have
jurisdiction to establish the sewer and do all things necessary for its
construction. In Paulsen v. Portland, 149 U. 8. 30, 37 L. ed. 637, 13
Sup. Ct. Rep. 750, it is said: “A sewer is constructed in the exercise
of the police power for the health and cleanliness of the city, and the
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police power is exercised solely at the legislative will. So, also, the
determination of a territorial district to be taxed for a local improvement
is within the province of legislative discretion. Willard v. Presbury,
14 Wall. 676, 20 L. ed. 719 ; Spencer v. Merchant, 125 U. S. 345, 355,
31 L. ed. 763, 767, 8 Sup. Ct. Rep. 921.”

The only question sought to be raised in this action is that the prop-
erty was not benefited or that the assessment is excessive. The attack
is made solely upon the correctness of the judgment exercised by the
commission in making the assessment, and the council in approving the
same, and not on account of any irregularity in the proceedings. ’

The law relative to the construction of drains, while not identical in
its provisions, is analogous in principle, and in considering this ques-
tion in the case of drains, this court in the case of Alstad v. Sim, 15 N.
D. 629, 638,109 N. W. 66, said: “It is claimed that assessments were
made against land not benefited by the drain. The action of the com-
missioners is not subject to review on the question as to what lands are
benefited. On that question the action of the board is conclusive, except
when acting fraudulently. Erickson v. Cass County, 11 N. D. 494,
92 N. W. 841; State ex rel. Dorgan v. Fisk, 15 N. D. 219, 107 N. W.
191.” See also Paulsen v. Portland, 149 TU. S. 30, 41, 37 L. ed. 637,
641, 13 Sup. Ct. Rep. 750; Fallbrook Irri. Dist. v. Bradley, 164 U. S.
112, 174, 41 L. ed. 369, 394, 17 Sup. Ct. Rep. 56; Spencer v. Mer-
chant, 125 U. S. 345, 31 L. ed. 763, 8 Sup. Ct. Rep. 921; French v.
Barber Asphalt Paving Co. 181 U. S."324, 338, 45 L. ed. 879, 887,
21 Sup. Ct. Rep. 625. “The amount of benefits resulting from the
improvement is a question of fact, and a hearing upon it being assumed,
the decision of the board is final.” Hibben v. Smith, supra.

The legislature in this state vested the city council with power to

. determine the necessity of the improvements. Section 3704, Compiled
Laws. And also vested in the special assessment commission the power
to determine the amount of the benefits to various properties and the
assessments to be levied. Comp. Laws, § 3726. And granted to the
various parties the right of appeal from the action of the commission
to the city council. Comp. Laws, § 3727. And granted to the city
council the right to review the findings and correct mistakes or errors
of judgment, if any, of the commission in levying and apportioning the
assessment. Comp. Laws, § 3728. See also Robertson Lumber Co. v.

30 N. D.—4.



50 30 NORTH DAKOTA REPORTS

Grand Forks, 27 N. D. 556, 568, 47 N. W. 249. The special assess-
ment commission is, in the first instance, vested with the power and au-
thority to fix and determine, not only the benefits, but the amount of
the assessment each property should be required to pay; and the power
is reserved to the city council to review and correct the errors of judg-
ment of the commission.

The special assessment commission is expressly created a tribunal to
assess the benefits resulting to the different tracts of land. And the
amount of such benefit, if any, is a question of fact to be determined by
such commission, subject to review by the city council in the manner
provided by the statute. These boards, in assessing such benefits, are
acting under a delegation of power from the legislature in respect to
local affairs, but in the exercise of that power they are exercising func-
tions judicial in their nature. The statute provides for no appeal from
the action of the city council upon such assessment, nor for a review
by any other body, court or tribunal.

And where the special assessment commission and the city council
have in all things proceeded in accordance with the statutory require-
ments, their action and decision as to what property is benefited, and the
amount of benefits resulting to the different tracts from the construction
of the improvements, are final, and cannot be assailed in a court, except
for fraud or other grounds justifying equitable interference. State ex
rel. Dorgan v. Fisk, 15 N. D. 219, 226, 107 N. W. 191; Alstad v. Sim,
15 N. D. 629, 109 N. W. 686; Rogers v. St. Paul, 22 Minn. 494;
Carpenter v. St. Paul, 23 Minn. 232; State ex rel. Cunningham v.
Board of Public Works, 27 Minn. 442, 8 N. W. 161; State ex rel. Cun-
ningham v. District Ct. 29 Minn. 65, 11 N. W. 133.

Of course, in cases wherein the city authorities-fail to comply with
the statute in their proceedings, or concededly made an arbitrary as-
sessment without regard to the benefits derived, the action of the city
authorities is subject to review by the courts. Robertson Lumber Co.
v. Grand Forks, 27 N. D. 556, 147 N. W. 249 ; McKenzie v. Mandan,
27 N. D. 546, 147 N. W. 808.

In this state it is expressly provided that any action or proceeding
to prevent or restrain the collection of any special assessment, or any
part thereof, must be commenced within six months after the special
assessment is approved. Comp. Laws, § 8175. This is a valid statutory
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enactment. McKone v. Fargo, 24 N. D. 53, 138 N. W. 967. If any
ground for equitable inference existed, plaintiff was required to insti-
tute his action within six months after the assessment was approved,
otherwise the action is barred. In this case plaintiff invoked the juris-
diction of both the commission and the city council, and had actual
notice of the time when the assessment was approved, and having failed
to bring his action within the time provided by law, he cannot now be
permitted to attack the assessment. We are satisfied that if plaintiff
ever had any standing in a court, that his right of action became barred
at the expiration of six months after the assessment was approved. The
judgment of the trial court was correct, and is affirmed.

On Petition for Rehearirg,

Appellant has filed a petition for rehearing wherein he apparently
seeks to raise a Federal question. The petition, however, is not definite
as to the nature of the Federal question raised, but suggests that appel-
lant has been denied some right guaranteed to him by the 14th Amend-
ment to the Constitution of the United States. There is no intimation
as to whether it is contended that the plaintiff has been deprived of any
privilege or immunity to which he is entitled as a citizen of the United
States, or whether it is claimed that he has been deprived of property
without due process of law, or been denied the equal protection of the
laws of this state.

It has never been contended on this appeal, nor is it asserted in the
petition for rehearing, that any of the statutes under which the pro-
ceedings were had are unconstitutional. On the contrary, their consti-
tutionality is assumed. It is also conceded that the assessments in
question were regularly levied by the officials of the defendant city
after such proceedings had been had, as are required by the laws of this
state. The appellant submitted his cause to the jurisdiction of the local
tribunals,—the tribunals created by law for the purpose of determining
the benefits to his property; and appellant, with full notice of all the
proceedings so had, failed to institute his action within the six-month
period provided by law for attacking a special assessment.

The Federal question now sought to be presented was not alleged in
the complaint as one of the grounds for avoiding the assessment, nor
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was it presented on the appeal to this court. The issues presented to
the trial court and to this court were in effect that the city officers had
failed to properly discharge their duties, as prescribed by the laws of
this state. The question presented involved only the construction and
application of the laws of this state. And now two years after the
entry of the judgment in the court below, this Federal question is pre-
sented for the first time by the petition for rehearing. It seems obvious
that this question should not be considered at this time. It comes too
late when presented for the first time on a petition for rehearing. No
court has ruled more emphatically on this proposition than the Supreme
Court of the United States. Cockran Oil & Development Co. v.
Arnaudet, 199 U. S. 182, 50 L. ed. 143, 26 Sup. Ct. Rep. 41; Fullerton
v. Texas, 196 U. S. 192, 49 L. ed. 443, 25 Sup. Ct. Rep. 221. See
also Brown v. Massachusetts, 144 U. S. 573, 36 L. ed. 546, 12 Sup.
Ct. Rep. 757; Boll v. Nebraska, 176 U. S. 83, 91, 44 L. ed. 382, 385,
20 Sup. Ct. Rep. 287; Simmerman v. Nebraska, 116 U. S. 54, 29 L.
ed. 535, 8 Sup. Ct. Rep. 333. It is therefore unnecessary for this court
to consider such question at this time.
The petition for a rehearing is denied.

DAVID LLOYD v. CITY OF LA MOURE, a Municipal Corpora-
tion, and Henry Hodem, as Treasurer of La Moure County.

(151 N. W. 991.)
This case is governed by the decision rendered in Ellison v. La Moure, ante, 43.

Opinion filed March 4, 1915. Rehearing denied.

From a judgment of the District Court of La Moure County, Coffey,
-J. Plaintiff appeals.

Affirmed. )

Dawvis & Warren, of La Moure, North Dakota and S. E. Ellsworth of
Jamestown, North Dakota, for appellant.

W. J. Hughes, of La Moure, North Dakota, for respondents.
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CurisTiansoN, J. This case was argued and submitted at the same.
time as Ellison v. La Moure, ante, 43, 151 N. W. 988. "~ The purpose
of this appeal is to obtain a trial de novo of this action. The defendants
prevailed in the district court and plaintiff appeals from the judgment.
The action is brought to set aside a special assessment for the construc-
tion of a sewer in the city of La Moure and to enjoin the defendants
from enforcing the collection thereof. No attack is made upon the
regularity of the proceedings of the special assessment commission of
the city council, but it is conceded that these proceedings were had in
strict accordance with the provisions of the statutes relative thereto.
The special assessment commission assessed the amount of benefit re-
sulting to plaintiff’s property and levied a special assessment against
the property, the amount of the special assessment being $127.63. The
sewer construction in question is the same as that referred to in Ellison
v. La Moure, supra. The plaintiff in this action also appeared before
the special assessment commission and objected to the assessment, and
appealed to the city council from the action of the commission and ap-
peared before the city council at the meeting held on April 26, 1911,
and presented his protest and objections against the assessment. After
such hearing, the findings of the commission, including the assessment
against the plaintiff’s property, were approved and confirmed by the
city council. No further proceedings were taken by the plaintiff until
on March 18, 1912, when he commenced this action. It is not contended
that the special assessment commission or the city council acted in a
fraudulent manner. The allegations in the complaint are almost identi-
cal with the allegations in the complaint in the case of Ellison v. La
Moure, supra. The property involved in this action is all platted and
is all located within the sewer district, as established by the city council.

It will be observed that this case, so far as the principal and control-
ling facts are concerned, is identical with the case of Ellison v. La
Moure, and exactly the same in principle. On the authority of that case,
therefore, the judgment of the District Court is affirmed.

On Petition for Rehearing.

A joint petition for rehearing was presented in this case and the case
of Ellison v. La Moure, ante, 43, 151 N. W. 988, and the reasons ad-
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vanced for the denial of the petition in that case are applicable here.
Rehearing denied.

ALBERTINA KRAUSE v. HERMAN KRAUSE and John R. Jones.
(151 N. W. 991.)

Express contract — meeting of minds — proof must be satisfactory — nec-
essary elements must be established — implied contract — state of
dealings.

1. To prove an express contract, one claiming thereunder must produce
satisfactory evidence showing a meeting of the minds of the contracting parties
as to the essential elements of such alleged agreement. If an implied con-
tract is claimed, such a state of dealings must be shown that the law would
imply such agreement. Held: The proofs in this case fall far short of what
the plainest rules of evidence require.

Relatives — transactions between — fiduciary relations — wrong or fraud
— presumptions — evidence.

2. While transactions between relatlves or persons sustaining fiduciary re-
lations will be closely scrutinized to see that no wrong is done, yet fraud,
generally, is never presumed. The law presumes that all men are fair and
honest, that their dealings are in good faith, and without intention to cheat,
hinder, delay, or defraud others. Held that under the evidence in this case no
fraud was shown.

Mortgage — record owner of land — legal title — open possession — equi-
table rights — notice of = trust relation.

3. J., who takes a mortgage upon land from H., the record owner of the legal
title to land, which at all times was in the open, notorious, adverse, and ex-
clusive possession of A., the owner of the equitable title, is charged with notice
of all the rights of said equitable owner as well as of the relation of trustee
sustained by H. Held, J. having made no inquiry in this case, his mortgage is
not a lien, since H. gave said mortgage in violation of his trust relation.

Trustee of land — right to sell same — liability — grantee — ratification —
agency.

4. H., being a trustee of land, had no right to sell the same, and in his
deed attempt to fix the liability for the payment of his own debt to secure
which he had given a mortgage in violation of his trust, upon the grantee
in such deed; especially is this true when dealing with the agent of the equi-
table owner of said land, who knew nothing about the unlawful mortgage, and



KRAUSE v. KRAUSE 55

who refused to ratify the act of her agent in taking such deed; said agent
claiming no personal interest in said land.

Owner of legal title — trustee — equitable owner — land sold by trustee —
recovery.
6. The owner of the legal title to land who holds the same as trustee can be
compelled to redeem the same to the equitable owner.

Equity — offer to do — deed — may demand — trust relation — must satisfy.
6. Plaintiff, having at all times offered to do equity, can now demand a deed
to be given her by her trustee, when she complies with all the demands against

her growing out of such trust relations.

Equities — adjustment of — district court — evidence — mortgage satisfied.
7. The lower court required to take evidence and adjust equities, when a
deed from H., the trustee, must be given and the mortgage improperly given

to J. by H., the trustee, shall be deemed satisfied.

Opinion filed March 8, 1915.

Appeal from the District Court of Richland County, Allen, J.

Action to have a trust relation with reference to real property de-
clared and to require a reconveyance of such property to plaintiff, and
to have a decree by which a mortgage shall be adjudged not a lien.

Reversed. :

Statement by Porrock, District Judge.

This appeal brings up the entire record of the court below. It was
tried under the so-called “Newman act,” and a new trial in this court
is asked. The record covers 311 pages. The facts are many. Having
read the entire record and made a grouping of the facts, it is found that
but few are in dispute. The mortgages, judgments, liens, deeds, con-
tracts, and other written documents speak for themselves. Disputes
which have arisen are more concerning inferences and conclusions to
be drawn from conceded or proved facts, rather than with reference to
the facts themselves. Certain evidence was offered to which timely and
proper objections were interposed. For example, evidence with refer-
ence to judgments given long after the transaction in question occurred,
and which could have no bearing upon the case, has not been considered.
The material facts are as follows: For the purpose of convenience
reference hereafter will be made t> Herman Krause, the defendant, as
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Herman; John R. Jones, as Jones; Albertina Krause’s husband, as
John. On October 16, 1899, one Kinney entered into a contract with
the plaintiff and her husband whereby he agreed to sell for $1,800, to
them, the southwest quarter of 32—130—49. Possession was delivered
to plaintiff and John April, 1, 1900. January 1, 1901, plaintiff and her
husband Kinney all accrued interest and $30.65 on principal. Subse-
quently Kinney transferred the land to one Hankinson. A new contract
was thereupon made between Hankinson, plaintiff and her husband. It
was practically a continuation of the Kinney contract. This contract
was not introduced in evidence, and cannot be found. Subsequently,
and after a part of the purchase price had been paid to Hankinson,
plaintiff and her husband assigned the contract to the defendant Her-
man, a brother of plaintiff’s husband. Prior to the time this assignment
was made, certain judgments had been taken against plaintiff and her
husband, in the following order:

One dated October 11, 1899, in favor of August Brummund for
$103.70; one dated December 3, 1899, in favor of August Bublits for
$46.70; one dated May 4, 1901, in favor of W. E. Purcell for $832.-
35; and one dated August 28, 1901, in favor of Otto Latzke for $543.-
70. The one to Brummund was thereafter paid. Execution was issued
on the Latzke judgment August 30, 1901 and returned wholly satisfied
November 26, 1901. The land was sold under the Purcell judgment,
but sold to Otto Latzke a subsequent judgment creditor. At the time
these judgments were taken and indeed at all times mentioned in the
complaint, the plaintiff and her husband were in the open, adverse, and
exclusive possession of the land, holding and using the same as their
own, and appropriating to their own use all the crops raised thereon.
In about the year 1902 Herman went to live at the home of the plaintiff
and her husband, and continued to make his home with them until the
year 1905, when he left. During most of the time that Herman was
residing with plaintiff, his son, a boy ten or twelve years of age, resided
there also. Sometime after Herman went to live at the home of plain-
tiff, plaintiff and her husband assigned to him the so-called Hankinson
contract. There is a dispute as to the exact date of this assignment.
During all this time Herman was himself the owner of a quarter sec-
tion of land near Hankinson. After the contract was made with Han-
kinson, certain of the proceeds of the crops raised on the land were ap-
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plied in payment of the purchase price, so that in December, 1905, there
were due on the contract $1,218. In the month of December, 1905,
plaintiff and Herman applied to one Louis Fligelman, agent of T. Brok-
ken, for a loan of $1,500 to be secured by mortgage on the land in ques-
tion and another quarter concededly owned by Herman. The proceeds
of this loan were to be used in paying the balance due on the Hankinson
contract. The loan was made; the amount due Hankinson paid; the
deed of the land was executed to Herman; $1,218 were paid Hankin-
son; a part of the loan was used by John in the payment of his debts,
and the balance of $112.15 were turned over to plaintiff, who used the
same as her own funds. Some confusion seems to arise in argument
whether the land was sold on the Latzke or the Purcell judgment, but
the fact remains that Latze became the owner of the land under a sher-
if’s deed, and the judgments of Purcell and Latzke were satisfied. * The
evidence shows that the judgments in favor of Latzke and Purcell had
been duly docketed, executions were issued, and the land sold thereunder
prior to the assignment of the Hankinson contract. A settlement was
thereafter made with Latzke, who deeded the land to Herman by a deed
dated March 6, 1906. An evident estrangement grew up between the
brothers, and Herman left John’s home. Herman then put a second
mortgage upon the land for $300, out of which he paid Latzke $100,
appropriating the balance to his own use. On December 18, 1905,
Herman mortgaged the land to defendant Jones for $125. This mort-
gage was paid out of the proceeds of the $300 loan above mentioned.
Plaintiff and her husband resided on a homestead adjoining the quarter
in question, and used it, together with their homestead, as one farm.
With the exception of one year, plaintiff has paid the taxes on the land.
For that one year Herman paid them. Herman never paid any interest
on either the $1,500 or the $300 mortgage. It was paid each year by the
plaintiff. The $300 mortgage was foreclosed and redeemed by the plain-
tiff at a cost of more than $500. January 7, 1907, while plaintiff and
her husband were in possession of the land, she claiming it as her own,
farming it in the usual way and appropriating to her own use the crops
grown thereon, Herman, without plaintiff’s knowledge or consent, mort-
gaged the land to defendant Jones to secure the payment of $2,361.84,
"made up largely of antecedent debts owing by Herman to Jones. Noth-
ing has been paid on that mortgage, neither principal nor interest. Jones
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never paid any of the taxes levied against the land, nor any interest on
prior mortgages. In the fall of 1907 negotiations were had between
plaintiff and Herman, through one Grawe, for a reconveyance of the
land to the plaintiff; Grawe through such conveyance to have paid to
him a debt of Herman’s of about $100. At the time of these negotia-
tions, plaintiff had no knowledge of the existence of the mortgage from
Herman to Jones, securing the payment of $2,361.84; and as soon as
she became aware of the same and that the deed to Grawe had been made
subject thereto, she refused to accept the deed. Grawe has never filed
this deed for record, never asserted any rights thereon, and testified on
the trial that he did not now and never had claimed anything himself
under the deed. The relations between plaintiff and her husband and
Latzke were unfriendly. Defendant alleges as one defense that he pur-
chased the plaintiff’s interest in the land outright, taking the same for
an amount claimed to be due him for wages. At the time the assign-
ment was made to him, he insists there was due him between $500 and
$1,000. There is no evidence, however, of any definite contract with
reference to wages, the amount or character of the same, or the relations
existing between the parties with reference thereto, except that a further
claim was made by defendant that they farmed the land in common,
while it is asserted upon the part of the plaintiff that Herman was
simply living with them, could come and go as he pleased; was in no
sense a hired man, and that the brothers were practically living in a
state of mutual accommodation, each helping the other upon farms

which they owned respectively. Defendant, as a second defense, in-
~ sists that the assignment to Herman was also made in fraud of creditors
and especially the creditor Latzke; among other things, calls attention
to the fact that on January 5, 1902, plaintiff’s husband filed a voluntary
petition in bankruptcy, was adjudged a bankrupt, and discharged as
such December 3, 1903. The judgment of Latzke was scheduled in that
- proceeding. Defendant claims that the assignment of the Hankinson
contract was in March, 1902, but was dated back so as to appear to have
been made before the Latzke judgment. The evidence as to dating back
is very unsatisfactory, and was brought out from Herman by direct
questions of his counsel. The fact is denied, and the testimony will
hardly warrant the court in finding, that such assignment was dated
back. Otto Latzke having bought the land, together with the homestead
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hkY,

cunder the Purcell judgment, action was brought against him by John
‘_‘-to quiet his, John’s title, as against the record of the sheriff’s deed, so

far as the homestead quarter was concerned ; that the judgment of Pur-
gcell was not a lien upon his homestead ; and such title was so quieted in
24 John,

-
IS W. 8. Lauder and Purcell, Divet, & Perkins, for appellant.
™ rtisan elementary principle of law that a conveyance will be deemed
&3 fraudulent as to creditors only when it in some way operates to hinder,
&g delay, or defraud such creditors.
€D Fraud consists of some unlawful conduct that operates prejudicially
S upon the rights of others. Bump, Fraud. Conv. p. 19; Bates v. Cal-
am=m Jender, 3 Dak. 259, 16 N. W. 506; First Nat. Bank v. North, 2 S. D.
§480, 51 N. W. 96; Kvello v. Taylor, 5 N. D. 76, 63 N. W. 889;
Dalrymple v. Security Improv. Co. 11 N. D. 65, 88 N. W. 1033;
Kettleschlager v. Ferrick, 12 S. D. 455, 76 Am. St. Rep. 623, 81 N.
W. 889; Commercial State Bank v. Kendall, 20 S. D. 314, 129 Am.
St. Rep. 936, 106 N. W. 53.

Plaintiff’s interest in the property was assigned to Herman, to be
held by him merely in trust, and not as his own. The assignment, there-
fore would not and could not in law be fraudulent. Bump, Fraud. Conv.
p- 453; Wait, Fraud. Conv. p. 404; Teal v. Scandinavian-American
Bank, 114 Minn. 435, 131 N. W. 486; Livingston v. Ives, 35 Minn.
55, 27 N. W. 74; Over v. Carolus, 171 Ill. 552, 49 N. E. 514; Halloran
v. Halloran, 137 Ill. 100, 27 N. E. 82; Dyer v. Homer, 22 Pick. 253;
Clemens v. Clemens, 28 Wis. 637, 9 Am. Rep. 520; Harvey v. Varney,
98 Mass. 118; Fairbanks v. Plackington, 9 Pick. 96; Drinkwater v.
Drinkwater, 4 Mass. 354; Oriental Bank v. Haskins, 3 Met. 332, 37
Am. Dec. 140; Crowninshield v. Kittridge, 7 Met. 520; Nichols v.
Patten, 18 Me. 231, 36 Am. Dec. 713; Andrews v. Marshall, 43 Me.
272 ; Moore v. Meek, 20 Ind. 484; Springer v. Drosch, 32 Ind. 486, 2
Am. Rep. 356; Hoeser v. Kraeka, 29 Tex. 450; Davis v. Ranson, 26
Ill. 105; Lawton v. Gordon, 34 Cal. 36, 91 Am. Dec. 670; Jones v.
Rahilly, 16 Minn. 320, Gil. 283 ; Gowan v. Gowan, 30 Mo. 472; Smith
v. 49 & 56 Quartz Min. Co. 14 Cal. 242 ; Brooks v. Martin, 2 Wall. 70,
17 L. ed. 732; Taylor v. Weld, 5 Mass. 109 ; Dale v. Harrison, 4 Bibb,
65; Clapp v. Tirrell, 20 Pick. 249; Gillespie v. Gillespie, 2 Bibb, 89;
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Sherk v. Endress, 3 Watts & S. 255; Thompson v. Moore, 36 Me. 47;
Burgett v. Burgett, 1 Ohio, 469, 13 Am. Dec. 634; Chapin v. Peace,
10 Conn. 69, 25 Am. Dec. 56 ; Randall v. Phillips, 3 Mason, 378, Fed.
Cas. No. 11,555 ; Byrd v. Curlin, 1 Humph. 466 ; Crawford v. Osmun,
70 Mich. 561, 38 N. W. 573; Irwin v. Longsworth, 20 Ohio, 581;
Ballard v. Jones, 6 Humph. 455; Still v. Buzzell, 60 Vt. 478, 12 Atl
209.

Open, notorious and adverse possession of real property is notice to
the world of every right or interest owned- or held by the person in
possession—legal or equitable—or whether such right is an interest
in the land itself, or a mere right of possession or to rents and profits.
Hedlin v. Lee, 2 N. D. 495, 131 N. W. 390; O’Toole v. Omlie, 8 N. D.
444, 79 N. W. 849; 48 Century Dig. p. 775, § 540.

Dan R. Jones and Wolfe & Schneller, for respondents.

The original transfer of title to the land involved, to Herman Krause,
was in fraud of the creditors of the plaintiff and her husband, John
Krause. They transferred the land to Herman Krause with the expecta-
tion and the hope that he could and would settle certain claims against
them for a less or reduced amount. This, in itself, was a fraud. Rev.
Codes 1905, § 6637, Comp. Laws 1913, § 7220.

Latze’s claim, the one they were trying to get settled at a reduced
amount, was in judgment, and that judgment was conclusive of the
amount of the debt and of its validity. Salemonson v. Thompson, 13
N. D. 182, 101 N. W. 320; Soly v. Aasen, 10 N. D. 108, 86 N. W.
108;. Greer v. Wright, 52 Am. Dec. 111 and note, 6 Gratt. 154;
Minnesota Thresher Mfg. Co. v. Schaack, 10 S. D. 511, 74 N.
W. 445; Ferguson v. Kumler, 11 Minn. 104, Gil. 62; Pabst Brew-
ing Co. v. Jensen, 68 Minn. 293, 71 N. W. 384; Burgess v. Simonson,
45 N. Y. 225; Goodnow v. Smith, 97 Mass. 69; Mosgrove v. Harris, 94
Cal. 162, 29 Pac. 490.

It is immaterial that a grantee in a voluntary deed knew nothing of
the fraud on the part of a grantor. Peek v. Peek, 77 Cal. 106, 1 L.R.A.
185, 11 Am. St. Rep. 244, 19 Pac. 227; Lee v. Figg, 37 Cal. 328, 99
Am. Dec. 271.

A conveyance with intent to defraud creditors is void though there
may have been full and valuable consideration paid therefor. Swinford
v. Rogers, 23 Cal. 233; Ridell v. Shirley, 5 Cal. 488; Salemonson v.
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Thompson, 13 N. D. 182, 101 N. W. 320; Salisbury v. Burr, 114 Cal.
451, 46 Pac. 270 ; Lockren v. Rustan, 9 N. D. 43, 81 N. W. 60.

A conveyance, though void as to creditors, vests the legal title in the
grantee, and a judgment against such grantee is a lien upon the land
so conveyed. Faber v. Wagner, 10 N. D. 287, 86 N. W. 963; Kerr’s
Code (Cal.) § 3439, note 2; First Nat. Bank v. Eastman, 144 Cal.
487, 103 Am. St. Rep. 95, 77 Pac. 1043, 1 Ann. Cas. 626; Jones v.
Jones, 20 S. D. 632, 108 N. W. 23; Sickman v. Lapsley, 15 Am. Dec.
599, note; Carll v. Emery, 1 L. R. A. 618, note; Bigby v. Warnock,
115 Ga. 385, 57 L.R.A. 754, 41 S. E. 622; Gilliland v. Fenn, 9 L.R.A.
415, note; Lawton v. Gordon, 34 Cal. 36, 91 Am. Dec. 670; Mec-
Minn v. Whelan, 27 Cal. 300; Robinson v. Blood, 64 Kan. 290, 67
Pac. 842; Durand v. Higgins, 67 Kan. 110, 72 Pac. 567; Poppe v.
Poppe, 114 Mich. 649, 68 Am. St. Rep. 503, 72 N. W. 612; Massi v.
Lavine, 139 Mich. 140, 102 N. W. 665; Ratliff v. Ratliff, 102 Va.
880, 47 S. E. 1007 ; Flannery v. Coleman, 112 Ga. 648, 37 S. E. 878.

In such a case the title passes absolutely to the grantee or vendee,
or to an innocent purchaser from such vendee. Robb v. Robb, — Tex.
Civ. App. —, 41 S. W. 92; Shields v. Ord, — Tex. Civ. App. —, 51
S. W. 298; 9 Decen. Dig. Fraud. Conv. p. 1661, § 172; Brady v.
Huber, 197 I1l. 291, 90 Am. St. Rep. 161, 64 N. E. 264; Edgell v.
Smith, 50 W. Va. 349, 40 S. E. 402.

Where performance was impossible at the time of the suit, and
plaintiff knew or was informed at that time of such impossibility, the
court, on denying the equitable relief, will not retain the case for the
purpose of awarding damages, but will leave him to his legal remedy.
36 Cyc. 747, and note 91; Knudtson v. Robinson, 18 N. D. 12, 118 N.
W. 1051.

A grantee accepting a conveyance of land by a deed describing
certain mortgages thereon, and expressly declaring that the conveyance
was made subject thereto, is estopped thereby to question the validity
of the mortgage. American Waterworks Co. v. Farmers Loan & T. Co.
20 C. C. A. 133, 36 U. S. App. 563, 73 Fed. 956 ; Freeman v. Auld,
44 N. Y. 50; De Wolf v. Johnson, 10 Wheat. 367, 6 L. ed. 343;
Calkins v. Copley, 29-Minn. 471, 13 N. W. 904 ; Jones, Mortg. §§ 744,
1491, and cases cited; 35 Century Dig. title, Mortgages, col. 1310, §
773 ; 14 Decen. Dig. title Mortgages, p. 272, § 278.
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A principal is responsible to third persons for the negligence of his
agent in the transaction of the business of the agency. Rev. Codes
1905, Sec. 5788, Comp. Laws 1913, § 6356; Anderson v. First Nat.
Bank, 4 N. D. 182, 59 N. W. 1029 ; Mechem Agency, §§ 314, 315, 484;
National Bank v. Merchants’ Nat. Bank, 91 U. S. 92, 23 L. ed. 208;
16 Decen. Dig. § 145 (2) p. 1093, notes a, e,—i, and r; 40 Century Dig.
Principal & Agent, 159, note e; Firestone v. Firestone, 49 Ala. 128.

Porrock, District Judge (after stating the facts as above). A vast
difference exists between a fact and an inference. That John and wife
may have deeded the land to Herman is a fact; the inference to be
drawn from the act must be determined by the surrounding circum-
stances, coupled with the act. This is a trite statement, but one to be
kept in mind in discussing the evidence in this case. The innumerable
facts disclosed by the record are at first somewhat confusing, but if read
accurately present very few conflicts. When discussing inferences, how-
ever, counsel became involved in hopeless contradictions. Two or three
questions settled at the outset will, we think, tend to clarify the atmos-
phere. They refer to the character of the transactions between plaintiff,
her husband, and Herman; the nature of the mortgage to Jones, and
plaintiff’s knowledge with reference to such transactions and mortgage.

(1) Did Herman take this land as security or payment for a debt?
To substantiate this view of the case it would be incumbent upon defend-
ant to show that there was a contract, either express or implied, entered
into between the parties, before such a condition could follow. The
testimony of Herman upon that point, if considering his claim that a
debt was owing by implication for services performed, falls far short
of what the plainest rules of evidence require of parties to support the
existence of a contract, denied as it is in this case. No evidence appears
as to the meeting of the minds of the parties upon the question of time
of service; amounts paid or to be paid; efforts at settlement; demand
for payment; in fact nothing beyond a guess or statement on Herman’s
part that there were owing him $500 to $1,000; while the evidence does
show much to contradict the idea of there having been established a re-
lationship of the parties, other than what frequently is found to exist
between relatives, situated as Herman was at the time, being unmarried,
and having the care of a boy upon his hands, and having land of his own
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to cultivate. The fact that he had land elsewhere, and that there seemed
to be a particularly friendly relation existing between the brothers at the
time, negatives in a large degree Herman’s claim that he had a contract
for service, either express or implied. Indeed we are of the opinion
that this contention is hardly the serious one made by the defendant.
It would be wholly inconsistent with the other theory upon which he
places so much reliance, and which is involved in the next proposition
to which we will give our attention. If there is any unsatisfied obliga-
tion existing between Herman and his brother, that can be adjusted be-
tween them at a proper time and place. It is clear from the entire record
in this case that the transfer of the property to Herman was not made in
payment.of or given as security for any such alleged obligation.

(2) Did the plaintiff and her husband assign the Hankinson contract
to Herman with intent to hinder, delay or defraud their creditors? It
perhaps will be conceded, as claimed by appellant, that “fraud consists
of unlawful conduect that operates prejudicially upon the rights of oth-
ers. To defraud is to withhold from another that which is justly due
him, or to deprive him of a right by deception or artifice. A fraud upon
the creditors consists in the intention to prevent them from recovering
their just debts, by an act which withdraws the property of the debtor
from their reach. There can be no actual fraud without a dishonest in-
tent; but fraud does not consist in mere intent, but in intention carried
out by hurtful acts. It consists of conduct that operates prejudicially
on the rights of others, and is so intended.” Bump, Fraud. Conv. p.
19. -

Doubtless the general rule will also be conceded that fraud is never
presumed, but must be affirmatively proved. On the contrary the pre-
sumption, if any, is in favor of innocence, and the burden falls on him
who asserts fraud, to establish it by proving every material element con-
stituting such fraud by a preponderance of the evidence. 20 Cye. 108.
The law presumes that all men are fair and honest, that their dealings
are in good faith, and without intention to disturb, cheat, hinder, delay,
or defraud others; where a transaction called in question is equally
capable of two constructions—one that is fair and honest and one that
is dishonest—then the law is that the fair and honest construction must
prevail and the transaction called in question must be presumed to be
fair and honest. Schroeder v. Walsh, 120 Ill. 411, 11 N. E. 70; Hill
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v. Reifsnider, 46 Md. 555; Tompkins v. Nichols, 53 Ala. 197. It is,
however, true that when persons are in a fiduciary relation with each
other, or are relatives, the law requires their acts to be scrutinized very
closely to see that no wrong has been done.

There seems to be a dispute in the evidence as to when plaintiff made
assignment of the Hankinson contract to Herman, whether before or
after the sheriff’s deed to Latzke, which was given January 16, 1903,
but there is no controversy that it was made after the sale on the judg-
ment, January 13, 1902, which ripened into that deed. The sheriff’s
deed purports to convey all title and interest of “John Krause and
Albertina Krause had on the 18th day of October, a. p. 1901, or at any
time thereafter, or now has, in said land.” While under the rule in the
case of Cummings v. Duncan, 22 N. D. 534, 134 N. W. 712, Ann. Cas.
1914B, 976, the lien of the judgment would not attach to the equitable
interest of plaintiff, yet, after the levy and sale, it would, and Latzke’s
rights at that time became fixed. Neither does it matter in this case
whether Herman took his paramount legal title under the deed from
Hankinson or the sheriff, his relation to the land as we conclude equi-
tably considered must be determined by his agreements with plaintiff
and her husband. Facing the question then, what evidence is there of
fraud? It would seem that there is a vast distinction between paying
and preventing the payment of what is owing another. It appears from
the evidence that plaintiff, her husband, and Herman went to the office
of one Gene Schuler, who acted as the scrivener, and while there, had
a conversation with reference to the matter of this transaction.

Plaintiff gives her version of the conversation as follows:

Q. Just state what was said and why you made this assignment,—
all about it?

A. T told Gene Schuler that T gave the contract to Herman Krause
to settle with Otto Latzke, and make a deal with him about the trouble
we had together so I could settle with him, and after he had settled for
us he shall give me that back, and Schuler drawed the paper and we
signed it, and then he asked him if he wanted to pay so we get an al-
right settlement between me and Krause and him, and if it is so that I
gave John that land back again, and he says “I will.”

Q. And what did Herman say to you?

A. He says, “I will.”
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Upon redirect examination Mrs. Krause testified:

I am Krause, John Krause my husband, and Herman was there,
and I tell after we have this fixed up so he would make settlement with
him, and he shall give that piece of land back to me, and he says he
will

Q. Who bought this land first?

A. T do.

Q. This is the contract, exhibit “C,” is it not? (Exhibit “C” is the
Kinney contract.) :

A. Yes, that is it.

Q. Your name appears first in this?

A. My name.

Q. Did you make the bargain for the land %

A. Yes, I make the bargain.

John Krause testified upon redirect examination:

I talked it over with him (Herman) in Schuler’s office.
Q. Who was the land to go back to#

A. To Mrs. Krause.

Q. That is your wife?

A. That is my wife.

While speaking in broken English, this statement is fully corrobo-
rated by the conceded testimony of the scrivener, Gene Schuler. All
this is, however, denied by Herman. Under this evidence and that of
plaintiff’s financial condition, respondent insists there is proof positive
that the parties were engaged in a scheme to defraud Latzke. Respond-
ent evidently infers fraud. Is he justified in so doing? We think not.
The most that can be claimed is that the parties were trying to com-
pound their debt,—a debt which they felt was too large,—but conceded-
ly fixed by reason of the judgment and sale of the property to Latzke.
So far as they knew, Latzke owned the property. They wanted to get
it back. By reason of their ignorance, they went about the matter in a
somewhat blundering fashion. However, they put no restrictions on
Herman as to the amount he should pay, and they showed their good
faith by putting into his hands the assignment which made possible the
accomplishment of their purpose. It was the attempt of unlettered per-

30 N. D—5.
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sons to pay a claim, which, though onerous, yet must be borne, if they
would free their land from a fixed encumbrance. Herman knew this.
His every dealing with the land thereafter, with Latzke, Jones, Grawe,
or anyone else, must, so far as he is concerned, be charged with such
knowledge. He was a trustee. Good morals, safety in business, faith
in human nature, all of which underlie and make possible honorable
dealings between man and man, conspire to demand the highest good
faith upon Herman’s part. He was not dealing with his own. The
property belonged to another. Without consent he was powerless to
convey or encumber it.

It is difficult to conceive how it would be possible to defraud Latzke,
when, by reason of his sheriff’s certificate, he had the very weapon in
his hands, for his own protection. There is no evidence that Herman
was requested to or did in any way misrepresent to Latzke the true
situation of affairs, and his dealings with him were in perfect harmony
with the thought of perfecting an honorable settlement and paying the
debt then owing. How could Latzke be inveigled into losing any of his
rights, assisted, as he was, by astute counsel ever ready to protect his
interests? It seems hard for us to imagine how a person with no more
ability than is possessed by Herman, as shown by his testimony in this
record, could lead astray or fraudulently impose upon the credulity of
a man who held a sheriff’s certificate to a piece of land, by which he
could demand every cent coming to him. We might stop at this point,
and conclude, as we must, that the assignment was not given for the
purpose of hindering or in any manner delaying the creditor Latzke or
anyone else in securing their just and legal obligations. If, however,
we add to those acts the methods by which the parties themselves appar-
ently construed their contract relations, we are bound to conclude that a
trust relation, and that only was imposed upon Herman in the making
of the Hankinson assignment and deed and taking the Latzke deed.
The continuous possession and use of the land by the plaintiff and her
husband ; the uninterrupted enjoyment of the same; the making of con-
tracts relative thereto by the plaintiff; the borrowing of money, and
especially from Fligelman ; the paying of a portion of the same to Han-
kinson ; the payment of a portion of John’s obligations; the receipt of
a part of the overplus by plaintiff and its nonretention by Herman; the
redemption from foreclosure sale of the $300 mortgage by plaintiff; the
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payment of a large amount of interest on mortgage loans; the payment
of taxes by plaintiff ; the utter absence of any acts upon Herman’s part’
indicating ownership,—all combine to show that the parties, in dealing
with each other and the land, proceeded upon the theory that plaintiff
was in fact the owner of the same. There being, therefore, no fraud
practised upon Latzke or anyone else, and there having existed only a
trust relation between plaintiff and Herman, it would now be contrary
to the plainest principles of equity to permit Herman to take advantage
of his fiduciary relation, and burden the land with an additional encum-
brance which would practically exhaust all interest which plaintiff has
in the land, unless the rights of innocent parties became fixed by reason
of the record title concededly being in Herman.

(3) Is the Jones mortgage a lien upon this land? The evidence is
uncontradicted that plaintiff has been in open, notorious, adverse, hos-
tile, and exclusive possession of the land in question since the same was
purchased from Mr. Kinney in 1899. No one else has ever been in
possession of it or any part thereof. Mr. Jones in his testimony con-
cedes that he did not go and examine the land, and stood purely and
simply upon his faith in Herman and the record title. It is elementary
that one dealing with property, either as a purchaser or mortgagee,
which property is in the possession of a third person, deals with it at
his peril. An open, notorious, and adverse possession of real property
is notice to the world of every right or interest owned or held by the
person in possession, whether such right be legal or equitable. O’Toole
v. Omlie, 8 N. D. 444, 79 N. W. 849; Hedlin v. Lee, 21 N. D. 495,
131 N. W. 390; 48 Century Dig. 765. In taking the mortgage Mr.
Jones was thereby charged with the notice of plaintiff’s possession and
every right she had to the land. Had he inquired of the plaintiff as to
the character of her possession, knowledge would have immediately come
to him that Herman did not own the land. He has, therefore, secured
a mortgage upon land not owned by Herman, the mortgagor, and as such
it would not constitute a lien upon the land.

(4) It is contended, however, that plaintiff is bound to pay Jones’s
mortgage by reason of the deed from Herman to Grawe. It is claimed
upon the part of the defendant Jones that the plaintiff constituted Grawe
as her agent to secure the title from Herman, and authorized him to
agree to pay the Jones mortgage, and therefore she cannot now be heard,
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in view of the evidence relative to that transaction, to be relieved from
"the contract alleged to have been entered into by her agent, Grawe. The
relation of the parties to this transaction should be constantly kept in
mind. Up to the point of time when this alleged contract was made,
the parties are in the situation, equitably, of the plaintiff being the
owner of the land with no mortgage to Jones thereon. An analysis of
the facts show that all parties, with the possible exception of Grawe,
had, or by reason of the possession of the plaintiff were presumed to
have, full knowledge of the trust relation existing between Herman and
plaintiff ; so that while there was as a matter of record a mortgage run-
ning to Jones, yet, as a matter of substance and of fact, the mortgage
did not exist as a lien or binding obligation of any sort upon the land
in question or upon the plaintiff. It further appears from the undis-
puted evidence that at the time that plaintiff talked with Grawe, either
through Forbes or by herself,; over the ’phone, that she had no knowl-
edge of the Jones mortgage, so that when Grawe, her agent, attempted
to take the title from Herman, there was not in equity any such mort-
gage, and there was no knowledge upon the part of the plaintiff of the
existence of the written paper and the record thereof in the form of a
mortgage. She was not under any obligation to go and examine the
record. She had a right to assume that Herman had been faithful to his
trust. Herman knew, or is chargeable with knowledge, of these facts.
Jones was not a party to the transaction in any form. There is some
dispute in the evidence as to what authority was given to Grawe. The
talk was over the ’phone, upon the one part by the plaintiff, who knew
not of the existence of the Jones mortgage, and upon the other part by
one who was simply intent upon collecting his own small obligation of
a little over $100. Mr. Forbes, who probably did some of the talking,
and was at least present when the talk took place, gives no evidence with
reference to what was said. His silence upon this question is corrobora-
tive of the plaintiff’s contention that she did not authorize the payment
of any mortgage to Jones. It is difficult for us to conclude that she gave
any authority whatever to Grawe to agree to pay a mortgage she did not
know was in existence, which she did not owe, and which, when dis-
covered, she at once insisted she could not and would not pay. She, it
is true, used the expression, “Back out,” in referring to her acceptance
of the deed, but it is clear from the reading of the entire record that
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what she meant to say, and what the import of her words and conduct
clearly implied, was that she had not authorized the acceptance of the
Jones mortgage, and would not affirm any unauthorized act of Grawe
agreeing to receive the land subject to that encumbrance. Herman is
in no position to claim any wrong done him, because he is charged with
the notice of his relation to the land. His attempted participation in a
fraud upon the plaintiff by seeking to burden the land with a debt of his
own in which she was not interested, or for which she was not respon-
sible in any manner whatsoever, could not bind her. This being true,
the plaintiff is not responsible by reason of the unauthorized acceptance
by Grawe of a deed from Herman. The testimony of Grawe is very
clear; that his situation is not altered by reason of receiving the deed
from Herman. The giving of a receipt is only prima facie evidence of
a payment. If, as a matter of fact, Herman did not pay his debt to
Grawe, and he could not by the transaction referred to, then he still
owes Grawe the amount of his debt, whatever that may be, and Grawe
is in the attitude of having received a piece of paper which does not
create any obligation upon him because of the fact that the party with
whom he contracted with reference to the obligation could not, in the
very nature of things, bind Grawe or his assigns to pay something which
did not in fact exist, that is to say, if there was any obligation whatever
running from Grawe to Herman or to Jones, it was to pay a lien which
was upon this land in suit; and we hold that there was no such lien, and
hence, if there was any obligation, it was to pay something that did not
exist, which in itself would create no liability whatsoever.

(5) It is urged that Herman cannot be compelled to give a deed to
something which he does not own and the legal title of which is not in
him. There should be no confusion with reference to this matter. We
hold that the deed from Herman to Grawe did not pass any title to him
whatsoever, and that, therefore, the legal title to the land still remains
in Herman, and he should be compelled to quitclaim all interest he may
have in the land to plaintiff, upon her adjusting the equities hereinafter
referred to. We hold that the trust relation was settled in Schuler’s of-
fice, and by the agreement of John, Herman, and plaintiff the legal title
was to be returned to plaintiff alone. We are of the opinion that the
deed to Grawe was only nominal in its character, and the passing of the
title from Herman to Grawe and Grawe to the plaintiff was simply as a
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matter of convenience, not as a fraud upon anyone, and plaintiff’s re-
‘using to accept the same would leave the matter in the same situation
as though Herman had offered to deed directly to plaintiff and she had
refused to accept it with the Jones mortgage feature therein. If Grawe
had been a party to this action, we would have entered a decree which
would adjust any apparent rights which Grawe might have had in said
land. That, however, can be undoubtedly corrected by securing a quit-
claim deed from Grawe, because under his testimony, as shown in this
record, he claims no interest whatsoever in the land, and upon his testi-
mony, together with the surrounding circumstances, it seems clear that
his relation to the controversy is fixed and determined as against any
possible personal interest in the land, or liability which might have been
incurred by reason of taking said deed in its present form.

(6) This being an equitable proceeding, before the defendant Her-
man can be required to execute a deed to the plaintiff, she must of course
do equity. This she has, at all times, in her pleadings and in the trial
of this action, expressed a perfect willingness to do; and the decree to be
entered in this case must be conditioned that Herman be reimbursed for
any and all moneys he has himself paid out on account of his trust, and
that he be relieved from further liability on the two mortgages,—the
$1,500 mortgage and the $300 mortgage,—except as to those portions
thereof retained by him. The land conceded to be Herman’s must be
released from the lien of the $1,500 mortgage. This was the mortgage
given to Brokken and which included some of Herman’s land as well as
the quarter section here in suit.

(1) It is therefore ordered that the decision of the lower court be,
and the same is, in all things reversed and the district court is required
to enter a judgment to that effect. Further, that court shall require the
parties to appear before him, make an account of all the moneys Her-
man has himself received and paid out on account of the transactions
involved in the trust relation, if any, as well as the mortgages above
referred to, and plaintiff must present proper releases to Herman’s land
from the $1,500 mortgage. When this is done Herman is required
immediately and within three days to give a quitclaim deed to plaintiff,
conveying all of his interest in the land in question. It being distinctly
understood that this accounting referred to has reference only to the
moneys involved in the trust relation, and does not refer to any alleged
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debts owing to Herman by reason of the working upon or in connection
with the premises here in suit or elsewhere; or growing out of any sup-
posed contract relations with reference to farming the land with John
or plaintiff ; it being held that plaintiff, or she and her husband together
(except as John’s interest was affected by the trust agreement), were the
owners of this land during all the times, and were entitled to all of the
proceeds of the crops grown thereon. It is further directed that if de-
fendant Herman fails to give the quitclaim deed as required herein
immediately upon the entering of the decree in the lower court, or with-
in three days thereafter, that this decree shall stand in the place of such
deed, and its record in the office of the register of deeds shall operate to
make a transfer from the said Herman to the plaintiff herein, as fully as
though he did in fact execute and deliver the deed thus required of him
to be made and delivered. _

It is further decreed that the so-called Jones mortgage of $2,361.84
is not a lien upon the premises in question, and that by this judgment
the said land is freed from all possible rights said Jones or anyone claim-
ing under him may have under said mortgage, and this judgment shall
operate as full satisfaction thereof. Plaintiff to have costs in both
courts. ’

Goss, J ., did not sit, nor did he take part in this decision, Honorable
Chas. A. Pollock, Judge District Court Third Judicial District, sitting
in his stead.

INTERNATIONAL HARVESTER COMPANY OF AMERICA
v. FRED L. ALGER.

(152 N. W. 121.)

Threshing engine — written order for purchase — delivery — trial de novo.
Defendant gave written order for a 20 H. P. International, Type C, tractor
engine. Delivery was made by plaintiff in March, 1910. Defendant used en-
gine until October, same year, when he claimed it was not the engine ordered,
because it would not show 20-horse power on drawbar. Upon trial de novo, this
court holds with plaintiff.

Opinion filed March 16, 1915.
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Appeal from the District Court of Mountrail County, Fusk, J.

Affirmed.

George R. Robbins and George A. Bangs, for appellant.

The meaning of a contract is not evident when, if looking at the sub-
ject-matter, it is so unreasonable as to appear unlikely that the parties
so intended. To enable one to read the contract in the light of the sub-
ject-matter and the effects and consequences, evidence of facts and cir-
cumstances, not mere conversations, leading up to and concurrent with
the making of the contract, is often necessary. Oral testimony was
admissible to show the intention of all parties. Kleuter v. Joseph
Schlitz Brewing Co. 143 Wis. 347, 32 L.R.A.(N.S.) 383, 128 N. W.
43; 2 Jones, Ev. § 460; 2 Parsons, Contr. 500; 4 Wigmore, Ev. §
2465; 17 Cye. 662, 668, 682, 685; 35 Cyc. 120; Barnett v. Hagan, 18
Idaho, 104, 108 Pac. 743; Miller v. Wiggins, 227 Pa. 564, 76 Atl.
711, 19 Ann. Cas. 942; San Miguel Consol. Gold Min. Co. v. Stubbs,
38 Colo. 359, 90 Pac. 842; Bache v. Coppes, Z. & M. Co. 35 Ind. App.
351, 111 Am. St. Rep. 171, 74 N. E. 41; Miller v. Tanners’ Supply
Co. 150 Mich 292, 114 N. W. 61; Viernow v. Carthage, 139 Mo. App.
276, 123 S. W. 67; Buster Brown Co. v. North-Mehornay Furniture
Co. 140 Mo. App. 707, 126 S. W. 988; Meyer v. Everett Pulp & Pa-
per Co. 113 C. C. A. 643, 193 Fed. 857; Willis v. Jarrett Constr. Co.
152 N. C. 100, 67 S. E. 265; Dean v. Gibson, 34 Tex. Civ. App. 508,
79 S. W. 363; O’Neill v. Ogden Aerie, F. O. E. 32 Utah, 162, 89 Pac.
464 ; Pine Beach Invest. Corp. v. Columbia Amusement Co. 106 Va.
810, 56 S. E. 822; Parks v. Elmore, 59 Wash. 584, 110 Pac. 381;
New England Dressed Meat & Wool Co. v. Standard Worsted Co. 165
Mass. 328, 52 Am. St. Rep. 516, 43 N. E. 112; Ross v. Frank, 13 Cal.
App. 88, 108 Pac. 1025; McKeefrey v. Dimmick, 166 Fed. 370; 9
Cyc. 578; 2 Elliott, Contr. § 1531; Fearnley v. Fearnley, 44 Colo.
417, 98 Pac. 821; MacKinnon Boiler & Mach. Co. v. Central Michigan
Land Co. 156 Mich. 11, 120 N. W. 26.

The order and contract are clearly ambiguous and are open to sev-
eral different meanings. They are too indefinite. Webster’s New Int.
Dict. p. 1525; 38 Cye. 670; Toedtemeier v. Clackamas County, 34 Or.
66, 54 Pac. 954.

The vendor must deliver the subject-matter of the sale. The thing
that both parties intended. His contract is not satisfied with less. He
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must comply with his full contract. Mechem, Sales, §§ 1154, 1210,
1333, 1334; Northwestern Cordage Co. v. Rice, 5 N. D. 432, 57 Am.
St. Rep. 563, 67 N. W. 298; Columbian Iron Works & D. D. Co. v.
Douglas, 84 Md. 44, 33 L.R.A. 103, 57 Am. St. Rep. 362, 34 Atl
1118; King v. Rochester, 67 N. H. 310, 39 Atl. 256; National Water
Purifying Co. v. New Orleans Waterworks Co. 48 La. Ann. 773, 19
So. 865; Webster-Gruber Marble Co. v. Dryden, 90 Iowa, 37, 48 Am.
St. Rep. 417, 57 N. W. 637; Huson Ice & Mach. Works v. Bland, 167
Ala. 391, 52 So. 445; Standard Oil Co. v. Weeks, 167 Ala. 403, 52
So. 443; Pruitt Commission Co. v. Dispatch Co. — Tex. Civ. App.
—, 129 S. W. 1150; Birdsall v. Coon, 157 Mo. App. 439, 139 S. W,
243; Mette & K. Distilling Co. v. Lowrey, 39 Mont. 124, 101 Paec.
966; Springfield Shingle Co. v. Edgecomb Mill Co. 52 Wash. 620,
35 L.R.A.(N.S.) 258, 101 Pac. 233; Morse v. Moore, 83 Me. 473,
13 L.R.A. 224, 23 Am. St. Rep. 783, 22 Atl. 362; Pope v. Allis, 115
U. S. 363, 29 L. ed. 393, 6 Sup. Ct. Rep. 69; Avil Pub. Co. v. Brad-
ford, 121 Mo. App. 577, 97 S. W. 238 ; Mine Supply Co. v. Columbia
Min. Co. 48 Or. 391, 86 Pac. 789.

If the defendant had voluntarily retained and accepted the substi-
tuted engine, his rights would be controlled by the contract as construed
by the courts of this state, and he could recoup or counterclaim damages
as allowed thereby. 35 Cyec. 431; 2 Mechem, Sales, 1392, 1393 ; North-
western Cordage Co. v. Rice, 5 N. D. 432, 57 Am. St. Rep. 563, 67
N. W. 298; Watson v. Bigelow Co. 77 Conn. 124, 58 Atl. 741; Morse
v. Moore, 83 Me. 473, 13 L.R.A. 224, 23 Am. St. Rep. 783, 22 Atl
362 ; Springfield Shingle Co. v. Edgecomb Mill Co. 52 Wash. 620, 35
L.R.A.(N.S.) 258, 101 Pac. 233 ; Mine Supply Co. v. Columbia Min.
Co. 48 Or. 3891, 86 Pac. 789; 35 Cyec. 430.

Scott Rex, for respondents.

The rule that parol evidence is inadmissible to alter or vary a written
contract has uniformly been held and followed by this court in this
class of cases. Plano Mfg. Co. v. Root, 3 N. D. 165, 54 N. W. 924;
Reeves v. Corrigan, 3 N. D. 415, 57 N. W. 80; Houghton Implement
Co. v. Doughty, 14 N. D. 331, 104 N. W. 516 ; Dowagiac Mfg. Co. v.
Mahon, 13 N. D. 516, 101 N. W. 903.

This case does not come within any exception to such rule. The
parties here deliberately put their contract into a writing which is com-
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plete in itself, and is in such language and plain terms as import a
complete legal obligation, without ambiguity or uncertainty. Putnam
v. Prouty, 24 N. D. 517, 140 N. W. 93; Diebold Safe & Lock Co. v.
Huston,. 55 Kan. 104, 28 L.R.A. 53, 39 Pac. 1035; Seitz v. Brewer’s
Refrigerating Mach. Co. 141 U. S. 510, 35 L. ed. 837, 12 Sup. Ct.
Rep. 46 ; Richardson v. Carlis, 26 S. D. 202, 128 N. W. 168, Ann. Cas.
1913B, 47; Kleeb v. Bard, 7 Wash. 41, 34 Pac. 138; Dowagiac Mfg.
Co. v. Mahon, 13 N. D. 516, 101 N. W. 903.

Where, in a contract of sale, the description of the chattel is followed
by express words of warranty, the warranty does not extend to the
descriptive recital. Ehrsam v. Brown, 76 Kan. 206, 15 L.R.A.(N.S.)
877, 91 Pac. 179 ; Lombard Water-Wheel Governor Co. v. Great North-
ern Paper Co. 101 Me. 114, 6 L.R.A.(N.S.) 180, 63 Atl. 555; Wheaton
Roller-Mill Co. v. John T. Noye Mfg. Co. 66 Minn. 156, 68 N. W.
854 ; Holt v. Sims, 94 Minn. 157, 102 N. W. 386 ; Fuchs & L. Mfg. Co.
v. R. J. Kittredge & Co. 242 Ill. 88, 89 N. E. 723 ; Buckstaff v. Russell,
25 C. C. A. 129, 49 U. S. App. 253, 79 Fed. 611; Lower v. Hickman,
80 Ark. 503, 97 S. W. 681; Reeves & Co. v. Byers, 155 Ind. 535, 58
N. E. 713; 35 Cyc. 381.

Stipulations in contracts such as above quoted for notice to the seller
of defects are quite uniformly held to be valid and enforceable. J. I.
Case Threshing Mach. Co. v. Vennum, 4 Dak. 92, 23 N. W. 563;
Plano Mfg. Co. v. Root, 3 N. D. 165, 54 N. W. 924; Fahey v. Esterley
Mach. Co. 3 N. D. 220, 44 Am. St. Rep. 554, 55 N. W. 580 ; Minnesota
Thresher Mfg. Co. v. Lincoln, 4 N. D. 410, 61 N. W. 145; J. I. Case
Threshing Mach. Co. v. Ebbighausen, 11 N. D. 466, 92 N. W. 826;
Hanson v. Lindstrom, 15 N. D. 584, 108 N. W. 798; Aultman & T.
Co. v. Gunderson, 6 S. D. 226, 55 Am. St. Rep. 837, 60 N. W. 859;
Larson v. Minneapolis Threshing Mach. Co. 92 Minn. 62, 99 N. W.
623 ; Heagney v. J. I. Case Threshing Mach. Co. 4 Neb. (Unof.) 745,
96 N. W. 175; Nichols & S. Co. v. Dallier, 23 N. D. 532, 137 N. W.
570 ; Kingman v. Watson, 97 Wis. 596, 73 N. W. 438; Fox v. Wilkin-
son, 133 Wis. 337, 14 L.R.A.(N.S.) 1107, 113 N. W. 669; Murphy
v. Russell, 8 Idaho, 133, 67 Pac. 421; Palmer v. Banfield, 86 Wis.
441, 56 N. W. 1090; Nichols v. Knowles, 31 Minn. 489, 18 N. W.
413; Minnesota Thresher Mfg. Co. v. Lincoln, 4 N. D. 410, 61 N. W,
145,



INTERNATIONAL HARVESTER CO. v. ALGER 75

One cannot, except in the case of a breach of warranty, retain and
use the property as his own and still recoup damages. The respondent
has complied with the contract in every particular, and it is not neces-
sary to speculate on what the rights of the parties might have been if
it had not done so. American Theatre Co. v. Siegel, C. & Co. 4 L.R.A.
(N.S.) 1167, and case note, 221 Ill. 145, 77 N. E. 588; Fox v.
Wilkinson, 133 Wis. 337, 14 L.R.A.(N.S.) 1107, 113 N. W. 669;
Springfield Shingle Co. v. Edgecomb Mill Co. 35 L.R.A.(N.S.) 2358,
note VII-b, pp. 280 et seq; Brown v. Foster, 108 N. Y. 387, 15 N. E.
608 ; Zipp Mfg. Co. v. Pastorino, 120 Wis. 176, 97 N. W. 904; Cream
City Glass Co. v. Friedlander, 84 Wis. 53, 21 L.R.A. 135, 36 Am. St.
Rep. 895, 54 N. W. 28; Walter A. Wood Mowing & Reaping Mach.
Co. v. Calvert, 89 Wis. 640, 62 N. W. 532; Springfield Engine Stop
Co. v. Sharp, 184 Mass. 266, 68 N. E. 224; DeKalb Implement Works
v. White, 59 Ill. App. 171; Noel v. Kauffman Buggy Co. 32 Ky. L.
Rep. 576, 106 S. W. 237; Chambers v. Lancaster, 160 N. Y. 342, 54
N. E. 707; Fred W. Wolf Co. v. Monarch Refrigerating Co. 252 Ili.
491, 50 L.R.A.(N.S.) 808, 96 N. E. 1063 ; Wilmerding v. Strouse, 112
N. Y. Supp. 1091.

Appellant’s right to claim damages herein is necessarily governed
by the terms of the contract. His affirmative claims for damages fall
with his defense. Avery Planter Co. v. Peck, 86 Minn. 40, 89 N.
1. 1123; Rowell v. Oleson, 32 Minn. 288, 20 N. W. 227.

BurkE, J. This is a trial de novo. In January 20, 1910, defendant
gave to plaintiff a written order for a 20-horse power International,
Type C, tractor gasolene engine; on March 29, 1910, an engine was
delivered for which he executed and delivered to the plaintiff two notes,
a chattel and real estate mortgage securing the same, for the sum of
$1,550, the first note falling due October 1, 1910. Defendant retained
said engine and used it until October, 1910, when he notified the
plaintiff that he would not accept the same. The written order for
the engine mentioned above contained the following provision: “The
undersigned hereby acknowledges having received a true copy of this
order, agreement, and warranty, as indorsed on the back hereof.” The
warranty reads as follows: “The International Harvester Company
of America (incorporated) warrants the within described engine to do
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good work, to be well made, of good material, and durable if used
with proper care. If upon one day’s trial, with proper care, the engine
fails to work well, the purchaser shall immediately give written notice
to the International Harvester Company of America, at Chicago, Illi-
nois, and to the agent from whom it was purchased, stating wherein
the engine fails; shall allow a reasonable time for a competent man to
be sent to put it in good order, and render necessary and friendly
assistance to operate it. If the engine cannot then be made to work
well, the purchaser shall immediately return it to said agent and the
price paid shall be refunded, which shall constitute a settlement in
full of the transaction. Use of the engine after three days, or failure
to give written notice to said company and its agent, or failure to return
the engine as above specified, shall operate as an acceptance of it and
a fulfilment of its warranty. No agent has power to change the con-
tract or warranty in any respect, and the within order can be canceled
only in writing from said company’s Chicago office. This express
warranty excludes all implied warranties, and said company shall
in no event be liable for breach of warranty in an amount exceeding
the purchase price of the engine. If, within ninety days’ time, any
part proves defective, a new part will be furnished on receipt of part
showing defect.”

Plaintiff had judgment in the court below for a foreclosure of the
mortgage and defendant appeals. Although divided into many sub-
divisions by the assignments of error, we believe the contention of ap-
pellant may be narrowed to one, to wit, that the engine actually
delivered was not the identical article ordered from the company. In
support of this contention, plaintiff offered in evidence the testimony
of conversations had by Alger with the sales agent, to the effect that
the engine which plaintiff had for sale would develop 20-horse power
as a tractor upon the drawbar. Among other things defendant testi-
fies that the agent told him that the engine would draw a larger load
than the Hart-Parr 45-22 engine, and that it would do the work of
sixteen horses, etc. This testimony is not offered, as we understand
it, to show a breach of the written warranty above set forth, but merely
to support the contention that the company did not deliver the engine
described in his written order. He also offered in evidence statements
of the same nature made in March, 1910, by one Smith, who came
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out to start the engine and who told him that the engine would do the
work of sixteen good work horses,—not ordinary farm horses,—sixteen
good big horses. This evidence also was offered to show that the engine
delivered was not the one ordered. Likewise, the testimony of defend-
ant that one McManus, the local agent at Minot, made representations
to defendant which induced him to believe the engine to be the one
ordered, and to retain the same in his possession until fall. Finally,
defendant testified that after plowing some 175 acres with the tractor,
and keeping the same until October, he learned from the collector whom
the company sent to his place, that the engine was only a 10-horse power
by actual drawbar test, and he thereupon repudiated the entire trans-
action.

In other words, if we understand appellant, his contention is that a
smaller weaker engine was substituted for the one ordered by him, and
the cases cited in appellant’s brief are cases where substitution existed.
It was expressly conceded through the whole argument that the en-
gine in question was a good engine for its size, was well made, and
gave perfect satisfaction in every respect excepting that it would not
deliver 20-horse power at the drawbar, although it did deliver more
than 20-horse power at the fly wheel by the brake test, and in all
respects fulfilled its written warranty. After careful consideration of
the evidence, which, of course, cannot be set forth in detail in the con-
fines of this opinion, we have reached the conclusion that the evidence
will not bear out appellant’s contention. In the first place the order
calls for a trade article, a 20-horse power engine. And while the de-
fendant himself testifies that it was understood by the sale agent that
he desired to purchase an engine that would deliver 20-horse power at
the drawbar, we do not believe such testimony impeaches the written
order signed by the defendant which names only 20-horse power Inter-
national, Type C, tractor gasolene engine. If defendant did not under-
stand the trade meaning of this description, he could easily have ascer-
tained the same from the dealer or from the company direct. The trade
talk of the sale agent should not be relied upon to vary the terms of this
written order. ‘

Again, the fact that defendant kept and operated the engine nearly
six months was a circumstance casting great doubt upon the sincerity
of the defendant’s present claim. The evidence shows that defendant
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is & man of mature years, of more than ordinary intelligence, being a
member of the bar of this state. We do not believe that he failed to
understand the meaning of the order which he signed, nor the size and
power of the engine when it was delivered to him. Nor do we believe
he understood said order to mean that the company would deliver him
an engine that would deliver 20-horse power at the drawbar. It also
appears that this was the largest gas tractor engine at that time manu-
factured by the plaintiff. It is our judgment, sitting as we do as a
trial court in this action, that the engine which appellant ordered was
delivered to him; that it complied in all respects with the warranty on
which it was sold, and that he should pay therefor. This being the
case, the judgment of the trial court is affirmed without a more detailed
analysis of the legal points advanced.

JOHN W. STIMSON v. BELLE FLOWER STIMSON.
(152 N. W. 132.)

Appeal — remedy — constitution — legislature — causes which may be re-
viewed — power to prescribe.
1. The right of appeal pertains to the remedy, and in the absence of consti-
tutional inhibition, it is within the power of the legislature to prescribe the
cases in which parties are entitled to a review by an appellate court.

Interlocutory orders — appeals from — statute — causes authorized by
statute. '
2. Appeals from interlocutory orders are entirely the creation of statute, and
will lie only in the cases authorized by the statute.

Striking amended complaint from files — order for — involves the merits
— appealable.
3. An order striking an amended complaint from the files is an order which
involves the merits of an action or some part thereof, and hence is appealable
under subdivision 4 of § 7841, Compiled Laws.

Res judicata — issues — questions within.
4. All questions which were actually and directly at issue on an appeal are-
res judicata, and will not be considered on a subsequent appeal in the samec
action.

Appeal — dismissal =— prosecution — want of — judgment — aflirmance.
5. When an appeal is dismissed for want of prosecution, and the order of
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dismissal did not provide that it was made without prejudice, such dismissal
was in effect an affirmance of the judgment.

Appeal — questions involved — decided on appeal from appealable order —
Judgment — appeal from — dismissal.
6. When it is shown that all the questions involved in the appeal from the
judgment were decided on appeal from an appealable order made before judg-
ment, the appeal from the judgment will be dismissed.

Opinion filed March 16, 1915.

From a judgment of the District Court of Dunn County, Crawford,
J. Plaintiff appeals.

Dismissed.

F. E. McCurdy, Bismarck, and Casey & Burgeson, Dickinson, North
Dakota, for plaintiff and appellant.

C. H. Starke, Dickinson, North Dakota, for defendant and respond-
ent.

CurisTiansoN, J. Respondent moves to dismiss the appeal on the
grounds that the only question presented in this appeal has been deter-
mined on a former appeal in this case, and that the judgment from
which the present appeal is taken was entered in accordance with the
remittitur from this court on the former appeal. The material facts
appearing from the record in this case are as follows: The present ac-
tion was commenced by the service of summons and complaint in April,
1913. The defendant appeared and demurred to the complaint on Sep-
tember 25, 1913, The demurrer was brought on for argument, and
the trial court sustained the demurrer, but granted plaintiff leave to
serve an amended complaint. Such amended complaint was served
October 22, 1913. The defendant thereupon moved that the amended
complaint be stricken from the files for the reason that it changed the
claim set forth in the original complaint, and set forth an entirely dif-
ferent cause of action. This motion was submitted to the court, and
on December 12, 1913, the court entered its order granting defendant’s
motion, and ordered the amended complaint to be stricken from the files.
On February 9th, 1914, the plaintiff perfected an appeal from the or-
der striking the amended complaint from the files. On September 10,
1914, pursuant to notice, the appeal from such order was dismissed by
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this court for failure to prosecute the same. On September 16, 1914,
the district court, in accordance with the remittitur from this court and
the provisions of the order striking the amended complaint from the
files, entered its order for judgment for a dismissal of the action, and
judgment was thereafter entered pursuant to the order for judgment.
On December 3d, 1914, the plaintiff perfected an appeal from the judg-
ment. The only error asserted on this appeal is that the court erred in
granting defendant’s motion to strike the amended complaint from the
files. This is the same ground that was urged as error on the appeal
from the order striking the amended complaint from the files. It is not
seriously contended that this appeal can be sustained, if the order strik-
ing the amended complaint from the files was an appealable order. Ap-
pellant’s counsel contends that this order was not appealable, and could
only be reviewed on an appeal from the judgment.

Section 109 of the Constitution provides: “Writs of error and ap-
peals may be allowed from the decisions of the district courts to the
supreme court under such regulations as may be prescribed by law.”
And while the law usually considers it a right of a suitor to have his
rights examined in some appellate tribunal, still this right pertains to
the remedy given, and in the absence of constitutional inhibition, it is
within the power of the legislature to prescribe the cases in which the
parties are entitled to a review by the appellate court. 2 Cyec. 507; 2
Enc. Pl & Pr. 19. And it is a general principle of law that in the ab-
sence of a statute permitting it, an appeal will not lie from an inter-
locutory order or judgment, but there must be a final order, judgment,
or decree rendered in the cause to permit a review. Appeals from in-
terlocutory orders are entirely the creation of statute and will only lie
in the cases authorized by the statute. 2 Cyc. 586, 591; 2 Enc. Pl. &
Pr. 61.

The legislature of this state, in conformity with the constitutional
provision, has adopted certain statutes regarding appeals. And in so
doing has provided for a review upon appeal of certain interlocutory
orders. The statute in question is § 7841, Compiled Laws, 1913. If
this order is appealable, it must be classified with those orders enumer-
ated in subdivision 4 of this section, which grants an appeal from an
order “when it involves the merits of an action or some part thereof.”

As stated by this court in the case of Bolton v. Donavan, 9 N. D.
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575, 84 N. W. 357, our statute relative to appeals from orders is al-
most identical in terms with the statutes of Wisconsin, Minnesota, and
South Dakota, as they existed at the time of that decision. And in
Stecker v. Railson, 19 N. D. 677, 678, 125 N. W. 560, this court stated
that our statute relative to appeals was borrowed from Wisconsin, and
this is doubtless correct. The parent statute, of which § 7841 was a
part, was first incorporated in the laws of this jurisdiction by the legis-
lature of Dakota territory in 1887, where it is found as § 23 of chapter
20 of the Laws of Dakota. It was again re-enacted without change, by
the legislature of this state in 1891. See § 24, chapter 120, Laws of
North Dakota for 1891. This section was at the time of its original
enactment adopted literally from Wisconsin, being § 3069 of the Wis-
consin Revised Statutes of 1878. The Wisconsin statute apparently
remained unchanged up to 1895, but by the amendment adopted by the
Wisconsin legislature that year, the provision corresponding to subdi-
vision 4 of § 7841, N. D. Compiled Laws of 1913, was eliminated, so
the decisions in Wisconsin subsequent to 1895 are inapplicable so far
as a construction of the provisions of this section are concerned. But
prior to its re-enactment by the legislature of this state in 1891, and
prior to its original enactment by the territorial legislature in 1887, the
particular provision under consideration had been construed a number
of times by the supreme court of Wisconsin. Thus, in Matteson v.
Curtiss, 14 Wis. 437, that court held that an order allowing a defend-
ant to file a supplemental answer was appealable; and in Clark v. Lang-
worthy, 12 Wis. 442, an order denying a motion to make a complaint
more specific was held appealable; and in Akerly v. Vilas, 21 Wis. 378,
an order refusing leave to withdraw a reply and interpose a demurrer
in place thereof was held appealable; and in Spensely v. Janesville
Mfg. Co. 62 Wis. 549, 22 N. W. 574, an order denying a motion to
make the complaint more definite and certain was held appealable; in
Nischke v. Wirth, 66 Wis. 319, 28 N. W. 342, an order requiring an
answer to be made more definite and certain was held appealable; and
in Adamson v. Raymer, 94 Wis. 243, 68 N. W. 1000, an order striking
out material portions of an answer was held appealable; and in Ke-
waunee County v. Decker, 34 Wis. 378, an order refusing to strike an
amended complaint from the files was held appealable. The supreme

court of Towa, in construing a similar provision in the laws of that
30 N. D.—86.
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state, has held the following orders to be appealable: An order deny-
ing a motion to strike out a portion of the complaint (Seiffert & W.
Lumber Co. v. Hartwell, 94 Iowa, 577, 58 Am. St. Rep. 413, 63 N. W.
333); an order overruling a motion to strike out an amendment to a
petition in intervention (Bicklin v. Kendall, 72 Iowa, 490, 34 N. W.
283) ; an order striking out material and relevant portions of an answer
(Mast v. Wells, 110 Iowa, 128, 81 N. W. 230). And in the case of
Barnes v. Century Sav. Bank, 149 Towa, 367, 128 N. W. 541, 545, the
Towa court held that an order granting a motion to strike a part of a
reply was appealable, and in that case the court, speaking through Chief
Justice Deemer, said: “In the light of past decisions, there can be no
doubt that ruling on the motion to strike is an appealable one.” The
supreme court of Michigan in the case of McMann v. Westcott, 47
Mich. 177, 10 N. W. 190, held that an order striking an amended bill
was appealable, and the Supreme Court of the United States in the case
of Fuller v. Claflin, 93 U. S. 14, 23 L. ed. 785, held that an order
striking out an answer was appealable. See also Schaetzel v. Huron,
6 S. D. 134, 60 N. W. 741, and Whitlaw v. Illinois L. Ins. Co. 86 Kan.
826, 122 Pac. 1039. The supreme court of Minnesota, in construing a
similar statutory provision in that state, held in Wolf v. Banning, 3
Minn. 202, Gil. 133, an order striking out an answer with leave to an-
swer again; and in Kingsley v. Gilman, 12 Minn. 515, Gil. 425, an
order striking out portions of an answer; in Harlan v. St. Paul, M. &
M. R. Co. 31 Minn. 427, 18 N. W. 147, an order striking out an an-
swer; and in Vermilye v. Vermilye, 31 Minn. 499, 18 N. W. 832, 21
N. W. 736, an order striking out a portion of an answer,—to
be appealable orders. And in Floody v. Chicago, St. P. M. &
0. R. Co. 104 Minn. 132, 116 N. W. 111, that court, speaking
through Chief Justice Stark, said: “An order striking out a pleading
or a material part thereof is appealable; but one refusing to strike out
is not.” In the case of Lovering v. Webb Pub. Co. 108 Minn. 201, 120
N. W. 688, 121 N. W. 911, the Minnesota supreme court passed on the
identical question involved in this case, and held that an order striking
out the complaint was appealable as involving the merits of the action
or some part thereof. This court has also had an opportunity to con-
strue this provision, although the question presented on this appeal has
never been decided. Under this provision this court in the case of
Bolton v. Donavan, 9 N. D. 575, 84 N. W. 357, held that an order
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bringing in an additional party defendant involved the merits and was
appealable; and in Robertson Lumber Co. v. Jones, 13 N. D. 112, 99
N. W. 1082, that an order granting a change of venue was appealable.
In Johnson v. Great Northern R. Co. 12 N. D. 420, 97 N. W. 546, this
court decided an appeal from an order overruling a motion to make a
complaint more specific, on its merits, and declined to decide whether
or not such order was appealable. In Northern P. R. Co. v. Barlow,
20 N. D. 197, 126 N. W. 233, Ann. Cas. 1912C, 763, this court held
that an order setting aside a stipulation “involved the merits of the ac-
tion or some part thereof,” and hence was appealable. (See also Plano
Mfg. Co. v. Kaufert, 86 Minn. 13, 89 N. W. 1124.) And in the recent
case of State ex rel. Noggle v. Crawford, 24 N. D. 8, 138 N. W. 2, an
order permitting certain parties to intervene in a garnishment action
was held to be appealable. Therefore, in view of the construction
placed upon this provision by the various courts as indicated above, we
are compelled to hold that an order striking a complaint from the files
is appealable. As already stated, the only error assigned on this appeal
is that the court erred in striking the amended complaint from the files.
It is conceded that this is the same and only error assigned on the appeal
from the order. This is therefore in effect a second appeal to this court
to review the same error. It is well settled that when an appeal is
taken, all questions presented, or which were actually and directly at
issue on that appeal, are res judicata, and will not be considered on a .
subsequent appeal in that action. Bem v. Shoemaker, 10 S. D. 453,
74 N. W. 239; Schleuder v. Corey, 30 Minn. 501, 16 N. W. 401;
Scottish American Mortg. Co. v. Reeve, 7 N. D. 552, 75 N. W. 910;
3 Cyc. 395; 2 Enc. P1. & Pr. 355; 2 R. C. L. § 187.

The fact that the former appeal was dismissed for nonprosecution
without a hearing on the merits does not change the rule. No applica-
tion was made to this court by the appellant to have the dismissal of this
appeal made without prejudice, but appellant defaulted at the hearing
of the motion to dismiss, and permitted an absolute dismissal to be made
for failure to prosecute the appeal. The dismissal of the former ap-
peal, being absolute, was therefore equivalent to an affirmance on the
merits of the order appealed from. Garibaldi v. Garr, 97 Cal. 253, 32
Pac. 170; Shannon v. Dodge, 18 Colo. 164, 32 Pac. 61 ; Dunterman v.
Storey, 40 Neb. 447, 58 N. W. 949 ; Collins v. Gladiator Consol. Gold
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Min. & Mill. Co. 19 S. D. 358, 103 N. W. 385; 3 Cyec. 200; R. C. L.
§ 188, p. 226. See also Thornhill v. Olson, 26 N. D. 27, 142 N. W.
913.

The appeal taken by the plaintiff from the order striking the com-
plaint from the files was therefore in effect decided against plaintiff’s
contentions on its merits, and the court’s decision on.the questions
raised on that appeal is res judicata, and cannot be considered by this
court on this appeal. When an appeal is taken from an appealable
order made before judgment, the questions presented on that appeal are
res judicata, and cannot be again presented on an appeal from the judg-
ment. Coats v. Harris, 9 Idaho, 470, 75 Pac. 246 ; Schleuder v. Corey,
30 Minn. 501, 16 N. W. 401; Maxwell v. Schwartz, 55 Minn. 414, 57
N. W. 141; Padgett v. Smith, 206 Mo. 303, 103 S. W. 943. See also
2 R. C. L. § 160, p. 187; Krantz v. Rio Grande Western R. Co. 13
Utah, 1, 32 L.R.A. 828, 43 Pac. 623 ; Patten Paper Co. v. Green Bay
& M. Canal Co. 93 Wis. 283, 66 N. W. 601, 67 N. W. 432; Heinlen v.
Beans, 73 Cal. 240, 14 Pac. 855; Stewart v. Salamon, 97 U. S. 361,
24 L. ed. 1045. This being so, there is no question presented for deter-
mination by this appeal, and it must be dismissed.

It is so ordered.

FIRST STATE BANK OF ECKMAN, a Corporation, v. PETER
KELLY.

(152 N. W. 125.)

Negotiable promissory note — legal existence — delivery — parties = in-
tention.
1. As a general rule, a negotiable promissory note, like any other written
instrument, has no legal or operative existence as such until it has been de-
livered in accordance with the purpose and intention of the parties.

Note.—Where an agreement contemporaneous with the execution of a promissory
note constitutes a condition which is to happen before the note is delivered or goes
into effect, a failure to perform the agreement is a good defense to the note. This
is shown by a review of the authorities in division VII. of a note in 43 L.R.A. 449,
on contemporaneous agreements and their breach as defense to a promissory note;
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Promissory note — executed by one person — delivery upon condition to
be signed by another — payee cannot enforce. .
2. A promissory note delivered by a person who has executed the same upon
the express condition that such note shall not be deemed the note of the party
8o executing it, or as delivered, unless it is also executed by another person as
a comaker, cannot be enforced by the payee against the person so executing it,
unless also executed by the other person so named in the condition as a co-
maker.

Evidence — notes — delivery — conditions — parol evidence — rule — writ-
ten instruments.

3. In such case evidence tending to prove the condition upon which such notes
were executed and delivered to the payee, and that such condition had never
been complied with, is competent, and does not come within the rule that parol
evidence is inadmissible to contradict or vary the terms of a written instru-
ment.

Original payee — action by — negotiable instruments — consideration —
subject of inquiry — parol evidence.

4. In an action by the original payee of a negotiable instrument, or by one

having notice, the question of the consideration may be inquired into, and

parol evidence is admissible to show the real consideration for the instrument.

Accommodation note — action on — by party accommodated — parol evi-
dence.

5. One who signs a promissory note for the accommodation of another may

show that fact by parol in an action against him by the party accommodated.

Execution of promissory note — agreement to release maker = prior con-
temporaneous — inadmissible.

6. Parol evidence is inadmissible to show that prior to, or contemporaneous
with, the execution of, a note, the payee agreed to release the maker upon the
happening of a certain contingency, and take a note of another person in lieu
thereof.

Improper evidence — objection to — cross-examination — not a waliver.
7. Objection to improper evidence is not waived by cross-examination of the
witness on the same subject.

Promissory note — action on — parol evidence — tending to vary terms of
= instructions — request for — estoppel.
8. Where, in an action on a promissory note, parol evidence tending to vary

and the cases reviewed in a note in 18 L.R.A.(N.S.) 288, show that it is generally
held that as between the immediate parties and those taking with notice it can
be shown by parol that a note was not to operate as a valid obligation until the
happening of a certain event.
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and contradict its terms is improperly admitted, over objection, the mere fact
that plaintifi’s counsel requests an instruction in order to limit as far as pos-
sible the prejudicial effect of such evidence does not, where such instruction is
refused by the trial court, estop the latter from asserting on appeal that the
admission of such evidence was error.

Accommodation maker - defense — pleading.
9. The party for whose accommodation a promissory note was executed is not
entitled to recover from the accommodation party thereon, but such defense in
order to avail must be specially pleaded.

Judgment notwithstanding the verdict — merits — law.
10. The laws of this state authorize a judgment notwithstanding the verdict
only in cases where it is clear upon the whole record that the moving party is,

as a matter of law, entitled to judgment on the merits.

Judgment notwithstanding the verdict — when properly made or granted —
defects — remedied — further or new trial.

11. It is not sufficient to warrant such judgment that the evidence was such
that the trial court ought to have granted either a motion for a directed ver-
dict, or a new trial on the ground of insufficiency of the evidence to sustain the
verdict, but it must, also, appear that there is no reasonable probability that
the defects in or objections to the proof necessary to support the verdict may
be remedied upon another trial.

Evidence — pleading — variance — amendment — not cured by.

12. Such judgment is not warranted on the ground merely that the evidence
was variant from and inadmissible under the allegations of the defendant’s
answer, but it must further appear that no amendment of the answer can prop-
erly be made making such testimony competent.

Opinion filed March 16, 1915.

Appeal from the District Court of Bottineau County, Burr, J.

Judgment for defendant, and plaintiff appeals.

Reversed and remanded.

Bangs & Robbins for appellant.

Oral evidence of a collateral agreement is inadmissible. 17 Cye.
589, 644; 1 Enc. Ev. 453; 1 Dan. Neg. Inst. § 80; Joyce, Defenses
to Com. Paper, 320; 3 Randolph, Com. Paper, § 1901; 4 Am. & Eng.
Enc. Law, 2d ed. 146—484; American Gas & Ventilating Mach. Co.
43 L.R.A. 453, note.

The execution of a contract in writing, whether the law requires it
or not, supersedes all oral negotiations or stipulations concerning the
matter which preceded or accompanied the execution of the instru-
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ment. Thompson v. McKee, 5 Dak. 172, 37 N. W. 367; National
German American Bank v. Lang, 2 N. D. 66, 49 N. W. 414; First
Nat. Bank v. Prior, 10 N. D. 146, 86 N. W. 362; Sargent v. Cooley,
12 N. D. 1, 94 N. W. 579; Johnson v. Kindred State Bank, 12 N. D.
336, 96 N. W. 588; Merchants’ State Bank v. Ruettell, 12 N. D. 519,
97 N. W. 853; Alsterberg v. Bennett, 14 N. D. 596, 106 N. W. 49;
Rieck v. Daigle, 17 N. D. 365, 117 N. W. 346; Earle v. Enos, 130
Fed. 467 ; Payne v. Mutual L. Ins. Co. 72 C. C. A. 493, 141 Fed. 339;
Harrison v. Morrison, 39 Minn. 319, 40 N. W. 66; Kulenkamp v.
Groff, 71 Mich. 675, 1 L.R.A. 594, 15 Am. St. Rep. 283, 40 N. W.
57; Central Sav. Bank v. O’Connor, 132 Mich. 578, 102 Am. St. Rep.
433, 94 N. W. 11; Lipsett v. Hassard, 158 Mich. 509, 122 N. W.
1091; Dendy v. Gamble, 59 Ga. 434; Byrd v. Marietta Fertilizer Co.
127 Ga. 30, 56 S. E. 86; Crooker v. Hamilton, 3 Ga. App. 190, 59 S.
E. 722 ; Commonwealth Trust Co. v. Coveney, 200 Mass. 379, 86 N.
E. 895; Fambro v. Keith, 57 Tex. Civ. App. 302, 122 S. W. 40; Gerli
v. National Mill Supply Co. 78 N. J. L. 1, 73 Atl. 252; Dickson v.
Harris, 60 Towa, 727, 13 N. W. 335; Chapman v. Chapman, 132 Iowa,
5, 109 N. W. 300; City Deposit Bank v. Green, 130 Iowa, 384, 106
N. W. 942; Homewood People’s Bank v. Heckert, 207 Pa. 231, 56
Atl. 431; Bass v. Sanborn, 119 Mo. App. 103, 95 S. W. 955; James-
town Business College Asso. v. Allen, 172 N. Y. 291, 92 Am. St. Rep.
740, 64 N. E. 952 ; Western Carolina Bank v. Moore, 138 N. C. 529,
51 S. E. 79; Cline v. Farmers’ Oil Mill, 83 S. C. 204, 65 S. E. 272;
Farmers’ Bank v. Wickiffe, 131 Ky. 787, 116 S. W. 249.

The cashier was loaning the bank’s money upon the responsibility
of Kelly. He did not have the implied power to so loan the money,
and at the same time make an agreement that Kelly was not to be held,
and thereby wipe out the security of the bank in the original transac-
tion. 1 Morse, Banks & Bkg. 4th ed. § 167; 1 Bolles, Bkg. p. 361;
2 Thomp. Corp. 2d ed. §§ 1532, 1533; Thompson v. McKee, 5 Dak.
172, 37 N. W. 367; Mead v. Pettigrew, 11 S. D. 529, 78 N. W. 945;
State Bank v. Forsyth, 41 Mont. 249, 28 L.R.A.(N.S.) 501, 108 Pac.
914; First Nat. Bank v. Lawther-Kaufman Oil & Coal Co. 66 W. Va.
505, 28 L.R.A.(N.S.) 511, 66 S. E. 713; First Nat. Bank v. Foote,
12 Utah, 157, 42 Pac. 205; Gallery v. National Exch. Bank, 41 Mich.
169, 32 Am. Rep. 149, 2 N. W. 193; Bank of United States v. Dunn,
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6 Pet. 51, 8 L. ed. 316; United States v. City Bank, 21 How. 356,
364, 16 L. ed. 130, 133; Bank of Metropolis v. Jones, 8 Pet. 1216, 8
L. ed. 850, 851; Martin v. Webb, 110 U. S. 7, 14, 28 L. ed. 49, 52, 3
Sup. Ct. Rep. 428 ; Moores v. Citizens’ Nat. Bank, 111 U. S. 156, 169,
28 L. ed. 385, 390, 4 Sup. Ct. Rep. 345; Potts v. Wallace, 146 U. S.
689, 706, 36 L. ed. 1135, 1141, 13 Sup. Ct. Rep. 196.

Kelly was chargeable with notice that the cashier possessed no such
authority ; he knew the money was being loaned to him, that the money
was the bank’s money, and that the cashier could not release him from
liability in the same transaction. State Bank v. Forsyth, 41 Mont.
249, 28 L.R.A.(N.S.) 501, 108 Pac. 914; Rev. Codes 1905, §§ 6331,
6494, Comp. Laws 1913, §§ 6914, 7076 ; Rouse v. Wooten, 140 N. C.
557, 111 Am. St. Rep. 875, 53 S. E. 430, 6 Ann. Cas. 280; Cellers v.
Meachem (Sellers v. Lyons) 49 Or. 186, 10 L.R.A.(N.S.) 133, 89
Pac. 426, 13 Ann. Cas. 997 ; Lumbermen’s Nat. Bank v. Campbell, 61
Or. 123, 121 Pac. 430; Hunter v. Harris, 63 Or. 505, 127 Pac. 786;
Northern State Bank v. Bellamy, 19 N. D. 509, 31 L.R.A.(N.S.) 149,
125 N. W. 888 ; Murphy v. Panter, 62 Or. 522, 125 Pac. 292 ; Vander-
ford v. Farmers’ & M. Nat. Bank, 105 Md. 164, 10 L.R.A.(N.S.) 129,
66 Atl. 47; Richards v. Market Exch. Bank Co. 81 Ohio St. 348, 26
L.R.A.(N.S.) 99, 90 N. E. 1000; White v. Savage, 48 Or. 604, 87
Pac. 1040; Packard v. Windholtz, 88 App. Div. 365, 84 N. Y. Supp.
666 ; Smith v. State Bank, 54 Misc. 550, 104 N. Y. Supp. 750; Rowe
v. Bowman, 183 Mass. 488, 67 N. E. 636; Lowell v. Bickford, 201
Mass. 543, 88 N. E. 1.

The admission of evidence of such agreement was prejudicial error.
White v. Savage, 48 Or. 604, 87 Pac. 1040; Lowell v. Bickford, 201
Mass. 543, 88 N. E. 1; Lumbermen’s Nat. Bank v. Campbell, 61 Or.
123, 121 Pac. 427. '

The evidence was insufficient to justify the verdict. No fact was
pleaded showing fraudulent conduct of the bank, nor was there any
showing by proof of fraud. State ex rel. Dorgan v. Fisk, 15 N. D.
224, 107 N. W. 191.

The delivery of a note upon the promise of the party to whom it is
delivered that he will have another sign it is not a conditional delivery.
Mitchell v. Altus State Bank, 32 Okla. 628, 122 Pac. 666; Whitaker
v. Richards, 134 Pa. 191, 7 L.R.A. 749, 19 Am. St. Rep. 684, 19 Atl.
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501; Sellers v. Territory, 32 Okla. 147, 121 Pac. 228; Trustees of
Schools v. Sheit, 119 Ill. 579; Risse v. Hopkins Planing Mill Co. 55
Kan. 518, 40 Pac. 904; Simpson v. Bovard, 74 Pa. 351; Whitaker v.
Richards, 134 Pa. 191, 7 L.R.A. 749, 19 Am. St. Rep. 684, 19 Atl.
501.

The presumption is that where an instrument has passed out of the
hands of the maker, an intentional delivery is made. The contrary
must be clearly proved. Rev. Codes 1905, § 6318, Comp. Laws 1913,
§ 6901; Ewell v. Turney, 39 Wash. 615, 81 Pac. 1047; Hayne, New
Trials & App. p. 623; Driscoll v. Market Street Cable R. Co. 97 Cal.
553, 33 Am. St. Rep. 203, 32 Pac. 591, 11 Am. Neg. Cas. 186; Fuller
v. Northern P. Elevator Co. 2 N. D. 220, 50 N. W. 359; McMillen v.
Aitchison, 3 N. D. 183, 54 N. W. 1030; McArthur v. Dryden, 6 N. D.
438, 71 N. W. 123; Fulton v. Cretian, 17 N. D. 335, 117 N. W. 344;
Idaho Mercantile Co. v. Kalanquin, 8 Idaho, 101, 66 Pac. 933 ; Wilson
v. Vogeler, 10 Idaho, 599, 79 Pac. 508; Golstone v. Rustemeyer, 21
Idaho, 703, 123 Pac. 635; Ilo v. Ramey, 18 Idaho, 642, 112 Pac. 126;
Heink v. Lewis, 89 Neb. 705, 131 N. W. 1051 ; International & G. N. L.
R. Co. v. Brice, — Tex. Civ. App. —, 111 S. W. 1094; Wiley v.
Atchison, T. & S. F. R. Co. 103 Tex. 336, 127 S. W. 166; Drum v.
Capps, 240 TI11. 524, 88 N. E. 1020 ; Southwestern Development Co. v.
Boyd, 7 Ind. Terr. 773, 104 S. W. 1174; Branson v. Caruthers, 49
Cal. 374; Field v. Shorb, 99 Cal. 661, 34 Pac. 504; Re Wilson, 117
Cal. 262, 49 Pac. 172, 711; Re Coburn, 11 Cal. App. 604, 105 Pac.
924 ; Houston v. Davis, 162 Ala. 722, 49 So. 869; Geier v. Howells,
47 Colo. 345, 27 L.R.A.(N.S.) 786, 107 Pac. 255.

Where the failure of the principal to sign the instrument in no way
affects the rights or liability of the surety, the instrument is valid, and
the surety is bound, unless the surety signs upon the express condition
that the principal shall also sign before delivery to the obligee. 32
Cyec. 41; 1 Brandt, Suretyship, § 169, note 33; March v. Phillips, —
Tex. Civ. App. —, 144 S. W. 1160; Mitchell v. Hydraulic Bldg. Stone
Co. — Tex. Civ. App. —, 129 S. W. 148; Wright v. Jones, 55 Tex.
Civ. App. 616, 120 S. W. 1139; Star Grocer Co. v. Bradford, 70 W.
Va. 496, 39 LR.A.(N.S.) 184, 74 S. E. 509.

Both Kelly and Chase were principals. The mere fact that one was
called a surety does not make him such. Kelly was paying his own
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debt. Garrison v. Nelson, 4 Tex. App. Civ. Cas. (Willson) 534, 19
S. W. 248; Pape v. Randall, 18 Ind. App. 53, 47 N. E. 530; Gund v.
Ballard, 73 Neb. 547, 103 N. W. 309; Wimberly v. Windham, 104
Ala. 409, 53 Am. St. Rep. 70, 16 So. 23.

Greenleaf, Bradford, & Nash, for respondent.

There must be a consideration or there is no contract. The accommo-
dated party cannot recover from the accommodation maker of a promis-
sory note. Weeks v. Bussell, 8 Wash. 440, 36 Pac. 265; Corlies v.
Howe, 11 Gray, 125, 71 Am. Dec. 693, and cases cited.

It may be shown in such cases that the party against whom a recovery
is sought was merely a surety. Windhorst v. Bergendahl, 21 S. D. 218,
130 Am. St. Rep. 715, 111 N. W. 544.

The note was only conditionally delivered, and was not to take ef-
fect until and unless sgined by another party, one Chase. The note
was entirely without consideration to Kelly. He was a mere surety.
McCormick Harvesting Mach. Co. v. Faulkner, 7 S. D. 363, 58 Am.
St. Rep. 839, 64 N. W. 163.

A new trial will be granted where the verdict is plainly and clearly
against the evidence; where the verdict shocks the sense of justice, or
indicates that the jurors were influenced by passion, prejudice, or other
" improper motives. 29 Cyc. 821-830. ,

But one or more of these conditions must be clearly manifest. Ful-
ler v. Northern P. Elevator Co. 2 N..D. 220, 50 N. W. 359.

Curistianson, J. This is an appeal from the judgment and an or
der of the district court of Bottineau county denying plaintiff’s alterna-
tive motion for judgment notwithstanding the verdict or for a new trial.
The action was brought to recover upon a promissory note in the sum
of $730.30, which it is alleged was executed and delivered to the plain-
tiff by the defendant for value. The complaint is in the usual form,
and the answer alleges that the plaintiff induced the defendant, by
means of fraud and misrepresentation and without consideration, to
affix his signature to an instrument presented by the plaintiff to the
defendant for the purpose of having the defendant become surety for
one W. N. Chase, and that the defendant signed the said note with the
understanding and agreement with the plaintiff that the plaintiff would
have the said Chase sign the said note, and that on the signing of the
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said note by Chase the said Chase was to receive the said money from
the plaintiff. The following facts are undisputed: On March 4, 1909,
one William N. Chase executed and delivered to the defendant, Peter
Kelly, his certain promissory note for $670, payable November 1, 1909,
and at the same time, to secure payment thereof, executed and delivered
a chattel mortgage upon 6 head of horses, 1 set of harness, 10 tons of
hay, and a half interest in certain crops for that season on 480 acres of
land in Bottineau county. On the same day the defendant, Kelly, sold
the note and chattel mortgage to the Citizens State Bank of Russell,
at the same time guarantying payment thereof. Subsequently the Citi-
zens State Bank of Russell sold and indorsed the note to the First State
Bank of Russell. At the time this note became due on November 1,
1909, Chase apparently was in such financial difficulties that he was
unable to pay the note, at least he did not pay it. The First State
Bank of Russell thereupon notified Kelly that the note was unpaid, and
demanded payment. About December 1, 1909, Chase went to the plain-
tiff bank to arrange for a loan to pay up the note, and afterwards on
the same day Chase went to see Kelly about the matter, and took Kelly
with him to the plaintiff bank, and Kelly, while there, signed the note
involved in this action. The plaintiff some time thereafter sent a draft
to the Russell bank in payment of the note signed by Chase and indorsed
by Kelly. This note was canceled by the First State Bank of Russell
as having paid on December 1%, 1909, and was shortly thereafter re-
turned to Kelly by mail, together with a release of the chattel mort-
gage. At the time Kelly signed the note involved in this action, he had
on deposit with the plaintiff bank about $800. This money remained
on such deposit some months before and after the execution of the note
involved herein. There is, however, a square conflict in the testimony
as to what took place at the time Kelly signed the note involved in this
action.

Respondent’s counsel contends that the answer raised three different
issues: (1) That the contract was without consideration; (2) that it
was vitiated by the fraud of the plaintiff; (3) that the instrument was
conditionally delivered, and that the condition was never performed.
As we interpret the answer, however, in reality it only raised
one issue; namely, that the note was never delivered by the de-
fendant to the plaintiff, but that the defendant, Kelly, merely signed
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the note, and delivered it to the cashier of the plaintiff bank, to take
effect only upon the execution thereof by Chase; and the first two
alleged defenses are merely incidental facts, which may be considered
in connection with the question of whether or not it was agreed between
the plaintiff and defendant at the time the note was signed that it was
not to become effective until it was signed by Chase.

While it is a general principle of law, applicable also to promissory
notes, that parol evidence is inadmissible to vary or contradict the
terms of a written contract as between the parties thereto, in the ab-
sence of fraud or mistake, still such evidence is always admissible be-
tween the immediate parties, and subsequent holders with notice, to
show that the contract never became effective. A. promissory note does
not become effective until delivered. A delivery is essential to its very
existence and validity as a contract. Dan. Neg. Inst. 6th ed. §§ 68a,
81b, and 630. “As a general rule a negotiable promissory note, like
any other written instrument, has no legal inception or valid existence
as such until it has been delivered in accordance with the purpose and in-
tention of the parties.” McCormick Harvesting Mach. Co. v. Faulkner,
7 S. D. 363, 366, 58 Am. St. Rep. 839, 64 N. W. 163; Compiled Laws
1913, §§ 5891, 6901 ; Sargent v. Cooley, 12 N. D. 1, 94 N. W. 576.

It may, therefore, be established by parol that the instrument was
delivered conditionally, to take effect only upon the happening of a cer-
tain event, and that the condition upon which it was to become opera-
tive never occurred. In discussing this matter, the Supreme Court of
the United States in the case of Ware v. Allen, 128 U. S. 590, 32 L.
ed. 563, 9 Sup. Ct. Rep. 174, said: “We are of opinion that this evi-
dence shows that the contract upon which this suit is brought never
went into effect; that the condition upon which it was to become opera-
tive never occurred, and that it is not a question of contradicting or
varying a written instrument by parol testimony, but that it is one of
that class of cases, well recognized in the law, by which an instrument,
whether delivered to a third person as an escrow or to the obligee in it,
is made to depend, as to its going into operation, upon events to occur
or be ascertained thereafter.

“The present case is almost identical in its circumstances with that of
Pym v. Campbell, in the court of Queen’s bench, 6 El. & Bl. 370, 373.
The defendants in that case had signed an agreement for the purchase:
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of an interest in an invention, which the evidence showed was executed
with the understanding that it should not be a bargain until a certain
engineer, who was to be consulted, should approve of the invention.
There was a verdict for the defendants, which was sustained, and the
" following language was used by Earle, J., on discharging the rule to
show cause: ‘I think that this rule ought to be discharged. The point
made is that this is a written agreement, absolute on the face of it, and
that evidence was admitted to show that it was conditional; and if that
had been so, it would have been wrong. But I am of opinion that the
evidence showed that in fact there was never any agreement at all.
. . . If it be proved that in fact the paper was signed with the ex-
press intention that it should not be an agreement, the other party can-
not fix it as an agreement upon those signing. The distinction in
point of law is that evidence to vary the terms of an agreement in writ-
ing is not admissible, but evidence to show that there is not an agree-
ment at all is admissible.” ”’

The defendant in this case was doubtless entitled to offer evidence
for the purpose of showing that the note involved in this action was to
becoine effective only after it had been signed by Chase. This issue was
raised by the answer, and under the laws of this state would constitute
a defense to plaintiff’s cause of action. Comp. Laws 1913, § 6901.
See also Burke v. Dulaney, 153 U. S. 228, 38 L. ed. 698, 14 Sup. Ct.
Rep. 816; Dan. Neg. Inst. 6th ed. §§ 68a, 81b, and 630; 8 Cyc. 260;
2 Enc. Ev. 450.

It is also generally permissive, as respondent contends, in an action
between the immediate parties or subseqeunt holders with notice, to
establish the real consideration by parol; and such evidence is also
admissible, in such action to rebut the presumption of a consideration,
and to impeach a mere recital of consideration. The rule is stated in
Daniel on Negotiable Instruments, 6th ed. § 81a, as follows: “In an
action by the original payee of a negotiable instrument, or by one having
notice, the question of consideration may be inquired into. And so
parol evidence may be received, as against such original party or one
having notice, to show a want of consideration, or failure of considera-
tion, or that the consideration was illegal.” See also 8 Cyec. 252, and
2 Enc. Ev. 491, and authorities cited.

And under this rule it is, also, true as respondent contends, that, in
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an action by the payee, or one having notice, the maker of a note may
~ show by parol that he executed the note for the accommodation of the
payee, and received no other consideration therefor. National Citizens’
Bank v. Bowen, 109 Minn. 473, 124 N. W. 241; Conrad v. Clarke,
106 Minn. 430, 119 N. W, 214, 482; Shalleck v. Munzer, 121 Minn.
65, 140 N. W, 111; Preas v. Vollintine, 53 Wash. 137, 101 Pac. 706;
Nelson v. Millen, 205 Mass. 515, 91 N. E. 995; Dan. Neg. Inst. 6th
ed. § 81a; see also 8 Cyc. 252, note 39, and authoritics cited.

During the trial, however, defendant was permitted to introduce
testimony to the effect that the cashier of the plaintiff bank agreed with
the defendant, that the defendant would not be required to pay the
note, but that if the defendant would sign the note for a short time
until Chase could go through and receive a discharge in bankruptey,
that then after Chase had been so discharged in bankruptey, the bank
would then take a note signed by Mr. Chase alone, and release the
defendant from liability. This testimony was all admitted over plain-
tiff’s subjection that it was incompetent and tended to contradict and
vary the terms of a written instrument. We think this testimony was
improperly received. Such oral agreement is clearly at variance with
the terms of the written contract itself.

Respondent’s counsel claims that this testimony was competent and
admissible under the allegations of the answer to establish the fact that
defendant was induced to sign the note by means of fraud and mis-
representation on the part of the plaintiff. We are unable to agree with
respondent’s counsel in this contention. It is not contended that de-
fendant was laboring under disability, or any misunderstanding as to
the character of the instrument he was signing. The defendant was
in : ssession of all his faculties,—and so far as the record shows could
read and write. Defendant knew that he was signing a note, and this
note in plain and unequivocal terms obligated him to pay a certain
amount of money at a certain time. To permit the defendant to show
by parol testimony that at the time he signed the note it was orally
agreed that he was not to be bound by the conditions thereof, but was
to be relieved and released from the payment thereof at some future
date when the payee should take the note of another person in place
thereof, is so obviously contradictory to and variant from the terms of
the note itself that its incompetency is self-evident. Parol testimony,
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as we have held, is admissible to show that for some reason the written
contract never became effective or has no valid legal existence. A con-
sideration and delivery are essential to a valid contract. Therefore it
may be shown by parol that the contract never became effective,
or has mno legal existence. Hence, in a proper case, it may be
shown by parol that the note never was delivered; that the maker
received no consideration therefor; or that the contract was viti-
ated by fraud or mistake. The testimony under consideration in
this case, however, does not come within any of the recognized rules for
the omission of parol testimony. Its purpose and effect was to estab-
lish a contract different in terms from that of the written contract. We
are satisfied that this testimony should have been excluded, and that
its admission was prejudicial error. First Nat. Bank v. Prior, 10 N.
D. 146, 86 N. W. 362; Sargent v. Cooley, 12 N. D. 1, 94 N. W. 576;
Rieck v. Daigle, 17 N. D. 365, 117 N. W. 346; 17 Cyc. 589, 644; 2
Enc. Ev. 453; Dan. Neg. Inst. § 80; 4 Am. & Eng. Enc. Law, 2d ed.
146 ; See also § 5889, Comp. Laws 1913. As was said by the supreme
court of Michigan in the case of Central Sav. Bank v. O’Connor, 132
Mich. 578, 102 Am. St. Rep. 433, 94 N. W. 11, in considering this
question: “It is doubtless true, as contended by the appellant’s counsel,
that it may be shown that a promissory note, unconditional in terms,
was conditionally delivered; that is to say, that it was placed in the
hands of the payee, but with the distinct understanding that it was not
to be operative, or to become a binding obligation, until the happening
of some event. . . . On the other hand, the rule is firmly established
that where a promissory note for a certain amount, payable at a certain
time, is delivered into the hands of the payee, to take effect presently
as the obligation of the defendant, parol evidence to introduce condi-
tions or modifications of the terms is not admissible. The case of Hyde
v. Tenwinkel, 26 Mich. 93, illustrates this rule. It was there held that
an attempt to show a verbal contemporaneous agreement to reduce a
note from an absolute and specific promise to a defeasible engagement
was inadmissible. . . . We think it clear that the present case falls
within that line of cases which precludes parol evidence offered to
vary the terms of a written instrument.”

This testimony was not admissible as evidence of fraud on the part
of the plaintiff. The supreme court of Michigan in the case of Kulen-
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kamp v. Groff, 71 Mich. 678, 1 L.R.A. 594, 595, 15 Am. St. Rep.
283, 40 N. W. 57, used certain language which is directly applicable
to the case at hand. Itsaid: ‘“As far as the claim of fraud is concerned,
it is not tenable. The signature of Groff was not procured by false pre-
tenses, by the statement of any fact as existing which did not exist, but
upon false promises which have not been performed. It is no more
nor less than the nonperformance of an oral agreement made at the
time the note was signed, and which oral agreement was totally at vari-
ance with the terms of the written contract as set forth in the note.
This cannot be considered such a fraud as would nullify the note.. If
proof of this unperformed agreement not to hold Groff upon this note,
in plain contradiction to its terms, can be admitted to destroy his lia-
bility upon it, then any unperformed oral agreement made at the time
a written contract or note is executed may be admitted under the claim
of fraud, to defeat the terms and purpose of the written agreement. The
maker of a note, as well as the surety or indorser, may say: ‘It is
true, I signed the note, but it was agreed I was not to pay it, and the
collection of it is a fraud upon me.” Written instruments, under the
admission and use of such proof to defeat them, would be of little value,
and altogether uncertain, and of no more strength than oral agree-
ments.”

It is insisted, however, by respondent that plaintiff is estopped to
assert errors in the admission of this testimony for the reason that
appellant’s counsel cross-examined on the same matter. We do not
_ believe that respondent’s position is well taken. It is true that there
are cases holding that objections to testimony are waived when the
objecting party on cross-examination subsequently goes into the same
matter, but we do not believe that these holdings are sound in principle,
and they are clearly contrary to the weight of authority. “It would
indeed be a strange doctrine, and a rule utterly destructive of the
right and all the benefits of cross-examination, to hold a litigant to
have waived his objection to improper testimony because, by further
inquiry, he sought on cross-examination to break the force or demon-
strate the untruthfulness of the evidence given in chief, in the event,
as would most usually occur, that the witness should on his cross-
examination repeat or restate some or all of his evidence given on his
direct examination.” Cathey v. Missouri K. & T. R. Co. 104 Tex.
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39, 42, 33 LR.A.(N.S.) 103, 109, 133 S. W. 417, 419. We are
satisfied that the plaintiff did not waive the erroneous admission of
evidence over its objection by cross-examining the witness on the
same subject; but that it had the right to attempt to destroy its harm-
ful effects by cross-examination, if possible. Kurtz v. Payne Invest.
Co. 156 Towa, 376, 135 N. W. 1075; Hydraulic Press Brick Co. v.
Green, 177 Mo. App. 308, 164 S. W. 250; MeclIlvaine v. First Nat.
Bank, 33 S. D. 389, 146 N. W. 574; Finkelstein v. Keene Electric
R. Co. 75 N. H. 303, 73 Atl. 705; Story v. Green, 164 Cal. 768, 130
Pac. 870, Ann. Cas. 1914B, 961. See also 38 Cyc. 1399.

Respondent’s next contention is that plaintiff waived the error in
the admission of this testimony by requesting the court to give the
following instruction: “If the defendant delivered the mnote to the
plaintiff with the understanding and agreement that he was not to be
liable thereon, but that Chase, after he had gone through bankruptcy,
was to pay the note and relieve the defendant of any liability thereon
to the plaintiff, then such delivery was a complete delivery, and the
defendant was liable to plaintiff on said note.”

The court refused to give the instructions requested, hence we are
not called upon to decide whether, in the event such instructions
had been given, plaintiff would be estopped to assert the error in the
admission of such testimony. There are cases holding that where an
instruction assuming the competency of the evidence complained of
is given at the request of the objecting party, that the objection to
the admission of such incompetent evidence is waived. Shannon v.
Potts, 117 I1l. App. 80. On the other hand, there are cases holding
that such objection is not waived by asking for and receiving such in-
structions. Arnold v. Maryville, 110 Mo. App. 254, 85 S. W. 107. We
are unable, however, to find any instance where it has been held that
such objection was deemed waived, or the error cured by a mere re-
quest for an instruction. It is obvious that if the instruction requested
in this case had been given, an entirely different condition would have
existed. The plaintiff would then have obtained the benefit of what-
ever deduction the jury might have made in plaintiff’s favor, from
such evidence. It is unnecessary for us, in this case, to decide whether
the objection would have been waived or the error cured in the event
that the requested instruction had been given. That is not the condi-

30 N. D.—T.
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tion here. The incompetent evidence was admitted over objection, and
defendant’s request for an instruction was denied. We are entirely
satisfied that the error in its admission was neither waived nor cured
by plaintiff’s request for such instruction.

It is also contended by the respondent that the note involved in this
action was signed by Kelly at the request and for the accommodation of
the plaintiff bank. It is contended that Chase was farming certain
lands belonging to the plaintiff; that plaintiff held a second mortgage
upon the horses covered by the mortgage given by Chase to Kelly and
assigned to the Russell bank, and that plaintiff desired to have the
mortgage held by the Russell bank released in order that plaintiff’s
mortgage might become a first lien.

It is doubtless true, as a general rule, that the party for whose ac-
commodation a note is executed is not entitled to recover from the ac-
commodation party thereon. Dan. Neg. Inst. 6th ed. § 175; 7 Cye.
725; 3 R. C. L. § 336. This principle, however, can have no applica-
tion in this case. It is not necessary for us to decide whether or not
the facts indicated would have constituted the defendant an accom-
modation maker; or whether the defendant under the undisputed facts
in the case could claim to be an accommodation maker. A sufficient
answer to respondent’s contention is that there is absolutely no tangible
evidence in the record of any such condition; nor is this defense alleged
in the answer. And it is obvious that this defense, in order to be
available, must in the first place be pleaded; and next established by
competent evidence at the trial.

Plaintiff asks for judgment notwithstanding the verdict; but this
should not be granted unless it clearly appears from the whole evidence
that the defense sought to be established could not, in point of substance,
constitute a legal defense. In other words, before the plaintiff is en-
titled to such judgment, it must appear clearly, upon the whole record,
that the plaintiff is entitled to a judgment on the merits as a matter
of law. Cruikshank v. St. Paul F. & M. Ins. Co. 75 Minn. 266, 77
N. W. 958; Marquardt v. Hubner, 77 Minn. 442, 80 N. W. 617.

The mere fact that the evidence was such that the trial court ought
to have granted plaintiff’s motion for a directed verdict, or ordered a
new trial on the ground of the insufficiency of the evidence to sustain
the verdict, would not warrant this court in ordering such judgment,
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SLARY,

*~gbut it must also clearly appear that there is no reasonable probability
that the defects in or objections to the proof necessary to support the
verdict may be remedied upon another trial. Meehan v. Great North-
rn R. Co. 13 N. D. 432, 442, 101 N. W. 183; Kerr v. Anderson, 16
oN. D. 36, 111 N. W. 614 ; Marquardt v. Hubner, 77 Minn. 442, 80 N.
xW 617; Atna Idemnity Co. v. Schroeder, 12 N. D. 110, 95 N. W.
...-436 Rleckv Daigle, 17 N. D. 365, 117 N. W. 346.
oM Nor is such judgment warranted because some of the evidence of-
Wlefered, or which defendant may be able to produce upon a new trial is
&Bvariant from and inadmissible under the allegations of the answer; but
it must further appear that no amendment of the answer can properly
el made, making such testimony competent. Welch v. Northern P.
. Co. 14 N. D. 19, 103 N. W. 396. While the defendant’s testimony,
as a whole, is not at all satisfactory, the admission of the incompetent
testimony hereinbefore referred to apparently confused counsel on both
sides, and the issue raised by the pleadings seems to have been almost
wholly overlooked ; and while it is clear to us that the judgment and
order appeared from must be reversed, still we do not feel justified or
warranted in saying that the plaintiff is entitled to judgment on the
merits as a matter of law. The judgment and order appealed from are
therefore reversed and set aside, and the cause remanded for another
trial.

u.w L

A. P. RYDING v. CARL HANSON.
(152 N. W. 120.)

Plaintiff impounded three certain cows and notified the owner that he could
have same by paying $25 damages and costs.

Thirteen days later the owner, this defendant, offered plaintiff $25, which was
refused. After a trial in justice court an appeal was taken to district court,
wherein plaintiff was awarded $25 damages, besides interest and costs.

Pounds — impounding — damages and costs — tender — offer of payment —
time of — debt —how extinguished by.
Held, that the offer made by defendant did not extinguish the debt nor con-
stitute and offer of judgment for that amount. Plaintiff is entitled to costs in
lower court.
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Opinion filed March 17, 1915. Rehearing denied April 10, 1915,

Appeal from the District Court of Pierce County, Burr, J.

Affirmed.

L. R. Nostdal, for appellant.

Notice of damages claimed as resulting from trespass of animals
must be given to the owner of such animals before the commencement
of action. No such notice was given. Pol. Codes, § 1942, article 9,
chap. 24; Ugland v. Farmers’ & M. State Bank, 23 N. D. 536, 137 N.
W. 572; Code Civ. Proc. chap. 44.

The effect of tender and deposit is to discharge the debt. Ugland
v. Farmers’ & M. State Bank, 23 N. D. 536, 137 N. W. 572; 11
Cye. pp. 78, 75, 79 & 80, § 2.

Torson V. Wenzel, for respondent.

Costs are in the discretion of the court in such cases. Rev. Codes
1905, § 7179, Comp. Laws 1913, § 7795.

Clerk must tax and insert costs upon application of successful party.
Rev. Codes 1905, § 7184, Comp. Laws 1913, § 7800.

The question was properly before the court upon the order to show
cause. Rev. Codes 1905, §§ 7182 & 7186, Comp. Laws 1913, §§ 7798,
7802. :

The clerk has no authority to enter judgment other than has been
ordered. N. D. Laws 1905, §§ 7179, 7182, 7184 & 7186, Comp. Laws
1913, §§ 7795, 7798, 7800, 7802; Ramaley v. Ramaley, 69 Minn.
491, 72 N. W. 694; Beem v. Palmer, 97 Mich. 491, 56 N. W. 760.

In determining whether a recovery is more favorable than an offer,
interest to the time of the tender must be included. 11 Cye. 76 (D-
2%), 80 (2).

Buekeg, J. On the 1st of August, 1910, plaintiff impounded three
cows belonging to the defendant, claiming that they had trespassed
upon and damaged his crops. The next day he sent to the defendant
the following letter:

Rugby, N. D., August 2, 1910.
Carl Hanson:—

You are hereby notified that I have three of your cows taken on my
land. When you pay me $25 damages and costs to date, you can have
the cows.

A. P. Ryding.
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August 15th the defendant offered plaintiff $25 and, upon the
offer being refused, deposited the same in the Security Bank of Rugby,
and caused notice of the deposit to be served upon plaintiff at 12:10
P. M. August 15, 1910. August 19, 1910, plaintiff served upon de-
fendant a new notice claiming damages in the sum of $50 and expenses
of keeping the said cows, amounting to $15, which $65 was demanded
to be paid at once. This was served on defendant by the sheriff, who
requests $3.35 for such service. August 22, 1910, summons was issued
in justice court and plaintiff recovered the sum of $40 and costs. Ap-
peal was taken to the district court, where a jury awarded plaintiff
the sum of $25 and costs. Plaintiff then insisted that the amount of
his judgment, interest, and costs be taxed in his favor, while defend-
ant strenuously insisted that he had made a proper tender of the actual
amount of the damages under chapter 44, Rev. Codes 1905, Comp.
Laws 1913, §§ 8500—8506, and that he should be allowed all costs
incurred after the plaintiff had declined such tender. The matter was
thereupon brought before the trial judge, who, after several hearings,
ruled with the plaintiff, and this appeal followed. The question to
be determined is whether or not the offer of $25 affected a payment
of the debt so that the costs thereafter incurred should be borne by
the plaintiff, when a jury finally determined that his damages did not
exceed this amount.

(1) The subject is governed by chapter 44, Rev. Codes 1905, Comp.
Laws 1913, §§ 8500-8506. Section 7865 makes the owner of tres-
passing stock liable for damages in a civil action, and provides that
the procedure shall be the same in all respects as in civil actions except
as therein modified, and providing a short term statute of limitations
of sixty days for the enforcement of such lien. Section 7866 provides
that any person occupying cultivated land shall be considered the owner
thereof. Section 7867 reads: ‘“Notice of damages. The party sus-
taining damages from the trespass of animals, before commencing an
action therefor shall, if he knows to whom such animals belong, notify
him or the person having them in charge, of such damage and the prob-
able amount thereof.” Section 7868 provides that a person suffering
damages may keep the offending animals until the damages and costs
are paid, or until security is given for such payment, and provides
that a person holding possession of such animals shall notify the own-
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ers of their detention. Section 7869 provides for a lien upon the ani-
mals and their sale to satisfy any judgment. Section 7870 provides
for a service by publication upon unknown owmers. Section 7871 pro-
vides for the sale and distribution of any surplus. Section 1942, Rev.
Codes 1905, Comp. Laws 1913, § 2626, in a measure duplicates § 7867,
and applies to counties where the herd law has not been repealed by
vote of the people, but is to the same general effect. Section 5259, Rev.
Codes 1905, Comp. Laws 1913, § 5815, provides that an “obligation
for the payment of money is extinguished by a due offer of payment,
if the amount is immediately deposited in the name of the creditor
with some bank of deposit in this state, of good repute, and notice
thereof is given to the creditor.” While the appellant has stated this
point in six different ways by six separate assignments of error, they
all are answered by the same argument and will be considered together.
Appellant in his brief states his propositions as follows: ‘“When this
tender and deposit was made ‘the obligation was extinguished and the
matter was settled, and there was therefore no cause of action in favor
of plaintiff and against the defendant for the same matter.” He com-
plains, also, because the court refused to give the following instruc-
tion: “If you find from the evidence that the plaintiff suffered dam-
ages, but that the said damages did not exceed the sum of $25, the
amount deposited in the bank by the defendant, then you must find
in favor of the defendant for the dismissal of this action.” Also for
refusal to give the following instruction: “That plaintiff cannot recov-
er more than $25.” And again we quote from the brief: “The appellant
claims that when such deposit was made, his obligation was extin-
guished and settled, and he was under no further liability to the plain-
tiff.” And again: “Even if the tender and deposit by the defendant
would not extinguish the obligation, it would certainly have the same
effect as an offer of judgment. Section 7237 of the Civil Code of Pro-
cedure.” And, “unless the plaintiff recover a more favorable verdict
than the said tender and deposit, he could not recover costs, but the
defendant would be entitled to recover his costs against the plaintiff.”
And the fifth and sixth assignment of error relate to the taxation of
costs.

(1) As already stated, the cows were taken up on the 1st of August
and notice given to defendant the following day. Nothing was done
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by defendant, however, until the 15th of said month, or thirteen days
later, during which time the cows had been placed in the public pound.
At that time the defendant deposited $25 as aforesaid, but this comes
far short of extinguishing the obligation, under § 5259, Rev. Codes
1905, Comp. Laws 1913, § 5259 as claimed by the appellant. To con-
stitute payment and settlement of the action, he should have promptly
accepted plaintiff’s offer of $25 and costs and obtained his cattle. Thir-
teen days is too long a delay under those circumstances.

(2) Neither can plaintiff substantiate his position that this deposit
is equivalent to a tender of judgment. At the time the deposit was
made no action had been commenced. Had an offer of judgment been
made it must necessarily have included the costs incurred to date, and
would, no doubt, have been accepted by plaintiff. For the same reasons
the instructions mentioned were properly refused, and costs were prop-
erly taxed in favor of the plaintiff. The judgment of the trial court
is in all things affirmed.

JAMES O’HAIR v. S. S. SUTHERLAND.
(152 N. W. 123)

Defendant traded a tract of land to plaintiff, giving him warranty deed with a
covenant against encumbrances, excepting a mortgage for $3,500. There were
of record two other mortgages,—one for $650 and one for $5,700. Plaintiff
sought to rescind under subdiv. 2, § 5849, Comp. Laws, 1913.

Sale or trade for land - contract for — representations - rescission of con-
tract — deceit — fraud - title — remedied — damages.

1. Evidence examined, and shows that defendant believed the representations

made by him to be true and had ample reasons for so believing. That he did

not attempt to deceive or defraud plaintiff. That plaintiff was not damaged

in any particular, and within six weeks of learning of the defects in the title

defendant remedied the same. Each case must rest upon its own facts and be

governed by its own equities, and it is accordingly held, that defendant did not

Note.—The rescission of a land contract because of mistake as to the extent of the
grantor’s title is the subject of a note in 15 L.R.A.(N.S.) 1039, and the question
whether fraud may be predicated of misstatement as to tiile to real property is
treated in notes in 28 L.R.A.(N.S.) 202, and 39 L.R.A.(N.S.) 1142.
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make positive assertions in a manner not warranted by the information in his
possession at the time of making the statements, and plaintiff could not rescind
the contract. :

Consideration — failure of — evidence.
2. Further held, that there was no failure of consideration of the original
contract.

Opinion filled March 19, 1915.

Appeal from the District Court of Stark County, Crawford, J.

Affirmed. '

Thomas H. Pugh, for appellant.

The statements made by defendant to plaintiff, regarding the condi-
tion of the title to the lands he was trading, are of material facts, and
not mere matters of opinion. Robins v. Hope, 57 Cal. 495; Zunker
v. Kuehn, 113 Wis, 421, 88 N. W. 606.

The seller of property is bound to know that the representations
he makes to induce the sale are true. Allen v. Hammond, 11 Pet. 63,
9 L. ed. 633; 2 Pom. Eq. Jur. § 887.

It is immaterial whether the vendor had knowledge or not of the
falsity of the representations. Brown v. Linn, 50 Colo. 443, 115 Pac.
908; Fischer v. Hillman, 68 Wash. 222, 39 L.R.A.(N.S.) 1140, 122
Pac. 1016; 14 Am. & Eng. Enc. Law, 2d ed. pp. 120, 121; Fargo
Gas & Coke Co. v. Fargo Gas & Electric Co. 4 N. D. 219, 37 L.R.A.
593, 59 N. W. 1066; Dowagiac Mfg. Co. v. Mahon, 13 N. D. 517,
101 N. W. 903; Chilson v. Houston, 9 N. D. 498, 84 N. W. 354;
Liland v. Tweto, 19 N. D. 551, 125 N. W. 1032; Field v. Morse,
54 Neb. 789, 75 N. W. 58; Benjamin, Contr. 2d ed. 196 and cases
cited; Kathan v. Comstock, 28 L.R.A.(N.S.) 201 and note gather-
ing authorities, 140 Wis. 427, 122 N. W. 1044 ; Flaherty v. Till, 119
Minn. 191, 137 N. W. 815; Maupin, Marketable Title, § 338; Sever-
son v. Kock, 159 Iowa, 343, 140 N. W. 220; Riley v. Bell, 120 Iowa,
618, 95 N. W. 170; McGibbons v. Wilder, 78 Iowa, 531, 43 N. W.
520 ; Mohler v. Carder, 73 Iowa, 582, 35 N. W. 647 ; Hunter v. French
League Safety Cure Co. 96 Towa, 573, 65 N. W. 828; Maine v. Mid-
land Invest. Co. 132 Iowa, 272, 109 N. W. 801; McFadden v. Alex-
ander, 154 Iowa, 716, 135 N. W. 398; New York Brokerage Co. v.
Wharton, 143 Iowa, 65, 119 N. W. 969; Wilcox v. Iowa Wesleyan
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University, 32 Iowa, 367; Moyle v. Silbaugh, 105 Iowa, 531, 75 N.
W. 362; Strothers v. Leigh, 151 Iowa, 214, 130 N. W. 1019; Piche
v. Robbins, 24 R. I. 325, 53 Atl. 92.

The mere fact that a warranty deed was given, does not affect the
right to rescind. Diggs v. Kirby, 40 Ark. 420; Crutchfield v. Danilly,
14 Ga. 432; Napier v. Elam, 6 Yerg. 108; Kathan v. Comstock, 28
L.R.A.(N.S.) 211, note.

Even though fraud is pleaded, if mutual mistake of fact is shown,
relief may be granted. Hood v. Smith, 79 Iowa, 621, 44 N. W. 903;
Moehlenpah v. Mayhew, 138 Wis. 561, 119 N. W. 826; Hartwig v.
Clark, 138 Cal. 668, 72 Pac. 149; Lewis v. Mote, 140 Towa, 698, 119
N. W. 152; Houston v. Northern P. R. Co. 109 Minn. 273, 123 N.
W. 925, 18 Ann. Cas. 325; Strothers v. Leigh, 151 Towa, 214, 130
N. W. 1021; Weise v. Grove, 123 Iowa, 589, 99 N. W. 191; Smith
v. Bricker, 86 Towa, 285, 53 N. W. 250; Clapp v. Greenlee, 100 Iowa,
595, 69 N. W. 1049; Campbell v. Spears, 120 Iowa, 673, 94 N. W.
1126; 39 Cyec. 1252.

In such case the requisite mutuality of assent is wanting; there
is no meeting of minds,—no contract. What has been thus done is
regarded as though not done. Utley v. Donaldson, 94 U. S. 29, 24
L. ed. 54; Scott v. United States, 12 Wall. 443, 20 L. ed. 438; Allen
v. Hammond, 11 Pet. 63, 71, 9 L. ed. 633, 636; 8 Enc. U. S. Sup.
Ct. Rep. 422 ; Waldem v. Skinner, 101 U. S. 577, 25 L. ed. 963.

Each of the properties exchanged being consideration for the other,
where the title to either fails, or fails to meet the representations
made, there is a failure of consideration. Plaintiff was not exchang-
ing valuable property for property burdened as was this property.
Such was not the contract. Hartwig v. Clark, 138 Cal. 668, 72 Pac.
149; 17 Cyec. 839, 840; Hunt v. Sackett, 31 Mich. 18; Johnson v.
Ryan, 62 Wash. 60, 112 Pac. 1116.

Plaintiff was not guilty of laches. But if so, laches being an inde-
pendent defense in the nature of estoppel, must be pleaded, or it caun-
not be raised. German Nat. Bank v. First Nat. Bank, 55 Neb. 86,
75 N. W. 531; Costello v. Muheim, 9 Ariz. 422, 84 Pac. 406; Hill v.
Barner, 8 Cal. App. 58, 96 Pac. 111; Smith v. Russell, 20 Colo. App.
554, 80 Pac. 474; Keller v. Harrison, 151 Towa, 320, 128 N. W. 851,
131 N. W. 83, Ann. Cas. 1913A, 300; Treadwell v. Clark, 190 N.



106 30 NORTH DAKOTA REPORTS

Y. 51, 82 N. E. 505; Zebley v. Farmers’ Loan & T. Co. 139 N. Y.
468, 34 N. E. 1067; Gay v. Havermale, 27 Wash. 390, 67 Pac. 804.

In considering the question of laches, the conditions and circum-
stances surrounding the parties and the transaction must be taken into
account. Marston v. Simpson, 54 Cal. 189, 13 Mor. Min. Rep. 36;
Strothers v. Leigh, 151 Iowa, 214, 130 N. W. 1019 ; Sanborn v. Eads,
38 Minn. 211, 36 N. W. 338; Goss v. Herman, 20 N. D. 306, 127
N. W. 78; Walker v. Schultz, 175 Mich. 280, 141 N. W. 543; Parker
v. Bethel Hotel Co. 96 Tenn. 252, 31 L.R.A. 706, 34 S. W. 209.

This is an equity action, and the court had full jurisdiction. The
remedy at law, if any, could only afford partial relief. 16 Cyc. 41, et
seq. 129; 5 Enc. U. S. Sup. Ct. Rep. 826; Reynes v. Dumont, 130
U. S. 354, 32 L. ed. 934, 9 Sup. Ct. Rep. 486; Tyler v. Magwire,
17 Wall. 253, 21 L. ed. 576; Brown, B. & Co. v. Lake Superior Iron
Co. 134 TU. S. 530, 33 L. ed. 1021, 10 Sup. Ct. Rep. 604.

C. H. Starke and W. F. Burnett, for respondent.

Where a person makes a statement of fact in the honest belief that
it is true, and such belief is based upon reasonable grounds which
actually exist, it is not fraudulent either in law or in equity. 2 Pom.
Eq. Jur. 888.

An executed contract where the purchaser is protected by warranty
will not be rescinded. N. D. Rev. Codes 1905, § 5435, Comp. Laws
1913, § 5994 ; Simonson v. Jenson, 14 N. D. 417, 104 N. W, 513;
Decker v. Schultze, 11 Wash. 47, 27 L.R.A. 336, 48 Am. St. Rep.
858, 39 Pac. 261; Leal v. Terbush, 52 Mich. 100, 17 N. W. 713;
Miller v. Miller, 47 Minn. 546, 50 N. W. 612; Fellows v. Evans, 33
Or. 30, 53 Pac. 491; Thompson v. Jackson, 3 Rand. (Va.) 504, 15
Am. Dec. 723; Atlantic Delaine Co. v. James, 94 U. S. 207, 24 L.
ed. 112; Baird v. New York, 96 N. Y. 567; Roseboom v. Corbitt, 116
C. C. A. 301, 196 Fed. 627; Wilde v. Gibson, 1 H. L. Cas. 605, 12
Jur. 527.

Fraud, without proof of damage resulting therefrom, is no ground
for an action either in deceit or by way of rescission. Nelson v. Gron-
dahl; 12 N. D. 133, 96 N. W. 299 ; Sonnesyn v. Akin, 14 N. D. 248,
104 N. W. 1026 ; Johnson v. Seymour, 79 Mich. 156,744 N. W. 344;
2 Pom. Eq. Jur. § 898.

An allegation of fraud is not sustained by proof of mistake. Mercier
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v. Lewis, 39 Cal. 532; Connell v. El Paso Gold Min. & Mill. Co. 33
Colo. 30, 78 Pac. 677; Dashiell v. Grosvenor, 27 L.R.A. 67, 13
C. C. A. 593, 25 U. S. App. 227, 66 Fed. 334; Tillinghast v. Cham-
plin, 4 R. 1. 173, 67 Am. Dec. 510; Spies v. Chicago & E. I. R. Co.
(C.C.S.D. N.Y.) 6 L.R.A. 565, 40 Fed. 34.

Where a contract is executed and a warranty taken, the only remedy
of the vendee for mistake, whether mutual or otherwise, is upon the
warrantee for damages. Simonson v. Jenson, 14 N. D. 417, 104 N.
W. 513; Leal v. Terbush, 52 Mich. 100, 17 N. W. 713; Reuter v.
Lawe, 86 Wis. 106, 56 N. W. 472; Miller v. Miller, 47 Minn. 5486,
50 N. W. 612; Fellows v. Evans, 33 Or. 30, 53 Pac. 491; Thompson
v. Jackson, 3 Rand. (Va.) 504, 15 Am. Dec. 723 ; Newman v. Kay,
57 W. Va. 98, 68 L.R.A. 917, 49°S. E. 926, 4 Ann. Cas. 39; Decker
v. Schulze, 11 Wash. 47, 27 L.R.A. 335, 48 Am. St. Rep. 858, 39
Pac. 261; note to Burton v. Haden, 15 L.R.A.(N.S.) 1042; Bingham
v. Bingham, 1 Ves. Sr. 126; Lawrence v. Beaubien, 2 Bail. L. 623,
23 Am. Dec. 155; Jordan v. Stevens, 51 Me. 78, 81 Am. Dec. 556;
Houston v. Northern P. R. Co. 109 Minn. 273, 123 N. W. 922, 18
Ann. Cas. 325. .

Where a party has an election of remedies, he has but one election.
Bigelow, Fraud, 436; 6 Pom. Eq. Jur. 687.

Plaintiff’s admissions that he intended to rely upon his deed and
upon Sutherland for damages are proof of his election, and his delay
and silence for so long a time show ratification. Schiffer v. Dietz, 83
N. Y. 300; Bailey v. Cox, 102 Cal. 333, 36 Pac. 650; Re California
Mut. L. Ins. Co. 81 Cal. 364, 22 Pac. 869 ; Condon v. ITughes, 92 Mich.
367, 52 N. W. 638; Foster v. Rowley, 110 Mich. 63, 67 N. W. 1077;
Ward v. Packard, 18 Cal. 391; Watson v. Atwood, 25 Conn. 313;
Fitzhugh v. Davis, 46 Ark. 346 ; Maimlock v. Fairbanks, 46 Wis. 415,
32 Am. Rep. 716, 1 N. W. 167.

Relief will not be granted in equity on the ground of mistake, where
defendant’s liability or other trouble is the result of his own want of
proper diligence. Fritz v. Fritz, 94 Minn. 264, 102 N. W. 705;
Marshall v. Homier, 13 Okla. 264, 74 Pac. 368; note to Dolvin v.
American Harrow Co. 28 L.R.A.(N.S.) 882.

There was a plain, speedy, full remedy at law. Pleading facts which
show this is sufficient. 1 Pom. Eq. Jur. 129; Union Power Co. v.
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Lichty, 42 Or. 563, 71 Pac. 1044; Love v. Morrill, 19 Or. 545, 24
Pac. 916.

Burke, J. This is a trial de novo. On August 16, 1911, defend-
ant was the owner of a quarter section of land in Stark county, and
upon that date traded the same to plaintiff, giving a warranty deed
with an expressed consideration of $2,900, free of all encumbrances
excepting a mortgage for $3,500 to the Winona Savings Bank, which
plaintiff assumed. The land was traded to plaintiff for a house and
the furniture therein contained, situated in the city of Dickinson,
plaintiff paying $200 in addition. Plaintiff now attempts to rescind
the contract upon the grounds that there were of record against said
land two other mortgages; to wit, one for $650 and one for $5,700.

We do not understand that there is much dispute between the parties
as to the law applicable. Section 5933, Comp. Laws 1913, provides
that “a contract is extinguished by its rescission.” And § 5934: “A
party to a contract may rescind the same in the following cases only:
1. If the consent of the party rescinding, or of any party jointly con-
tracting with him, was given by mistake or obtained through duress,
menace, fraud or undue influence exercised by [the plaintiff] or with
the connivance of the party as to whom he rescinds or of any other
party to the contract jointly interested with such party. 2. If through
the fault of the party as to whom he rescinds the consideration for his
obligation fails in whole or in part.” (3, 4, and 5 not in point.)
Section 5849, Comp. Laws 1913, reads: “Actual fraud within the
meaning of this chapter, consists in any of the following acts com-
mitted by a party to the contract, or with his connivance with intent
to deceive another party thereto or to induce him to enter into the
contract. 1. . . . 2. The positive assertion in a manner not war-
ranted by the information of the person making it of that which is not
true, though he believes it to be true.” 1, 3, 4, and 5 not in point).
Plaintiff justifies his rescission upon the grounds of fraud and failure
of consideration.

(1) In his brief appellant says: “We admit there is no evidence
on which to base an accusation against the defendant of moral turpitude
in the transaction, although the defendant was anxious to make the
deal, and the landmarks of the case point to actual fraud; but we do
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assert that there is sufficient evidence to support a finding that the
statements of the defendant regarding the title to his property amount
to such fraudulent representations as will support a rescission of the
transaction in equity.” The first and principal controversy, therefore,
is whether defendant made positive assertions regarding his title in
a manner not warranted by the information in his possession at that
time. This necessitates the recital of certain incidents leading up to
the sale, and we will quote from the testimony briefly as possible.
Plaintiff testifies: “I knew that Sutherland was financially respon-
sible, and that any warranty that he might make he could be compelled
to make good. I relied on that, and that is why I did not examine the
records.” Defendant bought the farm from one Vaughn, who was
also responsible, and who had assured defendant that the place was
free from all encumbrances excepting the $3,500 mortgage. It is con-
ceded, we believe, that neither Vaughn nor Sutherland had the slight-
est suspicion of the extra mortgages of record. Vaughn, in his turn,
had bought the place from one John Drenkenshuh and he from one
Schwindt. Schwindt had executed the mortgage to the savings bank
for $3,500 and the $650 to Rising, president of said bank, partly as
a commission and partly for other debts paid by Mr. Rising at that
time in clearing up the title. The $5,700 mortgage was very largely
a duplication of the savings bank mortgage, the facts being that
Schwindt had sold the land for $3,500, some personal property for
$2,500, making $6,000. Drenkenshuh had paid, however, $300 cash,
leaving 85,700 due to Schwindt. Instead of having Drenkenshuh as-
sume the $3,500 mortgage and give a second mortgage for the balance,
Schmidt took a mortgage from Drenkenshuh for the entire amount,
but had later paid for most of the extra amount. However, this entire
transaction was unknown to Sutherland.

Defendant testifies:

“I got this land from Mr. Vaughn. His deed to me mentioned
the 83,500 mortgage, the same as I had mentioned it to Mr. O’Hair,
and no other. I had known Vaughn for twenty years, and had confi-
dence in his assertion and warranty that there was no encumbrance
against the land except the $3,500 mortgage. The deeds from Mr.
O’Hair to me and from me to Mr. O’Hair were drawn up in Mr.
Hevener’s office. While Mr. Hevener was drawing up the papers, we
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talked over the deal, and I told him there was $3,500 against it, and
if he wished he could look it up on the records any time. I told him
I had never looked up the title, just took Vaughn’s deed for it.

T believed at all times that there was but $3,500 against the
land. I did not know it; just took Vaughn’s word for it.”

This portion of defendant’s testimony is practically admitted by
plaintiff, who testifies as follows:

Q. Did not Sutherland tell you at that time that he was deeding
the land over to you just as he got it from Mr. Vaughn ¢

A. T believe he did.

Plaintiff, however, claims that there was a conversation had at the
farm before this, in which plaintiff told him that the land was “clean
as a whistle” excepting for the $3,500. Defendant’s version is further
corroborated by Hevener, the attorney who drew up the papers and
heard all the conversations that occurred at that time. He says: “He
(defendant) said that he had purchased this land of Jerome Vaughn
and had received an abstract from him; had taken the land subject to
a mortgage of $3,500 and was deeding it to Mr. O’Hair under the same
conditions that he received it.”” That defendant was surprised to learn
of the condition of the title is testified to by the plaintiff himself. It
is undisputed that defendant practically cleared the title of such defects
within six weeks after the matter was brought to his attention, and,
as a matter of fact, most of the $5,700 mortgage arose from the peculiar
manner in which the deeds and mortgages had been drawn up.

Appellant has cited us to the case of Joines v. Combs, 38 Okla. 380,
132 Pac. 1115, which is a construction of a statute identical with ours.
An examination of this case shows that the defendant therein sold
Indian allotment lands to the plaintiff and represented to him that the
title was good, but the court says: ‘“The lands involved consist of 920
acres, for the most part, of inherited Indian allotments, reliance for
title in which is pla<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>