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PREFACE.

THE present volume contains the Indian Suc-
cession Act, 1865, with the Parsee Succession Act
(Act XXI of 1865), Act XII of 1855 (to enable
executors, administrators or representatives to sue
and be sued for certain wrongs), Act XIII of 1855 (to
provide compensation to families for loss occasion-
ed by the death of a person caused by action-
able wrong), and the three Acts re]ating\to the
Administrator General. To the first of these*l have
added a Commentary, to the rest, Notes, and to the
whole, an Index.

The Indian Succession Act, which, with the
commentary thereon, constitutes the bulk of this
volume, is the first part of the body of substantive
law framed for India by the Commissioners ap-
pointed by Her Majesty for that purpose. It com-
prises the law of succession and inhgritance gener-
ally applicable to all classes domiciled in British
India, other than the Hindis, Muhammadans and
Buddhists, each of which portions of the population
has laws of its own on the subject. In preparing
this Act the law of England has been used as a
basis, but the Commissioners have deviated from
that law in some instances, of which the following
are the principal :—

First.—The distinction between the devolution
of, moveable and that of immoveable property is
abolished. All rights, as under the I&man aw,
will devolve ab intestato agreeably to‘a umiform
and coherent scheme, And we thus get rid of the
needless distinction between realty and personalty,
which, as Mr. Austin observes, is one proligc
source of the intricacy of the system of the law
of England (a).

(). The Province of Jurisprudence, 2d. ed. pp. XCIV, XCV.
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Second.—After the 1st January, 1866, no person is,
by marriage, to acquire any interest in the property of
the person whom he or she marries or to become
incapable of doing any act in respect of his or her own
property which he or she could have done if unmar-
ried. This abolishes the husband’sinterest as tenant
by the courtesy, the wife’s as tenant by dower: as to
her property it has the effect of a settlement of it to
her separate use without restraint on anticipation ;
and it will make other important changes, which
I have attempted to point out, in the common-law
rights, liabilities and disabilities arising out of the
re%ation of husband and wife. In case of intestacy
the widow has the same rights in respect of all the
property of her husband as a widow hasin England
in respect of her husband’s persona lproperty ; and
the widowetr has such rights in respect of his wife’s
property as the wife has in respect of his property
where she is the survivor.

Following the example set by the framers of the
Penal Code, the Commissioners have made copious
use of Illustrations (mostly taken from the English
Equity Reports) which ‘are not merely examples
of the law in operation, but the law itself, showing
by examples what it is.” These, it is expected,
will obviate mshy questions of construction and do
much to fix the sense of the law : they will at all
events get rid of the objections which might justly
be made to a Code composed exclusively of abstract
propositions. As the Commissioners observe:

“ The operation of judicial decisions in making law
precise is a natural process, and that process is adopted
and improved in the use of illustrations. The laws of
England, as they exist, are to be found partly in rules and
principles, some of which are contained in statutes and
some in books not stamped with any legislative or even
{)udicial authority, and ly in the reports of decisions
by judicial tribunals, aw framed in the way in which
we have endeavoured to frame it also consists of rules and
principles combined with decided cases, but with this
difference, that the decisions are not mtide by Judges in
trying causes, but by the legislature itself in enacting the
law ; and though they are an important part of the law,
settling points which without them would have been left

to be determined by the Judges, yet they are strictly con-
fined to the function of guiding tie Judges in their future
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decisions, and of explaining in what manner the defini-
tions and rules to which they are annexed are to be inter-
preted and applied.”

With reference to the general question of the
codification of English law jfor England, I may
perhaps be permitted to say that, considering the
imperfections of human language, the backwardness,
in some respects, of English jurisprudence and the
manifold defects of English legislative machinery,
I side with those who hold that by the method of
deduction from precedents and the other sources of
non-statutory law, the law applicable to any given
case as it arises can practically be ascertained
with more certainty, and that the law so ascertained
will be better, than by the method of giving the
Judges nothing but a Code for their guide (5).
But the successful employment of this method obvi-
sasly implies, first, that the Judges and the persons
who plead before them should be familiar with the
gources of non-statutory law, and, secondly, that
they should have acquired, by study and practice,
the power of making correct deductions from those
sources. No one will suspect me of wishing to
cast a slur on the able and painstaking gentlemen
who occupy judicial posts in the Mofussil. But they
themselves would be the first to admit that their
training as Civilians has not generally been such as
to qualify them for administering, in its uncodified
form, the English law, or anything like the
English law, regarding Crimes, Civil and Criminal
Procedure, and, lastly, Intestate and Testamentary
Succession. To them, therefore, and to the millions
of people whose rights it is their duty to decide, the
codification of the law on these subjects is a matter
of the utmost importance. It is to be hoped that
the Penal Code, the Codes of Criminal and Civil
Procedure, and the Code of the Law of Succession
contained in this volume will soon be followed by
Codes of the law of Contracts, of Torts, of Persons
and of Evidence. And if, as is proposed, each of
these Codes shall, at intervals of only a few years,
be revised, at leisure, by trained legislators, and so
amended as to make it contain in the form of

(&), 8ce 1l Jur, N. 8, part 11, .p, 205,
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definitions, rules, illustrations, explanations and
exceptions, all that may from time to time be deemed
fit be made a part of it, leaving nothing to rest as law
on the guthority of previous judicial decisions, this
will prevent mang of the evils certain to arise from
contradictory and erroneous rulings, and from the
inadaptibility of a Code, bound, as it is, in the fetters
of set terms, to the rapidly changing circumstances
of a society like that of modern India.

But to revert to the Indian Succession Act, 1865.

The Act is divided into Parts with titles,

Part 1 contains the short title,"the interpretation
clause, the provision above .referred to, that no
person shall by marriage acquire any interest or lose
any power, and a declaration that, except as pro-
vi«g:ad by law, the rules contained in the Act shall
constitute the:law of British India applicable to all
cases of intestate and testamentary suocession, -

Part 11 contains rules as to domicil, which agree
generally with those recognized in England. The
domicil of origin of a posthumous child is, however, to
be in the country in which his father was domiciled
at the time of the death of the latter ; and the Act
declares that no one shall acquire a domicil in
India merely by residing there in Her Majesty’s
Civil or Military service, or in the discharge of the
duties of any public office, or in the exercise of any
profession or calling. The old rule was that a

erson did not change his domicil by going to
ndia in the service of the Crown, but that it was
otherwise if he entered the service of the Company.
The Act provides & special mode of acquiring an
Indian domicil for persons resident in British India
for one year immediately preceding the acquisition.

Part 1II defines consanguinity, lineal and col-
lateral ; abolishes the distinction between wbole and
half blood in cases of succession to immoveable
property ; and contains a table of kindred.

Part IV defines intestacy, and regulates the
devolution of the intestate’s property where he has
left a widow and lineal descendants, or a widow and
kindred only, or a widow and no kindred, or no
widow but descendants or other kindred, or neither
widow nor kindred. In this the English law is
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followed, except that, when there is a widow and no
kindred, the whole property belongs to her instead
of one-half going to her and the other balf going to
the Crown.

Part V provides the rules for the distribution of
the intestate’s property (after deducting the widow’s
share, if he has left a widow) among his lineal des-
cendants where he has left any, and among his
other kindred where he has left no lineal descend-
ants. This Part also provides (herein varying
.from English law in the case of gifts by a father)
that anything which a child may have received from
the intestate in his lifetime by way of advancement
shall not be deducted from the child’s share of the
property, or—as an English lawyer would say—
that children’s advancements shall not be brought
into hotehpot. -

Part VI declares the rights of the widower in
respect of the property as to which his wife has
died intestate. It provides that, in the case of the
marriage of & person not having an Indian domieil
to a person having such domicil, neither party
shall acquire any rights in respect of thg other’s
property not comprised in an antenuptial settlement
which he or she would not acquire thereby if both
were domiciled in India at the time of the marriage.
Without some such provision, in the case of an East
Indian woman marryini a man domiciled in England
and thus acquiring his domicile, her unsettled
moveables would immediately become his absolute
property, while her immoveables in India would ga
according to the lex loci rei sitae. Hitherto the
general personal estate of a female infant was bound
by a settlement made on her marriage because such
estate became by the marriage the husband’s
absolute property, and the settlement was in effect his
settlement and not hers. But under the provisions
of the fourth Bection of this Act this reason is no
longer valid. Moreover, according to the law which
has hitherto prevailed, a female infant’s real estate
is not bound by her marriage settlement. Hence the
necessity for a provision (which Part IV accordingly
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contains) to enable a minor’s property, whether
moveable orimmoveable, tobesettledin contemplation
of marriage. R

Part VII declares the persons capable of making
Wills, including all persons, whether married or
single, male or female, of sound mind, who have
completed the age of eighteen years (the age at
which the Courts of Wards withdraw from the
management of the estates of youthful landholders),
and contains provisions as to testamentary guar-
dians, the nullity of a Will obtained by fraud,
coercion or importunity, and the ambulatory
character of the instrument.

Part VIII contains the provisions as to the exe-
cution of ordinary Wills, These agree in general
with the well-known provisions of the Statute 1
Vic., Cap. 26:; but the Act does not require that
more than one of the witnesses shall be present at
the same time, nor that the Will should be signed
““at the foot or end thereof” by the testator. It seems,
too, that signature by the witnesses is required, and
that it will not be enough for either to affix his mark.

Part IX contains the rules as to nuncupative, or
as they are called in the Act, privileged Wills,
which may be made by any adulf mariner at sea or
soldier employed in an expedition or engaged in
actual warfare. In England a minor soldier or sailor
may make a privileged Will.

Part X contains the rules as to gifts to attesting
witnesses, their qualifications, and the alteration,
revocation, and revival of Wills. These provisions
agree generally with those of the English Wills’ Aet.

he Indian Succession Act, however, excludes parol
evidence to shew how a revival was intended to
operate in cases where it may be doubtful whether the
whole or part of a Will, which was first partly and
then whoE; revoked, was intended to be revived.

Part XI contains rules as to the construction
of Wills, and as to Lapse. Here again, the English
law as to personalty has been followed, and the
Commissioners have made good use of the proposi-
tions set forth in Mr. Hawkins’ excellent Z¥reafise
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on the Construction of Wills (London, 1863). The
rules giving the legacy absolutely to the first taker,
where words of limitation and not of purchase are
added, appear to render it impossible in India to
create an estate tail by Will.
" Part XII contains rules as to void bequests and
enacts a new “ rule against perpetuity,” viz., that no
bequest is valid whereby the vesting of the thing
bequeathed may be delayed beyond the life-time of
one or more persons living at the testator’s decease,
and the minority of some person who shall be in
existence at the expiration of that period, and to
whom, if he complete the age of eighteen, the thing
bequeathed is to belong. The Act also provides
that a direction to accumulate the income arising
from any property shall be void, except where the
property is immoveable, or where accumulation is
directeg to be made from the death of the tastator.
In either of these cases the direction will be
valid in respect only of the income arising
from the property within one year next fol-
lowing the testator’s death. The Act also pro-
vides that a bequest to a person not in exist-
ence at the testator’s death, subject to a prior
bequest, must comprise the whole of the remaining
interest of the testator in the thing bequeathed ;
and that where, at the time fixed for the payment
of a legacy, the person for whom it was intended
has not come into existence, the bequest shall fail.
This Part also makes provision against death-bed
bequests to charitable uses by persons having
nephews or nieces or any nearer relatives. In
such cases the Will must be executed at least
twelve months before the testator’s death, and depo-
sited within six months from its execution in some
{).l-gee‘provided by law for the deposit of Wills by
iving persons.

Part XIII contains rules as to the vesting of
legacies. Part XIV deals with onerous, and Part
XY with contingent, bequests.
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In Part XVI, which relates to conditional
bequests, the Act excludes from India the refined
distinctions which the Court of Chancery has, in
relation to personal property, borrowed firom the
Ecclesiastical Courts. It provides in effect that
the words of the Will shall be adhered to where no
condition inconsistent with law or morality is sought
to be imposed ; that all bequests made upon illegal,
immoral or impossible conditions shall be void,
and that wherever the testator's wishes can be
carried into effect, if expressed in one way, they
ought to be permitted to take effect if expressed in
any other way; so that whatever he can do by a
limitation he isallowed to do by imposing a condition.
The Act also provides that whenever a condition
subsequent is valid, if accompanied with a gift over,
it shall be valid without a gift over, and shall not be
treated as if it had been inserted merely n terrorem.

Part X VII contain provisions as to bequests with
directions as to the application or enjoyment of the
subject-matter. .

Part X VIII relates to bequests to an executor.
He is not to take the legacy unless he proves the
Will or otherwise manifests an intention to act as
executor.

Part XIX deals with specific legacies ; Part XX

with demonstrative legacies ; and Part XXI with
the ademption of legacies. ‘
. Part XXII contains provisions, some of which
are modelled on Locke King’s Act (Stat. 17 & 18
‘Vie,, cap. 113), as to the payment of liabilities in
respect of the subject of a bequest. In all cases of
specific bequests of moveable or immoveable pro-
perty, subject to any pledge or incumbrance created
by the testator, the legatee, unless a contrary inten-
tion appears by the Will, is to take the bequest
subject to such pledge or incumbrance. ‘

Part XXIII relates to bequests of things des-
cribed in general terms; Part XXIV, to bequests
of the interest or produce of a fund; Part XXV, to
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bequests of annuities; and Part XX VI, to legacies
to creditors and portioners. Here the English
law is departed from, the Act in effect providing
that—
~ (1). 'Where a debtor bequeaths to his creditor
a legacy e«g'ual to, or exceeding the amount of|
his debt, the testator shall not be presumed to
have meant the legacy to be a satisfaction of the
debt. -
(2). Where a parent, who is under obligation by
eontract to provide a portion for lLis child, fails to do
8o aud afterwards bequeaths a legacy to the child,
he shall not be presumed to mean the legacy to be a
satisfaction or fulfilment of the obligation.

(3). Where a father bequeaths a legacy to a
child and afterwards advances a portion for that
child, he shall not be presumed to adeem the
legacy thereby. '

Part XXVII states the leading rules as to the
doctrine of election. And Part XXVIII deals with
the subject of donations moriis causa.

As property of every kind is to devolve in the
same channe), the Act facilitates the constitution of
a general representative of the deceased with
unlimited power, and, accordingly,

Part XXIX provides for the probate of Wills
and the grant of letters of administration by the
Judge of every District in which any part of the
property of the deceased may be found, and con-
tains rules drawn for the most part from the prac-
tice of the Probate Court.

Part XXX relates to limited grants of adminis-
tration, viz., grants limited in duration ; grants for
the use and benefit of others having right ; grants
for special purposes ; grants with exception ; grants
of the rest ; grants of effects unadministered ; alter-
ation in grants, and revocation of grants. The Act
wisely discards the English doctrine that an exe-
cutor on taking probate of his own testator’s Will
becomes executor gpso facto not only of that Will
but also of the Will of any testator of whom that
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other was sole or surviving executor, and so on
ad infigilum upwards.

Part XXXI states the rules of practice in grant.
ing and revoking probates and letters of administra-
tion, and contains provisions as to pelitions,
caveats, and administratron-bonds. Original Wills
after probate will boe filed and kept in Court. The
enactments contained in this Part end in Part XXX
are, for the most part, taken from Mr. Cooté’s
Practice of the Court of Probate and from the Court
of Probate Act, 1857.

Part XXXII velates to executors de som tor! (a).

Part XXXII[ defines the powers of-an execu-
tor or administrator. An unfortunate Illustration to
Seotion 271 shews that the powers hitherto. exercise-
able by one of several executors may be restrained
when the testator directs that two or more of his
executors shall be a quorum. A married executrix
or admwinistratrix is to have all the powers of an
ordinary representative. Hence, and since the
husband acquires no interest in her property, the
writer has ventured to contend (p. 198) that the
Act impliedly abolishes the husband’s liability for
his wife’s devastavit.

Part XXXIV deals with the duties of an executor
or administrator, and provides for the exhibition at
proper times of an inventory and account of
the deceased’s estate. The Act wisely excludes
from India the rule which enables an executor
to pay any creditor (whether himself or ano-
ther person ) in preference to another creditor of equal
degree. It provides that funeral and death-bed
expeunses and charges of probate and administration
are to be first paid, then wages due to any labour-
er, artizan or domestic servant employed by the
deceased, and that in respect of no other debt shall
a creditor be entitled to a preference either by
reason of its being secured by deed under seal or
an any: other account.

(w.) Add to the cases cited at p. 170 Elworthy v. Ssndford, 8 Hurl. & C. 380,
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Parts XXXV, XXXVI, XXXVII, and XXXVIII
relate to the executor’s assent to a legacy: to the

yment and apportionment of annuities: to the
investment of funds to provide for legacies ; and
to the right to the produce and interest of legacies.
The income in respect of a contingent general
residuary bequest between the death of the testator
and the vesting of the legacy goes as undisposed of,
instead of (as in England) falling into the residue.

Part XXXIX contains rules as to the refunding
of legacies. A novel provision is here introduced,
limiting to two years the period of time within which
a creditor may call upon a legatee to refund. And
the refunding is in all cases to be without interest,
even though the legatee is entitled to another fund
in Court making interest.

Part XL relates to the liability of an executor or
administrator for a devastavit. '

Part XLI comprises several miscellaneous provi-
sions. It provides for the payment of stamp duty
in respect of the instruments mentioned in the
Schedule. It saves the rights, duties and pri-
vileges of the Administrator General and the Officiat-
ing Administrator General, It empowers the Gover-
nor General of India in Council, either retrospec-
tively from the passing of the Act or prospectively,
to exempt from its operation any race, sect or tribe
in British India. And it declares that the Act
shall not apply to succession to the property of
any Hind4, Muhammadan or Buddhist.

The wisdom of thus excluding the Natives from
the operation of the testamentary portion of the Act
appears to the writer exceedingly questionable.

Although the Sanskrit text-books of Hindd law
nowhere recognise a posthumous disposition of pro-
perty, the validity of a Hindd’s Will has long been
admitted by our Courts in the Presidencies of
Bengal and Bombay. In Madras also, after some
fluctuations of opinion, it is now settled that a
Hindd'’s testamentary power is co-extensive with
his independent right of alienation nter vivos (a).

(4). Vallindyagam Pillai v. Pachcké,1 Mad, H C. Rep, 826.
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Liberty of testation is thus thoroughly established
throughout peninsular India (8); and I have.been
informed by Colonel Fytche, late Commissioner of
the Tenasserim Provinces, that the practice of
making Wills is beginning to prevail among the
Burmese Buddhists, although their law of succession
is founded on that of the Hindds. The Muham-
madan law recognises the testamentary power,
which, however, without the consent of the heirs,
does not extend to more than ome-third of the

in question has probably ..__
English law, and its exercise doubtless produces

in India the beneficial effects which it has produced
in England and elsewhere, by stimulating the cir-
culation of property and quickening the stagnation
of society (d). But the power has been engrafted
on the Hindd system, and is used by the Muham-
madans, without any of those securities for its
due exercise, such as the requirement of writing,
signature and attestation, which have been found
desirable in Europe. Nor are Native testators
subject to any restraints cuee — ... T 7 '
in the cases of devises to religious or charitable
uses, of postponements of the acquisition of the
absolute interest in property, and of prospective

accumulations of its income.
Thus the High Court at Bombay has decided (¢)

that a Hind@’s Will need not be attested, and the
High Court of Madras has lately declared, in a
learned judgment delivered by Mr. Justice Holloway
(f ), that a Hindd's Will need not be in writing, in
other words, that & Hindi may make a valid nuncu-
pative Will, and this without any formalities similar
to those required in such casesby European systems
of jurisprudence. So Hindds' nuncupative Wills
were held valid by the late Supreme Court at Fort

b). See Sreemutly Soory Dossee v. Denobundoo Mullick, 9 Moo. L A. Ca
ng,)zes, andas to the W R A 59 Moo L&
Bhao, Ibid. 96

See the Heddya, IV, 468, and 5 Moo. 1. A, Ca. 199,

C)e

&& gwnh:ibq:npamuﬁp.mw e, 1 Bomb. H, C. Rep, 77
e). Aunc s v. lvara, monyes, mb. H, C, Rep. 77,
t j) ). (rinivdeammd! v. Vijayammal, 2 Mad. H, C, Rep. 3i.
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William (g). and are frequently recognised by the
present High Court of Judicature for Bengal.
Considering the facilities with which frauds in set-
ting up nuncupative Wills are attended,’ (for, false
swearing is more easy to perpetrate and more diffi-
cult to detect than forgery), it may perhaps be
doubted whether the benefits above mentioned
arising from the introduction among the Natives of
the testamentary power are not counterbalanced by
the encouragement which its recognition by our
Courts at present affords to perjury. Moreover,
the same evidence that sets up a false oral Will
may practically revoke a true written one. The
witness has only to declare that the testator
made an oral Will subsequent to the date of
the written Will and revoking the latter, and his
evidence, if believed, destroys the written will, how-
ever solemnly executed or carefully preserved (%).
Lastly, even in the case of a genuine testamentary
disposition by word of mouth, the certainty of writ-
ing is replaced by the frailty of memory.

Then, as to the non-existence of restraints on
the testamentary power : a Native may now, on his
death-bed, when his mind is enfeebled by disease
or fear, deprive his nearest relations of self-acquired
property which would otherwise have devolved
upon them, and bequeath it in accordance with the
dictates of his priests or the promptings of his own
superstition. A Native testator, in the absence of
anything like what is technically called the rule
against perpetuities, may lock up his estate for an
indefinite time, and thus obstruct the circulation of
property, check the improvement of land, and with-
draw capital from its natural employment in com-
merce. A Native testator may legally create an
accumulating trust, absorbing the entire income of
property not merely (as in the well-known Thel-

(9). The possibility of a Hindd making a valid oral Will was ad:nitted on the
6th Feb. 1831 by Peal C. J. and Colvile J. in Sreemutty Woomasoondery Dossce
Bohkoo Ranee v. Maharajah Jaudubindrokistno Bahadoor fonl reported, so far as
1 know, in The Englishman of 11th Feb. 1851), although in tg'ut case the evidence
of the factum of the alleged Will was insufficient. The latest case on the subject
is Tara Chand Bose v. Nobeen Chunder Mitter, 8 Suth, W, R. 188, (14th July, 1865),
where Kemp and 8eton-Karr JJ. upheld a Hindd's nuncupative Will,

(k). Wharram v, Wharram, 3 Swal. & T, 301.
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lusson case) during the full period for which the
vesting of progerty may, according to English law,
be protracted, but (for anything to the contrary en-
acted by the Legislature or laid down by the Judges)
for the full time expressed by the Native formula
of limitation dchandrdrkam, ¢ so long as moon and
sun endure.”’” 'Thus in the case of a bequest to the
testator’s family-idol, with directions that, after its
expenses are paid, the surplus shall belong to
certain persons and their descendants in the male
line as a joint family and that none of these legatees
shall have power to alienate, the Privy Council has
held (7) that such a testamentary disposition is effec-
tual, although the family may obviously remain undi-
vided for ever. There is reason to fear, too, that
under colour of a bequest to religious uses, a Hindd
often not only enjoys property but trades with it,
without his beneficial interest being subject to the
just demands of his creditors. It may be that the
creditors would have a right to come against the
surplus income of the property after providing there-
out for the expenses of the idol. But the ascertain-
ment of what ought to be allowed for such expenses
is generally a matter of such difficulty as practically
to reduce that right to a nullity.

Again, a Native’s Will, not requiring to be
proved, need not be deposited for safe custody. The
resulting opportunities for forgery and fraudu-
lent alteration are obvious. Nor can a Native execu-
tor be compelled to exhibit an inventory or aceount
of his testator’s estate except by the tedious, expen-
sive, and hazardous process of a lawsuit. The con-
sequence is, where the estate is too small to bear
the costs of the suit, that women, children and
absentees have no adequate check on the executor,
and, at any distance of time, it is difficult to fix
him with the possession of moveable and sometimes
even of immoveable property (7).

Lastly, the character and ex-officio powers of a
Native executor seem to be by no means clearly

?’). Sonatun Bysack v. Sreemutly Juggutsoondree Dossee, 8 Moo. 1. A, Ca, 66,
)). See Mort. Dec. ed. Montriou, p. 262,
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defined. As to the latter, the High Court of
Bengal has lately held on appeal (%) that he
has no greater power over immoveable property
than a Manager. Now the powers of a Manager, as
declared by the Privy Council in a case (#) to which
the High Court refer, are limited and qualified ; and
where he makes a mortgage, the lender is bound to
enquire into the necessity for the loan and to satisfy
himself as well as he can, with reference to the par-
ties with whom he 1s dealing, that the Manager is
acting in the particular instance for the benefit of the
estate. If this be s0 Inthe case of a mortgage or eon-
ditional sale, a fortior: it must be so in the case of
an absolute sale. It is unnecessary to dwell on the
difficulties which this doctrine imposes oun all per-
sons dealing with Hindi executors.

The Indian Succession Act, 1865, contains, as
has been shewn, provisions on all these subjects,
expressed in language of singular terseness and
lucidity.

Section 331, however, excludes the Hindiis,
Muhammadans, and Buddhists from the benefit of
these provisions, as well as from that of having
the series of simple rules contained in Part XI of
the Act, applied to the construction of their Wills,
But the foregoing remarks will, I trust, have con-
vinced the reader of the expediency of extending to
the Hindis and Buddhists such parts of the Aot as
relate to Testamentary Succession, including in this
phrase all that relates to the execution, revocation,
interpretation and probate of Wills and the limitation
of the exercise of the testamentary power. In the
case of the Muhammadans, owing to the prejudice
with which they are apt to regard any measure
touching their law, the extension may, at present,

be undesirable.
Of the other Aets printed in this volume the
only one which requires notice here 18 that

relating to intestate succession among Parsees. The

(k). Sreemutty Dassee v. Tavrachurn Coondoo Chowdry, 1 Bourke, Rep. 48.
(). Hunoomanpersaud Panday v. Mussumat Babooee Munraj Koonweree, &

Moo. I. A. Ca. 398.
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object of this enactment is to exempt the Parsees
from the operation of that portion of the Indian
Succession Act, 1865, which relates to succession
to the property of an intestate, and to define the
Parsee law relating to such succession. It provides
for the cases of amale Parsee dying intestate leav-
ing a widow and children, of a female Parsee leaving
a widower and children, of a male Parsee leaving
children, but no widow, and of a female Parsee
leaving children, but no widower, of a Parsee leav-
ing a widow or widower but no lineal descendants,
and of a Parsee leaving neither widow nor widow-
er, nor lineal descendants. This Act was necessi-
tated by the repugnance which the Parsees felt to
treating females as on an equality with males in
matters of intestate succession. Under the Act,
(unless when children succeed to the property of
their intestate mother), a male will take double the
share of a female standing in the same degree of
propinquity to the intestate.

Lastly, as to the compilation which I have
ventured to call a commentary, I wish to speak with
sincere deference. My professional brethren will
at once see that it is not intended for them, but for
the Judges and practitioners in the Mofussil.
Nevertheless, I am not without hope that it may
here and there be useful to such members of the
Presidency Bars as did not practise in the Equity
Courts before coming to India. They will perhaps
be unfamiliar with some of the sources from which
the draftsmen of the Succession Act drew their rules
and illustrations, and I have spared no pains to
ascertain these sources, feeling, as I do, the truth
of what is now a trite remark, that no elaborate and
complex result, such as a Religion, an Art or a.
Code, can be scientifically understood without &
knowledge of the rudimentary ideas on which it
rests and of the various forms which it assumed in
the successive stages of its developement. Nor can
I help thinking that at home those practitioners
who may have to advise on Indian settlements and
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titles, may be occasionally aided by the indications
which this book contains of the differences between
the law of England and that of British Indis.
But, as I said, the book is primarily intended for
non-professional persons. have therefore, un-
less where the rules to be found in it were purely
irbitrary, endeavoured to state the reasons on
which they rest, and thus to facilitate the decision
of the unforeseen questions which are sure to arise
upon them. I have added many Illustrations,
taken, mostly, from the English Equity and
Eoclesiastical reports, and distinguished from those
that have the force of statutory law by being
printed in small type. Above all things I have
striven to make the language of my commentary
clear and untechnical. And if I shall be sometimes
unintelligible, let-my readers not accuse. me of want
of willingness, but rather lay to heart the saying of

the Mariner to Count Arnaldos :
Yo no digo esta cancien sine a quien comigo va.
W. S.
CALCUTTA, }
10th August, 1865.






CONTENTS.

THE INDIAN SUCCESSION ACT, 1869.

ARRANGEMENT OF SECTIONS.

Parr L
Preliminary.

SECTION.

1.
2,

® ®» o

10.

1l.
12,

13.
14,
15.
16.

17.

Short Title
This Act to constitute the law of British India in

cases of Intestate or Testamentary Succession ...

3. Interpretation Clause :
4.

Interests and powers not acquired nor lost by marriaé';
Chﬁﬁes i1;:::duced by this Section on law of Husband

Parr IL
Of Domicile.

Law reguating succession to a deceased person's

immovesble and moveable property respectively
Cewsemonial of execution of Will made under power...
One domicile only affects succession to moveables ...
Domicile of origin of person of legitimate birth ...

posthumous child
illegitimate child
Three kinds of domicile .
Continuance of domicile of origin
Presumption of retention of domicile of origin ...
Acquisition of new domicile
Animus manendi
Special mode of acquiring domicile in British India ...
omicile not acquired by residence in a country
merely as the regresentative of a foreign Govern-
ment, or by residence with him as part of his family
or as & servant
Continuance of new domicile e
Evidence of resumption of domicile
Minor's domicile
Domicile acquived by 8 woman on marriage o
Wife's domicile during marriage o
Effect of divorce or judicial separation
Except in cases stated, minor cannot acquire a new

domicile "o

Page.

S SO M

D
-

_co
CPO WV Wagauy=F~IIND

Pl

11, 12
12
12
12



Sscriow,

18.
19.

20.
21.
22.

24,

25.

26.
27.

28.

29.
30.

31.
32,
33.

34.

.
Bl gt
N

,
‘ﬁ

¢
h .
T

Lunatic's acquisition of new domicile = | -
Succession {0 a person’s moveable pmpm in__
India, in absence of proof of his domicile elsewhere

Pazr III,
| Of Consanguinily.
Kindred or ¢onsanguinity defined
Lineal consanguinity defined
Collateral consanguinity defined .
Persons held for purpose of succession to be simi-
larly related to the deceased
Half-blood and child unborn
Mode of computing degrees of kindred
Table of consanguinity
Part IV,

Of Inlestacy.

As to what property a deceased person is considered
to have died intestate

Devolution of such property
Where the intestate has left a widow and lineal des-

cendants, or a widow and kindred only, or a widow
and no kindred
Widow divorced a mensa et toro
Where the intestate has left no widow, and where he
has left no kindred ves
Right of Crown

Part V,

Of the Distribution of an Intestate’s Property,
(a) Where he has left lineal descendants.

Rules of distribution
Where the intestate has left a child or children only
Meaning of child and children
Where the intestate has left no child, but a grandchild
or grandchildren o
‘Where the intestate has left only great-grandchildren
or lineal descendants in a remoter degree
Where the intestate leaves lineal descendants not all
in the same degree of kindred to bhim, and those
through whom the more remote descend are dead.,,

(0) Where the Intestate has left no lineal descendants.

Rules of distribution where the intestate has left no
lineal descendants oo

85. Where intestate's father is living

13
13
14

14
14

15
15

16
17

18
17

18
18

18
18
18
18

19

19

20
20



/38, Whers mw C
. thers and sisters 20'
37. Where intestaté's father is dead and his mother, &
brother or sister, and children of any deceased
: brother or sister are living 20, 21
38. Where intestate’s father is dead and his mother snd
lthe children of any deceased brother or sister are
lm .“
89. Where intestate's father is dead, but his mother is
living, and there is no brother mor sister nor

nephew 21
40. Where intestate has left neither lineal deacendant,

nor father nor mother 29
41. Where intestate has left neither lineal descendant, nor

parent, nor brother nor sister 22
42, Children's advancements not to be brought into

hotchpot w 22, 28

Parr VL
Of the Effect of Marriage and Marriage Settlementy on Property.

43. Rights of widower and widow respectively 23

44, No rights to property not comprised in an antenuptml
settlement, acquired by marriage between a person
domiciled and a person not domiciled in Dritish

India 23

45. Settlement of minor's prqperty in contempla.tnon of
* marriage " 24

Parr VIIL
Of Wills and Codicils.

46. Persons capable of makmg Wills 24
Sanity 24
Mmorlty 24
Alienage ‘ 26
Joint Will 25
Mutual Will 25
Will on contingency 25
Married woman's Will 25
Deaf, dumb and blind persons’ Wills 25
Will in lucid interval 25, 26
Will defaced during insanity 26
Form of Will 27
Instructions for Will 27
Rlanks in Will 27
Language of Will 27
Punctuation of Will 27
"Materials of Will 27
Alterations in ink and in pencil. 27

47. Testamentary guardian oo 28

48, Will obtained by fraud, coercion or importunity 28

49. Will may be revoked or altered 29

Objects of testamentary power 30



iv

Parr VIIIL
Of the execution of unprivileged Wills.

SecTION. Page.
50. Execution of unprivileged Wills ot 30
Signature . 30, 81
Attestation .31, 82, 33
51. Incorporation of papers by reference 34

Parr IX.

Of privileged W:lls.
52. Privileged Will 33
53. Mode of making, and rules for executing, privileged

Wills . 34, 35

54,
65.
56.

37.

68.

59.
60.

61,

Parr X,

Of the Attestation, Revocation, Alteration and Revival of Wills.

Effect of gift to attesting witness
When attesting witness a joint legatee
Witness not disqualified by interest or by being

executor ore
Revocation of Will by testator's marriage
Power of appointment defined vos
Revocation of unprivileged Will or Codicil
Il}y subsequent testamentary inspument

ot by words declaring only intention

By destruction
Animus revocandi
Declarations by testator
Doctrine of dependent relative revocation oo
Presumptivns of revocation
Presumptions as to mutilation and destruction .
Destruction without testator's authority
Conditional Will ‘s
Revocation of one of two mutual Wills
Effect of obliteration, interlineation, or alteration in

unprivileged Will o
Presumption as to unattested alterations
Complete obliteration
Revocation of privileged Will or Codicil o
Revival of unprivileged Will
Extent of revival of Will or Codicil partly revoked

and afterwards wholly revoked
Effect of revival

Parr XI.
Of the Construction of Wills.

Wording of Will need not be technical
Testator's intention to be effected

General principles governing construction

36,

37,
38,

39,

40,

37
37

37
37
38
41
39
39
40
40
40
40
40
40
41
41
41

41
41
42
42
42

43
43

&



SECTION. Puge.

62. Enquiries to determine questions as to object or
subject of Will 44
When testator's declarations are admissible 45
63. Misnomer or misdescription of object 45
64, When words may be supplied 46
Transposition of clause otherwise senseless 47
Changing words 47

65. Rejection of erroneous particulars in description of
subject 48

66. When part of description may not be rejected as
erroneous 48

67. Extrinsic evidence admissible in case of latent
ambiguity 49

68. Extrinsic evidence inadmissible in cases of pate;xt.;

ambiguity or deficiency . 80, 51
69. Meaning of any clause to be collected from entire Will 51
70. When words may be understood in a restricted sense,
and whenin a sense wider than usual 52
Articles ejusdem generis « .. 52
71. Where a clause is open to two constructions, that
which has some effect is to be preferred o4
72. No part of Will to be rejected, if reasonable construc-
tion can be put on it C e 55
73. Interpretation of words repeated in different parts of
Wil N
74. Testator’s intention to be effected as far as possible ... 55
75. The last of two inconsistent clauses prevails e 55, 56
76. Will or bequest void for uncertainty ‘oo 56
Degree of definiteness necessary 56
77. Words describing subject refer to property answerin
that description at testator's death 57
Whether mortgage and trust estates pass - 58
78. Power of appointment exccuted by general bequest ... 59
79. Implied gift to the objects of a power in default of
appointment . 89, 60
Rule in Brown v. Higgs 60
80. Bequest to * heirs,” &c., of & particular person with-
out qualifying terms 61
81, Bequest to * representatives,” &c., of a particular
person 62
82. Bequest without words of limitation .. 62, 63
83. Bequest in the alternative 63
84. Effect of words describing a class added to a bequest
to a person 64
85. Bequest to a class of persons under a general des-
cription only 65

86. Construction of terms °¢children,’ ¢ andchildre;n.,"
‘nephews,’ ¢ nieces,’ ‘ cousins,’ ‘issue, ‘descendants’ 65, 66
87. Words expressing relationship denote only legitimate

relatives, or failing such, relatives reputed legitimate 67
88. Rules of construction where a Will purports to make

two bequests to the same pergon . 69,70, 71
89. Constitution of resid legatee - 71
90. Property to which a residuary legatee is entitled ... 72
91. Time o vestin% of legacy in general terms . 72, 73
92. In what case a legacy lapses e 13, T4

83. A legacy does not lapse if one of two joint legatees die
before the testator . T4, 75



vi

\

SgcTIoN.

94.
95.
96.
97.
98.

99.

100,
101.

102,
103.

104.
103.

106.
107.

108,

109.
110.

Failure of legacy to one joint legatee from any cause
other than death

Effect in such & case, of words showing testator’s ine
tention that the shares should be dmtmct

Creation of tenancy in common

Lapse of share of residue

When bequest to testator’s child or lineal descendant
does not lapse on his death in testator's lifetime ...

Be uest to A for the benefit of B does not lapse by

’s death in testator's lifetime
Survivorship in case of bequest to a described class ..

Parr XII.
Of void Bequests.

Bequest to a_person by a partxcular description, who
is not in eXistence at the testator's death o

Beguest to & person mnot in existence at the testator's

eath, subject to a prior bequest

Rule against perpetuity

English rule

Regard had to possible events

Bequest to a class, some of whom may come under the
rules in the Sections 100, 101

Bequest to take effect on failure of bequest void under
Sections 100, 101, or 102

Gift over on salternative event, one branch of which is
within the prescribed limite

Effect of direction for accumulation

Bequest to religious or charitable uses ose

Bequest on secret charitable trust

Increase of rents of estate bequeathed to charitable uses

Cy preés doctrine applied to charities

Parr XIIIL
'Of the Vesting of Legacies.

Date of vesting of legacy when payment or possession
postponed

Date of vesting when legacy is contingent upon a
specified uncertain event

Vesting of interest in a bequest to such members of 8
class as shall have attained a particular age .o

Parr XIV.

Of Onerous Bequests.
Onerous bequest

One of two separate and independent bequests to

same person may be accepted, and the other refused

Page.

76,
77,

80,
81,

83,

85,

89,

75
75
75
75
76

77
78

79
81
81
82
82
83
84
84
84
87
87

87
87

87
91
91

91
92



Paar XV. :

Of Contingent’ Beguests.
SEcrioN Page.
111. Bequest contingent upon a specified uncertain event,
, no time being mentioned for its occurrence . 92, 03
112. Bequest to such of certain persons as shall be surviving
at some period not specified « 98, 94
Survivorship prima facie refers to point of time men-
tioned in gift in nearest juxtapoaition 93
Parr XVI.
Of Conditional Bequests
113. Bequest upon impossible condition 95
114. Bequest upon illegal or immoral condition 95
115. Fulfilment of condition precedent to the vesting of a
legacy ~ 95
Performance of condition cy prés 96
Bequests on condition as to marriage with consent .., 96
Presuming consent 96
116. Bequest to A and, on failure of the prior bequest, to B 97
117. Case in which the second bequest agall not take.effect
on failure of the first . e 97
118. Bequest over, conditional upon the happening or not
happening of a specified uncertain event 08
119. Condition subsequent must be strictly fulfilled 99
120. Original bequest not affected by invalidity of condi-
tion subsequent ces 100
Condition subsequent illegal, immoral, or uncertain ... 100
Repugnant conditions subsequent 100
121. Bequest conditional that it shall cease to have effect
in case a specified uncertain event shall happen or
not happen 101
122. Such condition must not be invalid under Section 107 101
123. Result of legatee rendering impossible or indefinitely
postponing an act for which no time is specified and
on the non-performance of which the subject-
matter is to fgo over 102
124, Performance of condition, precedent or subsequent,
within specified time 102
Further time allowed in case of fraud oo 102
Computation of time in case of condition precedent .., 102
Panr XVII.

Of Bequests with Directions as to application or enjoyment.

125. Direction that funds be employed in & particular man-

ner following an absolute bequest of the same to or

for the benefit of any person - 103
126. Direction that A mode of enjoyment of absolu

bequest is to be restricted, to secure a specified

benefit for the legatee oo 108, 104
127. Bequest of a fund for certain purposes, some.of which

cannot be fulfilled ves 104



SgcTIOY,

128.

129.
130.
131.

132.

133.

134.

136.

136.

137.

138.

139.
140.

few

viu

Parr XVIII.
Of Begquests 10 an Ezeculor.

Legatce named ss executor cannot take unless he
proves will or otherwise shews intention to act as

executor
Proof without bond fide intention of executing trusts..,
Proper form of bequests to executors
. Parr XIX,
Of Specific Legacies.
Specific legacy defined .
Examples of specific legacies

Bequest of a sum certain where the stocks, &c., in
which it is invested are described
Bequest of stock where the testator had at the date
of his Will an equal or greater amount of stock
of the same kind
Jeffreys v. Jeffreys
Bequest of money where it is not to be paid until som
part of the testator’s property shall have been dis-
posed of in a certain way
Importance of distinction between specific and general
egacies
Articles enumerated in residuary clause not to be
deemed specifically bequeathed
Retention in form of specific bequest to several persons

in succession oo
Sale and investment of proceeds of property bequeath-
ed to two or more persons in succession
Howe v. Lord Dartmouth cer

Where there is a deficiency of assets to pay legacies,
epecific legacy not liable to abate with general
legacies :

Parr XX,
Of Demonstrative Legacies.

Demonstrative legacy defined
How far general and how far specific .
Demonstrative legacy of stock does not carry interest
from testator's death
Order of payment when legacy is directed to be
' paid out of a fund the subject of a specific legacy.

Panr XXI.

Of Ademption of Legacies.

ﬁ.gmpotéon explained oo
ect of pawning article ificall ueathed ...
N on-ademptio::ngf demommve 1%.2;(’

" 106,

108,

Page.

104
105
105

105
107

108
109
109
109
109
110
110
110
110

111

111
111

111
112

113
113
114



-

Szorion.

141. Ademption of specific ot of right $0 receive
thing am«mmw’"z‘f

142. . Ademption pro fasto by testator’s receipt of part of

entire

0

143. Ademption pro tanto by testator's receipt of portion

of an entire fund of which & portion has been spe-

cifically bequeathed
144. Order of payment where a portion of a fund is speci-
fically bequeathed to one legatee, and a legacy
charged on the same fund to another, and the tes-
tator having received a portion of that fund, the
. remainder is insufficient to pay both legacies ...
145. Ademption where stock, specifically bequeathed, does
not exist at testator's death
146. Ademption pro tanfo where stock, specifically be-
queathed, exists in part only at testator’s death ...
147. Non-ademption of specific bequest of goods described
as connected with"a certain place, by reason of re-
moval from temporary cause, &c.
148. Removal of thing so bequeathed does not constitute
ademption where place referred to only to com-
plete description
149, When the thing bequeathed is a valuable tobe re-
ceived by the testator from & third person’; and
the testator himself, or his representative, receivesit
150. Change by operation of law of subject of specific be-
quest between date of Will and testator's death ...
M51. Change of subject without testator's knowledge ...
152. Replacement of stock specifically be ueathes, lent to
a third party on condition that it shall be replaced
153. Stock specifically bequeathed, sold but replaced and
belonging to the testator at his death vo

Parr XXII.

117,

114

116
116

117

118

118

118
119

119
119

Of the payment of liabilitiss {n respect of the subject of a Begueat.

154. Non-liability of executor to exonerate specific legatees
155. Completion of testator's title to things bequeathed to
be at cost of his estate
156. Exoneration of legatee’'s immoveable prope;tdy for
which land revenue or rent is payable periodically
157. Exoneration of specific legatee’'s stock i a Joint

Stock Company
Parr XXITIL.
- -Of Bequests of things described in general terms.
158. Bequest of things described in general terms
Pazr XXIV.

Of Bequests of the Interest or produce of a Fund,

Under uest of the interest or produce of s fund,
testabbc;q not showing that the enjoyment shall be

Iiinited, legatoe takea principal o

120
121
122
122

123

134



X

Pasr XXV,

Of Bequest of Annuities.

BrcriON.
160. Annuity created by Will is payable for life or:‘lly, un-
less a contrary intention agpem by the Will ...
Annuity to A during life of -
Effect of direction to segregate a portion of assets,
the interest of which is to be paid as an annuity ...
161. Period of vesting and right of legatee where Will di-
rects that an annuity be provided out of the pro-
ceeds of property, or out of property generally, or
where money is bequeathed to beinvested in the
purchase of an annuity ves
162. Abatement of annuit
168. Where there is a gil’tv of an annuity, and a residuary
gift, the whole of the annuity to be first satisfied..,

Parr XXVI.
Of Legacies to Creditors and Portioners.

164. Creditor primé facie entitled to legacy a8 well as debt
165. Child primé facie entitled to legacy as well as portion
166. No ademption by subsequent provision for legatee ...

Parr XXVII.
Of Election.

167. Circumstances in which election takes place
168. Devolution of interest relinquished by the owner
169. Testator’s belief as to his ownership immaterial
Personal competency essential to raise a case of
election :
170. Bequest for a man's benefit, for purpose of election,
is same as bequest to himself
171. A person deriving a benefit indirectly not put to his
election
172. A person taking under a Will in his individual capa-
city, may in another character elect to take in
opposition to it
178. When acceptance of a benefit given by a Will con-
stitutes an election to take under the Will

174. Presumption arising from enjoyment by legatee for”

two years

175. Confirmation of bequest by act of legatee
176. When testator's representatives may call upon legatee
to elect

Effect of non-compliance with their request within a
reasonable time .

Doctrine of election applicable to appointments under

powers
177. Postponement of election in case of disability ~ ...

Page.

124
125

125

125
126

126

127
127
128

128
129
129
130

130

131
181

132
132

133
183

133%



xi

Paxr XXVIIIL
Of Gifts in contemplation of Dealh,
BxcrioN.
178. Pmmthtrmferable by gift made in contemplation
o
chxlen ; gift is said to be made in contemplation o
eat ‘es
Such gift resumable .
When it fails .

179.
180.

181.
182,

183.

184.
185.

186.
187.
188.
189.
190.

191.
192.
193.

Where subject does not admit of corporeal delivery ...
Where no property passes by delivelzo -
How a donation mortis causa differs from a leFacy .o
Policy gf insurance may be given in contemplation of

deat '

Parr XXIX.
Of Grant of Probate and Letters of Administration.

Ch».mctexl-1 and property of executor or administrator
a8 suc
Administration with copy annexed of authenticate
copy of Will proved abroad
Probate to be granted to executor appointed by Will ..,

Appointment express or implied oo
Iixecutor according to the tenor
Fixecutor on condition oo
Executor from or until a certain time
Persons to whom probate cannot be granted '

[ .

Minors, lunatics, married women without husband’s
assent
Corporation aggregate
Grant of probate to several executors simultaneously
or at different times
Separate probate of Codicil discovered after grant
of probate
Procedure when different executors are appointed by
the Codicil - :
Accrual of representation to surviving executor .,
No right as executor or legatee can be established,
unless probate or letters of administration shall
have been ted by a competent Court
Probate establishes the Will from testator’s death ...
Executor cannot sue before probate
Persons to whom letters of administration may not be
granted
No right to intestate’s property can be established,
unless administration previously granted by a com-
petent Court
From what period letters of administration entitle
administrator to intestate's rights oo
Acts of administrator not validated by letters of

administration
Grant of administration where executor has not
renounced vee
Exception oo

138

134
134
134
134
135
135

136

138§
135
136
136
137

187
137

137
187
187
138
138
138

138
189
139

139

139
140
140

140
140

Form and effect of renumcistion of executorship ... 140, 141



xii

SxcrionN.

196.
l%.
197,

Procedure where executor remounces or fails to
scoept within the time limited vos

Gr?nt of sdministration to universal or residuary
egatee veo

Bigh%‘to administration of representative of deceased
residuary legatee

198. Grant of administration when there is no executor,

199,
200.
201.

202.
203.

204.
205,

207.

208.
209.

210.
211,

212,

213.

214,
815.

nor residuary legatee, nor representative of such
legatee
Citation to be issued before grant of administration
to any legatee other than universal or residuary ...
Order in which connections by marriage or consan-
guinity are entitled to administration
Administration to be granted to widow, unless Court
see cause to exclude her
Good causes for her exclusion
Persons associated with widow in administration
Grant of administration where no: widow, or widow

excluded
Proviso
Deceased's kindred of equal degree, equally entitled to
administration
Right of widower to administration of wife's estate ...
Grant of administration to & creditor
Amount of debt indifferent '
Declarations as to date of debt becoming due
Grant to assignee in bankruptcy

Not to attornies of creditor to recover debt

To executors of creditor

Where deceased has left property in British India,
administration must be granted according to the
foregoing rules

Court of administration regulated by lex loct

Pazr XXX,
Of Limited Grants.
(a). Grants limited in Duration.

Probate of copy or draft of lost Will

Probate of contents of lost or destroyed Will

Parol evidence admissible
Probate of copy where original exists

Administration until the Will be produced

(3). Grants for the use and benefit of others having right,

Administration, with the Will annexed, to attorney of
an dbsent exeoutor
Attorney need not reside in Province, if sureties do so
Administration, with the Will annexed, to attorney of
an absent person who, if present, would be entitled
to adninister
Administration to attarney of absent person eatitled
to administer in case of intestacy vee

Administration during minority to guardian
tam ;
e ]

141
141
142

142
142
148

143
143
143

143
143

144
144
144
144
144
144
144
144

145
145

145
145
145
146
146

146
147

147

147
147
147
148



xtit

Sacttow.
216. Administration until one of several minor executors,
or residuary legatees, attuins majority
217. Administration for use aud benefit of lunatic jus Aadens
Lunatic not found by due course of law to be insane
218. Adnrinistration pendente lits ‘e
(c). For Spmhl Purposes,
219, Probate limited to u;: pecified in the Will ..,
220, Administration wi thl annexed limited to a
icular purpose oo
221. Administration limited to property in which a person
has a beneficial interest oo
9292, Administration limited to a suit vee
Rights of grantee under this form of administration..,
228. Administration limited to the purpose of becoming a
party to a suit to be brought aguinst absent execu-
tor or administrator
Payments to temporary administrator .es
Eftect of death of absent representative
224. Administration limited to collection and preservatlon
of deceased’s property
223. Appointment as administrator of person other than
the one who, under ordinary circumstances, would
be entitled to administration e
(d). Grants with Kzception.
226. Probate or administration, with the Will annexed,
subject to exception
227. Administration with exception e
(¢). Grants of the Rest.
228. Probate or administration of the rest
Grant caeterorum with Will unnexed ver
(f). Granls of effects unadministered.
229. Grant of effects unadministered e
230. Rules as to grants of effects unadministered .
231. Administration when a limited grant has expired, and
there is still some part of the estate unadininistered
Distinction between a cessate grant, and a grant de
bonis non o
(g). Aleration in Grants. )
289. What errors may be rectified by the Court
233. Procedure where Codicil discovered after grant of
admivistration, with Will annexed -
(k). Revocation of Grants.
234. Revocation or snnulment for just cause of grant of

bate or administration

ust cause” defined o 186,

Pasr

Of the Practice in granting and revoking Probates and

Letters of Administration.
Jurisiiction of Dim‘thmi;?e grmﬁngmd yevok-

Anas e ntan o Qoaa. .

148
148
149

149
149
150

150
151

151
151
151

152

162
153

153
153

153
164

154
154

155
153

155
156

157



xir

8zerron.

236,
287.
238,

239,
240.

241.

242,
243.

244,

248,

246.
247.

248.
249,
250.

251.
252,
253.
254.

255.
256.
257,
268,

259.

260.

District Judge's powers as to the granting of probate
and administration |
District Judge may order any person to produce tes-
tamentary Bapm
Procedure of District Judge's Court in granting pro-
bate and administration
Does this Bection apply to the High Court on the
original side P
When and how District Judge is to interfere for the
protection of property
Probate or administration may be granted by District
Judge, when testator, or intestate at his death, had
a fixed dwelling or any property within the juris-
diction
When application is made to the Judge of a District
in which the deceased had no fixed abode
Conclusiveness of probate or letters of administration
Conclusiveness of application for probate or administra-
tion, if properly made and verified ves
Petition for probate
Stamp on petition
In what cases translation of Will to be annexed to
the petition N
Verificatian of translation made by any person other
than the Court translator
Petition for letters of administration
Petition for probate or letters of administration to be
signed and verified '

. Verification of petition for probate, by one of the wit-

nesses to the Will
Punishment for making false averment in petition or
declaration
District Judge may examine petitionerin person, and
require further evidence, and issue citations to

inspect the proceedings
Publication of citation
Examination under commission

Caveat against grant of probate or administration ...
Form of caveat
After entry of caveat, no proceeding to be taken on

the petition, until after notice to the caveator ...
Grant of probate to be under seal of the Couwrt ...

Form of qrobaﬁe t oos

Grant of letters of administration to be under seal of

Court
Form of grant
Administration bond oo
Form of bond

Assignment of administration bond

Probate not to be granted until after seven days, and
letters of administration until after fourteen days,
from the testator's or intestate's death

Filing of original Wills of which probate or letters of

sdministration with Will annexed have been

granted - ore

Grantee of probate or letters of administration shall
alone have power to sue, &c., throughout the Pro-
vinqe,snﬁltheprohlhor lettere :h have been

40

157,

160,

165,

Page,

157
157

158
159

159

159
160

160
161
161
161

161
162

162
162

163
163

163
164

164
164
164

165
165
165
166
167

167

167



xv

SscTiON.
261. Procedure in contentious cases
262. Payment to executor or administrator before probate
or Jetters of administration revoked
Right of such executor or administrator to recoun
himself for payments
263. Appesls from orders made by District Judge under
powers conferred by this Act voe
264. Concurrent jurisdiction of High Court
Parr XXXII.
Of Ezxecutors of their own Wrong.
265. Executor of his own wrong veo
266. Liability of an executor of his own wrong
Agent of executor de son tort
Parr XXXIII
Of the Powers of an Ezecutor or Administrator,
267. In respect of causes of action surviving the decedsed,
and rents due at the time of his death oo
Executor may distrain before probate
268. Demands and rights of action in fuvour of or against
deceased, survive to and against his executor or
administrator
269. Power of executor or administrator to dispose of
deceased’s property
270. Purchase by executor or administrator of deceased's
property
271. Powers of several executors or administrators, exer-
ciseable by one
272. Survival of powers on death of one of several execu-
tors or administrators
278. Powers of administrator of effacts unadministered ..
274. Powers of administrator during minority .
275. Powers of married executrix or administratrix .
Parr XXXI1V,
Of the Duties of an Ezecutor or Administrator.
276. As to deceased’s funeral
277. Inventory and account to be exhibited . 174,
278. Daty of executor or administrator as to property of,
and debts owing to, the deceased
279, Funersl expenses and death-bed charges to be paid
before all debts
Pﬁreﬁemnﬁd d};btc ig Military estates
280. Expenses to be paid next such expenses
Costs of probate and administration suita e 176,
281. Wages for services by labourer, artizan, or domestic to

beneAprdd', ant'l‘ t‘l:u;thaother debts oo
—— ———f L akbe aA. L. _ _*a n M

(X2}

177,

168
168
168

168
168

169
170
170

170
170

172
172

172
173

174

174
176

175
175
176
176
177
177

178



xv

Srcrion. | |
283, Apglication of moveable property to psyment of
ebty, where the deceased’s domicile was not in
British India er

284. Creditor paid in part under Section 288 to bring such

payment into account before sharing in proceeds

of immoveable property

285. Debts to be paid before legacies. oo

286. Executor or administrator pot bound to pay legacies
without indemnity

287. Abatement of general legacies

Executor has no right to pay one legatee in prefer-

ence to another
Preferential legacies v

288, Non-abatement of specific legacy when assets suffi-

cient to pay debts
289. Right under demonstrative legacy, when the assets
are sufficient to pay debts and necessary expenses...

290. Rateable abatement of specific legacies
291, Legacies treated as general for purpose of abatement ...

, Parr XXXV,
Of the Ezecutor's Assent to a Legacy.
202. Executor's assent necessary to complete legatee's title

293. Effect of executor’s assent to specific legacy -
Assent may be verbal, and either express or implied..,

294, Conditional assent -
206. Assent of executor to his own legacy o
When implied

206. As%enttgf executor gives effect to legacy from testator's
es

When executor should assent .
297. Executor not bound to pay or deliver legacies until
after one year from testator's death

Parxr XXXVI.

Of the Payment and Apportionment of Annuities.

ggg %c,)ltlx:mencement otf" annuity when no time fixed by Will
: en payment of annuity to be paid qu

monl:th first falls due 7 prd quasterly or

300. Dates of successive payments when first payment of

an annuity directed to be made within a given time

or on a day certain

Apportionment where annuitant dies between times

of payment o

L4
A

XXXVII.
Of the Investment of Funds to provide for

301, Investment of sum bequeathed where a legacy
lpeoiﬁc,hgimﬁm "

180,

185,

178
179
160

180-
181

180
181

181
181

182
182

182
183
183
184
184
184

185
185

186

186

186

187

187



302.

803-

304.
303.

3%.
307.
308.

309.
310.
311,
312.
313.
314.

313.

316.
317.
318.
319.

320.

321.
322,

xvil

Investment of amount of general | to be paid at
a future time e d
Intermediate interest
Procedure when no fund is charged with or appro-
priated to an annuity
Transfer to residuary legatee of amount of contin-
gent bequest ose

Investment of residue bequeathed to a person for
life, without direction to invest in particular
securities

Investment of residue bequeathed to a person for life,
with direction to invest in specified securities ...

Time and manner of the conversion and investment.

Interest payable until investment

Procedure where minor is entitled to immediate pay-
ment or possession of bequest, and there is mno
direction to pay to any person on his bebalf

Parr XXXVIIIL
Of the Produce and Interest of Legacies.

Legatee of a specific legacy entitled to produce there-
of from testator's death
Residuary legatee entitled to produce of residuary
fund from testator’s death
Interest when no time is fixed for payment of a

general legac
Interest when time has been fixed
Rate of interest oo

No interest payable on arrears of annuity within first
year after testator’'s death
Interest payable from testator's death on sum to be

invested to produce annuity v
Parr XXXIX,
Of the Refunding of Legacies.
Refund of legacy paid under Judge's order o

No refund if legacy paid voluntarily
Refund when legacy has become due on performance
of & condition within further time allowed under
Section 124 vor
When each legatee is compellable to refund in pro-
portion

Distribution of assets
Creditor may follow assets oo
Notice in administration suit

Within what period a creditor may call upon a legatee
to refund

When s legatee who has not received payment or who
has beea compelled to refund under Section 321
cannot oblige one who has received payment in full
to refund oos

194,

187
187

187
188

188
188

188
188

189

190
191
191
192
192
108

193

193
193
194
194
194
194
196

195

195



Xxviti

Seeriow. Page,
323. When an unsatisfied legatee must first proceed against

executor, if solvent 196
824. Limit to the refunding of one legatee to amother .. 196
325. Refunding to be in all cases without interest 196
326. Residue of the deceased's property after usual paymem

to be paid to residuary legatee 196

Parr XL,

Of the Liability of an Eaecutor or Administrator for Devastation,
321. Liability of executor or administrasor fer devastation.

Unfounded claim 197
328. For neglect to get m any part of the deceased's
roperty -. 197, 198
Continning testator's partnership business - 198
Liability for devastavit by co-executor
Whetler husband liable for wife's devastavit -
Parr XLI.
Miscellaneons.

329. Stamps and fees on inetruments mentioned in this Act.
330. Saving of rlghts duties, and privileges of Adminis-
trator-General
83). Succession to property of Hindus, Muhammadans
or Buddhists and certain Wills, imtestacies, and
marriages not affected by this Act .or 200
To whom this Act applies 200
332. Power of Governor-General to exempt any race, sect
or tribe in British India from the operation of

this Act .o 201
Schedule 202
APPENDIX.
Acr No. XXI of 1865 (o dafine and amend the law
relating to Intestate succeseion among Parsees) ... 208

Acr ﬁo X1I of 1855 (to enable Executors, Administrators
or Repremtatwe: lo swe and be sued for certain

206
Act No. XIYOF 1855 (to Jn'oude compensation for jamhec
or loss occasione by the death of a person caused
by actiorahle wrong 207
Acr No. gVIII of 1855 (lb amend the law relating fo the
15« and duties of Administrator Gmeral) 210
Act No. XXV of 1860 (to amend Act V1II of 1885) ... 229
Tue ADMINISTRATOR GENERAL'S AcT, 1865 o 231

oo 233



TABLE OF CASES,

A.

Abbott v, Middleton 43, 47, 81
Abdullah , 200
Abraham v. Abraham . 201
Acherley v. Vernon . 57
Adams v, Jones e 56
Addams v, Ferick o 122
Agnew v. Matthews . 65
Arkman », Aikman . 8
Alexander, In re 175
Allen v. McPherson 28
e 9. Maddock 33
Allnutt 33
Alton 9, Medhoot 107
Anderson 143
Andrew o. Trinity Hall 92
Aadrews v. Murphy 144
Apreece v. Apreece 107
Aratoon v. Aratoon . 200

v. Johannes w200
Armstrong v. Burnet e 122
Ashburner v. McGuire 113
Ashton v. Ashton 107
Attorney General v. Harley 54

v. Hickman 86

0. Kent §

v. Kohler XX Vi

v. Nash 86

v. Rowe 8
Atkins ». Hiccocks 11|
Attwater v. Attwater 112
Audslay ». Horn 65
Austen 34
Ayrey o. Hill . 26
Ayton v. Ayton . 79

B.

Bacchus 2. Gilbee 101
Bailey e 26
Bainbridge v. Lord Ashburten 48
Baker ». Brooks . 167
~—— 9. Dening 30
e 9, Hall . 4
Barber, Ex parte w 54
ew ~ 9. Barber . 45
Barkes 2. Rayner . 114
Barkworth v, Young . 16
Barnes 9. Patch o 62
Barnett v. Tugwell 1

Bartlett v. Wood w 177
Barrow v. Barrow oor 5
Bason ». Brandon w 119
Bateman ». Pennington ... 27
Bawden
Bayley ». Bishop . 128
Baylis v. Attorney General .. 45, 51
Bayne v. Crowther . 103
Beardmore v. Gregory w 170
Beales . Cresford
Beatson, Wm. w138
Benson v. Maude . 186
Bennett v. Marshall w50
Bentley v. Blizard - 67
Bernasconi v. Atk'nson w 45
Bidwell, Inre w133
Birch, Re w 96
Birtwhistle ». VardeR
Blagrave v. Blagrave w101
Blake v. Midland Ry. Co, ... 208
Blaque », Gold e 48
Blease ». Burgh e 100
Blewitt v. Blewitt we 139
v. Roberts e 128
Blue v. Marshall .. 198
Blundell v. Dunn 68
Bortoft v. Wadsworth 78
Bouverie v. Bouverie vos
Bowles ». Jacksom 34
Boyle 141
Boyes v. Bedale 6
Boys v. Morgan w 11
Boyse v. Rossborough w28
Bradley o. Peixoto w100
Bradshaw v.HB radshaw vos 2?
Bradwin ». Harpur iy 4
Bramall ». Lees e 208
Braybrooke, Lord, ». Inskip ... 48
Bremer v. Freemnan v 8
Brewer ». Pocock w180
Brewis
Bridgman 0. Dove 54
Britton v. T'wining 85
Broad v. Bevan 66
Brocklebank ». Johnson _
Brogden v. Brown 20
Broker 9. Carter 141
Brooke v. Brooke .os 60, 63
—— 0, Lewis
Broome v. Monck 121



Brown v. Brown

Pocock
Bryan v. White
Bruce v, Bruce
Budd
Buffar ». Bradford
Bullock v, Bennett
Burch
Burdus 9. Dixon
Burnie v, Getting
Burne v. Markham
Burrough v, Philcox
Burroughs . Chisholm
Burton v. Fisher
Butler v. Stratton
Butts
Byrd

C.

Calvert v. Sebbon
Cambridge ». Pons
Campbel ‘
v. Campbell
French
- , Graham
o——— 9. Netterville
Candler ». Tillett
Careless v. Careless
Carmichael
Carr v. Carr
Cartwright ». Cartwright
v omee 9, Vawdry
Cary v. Askew
Casson 9. Dade
Catherwood v. Chabaud
Cawthron v, Cawthron
Cave v. Roberts
Chambers v, Brailsford
Cbapman ¢. Brown
peemn 9, Hart
v. Rothwell
Charnley v. Winstanley
Chauncy v. Graydon
Chilcot v. Bromley
Christmas v. Whinyates
Clare v. Hodges

Clark 527 L.J. Prob. 18.)

2 Curt. 829.)
Clarke, Re

) Brown

v. Palmer

v. Sewell
Clarkington
‘Clavering v. Ellison
Cleaver v. Sperling
Clerke v, Berkeley

bor

e

(1Y)

(XX ]

"96, 100

144,

). 4 ¢

181
60
60
33
16
39
65
57

147
59
53

135
60

167

9
66

146

32

105
93
145
55
39
112
96
198
60
74
53

67
130
32
173
41
17
85
64
117
208
4
100
177
38
151
30
30
77
118
96
192
152

55, 100

[ X1

(14}

98
96

Clive v. Carew 5
Oloves v. Awdry oo D
Cockerell v. Barber w 105
Cole v, Fitzgerald w 83
Collier v. S&uire v &3
Collison v. Girling w 87
Collinson ». Lister we 175
Commula Hyder . e 215
Compton v. Bloxham we 2
Connor, In re w 68
Cook v. Oakley w 82
Cooke v. Turner T e 98
Cooper v. Bockett w41
. Thornton we 189
Corneby ». Gibbons w27
Cornwall ». Cornwall w 58
Craigie v. Lewin o~ 8
Creed w143
Crickett ». Dolby w192
grfnivﬁsammﬁl v. Vijayammil 86
rispin ». Doglioni 6
Croft ». Croft e XXVI
Crommelin ». Crommelin ... 99
Crossly v. Clare we 66
Cunningbam e 42
Curry v. Pile w 170
D.
Dadoo Mania o 144
Dallow 39
Dalton ». 8. E. Ry. Co. . 208
Davies ». Morgan w106
Dawson v. Kearton w179
{ v. Hearn . 103
Day v. Da 47, 122, 126
————— v. Thompson vee 44
— 9. Trig e 48
De Bonneval ». De Bonneval.. 8, 10
De la Farque e 166
Dickson's Prust o 101
D' Huart v. Harkness oo XXVI
Dilley v. Matthews w46
Dodgson 151
Doe v. Baidam Beebee 200
we— 9, Edlin . 77
v. Clarke ves 14
v. Gallini e 47
o 9, Glbert 4
——— v, Harris 40
———- v. Lightfoot vor 68
v. Manifold w32
—— ¢, Mills ves 37
w—— 9. Needs w81
e ), Palmer ove 41
oo 9, Perkes w 40
om0, Perratt 44
s Q) , Stulges oes 184
e P, ThOMOh " . “



xxi

Doe ». Vardill ' 6
Dolphin v Robins w 12
Dommett v. Bedford w101
Don's Estate, In re e 18
Doo v. Brabant w 74
. Doody ». Higgins - 063
Dorchester v. Webb ves 4
D'Orleans, Duchess .e 9
Douglas ». Douglas w 87
v. Congreve w54
Down v. Down ooe 49
Downward v. Dickenson e 144
Dowson v. Gaskoin we 83
Prake v. Drake " 56
Drummond ». Parish w 34
Duane 27
Duckworth ». Johnson . 208
Duffield v. Elwes w134
Du Hourmelin 0. Sheldon ., 43
Durrant v, Friend we 114
Hutton 40
Dyce Sombre v. Troup w26
E.
Earle v, Wilson 68
Eccles v. Cheyne 76
Edmunds ». Waugh 78
Edwards v. Edwards 93 174
Pmm— v. Hﬂu tee ]08
Eeles ves 39
Egerton v, Lord Brownlow ... 43, 51
L lce PN 40
Elliot v. Davenport v 74
Ellis v. Eden vee 53
v. Walker e 106
Emin v. Emin . 200
Emuss v. Smith 57
Eno v. Tatham o 121
Enohin v. Wylie , 6
Fissington v. Vashon w83
Euston, Earl of v, Seymour.., 34
Evans v, Jones 66
Eyre ». Countess of’ Shaftes-
bury see 98
F.
Farquhar 34
Feltham's Trust .- 45
Ferrier e 156
Field v, Peckett 53
Fitzroy, Re s 38
Flanders v. Clarke ws 178
Fonnereau v. Poyntz e 181
Fontaine v, T{m oo 106
Forbes v. Fo ees?, 8,10
&ord v. Ford e 87
R——— v. Fleming (X7 112
Fordyce v, Bridges v 60

[ Frampton

Frankcombe v, H;{
Fraoklin 0. 8. E. Ry. Co.
Fryer v. Morris
s §, Wﬂ‘d

G.

Gardner

e 0. Hatton
Garland, Ex parte
Garth v. Meyrick
Gauntlett v. Carter
Gayre v. Gayre
Gaze v. Gaze
Geale

Geaves v, Price
Gibson v. Bott
Gill v. Shelle

Gtirdar Dés Vallaba Das
@Gttings ». McDermott
Gittins v. Steele
Godfrey v. Davis

Goldie

Goodlad v. Burnett
Goodtitle v. Southern
Gordon v. Gordon
Gorst v. Lowndes
Gough v, Bult

Gout v. Zimmermann
Grant v. Leslie

v. Lynan
Graydon ». Hicks
Graysbrook v. Fox
Green ». Ekins

v. Howard

v. Perwee
Greenwood v. Cozens
Gregory v. Cochrane
—— v, Queen's Proctor
Greville v, Tylee

Grey v. Mullick

v. Pearson
Griffiths 0. Prince
Grimwood v. Cozens

Gurney v. Gurney
Gwillim v. Gwillim

H.

H.vo. W.

Hadjee Mustaphs
Hale ». Tokelove
Halthead ». Shepherd
Hall ». Warren
Hallifax v. Wilson
Hamnlbon v. Lloyd

v. Gl
Harforg v. Broy:mng

Hargreaves ». Pennington

— 9, Wood

mé '

any

-
111
(17

(311

fne
ohe

14d
8
208

118
in

145
106
198

.. 46, 70

(41)
(11
(1L
(X1
tee

(A 2]

a7
106
30
235
39
186
67
213

o 63, 74

oo
(1]
[ A L]
iy
L TT]
1
[ (1]
XY}
(X1}
e ¥Fe
(11}
(1]
(1)

(X ] ]

196
68

XXxvi

67
49
68
84
103
11
136
62
99
168
191
61
76
3
200
3t
42
44

. 44, 51

doo
L X T ]
080

60,

(11]

106
40
37
32

100
200
40
61
44
88
63

61, 62

105
128
141



Harison ¢. Harison
Harris
e 9, Ditvis
e 9, Watkins
Harrison 0. Foreman
e 9, Rowley
Harrod v. Harrod
Hart v. Talk
Harvey v. Harvey
Harwood v. Baker
Hearle v. Greenbank
Hearn v. Baker
Heath v, Perry
— ¢, Ramson
Hepbura v. Skirving
Herbert v. Herbert
Heseltine v. Heseltine
Hill
o 0, Walker
Hills v. Mills
Hinckley . Bimmons
Hindmarsh ». Charlton
Hinton v, Pinke
Hobbs v. Knight
Hodges v. Peacock °
Hodgson v. Beauchesne
Hogan 0. Byrne
Hogg ». Hurrydoss Dutt
— 9. Mendieta
Holder 0. Ramsbottom
Holford v. Wood
Holloway v. Clarkson
Holt ». g"rederick
Home ». Pillans
Hood v. Hood
Hooley v. Hatton
Hosking v. Nichofly
Hoskins v. Mathews
Houghton v. Franklin
Howe v. Lord Dartmouth
Hudson #. Hudson
Huffam ». Hubbard
Hughes 9. Empson
—— 9, Wells
Humberstone v. Stanton
Humpbrey v, Tayleur
unt

omveme 9, Hort
— 9, Stevens

Hurjeevandass v. Davidase

Hurst v. Beach
Hutchinson v. Hammond
Hutchinson v. Barras

v 9, Smith

L.
Thbetson
Hohester, Ex parte Lord
Incorporated

Xk

ey ‘8
w 39
. 04, 68
e 183
“w 9
w108
e 28
. 47
o 88
[ X 1] %
w130
00 94
ves 192
11
s 18
. 84, 35
w113
voe 34
o 178
w 139
. 28, 41
32
108, 107
. 39, 40
(2] ] 7!
Y 8
reo 36 .
o 214
oo 213

S 1
w 70
w62
o 23
93
121
w 69
o 108
8
e 186
w110
oo 178
L XY} 94
175, 198
oo 5
L} 74
“ 75
- 339, 43
.« 51, 54
181
219
70
. 98
w87
&
[ 2 1] ‘2

w 40

iety v, Richards 57

*

Indian Chief, The v 9
Innes . Mitchell o 126
e ¥, Bayer ore 45
Irvin 0. Jronmongey 187
Ison v. Butler w T4
J‘
Jackeon, Mary w 139
Smm—— ), H&mnton (1Y) 56
~——— 9. Paulet w136
dacomb v, Harwood 172
James v. 8mith w 66
Jefferies v. Michell oo 45
Jefireys v. Jeffreys 109
Jenkins v. Gaisford w30
Joel v. Mills 101
Johnson ». Johnson w 16
Jobnstone v. Lord Harrowby... 70
Jones 137, 148, 167
——— 0. Beytagh 144
e 9, McIlwain w88
e 9, Southall w89
Jopp ». Wood w10
Judson w147
K.
Kane 0. Reynolds 17
Kell v. Charmer 27
Kenebel ». Scrafton 68
Kennedy ». Kingston - 61
Kerr 0. Middlesex Hospital .., 125
Key v. Key 51
Kigney v. Coussmaker e 130
Killican 144
Killick w 32
King, Re 54
emwme . Cleaveland w 62
——— v. Wallcot s 188
Kirby v. Potter 108,112
Kirkpatrick o. Kilpatrick .., 47
=9, Kirkpatrick .. 109
Knight v. Ellis we 65
v. Knight w 91
e 9, Robinson 54
Knollys v. Shepherd w87
Kaox v. Hotham « 103
L.
Labouchere v. Tupper we 178
Lambell v. Lambe w143
Lane - )37
v. Green w 48
Lang e. Pugh w 47
Langdon v. Rooke . 138
Langford v Gowlaad o 87
Lawson », Stitch w108



m%ﬁlﬁ of, v. Amberst
e of, v,

v. Munda
Leewing v. She

Leeson

Leighton v Baillie

ie v, Leslie
Lester v, Garland
Lett v. Randall
Lewin v, Lewin
Lewis v. Lewis
Lincoln v. erigl:lt
Lindgren v. Lindgren
Lindge?l v. Thacker
Lister v. Smith
Lloyd ». Branton
Loffus v. Maw
ng v. Blackall
——e ¢, Short
v. Watkinson
Longbottom v. Satoor
Longhead v. Phelps
Longmore v. Broom
Lovegrove

money Dossee
Ludlow, Re

gton v, Sewell
Lyall ». Paton
Lyons, Mayor o

MeCleroth v. Bacon
Mackinnon v. Peach
Maddison . Andrew
Mabéréni Essada B
Company
Maitland v. Adair
or v. Williams
tass v. Maltass
Manly, Marths
Manning v. Purcell
wenmeen 9, Thesi
Markwell ». Markwell
Marsh v. Marsh
Marshall, Ex parte
Mason v. e
e 9, Mo
Masters v. Masters
Matbews v, Warner
Mathias
Matthews v. Foulshaw
Maybank 0. Brooks
ard v. Wright
ish v. Mellis

(1]

84,

o0

>

(2 4]

Luckanunder Seal v, Koroox;;-

Xxiil

34
s
54
68
)|
147
7l

192

102
125
181
32
198
45
&8
37
101
30
62
107
62
87
84
60
25
144

oo XXVI

52

. XXVI

£0.E.LCo...2

ye v. E. L.

[ L 1]

53
8

5, 30

62
75
60

169
74
43
11

136
54
70

179
43
88
65

S
Nl
27
33
46
74
56
65

121

ﬁiel:f“m . Nm . 0 l“
irwanjee erwanjee

9. Awan Base w 901
Miller . I'Iru!:idluione o 181

v o 138
Milli wrgoed “ 8
Mitcheson . 40
Mitchell v, Gard w 17T
Modee Kaikoosrow Hermusjee

v. Cooverbhaee « 201
Moffet v. Bates .99, 122
Moorhouse 0. Lord « 8 11
Morgan ». Thomas w140
Morley, Re “
Morrall v. Sutton o 7
Morrel v, Fisher . 48
Morris o 't
Mortimer v. West 7
Morton “ v8
Moseley v. Mafrey “ 47
Moss v. Bardawell . 138
Moyle v. Moyle
Muddenmohun MuoHick xxwi
Mullick v. Mullick 174
Mullins v. Smith’ . 1
Muncher%e Pestonjee v. Na.

rayen Luxmon . 36
Mundy w27
Munro v. Douglas 8
———— 9, Munre
Murray v. Jones
Musleah v, Musleah w200

N.
Napier, C. J. o 156
Nash v, Morley w86
Nawab Amin Ocl Dowlah v,

Syud Roshun Ali Khanr ... xxvii
Naylor v. Stainsby -
Neathway v. Reed . 94
Nerot v. Burnard 4
Newman v. Barton w 198
Newton v. Metr. Ry. Co. ... 189
Nichols ». Hawkes
Nicholls v. Binns 26

v. Hawkes

v. Nicholls 27

v. Osborn 98
Nickesson v, Cockill 187
Nosotti v, Jefferson 177

0.

Oddie v. Brown 56
Ogle v. Morgan 177

Ommaney ». Binglam
Onions v. Tyrer

nheim 0, Hen
OFFe Kaina

Owston



P‘a

Padbury 0. Clark

Padget v. Priest

Page v, Leapingwell
Pafmer v, Craufurd *
Puramour v. Yardley
Parkes John

Paull ». Bimpaon
Peacock

Pearce v. Grabsm

Pegg v. Chambelain
Pelham v, Anderson
Pembroke v, Friend
Pennington v. Healey
Penny v, Turner
Perkins v, Micklethwaite
Pettifer v. James
Peyton v. Bury

Phanus Johannes
Phillips ». Eastwood
Phipps v. Annesley
Pickering v. Pickering
Pickup v, Atkinson
Piercy '
Pitt v. Pitt oo
Pomfret v. Perring

Pope v. Whitcombe
Porter v, Fox

Pottinger v. Wightman
Potts v. Atherton vor
Powell's Trust

Powell v. Evans
v. Rees oo
v. Stratford
Pratt v. Mathew
Price v. Newbolt
Pulman -
Pulsford v. Hunter
Pyot v. Pyot
R.
Rackham r. Seddall ver
Radford v. Radford
Raffenel
Raine
Rainsford v, Taynton
Bga Deedar Hossein v, Ranee
uhoor ool Nisss
Randfield v. Randfield
Raven v, Waite
Rawlings v, Jennin e
Rawlinson v. Burnell e
Rayner ». Mowbray
Read v. 8nell - ves
Reay v. Rawlinson sos
v. Devaynes. - ' .,

Rees
ina v. Sandes
m v. Wealey

xxiy

169
181
128
168

170
144

76
150

86
121
1908

43
143
99
200
53
187
110
110
33
12
59

61, 62

83
11
88
64
198
207
136
46
43
138

61

8
47
11
25
131

200
37
199
144
61

108

'3

». Cooper

Reynolds v, Kortw
‘Rhodes », Rhodes
Richard », Robson
Richards . Richards
Richardson v. Watson
Richmond ». Nicholson
Ricketts v. Turquand
Ridges v. Morrison -
Ring v. Hardwick
Ripley
Rippen v. Bates
Ritchie v. Stokes
River's Case
Roberts

9. Kuffin

2. Pocock

v. Robert
Rocke
Roddy » Fitzgerald
Roe v. Bell

2. Reade
Rogers v. Thomas
Towsey
Rolfe v. Perry
Ross v. Borer
Rosser
Rowson ». Harison
Ryan ». Ryan
Ryder

——— v.

8.

Sadler v. Tyrner
Sanderscn v, Stoddart
Saunders
Savery v. Dyer
Schloss v. Stiebel
Serimshire v. Scrimshire
Scruby v. Fordbam
Scurfield ». Howes
Belsey, Liord v. Lake, Lord
Benior v. Ward
ey & Shatab
sbury g Sha

gharlangrzs.hMildon i

harpe v. Sharpe
Sh::rl,)e Ex parte
Bhelling -
Shirt v. Westby
Shore v. Wilson
8hort v, Smith
Si'bley v, Cook
—— 9. Perry
Simson v, Jones
Simpson
e 9, JORES |

msher v. Northeote

Slatter o: Slatter -
Smith (8-Curt. 31},
e (34 L, J. Prob. 19)

(22} '60

*ye

00

87

[ 11

45

71

o 100
909 148
54
217, 218
67
w146
58
109, 182
.“. 41
e 144
[ 4 X 44’ 65
49
‘oo 68
veo 53
s 94
17
w125
oo 141
w“ 121
143

136

109
176
167

46

7

Y 40
ves 94
46

208

62

117

170

68

e 53
w 6
148

75

T4

5, 66
xx%
817
24

o [
16

41

v

e

"9



Bmith v, Campbell Tothill o, Pitt
e 9. Bverett Towoley v. Bedwell
P— P, gﬁ:d owns v. EVengwortb
g {), n!gﬂh'e . ,m e
Bolomon Mwlesh Trevelyan
Esra Bzechiel Musleah 200 Trimnell e
Bemerville v. Bomerville 7 Trotter v. Trotter o
Soutbey v. Lord Somerville 85 Tupper . Tupper w 40
Bparrow 0. Joaselyn Turner
Sperling 33 v. Cox 177
8 Trusts « 89, 72 v. Hardey
e v. Howel}
w!chm;dt - Lm YY) l?-ﬂ U.
Btaines v, Stewart %
Standen v. Standen Ulrich v. Litchfield e 51, 86
Stanley v. Barnes 201 Underwood v, Wing . 14, 88
Stapleton v. Cheales 50
Stephen . Hume 200 V.
Stephens v. Stephens 133
e 9, Taprell 39 Vancitters 144
Stevenson v. Abington 101 Van Straubensee v. Monck 33
v. Dowson J06 Vaughan v. Vanderstegen 5
Stillman v, Weedon 57 Veal v, Veab
Stockwell v. Ritherdon: 38,41 Vei 141
Stokes v. Cheek 103 Velho v. Leife 138
Stone v, Parker 121 Viegas xx viii
Stracey 25 Vincent v. Godson
Stott v, Lord 172 Vinnicombe v, Butler
Strange v. Bmith 96 Vige v. Stoney o1
Stratton v, Best 129
Street . Btreet 126 W.
Stretch ». Watkins Walcot ». Hall we 198
Btringer v. Gardiner 45  Walker v, Carless 143
Stuart 9. Bute 28  Waller v. Barratt 180
Studholm v. Hodgson 191  Wallich 138
Sturgess v. Pearson £9 Walsh v. Wallinger 61
Sui“e 0. IuO‘lﬁlel‘ PY 70 W.lton’ RO ~ ate 84
Summerell v. Clements o 28 Ward v. Turner w134
Sweeting v, Bweeting 87 Warren v. Kelson 154
Sydney v. Wilmer 8 v. Rudall 92
Webb v. Byng 45
Webber v, Webber 188
Talbot v, Lovd Radnor 92 Westmeath v. Westmeath 100
Taylor v. Newton Y75 Whale v. Booth 171
e 9, Richardeon 47 Wharram ». Wharram 36
e 9, Taylor 1.0 Wharton o, Barker 62
Taynton o, Hannay o 151 Whicker v. Hume 8
’. Cnv?em« 376 White
Temm v. Tempest 37 White's Trusts 80
». Rendlesham White v. Baker 84
copramne I, W “ S Y, o 84
Thomas v. Evans 39 Whitehead v. Taylor 170
Thompron v. Shakespeare 87 Whitehorn v, Harris w 6l
Thornaeroft v. Lashmar 27 Whitley v. Whitle w129
Thrupp o. Collett 86 Wigans, Ro'hnl 37
Thwaites 0. Foreman 181 “Vigg v. W? o 17
Tm’ 136 W 0. YOX w208
Toplil 1 Baker L] W s 0“. oee 65



m
i
'

‘Wilking v, Jodrell 53 | Woodsteck v. Shilleto - A7
Williams 18, 149 | Woolstencroft v. Woolstenoroft 121
67 | Worthington v. Evens ... 96
Yo A‘mu 1) 41 S Y, Wum sse '!32
2. Dormer 12 | Wrench v. Jutting e 88
v. Jones 74 Wr‘Eht, Inre o 18
Willis 0. Courtois 53, 54 | Wylie v. Wylie w 43
— 9, Hiscox 100 Wynch, Ex pal'h oee Gb
Wilson v, Lady Dunsany 178 - :
v, Eden 57 Y.
Wiltshire, Re 181
Wing v. ve 74 | Yates v. Compton w126
Wisden v. Wisden ee 63 | Yates v. Maddan s 125
Witt v, Amiss oo 136 | Yelverton v. Yelverton w12
Wood v, Penoyre 186 | Young v, Davies 37,66, 75
Woodhouse v. Meredith 59 | w9, Oxley wo 1687
Woodhouslee, Lord v. Dalrymple 67

Lisr or TEXT-BOOKS CITED.

‘ Baillie.—The Moohummudan Law of Inheritance, Calcutta, 1832.

* Black. Comm.'—Blackstone's Commentaries on the Laws of England, 19th
ed., by Coleridge, 1825.

‘ Burge Comm.'—Burge’s Commentaries on Colontal and Foreign Laws, 1838,

* Burn Ecc. Law.'—Burn's Ecclesiastical Law, 9th ed., 1842,

¢ Burt. Comp.’—Burton’s Compendium of the law of rea}‘({)r?erty, 7th ed., 1850,

¢ Bythewood.'—Bythewood and Jarman's Precedents, 3rd ed., by Sweet.

* Chitty's Stat.’—Chitty's Collection of Statutes, 2d ed., 1854,

*Co. Lit.'—Coke's Commentary on Littleton, 18th ed., by Butler, 1823,

‘Coote Prob.'—Coote’s Practice of the Court of Probate, 4th ed., 1863.

‘Dart V. & P.'—Dart on Vendors and Purchasers, 3d ed., 1856.

* Dav. Conv,'—Davidson's Precedents and Forms in Conveyancing, 2d ed,

¢ Hawk.'—=Hawkins' Treatise on the Construction of Wills.

¢ Hedfya.'~The HedAya, translated by Charles Hamilton, 1791,

¢ Jart, Wills'—Jarman's Treatise on Wills, 3d ed., 1861.

¢ W.QI;I. ‘Macn.'—Principles and Precedents of Mahommedan Law, Calcutts
1826, : ,

¢ Phill. Dom.'~Phillimore, Law of Domicil, 1847,

‘ Rop. Leg.'—Roper's Treatise on the Law of Legacies, 3d ed., by White, 1828,

‘ Sandars’ Inst,'—Sandars' Institutes of Justinian, 2d ed., 1859.

‘ Shepp. Touchst.'—Sheppard’s Touchstone of CommonAskuranoces, 7th ed., 1820,

*Smith R. & P. P.'—Smith's Law of Real & Personal Property, 3d ed., 18635,

‘Bpeace Eq. Jur.'—8pence, Equitable Jurisdiction, Vol II,, 1849, -

‘8tory Eq. Jur.'—Story on Equity Jurisprudence, 6th ed., 1858,

¢ gugd. so\&v‘.’i;-s en's Tmﬂt;eae L:f Pc;'v;_eu,dsth edé,I}BGI. X

‘Sugd. V. & P.'--Sugden on w of Vendors and Purchasers, 13th ed., 1857,

¢ Wentl.’-Weathk:%?n Private International Law, 1858, ’

‘Wh. & T\ L. C.'—White and Tudor's Leadini:g:ses"in Equity, 1849.

s ‘zt‘z'.ed Elxgg.'—wlllm' inms on the law of Executors and Administrators,

0’ ]



xxvl

AXD

;’ 96' Ll.“'{efr:ho rnd add M Stal v, Koroonamonsy

. 6L 3  commentary, ' Y.

L Ivadi created by an English Will to appoint moveables
., 1. 11, add * A power an to t m

‘ by Will duly executed” n%bo executed by a Will v:hd?oooxding to the

law of England or zn {ll made in conformity with the law of the

testator's domicile (I’ v. Harkness, 8¢ L. J. Ch. 311).

P. 10, last ine, add, ¢ Bee, too, the International Domicile Act, 1661 (84
25 Vie. ¢, 121) Bec. 1.

P. 17, last line, add ‘See Atforney General v. Kihler, 9 H, L. Ca, 654/

P. 24, lines 7 and 8, omit the words * of iand and moveables becoming subject
to different rules in such a case ;' and for line 22 substitute *The real estate
of a female infant has hitherto not been ca%able of being bound by the
sattloment, because her real estate does mot by the marriage become the
absolute property of the husband (Simson v. Jones, 2 R. & M. 376). Hence
Sec. 45, which extends to moveables as well as immoveables, was introduced
as an enabling Section.’

P. 25, line 6 from bottom, add *If, however, he be of ‘sound mind' (like
Laura Bridgman) and over 18, there is ro reason why under this Act he should
not be a testator.

P. 81, line 3, for ‘ where' read * when'

P. 82, line 21 from bottom, add * Rees, 34 L. J. Prob. 86: C'roft v. Croft,
34 L. J. Prob. 44.

P. 89, line 22, afler ¢ 598" insert* Luke, 11 Jur. N. 8, 397.

P. 84, after Illustration (c) insert * Goldie, 1 Bouln. 360.’

. cPkSG, line 13 from bottom, for * Lazwmon' read ‘Luzamonjee (1 Bomb.

. C. Rep. 77).

BoulR 48, hng 11 from bottom, after * 135 insert* Mudden Mohun Mullick, 2

n. 90."

P. 46, lustration (f) line 4, for ¢ testators’ read * testator’

P. 47, line 27, for * E' read ‘ C.

— line 86, for ‘arpnrenﬂy’ read ‘ apparent’

P. 48, Ilustration (0) for ¢ zAmindérf" read ‘ zamindérf

P. 50, line 16, for ¢ two mere' read ¢ two or more’

P. 52, line 27, for ¢ ibid.' read ¢ 1 Jarm, Wills.'

P. 54, line 2 from bottom, after ¢ Wills' insert 765.

P. 88, Illustration ( f) for ‘ bequest’ read ‘ bequeaths’

P. 68, last line, for (n) read (m%

P. 69, line 19, for * are legitimate’ read * ave illegitimate’

P. 72, line 5, for ‘entitied’ read ¢ entitled’

—— line 7 from bottom, defore * (Hawk.' insert ‘ 18’

P. 74, in marg. note, for * or’ read * of’

P. 75, line 9, for ¢ survivor' read * other joint-tenant’

P. 76, line 11 from bottom, for * whereby' read * where by’

P. 77, line 13 from bottom, for ¢ brother’ read ¢ brothers'

P. 78, line 11, for * A, read ‘A

= line 12 from bottom, after ‘I insert a comma

Y. 81, Bec. 101, line 4, for *leaving’ read *living’

i:me 19, before ¢ impliedly' insert ¢ or'

~— line § from bottom, for ¢ Eg.' read ‘ Eq.

P. 90, last line, for *interest”) not' read interest”
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P. 138, hine 11, for‘B’mad‘O’

P. 148, note, lineﬂh‘cm'ﬂ.’ insert 8

P. 161, Beo. 245. The whele of the pote to this Seeuon,mepe the first
lino,dmldho to Sec. 348 (p. 162).

P. 180, line 13 bottom, ﬂar‘voluntaem insert  * Fhe phrase “hes
10 right” merely excludes the exeoutor’s discretion.’

, 101, line 14, mopeﬁy mm‘&o
P. lflme%,ﬁ«'r t is to say’ read ¢ In England’

g;%hnelz vy E et ‘¢ Nawab Amin-00d-Dow=
00, note, line 2, nuncupative’ insert ¢ ( Nawa in-00d~
lah v. Syud Roshun Ahmgsbzioo. I. A. Ca. 199). : .

P. 201, line 8, for ¢ 8 read ¢8.’

P. 205, after Sec. 7, add * When there is no next of kin the Crown, of

eourse, would take as ultimus Maeres.

P, 210, line 1, for ¢ 1888 read ¢ 1855

F. 215, after sec. 17 insert * The Administrator General is entitled under
this Section to a grant in preference to an ordinary pecuniary legatee (Viegas,
1 Bom. H. C. Rep. 108).

P. 217, line 2 from bottom, for ¢ hall’ read ¢ shall”

P 221, line 8, for ¢ 1885' read * 1849.

P. 230, line 16 from bottom, for ¢ certifiate’ read * certificate’



An Act lo amend and define the Law of Intestate and
Testamentary Succession tn British India.

WHEREAS it is expedient to amend and define the
rules of law applicable to Intes-
tate and Testamentary Succes-
sion in British India; It is enacted as follows :—

Preamble.

Part I
Preliminary.
1. This Act may be cited as ‘‘ The Indian
Short Title. Succession Act, 1865.”

2. Except as provided by this Act or by any
other law for the time being in
~ force, the rules herein contain-
India in cases of ed shall constitute the law of
British India applicable to all
cases of Intestate or Testa-

mentary Succession.
3. Inthis Act, unless there be something repug-
Interpretation Clause.  nant in the subject or context—

Words importing the singular number include
« Number." the plural : words importing the
plural number include the sin-
gular ; and words importing the
male sex include females.
“ Person” includes any Company or Association,
 Persop.” or body of persons whether in-
rson.
corporated or not.
“ Year” and ‘‘ Month” respectively mean a year
“ Year." and month reckoned according
“ Month.” to the British Calendar.
‘“ Immoveable property” includes land, incor-
pro- poreal tenements and things
attached to the earth, or perma-

nently fastened to anything which is attached to
the earth.

‘ Incorporeal tenements.’ An incorporeal tenement includes ev
modification of right concerning land, to which the law hss attributed
a substantive though invisible Eeing. It consists of a right, not to the

¢ Gender.”



(2)

possession of the land itself, but to some benefit to arise out of it
(Burton, Comp. Secs. 3, 4.) For example, Rents, private rights of
Way rights to running Water (a), and to Light.

‘““ Moveable property” means property of every
description except immoveable

property.

See the Penal Code, Sec. 22.
““ Province” includes any division of British India
having a Court of the last re-
sort.
‘ British India” means the Territories which are,
« British India" or may become, vested in Her

' Majesty or her successors by the
Statutes 21 and 22 Vie., Cap. 106 (An Act jor the
better Government of India) other than the Settle-
ment of Prince of Wales’ Island, Singapore, and
Malacea.

¢ District Judge” means the Judge of a prineipal

Civil Court of original jurisdic-

“ Moveable proper-

1"

ty.

¢ Province.”

“ District Judge.”

tion.
‘ Minor” means any person who shall not have
“ Minor." completed the age of eighteen
“ Minority. years, and ‘‘ minority” means the

status of such person.

‘WA means the legal declaration of the inten-
tions of the testator with respect
to his property, which he desires

to be carried into cffect after his death.

This definition seems taken from the Roman Law: ¢ Voluntatis

nostrae justa sententia, de co, quod quis post mortem suam fieri velit,”
Dig. lib. 28, tit. 1, 1. 1.

‘“ Codicil” means an instrument made in relation
to a Will, and explaining, alter-
ing or adding to its dispositions.
It is considered as forming an additional part of the
Will.

This is the meaning now given by English law to Codicil. (Of
old, it meant a testament without an executor appointed). &'be
Roman Codicilli might be made without there being any testament
st all, and were merefy directions enforced as creating fidei commissa.
Sand. Inst. 350.

“ Codicil.”

—

(o) 1 Morl. Dig. 2d, ser, 389: 1 Madras H. C. Rep. 258.
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A Codicil is prima facie dependent on the Will, and, as we shall see, the
destruction of the latter is presumed to be a revocation of the former
(Greenuood v. Cozens, 2 Sw. & T. 364, 368.)

“ Probate’” means the copy of a Will certified

under the scal of a Court of

competent jurisdiction, with a

grant of administration to the estate of the testator.
From Wms. Exors. 254.

“ Probate.”

‘“ Executor” means a person to whom the execu-
tion of the last Will of a deceas-
ed person 1s, by the testator’s
appointment, confided.

« Executor.”

In England an executor means * the person to whom the execution
of the last Will and Testament of personal estate is, hy the testator's
appointment, confided (Wms Exors. 196).  No distinction being
drawn by this Act between the devolution of real and that of per-
sonal property, the words italicised have been omitted from this de-
finition.

‘ Administrator’” means a person appointed by
competent authority to adminis-
ter the estate of a deceased
person when there is no executor.

And in every part of British India to which this

«Local Govern-  Act shall extend, *Local Go-
ment.” vernment” shall mean the per-
sou authorized by law to administer Executive Go-
vernment i such part; and
“ High Court” shall mean the
highest Civil Court of Appeal therein.

1. No person shall, by marriage, acquire any

Interests and powers interest in* the property of the
not acquired ner lost person whom he or she marries,
by marriage. nor become incapable of domnr
any act in respect of his or her own property, which
he or she could have done 1f unmarried.

“ Administrator.”

“ High Court.”

This Section (which does not apply to marriages contracted before
1st January 1866 —see Scc. 331) will make important changes in
the general rights, liabilities and disabilities arising out of the relation
of husband and wife, in the case of persons to whom English Law has
hitherto been applied in India.

So far as regards property, it appears to abolish by implication the
doctrine of unity of persons between husband and wife.

Of the effect of marriage upon the ucts and agreements of the
husband and uafe prior to wmarriage. Marriage will still revoke the
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maker's will, except when made under a power in the case mentioned in
Section 56. But a spinster’s submission to arbitration in respect of her
own property will not be revoked by her marriage before the award,
(Charnley v. Winstanley, 5 East, 266 : Russ. Arb. 156), and thie marriage
of a spinster partner will now probably be held not to operate as a disso-
lution of a partnership at will (Nerot v. Burnard, 4 Rep. 17).

Of the effect of marriage upon the prior acts and agreements
of the husband or wife, with or in relation to each other. 1t will proba-
bly be held that Section 4 has altogether done away with the common
law rule, that where a man marries his creditor the debt is thereby
released. The law remains as it was in the case of an executrix or
administratrix marrying a debtor to the estate (Dorchester v.
Webb, Cro. Car. 372), and in that of an executor marrying a residuary
legatee (Baker v. Hall, 12 Ves. 497).

Of the effect of Ulimitations of property to husband and wife
during the coverture. At common law, when an estate is conveyed or
devised to the husband and wife during the coverture, they will take
by entireties, 1. e. cach of themis seised of the whole estate, and
neither of a part, and the survivor s entitled to the whole ; but the
husband may do what he pleases with the rents and profits during covert-
ure. This doctrine rests on the unity of persons between husband and
wife which, as above suggested, would secem to be abolished
in the case of those to whom this Act appliecs. The conse-
uence is that the husband and wife in such a case would take as joint
tenants with equal undivided shares, and with power to each to alien
his or her own moiety in his or her life-time.  When a term of years
becomes vested in husband and wife, the husband alone will have no
power, such as he has at common law (Co. Litt. 187 b.), to assign the
term so as to bind the wife surviving. And when lands are oranted
jointly to a husband and wife and a third person, Littleton’s doctrine,
that the married couple would only take a moicty, would probably
not be followed.

Of gifts and grants between hushand and wife. In this re-
spect the law generally sccms unaltered.  Since the statute of uses
a husband has been able to convey to his wife, and in e uity a gift by
a husband to hs wife has always been upheld where the transaction
was bond fide and reasonable. It will, however, possibly be held,
should such a case as Doe v. Gilbert, 5 Q. B. 423, Sugd. Pow. 168,
arise, that a wife, tenant for life with the usual leasing power, may grant
a lease to her husband ; and where a husband gives bis wife moveable
property, he will have no power to alien it.

Of the husband's inlerest in wife's personal estale in possession.
Section 4 altogether does away with the rule, that marriage is an
absolute gift to the husband (a) of the personal chattels of which the
wifc was actually and beneficially possessed at the time of the mar-
ringe in her own right; (&) of such other personal chattels as come to
her during the marriage; and (¢) of the chattels personal of the
wife which, at the time of the marriage, were in the possession of a
third person.*  (See 1 Bright, 34). It also does away with the rule
that marringe is a gift to the husband of his wife's choses in action,
(that is, things to which she has only a bare right enforceable by suit,
such as debts owing to her, arrears of rent, legacies, negotiable in-
struments, Government Promissory Notes, etc.), on condition that he
reduce them into possession during the continuance of the marriage.

~ * In suing for these it will now be necessary for the wife to join: quaere,
wideed, whether the husband should be a party? The Code of Civil Procedure
15 silent on the subject,
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»

He will no longer be able,ﬂll)y his indorsement alone, to pass his wife's
negotiable instruments (Mason v. Morgan, 2 A. & E. 30): nor bas
Le any power to release or assign her choses in action.

Of the husband's interest in personal estate belonging to Ais
wife as ezecutriz or administratriz. By English Law marriage gives
the husband no interest in the goods and chattels belonging to his
wife as executrix or admiuistratrix, because, it is said, such gift might
prove disadvantageous to the creditors of the testator or intestate,
(1 Bright, 39). Section 4 in this respect leaves the law as it was. It
would, however, seem that under this Act the husband is not entitled
to administer in his wife's right, and, consequently, that he has no
power of disposition over the personal estate vested in her as execu-
trix or administratrix, and that he cannot release debts owing to the
estate of the testator or intestate.

As regards the wife's chattels real the husband takes no in-
terest in her right, no power to sell, sub-lease or mortgage them dur-
ing the coverture. It follows, of course, that the law will make no
disposition of the wife’s term in case of the husband’s misconduct, e. g.,
for committing waste or incurring forfeiture under the Penal Code.
Nor can his wife’s property be sold for the satisfaction of his debts.

With respect to tLe wife's freeholds for life and to her free-
holds of inheritance before the birth of issue, the husband, according
to the law hitherto in force, acquired a freehold interest during the
joint lives of himself and his wife (1 Bright, 112). But as to lands
and tenements of which she was scised in fee or in tail, upon having
issue by her born alive that might by possibility inherit the cstate b
descent from her, he was entitled to an interest for his own life—called
‘ an estate by the curtesy’—in the lands and tenements in question.
Section 4 denies him any such intercst, and removes from Indian
law a large and diflicult body of learning, which, in a country where
there are so few settlements, would have occasionally caused much
difficulty in working out the part of this Act relating to succession,
Other diflicult heads of Eng&ish law—the husband’s power over his
wife's realty—his right to be rciieved against dispositions of property
made by the wife before marringe, her equity to a scttlement out of her
own property—are also swept away by the operation of this Section.
And m antenuptial settlements prepared after the commencement of
this Act it will be needless to insert the usual covenant to settle the
wife's after-acquired property, or (as regards her own property) at
the time of the marriage to create a trust for her separate use.

It will probably still be held that the permissive receipt by the
husband of the wife’s income shall be assumed to have .aken place
with her consent, and hence that she shall not be allowed to charge
him as her debtor for the amount received, or, at all events, shall not
be allowed to recuver more than one year’s income. (2 Dav, Conv,
2nd ed. 56, 57).

Henceforward, in the absence of a settlement, a wife's estate (as in
the case of property settled to the separate use of a married woman
which she is not restrained from anticipating) will be liable for her
engacements ( Vaughan v. Vanderstegen, 2 Drew. 179), and chargeable
with the consequences of a fraud or breach of trust committed by her
(Barrow v. Barrow, 4 K. & J. 409: Hughes v. Wells, 9 llare 773:
Clive v. Carew, 5 Jur. N. 8. 487.)

‘T'he only way, then, in which a husband by operation of law be-
comes entitled to his wife’s estate is as her administrator under Sec.
205 ; and when he dies without having recovered all his wife’s personal
estate, letters of administration de bonis non &c. of her estate, will
probably, in accordance with the English practice till lately (1 Bright,
41). be granted to the representative of the wife-—the administration
being thus united with the beneficial interest.
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Part II.
Of Domicile,

5. Buccession to the immoveable property in
Law regulating suc- British India of & person deceas-

cesr:i:ssto iﬁm‘: ed is regulated by the law of
P rd moveshle property, Dritish India, wherever he may

respectively. have had his domicile at the
time of his death. Succession to the moveable pro-
perty of a person deceased is regulated by the law
of the country in which he had his domicile at the

time of his death.

Tllustrations.

(a) A, having his domicile in British India, dies in
France, leaving moveable property in France, moveable pro-
perty in England, and property, both moveable and im-
moveable, in British India. The succession to the whole is

regulated by the law of British India.

(b)) A, an Englishman having his domicile in France,
dies in British India, and leaves property, both moveable
and immoveable, in British India. The succession to the
moveable property is regulated by the rules which govern
in France, the succession to the moveable property of an
Englishman dying domiciled in France, and the succession
to the immoveable property is regulated by the law of
British India.

The first clause of this Section is merely a particular case of the
rule, that succession to immoveable property is regulated by the lex
loct rei sitae (Doe v. Vardill, 5 B. & Cr. 438).

If a Will be made in England of lands in India, its construction and
the ceremonial of its execution will be governed by the rules laid
down in this Act. So if a man die intestate, domiciled in England, his
lands in India will descend according to the rules hereinafter prescribed
in cases of intestate succession. (1 Jarm. Wills, 1, 2).

Mobilia sequantur personam (a), as the rule that succession to move-
ables is regulated by the lex domicilii is occasionally expressed, of course
re?ects only questions of testacy and intestacy, of the interpretation
and construction of the Will (see Trotter v. Trotter, 4 Bl. N. 8. §02)
and of the devolution of the property: (FEnohin v. Wylie, 10 H. L.
Ca. 1, 13: Crispin v. Doglion?, 3 Sw. & T. 96): the Court of Adminis-
tration is regulated by the lex loci rei site (1 Jarm. Wills, 2). It
was to prevent the evils which would result from a conflict of jurisdic-
tions, that the law of domicile was introduced and adopted by civilised
nations (10 H. L. Ca. 15). But parties entitled to insist on the
authority of the Court of the domicile may, by their conduct give

_(a) See Story Confl. of Laws, par. 380, Phillim. Dom. 8, and Bremer v.
hy 10 Moo. . C. C. 306, 358, per Lord Wensleydale : Boyesv. Bedale,12 W,
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to the Court where the property is situate power to construe the Will
and administer the estate so far as funds and ns in the jurisdiction
of the latter Court are concerned (10 H. L. 16).

The Section under consideration does not appear to affect the rule,
that a Will made under a power, if executed as required by the power,
will be good without reference to the testamentary law of the testator's
domicile: for the appointee takes, not under the instrument exercis-
ing, but under the instrument creating, the power ; and the latter in-
strument will be construed according to the law of the place where it
is executed if it deal with moveables and according to the lex loci rei
site if it deal with immoveables. 1 Jarm. Wills, 5.

6. A person can only have one domicile
One domicile only for the purpose of succession to

affects succession to his moveable property.
moveables.

See Somerville v. Somerville, 4 Ves. 794, per Lord Alvanley: Forbes
v. Forbes, Kay 353, per Wood V. C.

7. The domicile of origin of every person of
Domicile of origin of 1€gitimate birth is in the country
erson of legitimate in which at the time of his birth
irth. his father was domiciled: orif he
is a posthumous child, in the country in which his

father was domiciled at the time of the father’s
death.
Tllustration.

At the time of the birth of A, his father was domiciled in
England. A’s domicile of origin is in England, whatever
may be the country in which he was born,

8. The domicile of origin of an illegitimate
Domicile of origin of  €hild 1s in the country in which,

illegitimate child. at the time of his birth, his
mother was domiciled.

Except in one point, Sections 7 and 8 merely express the rule
ot the Civil Law : Patris originem unusquisque sequitur and Ejus, qui
justum patrem non habet, prima origo a matre (1 Burge, 33 : Scrimshire
v. Scrimshire, 2 Hagy. Cons. Rep. 405). The exception referred to,
is the provision as to the domicile of origin of a posthumous child.
The rule hitherto prevalent is that such a child's domicile of origin is
the domicile which its mother had at the time of its birth.

The Act makes no provision for the case where the child’s parents
are unknown. It is submitted that the domicile of origin is then the
place of its birth, or that where it is found (Westl. 35.)

Donmicile is the legal conception of residence (Westl. 30), of which there
are three kinds. f Every one receives at birth a ¢ Domicile of origin”
(domicilium originis vel naturale, domicilium nativitatis) which adheres
until another is acquired and so, throughout life, each successive domi-
cile can only be lost by the acquisition of a new one (Sec. 9 infra: Westl.
33)—1I. Domicile by operation of law (necessarium) which attaches to
two classes: those under the control of another, as in the case of () the
wife (Secs. 15, 16) b. the minor, Sec. 14), ¢. the servant, (Sec. 12) and
those on whom the State affixes a domicile as in the case of «. the officer,
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h. the prisoner (See. 16).—II[. Domicile of choice (voluntarium,
adscititium) where one is abandoned and another acquired (Phillim. 25).

Continuance of do- 9. The domicile of origin pre-
micile of origin. - vails until & new domicile has
been acquired.

The presumption of law is that the domicile of origin is retained
unless the change is proved. The burthen of proving the change is cast
on him who alleges it (1 Burge, Comm. 34, 40: Aikman v. Aikman, 3
Macq.877 : 7 Jur.N. 8.1017, per Lord Wensleydale,A#ty Gen. v. Rowe,
Hurl. & Colt. 31 ; 8 Jur. N. 8. 823). The circumstances amounting to

roof of the acquisition of a new domicile are defined in the following
gection to be these : 1st, the factum of taking up a new babitation ina
country not that of his origin, and 2d, that such habitation be ¢ fixed” i. e.
taken up with the animus manends, the intention to reside, in the new
locality. As to the first it would seem that a man’s being in itinere would
not be a sufficient taking up a new habitation (but see Munro v. Douglas,
5 Madd. 379 : Forbes v. Igorbes, Kay 354) : there must be a complete
transit to, and an actual residence in the new home. But to consoli-
date the new domicile, when the transit is once complete, length of
time is not important: one day will be sufficient, provided the animus
manendi exist (Craigie v. Lewin, 3 Curt. 448: Westl. 38). When death
occurs in transitu the old domicile (if an acquired one) does not remain,
the consequence being that the domicile of origin reverts, Lyall v. Palon,
25 L. J., Ch. 746 : 2 Jarm. Wills 9: 3 Sw. & T.18. Much difficulty
will probably arise from the ambiguity of the term ¢ fixed” as it de-
pends for its interpretation on the intention of the party, which must be
collected from various indicia incapable of precise definition. (Wood
V. C., Kay 353) : the mere being in the new locality for however long a
continuance, will not of itself be sufficicnt. As Lord Cranworth said
in Whicker v. Hume, 7 H. L. Ca. 159, and in Moorhouse v. Lord,
10 H. L. Ca. 283, a man must intend guatenus in illo exuere patriam. See
further as to the effect of residence, IHodgson v. Beauchesne, 12 Moo.
P.C.285,328. A Scotch domicile has been retained by the absence of the
animus manendi, during an eight ycars’ habitation in iondon (Munro v.
Munro, 7 Cl. & F. 842, Westl. 386.) Next, as the intention must be
to reside, it will not be satisfied by a sojourn adopted for a limited or
temporary purpose, with the design of returning on accomplish-
ment (Westl. 36.) Thus in the case of the politica% refugee (Section
10, infra, Illustration 6), which seems suggested by DeBonneval v. De
Bonneval, 1 Curt. 856, his hope of a political change, which may
enable him to return, is consié)ered to preserve to him his native
domicile. So an English domicile would not be lost by the intention
of I?ending a year or two in Italy for the sake of health (Whicker
v. Hume, 13 Reav. 366, 398)—*‘ though,” says Mr. Westlake, * if
the necessity of a warm climate should cause one to remove his
establishment to Naples, it would not be preserved by the indefinite
hope of returning at some future period with a renovated constitution”
(see Hoskins v. Mathews, 8 De G. Mac. & G. 13: Moorhouse
v. Lord, 10 H. L. Ca. 292, per Lord Kingsdown).

The following is Dr. Phillimore’s list of the circumstances which
have been relied on as affording e¢vidence of the intention (animus
manend’?. 1. Place of birth and origin. 2. Oral (a) and written declara-
tion. 3. The place of death. () 4. The place of wife (¢)and family. 5. The

. The English Courts ascribe little value to oral declarations, Phill. 513:
12 Moo. P. C. 325.
() A circumstance of very slight moment, Phill, 114, 118,
(c) See per Wood V. C., Kay, 864
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house of trade. 6. The depository of family ers and memorials.
V. The Mansion house. 8. Description in 1 documents. 9, Poa-
session and exergise of political rights and privileges. 10. Possession
of real estate. 11. Length of residence and lapse of time. (Time
M#, according to Lord Stowell, the grand ingredient in constituting
domicile, 3 Rob. Adm. 2324).

It is a rule that an office which uires & residence confers a
domicile in that place where its holder 1s bound to reside constantly.
But to this the Act makes two exceptions, first, in the case of persons
residing here in the Civil or Military Service, next, in the case of
Ambassadors and Consuls., Except in the case of the servant of an
Ambassador or Consul S?lec 12), the Act is silent as to the domicile
of a domestic servant, which is beld to be that of his master (Westl.
42, Phillim. et seq.).

As to prisoners, an enforced sojourn does not change the domicile
(Burton v, Fisker, 1 Milw. 183: Phillim. Dom. 88.), unless, as in the
case of transportation for life (see Sec. 16), it be such as to exclude the
possibility of return (Phillim. Dom. p. 89 : Westl. 47, 48). )

A domicile will not be lost by a constrained residence in a foreign
country (In the Goods of the Duchess I)'Oriéans, 1 Sw. & T. 254.)

10. A man acquires a new domicile by taking
-Acquisition of new UP his fixed habitation in a
domicile. country which is not that of
his domicile of origin.

Ezxplanation.—A man is not to be considered a3
having taken up his fixed habitation in Dritish
India merely by reason of his residing there in
Her Majesty’s Civil or Military Service, or in the
exercise of any profession or calling. |

Hlustrations.

(a.) A, whose domicile of origin i1s in England, proceceds
to British India, where he settles as a Barrister or a Mer-
chant, intending to reside there during the remainder of his
life. His domicile 18 now in British India.

See The Indian Chief, 3 Robins. Adm. Rep. 18.

(b.) A, whose domicile is in England, goes to Austria,
and enters the Austrian service, intending to remain in that
service. A has acquired a domicile in Austria.

Ommaney v. Bingham, Phill. Dom. 72-75, 5§ Ves. 757.

(c.) A, whose domicile of origin is in France, comes to
reside in British India under an engagement with the British
Indian Government for a certain number of years, It is his
intention to return to France at the end of that period. He
does not acquire a domicile in British India.

(d.) A, whose domicile is in England, goes to reside in
British India for the purg:ae of winding up the affairs of a
partnership which has been dissolved, and with the inten-
tion of returning to England as soon as that purpose is

B
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accomplished. He does not by such residence acquire a
domicile in British India, however long the residence may
last. '

(e) A, having gone to reside in British India under the
circumstances mentioned in the last preceding illustration,
afterwards alters his intention, and takes up his fixed habi-
tation in British India. A has acquired a domicile in Bri-
tish India.

(7)) A, whose domicile 18 in the French Settlement of
Chaudernagore, is compelled by political events to take
refuge in Calcutta, and resides in Calcutta for many years in
the hope of such political changes as may enable him to
return with safety to Chandernagore. He does not by such
residence acquire a domicile in British India.

De Bonneval v. De Bonneval, 1 Curt. 856.

(9.) A, baving come to Calcutta under the circumstances
stated in the last preceding illustration, continues to reside
there after such political changes have occurred as would
enable him to return with safety to Chandernagore, and he
intends that his residence in Calcutta shall be permanent.
A has acquired a domicile in British India. :

The Explanation follows the first branch of the old rule, that
a person did not change bis domicile by going to British India
in the service of the Crown ; but that it was otherwise if he entered
the service of the East India Company (Bruce v. Bruce, 2 B. & P,
229 : Forbes v. Forbes, Kay, 356 : Jopp v. Wood, 11 Jur. N, 8. 52, 212.)
The provision embodied in the explanation * is as regards the bulk of
the army, nothing more than a statement of the existing law. Its ap-
plication to the staff corps and to the official and professional classes
may perhaps be less favourable to the acquisition of an Indian domicile
by those classes than the strict rules of English law, but we believe
that it is the most just and suitable rule that can be laid down for
India."—First Report of Commissioners.

11. Any person may acquire a domicile in
Special mode of ac- Dritish India by making and
quiring domicile in depositing in some Office in
ritish Indis. British India (to be fixed by the
Local Government), a declaration in writing under
his hand of his desire to acquire such domicile, pro-
vided that he shall have been resident in British
India for one year immediately preceding the time
of his making such declaration.

This Section seems suggested by the French Code Civil, Art.
104, which permits a person to declare his domicile to the municipality
of the place which he has abandoned, and to that of the place to
which he has transferred his domicile. Such declaration affords con-
clusive evidence of the existence of the intention. -
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12. A person who is appointed by the Govern-
ment of one country to be its

Domicile not acquired _
by residence ina coun- ambassador, consul or other re

try merely as the re- presentative in another country

{’_’;:::n‘gm"::{m:ﬁ“ does not acquire a domicile in
dence with bim a3 par¢  the latter country by reason only

of bis family or as a of residing there in pursuance
servent. of his appointment ; nor does
any other person acquire such domicile by reason
only of residing with him as part of his family or as
a servant.

The house of an Ambas«ador is considered to be part of his
suvereign's territory (Westl. 9, note, 45). DBut as the same reason docs
not apply to the domicile of Consuls (Maltass v. Maltass, Rob. 79 :
Gout v. Zymmermana, 5 Notes of Cases,445) or Attachés, another ground
must be sought for the rule ; and it is supplied by the duty of these
classes of public servants to act for the interest and remain identi-
fied with the feelings of the State by which they are accredited. Ac-
cordingly the doctrine is confined to the retention of the home-domi-
cile by such minister when sent out. If a Government choose to employ
in such capacity the services of one already resident in the foreign
country—a frequent case with consuls, and not unknown with ambas-
sadors (Heath v. Samson, 14 Beav. 441)—the domicile is not changed by
the appointinent (Westl. 45), and see Atty. Gen. v. Kent, 31 L. J.
Eixch. 391 : 1 Hurl. & Colt. 12.

13. A new domicile continues until the former
Continuance of new domicile has been resumed, or
domicile. another has been acquired.

No provision is made as to the evidence of resumption of domicile,
as to which see Iu the Goods of Raffenel, 3 Sw. & T. 49: Moor-
house v. Lord, 9 Jur. N. 8. 677: 10 H. L. Ca. 272. The requisite
evidence would be slighter than is necessary to justify the conclusion
that a man means to abandon his domicile of origin and acquire a new
one (Lord v. Colvin, 4 Drew. 366).

Where a domicile has been acquired, the burthen of proof lies on
him who seeks to show that that domicile has been changed (Mazwell
v. McClure, 6 Jur. N. S. 407.)

14. The domicile of a minor follows the domicile
Minor's domicile. of the parent from whom he
derived his domicile of origin.

What, then, is the rule, in the case of a legitimate child, after
the father's death, and after the death of both parents ? It would seem
tha:t, under the Act, a fatherless minor's domicile is that which it had
at its father's death. And there is some reason for thisrule, as it
precludes the possibili‘tiy of the mother or guardian gaining an advan-
tage, in case of the child’s death under age, by removing its domicile
to a country where the rules of succession are more advantageous to
them (see Westl. 35). The weight of English authority, however,
was in favour of the mother's domicile. See Pottinger v. Wightman, 3
Mer. 67: 1 Jarm. Wills, 11. But Denisart and the French Courts in
his time held that neither mother nor guardian could change the mi-

nor's domicile (Phillim. 37, 38.)
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Ezception~The domicile of a minor does not
change with that of his parent, if the miner is mar-
ried or holds any office or employment in the service
of Her Majesty, or has set up, with the consent of
the parent, in any distinet business.

The minor married (whether with or without the proper con-
scnt P) is treated as sui juris in respect of his domicile, since on his mar-
riage he is emancipated and actually founds an establishment separate
from the parental home. (Westl. 36: Phillim. 49, 50.)

15. By marriage a woman acquires the domicile
Domicile acquired by Of her husband, if she had not
a woman on marriage.  the same domicile before.

“ By marriage” that is, by an actual lawful marriage, not by
an unlawful marriage or mere betrothal (Burge 35.

She acquires the husband’s domicile even before she leaves her resi-
dence (ib.). The theory of this acquisition of domicile rests upon
this: it is the wife’s duty to reside with her husband, and with this
duty her wish is presumed to coincide (Westl. 7.)

If a widow remarry, her domicile will be that of her second husband
(Phill. 27.)
16. The wife’s domicile during the marriage
Wife's domicile dur- follows the domicile of her hus-
ing marriage. band.

In re Daly, 25 Beav. 456.

Exception.—The wife’s domicile no longer follows
that of her husband if they he separated by the sen-
tence of a competent Court, or if the husband is
undergoing a sentence of transportation.

« Separated” 1. ¢. whether by divorce a vinculo, or a mensa et toro
only ( Williams v. Dormer, 2 Rob. 505) or, semble, by a decree for
jud}i'cial separation (Dolphin v. Robins, 7 H. L.. Ca. 390, 416, per Lord
Cranworth. But see Yelverion v. Yelverton, 1 Sw. & T. 574). There
may also be exceptional cases to which even without judicial
separation the general rule would not apply, as, for instance,
where the husband has abjured the realm, has deserted his wife and
established himself permanently in a foreign country (7 H. L. Ca. 416.)
and see FPutt v. Pitt, 10 Jur, N. 8. 785,736, per Lord Westbury C.

In such cases, and also when the husband dies, the wife regains the
power of changing her domicile, but retains the last matrimonial
domicile until she has actually changed it animo et facto (Westl. 42.)

Except in cases stat- 17Y. Except in the cases above
edminoe cannotacquire  provided for, a person cannot
during minority acquire a new
domicile.
18. An insane person cannot acquire a new
Lunatic's acquisition  domicile in any other way than
of new domicile, by his domicile following the
domicile of another person. .
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A domicile of chuice can of course only be acquired by a person
sui juris. Where a Scotchman after a service of forty years in India
became insane and was sent to England on leave and never recovered
his faculties and died in land, it was held that his domicile was
Anglo-Indian {Hepbaru v. Skirving, 9 W. R. 764). The section only
appears to apply to cases of lunatic minors and lunatic married women
&m, would an adult lunatic acquire the domicile of the committee
of his person? See Phill. Dom. p. §5.

19. If a man dies leaving moveable property in
Succession lto aper- British India; in the absence of
son's moveable proper- * o
y in British India in proof of any domicile elsewhere,
absence of proof of his succession to the propert%ls re-
domicile elsewhere. gulated by the law of British

India.

This section, in the case of the death in India of every person
other than a Hindd, a Buddhist or a Mubammadan, throws the onus
on him who would prove that the deceased was domiciled elsewhere.

Parr III
Of Consanguinity.
This Part does not apply to Parsees (Act XXI of 1863, Section 8.)

20. Kindred or consanguinity is the connexion

Kindred or consan- OF relation of persons descended
guinity. from the same stock or common
ancestor.

This is the old definition: ovinculum personarum ab eodem stipite
descendentium. 2 Black. Comm., 203: Wms. Exors,, 365.

21. Lineal consanguinity is that which subsists
between two persons, one of
whom is descended in a direct
line from the other, as between a man and his
father, grandfather, and great-grandfather, and so
upwards in the direct ascending line; or between
a man, his son, grandson, great-grandson, and so
downwards in the direct descending line. Every
generation constitutes a degree, either ascending or
descending. A man’s father is related to him in
the first degree, and so likewise is his son ; his
grandfather and grandson in the second degree ;
his great-grandfather and great-grandson in the
third.

Lineal consanguinity.

2 Black. Comm., 203: Wms, Exors. 365, 366.
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22. Collateral consanguinity is that which sub-

Collateral consangui-  8i8ts between two persons who
nity. are descended from tlie same
stock or ancestor, but neither of whom is descended
in a direct line from the other. For the purpose of
ascertaining in what degree of kindred any colla- -
teral relative stands to a person deceased, it is pro-
per to reckon upwards from the person deceased to
the common stock, and then downwards to the
collateral relative, allowing a degree for cach person,
both ascending and descending.

In other words, to take the sum of the dcgrees in both lines
to the common ancestor (Wms. Exors., 366, 367.)

23. For the purpose of succession, thereis no

p distinction between those who

ersons held for pur-
pose of suceession to he  Ar€ related toa person deccased
similarly related to the  through his father and those who
deceased. are related to him through his
mother ; nor between those who are related to him
by the full blood, and those who are related to him
by the half blood ; nor between those who were
actually born 1in his life time, and those who at the
date of his death were only conceived in the womb,
but who have been subsequently boru alive.

By English law, the half blood is admitted to administration as well as
the whole: for they ave kindred of the intestate, and have been exclud-
ed from the inheritance of land only on feudal reasons. Therefore the
brother of the half blood shall exclude the uncle of the whole blood.

A child in ventre sa mére at the time of the father's death, is, by
the rules of the Common and the Civil law, to all intents and purposes
& child as much as if born in the father's life-time (Doe v. Clarke,
2 H. BL 401: Wums. Exors. 1348.)

24. In the annexed table of kindred the degrees

Mode of computing are computed as far as the sixth,
degrees of kindred.-  and are marked by numeral
figures.

The person whose relatives are to be reckoned,
and his cousin-german, or first cousin, are, as shown
in the table, related in the fourth degree ; there
being one degree of ascent to the father,and another
to the common ancestor the grandfather ; and from
him oue of descent to the uncle, and another to the
cousin-german ; making in all four degrees.
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A grandson of the brother and a son of the uncle,
t. ¢, a great-nephew and a cousin-german, are in
equal degree, being each four degrees removed.

A grandson of a cousin-german is in the same
degree as the grandson of a great uncle, for they
are both in the sixth degree of kindred. .

TABLE OF CONSANGUINITY.
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Part IV. )

Of Intestacy.

25. A wan is considered to die intestate in
respect of all property of which
a ﬁ:czls:; ¥ p::g:rt % he has not made a testamentary

considered tohavedied  (igposition which is capable of
intestate. RO

Illustrations.

(a.) A has left no Will. He has died'intestate in res-
pect of the whole of his property.

(0) A has left a Will, whereby he has appointed B his
executor ; but the Will contains no other provisions. A has
died intestate in respect of the distribution of his property.

The appointment of B. as executor does not operate as a
testamentary disposition in his favour of any part of the testator's
Wrer’cy. *his Il:as been the law in England since 11 Geo. 4 & 1

ill. 4, cap. 40.

(c) A has bequeathed his whole property for an illegal
purpose. A has dicd intestate in respect of the distribution
of his property.

(@.) A has bequeathed 1,000/ to B, and 1,000/ to the
eldest son of C, and has made no other bequest ; and has
died leaving the sum of 2,000/ and no other property. C
died before A without having ever had a son. A has died
intestate in respect of the distribution of 1,0001,

N. B. The rest of this Part does not apply to Parsees (Act XXI
of 1866, Sec. 8.)

26. Such property devolves upon the wife or
husband, or upon those who are
of such of the kindred of the deceased,
in the order and according to
the rules herein prescribed.

Ezplanation.—The widow is not entitled to the
provision hereby made for her, if by a valid contract
made before her marriage she has been excluded
from her distributive share of her husband’s estate.

So in England the widow's title under the statute of distribu-
tions may barred by a settlement before marriage excluding her
from her distributive share of her husband’s estate; and even in the
case of a female infant she may be barred of her right by such a
settlement, made before marriage, with the spprobation of her parents

and guardians (Wms. Exors. 1342). In Slatter v. Slatter, 1 Y. & C,
28, Lyndburst L. C. B., beld that a separation-deed executed by the
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wife after marriage did not deprive her of her statutory share. It is,
however, to be noted that the deed did not mention such share ex-
pressly.

27. Where the intestate has left a widow, if he

Where the intestate  has also left any lineal descend-
. left a widow and gntg one-third of his property
lineal descendants, or . .
a widow and kindred Shall belong to his widow, and
only, or a widow and the remaining two-thirds shall
no kindred. go to his lineal descendants, ac-
cording to the rules herein contained. If he has
left no lineal descendants, but has left persons
who are of kindred to him, one-half of his pro-
perty shall belong to his widow, and the other
half shall go to those who are of kindred to him, in
the order and according to the rules herein contained.
If he has left none who are of kindred to him, the
whole of his property shall belong to his widow.

The first and second rules laid down in this Section are those that
have hitherto prevailed as to the personal property of an intestate
husband. DBut where an intestate leaves a widow, but no next of kin,
the widow has hitherto been entitled only to one moicty of the per-

sonal estate, the other going to the Crown (Cave v. Roberts, 8 Sim.
214.)
It has lately been held in England that a wife divorced a mensa et

toro is one of the next of kin, and entitled under the statute (Rolfe v.
Perry, 32 L. J., Ch. 14.)

28. Where the intestate has left no widow, his
Where the intestate  PTOpErty shall go to- his lineal
bas left no widow, and descendants or to those who are
where he has left 1o of kindred to him, not bheing
kindred. . .
lineal descendants, according to
the rules herein contained : and if he has left none
who are of kindred to him, it shall go to the Crown.
The Crown would take the property subject to the intestate’s
debts, if any (Wrus. Kxors,, 1365), and not in a fiduciary character but
beneficially (Kane v. Reynolds, 4 1), M. & G. 511, per Lord Cranwortbh).
In England the Crown usually grants the property, with the exception
of a small part, by lctters patent or otherwise; and then, says Mr.

Justice Williams (Exors. 1365), such grantee seems of course entitled
to the administration, and, consequently, to the sole enjoyment of the

property.
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Part V.

Of the Distribution of an Intestate's Property.
This Part does not apply to Parsees’ (A=t XXI of 1865, Sec. 8.)

(a.) Where he has left lineal descendants.

29. The rules for the distribution of the intes-
tate’s property (after deducting
the widow’'s share, if he has left
a widow) amongst his lineal descendants are as
follows : —

30. 'Where the intestate has left surviving him

Where the intestate & Child or children, but no more
has left a child or chil- remote lineal descendant through
dren only. a deceased child, the property
shall belong to his surviving clild, if there be only
one, or shall be equally divided among all his sur-
viving children.

“ Child” and ¢ Children” here mean, respectively, a child and
children legitimate according to the law of the country where its
i)arents are domiciled at the time of its conception and birth, and not
y the law of the country where it is born (In re Wright, 2 K. & J.
596) : see 2 Bl Com. 247 : Birtwiustle v. Vardell, 7 Cl. & F. 925, 934
and In re Don's Estate, 4 Drew 199,

31.  Where the intestate has not left surviving
Where the intestate 1M any child, but has left a
has left no child, buta grandchild or grandchildren, and
grandchild o grand-  yo  more remote descendant
children. :
through a deceased grandchild,
the property shall belong to his surviving grandchild
if there be only one, or shall be equally divided among
all his surviving grandchildren.

Tiustrations.

(@) A has three children, and no more; John, Mary,
aud Henry. They all die before the father, Jobn leaving
two children, Mary three, and Henry four. Afterwards A
dies intestate, leaving those nine grandchildren and no de-
scendant of any deceascd grandchild. Each of his grand-
children shall have one-ninth.

From Wms. Exors. 1348-9.

(0.) But if Henry has died, leaving no child, then the
whole is equally divided between the intestate’s five grand-
children, the children of John and Mary,

(¢.) A has two children, and no more ; John and Mary.
John dies before his father, leaving his wife pregnant, Then

Rules of distribution.
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A dies, leaving Mary surviving him, and in due time a child
of John is born. A’s property is to be equally divided be-
tween Mary and such posthumous child.

32. In like manner the property shall go to the
Where the intestate  Surviving lineal descendants who
bas left onl eat- 1 in-
Schil dmnyor eat are nearest in degree to th.e in
fescendants in a remo-  testate, where they are all in the

ter degree. degree of great-grandchildren to
him, or are all in a more remote degreo.

33. If the intestate has left lineal descendants

Where the intestate W10 do not all stand in the sanc
leaves lineal descend- degree of kindred to him, and
antsnot all in thesame  the persons through whom the
degreeofkindred to him
and those through More remote are descended from
whom the moreremote  him are dead, the property shall
descend are dead. be divided into such a num-
ber of equal shares as may correspond with the
number of the lincal descendants of the intes-
tate who either stood in the nearest degrce of
kindred to him at his decease, or, having becen of
the like degree of kindred to him, died before
him leaving lincal descendants who survived
him ; and one of such shares shall be allotted to
each of the lineal descendants who stood in the
nearest degree of kindred to the intestate at Ins
decease; and onc of such shares shall be allotted
in respect of each of such deceased lineal descend-
ants ; and the share allotted in respect of cach of
such deceased lineal descendants shall belong to
his surviving child or children or more remowe lincal
descendants, as the case may be ; such surviving
child or children or more remote lineal descendants
always taking the share which his or their parent
or parents would have been entitled to respectively

if such parent or parents had survived the intes-
tate. -

Tllustrations.

(a.) A had three children, John, Mary, and Henry ;
John died, leaving four children, and Mary died, leaving
one, and Heary alone survived the father. On the death of
A intestate, one-third is allotted to Heonry, one-third to

J oﬁg’s four children, and the remaining third to Mary's one
child,
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(0.) A left no child, but left eight grandchildren, and
two children of a deceased grandchild. The property is
divided into nine parts, one of which is allotted to each
grandchild ; and the remaining one-ninth is equally divided

between the two great-grandchildren.
(c) A has three children, John, Mary, and Henry.

‘John dies leaving four children, and one of John’s children
dies leaving two children. Mary dies leaving onc child.
A afterwards dies intestate. One-third of his property is al-
lotted to Henry; one-third to Mary’s child ; and one-third
is divided into four parts, one of which is allotted to each of
John’s three surviving children, and the remaining part is
cqually divided between John’s two grandchildren,

(b.) Where the Intestate has left no lineal des-
cendants.

34. Where an intestate has left no lineal
Rules of distribution  4€scendants, the rules for the
where the intestate distribution of lis property (after
has left no lineal des-  deducting the widow’s share,
’ if he has left a widow) are

as follows :-—
35. If the intestate’s father be living, he shall

Where  intestate's succeed to the proper Ly .
father is living,

36. If the intestate’s father is dead, but the in-

Wi : . testate’s mother is living, and

erec  Intestate’s .
futher is dead but his there are also brothers or sisters
mother, brothers and of the intestate living, and
sisters are living. there is no child living of any
decceased brother or sister, the mother and each
living brother or sister shall succeed to the property
in equal shares.

Tllustration.

A dies intestate, survived by his mother and two brothers
of the full blood, John and Heury, and a sister Mary, who is
the daughter of his mother, but not of his father. The
mother takes one-fourth, each brother takes one-fourth, and
Mary, the sister of half blood, takes one-fourth.

37. If the intestate’s father is dead, but the

Where  intestate’s iDtestate’s mother is living, and
fathor is dead and bhis if any brother or sister, and
mother, & brother or  the child or children of any
sister, and children of .
any deceased brother Drother or sister who may have
or sister are living. died in the intestate’s lifetime
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are also living, then the mother and each living bro-
ther or sister, and the living child or children of
each deceased brother or sister, shall be entitled to
the property in equal shares, such children, if more
than one taking in equal shares only the shares
which their respective parents would have taken if
living at the intestate’s death.

Illustration.

A the intestate leaves his mother, his brothers, John and
Henry, and also one child of a deceased sister, Mary, and
two children of George, a deccased brother of the half blood
who was the son of his father but not of his mother. -The
mother takes one-fifth, John and Henry each take one-fifth,
the child of Mary takes one-fifth, and the two children of
George divide the remaining one-fifth equally between
them.

38. Ifthe intestate’s father i1s dead, but the

Where intestate's 1ntestate’s mother 1s living and
father is dead and his the brothers and sisters are all
mother and the chil-
dren of any decensed dead, but all or any of them
brother or sister are have left children who survived
Living. the intestate, the mother and
the child or children of each deceased brother or
sister shall be entitled to the property in equal
shares, such children (if more than one) taking in
cqual shares only the share which their respective
parents would have taken if living at the intestate’s

death.

Tllustration.

A the intestate leaves no brother or sister, but leaves his
mother and one child of a deccased sister Mary, and two
children of a dcceased brother George. The mother takes
one-third, the child of Mary takes ome-third, and the

children of George divide the remaining one-third equally
between them.

39. 1If the intestate’s father is dead, but the

. intestate’s mother is living, and

Where intestate’s fa-  there is neither brother, nor
ther is dead, but his . .

mother is living, and SiSter, nor child of any brother

there is no brother nor or sister of the intestate, the

sister nor nephew. property shall belong to the

mother.
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40. Where the intestate has left neither lineal
Where intestate has d€Scendant, nor father, nor mo-
left neither lineal des- ther, the property is divided
"t morfuthernor  gayally between his brothers
and sisters and the child or chil-
dren of such of them as may have died before him,
such children (if more than one) taking in equal
shares only the share which their respective parents
would have taken if living at the intestate’s
death.
41, If the intestate left neither lineal descend-
Where intestate has 20, 10X parent, nor brother
left neither lineal de- nor sister, his property shall be
* - mor parent,  djyijded equally among those of
nor brother nor sister. . . .
his relatives who are in the
necarest degree of kindred to him.

Tllustrations.

(a.) A, the intestate, has left a grandfather and a grand-
mother, and no other relative standing in the same ora
ncarcr degree of kindred to him. They, being in the second
degree, will be entitled to the property in equal shares,
exclusive of any uncle or aunt of the intestate, uncles and
aunts being only in the third degree.

(b.) A, the intestate, has left a great-grandfather or
ereat-grandmother, and uncles and aunts, and no other
1elative standing in the same or a nearer degree of kindred
to him. All of these being in the third degree shall take
equal shares.

(c) A, the intestate, left a great-grandfather, an uncle,
and a nephew, but no relative standing in a nearer degree
of kindred to him.  All of these being in the third degree
shall take equal shares.

(d) Ten children of one brother or sister of the intestate,
and one child of another brother or sister of the intestate,
constitute the class of relatives of the nearest degree of
kindred to him. They shall cach take one-eleventh of the

property.
42. Where a distributive share in the property
Children’s advance- Of a person who has died intestate
ments not to be brought  ghall be claimed by a child, or
tnto hotehpot. any descendant of a child of such
person, no money or other property which the intes-
tate may during his life have paid, given, or settled
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to or for the advancement of the child by whom or
by whose descendant the claim is made, shall be
taken into account 1n estimating such distributive
share.

Respecting this Section, the Commissioners observe, * We propose
to omit the rule of the English law by which, in cases of total intes-
tacy, anything which a child may have received from the father in his
lifetime by way of advancement, 18 deducted from his share of the
father's estate. This rule, though founded upon a desire to equalise
as far as possible the benefit derived by children from their father's
property, often fails to effect that object, and proves productive of
considerable inconveniences. It tends to encourage minute and diffi-
cult investigations of matters of family account, and it frequently in-
terferes with the arrangements of a father who has given property to a
child by way of advancement, and yet has not seen fit to make any
alteration in his testamentary dispositions ; and these evils, which are
often felt in England, would be still more felt in India.”

The Section only alters the law as regards succession from intestate
fathers. 'Where a mother, being a widow, advances a child and dies
‘intestate, leaving many children, it has always been held, since Lord
King's decision in Holt v. Frederick, 2 P. Wms. 357, that the child
advanced shall not bring what he received from Lis mother into hotchpot
(Wms. Exors. 1350).

It may be remarked that the money, &c., will not be taken into
account, whether the provision takes effect before or after the intes-
tate's dcath. Wms. Exors. 1353, 1356.

ParT VL

Of the Effcct of Marriage and Marriage Settlements
on Property.

43. The husband surviving his wife has the same

Rights of widower rights in respect of her property,
and widow respective-  1f she die intestate, as the widow
ly. has in respect of her husband’s
property, if he die intestate.

This Section (43) does not apply to Parsees, Act XXI of 1865, Sec. 8.

44, 1If a person whose domicile is not in British
. India marries in Brtish India a

No rights to proper- « oy s . .
ty not comprised in an  P€rson whose domicile is in Brit-
antenuptia, settlement, ish India, neither party acquires
Y eron do. by the marriage any rights in

a person do-

and @ person respect of any property of the

not domiciledin British  other party not comprised in a
ndia. .

. settlement made previous to the

marriage, which he or she would not acquire there-

by if both were domiciled in British India at the

time of the marriage.
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For instance, if a man domiciled in England, marries an East Indian
woman possessed of land and money in India, she acquires his domicile
(Sec. 15), and (in the absence of Section 44) her unsettled moveables
would, according to the law of England, immediately become the ab-
solute property of the husband, while her immoveable property would
go according to that of British India, the lex loci rei site, 1. e. this
Act. To prevent this evil of land and moveables becoming gubject to
different rules in such a case, Section 44 was introduced.

45. The property of a milnor may be settled
., in contemplation of marriage,
p,.?f;ii‘t‘;“}i“ég’,f;‘,‘;‘;ﬁ? provided the settlement be mz;gde
tion of marriage. by the minor with the approba-
tion of the minor's father, or if he be dead or absent
from British India, with the approbation of the
High Court.

Hitherto the general personal estate of a female infant was bound
by a settlement made on her marriage, because such personal estate
became by the marriage the absolute property of the husband, and
the settlement was in effect his settlement and not hers (3 Dav. Conv.
2nd ed. 728 n., citing Sir John Leach in Simpson v. Jones, 2 Russ. &
My. 376). Now, by Sections 4 and 44, this reason is no longer valid.
Hence Section 45 was introduced as an enabling Section.

Part VIL
Of Wills and Codicils.

46. Every person of sound mind and not a

Persons capable of minor, may dispose of his pro-
making Wills. perty by Will.

¢ Of sound mind.! The Will of an idiot is of course vuid (Dyer
143 b), and, as we shall see from Explanation 4, infra, mental imbeci-
lity avising from advanced age, or produced permanently or tempora-
rily by drinkinﬁ. or any other cause, may destroy the testamentary
power (1 Jarm. Wills, 29). A person imgeac ing a will on the ground of
the testator's supposed incapacity of mind, must establish such incapacity
by the clearest and most satisfactory evidence. The burthen otp proof
rests upon him who attempts to invalidate what, on its face, purports
to be a legal act. Sanity must be presumed till the contrary is shewn
(Wms. Exors. 18, 19). A Will made by a lunatic, who afterwards
recovers his understanding, does not thereby obtain any validity.
But if he should, after having regained a sound state of mind, revive
the Will made during his former insanity it would become valid
(Wma. Exors. 196).

“ A minor” (Seotion 2) means any person who has not completed
the age of eighteen years. This, say the Commissionegs, is the age
at which the Courts of Wards withdraw from the management of tﬁe
estates of youthful landholders. In computing the age of a person
the day of his birth is included. Thus if he were born on the 16th of
January 1848 he would attain his majority on the 15th of January
1866, and as the Law does not recognise fractions of a day, the age

would be attained at the first instant of the latter day (1 Jarm.
Wills, 39).
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¢ Every person’ includes alien friends, and, apparently, alien enemies
(Mayor of Lyousv. E. I. Co., 1 Moo. I A. Ca. 175, 286). A felo
de se (See in the Goods of Bailey, 31 L. J. Prob. 178) and con-
victed criminals seem able to make Wills under this Act.

Notwithstanding the opinions of Lord Mansfield (1 Cowp. 268) and
Mr. Justice Williams (Exors. 10, 109), it is now clear that two or more
persons may make a joint Will which, if properly executed by each, is,
so far as his own property is concerned, as much his Will, and is as well
entitled to probate on the death of each as if he had made a separate
Will (1 Jarm. Wills, 13, citing Re Stracey 1 Jur. N. 8. 1177, and see
In the Goods of Lovegrove, 28. & T. 453?. But a joint Will made by
two persons, to take effect after the death of both, will not be admitted
to probate after the death of either (Re Raine, 1 Sw. & T. 144).

Tutual Wills may also be made (Uinckley v. Simmons, 4 Ves. 160) ;
and a Will may be made so as to take cffect only on a contingency, and
if the contingency does not happen the Will ought not to be admitted
to probate ( 1 Jarm. Wills 12.)

Explanation 1.—A married woman may dispose
by Will of any property which she could alienato
by her own act during her life.

By Roman law a married woman was as capable of bequeathing as
a femme sole. But at common law a wifc's Wil[ was void as to lands, and
as to chattels she had no testamentary power. unless the hushand was
banished or transported, or unless the will was restricted to property of
which she was ¢xecutrix or administratrix, or unless it was made with her
husband’s special permission (Wms, Exors, 48).  But equity holds a
wife's will valid as an execution of a power, or in pursuance of an agree-
ment, or as a disposition of her separate estate (2 Bright 60 : Wms.
Exors. 54). The present Section assimilates the law in this respect
to the Roman and cquitable doctrines. '

Explanation 2.—Persons who are deaf, or dumb,
or blind are not thereby incapacitated for making
a Will if they are able to know what they do by it.

By English law one who is dcaf and dumb from his birth is pre-
samed to be an idiot, and therefore incapable of making a will.  But
such a presumption may be rebutted (Wms. Exors. 16: Harrod
v. Harrod, 1 lK & J. 4, 9). Where probate was soucht of
the will of a testator who was deat, dumb and illiterawe, the
Court, before granting probate, required evidence on aflidavit of
the signs by which the testator had signified that he understood
and approved of the provisions of the Will : [u the Goods of Owston,
28w. & T. 4€1 : In the Goods of Geale, 3 Sw. & T. 431. The
Ecclesiastical Courts have always recognised a blind man's will—
allowing him even to make o nuncupative testament; but his will in
writing must be read before witnesses, and in their presence acknow-
ledged by him tor his will (Wms. Exors., 17). The Explanation omits
the case of a person who is deaf and dumb and blind, who is held in-
capable of making a will (Co. Lit. 42 b).

Ezplanation 3.—One who is ordinarily insane
may make a Will during an interval in which he is

of sound mind.

The party setting up the will in such a case must prove that the
will was madein a fucid interval—a matter sometimes of extreme diffi-

D
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culty (Cartwright v. Cartwright, 1 Philim. 19: Wms, Exors. 19, 20).
The act itself of making unassisted a rational will is strong proof of a
lucid interval (Nicholls v. Binns, 1 Sw. & T. 239: but see Dyce
Sombre v. Troup, 1 Deane Ecc. Rep. 22.).

Ezplanation 4.—No person can make a Will
while he is in such a state of mind, whether arising
from drunkenness, or from illness, or from any
other cause, that he does not know what he is
doing.

The probabilities, @ priort, in favour of a lucid interval are infinitely
stronger in a case of delirium than in one of permanent proper insa-
nity ; and the difficulty of proving a lucid interval is less, in the same
exact proportion, in the former, than it is in the latter case (Brogden
v. Brown, 2 Add. 445, per Sir John Nicholl).

A person may make a will, though *his understanding is obscur-
ed” Ey drink, “ and his memory troubled” (8winburne cited Wms.
Exors. 38). When the testator was habitually addicted to the use of
spirituous liquors, under the actual excitement of which he talked and
acted in most respects like s madman, all that need be shewn is the ab-

sence of the excitement at the time of the act done, or at least the ab-
sence of excitement in any such degree as would vitiate the act done
(Ayrey v. Hill, 2 Add. 206).

A will executed by a testator of sound mind, and afterwards wholly
or partially defaced by him while of unsound mind, is to be pro-
nounced for a8 it existed in its integral state, that being ascertainable.
Part of a will may be established, and part held disentitled to
probate, if actual incapacity be shown at the time of the execution
of the latter part.  So a will may be held valid, and probate refused
to a codicil, because the deceasegv was insane at the time of making the
latter (Wms. Exors. 39).

It niay be well to note that it has been held that letters written fo a
testator and not acted %)on, or indorsed or answered by him, are not
evidence of his sanity (Doe d. Tatham v. Wright, 4 Bing. N. C. 489).

Lllustrations.

(a.) A can perceive what is going on in his immediate
neighbourhood, and can answer familiar questions, but has
not & competent understanding as to the nature of his pro-
perty, or the persons who are of kindred to him, or in whose
favour it would be proper that he should make his Will. A
cannot make a valid Will.

See Harwood v. Baker, 3 Moo, P. C. C. 282, 290.

(b.) A executes an instrument purporting to be his Will,
but he does not understand the nature of the instrument nor
%l)\l’el leﬁ‘ect of its provisions. This instrument is not a valid

ill,

(c.) A being very feeble and debilitated, but capable of
exercising a judgment as to the proper mode of disposing of
his property, makes his Will. This'is a valid Will.

The Act makes no provision as to the form of a Will, as to its langu-

age, its punctuation, or as to the materials with which it may be written.
Of these in their order,
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First as to the Form. To o as a Will an instrument need not
be of a testamentary form. The form of a (iuﬁ' does not affect its
title to probate, provided the deceased inten t it should operate
after his death (Wms. Exors., 90), and make it depend for his death as
Decessary to consummate it (Ibid. 92). Thus Bonds, Marriage-Settle-
ments, Letters, Drafts on Bankers, &c., have been held to be testamen-
tary (Ibid. 91?. But¢ it will be remembered that papers in their terms
dispositive will be entitled to probate, unless they are proved not to
have been written animo testandi, whilst in the case of papers of an

uivocal character the animus must be proved by the party claiming
under them (Wms. Exors., 92: Thorncroft v. Lashmar, 2 8. & T'. 479).
It is not necess that the testator should intend to perform,
or be aware that he had performed a testamentary act. On tge other
hand a Will though formally executed as such, will not be valid if
there were no animus testandi, e. g. if it was written in jest (Nicholls
v. Nicholls, 2 Phillim. 180, and see Lister v. Smith, 32 L. J. Prob. 29).
And when a clause is introduced into a testamentary paper per fncu-
riam and the testator executes the will in ignorance of the existence
of the clause, it forms no part of the will, and probate will be granted
of the remainder of the paper (In the Goods of Duane, 28. & T. 590).

Several instruments o?dnﬂ'erent natures and forms, may be considered
as constituting altogether the Will of the deceased (Wms. Exors. 93).

Instructions for a Will if properly executed and attested may be us
operative as a Will itself, so a paper described as ¢ Heads,” ¢ Plan" or
“Sketch” of a Will, may be admitted to probate, if the requisites as
to signing and attestation have been complied with. But in such cases,
when the character of the paper is on the face of it equivocal, parol
evidence is admissible as to whether the testator meant the instrument
as memoranda for a future disposition or to execute it as a final Will
(3 Phillim. 479 : Mathews v. Warner, 4 Ves. 186, 5 Ves. 23: Wms.
Exors., 95, 314).

The validity of a Will is not affected by reason of blank spaces
baving been left in it (Corneby v. (7ibbons, 1 Rob. 705).

Next as to the language. It is nnmaterial in what language a Will
may be written (Shepp. Touchst, 407). If the testator used a foreign
tongue and be domiciled in British India the effect of the language
employed can only be looked at to ascertain what are the equivalent
expressions in the testator's mother tongue (see Reynolds v. Kortright,
18 Beav. 426).

No legal instrument should be punctuated. But in construing a Will
marks of punctuation, parentheses, capital lctters, &c., may be taken
into consideration (Hawk. 7, citing Morrall v. Sutton, 1 'lull. 533 :
Compton v. Blozham, 2 Coll. 201: Oppenheim v. Henry, 9 lare,
802 n. : Glauntlett v. Carter, 17 Beav. 586.)

Lastly as to the materials. A Will or codicil, or any part thereof,
may be written on paper, parchment or any other substance (a%: in any
character, at large, by abbreviations, or in cipher (Shepp. Touchst.
407), and may be made or altered in pencil (Bateman v. Pennington,
3 Moo. P. C. C. 2238 : Kell v. Charmer, 23 Beav. 195 : In the Goods of
Mundy, 7 Jur. N. 8. 52,) as well as ink. * But when the question is,
whether the testator intended the pa as a final declaration of
his mind, and as testamentary, or whether it was merely preparatory
to & more formal disposition, the material with which it is written be-
comes 8 most important circumstance. And it has been held that the
general presumption and probability are that when alterations in pencil
only are made, they are deliberative; where in ink, they are final and
absolute” (Wms. Exors., 96).

(a) It is to be hoped that when the testamentary portion of this Act shall be
extended to Hinduds, the use of cadjans or palmlcaves for testamentary purposes
will be prohibitesd by the Legixlature,



( 28 )

47, A father, whatever his age may be, may by
Testamentary Guar- Will appoint a guardian or
dian. guardians for his child during

nainority.

The disability of infancy was expressly taken away in regard to the
paternal appointment of testamentary guardians by the Stat. 12
Car. 2, c. 24, s. 8, and unintentionally restored by the Stat. 1 Vie,, c.
26=Act No. XXV ot 1838. The jurisdiction to grant probate of an
instrument is founded on the fact thatit affects personal property.
Hence a paper purporting to be a Will, but containing simply an a;:
pointment of a guardian, is not entitled to probate (In the Goods of F.
Morton, 3 Sw.& T. 422). Administration will be granted to a testamen-
tary guardian of minors, preferably to a guardian elected by them
(In the Goods of Morris, 3 Sw. & 'T'. 360).

The father is the only person who can appoint guardians by Will.
But a testamentary appointment of guardians by the mother (after
the death of the father and not interfering with any appointment by
him) would induce the High Court to appoint by preference the
persons named, and is therefore not wholly ineffectual (Stuart v. Bute,
9 H. L. Ca. 440, 442 : 4 Dav. Conv. 2d ed. 8).

If several guardians are appointed by will and one or more die, the
office survives (FEyre v. Countess of Shaftesbury, 2 P. Wms. 103).
Otherwise in the casec of guardians appointed by the Court of
Chancery (Bradshaw v. Bradshaw, 1 Russ. 528 : 4 Dav. Conv. 24 ed.
57, 58).

48. A Will or any part of a Will, the making

Will obtained by ©f Which has been caused by
fraud, cocrcion or im- fraud or coercion, Or by such
portunity. importunity as takes away the
frec agency of the testator, is void.

If part of a will has been obtained by fraud, probate should be re-
fused as to that part and granted as to the rest (Allen v. McPherson,
1 H. L. Cas. 191: Wms. Exors. 42).

Though all requisitc formalities have been complied with, and the
testator was perfectly in his senses, a Will obtained by actual force can
never stand (Wms. Exors. 41). * Coercion,” as we see from Illustration
(d), includes “ fear,” and though Mr. Justice Williams says that is not a
vain fear, but a fear that may fall in constantem virwmn, as the fear of
death, or of bodily hurt, or of imprisonment, or of the loss of all or

art of one's goods (Wms. Exors. 14),in Boyse v. Rossborough (6
rl. L. Ca. 2) 1t was held that imaginary tcrrors may be sufficient to
constitute coercion.

The importunity invalidating a Will must be such as the testator is
too weak to resist, such as will render the act nolonger the act of the
dececased, nor the free act of a capable testator (Wms. Exors. 43,
citing 8ir John Nicholl).

Failure to establish pleas of fraud or undue influence will, as a
rule, be followed by condemnation in costs (Summerell v. Clements, 3
Sw. & T. 85: 29 L. J. Prob. 134, and see Miichell v. Gard, 3 Sw.
& T. 279).

Tllustrations.

(a.) A falsely and knowingly represents to the testator
that the testator’s only child is dead, or that he has done
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some undutiful act, and thereby induces the testator to make
a Will in his, A’s favour ; such Will has been obtained by
fraud, and 18 invalid.

(6.) A by fraud and deception prevails upon the testator
to bequeath a legacy to him. The bequest is void.

(c.) A, being a prisoner by lawful authority, makes his
Will.  The Will is not invalid by reason of the imprison-
ment.

(d.) A threatens to shoot B, or tc burn his house, or to
cause him to be arrested on a criminal charge, unless he
makes a bequest in favour of C. B in consequence makes a
bequest in favour of C. The bequest is void, the making of
it having been caused by coercion.

(e.) A being of sufficient intellect, if undisturbed by the
influence of others, to make a Will, yet being so much under
the control of B that he 1s not a free agent, makes a Will
dictated by B. It appears that he would not have exccuted
the Will but for fear of B. The Will is invalid.

(f) A being in so feeble a state of health as to be unable
to resist importunity, is pressed by B to make a Will of a
certain purport, and does 2o merely to purchase peace, and
in submission to B. The Will is invalid.

(9.) A being in such a state of health as to be capable of
exercising his own judgment and volition, B uses urgent in-
tercession and persuasion with him to induce him to make a
Will of a certain purport. A, in consequence of the interces-
sion and persuasion, but in the free excrcise of his judgment
and volition, makes his Will in the manner recommended by
B. The Will is not rendered invalid by the intercession and
persuasion of B.

(h.) A with a view to obtaining a legacy from B, pays
him attention and flatters him, and thereby produccs in him
a capricious partiality to A. DB, in consequence of such
attention and flattery, makes his Will, by which Le leaves a
legacy to A. The bequest is not rendered invalid by the
attention and flattery of A.

Though persuasion may be employed to influcnce the dispo-
sitions 1n a Will, this does not amount to influence in the legal
sense; and whether or not a capricious partiality has been shown,
the Court will not inquire. But where persuasion is used to a testa-
tor on his death-bed, when even a word distracts him, it may amount to
force and inspiring fear (Wms. Exors. 44, citing 8ir Wm. Wynne.)

49. A Will is liable to be revoked or altered by
Will may be revoked the maker Of it at ﬂony time
or altered. when he is competent to dispose

of his property by Will.
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Even though the testator make his will irrevocable in the strongest
and most express terms, yet he may revoke it, because his own act and
deed cannot alter the ) u(ément of law to make that irrevocable whieh
is of its own nature revocable. A Will is therefore said to be ambula-
tory until the death of the testator (Wms. Exors, 109). In Loffus v.
Maw, 8 Giff. 592, however, Stuart V. C. negatived the power to revoke
a gift by codicil, the gift being the consideration for valuable services
and represented to the donee as having been secured to her.

Except in the case of an attesting witness (Sec. 54) the Act makes
no provisions as to the objects of the testamentary power. It seems
that the disability of Corporations to take lands by devise does not
extend to India, Mayor of Lyons v. E. 1. Co. 1 Moo. 1. A. Ca.
175, 296 : it is clear that they may be legatees of moveables. Minors
and lunatics may take by bequest, and their acceptance will be
presumed unless such presumption would work injury to the legatee
(1 Jarm. Wills, 70, 71).

Parr VIIL
Of the Execution of unprivileged Wills.

50. Every testator, not being a soldier employ-

Execution of unpri- €d 1n an expedition, or engaged
vileged Wills. in actual warfare, or a mariner
at sea, must execute his Will according to the fol-
lowing rules :—

First.—The testator shall sign or shall affix his
mark to the Will, or it shall be signed by some
other person in his presence and by his direction.

This provision is the same as that of Stat. 1 Viet. c. 26 (herein-
after called the English Wills Act) 5. 9, except that signature is not
required to be “ at the foot or end” of the Will, or to be “ made or
acknowledged by the testator in the presence of two or more witnesses
present at the same time.” It will be enough (see Rule 3) if the signa-
ture or mark be made or acknowledged before or to one witness at a
time. Bealing would not be regarded a signing (Wms. Exors 68).

The making of the mark 1s sufficient, although the testator can write
at the time (ﬁaker v. Dening,8 A. & E. 94: Wms. Exors. 67). The
mark will be sufficient if mmﬁa by the testator’s hand, though a wrong
name be written against it, or though that hand be guided by
another person (£ Clark, 27 L. J. Prob. 18 : Wilson v. Beddard, 12
Sim.28: Wms, Exors. 67). The signature may be stamped, Jenkins
v. Gaisford, 3 Sw. & T.93. The testator's initials, or his signature
under an assumed name, may stand for, and pass as, his mark (Wms.
Exors. 68).

The * s)ome other person” may be one of the witnesses (Wmas.
Exors. 72: contra Sugd. Wills 38), and he may sign his own name and
not that of the testator (In the Goods of Clark, 2 Curt. 329).

Proof that the testator acknowledged a signature to the attesting wit-
nesges is sufficient primd facie, without proving that the signature is
in his handwriting, or that it was made by “ some other person in his
Eresoncg a)nd by his direction” (Gaze v. Gaze, 3 Curt. 456: Wms.

ixors. 73).
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When a Will consists of several sheets or papers, they need not all be
signed by the testator, nor need they all be connected together. It
is enough if they were in the same room where the execution took
place ; and it must be presumed, primd facie, that they were so ((Fre-
%oxry v. The Queen's Proctor, 4 Notes of Cas. 620, 639: Wms.

ors. 73, 84, 83). .

Second.—The signature or mark of the testator
or the signature of the person signing for him shall
be so placed that it shall appear that it was intend-
ed thereby to give effect to the writing as a Will.

The words of the Wills Act Amendment Act 1852 (Stat. 15 and
16 Vict. cap. 2¢4) Sec. 1, from which this provision is taken, are * the
signature shall be so placed at or after, or following, or under, or
beside, or opposite to the end of the Will, that it shall be apparent on
the face of tﬁ’e Will that the testator intended to give efteet by such
his signature to the writing signed as his Will.” The omission in the
Indian Act of the words italicised, will probably be held to show that
the Legislature intended to restore the old rule as to Wills under the
Statute of Frauds (1 Jarm. Wills, 74) that it was immaterial in what part
of the Will the testator's name was written, and that, for instance, the
name of the testator written 1n the commencement thus ¢ I, A. B, do
make, &c.,” would be a sufficient signature. The signature, however,
must be made with the design of authenticating the instrument. If]
for example, the testator contemplated up to his death a further signa-
ture which he never made, the C‘\'ill must be considered as unsigned.
But a signature originally made without such design may afterwards
be adopted by the testator as his final signature. Such, it is probable,
would be the presumed intention, if he acknowledged the instrument
as his Will to the attesting witnesses without alluding to any further act
of signing (1 Jarm. Wills, 94): and under the present Act, which
omits the words * on the face of the Will,”" extrinsic evidence of such
intention would seem admissible.

Third.—The Will shall be attested by two or
more witnesses, each of whom must have seen the
testator sign or affix his mark to the Will, or have
seen some other person sign the Will in the pre-
sence and by the direction of the testator, or have
received from the testator a personal acknowledg-
ment of his signature or mark, or of the signature
of such other person; and each of the witnesses
must sign the Will in the presence of the testator,
but it shall not be necessary that more than one
witness be present at the same time, and no parti-
cular form of attestation shall be necessary.

Section 9 of the English Wills Act, upon which this Rule is founded,
enacts that no Will shall be valid unless the signature shall be *made
or acknowledged by the testator in the presence of two or more wit-

nesses present al the same time; and such witnesses shall affest and
shall subscribe the Will in the presence of the testator, but no form

of attestation shall be necessary.” The Rule, as already remarked,
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only requires the signature to be made or acknowledged in the presence
of one witness at a time; and of course it may be made in the presence
of one witness and acknowledged in the presence of another. So in
the construction of the Statute of Frauds it was held that the Act did
not require the witnesses to subscribe in the presence of each other,
but that they might attest the execution separately at different times
(Wms. Exors. 78). When the testator produces the Will with his
signature visibly apparent on the face of it to each witness, and
requests him to sign i1t, this will be a sufficient acknowledgment of
the signature, and it is not necessary that the testator should state
tothe witnesses that it is his signature. But it is not sufficient merely
to produce the paper to the witnesses where it does not appear that
the signature was affixed to it at the time (Wmas. Exors,, 77, 78). Nor
is there a sufficient acknowledgment where the witness is unable
to see the signature, and the testator merely calls him in to sign without

iving him anﬁ' explanation of the instrument he is signing (Wms.
%xors. 78). But when the witnesses do not recollect having seen the
testator’s signature when they subscribed their names, the Court may
judge from the circumstances of the case whether it is probable that
the testator’s name was or was not on the Will at the time of attesta-
tion ; and if it think that the name was there then, may pronounce for
the Will (Gwillim v. Gwillim, 3 Sw. & T. 200),

As to the attestation, it is submitted that signature is required by
the Indian Act, and that it will not be enough for either witness to affix
his mark. I know very well that, on the construction both of the
Statute of Frauds and of the English Wills Act, in the case of the
witnesses as well as of the testator, a subscription by mark is sufficient.
But the words in each of thosc statutes are ¢ attest and subscribe :”
the word in the Indian enactment is “sign;” and where the Indian
Legislature wished to authorize the affixing of a mark, as in the case
of the testator, it said so, using the words “sign or affix his mark.”
It is sufficient if the attesting witnesses hold the top of the pen while the
writer of the Will subscribes their names (lLewz's v. Lewis,2Sw. & T. 153).
It is immaterial in what part of the Will a witness signs; and where
the Will is written on several or even separate shects, and the last alone
is attested, the whole Will is well executed, provided the whole be in
the room, and although a part may not have been seen by the wit-
nesses. The presumption is that all the papers constituting the Will
were in the room (Wms. Exors. 84, 85).  As to the presumption of
due exccution see Vannicombe v. Butler, 10 Jur. N. S. 1109.

Attestation by sealing is of course insufficient (In tke Goods of Byrd,
3 Curt. 117) : so is acknowledgment of the witness’ previous signature

Hindmarsh v. Charlton, 8 H. L. Ca. 160). Each witness must sign
for himself (In the Goods of White, 2 Notes of Ca. 461) and “ in the

rresence of the testator.” The English decisions have established that
1t is not requisite that the testator should actually see each of the
witnesses sign, but that it is suflicient if he might have seen him
had he chosen to look (Wms. Exors. 80). Thus, where a Will was
executed by a testatrix in her carriage, and the witnesses subscribed
in the Attorney's office, opposite to the window of which the carriage
was, 80 that she might have seen them through the window while
subscribing, it was held that the statute was satisfied (Casson v. Dade,
1 Bro. C. C. 99, and see In the Goods of Trimnell, 11 Jur. N. S. 248).
But where the witnesses signed in a room adjoining that in which the
testator was, and the door between them was open, but he was not
in such a position that he could see them, it was held that the attes-
tation was ill (Doe v. Manifold,1 M. & S. 249: In the Goods of
Killick, 10 Jur. N. 8. 1083). Mere corporal presence is insufficient.
The testator must be mentally capable of recognizing the act which is

being performed before bhim (1 Jarm. Wills, 80).
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Though the testator was blind, it has been held that it must be
shewn that he could have seen the witnesses sign had he had his eye-
sight (Piercy, 1 Robert. 278).

‘“ No particular form of attestation shall be necessary.” It is
enough, therefore, if the witnesses mcerely sign their names (Bryan
v. White, 2 Robert. 815) and in England the subscription *servant
to Mr. 8.” without any name, is sutlicient (Sperling, 3 S. & T.
272) But in case of the death of both witnesses it is desirable
that there should be an attestation clause reciting that the formalities
required by the Act have been complied with. q‘he clause may be in
the following form :—* Signed and acknowledged by the abovenamed
testator A, B. as his last Will in the presence of us who in bis presence
have hereunto subscribed our names as witnesses.”

[ Signatures and descriptions of wit

51. If a testator, in a Will or Codicil duly at-

Incorporation of pa- tested, refers to any other docu-
pers by reference. ment then actually written, as
expressing any of his intentions, such document,
shall be cousidered as forming a part of the Will
or Codicil in which it is referred to.

The reference must be distinct, so as to exclude the possibility of
mistake (Brewis, 3 8. & 'I'. 473, 10 Jur. N. S. 598); and two
things must be proved—the identity of the document (Adlnutt,
3 8. & T. 167, 9 Jur. N. 8. 581) and that it was written be-
fore the Will was made (Mathas, 3 S. & T. 100). T'he latter point,
may be proved either by internal or cextrinsic evidence (1
Jarm. Wills, 84: Allen v. BMaddock, 11 Moo P.°C. C. 427).
Evidence of the surrounding facts can only be used to aid in
the construction of what the testator has written (Van Strawbenzee
v. Monck, 8 Sw. & T 6, 12;. Where the date, heading and
other particulars of the document are so ditinetly referred to
that there can be no doubt of sdentity, and the Will states the
paper to be then in existence, it will be assumed, in the ab-
sence of circumstances leading to the  contrary conclusion, that

the paper then existed (1 Jarm. Wills, %4, 85, citing Re Hunt,
2 Rob. 622).

Parr IX.

Of Privileged
52. Any soidier being employed in an expedi-
Privileged Will, tion, or engaged in actual war-

farc, or any mariner heing at
sea, may, if he has completed the age of eighteen
years, dispose of his property by a Will made as is
mentioned in the fifty-third Section. Such Wills are
called privileged Wills. B

Tllustrations.

(a.) A, the surgeon of a regiment, is actually employed
in an expedition. He is a soldicr actually employed in an
expedition, and can make a privileged Will,

E
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(5.) A is at sea in a merchant ship, of which heis the
purser. He is a mariner, and being at sea can make a
privileged Will. o .

(c.) A, a soldier serving in the field against insurgents, 18
a soldier engaged in actual warfare, and as such can make
a privileged Will.

(d) A, a mariner of a ship in the course of a voyage, is
temporarily on shore while she is lying in harbour. He is,
in the sense of the words used in this clause, a mariner at
sea, and can make a privileged Will,

Lay, 2 Curt. 375.

(e) A, an admiral who commands a naval force, but who
lives on shore, and only occasionally goes on board his ship, is
not considered as at sea, and cannot make a privileged Will.

The Earl of Euston v. Seymour, cited 2 Curt. 339: 3 Curt. 530.

(f.) A, a mariner serving on a military expedition, but
not being at sea, is considered as a soldier, and can make a
privileged Will,

This section is modelled on the 11th section of the English Wills Act,
which enacts that * any soldier being in actual military service, or any
mariner or seaman being at sea, may dispose of his personal estate as he
might have done before the making of this Act.” Similar words were
contained in the Statute of Frauds. 1t will be seen, however, that a
minor soldier or sailor is expressly excluded by the Indian Act from
making a privileged Will. Otherwise in England: Farquhar, 4 Notes
of Cases 651, 652.

As regards soldiers—(which word includes army-surgeons, Illustra-
tion (a), and Ylerhaps all those who form part of, and are attached to, an
army, although their functions may be of a civil character, 4 Burge
Conmim. 395)—the privilege is confined to those who are ¢ employed in
an expedition or engaged in actual warfare.” Hence the will of a soldier
woul& not be priviTeged if made while he is quartered in barracks
(Drummond v. Parish, 3 Curt. 522 : White v. tepton, ibid. 818), or
while on a tour of inspection of the troops under his command (In the
Goods of Hill, 1 Robert. 276), or before the expedition actually com-
mences (Bowles v. Jackson, Eccl. and Adm. Rep. 294). In Herbert
v. Herbert (2 Jur. N, S. 24), however, an Oflicer on his way from one
regiment to another, a short distance off, both of which were in
actual military scrvice, was held entitled to make a privileged Will.

A chaplain, surgeon and purser (sec Illustration ), being part of
the ship's comrlement, are ‘ mariners’, which word applies to merchant
seatnen, as well as to the whole naval service (ibid. and Coote Prob. 64).

Notwithstanding the words * being at sea,” where an Admiral, though
not actually at sea, was in a river on a naval expedition, it bas been
held that his case fell within the spirit of the exception in the English
statute (Austen, 2 Robert. 611).

53. Privileged Wills may be in writing, or
Mode of making, and 18 be made by word of mouth.

rules for executing The execution of them shall be

P“‘{“"ged Wills. governed by the following
ruies —
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First.—The Will may be written wholly by the
testator, with his own hand. In such case it nced
not be signed nor attested.

This clause authorizes the making of a holograph will, and
with the signature, which 18 of the essence of the French festament
olographe.

gy the Roman law, if the testament of a soldier were written, no
witness was necessary. Sandars’ Iunst. 255.

See Herbert v. Herbert, 2 Jur. N. 8. 24 : Milligan, 2 Robert. 108,
and Jokhn Parker, 2 Sw. & T. 461, for instances of a soldier's or
scaman's letter being admitted to probate; and, generally, as to
nuncupative wills before the Statute of Frauds, see Shepp. Touchst.

ed. Preston, 406, 407, and after it, Burn, Ecc. Law, 9th ed. 1V.
134.

Second.—It may be written wholly or in part by
another person, and signed by the testator. In
such case it need not be attested.

Third.—If the instrument purporting to be a
Will is written wholly, orin part, by another person,
and it is not signed by the testator, 1t shall be con-
sidered to be his Will, ifit be shown that it was
written by the testator’s dircctions, or that he re-
cognized it as his Will. If il appear on the face of
the instrument, that the execution of it in the man-
ner intended by him was not completed, the instru-
ment shall not by rcason of that circumstance be
invalid, provided that his non-execution of it can be
reasonably ascribed to some cause other than the
abandonment of the testamentary intentions ex-
pressed in the instrument.

Fourth.—1f the soldier or mariner shall have
written instructions for the preparation of his Will,
but shall have died before it could be prepared and
executed, such instructions shall be counsidered to
constitute his Will.

Fyfth.—If the soldier or mariner shall in the pre-
sence of two witnesses have given verbal instruc-
tions for the preparation of his Will, and they shall
have been reduced into writing in his life-time, but
he shall have died before the instrument could be
prepared and executed, such instructions shall be
considered to constitute his Will, although they
may not have been reduced into writing in his pre-
sence, nor read over to him.
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Sixth.—~Suoch soldier or mariner as aforesaid may
make a Will by word of mouth by declaring his inten-
tions before two witnesses present atthe sametime.

A ‘will by word of mouth,’ 7. e,, a nuncupative will, under the
Statute of Frauds, required three witnesses. This Act dispenses with
the rogatio testium, i. e., the testator's bidding the persons present, or
some of them, to bear witness that such is his will, or to that effect.

Seventh.— A Will made by word of mouth shall
be null at the expiration of one month after the tes-

tator shall have ceased to be entitled to make a
privileged Will,

So by the Roman law the testament which a soldier was permitted to
make on active service was not valid after the expiration of a year
from the time of his quitting the army (4 Burge Comm. 394).

Before leaving the subject of nuncupative wills, the student may be
reminded that the fuctum of such a will “requires to be proved by
evidenee more strict and stringent than that of a written one in every
single particular.  This is requisite in consideration of the facilities
with which frauds in setting up nuncupative wills are obviously attend-
ed [vee per Sir J. P. Wilde, Wharram v. Wharram, 3 8. & T. 303];
fucilitiecs which absolutely require to be counteracted by Courts
insisting on the strictest proofs as to the “ facta” of such alleged wills.
Henee the testamentary capacity of the deceased, and the animus
lestandi at the time of the alﬁegcd nuncupation, must appear, in the
case of a nuncupative will, by the clearest and most indisputable
testimony” (Wms. Exors. 106). These observations, it may be remarked,
are peculiarly applicable to the nuncupative wills of Hindus, the power
of making which, untrammelled by any restrictions whatever, has been
lately recognized by the 1ligh Court of Madras, in the case of (rinivd-
sammdal v. Vijayammal, 2 Mad. H. C. Rep. 37. (1lindu wills had previ-
ously been held by the High Court of Bombay in Muncherjee Pestonjee
v. Narayen Lurmon not torequire attestation).

Part X.

Of the Attestation, Levocalion, dlteration and
Revival of Wills.

04, A Will shall not be considered as insuffici-

Effect of gift to at- ently attested by reason of any
testing witness. bencfit thercby given, either by
way of bequest or by way of appointment, to any
person attesting it, or to his or her wife or husband :
but the bequest or appointment shall be void so far
as concerns the person so attesting, or the wife or
husband of such person, or any person claiming
under cither of them.
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Ezplanation.—A legatee under a Will does not

lose his legacy by attesting a Codicil which con-
firms the Will,

It is obvious that nothing could be more dangerous than to allow a
Will to be supported by the testimony of persons who are beneficially
interested in its contents (1 Jarm. Wills, 65).

It would seem that, though there be more witnesses than the neces-
sary two, a bequest to one of them would still be void: see Doe v.
Mulls, 1 Mood. & Rob. 288: Wigan v. Rowland, 11 Ha. 157, but sce
Randfield v. Randfield, 8 11. L. Ca. 225, 228 note (c).

Where a joint tenant witnesses the Will by which the joint tenancy
i8 created, his share goes to the other joint tenants (Young v. Davies,
9 Jur. N. 8. 399).

An ¢ appointment’ is explained infra in Section 56.

The Explanation is V. C. Wood's decisionin Tempest v. Tempeost, 2
Kay & J. 635: the word ¢ thereby’ indicates that the bequest is given
by the same instrument which is attested. Each witness attests only the
instrument to which he puts his name. A residuary legetee of a share
of a residue does not lose it by attesting a codicil which, by revoking
legacies, increases the residuary share (Gurney v. Gurney, 3 Drew. 208).

55. No person, by reason of interest in or of his
: . oy
Witness not disqua.  0€1Dg an exccutor of a Will, is
lified by interest or by ~ disqualified as a witness to prove
being exccutor. the execution of the Will or to
prove the validity or invalidity thercof.

Shortened from Sections 16 and 17 of the Knglish Wills Act.

56. Every Will shall be revoked by the mar-

Revoeation of Will riage of the maker, except a Will
by testator's marriage.  made in exercise of a power of
appointment, when the property over which the
power of appointment is exercised would not in
default of such appointment pass to his or his
exccutor, or admiuistrator, or to the person entitled
in case of intestacy.

Lzrplanation.—Where a man is invested with

Power of appoint- Ppower to determine the disposi-
ment defined. tion of property of which he is
not the owner, he is said to have power to appoint
such property.

This is Section 18 of the English Wills Act, with the addition of an
Explanation and a few merely verbal alterations.

'Fhe principle upon which a Will is revoked by marriage is, that
marriage creates such a change in the testator’s condition, such new
obligations and duties, that they raise an inference that a testator would
not adhere to a Will made previous to their existence (See 1 Hagg.

711, 712).
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The reason for the exception is that a revocation of the Will in a case
to which the exception applies, would operate only in favour of those
entitled in default of appointment, and the new family of the testator
would derive no benefit whatever from it, Wms. Exors., 175 note (b).
Where the limitation in default of appointment was to the donee’s
children, who happened to be also his next of kin under the statute of
distributions, the exception was nevertheless held to apply (Re Fitzroy,
] Swab. & T. 133?.

As to the Explanation, the student should know that a power may
be either generaY or special. A general power of appointment is a
right to appoint to whomsoever the donee—that is, the person invested
with the power—pleases (Sugd. Pow. 394). The donee of a special or
particular power is restricted to some objects designated in the
instrument creating the power (ibid).

67. No unprivileged Will or Codicil, nor any
Revocation ofunpri- part thereof, shall be revoked
vileged Will or Codicil.  otherwise than by marriage,
or by another Will or Codicil, or by some writ-
ing declaring an intention to revoke the same,
and executed in the manner in which an un-
privileged Will is hereinbefore required to be
executed, or by the burning, tearing, or otherwise
destroying the same by the testator, or by some
person in his presence and by his direction, with the
intention of revoking the same.

Tllustrations.

(a.) A has made an unprivileged Will; afterwards A
makes another unprivileged Will, which purports to revoke
the first. This is a revocation.

(b.) A has made an unprivileged Will. Afterwards,
A being entitled to make a privileged Will, makes a privi-
leged Will, which purports to revoke his unprivileged Will.
This is a revocation,

This 18, with a slight verbal alteration, Section 20 of the English Wills
Act, on which it has been held that a testator cannot delegate his
power of revoking the will, by inserting in it a clause conferring on
another an authority to destroy it after his death (Stockwell v.
Ritherdon, 1 Robert. 661).

It also seems to embody the provision made by Section 19 of the
English Wills Act, which enacts that no Will shall be revoked by any
presumption of an intention on the ground of an alteration in circum-
stances (Wms. Exors,, 175).

A part only of a Will may be revoked in the manner here described,
for the Act says * no unprivileged Will or Codicil, nor any part thereof,
shall,” &c. (Wms. Exors,, 113): and the intention to revoke wholly, or
only in part may be evidenced either by proof of the expressed
declaration of the testator of his intention in doing the act, or by proof
of circumstances from which it may be inferred, or by the state and
condition to which the instrument has been reduced by the act itself
(Wms. Exors., 128, see Christmas v. Whinyates, 3 S. & T. 81).
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Of revocation by a subsequent testamentary instrument. The mere
fact of making a subsequent testamentary paper does not work a total
revocation of a prior one unless the latter expressly or in eflect revoke
the former, or the two be incapable of standing together. Ior though
“ no man can die with two testaments,” yet any number of testament-
ary instruments may be admitted to probate as together coutaining
the last Will of the deceased (Wms. Exors., 140, 141). A late case on
the subject is Geaves v. Price, 3 S. & T. 71, where the testator
by his first testamentary instrument gave all his real and personal
estate to B. and appointed bim sole executor, and by a subsequent
instrument, which contained no clause of revocation, he gave two
houses to C. and appointed him sole executor. Each instrument
began with the words: * This is the last Will and Testament of™ &c.
Sir Cresswell Cresswell held that the two papers were not inconsistent,
that both were entitled to probate as containing the will of the deceas-
ed, and that both executors might take probate jointly.

If two inconsistent Wills be found of the same date, or without
any date, and there be no evidence establishing the posteriority of the
execution of either, both are necessarily void and the deceased must be
considered intcstate (Wms. Exors., 144). But where the two wills are
partially consistent and partially inconsistent, probate iy be granted
of them so far as they are not inconsistent (Budd, 3 S. & 'I'. 196). 1f a
man by a subseqvent will or codicil make a disposition different from a
former onc under a false impression, the impulse of which is the found-
ation of his wish to change Lis former intent, such an act will be consi-
dered only as effecting a contingent presumptive revocation, depending
on the existence or non-existence of that fact (1 Powell on Dev., 524,
3d. ed., cited Wms. Exors. 149). As if one having previously
bequeathed to A., atterwards by another Will, without destroying
the first, or by codicil, bequeathed to B., stating her to be his
wife, so that it may be understood that he intended her to be bene-
fitted in that character only, and it turn out that she was married
before, and had a husband living, ncither of which facts was in the
testator's knowledge, such subsequent will or codicil will not operate
&s & rcevocation of the former willy because it depends on a con-
tingency which fuils (/bid.). So where a testator gave legacies to
certain children, aund afterwards by a codicil revoked the legacies,
giving as a reason that the legatees were dead. 1t being proved that
they were alive, it was held that their legacies were not revoked
(Campbell v. French, 3 Ves. 322).

As to express revocation : Words declaring only a future intention
to revoke, e. g. by a codicil, are not sufficient (Thomas v. Evr ns, 2 East,
448), even though such words be contained in an instrument exccuted
according to the Act (Wms. Exors. 159).

As to revocation by destruction : The words * otherwise destroying”
have been considered to mean modes of destruction ejusdem generis,
as cutting, throwing into the water, or the like, and, therefore exclude
cancelling (Sugd. Wills 46: Stephens v. Taprell, 2 Curt. 458), or
incomplete obliteration, unless the words as originally written are
thereby rendered iliegible.

In order to operate a revocation it is not necessary that the whole
instrument should be destroyed. It is sufficient if an essential part
of the will, such as the name of the testator or those of the attesting
witnesses ( Dallow, 31 L. J. Prob. 128 (a), or a partof the Will con-
sidered by the testator as material (Harris, 3 Sw. & T. 485) be cut
out, burnt, torn off or com lebelg‘r crased or obliterated. Sec Hobbs
v. Knight, 1 Curt. 768: Wms. Exors., 118.

How far must the destruction of the Will go, in order to eflect a
revocation ?  Coleridge, J. said that there must be such an

(a) But see In the Goods of Ecles, 2 8. & T. 600.
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injury with intent to revoke as destroys the entirety of the Will:
because it may then be said, that the instrument no longer exists as it
was (Doe v. Harris, 6 A, & E. 209 : Hobbs v. Knight, 1 Curt. 768).

If the act of destruction be inchoate or incomplete, it will not
amount to a revocation (Doe v. Perkes, 3 B. & A. 489: Wms.
Exors, 121, 122).

The Section provides that the acts prescribed for the revocation of
Wills must be done “ with the intention of revoking the same.” De-
struction is an equivocal act which in order to operate a revocation
must be done witheintent to revoke. 'The presumption is that such an
act is done anmimo revocandi. But this presumption may be re-
pelled by evidence shewing that the animus did not exist. Asif a
man was to throw ink upon his Will instead of sand, though it might be
a complete defacing of the instrument, it would be no revocation. Or
supposc a man having two wills of different dates by him, should
direct the former to be destroyed, and, by mistake, the latter were de-
stroyed, this would be no revocation of the latter (Wms. Exors., 128).

Where a testator having exccuted two wholly inconsistent wills,
destroyed the ecarlier one animo revocandi, and then duly executed a
codicil shewing an intention to revive it, Dr. Lushington held that
this codicil necessarily revoked the later will, though 1t might be in-
operative to revive the earlier one by reason of its having been so
destroyed (Hale v. Tokelove, 2 Robert. 318).

Declarations by a testator that he had destroyed a Will the revoca-
tion of which is inissue are inadmissible (Staines v. Stewart, 31 L. J.
Prob. 10).

Of the Doctrine of dependent . relative Revocation. 'The doc-
trine of *dependent relative revocation” rests on this: Where it
is evident that the testator, though using the means of revocation,
could not intend it for any other purpose than to give effect to
another disposition, if the instrument as altered cannot have the intend-
cd eftect, there shall be no revocation (Ex-parte Lord Ilchester, T Ves.
372). For example: a man makes a Will bequeathing property to trustees
for the benefit of A.  He then makes a second will for tﬂe benefit of A,
with a variation only in the name¢ of one of the trustees, and tears oft
his signature to the first will. The second will is not good as not
bein %]uly attested. It would be held that the former will was not
revoked (sce Onions v. Tyrer, 2 Vern. 742). So a subsequent will
made under the impulse of a mistaken notion of facts, will not revoke
a former one. But where the second disposition fuils for want of
capacity in the legatee to take, the first will is revoked ((Tupper v.
Tupper, 1 K. & J. 665).

Of presumptions of revocation. The destruction or mutilation of a
will is an implied revocation of a codicil (Grimwood v. Cozens, 2 Sw.
& T'. 864: Dutton, 3 8. & T. 69). But the legal presumption may be
repelled by shewing that the testator intended the codicil to operate,
notwithstanding the revocation of the Will (Wms. Lixors,, 135), as in
Ellice (33 L. J. Prob. 27), where the object for the Will had ceased,
while the object for the codicil remained. The destruction by the
testator of one of two duplicate Wills is presumed to be a revocation
of both (Wms. Exors. 135). If a Will in the testator’s custody be
found mutilated, the presumption is that he mutilated it himself and
did so animo revocandi., So if a testator has a Will in his own custody,
and that Will cannot be found after his death, the presumption is that
he destroyed it himself (Wms. Exors,, 137: Mitcheson, 9 Jur. N. 8.
360).

If a Will duly executed is destroyed in the testator’s lifetime without
his authority, or after his death, it may be established upon satisfactory
proof being given of its having been so destroyed, and also of its con-
tents (Z'recelyan v. Trevelyan, 1 Phill. 149 : Wms. Exors., 137, 332,
333). So where a wife having power to dispose of property by her
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will, makes her will and afterwards destroysit by her husband's com-
pulsion (Wms. Exors., 138). So if a will be mutilated or destroyed by
the testator while of unsound mind (Scruby v. Fordhkam, 1 Add. 74:
Wms. Exors., 138).

Where a Will is in its terms conditional, as for example, if a testator
execute a will containing the following words : Should anything happen
to me on my voyage to England, or during my stay there, I leave, &c.
If he make the voyage and return to %ndu., the Will will be null,
even though he subsequently refer to it as his will, and though after
his death it be found in his writing desk (Roberts v. Roberts, 3
Sw. & T. 337 : and see cases cited in Wms. Exors., 163 and Cawthron,
38.&T. 417, 33 I.. J. Prob. 23).

A memorandum endorsed on & will, that it was only to take effect
on the happening of a particular contingency, is wholly unavailing
unless it be duly executed and attested, and cannot be used as evidence
of the testator's intention that the will should be contingent only
(Stockwell v. Ritherdon, 1 Robert. 66G1).

As to mutual wills: the circumstance that the will of one testator is
revoked, by marriage or otherwise, does not revoke the other will
(Hinckley v. Simmons, 4 Ves. 160).

58. No obliteration, interlineation or other
Effect of obliteration, alteration made 1n any unprl-
interlineation,or altera- vileged Will after the execution
tion in unprivileged  thercof shall have any effect,
' except so far as the words or
meaning of the Will shall have been thereby ren-
dered illegible or undiscernible, unless such altera-
tion shall be executed 1n like manner as hereinbefore
is required for the execution of the Will; save that
the Will, as so altered, shall be deemed to be duly
executed if the signature of the testator and the sub-
scription of the witnesses be made in the margin or
on some other part of the Will opposite or near to
such alteration, or at the foot or end of or opposite
to a memorandum referring to such alteration, and
written at the end or some other part of the Will.

This is nearly Section 21 of the English Wills Act, which provides
that * no obliteration, &c., shall be valid or have any effect, except so
far as the words or effect of the will before such alteration shall not be
apparent unless,” &c.

Vhere unattested alterations appear on the face of a will, and no
information can be given, and there are no circumstances to shew when
the alterations were made, the presumption is that they were made after
the execution of the will (Cooper v. Bockett, 4 Moo. P. C. 419:
Smith, 34 L. J. Prob. 19). To rebut this presumption declara-
tions of the testator, before the execution of his will, that he
intended to provide by his will for a person who would be unprovided
for with the alteration in question, are admissible evidence; but not
declarations after the execution, that the alteration had been made
previously (Doe v. Palmer,16 Q. B. 747: Williams v. Ashton, 1 Johns.
& H. 118: Wms. Exors., 114, 115).

F
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As to the attestation of alterations, see Cunningham,29 L. J,
Prob. 7.

The mere circumstance of the amount of a legacy, or name of a
legatee, being inserted in different ink, and in a different handwriting,
does not alone constitute an *obliteration, interlineation or other
alteration” within the meaning of the Section ; nor does any presump-
tion arise against the Will having been duly executed as it appears
(Greville v. Tylee, 7 Moo. P. C. 320).

If the words are completely obliterated, so that it cannot be made
out on the face of the instrument itself what they originally were,
the alteration is valid, and probate must then be granted as if
there were blanks in the Will (Wms. Exors., 125, 126: Ibbetson, 2
Curt. 337 : Coote Prob. 63). But where a testator entirely erases
the original words, intending to revoke a legacy by substituting a
different sum for that originally given, and such substituted legacy is not
effectually given, the original legacy is not revoked, ang evidence
aliunde is admissible to shew what the words were (Wms. Exors., 127).
Such evidence may be various. The original words may be deciphered
in the Will itself, or the testator may have made a memorandum on
his Will showing what they were, or a comparison of the original draft
of the will may prove the same thing, or an attesting witness or some
other person who may have read the will may recollect the original
bequest (Coote Prob. 63).

89. A privileged Will or Codicil may be revoked

Revocation of privi- by the testator, by an unprivi-
leged Will or Codicil.  1¢ged Will or Codicil, or by any
act expressing an intention to revoke it, and accom-
panied with such formalities as would be sufficient
to give validity to a privileged Will, or by the
burning, tearing, or otherwise destroying the same
by the testator, or by some person in his presence
and by his direction, with the intention of revoking
the same.

Ezxplanation.—In order to the revocation of a pri-
vileged Will or Codicil by an act accompanied with
such formalities as would be sufficient to give valid-
ity to a privileged Will, it is not necessary that the
testator should at the time of doing that act be in a
situation which entitles him to make a privileged
Will.

60. No unprivileged Will or Codicil, nor any

Revival of unprivi- part thereof, which shall be in
leged Will. any manner revoked, shall be
revived otherwise than by the re-execution thereof,
or by a Codicil executed in manner hereinbefore
required, and showing an intention to revive the

same ; and when any Will or Codicil which shall be
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partly revoked, and afterwards wholly revoked, shall

EXtent Of reViV&l Of MV AV YAV LW S‘JCh
Will or Codicil partly 1Ot extend to so much thereof as

med andkﬁerwards shall have been revoked hefore
olly revoked. the revocation of the whole

of, unless an intention to the contrary shall be
shown by the Will or Codicil.

This 18 Section 22 of the English Wills Act, with the addition of the
words ‘‘by the Will or Codicil,” which were added in Committee
with the view of excluding parol evidence to shew how a revival was
intended to operate in cases where it may be doubtful whether the
whole or part of a will, which was first partly and then wholly revok-
ed, was intended to be revived (See 1 Jarm. Wills, 135).

To effect a revival there must be either a re-execution or a duly
exccuted codicil. Destruction of the revoking instrument is not
enough (Major v. Williams, 3 Curt. 432: Ws. éxors., 157,186).

The intention to revive shewn by the codi¢il must appear by the
contents of the codicil, and not by any external act, ruch as affixing it
to the revoked will (Marsh v. drah, 6 Jur. N. 8. 380).

A testatrix executed a will and subsequently thereto two other wills,
in each of which was contained a clause revoking all former wills.
She afterwards destroyed the two latter wills: Held that the first will
was not thereby revived and that parol evidence was not admissible to
show an intention to revive (Major v. Williams, 3 Curt. 432).

The revival of a will is tantamount to making it de novo. Thus it
revokes any will of a date prior to the revival (Wms. Exors, 189): its
operation is extended to subjects (Section 77 infra) which have arisen
between its date and revival, (but see JHu Hourmelin v. Sheldon, 19
Beav. 389), and even to objects to whom the description is applicable
at the date of revival, thotgh not originally intended (FPerkins v.
Micklethwaite, 1 P. Wms. 275) ; and a codicil duly executed will give
cffeet to unattested alterations or additions to the will, or validate a

revious unexecuted will (Wms. Exors,, 194, 195: quaere the decision
in Ilunt's case, there cited, and cf. 1 Swab. & T. 102).

Partr XI.
Of the Construction of Wills.

61. It is not necessary that any technical words
- . or terms of art shall be used in a
Wording of Will.

Will, but only that the wording
shall be such that the intentions of the testator can
be known therefrom.

The fundamental principle in the construction of Wills is to effect-
uate the testator's intention so far as it is consistent with the rules of
law. Hence no technical words are necessary, so that the law often
dispenses with the want of words in Wills that are absolutely requisite
in all other instruments, and frequently gives effect to a necessary or
plain implication. But intention alone is not suﬁic!ent, it must appear
either by express words or by plain implication (Smith, R. & P. Prop.
955 urt. Comp. par. 603: Wyliev. Wyle, 1 D.F. & J. 410:
Egerton v. Lord Brownlow, 4 H. L. Ca. 181).
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“ Known therefrom.”—¢1In construing a Will, the object of the
Courts is to ascertain not the infention simply, but the expressed inten-
tions of the testator, 1. e., the intention which the Will itself either
expressly or by implication, declares: or (which is the same thing)
the meaning of the words,—the meaning, that is, which the words of
the Will properly interpreted convey.” (Shore v. Wilson, 9 Cl. & F.
625 : Doe d. Brodbelt v. Thomson, 12 Moo. P. C. C. 116: Abbott v.
Middleton, 7 H. L. Ca. 68). This is the first of the four propositions
in which Mr. Hawkins expresses the general principles wEich govern
the construction of Wills. The secong and third are as follows : —

I1. “Inconstruing a Will the words are to be takenin their ordina-
ry, proper and grammatical sense, unless upon so reading them in
connection with the entire Will, [see Sec. 9], or upon applying them
to the facts of the case, [see Sec. 67], an ambiguity or difficulty of
construction, in the opinion of the Court, arise: in which case the

rimary meaning of the words may be modified, extended or abridged
see Sec. 70], and words or expressions supplied [see Sec. 64], or
rejected [see Sec. 657, in accordance with the presumed intention, so
ar as to avoid the difficulty or ambiguity in question, but no further.”
(Shore v. Wilson, 9 Cl. & F. 565 per Tindal C. J.: Grey v. Pearson,
6 H. I. Ca. 61, per Lord St. Leonards: Abbott v. Middleton, 7 H. L.

Ca. 68).

III.) ‘““ As a corollary to, or part of, the last proposition, technical
words and expressions must be taken in their technical sense, unless a
clear intention can be collected to use them in another sense, and that
other can be ascertained” (Doe d. Winter v. Perratt, 6 Man. & G.
342 per Parke J.: Ioddy v. Fitzgerald, 6 H. L. Ca. 877, per Lord
Wensleydale: Grey v. Mullick, 6 Moo.I. A. Ca. 526). In Hallv.
Warren, however, (9 H. 1. Ca. 420, 427) the testator was an exceed-
ingly illiterate man, and Lord Campbell, C. held that not only the
rules of grammar, but the usual meaning of technical language might
be disregarded in construing his Will.

62. For the purpose of determining questions as
Enquiries to deter- 10 What property is denoted by
mine questions as to any words used in a Wlll, a
ebject “or subject of Court must inquire into every

' material fact relating to the per-
sons who claim to be interested under such Will,
the property which is claimed as the subject of dis-
position, the circumstances of the testator and of
his family, and into every fact a knowledge of which
may conduce to the right application of the words
which the testator has used.

Tllustrations.

(a) A, by his Will, bequeaths 1,000 rupees to his eldest
son, or to his youngest grandchild, or to his cousin Mary. A
Court may make inquiry in order to ascertain to what per-
son the description in the Will applies.

(8.) A, by his Will, leaves to B “ his estate called Black
Acre” It may be necessary to take evidence in order to
ascertain what is the subject matter of the bequest, that is
o say, what estate of the testater’s is called Black Acre.
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(c) A, by his Will, leaves to B “ the estate which he
purchased of C.” It may be necessary to take evidence in
order to ascertain what estate the testator purchased of C.

The proposition laid down in this Section is taken from Wms. Exors.,
1037, 1082; citing Wigram's Treatise on the application of extrinsic
evidence to interpretation of Wills; Innes v. Sayer, 3 Mac. & G. 606,
615: Feltham's Trust, 1 K. & J. 528: Bernasconi v. Atkinson, 10
Hare, 345: Jefferies v. Michell, 20 Beav. 15, as to the Object of the
bequest, and Lindgren v. Lindgren, 9 Beav. 358 : Ricketts v. Turquand,
1 H. L. Ca. 472: Webb v. Byng, 1 K. & J. 580, as to its Subject.

In every case of ambiguity, whether latent or patent, evidence is ad-
missible to show the state of the testator's fumily or property (Stringer
v. Gardener, 27 Beav. 37).

Evidence of the testator’s declarations is admissible only where an
ambiguity arises from the admission of extrinsic evidence, as to which
of two or more things, or which of two or more persons, each answer-
ing the description in the will, the testator meant to designate
(Wms. Exors., 1038). Accordingly sec. 68 provides that where a com-
plete blank is left for the legatee’s name in a Will, no parol evidence
will be allowed to fill it up, as intended by the testator (Baylis v. Atty.
Gen., 2 A. & E. 239, and other cases cited in YWms. Exors., 1038).

63. Where the words used in the Will to

_ . designate or describe a legatee,
ch‘fi';‘;“:ff"o%;eg‘fde' or a class of legatees, sufficiently
show what 1s meant, an error

in the name or description shall not prevent
the legacy from taking effect. A mistake 1in the
name of a legatee may he corrected by a deseription
of him, and a mistake in the description of a legateo

may be corrected by the name.
Illustrations.

(a.) A bequeaths a legacy “to Thomas, the second son
of his brother, John.” The testator has an only brother,
named John, who has no son named Thomas, but has a
second son whose name is William. William shall have the
legacy.

(6.) A bequeathsa legacy “ to Thomas, the second son of
his brother John.” The testator hasan only brother named
John, whose first son is named Thomas, and whose second
son is named William. Thomas shall have the legacy.

Price v. Newbolt, 14 Sim. 354.

(c.) The testator bequeaths his property “ to A and B,
the legitimate children of C.” C has no legitimate child,
but has two illegitimate children, A and B. The bequest
to A and B takes effect, although they are illegitimate.

Standen v. Standen, 2 Ves. Jun. 589.
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(d.) 'The testator gives his residuary estate to be divided
among “ his seven children,” and proceeding to enumerate
them, mentions six names only. This omission shall not
prevent the seventh child from taking a share with the
others.

(e.) The testator having six grandchildren, makes a
bequest to « his six grandchildren,” and proceeding to men-
tion them by their Christian names, mentions one twice
over, omitting another altogether. The one whose name is
not mentioned shall take a share with the others.

Garth v. Meyrick, 1 Bro. C. C. 30.

The testator bequeaths “ 1,000 rupees to each of the

threé children of A.”” At the date of the Will, A has four
children. Each of these four children shall, if he survives
the testators, receive a legacy of 1,000 rupees.

2 Jarm. Wills 178 : Matthews v. Foulshaw, 12 W. R.1141: Lee
v. Lee, 10 Jur, N. S. 1041.

The following are other illustrations of the rules laid down in this
Section : —

A bequeaths a legacy to the wife of B. A woman not married to B
may take the legacy if she be reputed or known as B's wife (Wms,
Exors, 1089, and see Dilley v. I‘};ttlzews, 11 W. R. 614).

A, a bachelor, after mentioning his betrothed B by name, and allud-
ing to his intended marriage with her, gives Rs. 10,000 “to my wife”
and dies during the engagement and before the marriage. B is entitled
to the legacy (Schloss v. Sticbel, 6 Sim. 1: Pratt v. Mathew, 22 Beav.
334).

A bequeaths to the two sons and the daughter of B Rs. 500 each. At
the date of the will and of the testator's death B had five children
living, namely one son and four daughters. Each of the five children
is entitled to Rs. 500 (Harison v. Harison, 1 Russ. & M. 72).

A bequeaths Rs. 1,000 a piece to the four sons of B by her former
husband, and she had four such children but one of them wasa
daughter. The daughter takes a legacy of Rs. 1,000 (Lane v. Green,
4 De G. & S. 239).

A gives a Government Promissory Note for Rs. 10,000 to trustees
during the life of his niece and her five daughters, in trust to pay the
interest of the Note to his niece for life, and, after her death, upon the
like trust for her said daughters and the survivors and survivor of
them, and while more than one should be living, to be divided among
them in equal shares. At the date of the will and at the testator's
death his niece had five sons and only one daughter. The daughter
alone is entitled to an annuity for life on the death of her mother
(Lord Selsey v. Lord Lake, 1 %eav. 146).

64. Where any word material to the full ex-

When words may be pregsion of the meaning has been
supplied. omitted, it may be supplied by
the context. |
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Lllustration.

The testator gives a legacy of *“five hundred” to his
daughter A, and a legacy of “five hundred rupees” to his
daughter B. A shall take a legacy of five hundred rupees.

Of this rule we have another very simple illustration in an carly case,
where a devise to A and the heirs of s body and, if he should die,
then over, was read, * and if he should die without issue” (Anon. 1
And. 33: 1 Jarm. Wills 458). The following is another illustra-
tion :—A bequeaths Rs. 1,000 to B. and C. to be equally divided, but i
cither of them die before attaining the age of 21 years, and without
issue, his share to go to the survivor: but in the event of both dying
without issue, then over. The words ““ under twenty-one” will be sup-
plied in the ulterior bequest (Kirkpatrick v. Kilpatrich, 13 Ves.
476).

So ¢ without issue” has been read ¢ without leaving issue”
(Radford v. Radford, 1 Keen, 486) : * on marriage” has been read
‘“at 21 or marriage” (Lang v. Pugh, 1 Y. & C.C. C.718); and
“ dying” has been read * dying without leaving a child” (Abdbott v.
Middleton, 21 Beav. 143 ; 7 H. L. Ca. G8).

In connection with this subject, it may be noted that where a clause
or expression otherwise senseless and contradictory can be rendered
consistent with the context by being transposed, the Courts are
warranted in making that transposition (1 Jarm. Wills, 466). For
example : A having two nicces, DB. a spinster, and C. who has been
married and was dead leaving two children, bequeaths half of his
Government paper to the children of his niece B. and the other half
to his niece E., it being evident that the bequest to the children of I3,
was intended for the children of C. and that to C. for B3, the Court will
correct the mistake (Bradwin v. Harpur, Amb. 374).

The same priuciple is applicable to the subjects of a bequest (Moseley
v. Mafrey, 8 East, 149).

As to changing words. It often happeng that the misusc of some
word or phrase 18 so palpable on the face of the will, as that no diflicul-
ty occurs in pronouncing the testator to have employed an expression
which does not accurately convely his meaning.  But this is not enough
it must be aplparcntly not only that he has used the wrong word or
phrase ; but also what is the right one (Taylor v. Itichardson, 2 Drew.
16) ; and if this be clear the alteration in language is warranted by
e¢stablished principles of construction (1 Jarm. WiTls, 470). Thus in
Hart v. Tulk, 2 D. M. & G. 300, the testator’s gencral intention
appeared to be to make make an equal distribution of his property
(which he described in seven different schedules) amongst his seven
children; and he subjected the properties comprised in the seven
schedules to mortgage debts in such a manner that if, in a particular
clause, the words ¢ fourth schedule” werc read literally, not only
would the entire plan of the will be frustrated ; but the payment of
the debts in the manner provided by the will would become impossi-
ble. The Court read the word * fourth” as meaning * fifth,” which the
context shewed was the change required to render the will consistent.
So * without issue” has been read *‘leaving issue” (Doe v. Gallini, 5
B. & Ad. 621), “severally” has becn read * respectively” ( Woodstock
v. Shilleto, 6 Sim. 416), and in a numcrous class of cases *“or” has becn
changed into *“ and” and “and” into “or” (See 1 Jarm. Wills. 471,
486). As to the latter change, the rule is that ¢ and™ will not be con-
strued “or” where a previously vested gift would be thereby defeated
(Day v. Day, Kay 703).
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65. If the thing which the testator intended to

Rejection of errone-  Dequeath can be sufficiently iden-
ous particulars in de- tified from the description of it
scription of subject.
of the description do not apply, such parts of the
description shall be rejected as erromeous, and the
bequest shall take effect.

This section is a paraphrase of the rule Falsa demonstratio non
nocet cum de corpore constat. * The characteristic of cases within the

rule is, that the description, so far as it is fulse, applies to no subject

at all, and 8o far as it 18 true, applies to one only” (Per Aldersou B.
Morrel v. Fisher, 4 Exch. 591).

Illustrations.

(a.) A bequeaths to B “ his marsh lands lying in L, and
in the occupation of X.” The testator had marsh lands
lying in L, but bad no marsh lands in the occupation of X,
The words “ in the occupation of X" shall be rejected as
erroneous, and the marsh lands of the testator lying in L
shall pass by the bequest.

Blaque v. Gold, Cro. Car. 447, 443.
(.} The testator bequeaths to A “his zamindiri of Rdm-

pur.” He had ap estate at Rampur, but it was a taluk
and not a zmindari. The taluk passes by this bequest,

Dayv. Trig, 1 P. W. 286.

66. If the Will mentions several circumstances

When part of de- 88 descriptive of the thing which
scription may not be the testator intends to bequeath,
rjected as erroncous.  yn ] there is any property of
his in respect of which all those circumstances
cxist, the bequest shall be considered as limited to
such property, and it shall not be lawful to reject
any part of the description as erroneous, because
the testator had other property to which such part
of the description does not apply.

1 Jarm. Wills, 746.

Ezxplanation.—In judging whether a case falls
within the meaning of this Section, any words which
would be liable to rejection under Section 65 are to
be considered as struck out of the Will.

Hlustrations.

(a) A bequeaths to B “his marsh lands lying in L, and
in the occupation of X.” The testator had marsh lands
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lying in L, some of which were in the occupation of X, and
some not in the occupation of X. The bequest shall be
considered as limited to such of the testator’s marsh lands
lying in L as were in the occupation of X.

(b.) A bequeaths to B “ his marsh lands lying in L, and
in the occupation of X, comprising 1,000 bighds of land.”
The testator had marsh lands lying in L, some of which were
in the occupation of X, and some notin the occupation of
X. The measurement is wholly inapplicable to the marsh
lands of either class, or to the whole taken together. The
measurement shall be considered as struck out of the Whll,
and such of the testator’s marsh lands lying in L, as were in
the occupation of X, shall alone pass by the bequest.

This is contra to the law established by several Fnglish cases, e. g.
Goodtitle d. Radford v. Southern, 1 M. & Sel. 299: Down v. Down,
1 J. B. Moo. 80, &c. 1 Jarm. Wills, 747, 748: the distinctions, too,

between a reference to locality and a reference to occupation seem
abolished.

Where a subject is bequeathed and there are two species of property,
the one technically and precisely corresponding to the description n
the bequest, and the other not so completely answering thereto, the
latter will be excluded; though had there been no other property on
which the bequest would have operated, it might have been held to
comprise the less appropriate subject (1 Jarm. Wills 951). Take
this as an illustration. A bequeaths ** all his property situate at Barrack-
pur which he became entitled to at the decease of his father.” The
fact was, that, on his father’s death, the testator had tuken possession of
two houses, one which his father had in his life-time given to him, but
of which he (the father) had retained possession until his death, and
another which descended to the testator as beir.  As the latter estate
13 suffivient to satisfy the words, the former will not pass.  (See Roe d.
Ryall v. Bell, 8 T.R. 579.)

67. Where the words of the Will are unambi-

Extrinsic evidence SUO0US, but it is found by ex-
admissible in case of trinsic evidence that they admit
latent ambiguity. of applications, one only of
which can have been intended by the testator, ex-
trinsic evidence may be taken to show which of
these applications was intended.

Tllustrations.

(a) A man having two cousins of the name of Mary,
bequeaths a sum of money to “ his cousin Mary.” Tt
appears that there are two persons, each answering the
description in the Will. That description, therefore, admits
of two applications, only one of which can have been intend-
ed by the testator. Evidence is admissible to show which
of the two applications was intended.

(0.) A, by his Will, leaves to B ‘his estate called
Sultdnpur Khurd.” It turns out that he had two estates

G
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called Sultéopur Khurd. Evidence is admissible to show
which estate was intended.

This is the present law—*Parol evidence is admissible to shew

what were the actual testamentary intentions of the testator to deter-
mine which of several persons or things was intended under an
equivocal description (Hawk. 9). The general test of such a de-
scription is, that it must apply with entire propriety to each of the
persons or things in question. A description which applies partly to
one and partly to another of the persons or things in question i8 not
equivocal. Thus a devise to John Thomas Smith, there being a John
Smith and also a Thomas Smith, is not equivocal with respect to them.
But descriptions which are partly inaccurate are equivocal if the inac-
curate part of the description applies to none of the persons or things
‘in question, while the remaining description is equivocal with respect
to them. Thus a devise to John Thomas Smith is equivocal, if there
be no Smith bearing the Christian name of Thomas, but two more
Bmiths with the Christian name of John. In this case the word
* Thomas’ which is inapplicable to any of the claimants, being rejected,
the description John Smith remains, which is equivocal” (Hawk. 11).
Further illustrations of the Section are these : —

A bequeaths a sum of money to Robert A, my nephew, the son of
Joseph A, The testator has no brother named Joseph, but has two
brothers each of whom has a son named Robert. The word ¢ Joseph'’
will be rejected and evidence is admissible to shew which son is
intended (Careless v. Careless, 1 Mer. 384).

A bequeaths an estate to William Marshall. There are two persons,
one named William Marshall, the other William John Marshall.
Evidence is admissible to shew which of the two is intended (Bennett
v. Marshall, 2 K. & J. 615).

A bequeaths a sum of money to his ‘brother’ without specifying
the name. A has several brothers. Evidence is admissible to show
which of them was intended (1 Jarm. Wills, 404).

Parol evidence of intention is only admissible to shew whick of the
persons or things was intended, and not (e. g.) to shew that the words
were used in a sense which would include more than one of them
(Hawk. 12, citing Richardson v. Watson, 4 B. & Ad. 799, where the
equivocal description was * all that close in Kirton in the occupation
of J. W.” There were two closes in Kirton in the occupation of
J. W, but evidence was not admitted to shew that the testator sup-
posed them to be one, and that both were thercfore intended to pass).

68. Where there is an ambiguity or deficiency
Extrinsic evidence on the face Of the Will, no ex-
inadmissible in cases of trinsic evidence as to the inten-
patent ambiguity or ¢igng of the testator shall be

deficiency. admitted
Illustrations.

(a.) A man hasan aunt Caroline and a cousin Mary, and
has no aunt of the name of Mary. By his will he bequeaths
1,000 rupees to “ his aunt Caroline” and 1,000 rupees to “ his
cousin Mary,” and afterwards bequeaths 2,000 rupees to “ his
before-mentioned aunt Mary.” There is no person to whom
the description given in the Will can apply, and cvidence is
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not admissible to show who was meant by ¢ his before-men-
tioned aunt Mary.” The bequest is therefore void for
uncertainty under Section 76.

(0.) A bequeaths 1,000 rupees to , leaving a blank
for the name of the legatee. Evidence is not admissible to
show what name the testator intended to insert.

(c) A bequeaths to B rupees, or “ his estate of

” Evidence is not admissible to show what sum or
what estate the testator intended to insert.

Another illustration of the rule in this Section is this: A bequeaths
Rs. 1,000 to the Rijh of : evidence is not admissible to show
what R4j4 the testator intended (Hunt v. Hort, 8 B. C. C. 311).

In no instance has a total blank for the name been filled up by parol
evidence (Baylis v. Atty. Gen., 2 Atk. 239 : Ulrich v. Lilchfield,
Ib. 872). In such cases, indeed, there is no certain intent upon the
face of the Will to give to any person; the testator may not have
definitively resolved in whose favour to bequeath the projected legacy
(1 Jarm. Wills, 413, citing Parke B., Doe v. Needs, 2 M. & W. 139).

Where a testator bequeathed Rs. 1,000 to * Mr. and Mrs. B.,” using
merely the initial, it has been held that evidence is admissible to show
who were intended by * Mr. and Mrs. B* (Abbot v. Massie, 3 Ves. 148).

69. The meaning of any clause in a Will is

Mesning of any 1O bo collected from the cntire
clause to be collected instrument, and all its parts
from eatire Will are to be construed with refer-
ence to each other ; and for this purpose a Codicil
is to be considered as part of the Will.

See Egerton v. Brownlow, 4 H. L. Ca. 181 per Lord Truro:
Brocklebank v. Johnson, 20 Beav. 213 : Abbott v. Middleton, 7 1. L.
Ca. 95.

“ The intention of the testator, which can be collected with reason-
able certainty from the entire Will, with the aid of extrinsic evidence
of a kind properly admissible, must have effect given to it, beyond
and even against, the literal sense of particular words and expressions.
The intention, when legitimately proved, is competent not only
to fiz the sense of ambiguous words, but to control the sense even
of clear words, and to supply the place of erpress words, in cases of
difficulty or ambiguity” (Hawk. 5, citing Key v. Key, 4 D. M.
& Q. 73: Grey v. Pearson, 6 H. L. Ca. 61 : and Towns v. Wentworth,
11 Moo. I. C. C. 526).

Illustrations.

(a.) The testator gives to B a specific fund or property
at the death of A, and by a subsequent clause gives the
whole of his property to A. The effect of the several
clauses taken together is to vest the specific fund or pro-
perty in A for life, and after his decease 1n B ; it appearing
from the bequest to B that the testator meant to use in a
restricted sense the words in which he describes what he
gives to A.
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(b.) Where a_testator having an estate, one part
which is called Black Acre, bequeaths the whole of
estate to A, and in another part of his.-Will bequeaths Black
Acre to B, the latter bequest is to be read as an exception
out of the first, as if he had said, “ I give Black Acre to
B, and all the rest of my estate to A.” f

70. General words may be understood in a
restricted sense where it may

. becollected from the Will that
sense, and when in the testator meant to use them

a sense wider than jp g restricted sense ; and words
' may be understood in a wider
sense than that which they usually bear, where it
may be collected from the other words of the Will
that the testator meant to use them in such wider

sense.

The words ‘ effects,’ ¢ goods’ or ‘chattels’ will comprise the entire
moveable property of a testator, unless restrained by the context
within narrower {imits. Where, however, such general expressions
stand immediately associated with less comprehensive words, they are
sometimes restrained to articles ejusdem generis, the specified effects
being considered as denoting the species of roli;erty which the larger
term was intended to comprise (1 Jarm. Q’V ls, 715: Wms. Exors.
1060).

On the same principle, terms, which in their strict and proper accep-
tation, apply to a particular species of property only, may be held,
by force of the context, to embrace the general residue (ibid. 731).

Illustrations.

(a.) A testator gives to A “his farm in the occupation of
B, and to C ¢ all his marsh lands in L.” Part of the farm
in the occupation of B consists of marsh landsin L, and the
testator also has other marsh landsin L.” The general
words, ‘“all his marsh lands in L,” are restricted by the gift
to A. A takes the whole of the farm in the occupation of
B, including that portion of the farm which consists of
marsh lands in L.

(b.) The testator (a sailor on ship-board) bequeathed to
his mother his gold ring, buttons, and chest of clothes, and
to his friend A (a ship-mate) his red box, clasp-knife and all
things not before bequeathed. The testator’s share in a
house does not pass to A under this bequest.

P’I;his is Cook v. Oakley, 1 P. W. 302 and see Re Ludlow, 1 Sw. &
T. 29.

(c.) A, by his Will, bequeathed to Ball his household
furniture, plate, linen, china, books, pictures, and all other
goods of whatever kinds; and afterwards bequeathed to B a
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specified part of his property. Under the first bequest
B is entiﬁonly to such articles of the testator's ::ea?re of
the same nature with the articles therein enumerated.

This is Wrenck v. Jutting, 3 Beav. 521, and see Collier v.
Russ. 467.

No Illustration is given of the second branch of the rule. Take
the following : —

A by her Will appoints executors, bequeaths them Ra. 1,000 each
for their trouble and proceeds thus: *“and whatever remains of money
I bequeath to B's five children.” At the date of the Will and the
death A’s property consisted chiefly of Government Promissory Notes.
The children take the Notes (Dowson v. Gaskoin, 2 Kee. 14).

A, whose moveable property consists of cash, Government paper,
plate, horses, clothes and furniture, after giving various legacies of
sums of money, bequeathed to the inhabitants of B ‘“all that might
remain of her money after her lawful debts and legacies were
paid.” The inhabitants of B are entitled to the residue of her
general moveable property (Rogers v. Thomas, 2 Keen, 8: and see
1 Jarm. Wills, 736).

Regarding this branch of the rule, it may be useful to state the
sense which the following words * usually bear.” They are arranged
alphabetically.

¢ Articles of domestic use and enjoyment’ includes books (Cornwall v.
Cornawall, 12 Sim. 303).

* Books' includes MSS. bound into volumes ( Willis v. Courlois, 1
Beav. 189).

¢ Casn’ does not include a promisgory note payable to order (Beales
v. Crisford, 13 Sim. 592).

¢ Debenture’ includes a policy of assurance (Phillips v. Eastwood,
1 Ll & G. 291).

¢ Debts’ due to the testator includes a bill of cxchange drawn in
the testator's favor, and a cash balance at his banker's (Carr v. Carr,
1 Mer. 541 ; and see Essington v. Vashon, 3 Mer. 434). The bequest
of a debt due on a particular security will pass the capital only,
and not arrears of interest due at the testator's death (lloberts v.
Kuffin,2 Atk. 112), and e converso, the bequest of arrears of a debt will
not pass the principal (Hlamilton v. Lloyd, 2 Ves. Jun. 416).

¢ Factory' The bequest of an Indigo Factory would probably be
held, like the devise of a West India Plantation }Luzhingtonv Sewell,
1 Sim. 4385), to pass the stock, implements, utensils, &c.,in and upon it.

¢ Funds.' The ‘funds’ or the ¢ public funds' generally means funded
gecurities guaranteed by Government, and * foreign funds' mean securi-
ties guaranteed by foreign Governments (Ellis v. Eden, 23 Beav. §43).
But funds will not include Bank Stock (Jarm. Wills 731).

* Governmenl Securities.” Sce Burnie v. Getting, 2 Coll. 324.

“ Household Effects” includes all property in tbe house or on the
premises, intended for use or consumption therein, or for ornament or
defence thereof (Cole v. Fitzgerald, 1 Sim. & 8. 189: 3 Russ. 301:
Field v. Peckett, 29 Beav. 573‘).

“ Household Furniture” includes all personal chattels that may be
useful or convenient to the householder or ornamental to the house,
as plate, linen, china, pictures: but not goods or plate in the pos-
session of the testator by way of his trade, nor books, nor wines,
(Wms. Exors., 1067). A gift of furniture in a particular house will
not include plate, sometimes in use there and sometimes elsewhere
(Wilkins v. Jodrell, 11 W. R. 588).

* Household Goods' include everything of a permanent nature,
t. e., plate and other articles of houschold which arc not consumed



54

on their enjoyment that were used in, or purchased, or otherwise
scquired b?“:testutor for his bouse. But not victuals, nor fire-arms,
nor goods in the way of the householder's trade or business (Wms.
Exors., 1068).

¢ Jewels' see Atly. Gen. v. Harley, 5 Russ., 173.

¢ Linen' includes table and bed linen. But under & bequest of my
¢ linen and clothes of all kinds,’ only body linen passes (Hunt v. Hort,
8 Bro. C. C. 811).

¢ Medals' see Bridgman v. Dove, 3 Atk. 202.

¢ Money' extends to bank-notes, bills of exchange endorsed in blank,
and money lent on mortgage. But it does not include money in the
hands of a stakeholder, to abide an event which does not happen in
the testator's life-time (Manning v. Purcell, 7 D. M. G. 55: 1 Jarm.
Wills, 730,) money does not by the force of the word include stock,
although upon the context stock may include money (Wms. Exors.,
1070, 1071).

* Ready Money' or ¢ Money in hand' includes a balance at a banker’s,
(Re Powell's Trust Johns. 49), but not money in the hands of an nﬁent,
nor unreceived dividends (1 Jarm. WB}:)) 730, mnor consols (10 H. L.
Ca. 20). * Money in my house’ includes ready money and bank-notes, but
not mortgages, bonds or receipts for Government Annuities (Wms.
Exors. 1070). ‘ Money at my Banker's' is confined to money on account
current, and would not include money on a deposit account, which is an
investment (Rehden v. Wesley, 29 Beav. 213).

¢ Pecuniary Legacies’ does not include legacies of stock (Douglas
v. Congreve, 1 Keen, 410).

¢ Personal Ornaments’ see Willis v. Curtois, 1 Beav. 189.

¢ Plate’ does not include plated articles (Holder v. Ramsbottom,
11 W. R. 302).

¢ Portraits’ see Duke of Leeds v. Amherst, 13 Sim. 459.

¢ Securitics for Money' includes bills of exchange and promissory
notes, stock in the funds, and a policy of assurance on the life of a
debtor, but not Bank stock nor shares in an Insurance or Canal
Company, nor an I. O. U. given for goods sold (1 Jarm. Wills 731 n:
Wmns. Exors. 1072, 1073). A bequest of Securities for Money, will
by itself co.r?' the legal estate in mortgaged lands, though coupled
with a trust for conversion (Ezp. Barber, 5 Sim. 451), or a charge of
debts (Re King, 5 De G. & 8. 644, Knight v. Robinson, 2 K. & J.
503:) 1 Jarm. Wills, 644: 4 Dav. Conv. XXXVII: Rippen v. Bates
9 Jur. N. 8. 649).

* Stock on Farm’ includes all moveable property upon or belonging
to the Farm, and also growing crops (Wms. Exors. 1069). ¢ Live and
%eaii{ ﬁ&;gk' may include books and wines (Hutchinson v. Smith, 11

‘ Utmi&z does not include plate or jewels. Wms. Exors. 1070.

71. Where a clause is susceptible of two
When s clause j, M€8NINgS, according to one of
open to two construc- yvhlch it has effect, _and accord-
tions, that which has ing to the other it can have
none, the former 1s to be

preferred.

Sce Turner v. n, 2 Coll. 331, 336. The Court in one
instance adhered to the literal language of the testator, though it was
bighly probable that he had written a word by mistake, for one
which would have rendered the devise void (2 Jarm. Wills, citing
Chapman v. Brown, 3 Burr. 1626).
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., 72, No part of a Will is
hnm“;}m to be rejected as destitute of
able construction can meanm% 1f it i8 possible to put &
be put on it. reasonable construction apon it.

Words are not to be expunged upon mere veecture, nor unless
actually irreconcileable with the context of the Will, though the re-
tention of them may produce rather an absurd consequence (1 Jarm.
Wills, 453), e. g. giving the same person, in the same sentence, an
estate for Lfe and an estate in fee In the same land : see Chambers v.

Brailsford, 18 Ves. 368 : Mellish v. Mellish, 4 Ves. 48).

73. If the same words occur in different parts
Interpretation _of Of the same Will, they must be
words repeated indif- taken to have been used every-
ferent parts of Will-  where in the same sense, unless

there appears an intention to the contrary.

See Sibley v. Perry, 7 Ves. 522: Rhodes v. Rhodes, 27 Beav. 413,
417 per Roxmll Clavering v. Ellison, 3 Drew. 472. The

. mtentnon to tie contrary must appear on the face of the will (Har-
vey v. Harvey, 32 Beav. 441), and the indication of such intention

must be strong (bid).
On the same principle, where a testator uses an additional word or

phrase, it has been held that he must be presumed to have an addi-
tional meaning (2 Jarm. Wills, 765 : Campbell v. Campbell, 4 Bro C.C.
18). But sli %t variation of expression docs not always prove differ-
ence of mtentlon see cases referred to in 2 Jarm. Wills, 765 n. (¢).

74. The intention of the testator 18 not to
Testator’s intention D€ Set aside because it cannot

to be effectuated ssfar tako effect to the full extent,
as possible. but effect is to be given to it

as far as possible.

Sce2 Jarm. Wills, 766 : Thellussonv. Woodford, 4 Ves. 326: Southey
v. Lord Somerville, 13 Ves. 492, 493.

Tllustration.

The testator by a Will made on his death-bed bequeathed
all his property to C D for life, and after his decease to a
certain hospital. The intention of the testator cannot take
effect to its full extent, because the gift to the hospital is
void under Section 105, but it shall take effect so far

asregardsthegifttoCD.

75. Where two clauses or gifts in a Will are

The last of two in- irreconcileable, so that they can-
consistent clauses pre- not possibly stand together, the
vails last shall prevail.
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lllustrations.

(a) The testator by the first clause of his Will leaves
his estate of Rémnagar “to A,” and by the last clause of
his Will leaves it “ to B and not to A.” B sball baveit.

(5) If a man at the commencement of the Will gives his
house to A, and at the close of it directs that his house
shall be sold and the proceeds invested for the benefit of B,
the latter disposition shall prevail.

An old maxim : Cum duo inler se repugnantia reperiuntur in lesla-
mento, ultimum ratum esl, Co. Litt. 112 b. The rule rests on the
theory that the testator may have changed his mind (Ulrich v. Litch-
field, 2 Atk. 872). It is never applied but on the failure of every
attempt to give to the whole Will such a construction as will render
every part of it effectual (1 Jarm. Wills, 445: Brochlebank v.
Johnson, 20 Beav. 205). In the attainment of this object the local
order of the limitations is disregarded, if it be possible by the trans-

osition of them to deduce a consistent disposition from the entire

ill. Thusif a man in the first instance, devise lands to A in fee
and in a subsequent clause give the same lands to B for life, both parts
of the Will shall stand ; and in the construction of law, the devise to B
shall be first, the Will being read as if the lands had been devised to B
for life, with remainder to i in fee (1 Jarm. Wills, 445).

76. A Will or bequest uot expressive of any

Will or bequest void definite intention is void for un-
for uncertainty. certainty.

Sce 1 Jarm Wills, 332: Drake v. Drake, 25 Beav. 642 : affirmed
8 H. L. Ca. 172: Hogan v. Byrne, 13 Ir. C. L. Rep. 166.

Illustration.

If a testator says—¢ I bequeath goodsto A ;” or ¢ I be-
queath to A ;” or “ Ileave to A all the goods mentioned in
a Schedule,” and no Schedule is found; or “1I bequeath

‘money’ ‘ wheat,” ‘oil,’ or the like,” without saying how
much, this is void.

The Object and Subject must each be defined; but a reasonable
degree of delfiniteness will suffice (Adams v. Jones, 9 Ha. 485). The
Court very reluctantly comes to the conclusion that it cannot discover
the meaning of the testator as expressed in his Will (Maynard v.
Wright, 26 ieav. 201). In cases like those put in the [llustration,
the question is: does the Will furnish any ground on which to
estimate the amount intended to be bequeathed? (See 1 Jarm.
Wills, 332). Thus if a testator says “1 bequeath to my execu-
tors a reasonable amount for their trouble” (Jackson v. Hamilton,
3 J. & Lat. 702), or “I bequeath a sum for the maintenance of A"
(Broad v. Bevan, 1 Russ. 511 n2), or *I bequeath Rs. 1,000 or there-
abouts to be raised by accumulating annual income,” this is valid, and
in the first and second cases the Court will determine the amount : in
the third case any little excess occasioned by the addition of an entire
dividend, would be subject to the same disposition as the specific sum
(Oddie v. Brown, 4 De G. & J. 179, 195).
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'77. The description contained in a Will, of pro-

.. perty the subject of gift, shall,

g;:d. refer m&m‘f unless a contrary intention ap-
answering that de- pear by the Will, be deemed to
refer to and comprise the pro-

perty answering that description
at the death of the testator.

This is almost verbatim the rule in Hawk. 18. ¢ Descriptions of
real or personal estate, the subject of gifty primd facie refer to and
comprise the property answering to the description at the death of the
testator.” The Section (24) of the English Wills Act by which this
Rule is established enacts that ‘¢ every Will shall be construed, with
reference to the real estate and the personal estate comprised in it, to
speak and take effect as if it had been executed immediately before
the death of the testator, unless a contrary intention shull appear by
the Will.” See Bullock v. Beunett, 7 1). M. G. 283.

'hus a bequest of “all my leaschold houses” would pass after-
acQuired leaschold houses, and a bequest of * my 5§ per cent. stock™
passes all the stock of the description possessed by the testator at his
death (Goodlad v. Burnett, 1} K. & J. 341).

‘ Unléss & contrary intention upimur by the Will." The cases on
this exceptigu full into two classes (Hawk. 20) :—

(1) When the date of the Will &s opposed to the death is distinctly
referred to; as where a testator bequeaths * my house with the lands
belonzring thereto now occupied at B, a field taken into occupation
by the testator atter the date of the Will, will not puss (l]ulc’eiuwn

v. Barras, 1 W, R. 53%).

(2) Where there is a particularity in the description of the specified
subject of gift, shewing that an olject in eaistence at the date of the
Will was intended. For example, where a  testator gives “ my
brown horse” or * the houses which I bougnt fiom Mr. B (See
Emuss v. Smith, 2 De G. & S. 722), or *“ all the stock which I have
purchased” (Douglas v. Douglas, Kay, 400, 405), the description shews
that it must have been intended to refer to the state of things existing
at the date of the Will and not at the death of the testator.

As regards general powers of appointment, the effect of this and the
78th Sections combined will be to muke all general bequests operate
as an execution by anticipation of all general powers (sce Scction 46)
vested in the testator at the time of his death, although created by an
instrument subsequent in date to the Will, unless the language of the
power be such as to forbid its being exercised by anticipation (lHawk.
19, citing Stillman v. Weedon, 16 Sim. 26).  And cven spectal powers
of appointment (see Section §6) created after the date of the Will may
be exercised by a bequest contained in the Willy if the bequest
contain a sufficient description of the particular property atter-
wards made the subject ofI the power, to show thut the testator Aad
the subject of the power in view (Hawk. 19).

The following lllustrations of the Rule laid down in this section may
Le useful :

(da.) A bequeaths his houses in Calcutta to B. After the date of the
Will A enters into a binding contract to buy another house in Calcutta,
but the house is not actually conveyed. B takes the house contracted
for (Acherley v. Vernon, 10 Mod. 518 : Collison v. Girling, 4 My. &

Cr. 75: 1 Jarm. Wills. 46).

(b.) A bequeaths his bouses in Calcutta to B, and all his moveable
property to C. After the date of the Will A contracts to sell one of

LL
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these houses, but dies before conveying it to the purchaser. B will take
the house contracted to be sold as a trustee for D, and C will be entitled
to the purchase-money (Knollys v. Shepherd, 1 J. & W. 499: 1 Jarm,
Wills, 152).

(c.)’ A %)equeaths his ¢ lands,” or * his real estate,” or ¢ his immove-
able property” in B. At his death he has both leasehold and freehold
lands in BB. The bequest includes both ( Wilson v. Eden,56 Exch. 7 52?.

(d.) A bequenths his “ lands” in B, At hjs death he has immoveable
property in possession in B, and also the reversion* in fee of lands
settled on his wife for herlife. The bequest includes the reversion
(Ford v. Ford, 6 Hare, 486).

(e.) A having two estates, one settled and the other not, bequeaths
kis * unsettled real estate.” The bequest passes not only the unsettled
estate but the unsettled reversion in the settled cstate (Incorporated
Society v. Richards, 1 Dru. & War. 285).

(f) A bequest toZ ¢ his land’ or * lus lands in B’ or his ¢ real estate’.
A at his death has lands of his own and also lands of which he was
scised as trustee or mortgagee. Z takes the trust and mortgage estates
as well as the lands to which A was absolutely entitled (Lord Bray-
brooke v. Inskip, 8 Ves. 425).

A general bequest of “ my lands,” ¢ my lands in A" “my immove-
able estate,” &c., includes {ands of which the testator was scised as
trustee or mortgagee, unless an intention appear to the contrary. Such
An intention appears when the di3£osition made by the will is such as
the testator could not intend to make of property not beneficially his,

Thus: (¢) A bequeaths his lands on trust for sale. Mortgage and
trust estates do not pass (Ex parte Marshall, 9 Sim. 555 : Re Morley,
10 Hare, 293).

ék) A bequeaths his lands to B for life with remainder to C. Mortgage
and trust estates do not pass (Lindsell v. Thacker, 12 Sim. 183).

§i) A bequeaths his lands to B subject to an annuity anab]e to
C for her life: mortgage and trust estates do not pass (Duke of Leeds
v. Munday, 3 Ves. 348 ; Rackham v. Siddall, 16 Sim. 297).

(J) A bequeaths his lands to B after payment of debts, legacies and
general expenscs. Mortgage and trust estates do not pass (Roe v.
Reade, 8 'T. R. 118 : Doe v. Lightfoot, 8 M. & W. 559).

Cunsidering Section 4 and the fact that under this Act a married wo-
man will hold all her property as a feme coverte in England holds pro-
perty settled to her separate use, it is submitted that a bequest of lands
to the sole use of a marricd woman would not now be held to indicate
that the property should be enjoyed by her beneficially (See Lindsell
v. Thacker, 12 Sim. 178, contra. But see Exr parte Shaw, 8 Sim.

159). If so, under such a bequest, the testator's mortgage and trust
estates would pass to the murriv:l woman, just as they would under a
general devise to A his heirs and assigns to and for his and their own
use and benefit (Bawudridge v. Lord Ashburton, 2 Y. & C. 847:
Sharpe v. Sharpe, 12 Jur. 598).

A general bequest which passes the legal estate in a mortgage vested
in the testator, does not include the beneficial interest in the money
secured by the mortgage, which is moveable property, and would pass
by the general or residuary bequest of such property contained in the
&ill. n the other hand if a mortgagee in possession devises the
mortgnged lands by a specific description as a bequest of all * my lands
in the Zillah of B,” the testator having no other land answering to the
description, such a bequest may well be held to pass the beneficial as
well as the legal estate in the mortgaged land (Hawk. 37, 88, citing

* A ‘ryeversion’ is that portion of ownership which on the creation of a

partial interest only, remains undisposed of and therefore vested in the person by
whom such interest is created.
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;TVogdhm;u v. Meredith, 1 Mer. 450: Burdus v. Dizon, 4 Jur.
. S, 38).

If the testator leaves all his lands to A and his “securities for
money” to B, the legal estate in the land of which the testator was

mortgagee would pass to B and not to A (Renvoize v. Cooper, 6
Mad. 371).

78. Unless a contrary intention shall appear by

Power of appoint- the Will, a bequest of the estate
ment executed by ge- of the testator shall be construed
meral bequest. to include any property which he
may have power to appoint by Will toany object he
may think proper, and shall operate as an execution of
such power ; and a bequest of property described in
a gencral manner shall be construed to include any
property to which such description may extend,
which he may have power to appoint by Will to any

object he may think proper, and shall operate as
an execution of such power.

Shortened from Section 27 of the English Wills Act. The words
“to apﬁoint by Wil to any object he may think proper” correspond
with the words in the Statute “to appoint tm any manner he
may think proper,” but these words have been held to mean “ to any
objects the J)onee may think proper,” and not * by any form of execu-
tion” (Hawk. 28), und a power $o appoint generally by Will (but not
by deed) is within the section of the English Statute. The section of
the Act therefore has been made to express the meaning of the corres-

onding section of the Statute; and the following decisions on the
tter section may be taken as decisions on the former:—

A power to appoint in any manner to children or any other limited
class of objects 13 not witin the section (Cloves v. Awdry, 12 Beav.
604).

A power to revoke what has been already appointed is not within
the scope of the Section (Pomfret v. Perring, 5§ D. M. & G. 775).

The following are 1llustrations of the Rule contained in this Sec-
tion : —

(a.) A bequeaths “ property which I am possessed of or entitled
to.” The bequest passes property subject to a power of appointment in
the testator ( Frankcombe v. Hayward, 9 Jur. 344).

b) A makes a W:ll containing the words * constituting B m
residuary legatee.” This is enough to operate as an exccution of all
general powers (Spooner's Trusts, 2 Bim. N. 8. 129).

Of course a general power given by Will to a person, who prede-
ceased the testator, is not executed by the donee's Will (Jones v.
Southall, 11 W, R. 247).

79. Where property is bequeathed to or for the

_ benefit of such of certain objects

Lmplied gift to the  aga specified person shall appoint,
detault of appg(i)ntment, or for thebenefit of certain objects
in such Hroportlons as a specified

person shall appoint; and the Will does not provide
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for the event of no appointment being made ; if the
power given by the Will be not exercised, the pro-

perty belongs to all the objects of the power in
equal shares.

Illustration.

(2.) A, by his Will, bequeaths a fund to his wife for her
hfe, and directs that at her death it shall be divided among
his children in such proportions as she shall appoint. The
widow dies without having madc any appointment. The
fund shall be divided equally among the children.

(Irieveson v. Kirsopp, 2 Keen, 653.

This section is taken almost verbatim from the rule in Brown v.
Higgs (4 Ves. 708, 5 Ves. 495, 8 Ves. 561) as stated in Hawk. 57. In
Burrough v. Plilcox 5 My. & Cr. 72, Lord Cottenham thus stated the

rinciple on which the rule rests: “ When there appears a general
mtention in favour of a class, and a particular intention in favour of
individuals of & “class to be selected by another person, and the parti-
cular intention fuils, from that selection not being made, the Court
will carry into eflect the general intention in favour of the class.
When such an intention appears, the case arises, as stated bv Lord
Eldon in Brown v. Iggs, (sce 8 Ves, 574,) of the power bring so
given as to make it the duty of the donee to execute it ; and, in such
case, the Court will not permit the objects of the power to suffer hy

the negligence or conduct of the donee, but fastens upon the property
a trust for their benefit.”

Other Illustrations of the Rule are these :—

(h.) A bequeaths ;)lroperty “to guch of his relations as BB shall
think most deserving” (Harding v. Glyn, 1 Atk. 469), or “ fur the
benefit of the wife and children of B in such manner as he shall b
Will bequeath™ (Brown v. Pocock, 6 Sim. 257). B dies without
having made any appointment. The property shall be divided equally
among the class of objects mentioned, per capita.

Sv.) A ber‘ueaths property to Iis brothers and sisters or their
children in such shares as and at guch times as his trustees shall think
fit. No appointmnent is made. The property is divisible equally
among all the children and their parents per capita (Longmore v.
Broom, 7T Ves. 128: Penny v. Turner, 2 Phi{]). 493).

Wherever the rule in Brown v. Higgs is applied, the objects will
take the property among them as tenants in common, and not as joint
tenants (IHawk. 59).

'The Rule does not apply where there is a mere permission to give
to certain objocts : as if property be given to A for ife with power for
her (if she pleases) to bequeath it to the children of B (Brook v.
Brook, 3 Sm. & . 380).

If the power has been partially exercised the Rule applies, and the
unappointed part is divisible among the objects of the power without
regard to the appointment (Hawk. 61: citing Maddison v. Andrew,
1 %’es. Sen. 67: Kordyce v. Bridges, 2 Phill. 513).

The period for ascertaining the objects to take in default of appoint-
ment is the time when the power ought to be exercised (Longmore v.
Broom, 7 Ves. 124 : Re White's Trusts, Johns. 656).

A Yequeatbs properlﬁ to B for life with a power of disposition
among A's relations. dies without exercising the power. The

' to take ure those who would be entitled under this Act at the
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death of B to the property of which A died intestate (Harding v.
Glyn, 1 Atk. 469: Pope v. Whitcombe, 21 Beav. 112).

If the power of appointment is not to arise until a given period, no
objects can take under the Rule, who die before that period (Wealsh
v. Wallinger, 2 R. & My. 78: Kennedy v. Kingston, 2 J. & W. 431 :
Halfhead v. Shepherd, 7 W. R. 480).

80. Where a bequest is made to the ¢ heirs,”
B .., or “richt heirs,” or “relations,”
uest to * heirs, o . 3

&c.,of a particularper- OF ‘‘ Dearest rclations,” or “fa-
son without qualitly)ing mily,”” or ¢ kindred,”’ or ‘‘nearest
terms. of kin,” or * next of kin,” of a
particular person, without any qualifying terms,
and the class so designated forms the direct and
independent object of the bequest, the property
bequeathed shall be distributed as if it had belonged
to such person, and he had died inte<tate in res-
pect of it, leaving assets for the paywent of his
debts independently of such property.

Tllustrations.

(a.) A leaves his property “ to his own nearest relations ”
The property goes to those who would be entitled to it if A
had died intestate, leaving assets for the payment of his
debts independently of such property. «

(.) A bequeaths 10,000 rupees “to B for his life, and
after the death of B, to his own right heirs.”” The legacy
after B’s death belongs to those who would be cntitled to
it if it had formed part of A’s unbequeathed property.

(¢) A leaves his property to B ; butif B dies before
him, to B’s next of kin; B dies before A. the property
devolves as if it had belonged to B, and he had died intes-
tate, leaving assets for the payment of his debts indepen-
dently of such property.

(d.) A leaves 10,000 rupees “to B for his life, and after
his decease, to the heirs of C.” The legacy goes as if it had
belooged to C, and he had died intestate, leaving assets for
the payment of his debts independently of the legacy.

See Wms, Exors. 995-1013 : Hawk. 103.

The reason of this rule is that it is desirable to ascertain the object
of the testator’s bounty as soon as possible (Hawk. 99).

Under this section “ relations” would include a wife. Otherwise in
England (Green v. Howard, 1 Bro. C. C. 31.) A gift to those
related to a person is equivalent to a gift to relations (Rayner v,
Mowbray, 3 Bro. C. C. 234.) *‘Near relations” is equivalent to
« relations” ( Whitehorn v. Harris, 2 Ves. Sen. 527. * Nearest re-
lations” is expressly made equivalent to “ relations.” Otherwise in
England (Smith v. Campbell, 19 Ves. 400). Under a bequest to “m
relations of the name of A” a female relation entitled to the name of
by birth would take though she has lost the name of A by her marriage
(Pyot v. Pyot, 1 Ves. Sen. 336). A power to appoint to “ relations”
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of Lle testator, or of B, authorises an appointment to relations not
within the Act (Harding v. Glyn, 1 Atk. 469). Otherwise if the

ower be one of distribution only (Pope v. Whitcombe, 3 Mer. 689).

here there is a power of selection among relations, with no gift in
default of appointment, and the power is not exercised, those within
the Act only will take by implication (Harding v. Glyn, 1 Atk. 469:.
Grant v. Lynan, 4 Russ. 297: Hawk. 104).

« Without any qualifying terms.” The language of the Will may be
such as to shew that the testator intended the * next of kin,” &c., to
be ascertained at the period of distribution. Thus: A lcaves property
to B for life, and after his decease to the persons who shall then be
the legal representatives of A. The property goes on B's death to
those who would be entitled to it if A had died at the same moment
as B, intestate and leaving assets for the payment of his debts inde-
pendent of such property (Long v. Bluckall, 3 Ves. 486: Wharion
v. Barker, 4 K. & J. 483). So the context may narrow or enlarge
the term * family” so as to mean only “ children” (Barnes v. Patch, 8
Ves. 604), or to include relations by marriage (McLeroth v. Bacon, 5
Ves. 169).

81. Where a bequest is made to the ¢ represen-

Bequest to “repre- tBtiVEs,” or legal represen-
sentatives,” &c., of s tatives,” or ‘ personal represeu-
particular person. tatives” or ¢ executors or admi-
nistrators” of a particular person, and the class so
designated forms the direct and independent object
of the bequest, the property bequeathed shall be
distributed as if it had belonged to such person,
and he had died intestate in respect of it.

This is the rule settled by the more recent English cases.
Illustration.

(a.) A bequest is made to the * legal representatives” of
A. A hasdied intestate and insolvent. B is his adminis-
trator. B is entitled to receive the legacy, aud shall apply
it in the first place to the discharge of such part of A’s debts
as may remain unpaid ; if there be any surplus, B shall pay
1t to those persons who at A’s death would have been enti-
tled to receive any property of A’s which might remain after

payment of his debts, or to the representatives of such
persons.

The rule and illustration establish that in the case of a bequest to
the * representatives,” &c. of A simply, not in trust for themselves or
any other persona, the property passes not directly to A's next of kin,
but to A's executors or administrators, as part of his assets, and they
take it in their official capacity and not beneficially (See Long v.
Watkinson, 17 Beav. 471 : Re ‘S{ymour‘s Trusts, Johns. 472 : Holloway
V. Clarkson, 3 Hare 523 : King v. Cleaveland, 4 De G. & J. 477).

82. Where property is bequeathed to any per-
uest  without BoN, he is entitled to the whole
of Limitation. interest of the testator therein,

unless it appears from the Will that only a res-
tricted interest was intended for him.
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In England before 1st January 1833, and in India before 1st February
1839, a devise of lands to A simpliciter, (or to A and his as-
signs, Co. Litt. 96), conferred an estate for life only, unless an inten-
tion appeared to the contrary. The application of this rule being
frequently found to disappoint the intention of the testator, the
English Wills Act, Section 28, enacted that * where any real estate
shall be devised to any person without any words of limitation, such
devise shall be construed to pass the fee simple or other the whole
estate or interest which the testator had power to dispose of by Will
in such real estate.” This Section has been held to apply only to
devises of previously existing estates or interests, and not to the
devise of an estate created by the Will (Nichols v. Hawkes, 10 Hare,
342). It is submitted that Section 82 of the Indian Succession Act,
1865, would be construed similarly. Accordingly, if A devise a rent
charge vested in him to B without more, B would take the fec sim-
ple. But if A devise a rent charg:e created by his Will (e. g.an an-
nuity with the usual powers of distress and entry)—see Section 160
infra,—to B, the devisee would take only an estate for his life. So if A
bequeath to I3 a house and grass for a cow in & certain meadow belong-
ing to A, B will take A’s whole interest in the house, but only a life
estate in the easement (" Reay v. Rawlinson, 7 Jur. N. 8. 118).

“ Unlesr it appear from the Will that only a restricted interest was
intended for him.” The onus probandi lies on those who contend
for the restricted construction (2 Jarm. Wills, 266), and will not be
discharged Ly shewing that another bequest in the Will contains for-
mal words of limitation (" Wisden v. &’isdcn, 2 Sm. & Gif. 396), or
that a specinl power of appointment is, in terms, given to the lega-
tee (/3rooke v. Brooke, 3 Sm. & Q. 280).

83. 'Where property is bequeathed to a person,

Bequest in the alter- With a bequest in the alternative
native. to another person or to a class
of persons ;—if a contrary intention does not appear
by the Will, the legatee first named shall be enti-
tled to the legacy, if he be alive at the time when
it takes effect ; but if he be then dead, the person or
class of persons named in the second branch of the
alternative shall take the legacy.

This is an improvement on English law, which is apt to regard gifts
to several persons alternatively as void for uncertainty (sce 1 Jarm.
Wills, 343, 344). The section fullows to some extent the rule as to

ersonalty which prevails in England. There if personal estate be
queathed, e. g. to A or his heirs, the word ¢ heirs’ is read as a word
not of limitation but of substitution, so as to prevent a lapse, Giltings v,
McDermott, 2My. & K. 69: Doody v. Higgins, 9lia. App. 32. The
rule as to realty 1s different (Hawk. 92, 180).

Illustrations.

(a) A bequest is made to A or to B. A survives the
testator. B takes nothing.

(6.) A bequest is made to A or to B. A dies after the
date of the Will, and before the testator. The legacy goes
to B,
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() A lm‘gyuest is made to A or to B. A is dead at the
date of the Will. The legacy goes to B.

(d.) Property is bequeathed to A or his heirs. A sur-
vives the testutor. A tukes the property absolutely.

So a gift to A or his heirs or assigns is an absolute gift to him
(Re Walton,2 Jur.N. 8. 363) ; and it has long been settled that a devise
of realty to A or his heirs gives A an estate in fee (Read v. Snell,
2 Atk. 645). The same result would follow here from a bequest to A
or the heirs of his body, although in England of course A would take
au estate tail (Harris v. Davis, 1 Coll. 416).

(e)) Property is bequeathed to A or his nearest of kin.
A dies in the lifetime of the testator. Upon the death of

the testator the bequest to A’s nearest of kin takes effect.

"The nearest of kin will take under Bection 80, as if the property had
belonged to A, and he had died intestate in resKect of it, leaving assets
for the payment of his debts independent of such property.

(f) Property is bequeathed to A for life, and after his
death to B or his heirs. A and B survive the testator. B
dies in A's lifctime. Upon A’s dcath the bequest to the
heirs of B takes cffect.

(g.) Property is bequeathed to A for life, and after his
death to B or his heirs. B dies in the testator’s lifetime.
A survives the testator. Upon A’s death the bequest to
the heirs of B takes effect.

84. Where property is bequeathed to a person,

Effect of words de. 804 words are added which des-
scribing a class added  cribe a class of persons,but do not
toabequest toaperson.  depote them as direct objects of a
distinct and independent gift, such person is enti-
tled to the whole interest of the testator therein,
unless a coutrary intention appears by the Will.

Illustrations.

(«.) A bequest 1s made—

to A and his children,

to A aud his children by his present wife,

to A and his heirs,

to A and the heirs of his body,

to A and the heirs male of his body,

to A and the heirs female of his body,

to A and his issue,

to A and his fawmily,

to A and his descendants,

to A and his representatives,

to A and his personal representatives,

to A, his executors and administrators,
In each of these cases, A takes the whole iuterest which

the testator had iu the property.
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And it s immaterial whether or not the class deseribed exist at the
testator's death.

(b.) A bequest is made to A and his brothers. A and
his brothers are jointly entitled to the legacy. .

(c) A bequest is made to A for life, and after his death
to his 1ssue. At the death of A the property belongs in
equal shares to all persons who shall then answer the de-
scription of 1ssue of A.

‘The rules and illustrations in this Seetion agree gencrally with the
English law as to personalty. But by English law a devise of real
estate Lo A and his children, A having no children at the date of the
Will, vests in A an estate tail: children being construed & word of
limitation (Wild's case, 6 Rep., 17: Buffar v. Bradford, 2 Atk. 220),
But this rule does not apply to personal estate (Audsley v. Horn, 1
De G. F. & J. 226: Agnew v, Matthews, 1 Mad. 11, C. Rep. 17).
Under an immediate bequest of personal cstate to A und hix children,
A and his children, if any, living at the death of the testator will take
a8 Joint tenants ; and it there are no children at that period, A will
take the whole (Mason v. Clarke, 17 Beav. 130).

A bequest of personal estate to A and the heirs of his body
(Tothill v. Put, 7 Bro. P. C. 453), or to A and the heirs male of lis
body, or to A for life and after his decease to the heirs male of Lis
body, 18 an absolute gift to A (Brtton v. Twoung, 3 Mer. 176).

In devises of realty the rule in England is that * issue” is a word of
limitation. Thu« a devise of real estate to A and his issue would give
A an estate tail (Roddy v. Fuzgerald, ¢ 1. L. Ca. %23). But
this rule does not extend to bequests of personal estate (Kuight
v. Filis, 2 Bro. C. C. 570: Ik parte Wynch, 5 1. M. & Q.
188). And if personal estate be given to A for life, and afier his
decease to his issue, A, as in Hlustration (¢), tukes for life only, and
the issue take in remainder ( Kmght v. Ellis, 2 Bro, C, C. 570).

85. Where a bequest is made to a class of persons

under a general description only,

Beflueﬂtdm 8 class f;lf no one to whom the words of
rsonpgunder 8 gene . . o .
Hescription only. % the description are not in their

ordinary sense applicable shall
take the legacy.

“ A gift to a class implies an intention to benefit those who constj-

tute the class, and to exclude all others " per Lord Cottenham, Darber
v. Burber, 3 My. & Cr. 685,

86. The word “children” in a Will applies only to
lineal descendants in the first de-
gree ; the word “ grandchildren”
applies only to lineal descendants in the second
degree of the person whose * children,” or “ grand-
children,” are spoken of ; the words * nephews”

and ‘‘ nieces” apply only to children of brothers

Construction of terms.
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or sisters; the words “cousins,” or “ first cousins,”
or ‘ cousins german” apply only to children of
brothers or of sisters of the father or mother of
the person whose ¢ cousins,” or *‘‘first cousins,”
or “ cousins german,” are spoken of ; the words
“ first cousins once removed” apply only to children
of cousins german, or to cousins german of a
parent, of the person whose * first couslns once
removed” are spoken of ; the words ¢ second cou-
sins” apply only to grandchildren of brothers or
of sisters of the grandfather or grandmother of the
person whose ‘¢ second cousins” are spoken of ; the
words ‘‘issue” and ¢ descendants” apply to all
lineal descendants whatever of the person whose
¢ issuc” or  descendants,” are spoken of. Words
expressive of collateral relationship apply alike to
relatives of full and of half blood. All words ex-

pressive of rclationship apply to a child in the
womb who is afterwards born alive.

This is the English law : Hawk. 85 ~87.  Although ¢ children™ is
sometimes used in a loose sense, signifying descendants, it is a settled
rule that ¢ children” does not include * grandchildren,” that
“ grandchildren” does not include * great grandchildren,” and that
‘ nephews' or * nicees’ does not invluﬁr: ¢ grandnephewy’ or * grand-
niccey,” (Iawk. 85). Nor does ¢ nephew’ or * niece’ include a nephew
or nicce by marriage (Smith v. Lediard, 3 K. & J. 252?. The
testator, bowever, may define his meaning of the word * nephew’ or
* niece,’ 80 as to include in it a child of a nephew or niece (James v.
Smuth, 14 Sim. 214).

A gift to ¢ all the first and second cousins™ includes all cousins
within the degree of second cousin, and therefore includes not cousins
once removed, and also first cousing twice removed (Hawk. 87).

A gitt to the tissuc’ of A, or the issue begotten by A (Evans v,
Jones, 2 Coll. 516), or the offspring of' A (Young v. Davies, 9 Jur. N. 8,
399) includes descendants of every degree, and creates a joint te-
naney.  But if the gift be to the issue, Nc., as tenants in common, they
take per capita (Hawk. 87).

The Act does not seem to infringe on the rule in Sibley v. Perry,
7 Ves 522, vz, that when the parent of ‘issuc’is spoken of, the
word *issuc’ is prima fucie restrictcl to children of the parent (Hawk.

8%).

{Tnder a gift “to the descendants of A,” all the lineal descendants
of A would take per capita ( Crossly v. Clare, Ambl. 397: Butler v.
Stratton, 3 Bro. C. C. 367).

The Act does not define ¢ offspring,’ which term seems equivalent to
‘ descendants’ ( Young v. Dares, 9 Jur. N, S, 399).

Under the rule as to half-blood a gift to * brothers’ or ‘sisters’
would, as it does in England, include balf-brothers and half-sisters,

and a gift to nephews and nicces would include the children of a half-
brother or half-sister. .
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87. In the absence of any intimation to the con-

trary in the Will, the term

N “ child,” ¢ son,” or ¢ daughter,”

___relatives, or or any word which expresses

failing such, relatives  polgtionship, is to be understood
reputed legitimate. . .

as denoting only a legitimate

relative, or whore there is no such legitimato relative,

a person who has acquired, at the date of the Will,

the reputation of being such relative.

See 2 Jarm. Wills, 204 : Hawk. 80 : Wma. Exors. 989: 11 Bythe-
wood Conv. ed. Sweet 341, 574, 763 Re Williams, 12 W R, 818 -
Barnett v. Tugwell, 31 Beav 232,

Hlustrations.

(«.) A, having three children, B, C, and D, of whom
B and C are legitimate, and D is illegitimate, leaves hixs
property to be equally divided among “ his children.”  The
praperty belongs to B oand C in equal shares, to the
exclusion of D.

See Cartwright v. Vawdry, 5 Ves. 530.

(1) A, having a niece of illegitimate birth, who has
acquired the reputation of being his niece, and having no
legitimate niece, hequeaths a sum of monecy to his niece,
The illegitimate nicee 18 entitled to the legacy.

(¢} A, having in his Will enumerated his children, and
named as one of themw B, who s iliegitimate, leaves a
fecacy to ¢ has said children” B will take a share in the
legacy along with the legitimate children,

Rivers' Cuase, 1 Atk. 410: Dentley v. Blizard, 4 Jur. N. S. 652,

() Aleaves a legacy to the “ children of B” B is
dead, and has left none but illegitimate childeen.  All those
who had, at the date of the Will, acquired the reputation
of being the children of B are objects of the gift.

N Woodhouselee v. Dalrymple, 2 Mer. 419: Gl v. Shelley, 2
.33

(e.) A bequeathed a legacy to *“ the children of B.”
B wever bad any legitimate child. C and D had at the
date of the Will acquired the reputation of being children
of B. After the date of the Will, and hefore the death
of the testator, E and F were Lorn, and acquired the repu-
tation of being children of B, Ouly C and D are objects
of the bequest.

Mortimer v. West, 3 Russ. 370.
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(f) A makes a bequestin favour of his child by a certain
woman, not his wife. B had acquired at the date of the
Will the reputation of being the child of A by the woman
designated. B takes the legacy.

(9.) A makes a bequest in favour of his child to be born
of a woman, who never becomes his wife. The bequest
18 void,

Sec Kenebel v. Scrafton, 2 East, 530, 542.

(h.) A makes a bequest in favour of the child of which
a certain woman, not married to him, is pregnant. The
bequest 1s valid.

Gordon v. Gordon, 1 Mer. 141,

Other 1llustrations are :—

(1) A, having four children, three legitimate and one illegitimate,
bequeaths to every such child s he might happen to leave at his
death one-fourth of the income of his property. The illegitimate
child takes nothing (Cartwright v. Vawdry, 5 Ves. 530).

) A bequeaths an annuity to the ¢ eldest child' of B.  'When the
Will was made I3 had several illegitimate children, who were known to
A, but no others then or ut A's death.  'The bequest fails (Godfrey v.
Dams, 6 Ves, 43).

(/Y A by his Will creates a trust for the children of his son B. B
had no other than illegitimate children at the date of the Will, but
these had always been treated and recognized by A as his grand-
children.  The trust tils (Harris v. Lloyd, 'T. & R. 312),

(5) A leaves a logacy to the children *now hving' of a person who
has no other than illegitimate children at the date of the Will.  They
are entitled to the leguey (Blundell v. Dunn, cit. 1 Mad. 433).

(m) A leaves a legacy to the child of which a certain woman, not
his wife, ix pregnant by him. The bequest fails (Earle v. Wilson,
17 Ven 528).

(n) A makes a bequest in favour of the future illegitimate children
of u particular woman.  "The bequest fuils ( In re Connor, 2 Jo. & Lat.
459 per Sugden L. C)

Ilustestions (¢), (d) and (1) shew that is no objection to the clann
of illegitimate children that they are styled * children” if they are
otherwise identified.  According to the facts stated in Illustration (d)
legitinate children never could have taken.

Husteation (¢) rests on the ground that there was nothing to shew
by necessary implication that the testator intended the bequest to be
to the illegitimate children subsequently born.

Illustration (g) exemplifies the rule that a gift to the future, 1. e,
the unprocreated, illegitimate children of a man, or of a woman by a
particular man, is void (2 Jarm. Wills, 229),

Regarding lustration (A) it is to be remarked that where the gift is
to the child with which a particular wowan is enceinte, generally the
fact of birth is the sole ground of title, and that iv easy of ascertainment,
On the other hand, a gift to the child by which a woman is enceinte
by a particular man introduces in the description of the object a cir-
cumistance which the law treats as uncertain, and which it cannot
properly permit to be enquired into (2 Jarm. Wills, 224). Thus in
Earle v. Wilson, 17 Ves. 528 (which has been introduced as Tiustra-
tion (n) ), Sir W. Grant beld that a giftt by A to a child of which a
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certain woman not his wife was pregnant by kim was void. This deci-
sion has, however, been questioned.

Illustration (i) shews that expressions or a mode of disposition,

affording a mere ground of comecture, will not be a ground for the
admission of illegitimate children (2 Jarm. Wills, 205).

Ilustration () shews that the fact of there being no other than
illegitimate children when the Will takes effect, or at any other time,
so that the gift. if confined to legitimate children, has eventually failed
for want of objects, does not warrant the application of the word
children to bastards (2 Jarm. Wills, 206). »

Ilustration (k) shews that the testator’s recognition of illegitimate
children is not sufficient.

Innsmuch as under this Act, Section 56, a Will not operating as an
appointmentis revoked by marriage, a gift by a bachelor to his  children”
can never take efleet in favour of legitimate children.  Consequently
such a gift comes under the same head as a gift to the children of n
person whom the testator knows, or presumably knows to be dead,
which will, in default of legitimate children, take effect in favour of
those who are legitimate (see Illustration (d) and 2 Jarm, Wills, 217).

88. 'Where a Will purports to make two bequests
Rules of construction 10 the same person, and a ques-
where a Will purports tion arises whether the testator
to make two bequests  jptopnded to make the second be-
to the same person. . . -
quest instead of or in addition
to the first ; if there is nothing in the Will to show
what he intended, the following rules shall prevail
in determining the construction to be put upon the
Will.

As to the repetition of legacies the Act gencrallv agrees with the
English law. Sce Wms. Exors. 1160 : Huwk. 303 : HHooley v. Hatton, 2
Wh*& T. L. C.

First.—If the same specific thing is bequeathed
twice to the same legatee in the same Will, or in the
Will and again in a Codicil, he 1is entitled to reccive
that specific thing only.

Second.—\Where one and the same Will or one
and the same Codicil purports to make in two places
a bequest to the same person of the same quantity
or amount of anything, he shall be entitled to one
such legacy only.

And parol evidence would not be admissible to show that the
legacies were intended to be cumulative.

Third.—Where two legacies of unequal amount
are given to the same person in the same Will, or in
the same Codicil, the legatee is entitled to both.

Fourth.—Where two legacies, whether equal or
unequal in amount, are given to the same legatee,
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one by a Will and the other by a Codicil, or each
by a different Codicil, the legatee is entitled to both
legacies.

If & legncy of the same amount is given to the same person by each
of two testamentary instruments, and the same motive is assigned for
each, a presumption of Jaw is raised that it is a mere repetition, and
that one legacy only was intended; but this being a mere presumption
and not & rule of construction may be rebutted by parol evidence of
intention (Hawk, 306, citing Hurst v. Beach, 5§ Madd. 358.)

Lxplanation.—In the four last rules, the word
Will does not include a Codicil.

Ilustrations.

(a) A having ten shares, and no more, in the Bank of
Bengal, made his Will, which contains near its commence-
ment, the words ‘I bequeath my ten shares in the Bank
of Bengal to B.”"  After other bequests, the Will concludes
with the words “and I bequeath my ten shares in the
Bavk of Bengal to B” Bis entitled simply to receive A’s
ten shares o the Bank of Bengal,

(h.) A having one diamond ring, which was given him
by B, bequeathed to C the diamond ring which was given
him by B. A afterwards made a Codicil to his Will, and
thereby after giviug other legacies, he bequeathed to C
the diamond ring which was given him by B.  C can claim
nothing cxcept the diamond ring which was given to A
by B.

v. Lowther, 2 1la. 432.

A, by his Will, bequeaths to B the sum of 5,000
rupcees, and afterwards, in the same Will, repeats the be-
quest in the same words, B is entitled to one legacy of
5,000 rupces only.

Garth v. Meyrick, 1 Bro. C. C. 30: Holford v. Wood, 4 Ves. 75 :
Manning v, Theayger, 3 My. & K.

(d.) A, by his Will, bequeaths to B the sum of 5,000
rupees, and afterwards, by the same Will, bequeaths to
B the sum of 6,000 rupees. B is entitled to 11,000 rupees.

Curry v. Pile, 2 Bro. C. C. 225.

. A, by his Will, bequeaths to B 5,000 rupees, and
by a Codicil to the Will he bequeaths to him 5,000 rupees.
B 13 entitled to receive 10,000 rupees.

_ s v. Morrison, Hooley v. Hattor, 1 Bro. C. C. 389, $90
Hurst v. Beach, 5 Madd.



(f) A, by one Codicil to his Will, bequcaths to B
5,000 rupees, and by another Codicil, bequeaths to him
6,000 rupees. B is entitled to reccive 11,000 rupees.

Joknstone v. Lord Harrowby, 1 De G. F. & J. 183,

(9.) A, by his Will, bequeaths ¢ 500 rupees to B hecauso
she was his nurse,” and n another part of the Wil be-
queaths 500 rupees to B “ because she went to England
with his children.” B 15 entitled to reccive 1,000 rupees.

Rudges v. Morrison, 1 Bro. C. C. 385, A different motive is assigned
for each legacy.

(k) A, by his Will, bequeaths to B the sum of 5,000
rupees, and also, in another part of the Will, an annuity
of 400 rupees. B is eutitled to both legucies.

Masters v. Masters, 1 . \WW. 423, 424,

(z.) A, by his Will, bequeaths to B the sum of 5000
rupees, and also bequeaths to bun the sum of 5,000 rupecs
if he shall attain the age of 18. B is cutitled absolutely
to one sum of 5,000 rupecs, and takes a contingeut interest
in another sum of 5.000 rupees.

s v. Peacock, 3 Ves, T35,

89, A residuary legatce may be constituted by

Constitution of re- any words that show an inten-
siduary legatee, tion on the part of the testator
that the person designated shall take the surplus or
residue of his property.

See Wms. Exors 1310,
Illustrations.

(«.) A makes her Will, consisting of several testa-
mentary papers, in one of which are contained the follow-
ing words :—“ I think there will be somcthing left, after
all funeral expenscs, &c., to give to B, now at school,
towards equippiug him to any profession he may hereafter
be appointed to.” B is constituted residuary legatec.

Leighton v. Baillie, 3 My. & K. 267.

(b.) A makes his Will, with the following assage at the
cnd of it :—“ I believe there will be found sufficient in
“ my banker’s hands to defray and discharge my debts, which
“ I hercby desire B to do, and keep the residue for her
“ own use and pleasure.” B is constituted the residuary
legatee.

v. Morgan, 9 Sim. 289 : 3 My, & Cr. 661,
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¢.) A bequeaths all his property to B, except certain
stoE:ks and funds, which he bequeaths to C. B is the

residuary legatee.

90. Under a residuary bequest, the legatee is

p icha entitied toall property belonging
r«sidrgﬂfyrtliggcg s en.  to the testator at the time of his
titled. death, of which he has not made
any other testamentary disposition which is capable
of taking cffect.

Sce Wimns. Exors. 1313 - Hawk. 40.

Illustration,

(@) A by his Will bequeaths certain legacies, one of
which is void under Section 105, and another lapses by
the death of the legatee.  He bequeaths the residue of his
property to B. After the date of his Will, A purchases a
zamfodarf, which belongs to him at the time of his death,

B is entitled to the two legacies and the zamindari as part
of the residuc.

The residue will include property over which the testator has a
general {mwcr of appoiotment (sce Sec. 566), and which he has
by the Will incffectunlly appointed.  For example, A in exercise
of & general power of appomtment, gives Rs. 1,000 to B and gives
the residue of his moveable property to C. B dies in A's lifetime.
C is entitled to the Rs. 1,000 as part of the residue (Spooner’s Trusts,
2 Sim. N. 8. 129).

In England, if the testator show an intention to circumscribe and
coufine the residuary bequest so as to exclude from it in eve
event particular property specifically given, effect will be given to hus
intention, and the Will would be inoperative as to such property. It
would scem, however, that this would not be the case here: the words
of the rule are imperative, and the spirit of the whole Act is bostile
to intestacy.

A general residuary bequest contingent in terms, carries the
intermediate income, which 18 not undisposed of, but accumulates.
Thus if A bequcaths the residue of his property to such son of B as
shall first attain 18, and B has no son of that age at the testator's
death, the income of the residue does not go to the persons entitled on

an intestacy, but accumulates in trust for such son of A as may attain
(Hawk. 43, 44).

91. If alegacy bo given in general terms, with-

Time of vesting of OUt specifying the time when it
legacy in general terms. s to be paid, the legatee has a
vested interest in 1t from the day of the death of the
testator, and if ho dies without having received it,
it shall pass to his representatives.



“The law is said to favour the vesting of estates, the effect of which
principle seems to be, that property which is the subject of any dis-
position, whether testamentary or otherwise, will belong to the object
of gift, immediately on the instrument taking effect, or so soon .
wards as such object comes into existence, or the terms thereof will
permit. As, therefore, a Will takes effect at the death of the testator,
it follows that any devise or bequest in favour of a person in esse simply
(i. e. without any intimation of a desire to suspend or postpone its
operation) confers an immediately vested interest” (1 Jarm. Wills, 758).

Although the words of the section (*to be paid’) would seem to confine
its operation to mere pecuniary legacies, there can bhe no doubt that
it would be read as applicable to devises of inmoveable and bequests
of every species of moveable property.

As to the vesting of legacies when the possession or enjoyment of
the subject is postponed, or when the bequest is contingent, sece Part
XIILI, Seca. 106, 108.

92. If the legatee does not survive the testator,
In what casea legacy  the legacy cannot tako effect, but
8 shall lapse and form part of the
residue of the testator’s property, unless it appear
by the Will that the testator intended that it should
go to some other person. In order to entitle the
representatives of the legatee to receive the legacy,
it uiust be proved that he survived the testator.

Tllustrations.

(a.) The testator bequeaths to B “ 500 rupees which B
owes hin.” B dies before the testator ; the legacy lapses.

(b.) A bequest 1s made to A and his children. A dies
before the testator or happens to be dead when the Will
is made. The legacy to A and lns children lapses.

(c.) A legacy is given to A, and in case of hus dying
before the testator, to B. A dies before the testator. The
legacy goes to B.

(d.) A sum of money is bequeathed to A for life, and
after his death to B. A dies in the life-time of the testator ;
B survives the testator. The bequest to B takes effect.

(e.) A sum of money 18 bequeathed to A on his complet-
ing his eighteenth year, and in case he should die before
he completes Lis eighteenth year, to B. A completes his
eighteenth year, and dies in the life-time of the testator.
Tilfle legacy to A lapses, and the bequest to B does not take
etect.

(f) The testator and the legatee perished in the same
shipwreck. There is no evidence to show which died first.
The legacy will lapse.

In cases like the last Illustration the question of sarvivorship is, by the
law of England [as to the civil law de commorientibus sce 4 Burge Comm.

13—29: as to the French, the Code Napoleon, Arts. 720, 721, 722: as to
the Mubammadan, W. K. Macn. cap. 1, s. 11: Baillie Inheritance, p.
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172: Dig. of M. Law, 407] a matter of evidence merely, and, in the
absence of evidence there is no rule or conclusion of law on the subject.
And as the burthen of proof lies on the representatives of the legatee
they cannot claim the legacy, unless they can produce positive evidence
that he was the survivor (Wms. Exors. 1084: Underwood v. Wing,
4D. M. & G. 633 : Wing v. Angrave, 8 H. L. Ca. 183 : Carmichael,
11 W. R. 462).

As to Illustration (a) see Elliot v. Davenport, 1 P. W. 83 : Mait-
land v. Adair, 8 Ves. 281: Toplis v. Ilaker, 2 Cox. 118: Izon v.
Btller, 2 Price, 34, and see 4 Dav. Conv. 86: 1 Jarm. Wills, 314 n.

As to lllustration (b) the bequest to A and his children gives A
the whole interest (see Sec. 84.‘) The same result as to lapse follows
when the legacy is given ¢ to A his executors and administrators,’ ¢ to A
snd his representatives,' &c. (Elhott v. Davenport, 1 P. Wms. 83).
'T'he words ¢ or happens to be dead when the willis made’ are suggested
by Maybank v. Brooks, 1 Bro. C. C. 84.

Hlustration (lc) shews that the testator may if he think fit, Krevent
a legacy from lapsing ; though, in order to eftect this object, he must
declare cither expressly or in terms from which his intention can be
collected with suflicient clearness, what person or persons he intends
to substitute for the legatee dying in his lifetime (Wms. Kxors. 1088).
A declaration that the bequest shall not lapse, following a bequest
to A and his executors or admnristrators would be considered as indi-
cating an intontion to substitute the representatives in the event of
the git to A fuiling by lapse (Sibley v. Cooke, 3 Atk. 572).
Morcover where where there is a bequest to * A or his representatives,’
or to A or his heirs (Clithng v. ﬂlcbermotl, 2 M. & W.(G9),0r ‘to A
or his nearest of kin'  ([lustration (e) Sec. 83, supra), the word
‘or,’ generally speaking, unplies a substitution, so as to prevent a
lapse (Wins. Exors. 1088).

Hlustration (e) shews that the doctrine of lapse extends to the cases
of gifts on contingency. See Humberstone v. Stanton, 1 V. & B. 385 :
Doo v. Brabant, 8 Bro. C. C. 393 : Willitams v. Jones, 1 Russ. 517.

"The rules as to lapse are applicable to a legacy given under a power,
and if an appointee I{)y Will made under a general power die before
the testator, his legacy will not go to his representatives. Wus
Fxors, 1002, 1093,

A lemuey does not 03. If a .le.gacy be given to
lapeeif one or two joint ~ two persouns jointly, and one of
lezatecs dic before the  thom die before the testator, the
testutor.

other legatee takes the whole.

See Wms. Exors. 1008: 1 Jarm, Wills, 316: Hawk. 111: 4 Dav.
Conv, 175.

Tlustration.

Th- legacy is sunply to A and B. A dies before the tes-
tator. B takes the legacy.

The number * two' is merely for example. Of course 8 bequest to
three or more persons xnominafim, or to a class, without more, creates
a joint-tenancy ; and if one of the legatees predecease the testator his
interest will survive to the others.  The rule applies to gift to a class
though the interests of the members vest at (Siﬁ'erent times. Thus
undor a bequest to A, for life, with remainder to the children of B,
the children in existence at the death of the testator take the whole
intercat given to the class as joint-tenants, and as more children come:
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mto existence during A's life, they take as joint-tenants also (llawk.
111). But there cannot be a jomt-tenancy among the members of a
class, some of whomn have vested and others contingent interests.
Therefore under a bequest to A for Life with remainder to the children
of B, if the interests of the children are not to vest until & given age,
e. g. 18, the children will take as tenants in common, although if' the
interests vested at birth they would take as joint-tenants (Hawk. 112).
If the legacy to one of the joint-tenants fuil from any cause other
than death, the survivor takes the whole. Thux if A gives a legney to
A and B, and by a endicil revokes his bequest to A, B takes the wfrole
(Humphrey v. Tuylenr, Amb. 136, and sce Short v. Smith, & Fast,
419, 429).  So where one of the joint legatees is an attesting witness
N v. Davies, 9 Jur. N. 8B

94. But where a legacy 1s given to legatecs in
Effeet in such a cuse, Words which show that the

of words showing tes-  atop intended to give them dis-
tator's intention  that . h f . ﬂ f
the shares should be tinct shares ot 1t, then 1 any

distinet. legatee die before the tostator,
so much of the legacy a8 was intended for him shall
fall into the residue of the testator’s property.

Tlustration.

A sum of money is bequeathed to A, B, and C, to he
equally divided among them. A dies before the testator.
B aud C shall ouly take so much as they would have had if

A had survived the testator.

Other words which shew that the testator intended to give * the
legatees  distinet shares”™ are  * hetween,” © wmong,” * respectively.”
Soat the * share” of any oneis spoken of, (¢ g. *share and share
alike’) a tenancy in common is created (Hawk. 112).

But when a legaey is given o a elass of perrons in general terms as
tenants in conunon, as * to the chaldren of A equally,” the death of
one of them betore the testator will not oceasion a lapse of any part of
the fund, but those of the degeribed class, who survive the testator,
will take the whole (Wms. Exors. 1083, 1004).  So where the Will
contains an exprese limitation over of the legary to survivors (Mac-
kinnon v, Peac}t, 2 Keen, 555).

95. Where the share that lapses is a part of
When lapsed share the gencral residue bequeathed

goes as undisposed of. by the Will, that share shall go
as undisposed of.

IHlustration.

The testator bequeaths the residue of his cstate to A, B,
and C, to be equally divided between them. A dies before
the testator. His one-third of the residue goes as undis-
posed of.

‘ Residue’ means all of which no effectual disposition is made by
the Will other than the residuary clawse (Skrymsher v. Northcote, |
Swanst. 570: Wms, Exors. 1315). When the disposition of the
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rexidue itself fails, torthe extent to which it fails, the Will is inoperas
tive. For example, A bequeaths a legacy to B, and then half the
residue to C and the other half to D. C dies in the testator's lifetime.
I3 survives and gets his legacy. D would only take his half of the
residue, and the other half would go asif A had died intestate. So
if A give u legacy to B and Rs. 1,000 out of the residue of his move-
able property to C and the residue to D, if C dies in A’s lifetime D
will not take C's Rs. 1,000, which will therefore be undisposed of
(Green v. Perwee, 5 Hare, 249).

96. Where a bequest shall have been made to
When bequest to any child or other lineal descend-

testator'schild or lineal  gant of the testator, and the le-
descendant  does  not

lapse on his death in gatee shall die 1n the lifetime of
testator's lifetime. the testator, but any lineal de-
scendant of his shall survive the testator, the bequest
shall not lapse, but shall take effect as if the death
of the legatee had happened immediately after the
death of the testator, unless a contrary intention
shall appear by the Will.

Tllustration.

A makes his Will, by which he bequeaths a sum of mone
to his son B for his own absolute use and benefit. B dies
before A, leaving a son C who survives A, and having made
lis Will whereby he bequeaths all bis property to bis widow
D). The money goes to D.

This is, with a few verbal alterations, such as substituting ¢ lineal
descendant’ for *issue, See 83 of the English Wills Act.

See Wims, Exors. 1097 : 1 Jarm. Wills, 328, 829: 4 Dav. Conv.
109 note : Shelling, 2 Jur. N. 8. 1052 : Barkworth v. Young, 3 Jur.
N. 8. 37: Pearce v. Graham, 11 W.R. 415,

This Nection does not substitute the lineal descendant for the
deceased legatee, but gives the legacy to him absolutely, as though he
had survived the testator; and it is therefore disposable by the Will
of the legatee (Johknson v, Johnson, 3 Hare, 1567 1 Shelling, 2 Jur. N. S.
1052), whether he die before (7 tlare, 473) or after (3 Hare, 157) the
date of the Will. Mr. Justice Williams lays down that the Section does
not apply to a testamentary appointment. This is true in the case of
a particular power whqn»hy the instrument creating the power the
property is disposed of in default of any appointment being made (12
Nim. 327, 334). But the Section does prevent lapse where the
appointment is made in exercise of a genersl power (Eccles v. Cheyne,
2

L& J. 677).
97. Where a bequest is made to one person
Bequest to A for the for the benefit of another, the

benefit of B docs >
not lapse by A's legacy does not lapse by the

in testator's life. death, in the testator's lifetime,

of the person to whom the be-
quest 18 made.
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See 1 Jarm. Wills, 319 : Wms. Exors. 1099.

Where the bequest that lapses comprises the legal or bheneficial
ownership only, of course its failure creates a failure in the disposition
merely to that extent. Thus

(a) A bequeaths lands to B on trust to receive the rents and
pay them to C for her life. B dies in A’s lifetime : the legal eatate in
the lapsed bequest to B devolves on A's representatives charged with
a trust in favour of C (1 Jarm. Wills, 319).

(b) Conversely: A bequeaths to B lands upon trust to receive the
rents and pay them to C for her life, and then upon trust to convey
the lands as C by Will should appoint. C dies in A's lifetime. The
legal inheritance passes to B (Doe v. Edlin, 4 A. & E. 582).

(¢) A bequeaths an estate to B charged with alegacyto C. B
dies in A's lifetime  A's representatives or his residuary legatee will
take the estate charged with C's legac{ (Wigg v. Wigg, 1 Atk, 382).

(d) A bequeaths an estate to B churged with a legacy to C, pro-
vided C cnmp‘etc the age of 18.  C dies during minority. The charge
sinks for the benefit of B (ZTregonwell v. Sydenham, 3 Dow. 210).

98. Where a bequest is made simplv to a

Survivorship in cnse described class of persons, the
of bequest toa described  thing bequeathed shall go only to
class. such as shall be alive at the
testator’s death.

See Hawk. G8 : 2 Farm. Wills 142 : Re Clarke, 12 W. R. 898.

It was once supposed that a gift to the children (e, g.) of a person
sumplicater, would include all the children he might have whenever
coming into existence (2 Cox, 191), but the testator is now considered
to intend the objeets of his bounty to be axcertained at as early n
period as possible. It is a general rule that a gift to the children, or
to all the children, or toall and every the children, or to sll the
present born children of A or ot the testator means, prima face, the
children in existence at the testator’s  death, provided there are
such children then in exivtence (Hawk. 68, 69.) ‘The rule is the
same whether the it be of an aggregate fund to the clasww or of a
certain sumn to cach member of the class,  And the rule applies to gitts
by way of appointment (2 Jarm. Wills 143 note d.) "

For the rule to operate the pift must be to a described elaas of
persons.  Hence it will not apply to such caxes ax a gift to the children
of A, namely B, C and 1), or to the brother and suster of A, A hav-
ing several brothers and only one sister at the date of the Will (Hawk.
69.) And children born after the testator's death may be admitted
under a gift to children as a class if the intention eleurly appear :
as where the gift was to all grandchildren now born or hereufter to
be born during the lifotime of their respe:tive parents (Hawk. 69, 70,
72: 2 Jarm. Wills. 168.)

Exception.—If property is bequeathed to a class
of persons described as standing in a particular
degree of kindred to a specificd individual, but their
possession of it is deferred until a time later than
the death of the testator, by reason of a prior
bequest or otherwise, the property shall at that time



( 78 )

 to such of them as shall be then alive, and to
the representatives of any of them who have died
since the death of the testator.

Illustrations.

(a.) A bequeaths 1,000 rupees to ¢ the children of B”
without saying when it 18 to be distributed among them.
B had dic({ previous to the date of the Will, leaving three
children, C, D, and E. K died after the date of the Will,
but befora the death of A, C and D survive A. The
legacy shall belong to C and D, to the exclusion of the
representatives of K.

(h.) A bequeaths a legacy to the children of B. At the
time of the testator's death, B has no children. The bequest
18 voud.

is a great departure from English law, according to which, if
there be no object in being at the death of the testator, the gift will
cmbrace all the children who may  subsequently come into existence
by way of executory gift (2 Jarm, Wills, 154).  The change, however,
will, doubtless, tend to prevent property from being tied up till a child
comes into esse, and  will get rid of some ditlicult questions as to the
destination of the income between the period of _the testator's death
and the birth of a child, and as to the appropriation of the income
between the birth of the first and the Lirt‘n of the last child
(Ldmunds v. Waugh, 2 N. R. 408: Sydney v. Wilmer, 10 Jur. N. 8.
217: Bortoft v. Wadsworth, 12 W, R, 523).

(¢.) Alease for years of a house was bequeathed to A
for his life, and after his decease to the children of B, At
the death of the testator, B had two children living, C and
D ; and he never had any other child.  Afterwards, during
the lifetime of A, C died, leaving E his executor. D has
survived A. D and K are jointly entitled to so much of the
leasehold term as remains unexpired.

(d.) A sum of money was bequeathed to A for her life,
and after her decease to the cluldren of B, At the death
of the testator, B had two children hving, C aud D, and
after that event, two children, E and F were born to B. €
aud E died i the lifetime of A, C having made a Will E
having made no Will. A has died, leaving D aud F surviv-
ing her.  The legacy 1s to be divided into four equal parts,
one of which is to be paid to the executor of C, one to D,
one to the administrator of E, and one to F.

C and D, the children living at the testator’s death, take an imme-
diately vested interest in their shares suhject to the diminution of
those shares, as the number of objects is augmented by future births
during the lite of A the tenant for life.  Consequently on the deaths

of any of the children during A's life their shares devolve on their
respective representatives (2 Jarm, Wills, 144).
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(e.) A bequeaths one-third of his lands to B for his
life, and after Lis decease to the sisters of B, At the
death of the testator, B had two sisters living, C and
D, and after that event another sister E was born.
C died duning the life of B; D and E have survived
B. One-tlnrd of A’s lands belougs to D, E, aud the repre-
sentatives of C, in equal shares.

(f) A bequeaths 1,000 rupees to B for life, and after his
death equally among the children of C. Up to the death of
B, C had not had any child.  The bequest after the death
of B is void.

(7) A bequeaths 1,000 rupees to “ all the children born
or to be born” of B, to be divided among them at the death
of C. At the death of the testator, B has two children
hvine, DD and E.  After the death of the testator, but in the
lifetime of C, two other cluldren, I and 3 are born to B.
After the death of C, another child 1s born to B. The
legacy belongs to D, IS, F, and G, to the exclusion of the
afur-bom child of B.

Scee Ayton v. Ayton, 1 Cox, 327.

(h.) A hequeaths a fund to the children of B, to be divid-
ed among them when the eldest shall attain mnjority. At
the testator’s death BB had one child living, named C. Ho
afterwards had two other children, named D and E. E died,
but C and D were living when C attained majority. The
fud belongs to C, D, and the representatives of E, to the
exclusion of any child who may be boru to B after C's attain-
g majority.

Parr XIIL
Of void DBequests.

99. Where a bequest is made to a person by a
Bequest to a person  particular description, and there
by a purticular descrip- 15 g person in existence at the

tion, who isnotinexist-

at the testator's testator’s death who answers the

description, the bequest is void.
E.rcephon.-——lf property is bequeathed to a per-
son described as standing in a particular degree of
kindred to a specified individual, but his possession of
it is deferred until a time later than the death of the
testator. by reason of a prior bequest, or otherwise ;
aud if a person answering the description is alive at
the death of the testator, or comes into existence

between that event and such later time, the pro-
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perty shall, at such later time, go to that person, or
if he be dead, to his representatives.

Tllustrations.

(v) A bequeaths 1,000 rupees to the eldestson of B. At
the death of the testator, B has no son. The bequest is
void.

(b.) A bequeaths 1,000 rupees to B for life, and after
his death to the eldest son of C. At the death of the testa-
tor, C had no son. Afterwards, during the life of B, a son
is born to C. Upon B’s death, the legacy goes to C’s son.

(c¢) A bequeaths 1,000 rupces to B for life and after
his dcath to the eldest son of C. At the death of the
testator, C had no son ; afterwards, during the life of B, a
son, named D, 1s born to C. D dies, then B dies. The
legacy goes to the represcutative of D.

(d) A bequeaths his estate of Greenacre to B for life,
and at his decease to the eldest son of C. Up to the death
of B, C has had noson. The bequest to Cs eldest son is
void.

(¢.) A bequeaths 1,000 rupees to the eldest son of C, to
be paid to him after the death of B. At the death of the
testator, C has no son, but a son 18 afterwards born to him
during the life of B, and is alive at B’s death, C’s son is
entitled to the 1,000 rupees.

100. Where a bequest is made to a person not

Boquest to o person 11 €Xistence at the time of the
not in existence at the testator’s death, subject to a
tcetatox;sdcath, subject rior bequest contained in the
to a prior bequest. \

Vill, the later bequest shall be
void, uuless it comprises the whole of the remaining
interest of the testator in the thing bequeathed.

This scems new.

Tlustrations.

(a.) Property 1s bequeathed to A for his life, and after
his death to his eldest son for life, and after the death of
the latter to his eldest son. At the time of the testator’s
death, A has no son. lere the bequest to A’s eldest son
is a bequest to a person not in existence at the testator’s
death. It is not a bequest of the whole interest that
remains to the testator. The bequest to A’s cldest son for
his life is void.

(b.) A fund is bequeathed to A for his life, and after his
death to his daughters. A survives the testator, A has
daughters, some of whom were not in cxistence at the tes-
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tator’s death. The bequest to A’s daughters comprises the
whole intcrest that remaius to the testator in the thing
bequeathed. The bequest to A's daughters is valid.

(¢) A fund is bequeathed to A for his life, and after his
death to his daughters, with a direction that if any of them
marries uuder the age of 18, her portion shall bo settled so
that it may belong to herself for life, and may bo divisible
among her children after her death. A has no daughte rs
livimg at the time of the testator's death, but has daughters
born afterwards who sutvive him.  Here the direction for
a scttlement has the effect in the case of cach daughter
who marries under 18, of substitutiug for the absolate be-
quest to her a buquest to her merely for her lite; that is te
say, a bequest to a persen not in existence at the time of the
testator's death of ~ornething whivh i3 less than the whole
interest that remains to the 1e-tvor in the thing begueathed.
The direction to settle the tund 13 vond,

(d.) A bequeaths a s of nievey to I for Lt and
directs that upon th. Jvathi of B the fund shall Te sett]ed
upon his daughters, su that the portion ob cach «lnu«_;h!rl' nay
belong to herself for life, and may be divided wmong her
children after her death. B has no daughter hiving at the
time of the testator’'s death,  In thiy case the only begnest,
to the daughters of B is contained in the direction to settle
the fund, aund this direction amounts to  a beguest, to
persons uot yet born, of a life interest in the fund, that
15 to ~ay®f something which is less than the whole mteret
that temains to the testator in the thing bequeasthed, The
direction to scttle the fund upon the daughters of B is void.

101.  No bequest is valid whereby the vesting

Rule against perpe-  Of the thing bequeathed may be
tuity. delayed beyond the life-time of
one or more persons leaving at the testator’s de-
cease, aud the minority of some person who shall
be in existence at the expiration of that period,
and to whow, if he attains full age, the thing
bequeathed is to belong.

_ This is a serious restriction upon the power of creating successive
interests in property by Will.  According to the law latherto preva-
lent in India as well as in England property might be bequesthed  so
that it should necessarily vest in right, if at all

(1.) Within the life-tinsie of a perron in being (i. e., alread
born or in his mother's womb) and the infaucy of a child born previ-
ously to his decease : or the gestation and infancy of 8 child then in
bis mother's womb.,

(2.) Within the life-time of a person in being and an absolute term
of 21 yeary afterwards; or
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(31)f Within the absolute term of 21 years without reference to
any life.

The rule in Section 101, it will be seen, does away altogether
with the absolute term of 21 years, and, owing to the definition of
‘ minority,’ reduces to 18 (or to 18 and the period of gestation when
the person in being is unborn), the 21 years of infancy which went to
make up the period in (1).

Tllustrations.

(a.) A fund is bequeathed to A for his life, and after his
dcath to B for his ?i(}e, and after B’s death to such of the
sons of B as shall firet attain the age of 25. A and B sur-
vive the testator. Here the son of B who shall first attain
the age of 25, may be a son born after the death of the
testator ; such son may not attain 25 until more than 18
years have elapsed from the death of the longer liver of A
and B; and the vesting of the fund may thus be delayed
beyond the life-time of A and B, and the minority of the sons
of B. The bequest after IB's death 1s void.

In deciding on the question of remoteness, it is an invariable Erinci-
ple that regard is had to possible and not to actual events ; and the fact
that the gift might have included objects too remote, is fatal to its
validity, 1 Jarm. Wills, 252,

(b.) A fund is bequeathed to A for his life, and after his
death to B for his life, and after B's death to such of B's
sons as shall first attain the age of 25, B dies in the life-time
of the testator, leaving one or more sons. In this case the
sons of B are persons living at the time of th®testator’s
decease, and the time when either of them will attain 25
necessarily falls within his own life-time. The bequest is
valid.

(¢) A fund is bequeathed to A for his life, and after
his death to B for his life, with a direction that after B’s
death it shall be divided amongst such of B’s children as
shall attain the age of 18; but that if no child of B shall
attain that age, the fund shall go to C. Here the time for
the division of the fund must arrive at the latest at the
expiration of 18 years from the death of B, a person living
at the testator’s decease. All the bequests are valid.

(d) A fund is bequeathed to trustees for the Lenefit of
the testator’s daughters, with a direction that if any of them
marry under age, her share of the fund rhall be settled so as
to devolve after her death upon such of her children as shall
attain the ago of 18.  Any daughter of the testator to whom
the direction applies must be in existence at his decease, and
any portion of the fund which may eventually be scttled as
directed must vest not later than 18 ﬁears from the death of
th? daughter whose share it was, All these provisions are
valid.



( 8 )

102. If a bequest is made to a class of persons,
Bequest to a class, With regard to some of whom it
some of whom may is inoperative by reason of the
;ﬁ?;.:;?:,:;l{%,u}w" rules coutained in the two last
preceding Sections, or either of

them, such bequest shall be wholly void.

Porter v. For, 6 S8im. 483.

What the Court has to determine is whetker the class can take: if
not, the Court cannot split into portions the general bequest to the
class, and say that because the rule of law forbid the testator's intention
from operating in favor of the whole clags, his bequests shall be made
what he never intended them to be, riz. a series of particulur legacies
to particular individuals, or distinet bequests, in each nstance to two
different classes : for thns o effeet wou}(l be to inake a new Will for
the testator ; see Leake v. Robuwison, 2 Mer. 390, per Sir Wm. Grant .
Wums. Exors. 1125 : 1 Jarm. Wills, 239, 240.

lllustrations.

(@) A fund is bequeathed to A for life, and after his
death to ull his children who shall attain the age of 25.
A survives the testator, and has some children living at
the testator’s death.  Each child of A’s living at the testa-
tor's death must attain the age of 25 (if at all) within the
limits allowed for a bequest. But A may have clildren
after the testator’s decease, some of whom may not attain
the age o 25 until more than 18 years have clapsed after
the decease of A, The bequest to A's children, therefore,
is inopcrative as to any child born after the testator's death ;
and as it is given to all his children as a class, it 1s not good
as to any divisiun of that class, but 1s wholly void.

(8.) A fund is buqueathed to A for his life, and after his
death to B, (!, D, and all othur the children of A who shall
attain the age of 25. I, C, D are children of A living at
the testator's decease. In all other respects the case is the
same as that supposed in illustration (a). The mention of
B, C, and D by name does not preveut the bequest from
being regarded as a bequest to a class, and the bequest is
wholly void.

103. 'Where a bequest is void by reason of any
Bequestto take effet of the rules contained in the

on fallure of bequest three last preceding Sections, any
void under Sections hequest contained in the same

100, 101 or 102. Will, and intended to take effect
after or upon failure of such prior bequest, is also
void.
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Tllustrations,

(0.) A fund 1s bequeathed to A for his life, and after his
death to such of his xons as shall first attain the age of 25,
for his life, and after the decease of such son, to B. A and
B survive the testator.  The bequest to B 15 inteuded to
tuke effect after the bequest to such of the sons of A as
shall first altan the age of 25, which bequest is void under
Sceti a 101, The bequest to B is void.

(h) A fund 1s bequeathed to A for his life, and after his
death to such of his sons as shall firrt attain the age of 25,
and 1 no son of A shall attain that age, to 3. A and B
suecive the testator. The bequest to Bis intended to
tahe uffect unon fadure of the bequest to such of A’s sons
as shall first attai the wee of 25, which bequest is void
under Seetion 101 The bequest to Bis void.

This i~ the old law, 1T Jarm. Wills, 264, But there is & distinction
where the gift aver i< turise on an alternative event, one branch of
which 1% within, aul the other is not within, the prescribed limits,
Thas: A bequeaths B o house in ease ¢ die without leaving sons, or in
case sich sons should die without issue.  C dies without leaving sous.
The first contngeney baving happened, the bequest to 1B is valid
without refereace to the other contingency (see lfungheml v. Dhelps,
2 W. BL 704).

104, A direction to accumulate the income
. . arising from any propety shall
Efleet of direction for be v Tl . and l.‘ Yol . y hall
acenuulation. ¢ voud ; and the .p'ropcxty sha
be disposed of as it no accumu-
lation had been directed.

Formerly a settlor or testator was free to creste an accumulating
trust abworbing the entire income of property during the full period
for which its vesting might be protracted (1 Jarm. Wills, 282). But Mr.
Thellusson having availed himsclt of this liberty to un extraordinary and
mischievous extent, the British Legislature imterposed and passed the
Stat, 39 & 40 Geo 3, cap 98, commonly ealled the Thellusson Aet, by
which this Reotion has been suggested,  The Linglish Statute, howes m:,
allows o testator to diveet an accumulation for 21 yvears from his death,
or during the minority of any person in being at Lis death, or during the
winority of any person who, under the Will, would, for the time being
of full age, be entitled to the ncome dirveted to be accumulated,
fel the Statute does not atlect provisions for payment of debts, or for
raising portions.  The Indian Act only allows “accumulation in two
caves (1) when the preperty is immoveable (see See. 2) and (2)
when the accumulation is directed to be made * from the death of the
testutor,”  In each case the accumuluble income must arise * within
one year next following the testator’s death,” which period (as will
probably be held) is to be caleulated exclusively of the day of bis
death (see Gorat v. Lowndes, 11 Sim. 434 : Lester v, Garland, 15
Ves, 248).
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Exception.—~Where the property is immoveable,
or where accumulation 1s directed to be made from
the death of the testator, the direction shall be valid
1n respect only of the income arising from the pro-
perty within one year next following the testator’s
death ; and at the end of the year such property and
income shall be disposed of respectively, asif the
period during which the accumulation has been
directed to be made had clapsed.

Tilusty«tions.

(a.) The Will directs that the sum of 10,000 rupces shall
be invested in Government securities, and the 1ucome ac-
cuinnlated for 20 years, and that the principal, together with
the accumulations, shall then be divided between A, B, and
C. A, B, and C are entitled to receive the sum of 10,000
1unces at the end of the ycar from the testator’s death.

(0.) The Will directs that 10,000 rupecs shall be invested,
and the income accumulated until A shall marry, and shall
then be paid to him. A is entitled to receive 10,000 rupees
at the end of a year from the testator’s death.

(c.) The Will directs that the reuts of the farm of Sultén-
pur shall be accumulated for 10 years, and that the ac-
camulation shall be then paid to the cldest son of A. At
the death of the testator, A has an cldest son living, named
B. DB shall receive at the end of one ycar from the testa-
tor’s death the rents which have accrued during the year,
together with any interest which may have beon made by
investing them.

(d.) The Will directs that the rents of the farm of Sult4n-
Fur shall be accumulated for 10 years, and that the accumus-
ations shall then be paid to the eldest son of A. At the
death of the testator, A has no son. The bequest is void.

(¢.) A bequeaths a sum of money to B, to be paid to
him when he shall attain the age of 18, and directs the in-
terest to be accumulated till he shall arrive at that age. At
A’s death the legacy becomes vested in B ; aud so much of
the interest as is not required for his maiutenance and cdu-
cation is accumulated, not by reason of the direction con-
tained in the Will, but in consequence of B's minority.

105, No man having a nephew or nicce or any
nearer relative shall have power
to bequeath any property to re-
ligious or charitable uses, except

by a Will executed not less than twclve months
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before his death, and deposited within six months
from its execution in some place provided by law
for the safe custody of the Wills of living persons.

See 1 Jarm. Wills, 189: Wms, Exors. 950: 4 Dav. Conv. 2d ed. 67,
68 : Hawk 64.

Regarding this Section the Commissioners say *we have provided
agninst death-bed bequests to charitable uses by persons having near
relations,” i. ¢. according to the Table of Consanguinity, Section 24
supra, 8 father, mother, son, daughter, grandfather, grandmother,
grandson, grand-daughter, brother, or sister.

The Section does not appear to affect the existing law in India
(whatever that may be) as te superstitious uses.

The English law on the subject of religious uses is contained in the
Statutes 23 Hen. 8, cap. 10: 1 Edw. 6, c. 14, the Roman Catholic
Relief Act, 2 and 3 Will. 4, ¢. 115, 8. 1: the Religious Disabilities
Act, 9 and 10 Vic,, c. 59.

Bequests to religious uses are bequests for the support of ministers
of religion, or for the propagation of religious opinions.

‘Charity’ has been defined to be a general public use, Amb. 651,
also 1 Jarin. Wills, 192, and ‘charitable uses’ are the objects expressly
impliedly comprised in the preamble to Stat. 43 Eliz., ¢. 4.

lllustration.

A having a nephew makes a bequest by a Will not exe-
cuted nor deposited as required—
For the relief of poor people ;

Nash v. Morley, 5 Beav. 177,

For the maintenance of sick soldiers ;
For the erection or support of a hospital ;

Pelham v. Anderson, 2 Eden, 296.

For the education and preferment of orphans;
For the support of scholars ;
For the erection or support of a school ;

Atty. Gen. v. Nash, 3 B, C. C. 587.

For the building and repairs of a bridge ;
For the making of roads ;

For the erection or support of a church ;
For the repairs of a church ;

For the benefit of miuisters of religion ;

Atty. Gen. v. Hickman, 2 Eg. Ca. Abr. 193.

For the formation or support of a public garden :
Townley v. Bedwell, 6 Ves, 194,

All these bequests are void.

Other Illustrations are—

A baving a grandson makes a bequest by Will, not executed or depo-
sited as required,

For the relief of prisoners for debt (see TArupp v. Collest, 26 B. 125).

Fur the erection of waterworks for the use of & town.
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For the general improvement of a town.

To the trustees and for the benefit of & public museum ; or

To the widows and children of seamen belonging to a port.

These bequests are void.

But if the bequest had been for the crection or repair of a monu-
ment to, or tomb for, the donor (Rickard v. Robson, 31 Beav. 244); or
to found a private museum (Thompson v. Shakespeare, | Johus. 612),
the bequest would have been good (1 Jarm. Wills, 194).

A gitt will not be deemed charitable merely from the professional
character of the legatee, or on account of the testator having accom-
Fanied the bequest with an expressions of his expectation that the
egutee would discharge the duties incidental to such character, how-
ever intimately those duties may concern the weltare of others (Jb:d.
195).

A bequest to A upon a secret charitable trust passes the legal cstate
to him in trust for the testator's representatives (Sweeting v. Sweetuy,
10 Jur. N. 8. 31).

As to the rules applicable when the rents of an estate validly be-
queathed to charitable uses greatly increase in amount from the time
of the bequest, and when the Will makes no express provision for the
employment of the surplus rents, sce llawk. 64-67: ‘T'udor, Char.
Trusts, 2d ed., 234, 239, and as to the doctrine of cypres, when the
testator specifies some particular charitable object which cannot be
accomplished at all or notin the way prescribed, see Tudor, Char.
T'rusts, 260-273 : Langford v. Gowland, 3 Gift, 617 © 9 Jur. N 8. 12
Longbottom v. Satoor, 1 Mad. 11, C. Rep. 429.

Parr XIII.
Of the Vesting of Legacics.

106. Where by the terms of a bequest the

Date of vesting of 1€Zatec is not entitled to imme-
legacy whenpaymentor ~ diate possession of the thing
possession postponed.  hagyeathed, a right to receive it
at the proper time shall, unless a contrary 1utention
appears by the Will, become vested in the legatee
on the testator’s death, and shall pass to the lega-
tee's representatives if he dies before that time and
without having received the legacy. And in such

cases the legacy 18 from the testator’s decath said to
be vested in interest.

The rules in this and the next Section appear to be those of the
Englieb, not the Civil law. It is clear, for instance, from [llustration
(f) that a vested legacy may be conditional and yet transmissible to
the legatee's representatives. 8o, although the Act does not expressly
atate the result, it is pretty clear that if D, in Illustration (a) to Sec-
tion 107, were to pre-decease A, B and C, and if then A, B and C died
under 18, D's representatives would take the legacy. llere then is an
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instance of a conditional legacy being transmissible, which is contrary
to the rules of the Civil law.

Ezxplanation.— An intention that a legacy to any
person shall not become vested in interest in him is
not to be inferred merely fromn a provision whereby
the payment or possession of the thing bequeathed
18 postponed, or whereby a prior interest therein
18 bequeathed to some other person, or whereby the
income arising from the fund bequeathed is directed
to be accumulated until the time of payment arrives,
or from a provision that if a particular event shall
Lappen, the legacy shall go over to another person.

Hlustrations.

(a.) A bequeaths to B 100 rupees, to be paid to him at
the death of C. On A’s death the legucy bLecomes vested in
interest in B, and if he dies before C, his representatives are
entitled to the leguey.

Huallifur v. Wilson, 16 Ves. 171 Hawk. 232,

(h) A bequefhsto B 100 rupees, to be paid to him
upon his attaining the age of 18, On A’s death the legacy
becomes vested 1o mterest in I3,

(¢) A fund s bequeathed to A for life, and after his
death to B. On the testator's death the legacy to B
becomes vested 1n interest in B,

(1) A fuud is bequeathed to A until B attains the ‘age
of 18, and then to B.  The legacy to B is vested in interest
from the testator’s death,

(¢) A bequeaths the whole of his property to B upon
trust to pay cortain debts out of the income, and then to
make over the fund to C. At A's death the gift to C
bucomes vested in interest in him.

Jones v, Mcllwain, | Russ. 220: Potts v, Atherton, 28 L. J.
Ch. 486,

(/) A fundisbequeathed to A, B.and C in equal shares,
to be paid to them ou their attaining the age of 18 respect-
ively, with a proviso that, if all of them die under the age
of 18, the legacy shall devolve upon D. On the death of
the testator, the shares vest in interest jn A, B, and C, sub-
jeet to be divested in case A, B, aud C shall all die under
18, and upon the death of any of them (except tho last
survivor) under the age of I8, his vested interest passes, 80
subject, to his represeutatives,
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107. A legacy bequeathed in case a specified
Date of vesting Uucertain event shall happen
when legacy is contin- does not vest until that event
gent upon a specified hapnens, A legacy bequeathed
uncertain eveat. . T .
in case a specified uncertain

cvent shall not happen does not vest until the hap-
pening of that event becomes impossible.  Iueither
case, until the condition has been fulfilled, the in-
terest of the legatec is called contingent.
Erception.—Where a fund 18 bequeathed to any
yerson upon his attaining a particular age, and the
Vill also gives to him absolutely the income to
arise from the fund before he reaches that age, or
directs the income, or so much of it as may be
necessary, to be applied for bis beunefit ; the bequest
of the fund is not contingent.

A legacy 1s bequeathed to D) in case A, B, and C
shall all die under the aze of 18. 1 has a coutincent n-
terest in the legacy until A, B, and Call die under 18, or

one of them attains that age.

(4) A sum of money is bequeathed to A “in caso he
shall attain the age of 18,” or, * when he shall attain the
age of 18, A's interest in the legacy 1s contingent until the
condition shall be fullilled by his attaining that age.

So if the legacey had boen to A or to a elass, 1f he or they attain 1R,
or at 18, or upon altutning 18, or as he or they shall atlaon 18, or
Srom and after attaining 18 (Hawk. 224): and the vale is the same
when the gitt is in the form of a direction to pay.  Thus it the bequest
be to trustees upon trust for A, for life, and after his dece se upon
trust to pay and divide among his children when they shall 1espectively
attain 18, no child dving under  that aze will be eutitled (ibid )
However, slight circinstances in the context may show that the attain-
ment of the specified age was not intended as a condition, hut ouly to
fix the time of actual paynient.  Thus if the bequest be in trust to
pay the children of A ax they respectively attain 18, with a gift
over in the event of A dying without leaving children (not without
children who shall attain 18) the gift over may show an intention
that the children (if any) sbould take though not attuining 18
(Hawk. 225).

(c.) An estate is bequeathed to A for life, and after his
death to B, if B shall theu be living, but if B shall not be
then living, to C. A, B and C survive the testator. B and
C each take a contingent ioterest in the estate until the
event which 1s to vest it in one or in the other shall have

happened.
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(d) An estate is bequeathed as in the case last supposed.
B dies in the lifetime of A and C. Upon the death of B, C
acquires a vested right to obtain possession of:the estate
upon A’s death. _

(e) A legacy is bequeathed to A when she shall attain
the age of 18, or shall marry under that age with the con-
sent of B, with a proviso that if she shall not attain 18, or
marry under that age with B’s consent, the legacy shall go
to C. A and C each take a contingent interest in the
legacy. A attains the age of 18. A becomes absolutely
entitled to the legacy, although she may have married under
18 without the consent of B.

An estate 18 bequeathed to A until he shall marry,
and after that event to B. I¥'s interest in the bequest is
contingent until the condition shall be fulfilled by A’s
marrying.

(y) An estate 13 bequeathed to A until he shall take ad-
vantage of the Act for the Relief of Insolvent Debtors, and
after that event to B. B's interest in the bequest is contin-
gent uutil A takes advantage of the Act.

(h.) An estate 13 bequcathed to A if he shall pay 500
rupees to B.  A’s interest in the bequest 18 eontingent until
lie has paid 500 rupees to B.

(¢.) A leaves his farm of Sultanpur Khurd to B, if B shall
convey his own farm of Sultdupur Buzurg to C. B’s interest
in the bequest 18 contingent until he has conveyed the latter
farm to C.

(7) A fund 13 bequeathed to A if B shall not marry
C within five years after the testator’s death. A’s in-
terest in the legacy 1s contingent, until the condition shall
be fulfilled by the expiration of the five years without B's
having married €, or by the occurrence, within that period,
of nn event which makes the fultilment of the condition
impossible.

(k) A fund is bequeathed to A if B shall not make any

rovision for him by Will.  The legacy 1s contingent until
%‘s death.

(1) A bequeaths to B 500 rupees a year upon his attain-

ing the age of 18, and directs that the interest, or a compe-

tent part thereof, shall be applied for his benefit until he
reaches that age. The legacy 18 vested.

Stapleton v. Cheales Prec. Cha. 315. But if the testator, instead of
s direction, ounly give a discretionary power to the trustees of the fund
to apply all or any part of the income for the benefit of the legatee,
the legacy will not be vested (Pulsford v. Hunter, 8 Bro. C. C. 416).
And if the gift of interest itself be contingent on the legatee attaining
the specified age, so that the interest is to follow the fate of the prin-
cipal, it, of course, cannot bave the effect of vesting the principal. As if
the pift be © I bequeath to A, when he attains 18, the sum of Rs. 1,000
with interest™) not with interest in the meantime) : Hawk. 230, citing
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Knight v. Knight, 2 Sim. & Stu. 490. So a bequest to A, to be paid
on Lis marriage with interest in the meantime is vested (Vize v. Stoney,
1 D. & War. 337), although a bequest to A to be paid on his marriage
is prima facic contingent (Atkwms v. Hiccocks, 1 Atk. 504),

(m.) A bequeaths to B 500 rupees when he shall attain
the age of 18, and directs that a certain sum, out of another
fund, shall be applied for his maintenance until he arrives
at that age. The legacy is contingent.

IHlustrations (/) and (m) exemplify the rule that a gift of the
interim interest to or for the benefit of the legatce primd facie
vests the principal (Hawk. 227.)

108. Where a bequest 1s made only to such
_ Vesting of intercst members of a class as shall have
in a bequest to sach qattgined a particular age, a per-
members of a class &,
as shall have attained 500 who has not attained that
a particular age. age cannot have a vested interest

in the legacy.
Lllustration.

A fund is bequeathed to such of the children of A
as shall attain the age of 18, with a direction that while
any child of A shall be under the age of 18, the incomo
of the share, to which it may be presumed he will be
eventually entitled, shall be applied for his naintenance and
education. No child of A who 1s under the age of 18 has a
vested interest in the bequest.

v. Sherratt, 2 Ha. 14.

XIV.
Of Onerous Bequests.

109. Where a bequest imposes an obligation on
the legatee, he can take nothing
by it unless he accepts it fully.

Onerous bequest.

Tllustration.

A haviug shares in (X) a prosperous joint stock company,
and also shares in (Y) a joint stock company in difli-
culties, in respect of which shares heavy calls are expected
to be made, bequeaths to B all his shares in joint stock com-
panies. B refuses to accept the shares in (Y). He forfeits
the shares in (X).
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110. Where a Will contains two separate and
Oneof two separate  independent bequests to the same

ad independent be-  pergon, the legatee is at liberty
(uests to same person

may be nccepted, and 0 accept one of them and refuse
the other refused. the other, although the former
may be beneficial and the latter onerous.

T'his reverses the rule supposed to have been established by Sir Jno.
Leach, in Zulbot v. Ld. Radnor, 3 M. & K. 254. But Wood V.C. in
Warren v. Rudull (1 3. & H. 1) puts the case on the testator’s inten-
tion. There the testator devised a freehold life estate, and by a
separate and independent bequest, a leaschold estate to the same per-
sons. Wood V. C. held that the devisce was at liberty to refuse the
leaschold, observing—*If T saw here any intention to couple the gift of
the lite-interest in the frechold with the gift of the leaschold so as to
make the aceeptunce of the burden a condition of the benefit, the case
would be different.  But the teatator’s intention seems to me to have
been exactly the contrary.  In each gift his meaning was to bestow a

bounty not to impose a burden.” See too Moffeit v. Bates, 3 Sm.
& (i, 2068,

Illustration,

A havivg a lease for a term of years of a house at a rent
which he and his representatives are bound to pay during the
term, and which 1s higher than the house can be let for,
Lequeaths to B the lease and a sum of money. B refuses to

accept the lease.  He shall not by this refusal {ofeit the
money.,

Andrew v, Tromty Hull, 9 Ves, 525, 634: Warren v. Rudull, 1 Jo.
&ML Moglett v, Bates, 3 S & G. 468,

Part XV.
Of Contingent Bequests.

111, Where u leguey is given if a specified un
contingent ~ certain event shall happen, and

. eduncer- g time is mentioned in the Will
_mentioned for its 0T the occurrence of that event,
oceurrence. the legacy cannot take effect
unless such event happens before the {))eriod when

the fund bequeathed 1s payable or distributable.

Where a gift of the absolute interest in property to one person is
followed by a gift of it to another in a particular event, the disposition
of the Courts is to put such a construction on the gift over as will in-
terfere as little as possible with the prior git. Hawk. 254.
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Tllustrations.

() A legacy is bequeathed to A, and in case of s
death, to B, 1f A survives the testator, the legacy to B
does not take effect.

Cambridge v. Rous, 8 Ves. 12, The rule is the same when the
beauest is to A and in the cvent of his death to I3, or to A and
if he die to B.

A legacy is bequeathed to A, and in case of his death
without children, to B.  If A survives the testator or dies in
his lifetime leaving a child, the legacy to Bdoes not take
effect.

Edwards v. Edwards, 15 Beav. 357.

(c) A legacy is bequeathed to A when and if he attainy
the age of 18, and in case of his death, to B. A attans the
age of 18.  Thelegacy to B docs not take effect.

Home v. Pilluns, 2 My. & K. 23.

(d) A legacy is bequeathed to A for life, and after his
death to B, and, “in case of B's death without clnldren,” to
C. The words “in case of B's death without children,” are
to be understood as meaning in case I3 shall die without
children during the lifctime of A.

(e.) A legacy is bequeathed to A for life, and after his
death to B, and, “ in case of B's death,” to C. The words
“in case of B's death” are to be considered as meaning ** in
case B shall die in the lifetime of A.”

112. Where a bequest is made to such of cer-

Bequest to such of LMLl PETSons as shall be surviv-

certain peraons as shall  10Z at some pel‘lOd, but the

be surviving at some  exact period is not specified, the
period not specified. 1

egacy shall go to such of them

as shall be alive at the time of payment or distri-

bution, unless a contrary intention appear by the
Will.

_Survivorship prima facie refers to the point of time mentioned in the
gift in nearest juxtaposition with the words, Hawk. 260.

Illustrations.

(a.) Property is bequeathed to A and B, equally to be
divided between them, or to the survivor of them. If both
A and B survive the testator, the legacy is equally divided

between them. If A dies before the testator, and B survives
the testator, 1t goes to B.

The testator’s death being the time of distribution,
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(b.) Property is bequeathed to A for life, and after his
death to B and C, equally to be divided between them, or
to the survivor of them. B dies during the life of A; C
survives A. At A’s death the legacy goes to C.

Ilearn v. Baker, 2 K. & J. 383, A's death being the time of pay-
ment.

(c.) Property is bequeathed to A for life, and after his
death to B and C, or the survivor, with a direction that it
B should not survive the testator, his children are to stand
in his place. C dies during the life of the testator ; B sur-
vives the testator, but dies in the lifetime of A. The legacy
goes to the representative of B.

Rogers v. Towsey, 9 Jur. 575: here the survivorship refers to the
death of the testator.

(d.) Property is bequeathed to A for life, and after his
dcath to B and C, with a direction that in case either of
them dies in the lifetime of A, the whole shall go to the
survivor B dies in the lifettme of A. Afterwards C dies
in the lifetime of A. The legacy goes to the representative

of C.

Scurfield v. Howes, 3 Bro. C. C. 90: White v. Baker, 2 D6 G. F.
& J. 55: here the survivorship refers to the last antecedent, i. e.
the death of the legatee dying first.

So if the bequest be to A, for life and after his decease to his surrin-
tng children, * surviving” is construed to mean * living at the death of
A" (Neathway v. Reed, 3 D. M. & (3. 18). So when the bequest to A
is for life, with remainder to his surviving children who slmll1 attain 18
(Hyffam v. Hubbard, 16 Beav. 579).

The Courts lean against making a provision for children subject to
the additional contingency of surviving their parents. Hence where
the bequest is to A for life with remainder to his children with wordas
of survivorship, and the interests of the children are to vest at a given
age or marringe, the words of survivorship may be referred to the
‘w.riud of vesting and not of distribution (Hawk. 264). Thus under a

request to A for life, and at her death to her children when they shall
attain 18, **in case one dies the others to share alike, the survivors to
have the whole : should they all die before 18 then over.” Here the
word dies would be held to mean *dies under 18, and survivors
would mean *surviving so as to attain 18." Accordingly the repre-
sentatives of children of A dying during her lifetime above 18 are
entitled to share with the children who both attained 18 and
survived A (see Bouverie v. Bouverie, 2 Phil. 349).

Parr XVIL
Of Conditional Bequests.

** On the subject of conditions,” say the Commissioners, “ we have
deemed it right to abstain from introducing into India, the very refined
distinctions which the Court of Chancery has, ih questions relating to
personal property, borrowed from the Ecclesiastical Courts. We think:
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that the words of the Will should be adhered to where no condition
inconsistent with law or morality is sought to be imposed ; that al}

bequests made upon illegal, immoral, or impossible conditions ahould
be void ; and that wherever the testator's wishes can be carried into
effect, if expressed in one way, they ought to be permitted to take
effect, if expressed in any other way; o that whatever he can do by
s limitation he ought to be allowed to do by imposing & condition. s
appears also to us that whenever a condition subsequent is valid if
accompanied with a gift over, it uué;ht to be valid without a gift over,
and ought not to be treated as it it had heen inserted merely to
frighten the legatee by an unmeauing threat.”

Bequcst upon impos- 113 A. bequost upnn an im-

eible coudition. possible condition is void.
Sce Wms. Exors. 1137, 1138 : 2 Jarm. Wills, 13.

Illustrations.

(a.) An estate i1s bequeathed to A on condition that he
shall walk one hundred miles in an hour. The bequest
is void.

(b) A bequeaths 500 rupees to B on condition thut he

shull marry A’s daughter. A’s daughter was dead at the
date of the Will.  The bequest is void.

According to the Civil law when a condition precedent to the
vesting of a legacy 1s impossible, the beguest is absolute and un-
conditional, except in cases where, s in Illustration (4), the per-
formance of the conditirn is the sole motive of the bequest, or its
impossibility was unknown to the testator or the condition which was

possible in its creation has subscquently become impossible by the
act of God (2 Jarm. Wills, 13).

114. A bequest upon a condition, the fulfil-
Bequest upon illewal  Ment of which would be contra-
or immoral condition. 1y to law or to morality, is void.

By the Civil law, in the case of moveables, a condition
involving a malum prohihitum is vind and the bequest absolute.  But
when it involves a malum 1n se the Civil agrees with the Common law
in holding the gift as well as the condition void (2 Jurm. Wills, 13).
The Act recoguises no distinction between the two kinds of mala.

llustrations.

(0.) A bequeaths 500 rupces to B on condition that he

shall murder C. The bequest is void.

(b) A bequeaths 5,000 rupees to his niece if she will
desert her husband. The bequest 15 void.

Wren v. Bradley, 2 De G. & 8. 49.

115. Where a Will imposes a condition to be
fulfilled before the legatee can
take a vested interestin the thin

bequeathed, the condition shall
be considered to have been ful-
filled if it has been substantially complied with.

condj-
to the
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Although the general rule is that conditions precedent must be
strictly performed, yet by the Civil law, which has been in this respect
adopted by Courts of Equity and the Indian Legislature, if the condition
is performed cy prés as it is termed, that is, so as substantially to fulfil the
testator’s intention, it will be suflicient (Wms. Exors. 1140).

Illustrations.

(@) A legacy is bequeathed to A on condition that he
shall marry with the consent of B, C, D,and E. A marries
with the written conseut of B. Cis present at the marriage.
D sends a present to A previous to the marriage. E has been
personally 1nformed by A of his intentions, and has made
uo objection. A has fulfilled the condition.

Qui tacet satis loguitur : Campbell v. Lord Netterville, cited 2 Ves.
Sen. 530: 10 Ves. 243,

A legacy is bequoathed to A on condition that
he shall marry with the consent of B, Cand D. Ddies. A
marries with the con~ent of B and C. A bas fulfilled the
condition,

Worthington v. Ilvans, 1 S. & 8. 172,

(c.) A legacy is bequeathed to A on condition that he
shall marry with the consent of B, Cand D, A marties in
the lifetime of B, C and D, with the consent of B and C
only. A has not falfilled the condition.

Clarke v. Paliner, 19 Ves. 171 (a).

(d) A legacy is bequeathed to A on condition that he
shall marry with the consent of B, C and D. A obtains the
unconditional assent of I, C aud I to his marriage with E.
Afterwards B, C and D capriciously retract their consent.
A marries B A has fultilled the condition.

Strange v. Smith, Ambl, 263: otherwise when the consent is re-
tracted for good reasons, moral or pecumary, afterwards discovered,
10 Ves, 242, 243,

A legacy 1s bequeathed to A on condition that he
shall marry with the consent of B, Cand D. A marries

without the consent of B, C and D, but obtairs their con-
sent after the marriage. A has not fultilled the condition.

(1) A makes his Will, whereby he bequeaths & sum of
money to B if B shall marry with the consent of A’s execu-
tors. B marries during the lifetime of A, and A afterwards
cxpresses his approbation of the marriage. A dies. The
bequest to B takes effect.

Clerke v. Berkeley, 8 Vern. 720.

(n.) As to presuming consent after a lapee of time sce Re Birch, 17 Doav. 308,



A legacy is bequeathed to A if he executes a certain
document within a time specitied in the Will.  The docu-
ment i3 executed by A within a reasonable tune, but not
within the time specified in the Will. A has not performed
the condition, and is not catitled to receive the legacy.

This is an example of that * giving effeet to the plain meaning of the
words of the testator’ whiclh the framers of this Act consider so desirable.
By English law if the dorument mentioned in Hlastration () 19 in fact
executed within a reasonable time, the lezatee will be entitled, on the
principle that the perivd for exccuting the doenment wus merely
ancillary to the accomplishment of that objeet, and the precurement of
the strument was the end and substance of the condition (Ws,
Exors. 1140, and cases theie cited).

116. Where there is a bequest to one person
Bequest to A, and on and a bequest of the
failure of the prior be-  to another 1t the prior )
(uest, to B. shall fail, the second bequest
shall take eftect upon the fuitlure of the prior bequest,
although the failure may not have occurred in the
manner couteinplated by the testator,

(@) A bequeaths a sum of money to his own children
surviving him, and if they all dic under 18, to B A dies
without having ever had a cluld. The beguest o B otakes
cffect.

Murray v. Jones, @ V. & B. 313,

(1.) A bequeaths a sum of money to I3, on condition that
he shall execute a certwm dociunent within three mouths
after A's death, aud of he should peglect to do so, to C. B
dies in the testator’s lifetime, The bequest to O takes
effect.

In such cases  the intention of the testator is effectually fulfilled by
regarding a clause of appuarent condition, as a clause of conditionul hmit-
ntion, 80 as not o require, us in the case of a @ift on a condition, that
the very event on which the gift is made contingent, must be tulfilled
with strict exactness, but paying regard, in the construction, to the

substantial effect of the contingeney speciticd, and so to the real intent
of the testator”™ (Wmms. Exors. 1141,

117. Where the Will shows an intention that
Case in which the the second bequest shall tako
second bequest shallnot — effect only 1n the event of the
take effect on failure of - firgp bequest fuiling in a particu-
' lar mauner, the sccond bequest
shall not take effect unless the prior bequest fuils 1

that particular maanuer.

N
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Illustration.

A makes a bequest to his wife, but in case she should dte
in his lifetime, bequeaths to B that which he had bequeathed
to her. A and his wife perish together, under circumstances

which make it impossible to prove that she died before him,
The bequest to B does not take effect.

Here the dgift over was made dependent on an event which had not
been proved to have happened, viz. the testator's surviving his wife ;
and it did not become operative from the mere fact of the gift to the
wife failing to have practical operation; for the testator indicated no

such intention, either expressly or impliedly (Underwood v. Wing, 4
D. M. & (. 633).

118. A bequest may be made to any person
Becuest over, condi- with the condition superadded

tional uponthe happen- — t])9¢ in case a specified uncertain
ing or not happening of

a specified uncertin  €vent shall happen, the thing
event. bequeathed shall go to another
person; or, that in case a specified uncertain event
shall not happen, the thing bequeathed shall go
over to another person. In each case the ulterior

bequest is subject to the rules contained in Sections
107, 108, 109, 110, 111, 112, 113, 114, 116, 117,

Scc. 115 is purposely omitted,
Ilustrations.

(a.) A sum of money is bequeathed to A, to be paid to
him at the age of 18, and if he shall die before he attains
that age, to B. A takes a vested interest in the legacy,
subject to be devested and to go to Bin case A shall die
under 18.

Nicholls v. Osborn, 2 . W. 419,

() An estate is bequeathed to A with a proviso that if
A shall dispute the competency of the testator to make a
Will, the estate shall go to B. A disputes the competency
of the testator to makea Will.  The estate goes to B.

Cleaver v. Sperlmg, 2 P. W, 528: Cooke v. Turner, 15 M. & W,
o by

727 : 14 Sim. 493 : 15 Sun. 611: 16 Sum. 482: Wms, Exors. 1146,
1147.

(c.) A sum of money is bequeathed to A for life, and
after his death to B, but if B shall then be dead, leaving a
son, such son is to stand 1a the pluce of B. B takes a vested
interest in the legacy, subject to be devested if he dies leav-
ing a son in A’s lifetime.

(d.) A sum of money is bequeathed to A and B, and if
either should die during the life of C, then to the survivor
living at the death of C. A and B die before C. The gift
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over cannot take effect, but the representative of A takes

one-half of the money, and the representative of B takes
the other half.

For the legatees took vested interests at the death of the testator,
subject to be devested in favour of the survivor who might be living
at (s death; but a« there was no such survivor af that period, the
devesting  contingency never happeued (Harrison v. Foreman, 5
Ves. 207).

(e.) A bequeaths to B the wterest of a fund for life, and
dircets the fund to be divided, at her death, equally amoag
her three children, or such of them as shall be living at her
death., All the children of B die in B's hifetime. The
bequest over cannot tako effect, but the interests of the
children pass to their represcntatives.

Here the vested interests first given by the Will were, by the form
of the expression, only deteated in euse there should be some or one
and not all of the children living at the mother's death; but that event
did not happen, for there was not one child then living (Sturgess v. Pear.
son, 4 Madd. 411, and sce other cases cited in Wms, Exors. 1143).

119. An ulterior bequest of the kind contem-

Condition must be plated by the last Section can-
strictly fulfilled. not take eftect, unless the con-
dition 1s strictly fulfilled.

Conditions xubsequent are to e construed with great strictness, as
they go to devest extates aleeady vested, Therefore the very event
must happen, or the act with all it details must be done, in order to
deprive the Jegatee of his legacy. (W, Exors. 1146),

Illustrations.

(a.) A legacy is bequeathed to A, with a proviso that if
he marries without the consent of B, C and D, the legncy
shall go to E. D dies. Even if A marnies without the
consent of B and C the «ift to K does not. tuke

The condition is discharged altogether (Peyton v. Bury, 2 PP. Wins,
626). So of courre when B, C and D die (Graydon v. Uicks, 2
Atk. 18).

(4.) A legacy 1s bequeathed to A, with a proviso that if
he marries without the conscut of B, the legacy shall go to
C. A marries with the consent of B. He afterwards
becomes a widower and marries again without the conseut
of B. The bequest to C does not take effect.

Ilere the first marriage with B's consent is a sufficient performance
of the condition, and therefure the second marriage without consent,
though in B's lifctime, will cause no forfeiture (Hutcheson v. Hammond,
3 Bro. C. C. 128 : Crommelin v. Crommelin, 3 Ves. 227).

(c¢.) A legacy 18 bequeathed to A, to be paid at 18, or
marriage, with a proviso that if A dies under 18, or marrics



without the consent of B, the legacy shall go to C. A mar-
ries under 18, without the consent of B. The bequest to C
takes efiect.

Chauncy v. Graydon, 2 Atk. 616.

cooren g mot . 120, If the ulterior bequest
aected by invalidity of  be not valid, the original bequest
secondl is not affected by it.

Jllustrations.

(o) An estate is bequeathed to A for his life, with a
condition superadded that if he shall not on a given day
walk 100 miles in an hour, the estate shall go to B. The
condition being void, A rctains his estate as if no condition
had been inserted in the Will,

Where a condition subgequent is impossible, it is the doetrine as
well of the common law as of the Civil, that the condition s void and
the legaey single and absolute (Wms. Fyors. 1137).

(b))  An estate 15 begueathed to A for her hfe, and if she
do not desert her mshand, to B, A 19 entitled to the cstate
daring her lLife as if no condition had been inserted in the

bty Cartieright, 3D M Goos2 v, W, 3 K. & J. 482
Westmeath v Westwmenth, 1 Dow. & Cl 514,
The condition is void, beinge contra bonos mores ax tending to induce
A to desert her busband. Where the pertormancee of a condition sub-
sequent would be contrary to law or morality, then by the Civil luw,
at common law and in equity, the condition” is void and the hequest
freed Arom it asit it had been gnven unconditionally: (Wms. Eaors.
11358).  So where the condition 14 too uneertain to enable the Court
to suy what is meant by it (Clavering v, Ellison, 3 Drew, 4351),

(e.)  An estate is bequeathed to A for hife, and if he
INArries, to tho eldest son of B for Life. B, at the date of
the testator's death, had not had a son. The hequest over

18 void under Section 92, and A 1s entitled to the estate
during his life.

The ¢ift over ie void by reason of beinr too remote; (Blease v.
Rurgh, 2 Beav. 221, 226, Ring v, Hardirck, ibid. 35 2).  An
alwnluto interest s not to be taken away by a gift over unless
that gift over may itseltf’ tuke efleet Wi, Fvors. 1138).

Among illogal” conditions -ulhmpwnt Mr. Justice Williame elasses
ruch a8 are repugnant. Thus 1f .\ gives his son B a Government
Promissory Note tor Rs. 10,000, but adds i B attempt to dispose of
all or any part of the legacy’ then over to A'x other children, B takes
the Note JN ‘harged of the condition (Bradley v. Peiroto, 3 Ves. 323)
and cases cited 2 Jarm. Wills. 190 20, 8o if lands be bequeathed
to A and his heirs upon eondition that he shall not alien them, (Co. Litt.
206 b, 223 a) or charge them with an anouity (Willis v. Hiscor,
4 My. & C. 201).  However the condition may be good if the restraint
is confined to the disposal of it to a particular person or before a
particular time. (Wms. Exorz, 1139: 2 Jarm. Wills. 16).



121. A bequest may be made with the condi-
Bequest conditioned tion superaddcd that it shall

that itshallceasc tohuve  conge to have effeet in ease a
effect in case a specified

uncertain event shall €pccified uncertain event shall
happen ornot bappen. happen, or in case a specified
uncertain event shall not happen.

The object of this Scction is to get rid of the rule of law (which
however is not a general rule: see 1 \am. N, 8, 37), that a condition
subsequent shall operate mierely an ferrorem unless the leaney, ax in
NMustration () to Section 115, 18 given over to anather on hreach of
the condition. Wms. Fxors 114(;, 1149 2 Jarm. Wills, 40, 43 LHlue-
chus v, Gulbee, @ Jur. N. 8. 225,

[llnstrations.

(a.) An estate is bogueathed to A for his hfe, with a pro-
viso that 1n case he shall cut down a certain wood, the
bequest shall cease to have any cfivct. A cuts down the
woued ; he loses his life interest 1 the estate,

Dommett v, DBedford, 6 T. R. 684 Joel v, Millx, 3 K. & J. dov,

The condition might have been rendered cffectual by mjunction  see
Blugrave v. Blagruve, 1 DeGG & 8. 252,

() An estate 15 bequeathed to A, provided that if ho
marries under the dize of 25 without the concent of the
exceutors named 1 the Will the estate shall cease to holonge
to him. A marries under 25 without the consent of (hu
executors,  The estate ceases to belong to him,

Lioyd v Branton, 3 Mer. 108 Stecenson v, Abgton, 11 W R 035,

(c.) An estate is bequeathed to A, provided that if he
shall not go to England within three years after the testa-
tor's death, his interest in the estate shall cease. A does not,
go to England within the time prescribed.  His interest in
the estate ceages,

(d) An estate 1s bequeathed to A, with a proviso, that
if she becomes a Nun, she shall cease to have any interest
i the estate. A becumes a Nun,  She loses her interest
under the Will.

Dickson’s Trust, 1 8im. N. 8. 37.

(e.) A fund is bequeathed to A for life, and after his
death to B, if B bhall be then living, with a proviso
that if B shall become a Nun, the lmqm;% to her shall
cease to have any effect. B beeomes a Nun in the lfetime
of A. She thereby loses her contingent intercst iu the fund,

122. In order that a condition that a bequest
Such condition must  Shall cease to have effect may be

not be invalid under valid, it is necessary that the
Section 107. et to A
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which could legally constitute the condition of a
bequest as contemplated by Section 107. N
123. Where a bequest i1s made with a condition
superadded that unless the lega-
tee shall perform a certain act,
indefinitely postponing  the subject-matter of the bequest
an at f‘;‘;,c;‘g‘:;‘ 1o shall go to another person, or
on the non-performance the bequest shall cease to have
of which the subject-  offoet 5 but no time is specified
matter1s T BOOYE:  for the performance of the act ;
if the legatce takes any step which renders impossi-
ble or indefinitely postpones the performance of the
act required, the legacy shall go as if the legatee
had died without performing such act.

Illustrations.

(a.) A bequest is made to A with a proviso that unless
he onters the army the legacy shall go over to B. A takes
holy orders, and thereby renders it impossible that he
should fulfil the coudition. B is entitled to receive the
legacy.

(b.) A bequest s made to A with a proviso that it shall
ceasc to have any effect if he does not marry B's daughter.
A marries a stranger, and thereby indefinitely postpones

the fulfilment of the condition. The bequest ccases to
havo eftect.

124.  Where the Will requires an act to be per-
Performance of con- jOTmed by the legatee within a
dition, precedent or  specified time, either as a condi-
-~ within tion to be fulfilled before the
legacy is enjoyed, or as a condi-
tion upon the non-fulfilment of which the subject-
matter of the bequest 1s to go over to another person,
or the bequest i1s to cease to have effect; the act
must be performed within the time specified, unless
tho performance of it be prevented by fraud, in which
Further time allow- c€ase such further time shall be
ed in case of fraud. allowed as shall be requisite to
make up for the delay caused by such fraud.

In the case of a condition preccdent, when the act is required to be
performed within a specified time after the testator's decease, the com-
putation of the term will be exclusive of the day of his death (Lester v.
7 1,15 Ves, 248),
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Parr XVII.

Of Bequests with Direclions as to Application or
Enjoyment.

125. Where a fund is bequeathed absolutely to

Direction that funds ©F for the benefit of any person,
be employed in aparti-  but the Will contains a direction

cular manner following : : av
an absolute bequest of that it shall be applied or enjoy-

the same to or for the €d In a particular manner, the
benefit of any pemson.  legatee shall be entitled to re-
ceive the fund as if the Will had contained no such
direction.

Ilustration.

A sum of money is bequeathed towards purchasing a coun-
try residence for A («), or to purchase an annuity for A (),
or to purchase a commission in the Army for A, or to place
A in any business (¢). A chooses to receive the legacy in
mouey. He is entitled to do so.

Even though the testator have expressly declared that he shall not
be permitted to receive it (Stukes v. Cheek, 29 L. J. Ch. 922). If the
legatee die before receiving the money his representatives are entitled
thereto ([layne v. Crowther, 20 Beav. 400).

The rule rests on the principle that the legatee ought not to be
compelled by a Court to do what he may undo the next moment, as by
sellinz the residence or giving up the business. I'be sumo principle
applics when the nature of the property is directed to be changed, for
the donee may claim it in its original state (1 Jarm. Wills, 368),

126. Where a testator absolutely bequeaths a

Direction that amode  fund, so as to sever it from his
;)f t:n{')f;ymgx- fg {S’sﬁ’; own estate, but directs .tlmt the
restricted, to secures Mode of enjoyment of it by the
specified benefit for legatee shall be restricted so as
the legatee. to secure a specified benefit for
the legatee ; if that benefit canunot be obtained for
the legatee, the fund belongs to him, as if the Will

had contained no such dircction.

Illustrations.

A
(a.) A bequeaths the residue of his property to be di-
vided equally among his daughters, and directs that the
shares of the daughters shall be settled upon themselves

(a) Kwor v. Hotham, 15 Sim. 82. (b)) Dawson v, Hearn, | B, & M, 300,
(c) Goughk v, Bult, 16 Sum. 45.
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respectively for life, and be paid to their children after their
death. All the daughters die unmarried, the representatives
of each daughter are entitled to her share of the residue.

(h.) A directs his trustees to raise a sum of money for
his daughter, and he then directs that they ghall invest the
fund, and pay the income arising from it to her during her
life, and divide the principal among her children after her
death. The daughter dies without having ever had a child.
Her representatives are entitled to the fund.

127. Where a testator docs not absolutely

Bequest of a fund bequeath a fund, so as to sever

for certain purposes, 1t from his own estate, but gives

© 7 ammot it for certain purposes, and part

of those purposes cannot be ful-

filled, the fund, or so much of it as has not been

exhausted upon the obhjects contemplated by the
Will, remains a part of the estate of the testator.

Tlustrations.

(a.) A directs that his trustees shall invest a sum of
money 1n a particular way, and shali pay the interest to his
son for life, and at his death shall divide the principal among
his children ; the son dies without having ever had a child.
The fuud, after the sou’s death, belongs to the estate of the
testutor,

(&) A bequeaths the residue of his estate to be divided
cqually among his daughters, with a direction that they are
to have the interest only during their lives, and that at their
decease the fund shall go to their children.  'The daughters
have no children. The fund belongs to the cstate of the
testator.

PART XVIIL
Of Bequests to an Erccutor.

128. If alegacy is bequeathed to a person who
Logatee named os 13 Named an exccutor of the
executor  cannot take \Vlu, he shall not take the
poless he shows inten- - Joaqey unless he proves the Will
or otherwise manifests an inten-

tion to act as executor.

Hlustration.

A legacy is given to A, who is named an executor. A
orders the funeral according to the directions contained in
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the Will, and dies a few days after the testator, without
having proved the Will. A has manifested an intention to
act as executor.

Harrison v. Rowley, 4 Ves. 202: Hawk. 309 : Wms. Exors. 1152:
4 Dav. Conv. 100.

This is the old rule in England (Cockerell v. Barber, 2 Russ. 599).
The present law is that a legacy to a person appointed executor is
prima facie conditional on his accepting the office, and that it is
excluded if any expressions can be found implying an intention to
beunefit the person independently of the office imposed on him (Hawk.
309, 310).

The rule applies although the legacy be not given to the person
as executor, but by name and description : (Stackpoole v. Howell, 13
Ves. 417), and although equal legacies be given to the executors and
to other persons not executors (Calvert v. Sebbon, 4 Beav. 222). And
there scems no reason for thinking that it dues not apply to a bequest
of the residue. (Otherwise in Engﬁuul, (Giriffiths v. Prince, 11 Sim 202).

Even in the case of a child who had a portion left him by Will in
which he was appointed executor, it would he held, in accordance with
Lord Alvanley’s opinion in Reed v. Decaynes, 2 Cox, 285, that he
could not take the portion unless he acted as executor. 8o iu the case
of a widow. Nor do there secm to be any means of getting out of
this ruthless rule by providing, as the draftsman may effectually do in
England, that the widow or chi%drcu should not luse their legacies by
not acting.

The Act does not say that if the executor proves he shall have his
legacy but that he shall not have it if he does not prove.  Accordingly,
if he prove without 8 buna fide intention to execnte the trusts,
but merely to entitle himself' technically to his legacy, it is clear that
he would not be allowed to take it (Harford v. Browuang, 1 Cox, 302).

In bequests to executora this form should be adopted, so aw to pre-
vent any question as to the sufliciency of munifistation of intention to
act:—* | znercb_v appoint A, B and (' exccutors of this my Will, and
bequeath to each of them who shall prove my Will the sum of Ré. "

PART XIX.
Of Specific Legacies.

129. Where a testator bequeaths to any person
_Specific legacy de- 'a specified part of his property,
fiued. which 18 distinguished from all
other parts of his property, the legacy is said to be
specific.

Illustrations.

(a) A bequeaths to B—

“ The diamond ring presented to him by .7
*“ His gold chain.” ]

‘“ A certain bale of wool.”

“ A certain piece of cloth.”
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“ All his household goods, which shall be in or about his
dwelling-house in M Street, in Calcutta, at the time of his
death,”

Gayre v. Gayre, 2 Vern, 538.

“ The sum of 1,000 rupees in a certain chest.”
Lawson v. Stitch, 1 Atk. 508.

“ The debt which B owes him.”

Ellis v. Walker, Amb. 309.

“ All his bills, bonds, and securities belonging to him,
lying in his lodgings in Calcutta.”

“ All his furniture in his house in Calcutta.”

“ All his goods on board a certain ship then lying in the
River Hooghly.”

“ 2,000 rupees which he has in the hands of C.”

Hinton v. Pinke, 1 P. W. 540.

“ The monecy due to him on the bond of D.”

Davies v. Morgun, 1 Beav. 405,

“ His mortgage on the Rampore Factory.”

“ One-half of the money owing to him on his mortgage
of Rampore Faciory.”

Gardner v. Hatton, 6 Sun. 93.

“ 1,000 Rupees, being part of a debt due to him from C.”

“ His capital Stock of 1,0000 iu East India Stock.”

Hoskwg v. Nicholls, 1 Y. & C. C. C. 478.

“ His promissory notes of the Government of India, for
10.000 rupees 1n their 4 per cent. loan.”

‘ All such sums of money as his exccutors may, after his
death, reccive in respect of the debt due to hiw from the
insolvent firm of D and Company.”

* All the wine which he may have in his cellar at the
time of s death.”

Fontaine v. Tyler, 9 Price 98.

*“ Such of his horsesx as B may sclect.”

Richards v. Richards, 9 Price 226.

“ All his shares in the Bavk of Bengal.”

“ All the shares in the Bank of Bengal which he may
possess at the time of his death.”

** All the money which he has in the 54 per cent. loan of
the Government of Indin”

* All the Government securities he shall be entitled to at
the tune of his deccase.”

Stevenson v. Dowson, 3 Beav. 342,

Each of these legacies is specific,
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(b.) A having Government promissory notes for 10,000
rupees, bequeaths to his executors * Government pro.
missory notes for 10,000 rupees in trust to sell” for the
benefit of B.

The legacy is specific.

Ashton v. A<hton, 3 P. W. 384 —the intention is manifeat from the
direction to scll that the testator referred to the notes he then had.

(c) A having property at Benares, and also in other
places, bequeaths to B all his property at Benarea.
The legacy is specific,
(d.) A bequeaths to B—
His houre in Calcutta.
His zamindari of Rampur.
His taluk of Ramnagar.
His lease of the Indigo factory of Sulkea.
An annuity of 300 rupees out of the rents of his
zamindari of W,
A directs his zamindari of X to be sold, and the
proceeds to be invested for the benefit of B.
Each of these bequests 1s specific,

Every bequest of immoveable property is specific.

(e.) A by his Will charges his zaminddrf of Y with an
anuuity of 1,000 rupees to C during his hfe, and subject to
this charge he bequeaths the zamfndari to D, EKach of
these bequests is spec fic,

Long v. Short, 1 P. W, 403,

S_/’.) A bequeaths a sumn of money to buy a housc in
Calcutta for B.
To buy an estate in Zillah Furreedpore for B.

Hainton v. Pinke, 1 I’. WV, 540,

To buy a diamond ring for B.
Apreece v. Apreeir, 1 V. & B. 364.

To buy a horse for B.
To be tnvested in shares in the Bank of B«ﬁngal for B.
To be invested in Governmnent securities fir B.
A bequeaths to B—
A diamund riug."
“ A horre.”
“ 10,000 rupees worth of (tovernment securities.”
“ Au anpuity of 500 rupees.”

Alton v. Medlicot, cited 2 Ves. Sen. 417.
* 2,000 rupees, to be paid in cash.”
Richards «. Richards, 9 Price 22¢€,
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* So much money as will produce 5,000 rupees 4 per
cent. Government securities.”

Edwards v. Hall, 11 Ha. 28,

These bequests are not specific.

They are general.

(1) A, having property in England and property in
India, bequeaths a legacy to B, and directs that it shall be
paid out of the property which he may leave in India He
alvo bequeaths a legacy to C, and directs that it shall be
paid out of the property which he may leave in England.

No ons of these legacies is specific.

Thiey are demonstrative.

170. Where a sum certain is bequeathed, the
- of a sm legacy 18 mot specific merely

where  the  |)ecguse the stocks, funds, or
xe. in which

‘s invested are de- Securities in which it is invested
sevibed, are described in the Will,

The risk of failure from the particular subject not being found
armong the testator’s property at his death ontweizhs the advantages
which, ns we have geen, are possessed by specific legacies.  The Courts
eon cquently lean agzainst construing legacies to be specific, Hawk. 300.

LHlustration.

A bequeaths to B—
“ 10,000 rupees of his funded property.”
10,000 rupées of lus property now invested in Shares
of the East Tudian Railway Company.”
“ 10,000 rupees, at present secured by mortgage of
Rampore Factory.”
No one of these legacies is specific.

They are demonstrative.  Rirdy v. Potter, 4 Ves, 248,

131, Where a bequest is made in general terms,

Bequest of stock Of i certain amount of any kind

where the testator had o gtock, the legacy is not specl-
at the date of his Will fi elv b h
an  equal  or greater C merely because the testator

amount of stock of the was at the date of his Will
same kind. possessed of stock of the specified
kind, to an equal or greater amount than the
amount bequeathed.

A bequeaths to B 5,000 rupees five per cent. Government
securities. A had at the date of the Will five per cent.
Govornmeut securities for 5,000 rupees.
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The legacy 18 not specific.

This is directly opposed to the decision in Jeffreys v. Jeffreys, 3
Atk. 120, where a bequest of 2702/, 3s. bank stock, the testator having
the particular sum, and no more, was held specific.  But this deeision
is not approved of, and Mr. Hawkine ohserves, *the possession of the

articular saum may be the motive for fixing the amount of the bequest,
ut yet the testator may intend to give it in the form of a general

legacy.”

132. A money legacy is not specific merely
Bequest of money Decause the Will direets its
where it is not to be payment to be postponed until

f)’;‘.‘"‘th:“:gst;‘::}ﬁ xl::fo"t some part of the property of

perty shall have been the testator shall have becen re-
disposed of in a certain — dqueed to a certain form, or
wuy. . .

remitted to a certain place.

Tlustration.

A bequeaths to B 10,000 rupecs, and directs that th
legacy shall be paid as soon as A’s property in Iudin shall
be realized in England.

The legacy is not specific,

Wma. Fxors, 1041 : 1 Rop. Leg. 170, Hawk. 300.

The distinction betsween specific and general legacies is important.
For, a2 we see from Section 136, if there be a deficiency of assets, o
apecific legacy will not be hable to abate with the general legacies.
Muorcover, if it be to a person in being and of w subject producing in-
cone, it carries the income from the testator's death (Section 309).  On
the other hanid, of the specific Jegacy fuil by the ademption or inade-
gnacy of its subject, the legatee will not e entitled to any recompense
or satisfaction out of the general personal estate (Wms. Exors. 1042
Hawk. 300).

The text is from Wme, FExora. 1044, and the lilustration is the case
of Sadler v. Turner, 8 Ves. 617, The legatees are entitled to satis-
faction, although all the property in India belonging to the testator
ghould have been transmitted to England in his lifetime. So when
sums of money are bequeathed by a testator, who has property in
Kngland and India, to persons resident i each place, with a direction
that they shall be pad out of the assets in the respective countries,
such a direction will not make the legacies apeciie (Kuwrkpatrick v.
Kirkpatrick cited in Roberts v. Pocock, 4 Ves, 158: Wa. Exors.
1044, 10435).

133. Where a Will contains a bequest of the

When  enumerated residue of the testator's property

articles are not to be along with an enumeration Of

deemed to be specific- .
ally bequeathed. some items of property not pre-

viously bequeathed, the articles
enumerated shall not be deemed to be specifically
bequeathed.
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See Wms. Exors. 1055.

A general residuary clause is not the less general because it contains
an enumeration of some of the particulars of which it may consist
(Pickup v. Athinson, 4 Hare, 629, per Wigram V. C. See Taylor v.
Taylor, 6 Sim. 246.)

134. Where property 1s specifically bequeathed
Retention, in form, of to tYVO or.more persons '.n SU.C-'
specific bequest to se- cession, it shall be retained in
personsin succes-  the form in which the testator

left it, although it may be of
such a nature that its value is continually decreasing.

sion.

These are almost the words of I.ord Chancellor Cottenham in
Pickering v. Pikering, 4 My. & Cr. 299.

Tllustratioms.

(a.) A having a lcase of a house for a term of years, 15
of which were uncxpired at the time of his death, has
bequeathed the lease to B for his life and after B’s death to
C. Bistoenjoy the property as A left it, slthough if B lives
for 15 years, C can take nothing under the bequest.

(h) A, having an unnuity during the life of B, bequeaths
it to C for his life, and after C's death, to D. C is to enjoy

the annuity as A left it, although, if B dies before D, D can
take nothing under the bequest.

135. Where property comprised in a bequest to

Sale and investment tWo or more persons 1u sacces-
;2 rt}""’ﬁf}":m{’}fedl’“t’; sion, is not specifically bequeath-
two or more persons in  €d, 1t shall in the absence of any
succession. direction to the contrary be sold,
and the proceeds of the sale shall be invested in
such securities as the High Court may, by any
general rule to be made from time to time, autho-
rize or direct, and the fund thus constituted shall
be enjoyed by the successive legatees according to
the terms of the Will.

This is the rule laid down by Lord Eldon in Howe v. Lord Dart-
mouth, 7 Ves. 137. It invariably prevails unless some expression of
intention can be gathered from the Will that the property is to be
enjoyed sr specie. The mere absence of any direction to couvert the

roperty is not enough to preclude the application of the rule (Wmao.
%xon. 1059, 1060).

JTllustration.

A, having a lease for a term of years, bequeaths “ all his
property” to B for life, and after B's death, o C.  The lease
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must be sold, and the proceeds invested as stated in the
text, and the annual incomne arising from the fund is to be
peid to B for life. At B's death the capital of the fuud is
to be paid to C.

Where thereis a defi- 13€. If there be a dCﬁCiBﬂcy
ciency of assets to pay  of gagets to pav legncies, a speci-
legacies, specific legnci L :
not liable to abate with fic legacy is not liable to abate
general legacics. with the general legacies.

But when the assets not specifically bequeathed are insufficient to

pay all the debts, then the specific legatees must ubate in proportion t
the value of their individual legacies (Wms. Exors. 1235).

PART XX.
Of Demonstralive Legacies.

137. Wliere a testator bequeaths a certain sum

Demonstrativelegncy  Of momey or a certain quantity
defined. of any other commodity, and
refers to a particular fund or stock so as to consti-
tute the sume the primary fund or stock out of
which payment is to be made, the legacy 1s said to
be demonstrative,

Laplanation—The distinction between a specific
Jegacy and a demonstrative legacy consists in this,
that where specified property 1s given to the legatee,
the legacy is specific ; where the legacy is directed
to be paid out of specified property, it is demon-
strative.

The testator is considered to refer to the particular fund or stock
rather by way of demonatration than of conditivn that the bequest shall
fuil if the fund or stock fail.

A demonstrative legacy is 8o far general that if the fund be called
in or fail the legatee will not be deprived of his legacy, but be permit-
ted to receive it out of the gencral assets: but it is so fur specific that
it will not be liable to abute with general legacies upon a deficiency of
nssets (Wms, Exors. 1043). It is, however, linble to abate when it
becomes a general legacy by reason of the failure of the fund out of
which it is payuble. And a demonstrative legacy of stock does not
carry wterest from the testator's death (Mulling v. Smith, 1 Drew. & 8.
210, 211, per Kinderslcy V. C.)

Tllustrations.

(a.) A bequecaths to B 1,600 rupees, being part of a debt
due to him from V. He also bequeaths to C 1,000 rupees
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to he paid out of the debt due to him from W. The legacy
to B is specific ; the legacy to C is demonstrative,

Ford v. Fleming, 2 P. W. 469 : Campbell v. Grakam,1 R. & M.
453.

(h.) A béqueaths to B “ ten bushels of the corn which
shall grow in his field of Greenacre.”

“ 80 chests of the Indigo which shall be made at his fac-
tory of Rampore.”

¢ 10,000 rupees out of his five per cent. promissory notes
of the Goverument of India.”

Kirby v. Polter, 4 Ves. 748,

An annuity of 500 rupees “ from his funded property.”
Atltwater v. Attwater, 18 Beav. 330.

“ 1,000 rupees out of the sum of 2,000 rupees due to him
by C.”

A bequeaths to B an annuity, and directs it to be paid out
of the rents arising from his taluk of Rédmnagar.

The testator intends to give B an annuity at all events, not as in
See, 129, Hlustration (e.).

A bequeaths to B ¢ 10,000 rupees out of his estate at
Rémnagar,” or charges it ou his cstate at RAmnagar.

* 10,000 rupees, being his share of the capital embarked
in a certain busivess.”

Sparrow v. Josselyn, 16 Beav, 1335,

Each of these bequests is demonstrative.

138.  Where a portion of a fund is specifically

Order  of pavment bt‘(lllemhed aud a lega(-y 18 dir
when legacy ix directed  ygepad 40 be purd out of the same
to be puid out of a fund . ‘e
the subject of n specific  fund, the portion specifically he-
legacy. queathed shall first be paid to
the legatee, and the demonstrative legacy shall be
paid out o' the residue of the fund, aud so far as the
residue shall be deficient, out of the general assets
of the testator.

Hlustration.

A bequeaths to B 1,000 rupees, being part of a debt
due to him trom W, He also begueaths te C 1,000 rupees to
Lu paid out of the debt due to hun from W. The debt due
to A fiom Y is only 1,500 rupees; of these 1,500 rupees,
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1,000 rupees belong to B, and 500 rupees are to be paid to
C. Cisalo to receive 500 rupees out of the general assets
of the testator.

PART XXI.
Of Ademption of Legacies.
139. If anything which has been specifically be-

Ademption explained queathed does not belong to the
* testator at the time of his death,
or has been converted into property of a ditferent
kind, the legacy is adeemed ; that 1s, 1t cannot take
cffect by reason of the subject-matter having been
withdrawn from the operation of the Will.

When the disposition of the subject is not absolute the legaey is not
adeemed : as where a testator pawns an article specifically bequeathed,
a right of redemption is left in him and passes to the legatee at his
deuth Si\'cv. 154, Hustration @) ; not, however, ay in Englund, 80 us to
cuable him to call upon the execntor to redeem and deliver it to him
(Ashburner v. McGuire, 2 Bro. C. C. 113, and Sec. 154 infra).

Illustrations.

(«) A bequeaths to B—

“ The diamond ning presented to him by C.”

“ s gold chain”

“ A certain bale of wool.”

“ A certun picee of cloth.”

“« Al his houschold goods which shall be in or about
his dwelling-house in M Street, in Caleutta, at the tune of lus
death”

A, in his lifetime,

Sclls or gives away the ring.

Cooverts the chain wto a cup,

Converts the wool 1to cloth.

Makes the cloth iuto a garmert.

Takes another house into which he removes all his goods,

Each of these legacies is adecned.

Ashburner v. McGuire, 2 Bro. C. C. 113: IHeseltme v.
3 Madd. 276.

(h) A bequeaths to B—
“ The sum of 1,000 rupees in & certain chest.”
« All the horses in his stable.”
At the death of A, no mouney is found in the chest, and
no horses in the stable,
The legacies are adeemed,
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(¢) A bequeaths to B certain bales of goods. A takes
the goods with him on a voyage. The ship and goods are
lost at sea, and A 18 drowned,

The legacy is adeemed.

And if the goods had been insured, as it could not be shewn that
the testator died before the goods perished, the legatee can have no
claim on the insurance money (Durrant v. Friend, § De G. & 8.
343).

140. A demonstrative legacy is not adeemed by
Non-ademption of de- reason that the property on
monstrative legacy. which it is charged by the Will
does not exist at the time of the death of the testa-
tur, or has been converted into property of a differ-
ent kind ; but it shall in such case be paid out of
the general assets of the testator.
141. Where the thing specifically bequeathed

Ademption of spe- 18 the right to receive something
cific bequest of right to of value from a third party, and
receive something from  the testator himself receives it,

u third party. .
P the bequest 1s adeemed.

But according to Sec. 149 there is a distinction between the gift of
# debt gua debt and the gift of the sum of money produced when the
debt shall have been recovered and ceased to exist as a debt, e. g.,
a gift of * whatever sum may be reccived from my claim on A."

dllustrations.

(¢«) A bequeaths to B—
“ The debt which C owes him.”

Badrick v. Stevens, 3 Bro. C. C. 431.

“ 2,000 rupees which he has in the hands of D.”

‘* The money due to him on the bond of E.”

“ His mortgage on the Rampur Factory.”

All these debts are extinguished 1n A's lifetime, some
with and some without his consent.

All the legacies are adeemed.

There is no distinction between a case where the testator himself
calls in a debt which he bas bequeathed, and a case where the debtor

unprovoked and without solicitation, thinks fit to pay it (Wms. Exors.
1191).

A bequeaths to B—
“ His interest in certain policies of life assurance.”
A in his lifetime receives the amount of the policies.
The legacy is adeemed.

Barker v. Rayner, 5 Madd. 208: 2 Russ. 122,
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142, The receipt by the testator of a part of

Ademption pro
by testator's receipt of

— ama _ oAt

anty 81 eutire thing specifically be-

queathed shall operate as an

ademption of the legacy to the

extent of the sum so received.
1llustration.

A bequeaths to B “the debt due to him by C.” The debt

amounts to 10,000 rupee

3. C pays to A 5,000 rupees, the

oue-half of the debt. The legacy 13 revoked by ademption, sv
far as regards the 5,000 rupees received by A.

Fryer v. Morris, 9 Ves. 360.
143. 1f a portion of an entire fund or stock bo

Ademption pro tunto
by testator's receipt of
portion of an entire fund
on which a portion has
been specifically be-
queathed.

specifically bequeathed, the re-
ceipt by the testator of a portion
of the fund or stock shall operate
as an ademption only to the ex-
teut of the amount so received ;

and the residue of the fund or stock shall be appli-
cable to the discharge of the specific legacy.

Illustration.

A bequeaths to B one-half of the sum of 10,000 rupees,
due to him from W. A in his ifetime receives 6,000 rupees,

part of the 10,000 rupees.

The 4,000 rupecs which are due

from W to A at the time of his death belong to B under tho

specific bequest.
144.

Order of payment
where a portion of a
fund is specifically be-
(ueathed to one legater,
and a legacy charged on
the same fund to an-
other, and the testator
having received a por-
tion of that fund, the re-
mainder is insufficien

to pay both legacies.

Where a portion of a fund 18 specifically

bequeathed to one legatee, and a
legacy charged on the same fund
is bequeathed to another legatee ;
if the testator reccives a portion
of that fund, and the remainder of
the fund is insuflicient to pay
both the specitic and the demon-
strative legacy, the specific le-
gacy shall be paid first, and the

residue (if any) of the fund shall be ?plied so far

as it will extend in payment of the

emonstrative

legacy, and the rest of the demonstrative legacy
shall be paid out of the gencral assets of the tes-

tator.
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1llustration.

A bequeaths to B 1,000 rupees, part of the debt of 2,000
rupees due to him from W. Healso bequeaths to C 1,000
rupees to be paid out of the debt due to him from W. A
afterwards receives 500 rupees, part of that debt, and dies
leaving only 1,500 rupees due to him from W. Of these
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are
to be paid to C. Cis also to receive 500 rupees out of the
general asscts of the testator.

Ademption  where . 149 Where stock which has
stock, speciaally be- been specifically bequeathed does
queathed,dodhotexist ot exist at the testator’s death,
at testator's death. .

the legacy is adeemed.

Tllustration.

A bequeaths to B—
“ His capital stock of 1,000, in East India Stock.”
“ His promissory notes of the Governmeunt of India for
10,000 rupecs in their 4 per cent loan.”
A sclls the stock and the notes.
The legacies are udecmed.

See. 153 shows, however, that the legacy is not irretrievably adeemed,

and that it would be revived by a new purchase of similar stock by the
testator (Wms, Lixors. 1103).

Sec. 152 too, shows that it would not be adeemed when the testator

lends the stock specitically bequeathed on condition of its being
replaced.

And Sec. 150 provides that no ademption will take place when the
stock specifically bequeathed is exchanged by act of law.

146. 'Where stock which has been specifically

Ademption pro tanto bequeathed, does only in part
wherestock, specifienlly  oxist ut the testator’s death. the
bequeathed, exists leoney i d Y

death. gards that part of the stock
which has ceased to exist.

Tllustration.

A bequeaths to B—

His 10,000 rupees in the 5} per cent.loan of the
Government of India.

A sells one-half of his 10,000 rupees in the loan in ques-
tion.

Onc-half of the legacy is adeemed.
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147. A specific bequest of goods undor a deserip-

Nou-ademption of ti0n oconnecting them with a

specific bequest of certain place, is not adeemed by
goods described as con-  reagon that they have been ro-

place by reason of moved from such place from any

temporary cause, or by fraud, or
without the knowledge or sanction of the testator.

Wms. Exors. 1196.
Tllustrations.

A bequeaths to B “all his houschold goods which shall be
in or about his dwelling-house in Caleutta at the timo of his
death.” The goods arc removed from the house to savo
them from fire. A dies before they are bronght back.

Chapman v. Hart, 1 Ves. Sen. 273,

A bequeaths to B “all his household goods which shall be
in or about his dwelling-house in Calentta at thetime of his
death.,” During A's absence upon a journey, the whole of

the goods are removed from the house. A dies without
having sanctioned their removal,

Shaftsbury v. Shaftsbury, 2 Vern, 747.

Neither of these legacies is ndecmed.

148. The removal of the thing bequeathed from

When removal of the place in which it 1s stated in
thing bequeathed docs the Will to be situated, does not
not constitute ademp-  eongtjtute an ademption, where

tion. : X .

the place 1s only referred to in
order to complete the description of wha* the
testator meant to bequeath.

Chapman v. Ilart. 1 Ves, Sen. 273 Wms. Exors. 1196,
Lilustrations.

A bequeaths to B all the bills, bonds, and other securities
for money belonging to him then lying in his lodgings in
Calcutta. At the time of his death, these effects had been
removed from Lis lodgings in Calcutta.

A bequeaths to B all his furniture then in his house in
Calcutta. The testator has a house at Calcutta and another
at Chinsurah, in which he lives alternately, being possesscd
of one set of furniture only, which he removes with himseclf

to each house. At the time of his death, the furniture is in
the house at Chinsurah.
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A bequeaths to B all his goods on board a certain ship
then lying in the River Hooghly. The goods are removed
by A’s directions to a warehouse, in which they remain at
the time of A’s death.

No one of thesc legacies is revoked by ademption.

149. Where the thing bequeathed is not the right

When the thing be. 0 receive something of value
queathed is a valuable from a third person, but the
W be received by the on 0y or other commodity which
testator from a third . .
person ; and the testa-  Shall be received from the third
tor himsclt, or hisrepre-  pergon by the testator himself or
nentative, receives it 1y his representatives, the receipt
of such sum of money or other commodity by the
testator shall not constitute an ademption ; but if
he mixes it up with the general mass of his pro-
perty, the legacy is adeemed.

Illustration.

A boqueaths to B whatever sum may be received from his
claim on C. A receives the whole of his claim on C, and
sets it apart from the general mass of his property. The
legacy is not adeemed.

See Sec. 141, Here the testator contemplates the recovery of the

debt in his lifetime, and his intention that the subject should not be
adeemed 18 shown by bLis setting it apart. Clarke v. Browa, 2 Sm.

& G. 524,

150. Where a thing specifically bequeathed un-

Change by operation  dergoes a change between the
i Jaw o{w(;:;}ggﬂhg_f date of the Will and the testa-
tween date of Willand  tor's death, and the change takes
testutor's death. place by operation of law, or in
the course of execution of the provisions of any
legal instrument under which the thing bequeath-
ed was held, the legacy 1s not adeemed by reason

of such change.
Illustrations.

A bequeaths to B “all the money which he bas in the
n4 per cent. loan of the Government of India.”

'I}he securities for the 5} per cent. loan ate converted
during A’s lifetime into 5 per cent. stock.

A bequeaths to B the sum of 2,000L, invested in Consols
in the names of trustees for A.

The sum of 2,000L, is trausferred by the trustees into
A’s own name,
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A bequeaths to B the sum of 10,000 rupees in promis-
rory notes of the Government of India which he has power,
under his marriage settlement, to dispose of by will. After-
wards, in A’s lifetime, the fund is converted into Consols
by virtue of an authority contained in the settlement.

No one of these legacies has been adeemed,

All cases of ademption arise from a suppored alteration of the teata-
tor's intention, and in the cases put, the conversion or transfer of the
stock is not suflicient evidence o} such alteration (Ca. temp. Talbot,
227, 228: 1 Cox, 427).

151. Where a thing specifically bequeathed
Change of sulject undergoes a  change between
without testator's  the date of the Will and the tes-
knowledge. tator’s death, and the change

takes place without the knowledge or sanction of
the testator, the legacy is not adeemed.

Hlustration.

A bequeaths to B “all his 3 per cent. Consols.” The
Consols are, without A’s knowledge, gold by his agent, and
the procceds converted into East India Stock,  This legacy
18 not adeemed.

The unauthorized act of the agent could not of course alter his
principal’s Will (Basan v. Brandon, ¥ Sim 171). 8o it stock standing
in the name of a trustee and speciically bequenthed were sold or trans-
ferred into another fund without the testator's knowledge or authority,
the legacy 1 not adeemed, for the act of the trustee will not he allowed
to prejudice the ecstur que trust or the persons claiming under him.
The legatee would be entitled to {ollow the subject into other funds
or to full recompense out of the trustee’'s own property, as the nature
of the ease may require (1 Rop. Leg. 3d. ed. p. 200).

152.  Where stock which has been specifieally
Stock specifically be-  bequeathed is lent to a third
uesthed lent to & party on condition that it shall
third party on con- . -
ditionthat it shallbere- b¢ replaced, and it 1s rcplnced
placed. accordingly, the legacy 18 not
adeemed.

Here the testator continues owner of the stock, notwithstanding the
loan of it ; and although it be not literally existing in his possession at
his decease, yet he is substantially and beneficially possessed of it
at that period (1 Rop. Leg. 292).

153. Where stock specifically bequeathed is

Btock specifically be-  80ld, and an equal quantity of

: sold but re- the game stock is afterwards

placed and belonging

to the testator at his purchased and belongs to the
testator at his death, the legacy

is not adeemed.
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Wm. Exors, 1193. This settles the law in accordance with the
dicta of Lord Talbot, Lord Hardwicke and Sir Thomas Clarke, there
referred to.

PART XXII.

Of the Payment of Liabilities in respect of the Subject
of a Bequest.

154. Where property specifically bequeathed is

Non-lisbility of ex- subject at the death of the tes-
ecutor to exonerste tator to any pledge, lien or iu-
specific legatees. cumbrance, created by the tes-
tator himself or by any person under whom he
claims ; then, unless a contrary intention appears
by the Will, the legatee, if he accepts the bequest,
shall accept 1t subject to such pledge or incum-
brance, and shall (as between himself and the tes-
tator’s estute) be liable to make good the amount of
such pledge or incumbrance. A contrary intention
shall not be inferred from any direction which the
Will may contain for the payment of the testator’s
debts generally.

Laplanation.—A periodical payment in the nature
of land-revenue or in the nature of rent is not such
an incumbrance as is contemplated by this Section,

1llustrations.

(a) A bequeaths to B the diamond ring given him by
C. At A's death the ringis held in pawn by D, to whom
it has been pledged by A0 1t 1s the duty of A's executors if
thoe state of the testator's assets will allow them, to allow B
to redeem the ring,

() A bequeaths to B a zaminddr{, which at A’s death
is subject to a mortgage for 10,000 rupees and the whole of
the principal sum, together with interest to the amount of
1,000 rupees, is due at A's death. B, if he accepts the be-
quest, accepts it subject to this charge, and is liable, as be-
tween himself and A's estate, to pay the sum of 11,000
rupees thus due.

T'his is otherwise in England as to persoral estate (as to mortg
realty, since lst Jan, 1835, see Locke King's Act, 17 and 18 Vict, c.
113: 2 Jarm. Wills, 610-613, 4 Dav. Conv. 257, 258). There the
specific legatee can call on the executor to redeem and deliver the
article pledged, and if the executor fail to do so, the legatee is entitled

to compensation to the amount of his legacy out of the testator’s
genceral assets,



( 121 )

The great difficully on this Section, as it has been on Locke
King's Act, will be to determine what amounts to * a contrary
intention” within the meaning of the Act, #0 as to relieve the legatee
from liability to make good the amount of the incumbrance. ‘T'he Act
itself says that a mere direction *for the payment of the testator's
debts generally,” will not be sufficient (see Pembroke v. Friend, )
Johns & I1. 132: Rowson v. Harison, 31 Beav. 207 . Woolstencrofl
v. Woolsteneroft, 6 Jur. N. 8. 1170. But where there was a general
boquost of personalty to trustees upon trust for payment of the testa-
tor's debls out of the proceeds (Smuh v, Smith, 3 Gifl. 263, 273), a
devise and bequest of residuary real and cersonnl estate, subject o the
payment of the testator's debls (Stone v. Parker, 1 Drew, & Sm. 212)
or a general bequest of personal cstate, subject to the payment of delts
(Mellish v. Vallins, 2 Johns & 1. 194), the statutory rule is held to
be excluded. In fact, wherever there is a direction that the debta
should be paid out of some other fund, the pledged or incumbered
property is not liable (Eno v. Tatham, 8 Jur. N. 8. 481, per Lord Jus-
tice Turner).

A lien for unpaid purchase money is not within this Section : see
Illustration (a) to Section 155 and Hood v. Hood, 26 L. J. Ch. 616.

155. Where any thing is to be done to
Completion of testa- complete the testator’s title to
tors title to things the thing bequeathed, 1t 1s to
bequeathed to be at cost he done at the cost of the testa-
of his catate. ’
tor's estate,

THlustrations.

(@) A having contracted in general terms for the purchase
of a piece of land at a certain price, bequeaths it to B, and
dies before he has paid the purchase-money. The pur-
chase-money must be made good out of A's assets,

(b)) A having contracted for the purchase of a picce of
Jland for a certain sum of money, one-half of which 18 to be
paid down, and the other half secured by mortgage of the
land, bequeaths it to B, and dies before he has paid or se-
cured any part of the purchase-moncy. One-half of the
purchase-money must be paid out of A's assets.

Wms. Exors. 1596, 1597 : Sugd. V. & P. 13th ed. 161163 : Dart,
V.& P.3rd ed. 174.

If before the asscts are got in, the legatee pay for the thing be-
queathed out of his own pocket, he may afterwards call on the testator’s
representative to reimburse him (Broome v. Monck, 10 Ves. €14, 615).
So if the assets are insufficient to pay the purchase-money and the
contract is on that account rescindecr, the legatee will be entitled to
the assets so far as they go. And where by reason of the complication
of the testator’s affairs the purchase-money cannot be immediately paid,
and the vendor for that resson rescinds the contract, thé legatee, on
the coming in of assets, may compel the representative to buy bim
other property for bis benefit. But if a tiLSe cannot he made, or
there was not a perfect contract, or the Court should think the con-
tract ought not to be executed, the legatce will not be entitled to any-
thing (Sugd. V. & P'. 13th ed. 172).

Q



(122 )

156. Where there is a bequest of any interest

Exoncration of lega- 1N immoveable property, in res-
tce's immoveable pro- pect of which pa\'ment in the
perty for which land : .
revenue or rent is pay- Dature of land revenue or in the
able periodically. nature of rent has to be made
periodically, the estate of the testator shall (as be-
tween such estate and the legatee) make good such
payments or a proportion of them up to the day of
his death,

1llustration.

A bequeaths to B a house, in respect of which 365
rupees are payable annually by way of rent, A pays his rent
at the usual time, and dies 25 days after. A’s estate shall
make good 25 rupees in respect of the rent.

157. In the absence of any direction in the Will,
Fxoneration of spe. Where there is a speaific beq‘uest
e legatee’s  stock of stock In a Joint Stock Com-
‘l:;:y"‘”“t Steck Com-— pany if any call or other pay-
ment i1s due from the testator at
the time of his death in respect of such stock, such
call or payment shall, as between the testator’s
cstate and the legatee, be borne by such estate ;
but if any call or other payment shall, after the
testator's death, become due in respect of such stock,
the same shall, as between the testator’s estate and
the legatee, be borne Ly the legatee if he accept the
bequest.

See 2 Jarm. Wills, 597.

This wsects to be nearly the rule now established in England by
Romilly M. R., in Armstrong v. Burnet, 20 Beav. 424, (Illustration 3),
and  Addams v. Ferick, 26 Boav. 384, (which suggested Illustration e),
and by Kindersley V., C. in Day v. Day, 1 Drew. & 8. 262, who
xays, U the matter % were res wtegra, 1 should say generally that the

specitic legatee must pay the calls made subsequently to the testator’s
death.”

“1f he accept the bequest.” Where the person named as legatee
repudiates the legacy he cannot of course be subjected to any of the
linbilities attaching to the testator's interest (Moffett v. Bates, 3 S,
& Gifl. 468).

llustrations.
(@) A bequeathed to B his shares in a certain railway.

At A's death there was due from him the sum of 5l in
respect of each share, being the amount of a call which
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had been duly made, and the sum of 5s. in respect of each
share, beiog the amount of interest which had accrued due
in respect of the call. These payments must be borne by A’s
estate.

(b) A has agreced to take 50 shares in an intended
Joint Stock Company, and has contracted to pay up 5L in
respect of each share, which sum must be paid before his
title to the sharcs can be completed. A bequeaths these
shares to B. The estate of A must make good the payments
which were necessary to complete A's title.

(¢) A bequeaths to B his shares in a certain railway.
B accepts the legacy. After A's death, a call is made in
respect of the shares. B must pay the call.

(d) A bequeaths to B his shares in a Joint Stock
Company. B accepts the bequest.  Afterwards the affairs
of the Company are wound up, and each sharcholder is
called upon for contribution. The amount of the contribu-
tion must be borne by the legatec.

(e¢) A isthe owner of ten shares in a Railway Com.
pany. At a meeting held during his lifetime a call ix made
of 8. per share, payable by three instalinents. A be-
queaths his shares to I, and dies between the day fixed
for the payment of the first and the day fixed for the pay-
ment of the secoud instalment, and without having paid the
first instalment.  A's estate must pay the first instalment,
and B, if he accepts the legacy, must pay the remaining
instalments.

PART XXIII.
Of Bequests of Things described an general Terms.

158. If there be a bequest of sometling de-

Bequest of thing scribed 1n  gencral terms, the
described in general eXecutor must purchase for the
terms. legatee what may reasonably be
considered to answer the description.

Illustrations.

(@) A bequeaths to B a pair of carriage horses, or a
diamond ring. The executor must provide the legatee with
such articles, if the state of the assets will allow 1t.

(b) A Dbequeaths to B * his pair of carriage horses.”
A had no carriage horses at the time of his death. Thse
legacy fails.

1 Atk. 416 n.
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PART XXIV.
Of Bequests of the Interest or Produce of a Fund.

159. Where the interest or produce of a fund is

Bequest of the in- bequeathed to any person, and
terest or produce of & the Will affords no indication of
fund. an intention that the enjoyment
of the bequest should be of limited duration, the
principal as well as the interest shall belong to the
legatee.

Wms. Exors, 1074.
Tllustrations.

(@) A bequeaths to B the iuterest of Lis 8 per cent.
promissory notes of the Government of India. There is no
other clause in the Will affecting those securities. B is
cntitled to A’s 5 per cent. promissory notes of the Govern-
ment of India.

(b) A bequeaths the interest of his 5} per cent. promis-
sorv notes of the Government of India to B for his life, and
after his death to C. B 1s entitled to the interest of the
notes during his life, and C is entitled to the notes upon B’s
death.

(¢) A bequeaths to B the rents of his lands at X. B
18 entitled to the lands.

As to Illustration (e) a devise of the rents and profits of land has
alwanys passed the land itself both at law and in equity, Co. Litt, 4 4.: 1
Jarm. Wills, 756, and since the Wills Act such a devise would pass the
whole estate vested in the testator (Nickols v. Hawkes, 10 llare,
344, 345).

PART XXV.
Of Bequests of Annuities.

160. 'Where an annuity is created by Will, the

Annuity created g;y legatee is entitled to receive it
Will ie .ﬁ‘é’;;“’lecﬂ‘;’ life  for his life only, unless a contrar
O o ion ,ppembt;:{,{, intention appears by the Will.
Will. And this rule shall not be varied
by the circumstance that the annuitly is directed
to be paid out of the property generally, or that a
sum of money is bequeathed to be invested in the

purchase of it.



(128 )

1llustrations.

(@) A bequeaths to B 500 rupees a year. B is entitled
during his life to receive the annual sum of 500 rupees.

(b) A bequeaths to B the sum of 500 rupees monthly,
B 18 entitled during his life to receive the sum of 5§00 rupees
every month.

(c) A bequeaths an annuity of 500 rupces to B for life,
and on B's death to C. B is entitled to an annuity of 500
rupees during his life. C, if he survives B, is cntitled to an
annuity of 500 rupees from B's death until his own death.

Yates v. Maddan, 3 Mac. & G. 532: Blewitt v. Roberts, Cr. & P. 274.

Hawk. 125—129: 2 Jarm. Wills, 373: Wms. Exors. 1075, 8o in
England a bequest of an annuity not existing before to A, aimpliciter,
is primd facie for life only (Hawk. 125).

ut where a personal annuity is given to A during the life of B, if
A die in B's life-time the annuity docs not expire, but goes to A's
representative (Savery v. Dyer, Amb. 139),
where the testator dirccts his representatives to acgregate and
appropriate a portion of his property the interest or produce of which
is to be paid as the annuity, the annuity re[>rescx\ts the corpus so ap-
ropriated, and the corpus passing by the bequest of the annuity (sec
gec. 159), the annuity may be said to be perpetual (see Lett v. Randall,
2 De G.F. & J.392). Thusa gift of * Rs. 20,000 a year being part
of the moneys I have in Bank of Bengal shares,” (Rawlngs v. Jen-
nings, 13 Ves. 89), or a bequest of Rs. 1,600 per annum, tAat is to say
the interest of Hs. 40,000 of my 4 per cent. Government Paper
(Stretch v. Wathins, 1 Mad. 253) would give the legatee a perpetual
annuity.

'I'hey Section is somewhat less favourable to the annuitant than the
English law, for in England where a particular sum is bequeathed to be
invested in the purchase of an anuuity the annuitant is entitled (in the
absence of any contrary direction) to a perpetual annuity, or (what comes
to the same thing) to the X;xrticular sum 8o invested (see Rosa v, Borer,
2 Jo. & 11. 472 ;. Kerr v, Muddlesex Hospital, 2 D. M. G. 576).

161. Where the Will directs that an annuity

Period of vesting BSh8Il be provided for any per-
where Will directs that 50N out of the pl‘OCBBdS of pro-
an annuity be pro- .
S ed out of the o PETLY, OT out of property gene
ceedsof property, or Tally, or where. money is be-
out of property gene- queathed to be invested in the
rally, or where money .
i» bequeathed to bein, Purchase of an annuity for an
vested in the purchase persom, on the testator’s deat
of an annuity. the legacy vests in interest in
the legatee, and he is entitled at his option to have
an annuity purchased for him, or to receive the

mopey appropriated for that purpose by the WilL
Wms. Exors. 1076 : 1 Jarm. Wills, 367.
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Tilustrations.

(a) A by his Will directs that his executors shall out of
his property purchase an annuity of 1,000 rupees for B. B
is entitled at his option to have an annuity of 1,000 rupees
for his life purchased for him, or to receive such a sum as
will be sufficient for the purchase of such an annuity.

Palmer v. Craufurd, 3 Swanst. 417, 488.

(b) A bequeaths a fund to B for his life, and directs that
after B's death it shall be laid out in the purchase of an
annuity for C. Band C survive the testator. C dies in
B’s lifetime. On B's death the fund bLelongs to the re-
presentative of C.

Bayley v. Bishop, 9 Ves. 6: Day v. Day, 1 Drew. 569. Soin
England it makes no difference whether it be a hequest of a speciﬁed
sum to Fur«:hasc an annuity, or a direction to purchase an annuity of a
specified amount (Yates v. Compton, 2 P. W. 308).

162. Where an annuity is bequeathed, but the

Abutement  of an- assets of the testator are not
nuity. sufficient to pay all the legacies
given by the Will, the annuity shall abate in the
same Eroportion as the other pecuniary legacies
given by the Will.

The annuity is a general legaci'. Therefore, as between annuitants and
legatecs, there is no priority where there is a deficient estate, but both
must abate proportionably. The principle equally applies whether the
annuity commences immediately on the death of the testator or at a
future period (Inues v. Mitchell, 1 Phill. 716), or whether the legacies be
immediate or on the death of the annuitant (Street v. Street, 2 N. R. 56).
If annuities abate with reference to other legacies, they must of course
abate between themselves (Wms. Exors. 1231).

163. Where there is a gift of an annuity and a

Where there is a git  residuary gift, the whole of the
of an annuity, and are-  annuity is to be satisfied before
siduary gift, the whole - : . .
of the annuity to be &ny part of the residue is paid
first satisfied. to the residuary legatee, and, if
necessary, the capital of the testator’s estate shall

be applied for that purpose.
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PART XXVI
Of Legacies to Creditors and Portioners.

164. Where a debtor bequeaths a legacy to his

Creditor primd facie  CT€ditor, and it does not appear
e:xtiaeeittzrlez;?c)' Mf::ﬁ from the Will that the legacy is
as debt. meant as a satisfaction of the
debt, the creditor shall be entitled to the legacy as
well as to the amouut of the debt.

“ We have departed from the English law." say the Commissioners,
“ where its provisions appeared to us to be objectionable in themselves,
or especially inapplicable to India. Above all things we have simed
at giving effect to the plain meaning of the words of the testator, with-
out endeavouring to do or to say for him thet which he has vot done
or said for himself,. We have accordingly disearded [Sce. 164] the
rules by which the English Courts are compelled to presume, in the
absence of any intimation of a contrary intention, that when a debtor
bequeaths to his creditor a legacy e(Lual to or exceeding the amount
of his debt, the legacy is meant by the testator to be a satisfaction of
the debt ; that when a parent [Sec. 165] who 18 under a legal obliga-
tion to provide a portion for his child fails to do 80, and afterwards
bequeaths a legacy to the child, the legacy iv meant as a satisfuction
or fulfilment of the obligation. We have in like manner discarded
[Sec. 166] the rule of English law, that where a father bequeaths a
legacy to a child, and afterwards advances a portion for that child, he
there{)y redeems the legacy. We have endeavoured so to frame the
law in this respect as to prevent the occasion from ever arising, which
in England requires a nice balancing of judgment, the exercise of large
discretion, the prosecution of a difficult inquiry, and the admission of
parol evidence of the intentions of testators.”

As to the English law, sece Wuws. Exors. 1167.

165. Where a parent who is under obligation

Child primd facre by contract to provide a portion
entitled to legacy as for a child, fails to do so, and
well as portion. afterwards bequeaths a legacy
to the child, and does not intimate by his Will that
the legacy is meant as a satisfaction of the portion,
the child shall be entitled to receive the legacy as
well as the portion.

As to the English law, see Wms. Exors. 1170.
Ilustration.

A, by articles entered into in contemplation of his
marrisge with B, covenanted that he would pay to each
of the daughters of the intended marriage a portion of
20,000 rupces on her marriage. This covenant having been
broken, A bequeaths 20,000 rupees to each of the married
daughiters of himself and B. The legatees are entitled to
the %)eneﬁt. of this bequest iu addition to their portions.
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166. No bequest shall be wholly or partially
adeemed by a subsequent pro-

No ademption by sub- . .
sequent plr',ovision for vision made by settlement or
legatee, otherwise for the legatee.
Nlustrations.

(@) A bequecaths 20,000 rupees to his son B. He after-
wards gives to B the sum of 20,000 rupees. The legacy
i8 not thereby adeemed.

(b)) A bequeaths 40,000 rupees to B, his orphan niece,
whom he had brought up from her infancy. Afterwards,
on the occasion of B’s marriage, A settles upon her the

sum of 30,000 rupees. The legacy is not thereby dini-
nished.

As to the English law, see Wms. Exors. 1200: Hargreaves v.
Pennington, 10 Jur. N. 8. 834.

PART XXVIIL
Of Election.

167. Where a man, by his Will, professes to
Circumstances  jn  9iSpose of something which he
which clection takes has no l’lght to dlSpOSC Of, the
place. person to whom the thing be-
longs shall elect either to confirm such disposition
or to dissent from it, and in the latter case he shall

give up any benefits which may have been provided
for him by the Will.,

The principle of this rule is that a person who accepts a benefit
under an instrument, must adopt the whole, giving full effect to its
\:mviuiuns and renouncing every right inconsistent with it (Wms,
ixors, 1299). To acecept the benetit while he declines the burthen is
to defraud the design of tLo donor (1 Swanst. 396 n.)

Election may be either express or implied. * The enquiry as to
what acts or Acquicscence constitute an implied election must be
decided rather by the circumstances of the case than by any general
principle. The questions are, whether the parties acting or acquiescing
were aware of their rights ; whether they intended election ; whether
they can restore the individuals affected by their claim to the same
situation as if the acts had never been performed; or whether these
cnquiries are precluded by lapse of time” (Wms. Exors. 1306).

The latter part of this Scction satisfuctorily settles for India the
question whether the election to take against the Will necessitates
relinquishing the benefit given by it in toto, or only imposes an obli-
intion to indcmuify the claimavts whom it disappoints (see V¥ ms.

ixors 1307).
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To raise a case of election, the intention as manifested by the Will
itself must be clear and decisive ; for if the testator’s expressions will
admit of being restricted to Em rty belonging to or dizposable by
him, the inference will be that he xf.ﬁ not mean them to apply to that

on which he had no disposing power (1 Jarm. Wills, 425, and see
Whitley v. Whitley, 31 Beav. 173).

“ Bg his Will,” i. e. upon the face of his Will: parol evidence is
inadmissible for the purpose of shewing the testator's intention to dia-
pose of property not his own (Stration v. Dest, 1 Ves. Jun.

168. The interest so relinquished shall devolve

Devolution of in- 28 if it ]m.d Df)t been disppsed of
terest relinquished by by the Will in favour of the le-

the owner. gatee, subject, nevertheless, to
the charge of making good to the disappointed lega-
tee the amount or value of the gift attempted to be
given to him by the Will

169. 'This rule will apply whether the testator

Testator's belief as 40€S or does mnot believe that
to hix ownership imma- ~ Which he professes to dispose

terial. by his Will to be his own.

It is impossible to know with certainty that the testator would not
have made the disposition, had he been accurately acquninted with the
title, and * nothing can be more dangerous than to speculate upon what
he would have done, if he had known one thing or another” (1 Jurm.
Wills, 417, citing Sir R. P, Arden in 2 Ves, Jun. 370.)

Illustrations.

() The farm of Sultdnpur was the property of C. A
bequeathed 1t to B, giving a lezacy of 1,000 rupees to C. C
has clected to retain his farm of Sultdnpur, which 18 worth
800 rupees. C forfeits  lis  legacy of 1,000 rupeey,
of which 800 rupces goes to B, and the remaining 200
rupees falls into the residuary bequest, or devolves accord-
ing to the rules of intestate succession, as the care may be,
() A bequeaths an estate to B in case B's elder brother
(who is married and has children) shall leave no issue living
at his death. A also hequeaths to C a jewel, which helongs
to B. B must elect to give up the jewel, or to lose the es-
tate.

(c) A bequeaths to B 1,000 rupees, and to C an estate
which will under a settlement belong to Bif his elder brothe
(who is married, and has children) shall leave no issue living
at his death. B must elect to give up the estate, or to lose
the legacy.

This and Illustration (3) shew that the doctrine of election is
applicable to contingent interests.

(d) A, a person of the age of 18 domiciled in British
India, but owning real property in England, to which C i
heir-at-law, bequeaths a lezacy to C, and subject thereto

R
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devises and bequeaths to B¢ all his property, whatsoever and
wheresoever,” and dies under 21. The real property in
England does not pass by the Will. C may claim his
legacy without giving up the real property in England.

Cary v. Askew, 1 Cox, 241 : Hearle v. G'reendank, 8 Atk. 695, 715.

T'he real property in England does not pass by the Will because A,
hy English an, i» an infant and therefore incapable of making a Will,
and succession to immoveable property is regulated by the lex loci res
site (see Comm. on Sec. 4, supra, p. 6).

In order to raise a case of election there must be a personal compe-
tency on the part of the author of the attempted disposition, as the
doctrine is founded on intention, which supposes such competency
(1 Jarm. Wills, 418).

How is the lezatee to obtain knowledge ¢ of those eircumstances
which would influence a reasonable man in making an election ?” In
Fingland a party bound to elect is entitled first to ascertain the value
of the funds and for that purpose may sustain a bill to have all necessary
uccounts tuken (Wms. Exors. 1307).  Here in the High Courts such &
ruit may be brought ; but in the Mofussil, unless perhaps by Sec. 181
of Act VIII of 1859, no provision scems made for such a case by the
Code of Civil Procedure or otherwise.

Until the expiration of the two years—the limitation of this period
is novel but likely to be useful—it is submitted that a person having
clected under a misconception is entitled to make a fresh election
(Kdney v. Coussmaker, 12 Ves. 136.)

170. A bequest for a man’s benefit is, for the
Request for a man's purpose of elf'ction, the same

henefit how regarded for thmg as 4 bequest made to
the purpose of clection. - .-

Tllustration.

The farm of SultAnpur Khurd being the property of B, A
bequeathed it to C; and bequeathed another farm called
Sultdnpur Buzurg to his own executors, with a direction
that it should be sold, and the proceeds applied in pay-
ment of B's debts, B must elect whether he will alide
by the Will, or keep his farm  of Sultdénpur Khurd in op-
josition to 1t.

A person deriving & 171, A person taking no
benefit indirectly not  henefit  directly under the
put to hie clection. Will, but deriving a benefit un-
der it indiroctly, is not put to his election.

Wms. Exors. 1300, 1301.

Tlustration.

The lands of Sulu’mBur arc settled upon C for life, and
after his death upon D, his only child. A bequeaths the
lauds of Sultdnpuar to B, and 1,000 rupees to C. C dies in-
tostate, shortly after the testator, and without having made
any clection. D takes outadministration to C, and as ad-
ministrator elects on behalf of C's estate to take under the
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Will. In that capacity he receives the logacy of 1,000
rupees, and accounts to B for the rents of the lands of Sul-
tdopur which accrued after the death of the testator and before
the death of C. In his individual character he retains the
lands of Sultdnpur in opposition to the Will.

A person taking un- 172. A person who in his
der a Will in bis in- jndividual capacity takes a be-

dividual capacity, ' '
in another charactor Defit under the Will, may in

clect to take in oppo- another character elect to take
sition to it. in opposition to the Will.

Tlustration.

The estato of Sultdnpur is settled upon A for life, and
after his death upon B. A leaves the estate of Sultdupur
to D, and 2,000 rupees to B, and 1,000 rurpeos to C, who 18
B's only child. B dies intestate, shortly after the testator,
without bhaving made an election, C takes out administra-
tion to B, and as administrator elects to keep the estate of
Sultdnpur in opposition to the Will, and to reliuquish the
legacy of 2,000 rupees. C may do this, and yet claim his
legacy of 1,000 rupees ucder the Will.

Exception to the six last Rules.—Where a parti-
cular gift is expressed in the Will to be in licu of
something belonging to the legatee, which is also in
terms disposed of by the Will, if the legatee claims
that thing, he must rclinquish the particular gift,
but he is not bound to relinquish any other bencfit
given to him by the Will.

Illustration,

Under A’s marriage settlement his wife i8 entitled, if she
survives him, to the evjoyment of the estate of Sultdnpur
during her life.

A by his Will bequeaths to his wife an annuity of 200
during her life, in lieu of her interest in the estate
of Suﬁdnpur, which estate he bequeaths to his son.  He ulso
givee his wife a legacy of 1,000/ The widow elects to take
what she is eutitled to under the scttlement. She 18 bound
to relinquish the annuity, but not the legacy of 1,000L.

173. Acceptance of a benefit given by the Will
When acceptance of constitutes an election by the
"'Vi‘l’fgzg:ﬁgi:::‘m‘; > legatee to take under the Will,
tion to take under the 1f he has knowledge of his right

Will to clect, and of those circum-
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stances which would influence the judgment of a
reasonable man in making an election, or if he
waives inquiry into the circumstances.

1 Jarm. Wills, 441:  Worthington v. Wiginton, 20 Beav. 67.

Tlustrations.

(@) A is owner of an estate called Sult4dnpur Khurd and
has a life interest in another estate called Sultdnpur Buzurg
to which, apon his death, his son B will be absolutely
entitled, The Will of A gives the estate of Sultanpur
Khurd to B, and the estate of Sultdupur Buzurg to C.
B, in ignorance of his own right to the estate of Sultdnpur
Buzurg sllows C to take possession of it, and euters into
possession of the estate of Sultdupur Khurd. B has not
confirmed the bequest of Sulténpur Buzurg to C. -

(b) B. the eldest son of A, is the possessor of an estate
called Sultdnpur. A bequeaths Sultdnpur to C, and to B
the residue of A’s property. B, baving been informed
by A’s executors that the residue will amount to 5,000 ripees,
sllow C to take possession of Sultdupur. He afterwards
discovers that the residue does not amount to more than
500 rupees. B has not confirmed the bequest of the estate
of Sultdnpur to C.

174. Such knowledge or waiver of inquiry

Presumption arising shall, in the absence of evidence
from emjoyment by to the contrary, be presumed if
legatee for two years. the legatee has enjoyed for two
years the benefits provided for him by the Will with-

out doing any act to express dissent.

It would secem that in case cither of the subject-matters of election is
reversionary, the two years will not begin to run until the reversion
fulls in : see Padbury v. Clark, 2 Mac. & (5. 298.

An to how fur the gain or loss to the person called on to elect is to
weigh in presuming election, see Hurris v. Watking, 2 K. & J. 473.

175.  Such knowledge or waiver of inquiry may

Confirmation of be. D€ 10ferred from any act of the
quest by act of lega- legatee which renders it impossi-
bee. ble to place the persons interest-
ed in the subject-matter of the bequest in the same
condition as if such act had not been done.

Tlustration.

A bequeaths to B an estate to which C is entitled, and
to C a coal mine. C takes possession of the miue, and
exhausts it. He bas thereby confirmed the bequest of the
estate to B,
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176. 1f the legatee shall not, within one ycar
When testator's re.  8ft€r the death of the testator,
presentatives may call 8ignify to the testator’s represen-
upon legatee to elect.  gatives his intention to confirm
or to dissent from the Will, the represcntatives
shall, upon the expiration of that period, require
Effect of non.com. him to make his election ; and if
pliance with their re-  he does not comply with such re-
quest within @ reasd- quisition  within a reasonable
' time after he has received 1t, he

shall be deemed to have elected to confirm the Will.
177. In case of disability the election shall be
Postponement of clec.  POStpONCd until the dizability
tion in case of disabili- cecases, or until the election shall

ty- be made by some competent au-
thority.

The doctrine of election is applicable to cases of appointment under a
power, so that if one having a special power, by his Will, gives benefits
out of his own property to the objects of the power, and appoints the
subject of the power to strangers, the former will be obliged to elect
in fuvour of the latter (1 Jarm. Wills, 421).

'The Act leaves unnoticed a ditlicult class of cases which will proba-
bly be of frequent occurrence, at least when the testamentary part of
it is made upp‘ivabletn Hindis. I mean those in which the testator and
the person against whom the election in sought to be raised have each
an undivided share, or some partisl and Limited interest, in the property,
and in which therefore the question is not simply whether the testator
referred to particular property, but whether he intended the bequest to
comprise such property inclusive of the witerest of ks co-ouner (1 Jarm,
Wills, 428 : see cases there cited, to which add Mudler v. Thurgood,
12 W. R. 660, and /n re Bidwell, 8 1.. 'I'. N. 8. 107).

If a testator baving un estate subject to an incumbrance, simply be-
qucaths the estate without sa -ing more, hie is tuken o mean the estate
in its actual condion: and the incumbrancer to whom other hencfits
are given by the Will, is not in such a case put to his clcetion : still
less 1f the beneficiary be entitled only to participate in the incumbrances
with others to whom no benefit 18 given by the Will (1 Jarm. Wills,
429, citing Stephens v. Stephens, 3 Drew. 697 : 1 De G. & J.

PART XXVIIL
Of Gifls in Contemplation of Death.

178, A man may dispose, by gift made in con-
Property transferable  t€Iplation of death, of any move-
by gift made in con-. able property which he could
dispuse of by Will. A gift is
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When s it is snd  E81 to be made in contempla-
to be made in contem- tion of death where a man who
plation of death. is ill and expects to die shortly
of his illness, delivers to another the possession of
any moveable property to keep as a gift in case the
donor shall die of that illness.
| Such a gift may be . ... wou

When it fails. by the giver. It does not take
effect if he recovers from the illness during which
it was made ; nor if he survives the person to whom
it was made,

Such gift resumable.

cwr wwu-van . owry 1uq. Jur. par. 606 : 1 Spence Eq.
.912: Ward v, Turner, 1 Wh. & T, L. C.,

Ilustratvons.

(@) A being ill, and in expectation of death,
to B, to be retained by him in case of A’s death—
A watch,
A bond granted by C to A.
A Bank Note,
Government India endorsed

A Bill of Exchange endorsed in blank.

Certain mortgage deeds,
A dies of the illnessduring which he delivered these articles.
B is entitled to—

The watch.

The debt secured by C's bond.

The Bank Note.

, .- of the Government of India,
ill of Exchange.

The money socured by the mortgage deeds.
Duffield v. Elwes 1 Bli. N, R. 498.

(b) A being ill, and in expectation of death, delivers to
B the key of a trunk, or the key of a warehouse in which
goods of bulk belon ing to A are deposited, with the inten-
tion of giving him the control over the contents of the
trunk, or over the deposited goods, and desires him to
keep them in case of A’'s death. A dies of the illness
during which he delivered these articles. B is entitled to
the trunk and its contents, or to A’s goods of bulk in the

mmhnnn
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(c) A being ill, and in expectation of death, puts aside
certain articles in separate parcels, and marks upon the
parcels respectively the names of B and C. The parcels are
not delivered during the life of A. A dies of the illness
during which he set aside the parcels. B and C are aot
entitled to the contents of the parcels.

Burns v. Markham, 7 Taunt. 224,

The Section states the English law relating to donations mortie
causi. The Act, like the FEnglish law (Wms. Kxors. 686) says, 1--that
the gift must be with a view to the donor's death; 2—that it must be
conditioned, expresdly or by implication, to take cffect only on the
donor's death by his existing illness, and 3—that there must be a deli-
very of the subject.

A donation mortis causd differs from a legacy in two respects. It
need not be proved, and the eyecutor's or adwinistrator's consent 1s
unnecessary. It resembles a legacy in two respects: it is ambula-
tory and revocable during the testator’s life, and it is linble to the
testator's debts upon deficiency of assets.

If the donor dnes not resume the gift he cannot revoke it by Will,
for on his death the gift becomes complete, but it has been beld in
England that it nm{ be satirfied by a legacy,

The mention in Hlustration (a) of tne Lill of exchange endorsed in
blank may be thought to shew that the Legislature intended that where
no property is transferred by delivery of the subject, there can be no
valid donafio mortix causd, and that, for example, Bills of Exchango and
Promissory Nutes not payable to bearer could not be the subject of such
a donation. But it appears to the writer that the introductory words
of the Section are wide enough to shew that it will be sufficient if the
property so far pass by the delivery of the instrument as to entitle the
donee to the axsistance of the Court to muke the donation complete
(Wms. Fxors. G94: Veal v. Veal, 6 Jur N. B: 627).

A policy of life-assurance may be the subject of u donation mortis causa
(Wit v. Amiss, 7 Jur. N. 8. 499.)

E————

PART XXIX.
Of Grant of Probate and Letters of Adminis-

Iralion.
Character and  pro- #79. The executor or admi-
perty of executororud-  nistrator, as the case mnay be, of
inistrator &8 such. a deceased person, is his legal

representative for all purposes, and all the property
of the deceased person vests in him as such.

180. When a Will has been proved and depo-

Administration with sited in a Court of competent
copy annexed of au- jurisdiction, situated beyond the
thenticated copy —of Jimits of the Province, whether
Will proved abroad. 4, the British dominions, or in
a foreign country, and a properly authenticated

copy of the Will 1s produced, letters of administra-
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tion may be granted with a copy of such copy

annexed.
Probate to be grant- 181. Probate can be granted

ed to executor appoint-  Only to an executor appoiated
cd by Will. by the Will

Wms. Exors. 287.

But semble this would not preclude the granting of probate to a

rson nominated as executor by the legatees (Wms. Exors. 214), or
g; other persons appointed ex ecutors (Jachson v. Paulet, 2 Robert. 344 :
Wms. Exors. 216). And where a testatrix concluded her Will thus:
“] must beg A to appoint some one to see this my Will executed:
Held that A might appoint himsclf, and the Court granted probate to
Lim (Ryder, 2 8. & T. 127).

or‘?tlx:;(l)ii:jment express 182, The appointment may
' be express or by necessary
implication.
Ilustrations.

(@) A wills that C be his executor if B will not; Bis
ap[‘vointed executor by 1mplication,
|

‘ms. Exors. 211.

(b) A gives a legacy to B and several legacies to other
persons, among the rest to his daughter-in-law, C, and adds,
‘“ but should the within-nained C be not living, I do constitute
and appoint B my whole and sole executrix.” C 1s appoiuted
executrix by unplication.

Naylor v. Stainsby, 2 Ca. t. Lee, 54.

(¢) A appoints several persons executors of his Will and
Codicils, and bis nephew residuary legatee, and in another
Codicil are these words :—*1 appoint my nephew my resi-
duary legatee to discharge all lawful demands against my
Will and Codicils, signed of different dates.” The nephew
is appointed an executor by implication.

Grant v. Leshe, 3 Phillun. 116.

Other Hlustrations are—
(d) A makes B or C his executors, they shall both be executors, or

being construed and (Uodolph. cited Wms. Exors, 211).
(02 A supposing lis brother B to be dead, in his Will says, ¢ as my
brother B is dead I make C my executor.’” If B is alive he shall be

executor (Godolph. cited Wms. Fxors. 212).

(/) A names his wife his executrix and B to assist her. B is appoint-
ed executor by implication (Powell v. Stratford, cited 3 Phillim, 118)

(&) A writes a letter Sduly exccuted as a Will) to B statin{g the
amount of her pmﬁerty and how she wished it to be disposed of, and
concluding thus “ 1 know of nothing else, iny dear B, to trouble you with,
and trust that this will notinvolve you in much.” B is appointed executor
by implication. (Marthka Manly, 3 Sw. & T. 56).

But a direction to B to pay the testator's debts out of a particular
fund is notthcno&gh ;o const:i‘uteh him exccuu;‘r, even though the
testator at that fund 1»s the ty he possesses ( foomy,
13W. R‘..{OG). property. fe pos ¢ y



‘or wrere all the property is left to a trustee on trust for a :‘fc
, and no executor is named in the Will, is such trustee g::ic ed
to probate (Joxes, 2 8. & T. 155).
An exccutor appointed by implication or construction is generaly
talled an executor according to Se tenor. Wms. Exors. 211.

_An executor may be appointed on condition, ¢. . that he give secu-
rity to pay the legacies, &c., or that he prove theﬂr\’ill within & certain
time after the testator's death S\Vma. Exors. 220). The testator
may also limit the time when the person appointed shall begin or
when be shall cease, to be executor (\Wms. Exors. 217), and in such
cases if the testator does not appoint s person to act before the period
limited for the commencement of the office, or after the period hmited
for its expiration, the Court may commit administration to another
person until there be an exccutor or after the executorship is ended
1 Exors. 218).

183. Probate cannot be granted to anvy person
Personstowhompro-  Who 18 & minor or is of unsound
bate cannot be granted. 13ind, nor to a marricd wowan

without the previous consent of her husband.

This of course does not preclude the appointment of an infunt as
executor, but if an infant be appointed sole executor, he cannot excercise
his office during minority, and Section 215 provides that letters of ad-
ministration, with the Will annexed, may be granted to the guardian, or o
such other person as the Court shall think fit, until the infant shall have

completed the age of 13. _
By the English as well as by the Ciril law idiots and lunatics are in-

capable of being executors (Wams. Exors. 207); and if an executor
become non compos the Court may commit administration to another.
A married woman by English law cannot take upon hersell’ the oflice
of executrix without her husband's consent (Wma Exors. 202), The
Indian Act, it will be observed, requires his previous consent,
A corporation aggregate may be named executor, and they appoint
syndics to receive adwinistration with the Will annexed. Aliens, ulso,

may be executors (Wms. Exors, -

Grant of probate to 184. When several exceutors
several executors wi- Are appointed, probate may bhe
multancously orat dif-  granted to them all simultancous-
ferent tunes. . .

ly or at different times.

lllustration.

A is au executor of B’s Will by express appointment,
and C an executor of it by implication. Probate may be
granted to A and C at the same time, or to A first and then
to C, orto C first and then to A.

Several persons may be appointed executors in several degrees:
e. g the testator may make his wife executrix, but if she will not
or cannot be executrix then he may substitute his son, if his son
will not or canoot be executor then he mnay substitute his brother
(Wms. Exors. 214 Lane, 33 L. J. Prob. 185). And several executors
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may be appointed with power to the survivor or survivors to appoint
oth{,rs or rz)zrx’mtl:er (Wms. Exors. 215, and see Moss v. Bardswell, 6 Jur,

PA P S P UOT Je

An executor, 88 we see from Section 219, may be appointed for
a limited purpose. Thus the testator may make A his executor for
his property in Bengal, and B for that in Madras, and C for that
in Bombay. 8o he may make A his executor for his property in
India and B for that in England (Wms. Exors 219: Velho v. Leite,
33 L. J. Prob. 107: Wallich, 33 L. J. Prob, 87). So he may
make A executor for his immeveable property, B for his debts due to
him and B for the rest of his moveable property (Wms. Exors. 219:

Pulman, 9 Jur. N. 8. 1204).

185. If a Codicil be discovered after the grant
Separate probate of Of probate, a separate probate of
Codicil discovered after  thatCodicil may be granted to the
grant of probate. executor, if it in no way repeals
ir. the appointment of executors
Procedure when dif- . .
feren_tcee::?:u:or‘;n alt_'e made by the Will. If different
apointed by the Codi-  gxecutors are appointed by the
- Codicil, the probate of the Will
must be revoked, and a new probate granted of the
Will and the Codicil together.

From Coote, Prob. p. 32. Langdon v, Rooke, 1 No. Ca. 254: Wm.
Beatson, 6 No. Ca.

186.  When probate has been granted to several
Accrual of represent.  €XCcutors, and one of them dies,
ation to surviving exe- the entire representation of the
cutor. testator accrues to the surviving
executor or executors.
Wins. Exors. 224: Smitk, 3 Curt. 31.

187. No right as executor or legatee can be
No right as executor ~ €8tablished in any Court of Jus-

or legutee canbe estab-  tice, unless a Court of competent
lished, unless probate or

letters of adunmnistration jurisdiction within the Provinee
shull have been granted  shall have granted probate of the

by @ competent Court. - Wil ynder which the right is

claimed, or shall have granted letters of administra-
tion under Section 180,

Wus. Exors. 254, 255.

Andif a Will be made in England and proved there, disposing of
goods in India, the executor cannot have action on such probnten,liut
ought to prove the Will here (Wms. Exors. 254).

he usual proof of such grant is the preduction of the probate or
letters of administration, The probate, however, merely operates as the
authenticated evidence, and not as the foundation of the executor's
title, for be derives all bis interest from the Will itself, and the property
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of the deceased vests in him from the moment of the testator's death
(Wms, Exors. 225),

188. Probate of a Will when granted estab-

Probate establishes 1i8he€s the Will from the death
the Will from tes- of the testator, and reuders
tator's death. valid all intermediate acts of
the executor as such.

And though he should die after any of these acts done, without prove.

ing the Will, the acts will stand But an executor (sce Sec. 187)
cannot mainiatn suits before probate unless such as are founded on his
actual possession, as when the subject of the suit has come wrongfully
from his to the defendant’'s hands, or when the defendant has um{uir&i
it by contract with the exccutor (Wms. Exors, 238, 259). The law
is the same with respect to an executor's grantee. In England, though
an executor cannot matriain suits befure probate, he may commence
them aund carry them on to the stage at which the production of the
robate becomes necessary.  And he may give notice of n.otion for an
injunction (Newton v. Metropolitun Ry. Co. 1 Drew. & 8. 583), aud
arrest 2 debtor to the estate (Wma, Exors. 260, 261).  Here, however,
it would be otherwise, for the first step in the ruit is the present-
ation of a verified plaint, which must show the character in which the
plaintiff suey, and all documents on which he relies must be produced in
Court when the plaint is presented (Act VIII of 1859, gec. 39).

On the other hand, if the executor have elected to administer, he may,
before probate, be sued by the deceased’s creditors, whoke rigrhta shall
not be impeded by the delay (Wms. Exors. 262). 8o in England, and
here in the Higz Courts, the residuary legatee may suc an excceutor
before probate for an account, and to have the assets secured (Ulewut v.
Blewitt, 1 Younge, 541).

189. Letters of administration cannot be grant-

Persons to whom let. €d 10 any person who is a minor
ters of administration or 18 of unsound mind, nor to
may not be granted. a marricd woman without the
previous consent of her husband.

See Section 215 as to administration where the sole residuary legatee
18 a minor,

In England, also, 2 married woman cannot take administration with-
out her husband's consent, inngmuch as, amongst other reasons, he is
required to enter into the admiuistration-bond, which sbe is incapable
of doing (Wms. Exors. 391).

The Act does not exclude an alien from heing administrator ; nor
a bankrupt nor an insolvent : otherwise in England as to bankrupuy
(Hills v. Mills, } Salk. 36). Insolvency, too, in the late Bupreme Court
disqualified for administration (Mary Jackson, Morton Dec. 2d. ed. 26).

190. No right to any part of the property
Noright tointestate's Of 3 person who has died intes-
sroperty can be estab- tate can be established in any
Tt ot 2= Court of Justice, unless letters
__ acompetent of administration have first becn
Court. granted by a Court of com-
petent jurisdiction.
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In reading this Bection regard must be had to Section 330 and
the powers which it saves to the Administrator General, Act VIII of
1855, Sections 43, 44, authorizes that Officer, in cases where the de-
ceased's effects do not exceed Rs. 500, to grant to any person claimi
to be entitled to a principal share of the effects, a certificate entitlin
him to receive the sum or security therein mentioned; and any suc
certificate, with a receipt by the certificate-holder, shall be a full dis-
charge for the payment or delivery of such sum or security. And Act
XXVI of 1860, Section 2, provides that if in cases falling within Sec-
tion 43 of Act VIII of 1855 no person claiming to be entitled to a

rincipal share shall within three months obtain such certificate or
rcttcr of administration, the Administrator General may administer
the estate without letters of administration. If the Administrator

General be unwilling to administer, he may grant a certificate to a
creditor.  See these Sections in extenso, infra.

191. Letters of administration entitle the ad-
From what period ministrator to all rights belong-
letters of administration  1NE 10 the intestate as effectu-
entitle administratorte  ally as if the administration
Intestate’s rights. had been granted at the mo-
ment after his death.

192. Letters of administration do not render
Actsof administrator  V211d any intermediate acts of
not validated by letters the administrator, tending to
of administration. the diminution or damage of
the intestate’s estate.

Sec per Parke B., Morgan v. Thomas, 8 Exch. 302.

193. When a person appointed an executor

Grant of administra. 1188 Dot renounced the executor-
tion where executorhas  ship, letters of administration
uot renounced. shall not be granted to an
other person until a citation has been issued,
calling upon the executor to accept or renounce
his executorship ; except that when one or more
of several executors have proved a Will, the Court
may, on the death of the sur-
vivor of those who have proved,

grant letters of administration without citing those
who have not proved.

See Wms. Exors. 241 : Coote, Prob. 182

104. The renunciation may be made orally

Form and efiect of 10 the presence of the Judge,
renunciation of execu- OT by a writing B!gned by the
torship. person renouncing, and when

Exception.
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made shall preclude him from ever thereafter ap-

plying for probate of the Will appointing him
executor.

See Wms. Exors. 247.
A letter to the Judge will be sufficient : Broker v. Carter, Cro. Elix.
92: Boyle, 33 L. J. Prob. 109. Or, apparently, the renunciation by

a person duly authorised by a power of attorney to renounce, see
Rosser, 33 1.. J. Prob. 155.

An executor cannot in part refuse. He must refuse entirely, or not
at all. Nor can be renounce after probate ( Veiga, 32 L. J. Prob. 9).

An agreement to renounce is not recognised (Ffargreaves v. Wood, 33
L. J. Prob. 8).

In England a renouncing executor is incapable of being at any time
after the grant of adminstration cum testamento anrero admitted to the
exceutorship. But he muy at any time before the grant of such
administration retract his renunciation (Wms. Exors. 248).

1905. If the executor renounce, or fail to accept

: the executorship within the timo
Procedure where exe- . .
cutor renounces or fails 11mited for the acceptance or
to acltjcrzt within the refusal thereof, the Will may bo
time limited. proved and letters of adminis-
tration with a copy of the Will annexed, may be
granted to the person who would be entitled to
adwministration in case of intestacy.

If no such person appear and entitle himself to a grant of adminias.
tration, or if a person so entitling himself fail to give the requisite

security, the Court shall grant letters of administration to the Admi-
pistrator General (Act VIII of 1855, Section 17).

196. When the deceased has made a Will, hut

Grant of administra- D@8 DOt appointed an executor,
tion to universal or or when he has appointed an
residuary legatec. executor who is legally incapable
or refuses to act, or has died before the testator,
or before he has proved the Will, or when the
executor dies after having proved the Will but
before he has administered all the estate of the
deceased ; an universal or a residuary legatee may
be admitted to prove the Will, and letters of ad-
ministration with the Will annexed may be granted
to him of the whole estate, or of so much thereof
as may be unadministered.

Wms. Exors. 403, 404.

The residuary lezatee is the testator’s choice : he is the next person
in his election to the executor. e is, moreover, for obvious reasons

interested beyond other legatees in effecting a faithful, complete and
speedy administration of the estate (Coote, Prob. 41). If there are



scveral entitled to the residue administration ma{ be granted to any of
them. In England, if granted to a widow as one of the residuary legatees
it ought, it should seem, to be limited during widowhood (Wms,
Exors. 404 n). Here, however, this seems unnecessary: see Sec. 275,

The rule applies though there be no present prospect of any residue,
or though the residuary legatee is only entitled to the residue in trust.
(Wms. Exors. 404: Coote, 40).

197. When a residuary legatee who has a bene-
, . ficial interest survives the tes-

Right to administra- ‘
tion of renresentative tator, but dies before the estate
of deceased residuary has been fully administered, his
egutec. representative has the same
right to administration with the Will annexed as
such residuary legatee,

Wms. Exors. 408,

But where the residuary legatee is a mere trustee, upon his death
administration is granted not to his rerresentative, but to such person

or persons as has or have the beneficial interest in the residue (Wms.
Exors. 406).

198. When there is no executor and no residu-
Grant of administra- 81y legatee or representative of a
tion with will annexed residuary legatee, or he declines
whien there “residuary OT 18 incapable to act, or cannot
legatee, norrepresenta-  be found, the person or persons
uve of such legatee.  w]o would be entitled to the
administration of the estate of the deceased if
he had died intestate, or any other legatee having
a beneficial interest, or a creditor, may be admitted
to prove the Will, and letters of administration
may be granted to him or them accordingly.
Wms. Exors. 406.
The Administrator General's right is preferable to the creditor's
(Act V1L of 1855, Section 9).
199. Letters of administration with the Will
annexed shall not be granted to -
____ any legatee other than an uni-
to any legatee  Versal or a residuary legatee,
C " a citation has been issued
published 1u the mauner
hereinafter mentioned, calling on the next of kin
to accept or refuse letters of administration,
The general rule is, that wherever a party bas a prior titfe to a grant,

be must be cited before administration is commitied to any other per-
son ( Wms. Exors. 407).
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200. When the deceased has died intestate,

Order in which cone tl.lose .who are connected with
nections by marriage or bim either by marriage or by
:fe':;:gglgm,ty, ure enti- consanguinity, are entitled to

ndministration- — ohtain letters of administration
of his estate and effects in the order and according
to the rules hereinafter stated.

201. If the deccased has left a widow, adminis-

Administration to b tration shall be granted to the
f"‘"t"d to widow un. Widow unless the Court shall
ess Court see cause to see cause to exclude her, either
exclude her.
on the ground of some personal
disqualification, or because she has no interest
1n the estate of the deceased.

Tliustrations.

(@) The widow is a lunatic (a), or has committed adul-
tery (), or has been barred by her marriage settlement of all
interest in her husband’s estate (¢); there 18 cause for
excluding her from the administration.

So if she have lived separate from her husband (Lambell v. ,
3 Hagg. 568). or if she has deserted his  children to lead an
immoral life, (Creed, 6 Jur. N. 8. 690) : or if she have Lbecn divorced
according to foreign law (Kyan v. Ryan, 2 Phillim. 332).

(6) The widow has married again since the decease of

her husband ; this 18 not good cause for her exclusion.
Webb v. Needham, 1 Add. 494.

202. If the Judge think proper, he may asso-

Persons  associated  C1At€ any person or persons with
with widow in admin- the widow in the admiuistration,
istration. who would be entitled solely to
the administration if there were no widow.

Wms. Exors 363 : Coote, Prob. 160,

203. If there be no widow, or if the Court sece
Grant of administra. CaUs€ to exclude the widow, it
tion where no widow, shall committhe administration to
or widow excluded. )6 person or persons who would
be beneficially entitled to the estate according to
the rules for the distribution of

Proviso. an intestate’s estate ; provided
that when the mother of the deceased shall be

Williams, 8 Hagz. E. R. 217, (4) Pettifer v. Jumes, Banb. 16:
8. (: )‘l‘ 5 &119. (c; Walker v, Carless, 2 Ca. t. Lee, *40
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one of the class of persons so entitled, she shall
be solely entitled to administration.

The right to the administration of the effects follows the right to
the property in them (Gill, 1 Hagg. 342 : Dadoo Mania, 1 Ind. Juy.

59, 60).

Decensod’s  Kindred 2014;1 Those who stand in
of equal degree, equally €qual degree of kindred to the
entitled to administra-  deceased, are equally entitled to
sion. administration.

205. The husband, surviving his wife, has the

Right of widower to  58Me€ Tight of administration of
administration of wife's  lier estate as the widow hus in
estate. respect of the estate of her

husband.

Of course when the marriage took place under one of the civil dis-
abilities, such as pr'mr marriage, want of age, idiocy and the like,
the marriage is void ab initio, and conse(\uentl the husband cannot
be entitled to tuke out administration (Wins, Exors. 358, 359),

206. When there is no person connected with
Grant of administra. the deceased by marriage or
tion to a creditor. consanguinity who 1is entitled
to letters of administration, and willing to act,

they may be granted to a creditor.

But by Act VIII of 1855, Section 9, preference must be given
to the Administrator General.

The ground for granting administration to a creditor is that he may
be enabled to recover his debt. In the late Supreme and present
High Court of Bengal the grant is made to the principal creditor in
degree, not in sum g’cacock, Mort. 6: Kellican, Mort, 12: Var-
citters, Mort. 21). But no such distinction is made in England or
will be made under this Act. It is indifferent what the amount
is, exceyt when two or more creditors contend inter se for a
grant (Coote, I’rob. 82). Then the grant should be made to the
creditor for the largest amount (Lovejoy, Mors. 14. But see Rocke,
ibid. 3). Tbhe creditor should make a declaration of the date on
which the debt became due, that the Court may see that it is not barred
by the Act of limitation (Rawlinson v. Burnell, 3 8. & T. 479).

In England the Court will not grant to a person who has bought up
a debt after the intestate's death (Coote, Prob. 83: Day v. Thompson,
32 L. J. Prob. 193). Otherwise as to the assignee in bankruptcy
(Doxnward v. Dickenson, 34 L. J. Prob. 4).

The Court sometimes grants administration to more creditors than
one, but it prefers that one should be fixed upon; and if creditors
contend, and their pretensions are equally balanced, the administration
will be granted to a third person being a creditor whom they may all
agree in nominating for that purpose (Coote, Prob. 83).

The attornies of a creditor to recover a debt are not entitled to
letters of administration of the goods of the deceased (Frampion, 9
Jur. N, 8. 7865). But administration may be granted to the executors
of a creditor (Jones v. Beytagh, 3 Phillim. 635).

See too Axdrews v. Murphy 30 L. J. Prob. 87; and for an instance

of a limited graut to a creditor, Clarkington, 10 \¥. R.
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207. Where the deceased has left property in
Where deceased has British India, letters of aduwi-

left property in British T ) 3 -
Indin Pogoan oritish - ni tration must be granted ac

must be granted accord-  €OTdIng to the foregoing rules,
ing to the foregoing althnugh he may have been a
rules. domiciled inhabitant of a
country in which the law relating to testate and

intestate sucgession differs from the law of
British India.

So in England the court of administration is regulated by the lex
loct rev sue, 1 Jurm. Wills, 2, note

PART XXX.
Of Limited Grants.
(a). Grants limited in Duration.
208. When the Will has been lost or misluid

Probate of copy or since the testator's (J(‘!ﬂlh, or
draft of lost Will. has been destroyed by wrong
or accident and not by any act of the testator,
and a copy or the draft of the Will has bheen
preserved, probate may be granted of such copy
or draft, limited until the original or a properly
authenticated copy of 1t be produced.

Bee Coote, 92, 93: Butts, 2 Spinks, 59.
As to the verification in such cases, sce infra.

209, When the Will has been lost or des-

Probute of contents troyed and no  copy has been
of lost or destroyed made nor the dratt prescrved,
will probate may be granted of its
contents, if they can be established by evidence.

‘ Destroyed,’ . e. after the testator's death, or in his lifetime by
another person without his consent, or by himself without intention.
Coote, Prob. 98.

* * Evidence :’ this includes_parol evidence. The validity of the exe-
cution wmust be shewn as well as the substance or contents of the Will
(Gardner, 1 Swab. & T. 110). *“ The witnesses to establish these
points must be the subscribed witnesses, or the drawer and writer, or

ns who have read the Will and have made themsclves cognizant
more or less of its tenor. Proof or vehement presumption must be
adduced that the Will was in existence after the testator's death ; or, if
that cannot be shewn, that it is impossible that the testator could have
himself destroyed it, or caused it to be destroyed” (Conte, Proh. 93).

1f a Codicil has been similarly lost or destroyed its contents ma

be proved in the same manner; and where the contents of a lost will,
in existence after the testator's death, are unknown, the Court will
grant administration Jimited until the original Will be found and brought
m (Campbell, 2 Hagg. 555).

T
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210. When the Will is in the possession of a
Probate of copy PEFSOD residing out of the Pro-
where original oxists’” vince in which application for
probate is made, who has refus-
ed or neglected to deliver it up, but a copy has
been transmitted to the executor, and it is necessary
for the interests of the estate that probate should
be granted without waiting for the arrival of the
original, probate may be granted of the copy so
transwitted, limited until the Will or an authenti-
cated copy of it be produced.

Coote, Prob. 95 : Ripley, 1 Sw. & T. 68.

Iu England in such a case the executor should make an affidavit
shewing the manner in which the Will or Codicil was transmitted, that
# better or more authentic copy does not exist in Great Britain; and
thut it is essentinl or necessary for the interests of the estate that
probate be forthwith granted withont waiting the arrival of the
original or a better or more authentic copy ; and if the copy has been
transmitted to a person other than the executor, he is required to
Join the executor in the aflidavit (Coote, Prob. 95.)

211. Where no Will of the deceased 1is forth-
L ., coming, but there is reason to
A-lmmistration until beli L . ‘1
the Will be produced. e.leve that there 1s a Wl“ Imn
| existence, letters of administra-
tion may bo granted, limited until the Will, or an
authenticated copy of it, be produced.

See Coote, Prob. 96 Metcalfe, 1 Add. 343 : Wms. Exors. 448, 449.

(b.) (rants for the Use and Benefit of others
having Lhght.

212. When any executor is absent from the Pro-

Administration. with | YHC8 in which application is
he Wil s,,,,,.c_‘;d‘ o Mmade, and there is no executor
Attorney of au absent  within the Province willing to
executor. act, letters of administration,
with the Will aonexed, may be granted to the
Attorney of the absent executor, for the use and.
bonefit of his principal, limited until he shall ob-
tain probate or letters of adwinistration granted to
himself.

In Roberts, 1 S. & T. 64, 2 t was made to the nephew of the
party entitled who, although within the jurisdiction, was of advanced
age and uowilling tu take upon himself the burden of administration.
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But administration is never granted to A for the use of B when B is
;xtllng;’ ;.he jurisdiction and able to take the grant (Burch, 2 S. &

It is not necessary that the attorney reside in the Province, pro-
vided his suretics reside therein (Leeson, 1 Sw. & T. 463). Butit
has been held that if the g:x:llpd and attorney reside abroad in the
game place, a grant will used to the attorney (Coote Prob. 97 n.)
Yt matters not that the executor has been resdent within the juris-’
diction since the testator's death and in & situation to apply for
probate (Judson, 2 Tayl. & B. 137).

The practice in Eng{and is that if the attorne{ be appointed by
one only of two or more executors, no grant will be made to the
attorney until the other executor or execu tors has or have renounced
or been cited, #s no power of granting probate to the executor or
executors can be reserved (Coote, Prob. 97).

If the power of attorney contain a power of substitution, and the
attorney exercise it, the substitute may take the grant (Coote,

Prob. 98).
The power of attorney is filed in court and the grant is determined

by the executor returning to this country and taking probate (Coote,
Prob. 98).

Administration, with 2]3 When any person )
the Will annexed,to the  whom, if present, letters of admi-
Attorney of an sbsent  pictration with the Willannexed
person, who, if present, : .
would be entitled to might be granted, 18 absent from
adwminister. the Province, letters of adminis-
tration with the Will annexed mav be oranted to
his Attorney, limited as ahove-mentioned.

9214. When a person entitled to administration

L in case of intestacy is absent

Administration  to { he P . 1 ‘
Attorney of absent rom the Province, and no person
person entitled to ad-  equally entitled 1= wilhug to act,
minister incase of  Jotporg of adwinistration may bo
testacy.

granted to the Attorney of the
abseut person, limited as before mentioned.

The attorney of one of several resilunry legatecs may take ont
administration with the Will annexed, without notice to the other
residuary legatees, and the attorney of one of several next of kin mav
take administration in like mannar without notice to the other next
of kin (Coote, Prob. 95).

915. When a minor is sole executor or sole
residuary legatee, letters of ad-
ministration, with the Will an-
nexed, may he granted to the
legal guardian of such minor or to such other

erson as the Court shall think fit until the minor
shall have completed the age of eighteen years, at
which period and not before, probate of the Will

shall be granted to him. :

Administration dur-
ing minority.
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See above, Section 183: Wms. Exors. 201 : Coote, Prob. 99. Where
there are two guardians, one appointed by the father’s Will, the other
the gnardian of the minor's estate, preference would, as in England,
probably be given to the former. . .

Where there are several testamentary guardians, the Court will not

rant to one without the consent of the others (Coote, Prob. 100).
hen the guardian is appointed by a competent foreign Court, he must
prove his appointment by a copy of the decree b which he was no-
minated, authenticated by the seal of the Court (Jones, 28 L. J. Prob.
80).
I)% power seems given to the Court to assign a guardian.

216. When there aretwo or more minor exe-
Admiistration until Cutors and no executor who has
one of several minorexe- attained majorlty, or two or
cutors or residuary lega-  mopg regiduary legatees and no
tees attaine mONY-  pegiduary legatee who has at-
tained majority, the grant shall-be limited until one

of them shall have completed the age of eighteen
years.

See Coote, 'rob. 103.

917. If a sole executor or a sole universal or

1 r a person

Administration for use resxduary leg’atee’ or p 0
and benofit of lumatic Who would be solely entitled to
Jus habens. the estate of the intestate accord-

ing to the rule for the distribu-
tion of intestates’ estates be a lunatic, letters of
administration, with or without the Will annexed,
as the case may be, shall be granted to the person
to whom the care of his estate has been committed
by competent authority, or if there be no such
person, to such other person as the Court may
think fit to appoint, for the use and benefit of the
lunatic until he shall become of sound mind.

Coote, Prob. 105, 106 : Wms. Exors. 451, 452.

* A lunatic.' The word ‘lunatic’ is not defined in this Act: in those
next hereinafter mentioned it is defined to mean any person found by
due course of law to be of unsound mind and incapable of managing his
affairs. But the Indian legislature did not intend to vary from the
home-practice of granting administration for the use and benefit of the
lunatic, though the person alleged to be so has not been found a
hunatic by inquisition. When such a case occurs the Court requires
affidavits, stating the fact of lunacy and that no inquisition has been
had, and of course no Committee appointed. The gourt then grants
administration to the next of kin of the lunatic for the use and benefit
of the lunatic pending the lunacy ; and it requires sureties in double
the amount of the property, and such sureties must justify sza.
Exors, 452). The same practice prevails if the jus Aabens be imbecile,
or mentally unsound. there be two Commﬁu, both must take,
Or on¢ muat renounce.



* Committed by competent authority’: see as to lunaticsin the
Bec.9 of Act XXXV of 1858 (An Act to make belter provision for
the care of the estales of lunatics not subject to the jurisdiction of the
Supreme Courts of Judicature) and as to other lunatics, Act XXXIV

of 1858, Secs. 12, 24.
When the intestate’s widow is a lunatic, administration may be
Ennted either to the Committee of her estate, if there be one, or to
er next of kin for her use or benefit; or the Court, under Section
201, may pass her over and grant to the intestate's next of kin abso-
lutely (Williams, 3 Hagg. E. R. 217: Coote, Prob. 107).
218. Pending any suit touching the validity of
. the Will of a deceased person,
Administration penr-. . . .
dente lite. or for obtaining or revoking any
probate or any grant of letters
of administration, the Court may appoint an ad-
ministrator of the estate of such deceased person,
who shall have all the nghts and powers of a
general administrator, other than the right of dis-
tributing such estate, and every such adwinistrator
shall be subject to the immediate control of the
Court and shall act under its direction.

This is (with a few verbal alterations) Section 70 of the Court of
Probate Act, 1857 (20and 21 Vict,, ¢. 77). 1n England the Court
never grants administiation pendente hte if the application be oppos-
ed, except upon proof that such a grant is necessary for the protec-
tion of the estate (Coote, Prob. J03).  The Court will make the grant
to one of the partics with the consent of the other, or to a nomince of
both when they agree in their nomination, or jointly to a nominee of
each. If the parties cannot agree, the Court prefers one of their no-
minees, or may appoint a nominee of its own (Caote, Prob. 109).

The grant is made for the benefit of such persons as shall thereafter
appear by law to be entitledl to the deceased's estate and effects, and
is limited to the dependence of the suit. It determines on the
termination of the suit; but not upon the suit being carried up by
appesl to a superior Court (Coote, Prob. 109).

(c.) Granls for Special Purposes.

219. If an executor be appointed for any limited

Probate limited to purpose specified in the Will,the
nrpose specified in the  probate shall be limited to that

" purpose, and if he should
appeint an Attorney to take administration on his
behalf, the letters of administration with the Will
annexed shall accordingly be limited.

8ee Coote, Prob. 110,

220. If an executor appointed generally give an
.., . . authority to an Attorney to

o dmensiration Wi prove a Will on his behalf, and
limited to & particular the authority is limited to a
purpose. particular purpose, the letters of
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ndministration with the Will annexed shall be
limited accordingly.

Coote, Prob. 115.

221. Where a person dies, leaving property of

Adeministration limi.- which he was the sole or surviv-
ed to property in 1Dg trustee, or in which he had
which a person hasa no beneficial interest on his own
beneficial interest. account, and leaves no general
representative, or one who is unable or unwilling to
act as such, letters of administration, limited to
such property, may be granted to the person benefi-
cially interested in the property, or to some other
person on his behalf.

Coote, Prob. 116. ‘
If the property be Government securities, the limitation will include
intercst due and to grow due thereon. If it be leasehold, the grant

will be limited to assigning the deceased’s interest in the term of years
remaining unexpired.

If the ﬁcncﬁ('ml owners are authorised to appoint new trustees in the
stead of the dcceased trustee, the Court wilr grant administration to
the nominees of such persons, limited to transferring the property to
the new trustees, and for the purpose of carrying the trusts into execu-
tion. If no such provision exists, the Court grantsto the sole benefi.
ciary, or if there be more than one, to one of them with the consent
of the others, or to a nominee or third person elected or appointed by
all of them (Pegg v. Chamberlain, 1 Sw. & T. 528 : Coote, Prob.
116, 117).

If only some of the parties elect, the grant will be made to their
nominee to the extent of their shares, and the dissentient parties may
afterwards apply for a geant limited to the remaining shares. If the
party applying be only entitled to a life interest 1n the fund, the
grant will be limited to the receipt of the dividends or other produce
of the fund during the aunuitant's life (Cvote, Prob. 117).

222. When it 1s necessary that the represent-
... . ative of a person deceased be
Administration limit- . .
Yo 8 Buit. made a party to a pending suit,
and the executor or person en-
titled to administration is unable or unwilling to
act, letters of administration may be granted to the
nominee of a party in such suit, limited for the
purpose of representing the deceased in the said
suit, or in any other cause or suit which may be
commencéd in the same or in any other Court be-
tween the parties, or any other parties touching the
matters at 18sue in the said cause or suit, and until a

final decree shall be made therein and carried into
complete execution.
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Coote, Prob. 118: Twrner, 33 L. J. Prob. 180: Wms. Exors.
456—459.

Under this form of administration the grantee bas only authority
to carry on the suit, and has no right to receive the fruits of it
(Dodgson, 1 Swab. & T. 260). But if it be required, the Court
will allow a further limitation, viz., to receive any sum which shall

be pronounced by the final order or decree to be due and puyable with
interest (Coote, Prob. 119).

223. If at the expiration of twelve months from
Adminiateation limit. the date of any probate or lettors
ed to the purpose of Of administration, the executor or
becoming a purty to &  adwinistrator to whom the same
:‘:;:f ﬁmk;‘::‘rﬁ‘gr“ has been granted is absent from
the Province within which the
Court that has granted the probate or letters of
administration 18 situate, it shall be lawful for such
Court to grant, to any person whom it may think
fit, letters of administration limited to the purpose
of becoming and being made a party to a suit to be
brought against the executor or administrator,
and carrying the decre€ which may be wade thercin
into effect.

This is founded on the first and third Sections of Stat. 38 Geo. 3, c. 87
(An Act for the Administration of Assets in cases where the Execu-
tor to whom Probate hasibeen granted is out of the Realin). The object
is to provide a method of proceeding in the Courts of the Provinee
where the representative is out of the jurisdiction, and to carry its
decrees into effect, so that a suit so instituted does not end on his
return, but is to go on, he being made a party ; and then the tempo-
rary administrator may account, have lis costs and  be discharged
(Rainsford v. Taynton, 7 Ves. 460). Payments mude to such temporary
administrator are good even after the return, if the party raving had
no notice thereof (Clare v. Hodyes, cited 2 P. W, 580). The authori-
tv of an administrutor appointed under this section becomes voidable,
kit not void, on the dent‘n of the absent representative (Toynton v. Han-
noy, 3 Bos. & P. 26). See further 1 Chitty’s Stat. 1140.

224. In any case in which it may aplpear neces-
... .. ... sary for preserving the propert
cd“lo""’;ﬁ,‘ﬁ,’::ﬁ,"n"’i’:,‘; of {1 decli'ased person, tl?e (r,‘)our{
preservation of de- within whose district any of the
ceased’s property. property is situate, may grant
to any person whom such Court may think fit,
letters of administration limited to the collection
and preservation of the property of the deceased,
and giving discharges for debts due to his cstate,
subject to the directions of the Court,
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See Act XIX of 1841 (an Act I/'or the prolection of moveable and
immoveable property against wrongful possession in cased of successions).
The Court is not bound to wait for the a%)hcat.lon of persons
ﬁ‘ntitled to the estate (Coote, Prob. 121, 122 : Clarkinglon, 2 Bw. &

. 382).

The)grant may be limited to any part of the deceased’s property
within the jurisdiction, e.g., to sell a ship, to collect and get in out~
standing debts: to sell a cargo, to endorse and receive the amount
of certain bills of exchange, &c.

225. When a person has died intestate, or
Appointment as ad- J€aving & Will of which there
ministrator, of person is no executor willing and com-
other than the one who  yetant to act, or where the
under ordinary circum- .
stances would be enti- executor shall, at the time of
tled to administration.  the death of such person, be
resident out of the Province, and it shall appear to
the Court to be necessary or convenient to ap-
point some person to administer the estate or any
part thereof, other than the person who wunder
ordinary circumstances would be entitled to a grant
of administration, it shall be lawful for the Judge,
in his discretion, having regard to consanguinity,
amount of interest, the safety of the estate, and
probability that it will be properly administered,
to appoint such person as he shall think fit to be
administrator, and 1n every such case letters of

administration may be limited or not as the Judge
shall think fit.

This is founded on Section 73 of the Court of Probate Act, 1857.
The applicant will probably have to prove that the appointment is
‘necessary or convenient’ by reason of the insolvency of the estate or
other special circumstances, though the words italicised, which occur in
the Statute, are owmitted in the Act.

(d.) Grants with Erception.

226. Whenever the nature of the case requires

Probate or adminis- DAt 80 exception be made, pro-
tration with the Will bate of a WIll, or letters of ad-
:2;;’(‘)2“' subject o ex-  ministration with the Will an-

nexed, shall be granted subject

to such exception.

Coote, Prob. 125, 126.

For example, if a testator appoint an executor for a special purpose
or a specific fund only, and appoint an executor for all other purposes,
the latter may take probate except that purpose or fand. Or, if there
be no such other executor, the residuary legatee may take administra-
tion with the Will annexed of the deceased’s effects, with the same
exception (Coote, Prob. 126).
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227. Whenever the nature of the case requires

Administration with that an exception be made, let-
exception. ters of administration shall be
granted subject to such exception,

Where a testator has made his Will for a particular or limited
pnrzooe only, and has died intestate as to all other property, his next
of kin, without waiting for the executor to take the limited probate,
may take administration of all the deceased's effects, save what the
testator has himself excepted (Coote, Prob. 126).

(e.) Grants of the Rest.

228. Whenever a grant, with exception, of
Probate or adminis- probate or letters of adminis-
tration of the rest. tration, with or without the
Will annexed, has been made, the person entitled
to probate or administration of the remainder of

the deceased’s estate may take a grant of
probate or letters of administration, as the case
may be, of the rest of the deceased’s estate.

This is technically called a grant ceferorum. 1t is made when the
testator has appointed an executor for a special purpose or a specifie
fund together with another executor for all other purposes and effects,
and tbe first mentioned executor has taken lus limited probate,
the other may take probate of the rest of the testator's effects. 8o
where the deccased has made a Will and appointed an executor for a
special purpose, or for a specific fund or property ouly, and has died
intestate in all other respects, his next of kin, after the execator has
taken a limited probate of the Will, are entitled to administration of
the rest (Coote, Prob. 127, 128).

The Act does not expressly mention a grant caterorum with the
Will annexed. But there seems no doubt that here, as in England, if
a limited grant has been previously made (viz. on the renunciation
of the executor) the residuary legatee may at any time coae in and
take administration, with the Will annexed, of the rest of the testator's
effects (Coote, Prob. 127).

(f) Grants of Effects unadministered.

229. If the executor to whom probate has been

Grant of effects un- granted have died leaving a
administered. part of the testator’s estate unad-
ministered, a new representative may be appointed
for the purpose of administering such part of the
estate.

The ies of grant technically called a ‘' grant de bonus mon” is in
Enghme only when the executorship hug;:;t been legally trans-
mitted. Under this Act, however, the probate necessarily expircs
with the death of the grantee : and the absurd and dangerous doctrine
that an executar on taking probate of his own testator's Will becomes
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exccutor ipso faclo not only of that Will, but aiso of the Will of any
testator of whom that other was sole or surviving executor and so on
ad infinitum upwards, bas been wisely discarded by the Indian
Legislature.

230. In granting letters of administration of an

Rules as to grants of estate not fully administered, the
effects unadministered.  Court shall be guided by the
same rules as apply to original grauts, and shall
grant letters of administration to those persons only
to whom original grants might have been made.

Coote, Prob. 129.

But this rule does not bind the Court to perpetuate an error.
Where a correction has become necessary it will make the necessary
variation. Thus in England, where the Probate Court erroneously con-
sidering that a testator had not disposed of his reciduary estate,
accordingly granted administration with the Will annexed to one of
next of kin of a testator, it afterwards granted administration de bonis
non to the person whom the Court of Chancery had in the meantime
decided to be a residuary legatee ( Warren v. Kelson, 1 Sw. & T 290).

(ff) Supplemental Grants,

231. When a limited grant has expired by
Administration when  €ffluxion of time, or the hap-

a limited rant has : f 1 :
i . ening of the event or contin-
expired, ang there is P &

otill some part of the Ee€ncy on which it was limited,
estate unadwinistered.  and there is still some part of
the deceased’s estate unadministered, letters of ad-
mivistration shall be granted to those persons to
whom original grants might have been made.

A supplemental grant, or as it is commonly called, a cessate grant,
i# distinguished from agrant de bomis non as being a regrant of the
whole of the deceased’'s personal estate a8 it was embraced in the
original grant (Coote, Prob. 136).

The lulluwing INustrations of the rule laid down in this Section
are taken from Coote, Prob. 137, 138, '

(¢) An executor appuinted for a year takes probate, the grant
ceanes on the expiration of the year, and the substituted executor, if
there be one, takes probate.

) Administration with the Will annexed is granted for the use
and benefit of a lunatic executor. The executor Iirecomea sane. The
grant cesses, and he may take probate of the Will,

(¢) Administration with the Will annexed is granted to a guardian
for the use of an executor during his minority. The executor com-
plo;ca the age of 18. The administration ceases and probate is granted
to him.

Administration ¢. L a is ted to a guardian asin the last
Illustration. The guardian dies during the executor's minority. The
administration ceases, and further letters will be granted to a new

ian.

(¢) Administration c. ¢. a. is granted to the attorney of the execu-

tor. The attorney dies or the executor applies for and obtains probate.
The adwministration
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(9) Alteration in Grants.

232. Errors in names and descriptions, or in
What errors may be  Setting forth the time and place
rectified by the Court.  of the deceased’s death, or the
purpose 1n a limited grant, may be rectified by the
Court, and the grant of probate or letters of admi-
nistration may be altered and amended accordingly.
Conte, Prob. 140: Court of Probate Act, 1858, Section 17.

. Where the original grant is lost or inaccessible a notation or alteration
18 made on an exemplification of it (Coote, Prob. 143).

233. If, after the grant of lettera of administra-
Procedure where Cod- 1100 With the Will umnexed, a
discovered after Codicil be discovered, 1t may be
v‘;f. administration g qdded t. the, grant on due proof

ill annexed. . . .
and identification, and the grant

altered and amended accordingly.

When a codicil is found after probate of & Will is granted the
English practice is to grant a separate probate of the codicil and not
to alter or amend the first r(Smte. Jut where the appointiment of
the executors under the Will is annulled or varied by the codicil, the
probate must be brought in and revoked, and prohate will be granted
anew of the Will and codicil. Should an unattested or unexceuted
paper incorporated by the testator in his Will, have been omitted from
wobate, the probate may be amended by engrossing the former into
it (Coute, Prob. 143, 144).

(h) Revocation of Grants

9 .
Revocation or annul- 234. The gfﬂ}ﬂ_t of p}'obate or
ment for just cause, letters of administration ay

of grant .«of probate e revoked or annulled for just
or instration. Ccause

“ The Court, as huving the fullest authority on the subject-matter, is
not neceasarily or absolutely functa officio, even after & grant has been

4

made, for the Court possesses and exercises, when it becomes neces-
sary, the power of revoking or annulling for just cause any grants
which it has made. Aud inso doing it only resumes into its own
bands the powers which it parted with on false or inaccurate sugges-
tions” (Coote, Prob. 150).

Ezplanation.— Just cause is—1st, that the pro-
. ceedings to obtain the grant

* Just cause. were dcfective in substance ;
2nd, that the grant was obtained fraudulently by
making a false suggestion, or by concealing from
the Court something material to the case; 3rd, that



the grant was obtained by means of an untrue al-
legation of a fact essentia] in point of law to justify
the grant, though such allegation was made in
ignorance or inadvertently ; 4th, that the grant has

become useless and inoperative through circum-
stances.

Illustrations.

(¢.) The Court by which the grant was made had no
jurisdiction.

() The grant was made without citing parties who
ought to have been cited.

(¢) The Will of which probate was obtained was forged
or revoked.

(d.) A obtained letters of administration to the estate of
B, as his widow, but it has siuce transpired that she was
never married to him.

(e.) A has taken administration to the estate of B as if
he had died intestate, but a Will has since been discovered.

(/) Since probate was granted, u later Will has been
discovered.

(g.) Sinco probate was granted, a Codicil has been dis-
covered, which revokes or adds to the appointment of exe-
cutors under the Will,

(h.) Thoe person to whom probate was or letters of ad-
ministration were granted has subsequently become of
unsound mind.

Other Illustrations are—

(1) An executor being a minor obtains probate of the Will by
which he is appointed, on the tacit suggestion or understanding that he
is of full age.

(hj) An executor obtains probate of the Will of a hving person
( Chas. Jas. Napier, 1 Phillim. 83). .

(X) Bastards claiming to be an intestate's next of kin bave obtain-
ed administration to his eatate,

(N One of two executors proves a Will and becomes a lunatic, the
other then takes probate. T{:is will be revoked and a grant made to
the sane executor, reserving power to make a grant to the lunatic
executor whenever he shall become of sound mind.

(m) A tenant for life of a fund, after taking administration thereto,
u:xgus his interest therein to the remainder man. A grant will be
made to the latter (Ferrier, 1 Hagg. 243).
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PART XXXIL

Of the Practice in granting and revoking Probales
and Letlers of Administration.

235. The District Judge shall have jurisdiction
Jurisdiction of Dis- in granting and revoking pro-

trict Judge in granting  bhates and letters of adminis-
snd revoking probates

and letters of adminis- tration in all cases within his
tration. District.

236. The District Judge shall have the like

District  Judges POWers and authority in relation

powersus to the grant-  to the granting of probate and

;’:fnm"t’r:’:“(’)z“'e and ad-  |etters of administration, and all

matters connected therewith, as

are by law vested in him in relation to any Civil
suit or proceeding depending in his Court.

Light may possibly be thrown on this sumewhat obscure Section
by comparing Section 25 of the Court of Probate Act, 1857, by which
it seems to have been suggested : * The Court of Probate shall have
the like powers, jurisdiction and authosity for enforcing the attendance
of perrons required by it as aforesaid, am{ for punishing persons failing,
neglecting or refusing to produce dueds, evidences or writings, or re-
fusmg to appear, or to be sworn or make aflirmation or declaration, or
to give evidence, or guilty of contempt, and generally for enforcing all
orders, decrees and judgments made or given by the Court under this
Act, and otherwise in relation to the matters to be enquired into and
done by or under the orders of the Court under this Act as are by law
vested in the High Court of Chancery for such purposes in relation to
any suit or matter depending in such Court.”

237. The District Judge may order any person
District Judge may 10 Produce and bring into Court
order any person to any paper or writing being or
produce testamentary  purporting to be testamentary,
papers.
which may be shown to be in
the possession or under the control of such person ;
and if 1t be not shown that any such paper or writing
i8 in the possession or under the control of such per-
son, but there is reason to believe that he has the
knowledge of any such paper or writing, the Court
may direct such person to attend for the purpose of
being examined respecting the same, and such
person shall be bound to answer such ?uestlons as
may be put to him by the Court, and, if so ordered,
to produce and bring in such paper or writing, and
shall be subject to the like punishment under the
Indian Penal Code, in case of default in not attending
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or in not auswering such questions or not bring-
ing in such paper or writing, as he would have been
subject to in case he had been a party to a smit, and
had made such default, and the costs of the pro-
ceeding shall be in the discretion of the Judge.

This is nearly the 27th Bection of the Court of Probate Act, 1857,
the words ¢ punishment under the Indian Penal Code’ being substituted
for * the like process of contempt.’

In the Commissioners’ draft Act here followed a Section, taken from
20 & 21 Vic. ¢. 77, s. 28, providing a punishment for the forgery of
the Court seal, or the Judge's signature. The offence being supposed
to be sufficiently met by the Indian Penal Code, the tion in
question was struck out in Committee.

238. The proceedings of the Court of the Dis-
Proceedings of Dis. trict Judge in relation to the
trict. Judge's Courtin granting of probate and letters of
relation to probate and  gqministration shall, except as
administration. . . .
hereinafter otherwise provided,
be regulated so far as the circumstances of the case
will admit by the Code of Civil Procedure.

* The Court of the District Judge.' * District Judge' is defined
by Sec. 3 to mean “the Judge of a principal Civil Court of original
jurisdiction.” This Section 238, then, with Sec. 261, would apparent!
apply to the High Court on its ori%inal side—a matter of mucg
importance, first, because it is obviously desirable to have uniformity
in the pructice as to granting probate and letters of administration ;
next, because the present testamentary and intestate procedure of
the Iligh Court is the same as that of the late Supreme Court,
and is as barbarous, expensive and tedious as that which prevailed
in matters and causes testamentary in England before the passing
of the Court of Probate Act, 1857. But had the Indian Legslature

wer to effect this change? The writer submits that it had. Clause
37 of the Charter for the [ligh Court of Judicature of Bengal (it is the
same for the other two Iligh Courts) ordains that the Ifigh Court’s

ceedings in the excrcise of its Intestate and Testamentary juris-
diction * shall be regulated by the rules relating to the granting of
probates and letters of administration contained in the " Letters Patent
of Gieo. 111, * and by such further or other rules as are now in force:"
the clause then orduins that in Matrimonial matters the proceedings
shall be regulated by the rules of the Divorce Court; and that,
save as hereinbefore in this clause otherwise provided, the proceedings
in Civil suits shall be regulated by the &de of Civil Procedure,
“ [romded always that the regulation of such proceedings respectivel
shall be subject to such laws and regulations as skall banfmqﬂer m
by the Glovermor General in Coxncil in relation to suck proceedings
respectively.” It may be said that in this proviso the expression *such
proceedings' means proceedings in Civil suits other than testamentary
and matrimonial suits. But what then would be the meaning of the
word * respectively’ which oocurs twice in the proviso? It must work
somewhat, and be not idle and ﬁ'i:;lous, contrary to the( mx%l‘l; m
aliguid operari debent : verda cum ¢ffectu sunt accipienda .
TAellusson v. Rendlesham,T H. L. Ca. 461). To thewnP::r it seems
c}url{torafertomhof the three species of proceedings men-

in the Beotion. If 80, the Indian Legislature & power
to regulate the practice of the High Court in gnang probates and
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letters of administration. Then, bas the Legislature exercised this
power? Bection 264 seems the only m of the Act opposed to an
answer in the affirmative, for in that ion ‘District . udge’ could
hardly apply to & High Court Judge sitting on the original side. But
here would apply the saving clause in Sec. 3, ‘unless there be some-
thing repugnant in the subject or context.” And, on the whdle, it is
submitted that the Act changes the testamentary and intestate pro-
cedure of the High Courts.

239. Unuil probate be granted of the Will of a
When and how Dis. 0€ceased person, or an adminis-
trict Jmtﬁe is to inter.  trator of his estate be constituted,
fere for the protection  the District Judge within whose
of property. c e e ge
jurisdiction any part of the pro-
perty of the deceased person i8 situate, is authorized
and required to interfere for the protection of such
g;operty, at the instance of any person claiming to
interested therein, and in all other cases where
the Judge considers that the property incurs any
risk of loss or damage ; and for that purpose, if he
shall see fit, to appoint an officer to take and keep
possession of the property.

This appenrs suggested by the fourth Section of Act XIX of 1841,
(An Act for the protection of moveable and immovesble property
ngainst wrongful possession in cases of successions). As to the Judge's
authority in respect to an intestate’s moveable property when there are
no claimants, see Ben. Reg. V of 1799, Section 7, and XV of 1506,
Section 6, Mad. Reg. 111 of 1802, Section 16, cl. 7, and Bomb. Reg.
VIII of 1827, Section 10. p

This Section must be made to harmonize with Section 230 infra.

240. Probate of the Will or letters of adminis-
. tration to the estate ot a deceas-

Probate or adminis- l d b
tration may be granted €d person may be granted by
by District Judge, the District Judge under the

phen, tenator % 1 seal of his Court, if it shall ap-

bad a fixed dwelling or ear by a petition verified as
any property within gereinafter mentioned, of the
the jurisdiction. .
person applying for the same,
that the testator or intestate, as the case may be,
at the time of his decease, had a fixed place of abode,
or any property, moveable or immoveable, within
the jurisdiction of the Judge.
241. When the application is made to the
When spplication is Judge of a District in which the
made tothe Judge ofs  jeceased had no fixed abode at
District i ¥ oo 6rea  the time of his death, it shall be
sbode. in the discretion of the Judge to



(160 )

refuse the application, if in his judgment it could be
disposed of more justly or conveniently in another
District, or where the application is for letters of
administration, to grant them absolutely or limited
to the property within his own jurisdiction.
242. Probate or letters of administration shall
Conclusiveness of Dave effect over all the property
probate or letters of and esfate, moveable or immove-
administration. able, of the deceased, throughout
the Province in which the same is granted, and shall
be conclusive as to the representative title against
all debtors of the deceased, and all persons holding
property which belongs to him, and shall afford
full indemnity to all debtors paying their debts, and
all persons delivering up such property to the person
to whom such probate or letters of administration
shall have been granted.
243. The application for probate or letters of
Conclusivencss  of administ}'ation, if made and
application  for pro. Verified in the manner herein-
bate or administration, after mentioned, shall be conclu-
made and  give for the purpose of autho-
rizing the grant of probate or
administration, and no such grant shall be im-
Eeached, by reasonthat the testator or intestate
ad no fixed place of ahode, or no property within
the District at the time of his death, unless
by a proceeding to revoke the grant if obtained
by a fraud upon the Court.
244.  Application for probate shall be made by
a petition distinctly written in
Petition for probate.  English or in the language in
ordinary use in proceedings be-
fore the Court in which the application is made,
with the Will annexed, and stating the time of the
testator's death, that the writing annexed is his
last Will and testament, that it was duly executed,
and that the petitioner is the executor therein
named; and in addition to these particulars, when
the application is to the District Judge, the
petition shall further state that the deceased at the
time of his death had his fixed place of abode, or
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had some property, moveable or immoveable,
situate within the jurisdiction of the Judge.

As to the stamp on the petition, see the Schedule, where, it is
submitted, the expression ‘value of thre estate’ must be taken to
mean—not value of the whele vstate of the deceased but—value of
the property within the jurisdiction of the District Judye likely to
come to the petitioner's hands. So in England where two probates
are taken out, the one in the provinee of Canterbury in respeet of
assets there, and the other in the provinee of York in respect ol
assets there, the duty on cach probate 1« only in respect of the
amount in each province (Wms. Exors. 344). "So too in England
assets situate abroad are never taken into account (13 Jur 624)
Desperate and doubtful debts need not he indluded in the amoant for
which duty is paid.

The amount of the stamp may be of great mmportance, for no
instrument Jpot properly stamped can be given in evidence. Hence
where an execator or admpmstrator brines a =it in which it s
necessary for bim to prove his representative character, it hiv cnse
shews that he sues for a greater value than i covered by the stamp
of his probate and letters of admimstratien, he cannot recover (Hunt
v. Stevens, 3 I'aunt. 113).  Nor will 1t wmake any ditference that he
ts suing for a doubtful claim (W, Exors. 543).

245. Iu cases wherein the Will 15 written 1n
any language other than Lng-

In what cases trans-  Jish or than that i ordinary use

~1n proceedings before the Courd,

there  shall  be o translation

thereof aunexcd to the peution by a transiator
of the Court, it the language be one for which a
translator is appointed; or if the Will be in any
other language, then by any person compeient to
e translate the same, 1 winch

Verification of trans- :
lation made by any case such tran-lation shall be
person othtir than the  verified by that person in the

ourt transiator. following mwanner :(—*1 (\ D)
do declare that I read and perfectlv understand
the lavguage and character of the original, and
that the above is a true and accurate traunslation
thereof.”

As to the fee for the translation, sce the Scehedule.

In England the atiidavit from a subscribing witnes< s required  only
when there is no attestation clause, or there is a clause which does not
state a perfurmance of all the rrcacrilwd CCreInonivy.

¢ When procurable.” 8o in Englund the rule requiring the witnesw’
affidavit nay be dispensed with if the witnesses, atter diligent inguiry,
are not forthcoming (Ws. Exors, 297).

Where it appears from the verification of the withess (the attesta-

tion clause being imperfeet) that the Wil was not properly attested,
the Court cannot decree administration to pass to the property of

W
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deceased as dead intestate, for there mirht be collusion. The Court
simply rejects the petition for probate, leaving the parties to take out
administration as they think fit.

246. Applications for letters of administration

Petition for letters 8hall be made by petition dis-
of administration. tinctly written as  aforesaid,
and stating the time and place of the deceased’s
death, the family or other relatives of the de-
ceased, and their respective residences, the right
in which the petitioner claims, that the deceased
left some property within the jurisdiction of
the District Judge to whom the application is made,
and the amouunt of assets which are likely to come
to the petitioner’s hands.

247. The petition for probate or letters of admi-

Petitt nistration shall in all cases be

etition for probate . e
or letters of adminis. Subscribed by the petitioner
tration to be signed and and his pleader, if any, and shall
verified. be verified by the petitioner in
the following mabner or to the like effect :—

‘“1 (4 D), the petitioner in the above petition,
declure that what is stated therein 1s true to the
best of my information and belief.”

As to the stamp on the petition, see the Schedule, and note on Sec-
tion 244. In the case of a petition for administration the stamp should
cover the value of the assets as it atood, not merely at the time of the
death of the deceased, but also at the date of the grant of letters (Wms.
Exors. §44).

248. Where the application is for probate, the
Verification of peti-  Pet1t1oD ehall also be verified
tion for probate, by by at least one of the wit-
one of the witnesses o negges to the Will (when pro-

the Will. .
‘ ~ curable), in the manner or to
the effect following :—

“I (C D), one of the witnesses to the last
Will and testament of the teatator mentioned in
the above petition, declare that I was present and
saw the said testator affix his signature (or mark)
thereto (as the case may be), (or that the said
testator acknowledged the writing annexed to
the above petition to be his last Will and testa-
ment in my presence).”



( 163 )

249. If any petition or declaration which is

o Dhereby required to be verified

_ averment Shall contain any averment

in petition or declara- which the person making the
tion. . . .

verification knows or believes to

be false, such person shall be subject to punish-

ment according to the provisions of the law for

the time being in force for the punishment of

giving or fabricating false evidence.

See the Indian Penal Code, Section 193,

250. In all cases it shall be lawful for the
District Judge, if he shall think
~__ proper, to examine the petitioner
~ and require fur- 10 person, upon oath or solemn
ther evidence,and issue g ffjrmation, and also to re-
citations to inspect the . .
proceedings. quire further evidence of the due
execution of the Will, or the
right of the petitioner to the letters of administra-
tion, as the case may be, and to issue citations
calling upon all persons claiming to have any
interest in the estate of the deceased to come und
see the proceediugs befure the grant of probate or
Publication of - Jetters of admimstration. The
tion. citation shall be fixed up in
some conspicuous part of the Court-house, and also
in the Office of the Collector of the District, and
otherwise published or made known in such wanner

as the Judge issuing the same may direct.

‘The Act contains no express power to examine persons at a distance
under commission.  But Section 238, in conjunction with Section 175
of Act VIII of 1859, uppears to confer the necessary power.

The citation must bear a stamp of one rupee : see the Schedule.

251. Caveats against the grant of probate or

Caveat aginst gant 8dministration may be lodged
of probate or adwinis- with the District Judge; and
tration. immediately on a caveat being
entered with the District Judge, a copy thercof
shall be given to any other Judge to whom it
may appear to the District Judge expedient to
transmit the same.
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Thus any person having an interest may prevent a grant being
wsed without notice to himself. There secmns no limit to the time
during which a careat remains in force. In England it remains in
force for six months only, but may be renewed from time to time.

952. The caveat shall be to the following

cffect : —* Let nothing be done

Form of cuveat. in the matter of the estate of A

B, late of , deceascd, who died on the‘
day of at without notice to
CDof ”,

S CDT apparentlv. may be either the paorty having interest, or his
proctor, attoruey or vakeel
The eaveat mnst hear a four-rupee stamp

> O

253, No procecding shall be taken on a petition
oo for prohate or letters of admi-

Afterentry of eavent, . . . )

procecding 1 be Mstration after a caveat agaiost

Joon the petiion the erant thereof has been en
until wlternetice tothe g vod with te Judge to whom

the application has been made,
until after such notice  to the person by whom
the same has been entered as the Court shall
think reaxmable,

250 When it shall appear to the Judge that
Corant of probate 1o he ])l'()l)ﬂll‘ Of a \Vl“ S]lOUld be
underseal of the Court. panted, he will grant the same
under the seal of s Court in manuner following :-—

“ 1, Judee of the District of

q | hereby make known that on

Form of such erant the llﬂy of in
tho vear the lust Will of late
of » A copy whereof is hereunto annexed,

was proved and registered before me, and tha
administration of the property and credits of the
said deceased, and in any way concerning his Will,
was granted to the executor in
the said Will named, he having undertaken to ad.
minister the same, and to wake a true inventory
of the said property and credits, and to exhibit the
same at or befure the expiration of a year next

eusuing. and alsy to render a true account
thercot.”

The probate must bear a stamp of cight rupees.  See the Schedule
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258. And wherever it shall appear to the Dis-

trict Judge that letters of admi-
(oreat of letters of  pistration to the estate of a per-
under seal of Court. son deceased, with or without
a copy of the Will annexed,
should be granted, he will grant the same under
the seal of s Court in manner following :—-
“I, , Judge of the Distriet of
, hereby make known
that on the day
of letters of adwinistration (with or
without the Will annexed, as (he case may be) of
the property and credits of , late
of , deceased, were granted to :
the father (or as the case may bey of the deceased,
he having undertaken to administer the same, and
to make a true inventory of the said property and
credits, and to exhibit the same 1n this Court at
or before the expiration of one vear next ensuaing,
and also to render a true account thercof.”

Furm of such grant.

The letters must hear a stamp of eight rapees  See the Seledule
As to the Inventory mentioned in this and Seetion 254 see Section
277 mfra.

256.  Every person to whom any grant of admi.
mistration shall be  committed
shall give a bond to the Judge
of the District Court to enure for the benefit
of the Judge for the time being, with one or wore
surety or suretics, engaging for the due eollection,
getting in, and administering the estate of the
deceased, which bond shall be in suelh form as the

Judge shall from time to time by any general or
special order direct.

Adnmiunistration-bond.

This is, with slight verbal alteration, 20 & 21 Vic. ¢. 77, See 81,

The bond must bear a stamp of cight rupees and may be in the follow-
ing form :—

We A. B. of C.D.of and G. F. of are bound
unto G. H., Esq.. the Judge of the District Court of in the
sum of Rupees [double the amount of the aseets likely to

come to the Administrator's hands] to be paid to the said G. H., or the
Judge of the said Court for the time being, for which payment we bind
ourselves and each of us und any two of us anid the heirs, executors,
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 of us and of each of us and of any two of us (a)
_ and respectively. Dated the day of
186 .

The engagement of this bond is such that if the abovenamed A. B ,
the person appointed by the abovenamed G. H., Esq., under the Indian
Succession Act, 1865, to be the administrator of the estate of I. K. lute
of deceased, who died on the day of 186 do
make a true inventory of all the estate of the said deceased which has
or shall come to his possession, };)ower or knowledge, and do exhibit the
same into the said Court on or before the day of 18
[the last day of the year next following the date of the grant], and the
rame estate and all other the estate of the said deceased at the time of
his dcath which at an{ time after shall come into the possession or
power of the said A. B., do administer according to law (that is to 8ay)
do pay the debts which he owed at his decease, and further do render
a true account of his said administration whenever by law required so
to do, and all the residue of the said estate do pay unto such person
or persons as shall be entitled thereto under the said Act ; ang if it
shall hereafter appear that any last Will was made by the said deceased
and the executor or executors or other Kersons therein named do ex-
hibit the same into the same Court, if the said A. B. being thereunto
required do render and deliver the said letters of administration (ap-
probution of such Will being first had and made) in the said Court:
then this obligation to be void or 1(;.]“;:0 remain in full force.

. D
E. F.
Signed by the said A. B. C. D. and E. F.in the presence of

The Administrator .Gen.eral. under Sm_:tion 8 of Act VIII of 1855,
is exempted from entering into any administration bond or giving other
security on the grant of letters of administration to him in virtue of

his office.
The Act gives no power to the Court to dispense with the

surctics. Otherwise in England (De la Farque, 2 8. & T. 631).

257. The Court may, on application made by

Amsignment of admi- petition and on being satisfied
nistration-bond. that the engagement of any such
bond has not been kept, and upon such terms as to
security, or providing that the money received be
paid into Court, or otherwise as the Court may
think fit, assign the same to some person, his execu-
tora or administrators, who shall thereupon be
entitled to sue on the said bond in his own name as
if the same had been originally given to him instead
of to the Judge of the Court, and shall be entitled
to recover thereon as trustee for all persons inter-

to name the axecutors or administrators of the obligors

i Pl‘ “L‘ —whava tha nartias are domiciled in British Indin-—as all

movead “ or adminis-
name
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ested, the full amount recoverable in respect of any
breach thereof.

This is modelled in 20 & 21 Vic. c. 77, Sec. 88, see Young v.
Ozley, 1 8. & T. 26, and for instances of assigning bond, Bawden
38. & T. 25: Baker v. Bruoks, ibid. 32. In the Probate Court the
practice is to move for a rule nisi calling on the sureties to shew cause
why one of the Registrars of the Court should not be ordered to
asugn the bond to & person named in such rule (Jones, 3 Bw. & T. 28).
And here in the late Supreme Court the practice was for the Court to
refuse to put the bond in suit till citations had been issued to the
sureties (Saunders, Mort. 21 ; and see Burroughs v. Chisholm, Enst's
Notes, case §0, 2 Morl. Dig. 72).

258. No probate of a Will shall be granted until

Probate not to be After the expiration of seven clear
granted until after days, and no letters of adminis-
seven days, and letters  tpation shall be granted until
of administration until . .
after fourteen days, &fter the expiration of fourteen
from the testator's or clear days from the day of the

intestate’s death. testator or intestate’s death.

The English rule (43 of 1862) provides that * no probate or lettera
of administration with the Will annexed shall issue until after the lapse
of seven days from the death of the deceased, unless under the direction
of the Judge or by order of two of the Registrars,” 1. e. the probate may
not issue at an earlier date than the eighth day after the Aouth of the
testator, the day of his death being included (Coote, Prob. 32).

259. Every District Judge shall file and preserve

Filing of original all original Wills ot which pro-
Wills of which probate  bate or letters of administration
or letters of adminis- : :
tration with Will an. With the Will annexed may be
nexed bave beengrant-  granted by him among the re-
ed. cords of his Court, uutil some
public registry for Wills is established ; and the
Local Government shall make regulations for the
preservation and inspection of the Wills so filed as

aforesald,

260. After any grant of probate or letters of ad-

Grantee of probate IDinistration no other than the
or letters l(l,f d'dm;"i'- person to whom the same shall
;,':33," e i have been granted shall have
the same shallbavebeen power to sue or prosecute any
revoked. suit, or otherwise act as repre-
gentative of the deceased, throughoat the Yrovince
in which the same may have been granted, until such
probate or letters of administration shall bave been

recalled or revoked.
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261  TIn any case before the District Judge in
Procedureinconten- Which there 18 contention, the
cases. proceedings shall take, as nearly
as may be, the form of a regular suit, according to
the provisions of the Code of Civil Procedure, in
which the petitioner for probate or letters of admi-
nistration, as the case may be, shall be the plaintiff,
and the person who may have appeared as aforesaid
to oppose the grant shall be the defendant.

262. Where any probate is or letters of admini-

Payment to cxecutor  StTation are revoked, all pay-
or administrator before  ments dond fidc made to any
probute or letters ofud- oy peutor or administrator under
ministration revoked. . . .

: cuch probate or administration
before the revocation thercof shall, notwithstanding
such revocation, be a legal discharge to the person

Right of such exe- making the same ; and the execu-
cutor or administrator  tor or administrator who shall
to recoup humselt for — haye acted under any such re-
puynrenty. » : . .

vohed probate or administration
may retain aud reimburse himself in respect of anv
payments made by him, which the person 1o whom
probate or letters of administration shall be after-
wards granted might have lawfully made.

So in England in the case of a rordable grant (Wma. Exors. §20) ; and
even in the case of a voud grant, s between the rightful representative
and a person to whom the wrongful exccutor or administrator has
aliene(i the effects of the deceased, the act of alienation, 1f done in the
due course of admamstration, shall not be void.  Thus when A made a
Will appointing an execator wnd died, and the Judgo without tuking
notice of the Will granted administration to B betore the executor
proved the Will, and B sold part of the property to discharge funeral
cexpenses and debts, 3t was held that the subsequently granted probate
superseded the administration ab tmtio, but that the sale was neverthe-
less indefeasible ((raysbrook v. For, Plowd. 276, 282, 283 cited Ws,
Exors. 520).

263. Every order made by a District Judge by
Appenls from orders virtue of the powers heruby con-

made by District Judge  ferred upon him, shall be subject

under powers confer- o Y _
red by this Act. to appenl to the High Court un

der the rules countained in the
Code of Civil Procedure applicable to appeals.

264. The High Court shall have concurrent
_Concurrent jurisdic- Jurisdiction with the District
tion of High Court.  Jyudge in the exercise of all
powers hereby couferred upon the District Judge.

”~
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PART XXXIIL
Of FExecutors of their orcn Wrong.

265. A person who intermeddles with the estate

Executor of hisown o¢f the deccased, or does any

other act which belones to the

office of executor, whiie there is no richtful execu-

tor or administrator in existence, thiereby muakes him-
self an execulor of his own wrong,

“While there i« no rigzhtful executor or adiinistrator in existence”
sce Mahd Runi Essada Dye v. E. 1. Ce., } "Tayl. & B. 290,

Erceplions. Tirst.—Intermeddling with the goods
of the deccased for the purpose of preserving them
or providing for his funeral or for the immediate
necessities of his family or property, does not make
an exccutor of his own wrong.

Second.—Dealing in  the ordinary course of
business with goods of the deceased received from
another, does not make an exccutor of his own
wrong.

Tllustrations,

(n) A uses or gives away or sclls some of the goods of the
deceased, or takes them to sausfy his own debt or legacey, or
receives pavinent of the debts of the deccased.  lle 1s an
executor of Lis own wrong.

Wms. Exors. 225, 226.

(b) A baving Leen appointed agent by the deceased in
his hfetime to colivet his debts and sell s goods, continues
to do so after be has become aware of his desth. Hes an
exccutor of his own wroug in respect of acts done afte” he
Las become aware of the death of the deccased.

Padget v. Preest, 2 'I'. R. 97. .

(¢) A sues as executor of the deceased, not being such.
He 18 an executor of his own wrong.

Other Hlustrations are—

(d) A i3 sued, and he, not being excentor of the deceased, pleads in
that character. A\ isan excecutor of hiv own wrong (Wma., Exors 227).

(¢) ‘The deceased in las litetime maken a deed of gift of all lus pro-
perty to B in fraud of his creditors. B after the deccased’'s death
disposes of part of the property. e is an executor of bis own wrong
(Wwms. Exors. 228),

As to the first Exception, a stranger may safely lock up the goods for
preservntion, direct the funeral in a manner suitable to the estate which
is left, and defray the expenses of such funeral out of the deceased'’s
effects, make an inventory of his property, feed bis cattle, repair Lis
bouse, or provide necessaries for his children (Wms. Exors. 229, 208:2

As to the second Exception, it is clear that if A takes the s
of the deceased and sells or gives them to B, this shall ¢
A as executor of his own wrong, but (in the absence of collusion)
not B (Wms. Exors. 281). ‘Thus whege a lessee died intestate
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during the term and his widow entered without taking possession, and
paid rent, and afterwards her son-in-law took the premnises with her
concurrence and the landlord’s assent, and paid rent, and continued to
occupy during the remainder of the term, it was held that he had not
wade himself executor of his own wrong (Paull v. Simpson, 9 Q. B. 865).

So a man who possesses himself of the effects of the deceased under
the authority of, and as agent for, the rightful executor, cannot be
churgred as executor of his own wrong : otherwise if he continue to act
after the death of his principal (Wms. Exors. 231, 232).

An executor of his own wrong has all the liabilities though none of
the privileges that belong to the character of executor : and he is liable
to be sued not only by the rightful executor or administrator, but by a
creditor or legatec of the deceused. Bee Beardmore v. Gregory, 11
Jur. N. 8. 363.

266. When a person has so acted as to become
an executor of his own wrong,
he is answerable to the right-
ful exccutor or administrator or
to any creditor or legatee of the deceased, to the
extent of the assets which may have come to his
hands, after deducting payments made to the right-
ful executor or administrator, and payments made
in a due course of administration.

Wms. Fxors. 234, 237,

When an exeentor of his own wrong pleads that he has fully admi-
nistered, he cannot give in cvidence a retainer for his own debt;
for otherwise the executors of the deceased would be running a race
to take possession of his romds without taking administration to himn.

The agent of an executor of his own wrong, who has, by collecting

the asscts, made himselt also liable as exceutor of his own wrong, can-
not discharge himselt by shewing that he has duly accounted for his
receipts to his principal @ for the rule, that the receipt of the agent is

the receipt of the mnciyal, does not apply to the case of a wrong-doer
(Shorland v. Mildon, 5 llure, 469).

PART XXXIIL
Of the Powers of an Lxccutor or Administrator.

267. An executor or administrator has the same
In respect of causes  POWCT to suc in respect of all
of nction surviving the  causes of action that survive the
deceased, andrents due  (Joceased, and to distrain for all
at the time of hisdeath. . .
rents due to him at the time of
his death, as the deceased had when living.

An Ezxecutor may distrain before probate ( Whitehead v. Taylor, 10

Liability of an execu-
tor of his own wrong.

268. All demands whatsoever and all rights

Demands and rights 0 Pprosecute or defend any

of action in favour efor action or special proceeding,
against deceased, sur- Yats 3 3
e 1o and inst by €XISUIDE 1N favour of or against

executor or sdminis- & person at the time of his de-
trator. cease, survive to and against his
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execators or administrators ; except causes of
action for defamation, assault as defined in the
Indian Penal Code, or other personal injuries not
causing the death of the party ; and except also
cases where, after the death of the party, the
relief sought could not be enjoyed, or granting it
would be nugatory.

Tllustrations.

(a) A collision takes place on a railway in consequence
of some neglect or default of the otheials, aud a passenger is
severely hurt, but not so as to cause death,  He afterwards
dies without having brought any action. The cause of
action does not survive,

(5) A sues for divorce. A dies. The cause of action
does not survive to his representative.

This is nearly the English law as to personal injurics. DBut the
Indian Act goes further. By English law actions founded on what are
technically called wrongs to the frechold do not survive except in the
cases mentioned in 3 & 4 Wm IV, ¢, 42, 5. 2em Act X1 of 1855, sce
Wms. Exors. 707.  Dut it is clear that this section extends to such
injuries, and that an exccutor or administrator may, for example, briug
a suit for diverting a watercourse, obstructing lights or cutting down
trees in the lite-tie of his testator or intestate,

“ Personal injuries not causing the death of the party™ : —If thev do
cause his death, where the deceased could have muaintained the action,
if alive, a suit for damages may be brought under At No. XIHT of
1855 (* An Act to provide compensation to families for loss
occasioned by the death of a person caused by actionuble wrong).”
Thbis Act is the English Statute 9 & 10 Vie. cap. 93 (Lord Canp-
bell's Act), with the additional provision that iw any ruch suit * the
executor, administrator or representative of the deceased may insert a
claim for, and recover any pecuniary loss to the estate of the deceased
caused by such wrongful act, nogleet or default which sum, when
recovered, shall be docmed part of the assets of the deceased.” See
Acts X]1I and XIII of 1355 1 the Appendix,

269. An executor or administrator has power

Power of exc. utor to dlo!mse of t.h(’. property of
or administrator to tbe deceﬂsed, Clther \Vh()“y or
diﬂPOﬂ; of deceased’s in part, in such manner as he
Property: may think fit.

So in England as to personalty (Wms. Exors. 838). The property
so disposed of cannot be followed by creditors or legatees into
the hands of the alience. The principle is that the executor or
administrator, in many instances, must sell in order to perform his
duty in paying debts, etc.; and no one would deal with an executor
or administrator if liable afterwards to Le called to an account ( Whals
v. Booth, 4 T. R. 625 per Lord =~ ~ °°
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Tllustrations.

(a) The deceased has made a specific bequest of part
of his property. The executor, not having assented to
the bequest, sells the subject of it. The sale 1s vahd.

Fryer v. Ward, 32 L. J. Ch. 433 : the purchaser should get the
specific legatee to concur in the assignment, lest the executor should
have assented to the bequest (Sugd. V. & P.) see Section 293, infra.

(b) The executor, in the exercise of his discretion, mort-
gages a part of the 1mmovecable estate of the deceased.
The mortgage is valid.

The mortgaze may be by actual assignment or deposit, and it may
roperly give the mortaaree a power of sale (Wms. Exors. 840).
gn the excentor may pledze part of the assets, and the pledgee may
sell the things pledged it they are not redeemed within the proper time
(Russell v. Pluee, 18 Beav. 28, 29),

Of course when there is collusion hetween the purchaser or mort-
gagee and the personal representative, e. g. to obtain the testator's
effects at & nomuinal price, or to et payment of a security for the re-
presentative’s own debit, the fruud vitintes the transaction, and the
attempt to transfer the property s incflectual (Wms. Exors. 84),
843).

When a power of sale is given to executors they eannot sell by
attorney : delegatus non potest delegare, Sugd. Pow. 8th ed. 174,

270. If an executor or administrator pur-

Purchaso by exceutor  Chases, either directly or indi-
or admunistrator of de- 1’(‘Ct]y, any part of the property
censed’s property. of the deceased, the sale is
voidable at the i1nstance of any other person
interested in the property sold.

The exccutor is considered a trustee for the persons interested in
the estate, and shall aecount for the utmost extent of advantage made
by him of the subject so purchased.  And it exceutors gell to a trus-
tee for themselves or to ane of themselves the transaction cannot stand
if it be not for the benehit of the cestuis gue trust (see Sugd. Pow, 8th
ed. 120).

271. When there are several executors or admi-

Powers of several JStrators, the powers of all may,
executors or adminis- 10 the absence of any direction
trators, cxerciseable by ¢ the contrary, be exercised by

any one of them who has proved
the Will or taken out adwinistration.

Tllustrations.

(@) One of several executors has power to release a debt
due to the deceased. ‘

Jacomb v. Harwood, 2 Ves. Sen. 267. So one executor has power
to settle an account with a person accountable to the estate (Smik v.
** " 37 Beav. 446 : But see Stott v. Lord, 8 Jur. N, 8, ~*™
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One has power to surrender a lease.

(¢c) One has power to sell the property of the deceased,
moveable or immoveable.

But it is desirable to get all the executors to concur in order to

gusrd against the possible event of a sale baving been made by any
other executor.

(d) One has power to assent to a legacy.
Wums. Exors. 853. Even to his own legacy.

(¢) One has power to endorse a promissory note pay-
able to the deceased. :

(f) The Will appoints A, B, C and D to e executors,
and directs that two of them shall be a quorum. No act
can be done by a single executor.

Ilustration (f), which, like all the other Tllustrations in this Aect,
is to be regarded as uot merely an cxmnﬁnle of the law inoperation,
but the law itself, shewing by example what it is, will inconvenently
restrain the power of executors in dealing with the assets. For no
one will now be safe in dealing with a single exceutor unless he sees the
Erohut,e and ascertains ewther that no other executors were appointed

y the testator, or that the Will contains no such direction as that
mentioned in the lllustration. In England it has long been felt
that no difliculty shonld be thrown in the wav of the dealing
by executors with the property of their testatorss a purchaser
from an executor is therefore not bound to enquire whether the other
exccutors concur, the theory being that co-executors, however nume-
rous, are regarded as an individual person.  But though one of several
executors may dispose of the assets 8o as to bind the others, one of
several executors is not the agent of ke others so as to bind them by
Lis several contracts (Turner v. Hurdey, 9 M. & W. 770, 773).

272. Upon the death of one or more of
Survival of powerson  5CVeral executors or administra-
death of one of seve- tors, all the powers of the office
ral exccutors or ad-  hecome vested in the survivors
mynistrators. .
Or Survivor.

Flanders v. Clarke, 3 Atk. 509 : Hudson v. Hudson, Ca.t. Talbot,
127 : Wms. Exors. 85.7.

273. The administrator of effects unadminis-

Powers of adminis. tered has, with respect to such
trator of eflccts unad-  effects, the sume powers as the
ministered. originel executor or administra-
tor.

Catherwood v. Chabaud, 1 B. & C. 154, per Bayley J. Wms, Exors.
865.

274. An administrator during minority has all
Powers of adminis- the powers of an ordinary admi-
trator dunng minonty. nistrator.

Wms. Exors. 426. But by the law of England it is said that he
cannot do anything to the prejudice of the infant, and therefore he
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cannot sell the goods of the deceased any further than they are neces-
sary for the payment of debts, nor can he otherwise sell a term for
years during the minority (Ibid. 427, 428 and see 2 Strange No.
Ca. 158). The Indian Legislature appears to have done away with this
limitation of the administrator’s power.

275. When probate or letters of administration

Powers of mared D8VE been granted to a married
exccutrix or adminis= Woman, she has all the powers
tratrix. of an ordinary executor or admi-
nistrator.

This would seem by implication to deprive the husband of the pri-
vilege which be has hitherto enjoyed of administering in his wife’s
right. This privilege was given him for his own safety, lest she should
misapply the funds, in which case he would, as the law has hitherto
gmm‘: be liable. She may now release a debt, assent to a legacy, or
make a gift or grant without her hushand’s concurrence—of all which
acts she is incapable by the law of England (Wms. Exors, 867,
868?. It would under these circumstances be harsh to hold the husband
liable for her acts as exceutrix or administratrix, and it is probable
that such linbility no longer exists, although it is to be regretted that
the Legislature bas left the point to inference. See further infra, at
Scc. 328.

PART XXXIV.

Of the Duties of an Exccutor or Administrator.

976. It is the duty of an executor to perform
As todeceased's fu- the funeral of the deceased in a
manner suitable to his condition,

if he has left property sufficient for the purpose.

The executor is entitled to be allowed reasonable expenses, accord-
ing to the testator's condition in life ; and if he exceeds those, he
is to take the chuuce of the estate turning out insolvent. No precise
sumn can be fixed to govern executors in all cases. It must obviously
vary in every instance, not only with the station in life of each parti-
cular testator, but also with the price of the requisite articles at the

articular place, FEdwards v. Edwards, 2 (r. & M. 612: and see
ullick v. Mullick, 1 Knapp, 245, as to the expeunses of the funeral
obsequies of a Ilindu testator.

977. An executor or administrator shall, within
Inventory and ac- Six months from the grant of
count. probate or letters of administra-
tion, exhibit in the Court by which the same may

have been granted an inventory containing a full
and true estimate of all the property in possession,

and all the credits, and also all the debts owing by
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any person or persons to which the executor or ad-
ministrator is entitled in that character, and shall
in like manner, within one year from the date afore-
said, exhibit an account of the estate, showing the
assets that may have come to his hands, and the"

manner in which they have been applied or disposed
of.

The inventory must bear a stamp of one rupee.  Ree the Schedule.

An admiuistrator durante smimordate may be compelled to give in an
inventory though his admiuistration has expired (Taylor v, Newton,
1 Ca. t. Lee, 15).

A< to the form of the Inventory, it scems unnecessary to distinguish,
aa is done in Englind, between good debts and those which are doabt.-
ful or desperate (Wms. Fxors. 833). It in enough it the appraise-
ment be made by any honest persons, and there seemz no need of itw
being specially verified.

The Inventory contemplated by this Section appears to include not
only all the deceaced died possessed of within the jurisdiction, but also
the subscquent profits of his business, and the rentas of his leascholda,
Property vut of the jurisdiction should certainly not be included.

278. The executor or administrator shall collect,

Duty of exceutoror  With reasonable diligence, the
sdmmistratoras topro- — property of the deceased and the
erty of, il debts ow-—— dehts that were due to himn at
ing to, the deceased. . .

the time of his death.

There 13 no fixed period for realising as<ets, which varies with the
property and circumstunces (Hughes v. Empson, 22 Beav. 181),

Ilustration b to Sec. 324 infra, shows that it by unduly delay-
ing to bring a swit the exccutor or admimistrator  enables &
debtor of the deceased to avail hinself of the Aet of lLimitations,
the executor or administrator will be personally lialde (Wms,
Exors. s89, where *ereditor’ 3 put for *debtor’).  The difficulty of
collecting arrears of rent is no execuse for not collecting them, without
some evidence that in fact they would not have been recovered (In re
Alezander, 13 Ir. Chan. Rep. 137).  An executor in chargeable with
interest on arreas ot rent unreceived (Tebbs v. Carpenter, 1 Madil,
293).

An executor cannct carry on a trade except to wind up, but may
and even should complete some contracts (Collinson v. Luster, 7 D. M.
G. 634, 8. C. 20 Beav. 355-6: and see Labouchere v. Tupper, 5 W. K,
797).

279. TFuneral expenses to a reasonable amount,
to be paid according to the degree and qua-

all debts. lity of the deceased, and death.

bed charges, including fees for medical attendance,

and board and lodging for one month previous to
his death, are to be paid before all debts.



As to the funeral expenses see Section 276 : Wms. Exors 87}, 890.

The provision as to board and lodging for one month Frevnous to
the death of the deceased was introduced in consequence of a 8 qes-
tion made in an able memorandum on the Bill, for which the Select
Committee were indebted to the present Administrator General of
Bengal. It is obvious, as Mr. Hogg remarks, that this provision will
tend to ensure a comfortable abode for the sick.

The Administrator General is bound by 26 & 27 Vic. ¢. 57 (the
Regimental Debts Act) s. 21 to administer Military estates in accord-
ance with the provisions of Section 4 of that Statute, as to preferen-
tinl charges. Scction 4 enacts that * Where an Officer or Soldier dies
on service, the following classes of expenses and debts incurred and
owing by Lim, or on his account, shall, for the purposes of this Act, be
considered preferential charges on his personal prorerty, and be dpay-
able thereout in preference to all other debts and liabilities, and, as
among themselves, in the following order :—

(1.) KExpenses of last illness and funeral.

(2.) Mihtary debts, namely, sums due in respect of—Quarters ;
Mess, Band und other Regimental accounts: Military clothing, ag-
pointments, and equipments, not exceeding a sum equal to six months
{my of the deceased, and having become due within 18 months before

iis death; including sums due to any Agent or to any Paymaster,
Quartermaster or other Officer, on any such account, or on account of
any advance made for any such purpose.

'T'o which shall be added, where the death occurs out of the United
Kingdom,

(3.) Servants' wages, not exceeding two months’ wages to each
servant.

(4.) Household expenses incurred within a month before the death
or after the last issue of pay to the deceased, whichever is the shorter
period.”

280. The expenses of obtaining probate or let-

Fxpenses to be puia €78 of administration, including
next after such cx- the costs incurred for or in res-
pensces. pect of any judicial proceedings
that may be necessary for administering the estate,
are to be paid next after the funeral expenses and
death-bed charges.

These costs are a first charge on the estate: sce Wms. Exors. 891,
and cases there cited, to which add Sanderson v. Stoddart, 9 Jur.
N. 8. 1216, where, though the executors had voluntarily confessed
judgmoms and thus denuded themselves of the asscts, they were held
entitled to be [mid in priority,

Where the Will provides for payment of * testamentary expenses”
out of a specific bequest, this provision does not include the costs of a
suit oceasioned by the Will, for the words * testamentary expenses”
are confined to the usual charges of the probate, &c., and such costs
must therefore be paid out of the residuary estate mes. Exors. 891).

As the Act contains no rules for the guidance of the Court in giving
costs, the following passage from a recent judgment of Sir J. P. g’c'ilde
may be usefully quoted:—* First, if the cause of litigation take its
origin in the fault of the testator or those interested in the residue,



( 1797 )

the costs roperly be paid out of the estate; secondly, if there
be suﬂici::ty nl:d reasonable ground, looking to the knowledge and
means of knowl%q«e of the opposing party, to question either the
execution of the Will or the capacity of the testator, or to put forward
a charge of undue influence or fraud, the losing party may properly be
relieved from the costs of his succesaful opponent™ (Mitchell v. Gard,
3 8w. & T. 278).

Here and in Section 320 the framers of this Act appear to assume the
existence of administration-suits in India. It is true that the High
Court in its original jurisdiction has continued to entertain such suts
in analogy to the practice of the late Supreme Court. But there is
no allusion to this kind of suit in the Civil Procedure Code.

In an administration-suit no costs can be given out of the estate,
except for those proceedings that are in their origin properly directed
for the benefit of the estate, or which have in their result conduced to
that benefit (Bartlett v. Wood, 9 W. R. 817).

281. Wages due for services rendered to the

Wages for certain deceased within three months

services tobenext paid, next preceding his death by any

aggmthen the other lahyurer, artizan, or domestic

servant are next to be paid, and
then the other debts of the deceased.

Wms. Exors, 923: 26 & 27 Vic. ¢. 47, 5. 4.

“ Domestic servant.” In Ogle v. Morgan, 1 D. M. G. 359, where the
words were ‘servant in the testator's domestic establishment’, L. C,
Truro sectned to think a domestic servant was an in-door servant, 1. e.
one living in the house and dicted by his master, and held that the
words above cited did not apply to a head gardener living out of the
house on board wages. Of course the *doinestic sepvant’ must have been
the servant of the deceased, and not, 2. g. & coachman supphed by a
Job-master (Chilcot v. Bromley, 12 Ves. 111),

The executor or administrator must be careful to ohgerve the rules
of priority laid down in this and Sections 279, 280. For if, having
notice of the existence of superior debts, he pay debta of a Jower
degree first, he must, on a deficiency of assets, answer those of a higher
out of his own estate (Wms. Exors. 891). If, for examnple, he exhaust
the assets in discharging the amount of a promissory note given by
the deceased, he will have to pay out of his own pocket the funeral
and testamentary expenses and the wages mentioned in Bection 280,
And the testator cannot disappmnt the rules of law as to the prece-
dence of debts by directing his executor to make an equal dintri{m(iun
of the assets among ail his creditors (Turner v. Cor, 8 Moo, P. C.
288). But an executor wmay volurtarily pay a debt of an inferior
nature before one of a superior, of which he hax no nolice (Wms.
Exors. 926), and a precipitate payment may be good, if made without
the fraud of which such precipitancy is rebuttable evidence (Nosotti v,

Jefferson, 11 W. R. 84, reversing the decision of Stuart V. C.
Ibd. 658).

282. Save as aforesaid, no creditor is to have a

fave as aforesaid, all right Of p!’iorit)' over ﬂﬂOthcr, by
debtstobe paid equally reasn that his debt is secured

snd rateably. by an instrument under secal, or
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on any other account, But the executor or admi-
nistrator shall pay all such debts as he knows
of, including his own, equally and rateably, as far
as the assets of the deceased will extend.

An executor may pay a debt justly due to another person although
barred by the Act of limitation in the testator’s lifetime, and he may
retain a debt due to himself, although so barred (Stahischmidt v. Lett, }
Bm. & G. 415: Hill v. Walker, 4 K. & J. 166).

Respecting payments and retainers by an executor the Commis-
sioners observe :—* We do not propose to extend to India the rule
which enables an executor to pay any creditor (whether himself or
another person) in preference to another creditor of equal degree
(Wms, Exors. 930, 936). We have provided that funeral and death-
bed expenses and charges of probate, and administration are to be first
puid, then wages due to any Jabourer, artizan or domestic servant em-
ployed by the deceased ; and that in respect of no other debt shall a
ereditor be entitled to a preference, cither by reason of its being
secured by deed under seal or on any other account.”

283. If the domicile of the deceased was not in
Application of move- British India, the application of

able property to pay- ' e . -
ment  of debts, where his moveable ploperty to the

the deceased's domicile Im}'ment of his debts 1s to be
waud not in British India. reguluted by the law of the
country in which he was dumiciled.

Hiustration.

L

A dies, having his domicile in a country where instru-
ments under seal have priority over instruments not under
scal, leaving moveable property to the value of 10,000
tupees, immoveable property to the value of 5,000 rupees,
debts on iustruments under seal to the amount of 10,000
rupees, and debts on iustruments not uonder seal to the
same smount. The debts on the instruments under seal
are to be paid in full out of the moveable estate, and the
procceds of the immoveable estate are to be applied as far
as they will extend towards the discharge of the debts not
under seal. Accordingly, one-half of the amount of the

debts not under seal 1s to be paid out of the proceeds of
the immoveable estate.

This is in accordance with the rule laid down by Romilly M. R. ia
Wilson v. Lady Dunsany, (8 Heav. 293. Cases under this Section
will generally arise when the deceased dying in India is domiciled in

England. 1t is therefore desirable to state the rules of priority esta-
blished by Knglish law.

lat.—The solicitor's charging-lien.

2nd.—Debts due to the Crown by record or specialty (i. e. instru-
wents uider geal.)
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3rd.—Debts to which particular statutes give priority (Wms. Exors.
8965, 898), such as money due to a parish by the oversecrs of the poar,
or by the officers of a friendly society to the society, and debts due by
an officer to his regiment.

4th.—Debts of Record (Judgments, Decrees, Recognizances),

5th.—Debts due to the Crown by simple contract (Parker, Rep.
10}).

6th.—Debts by specialty (inatrument under seal) and debts for rent,
(except for land out of England, Vincent v. GGodson, 4 D). M. (3. 546);
but not voluntary bonds or covenants (Markwell v. Markwell, 10
Jur. N. 8. 816), nor bouds exr turps camsa, nor contingeut debts by
specialty.

7th.—Debts by simple contract.

8th— Voluntary bonds and voluntary promissory notes (Dawson v.
Kearton, 2 Jur‘.ui'. S. 113).

284. No creditor who has received pavment of
Creditor paid in part & P8I Of his debt by virtue of
under Section 283 the last preceding Section shall

to bring such puyment 1o entitled to share in the pro-
into  account before

sharing in proceeds of ceeds of the immoveable estate
immoveable property.  of the deceased unless he brings
such payment into account for the benefit of the
other creditors.

Hlustration.

A dies, having his domicile 1. a country where 1instru-
ments under seal have priority over iustruments not under
geal, leaving moveable property to the value of 5,000 ru-
pees, and immoveable property to the value of 10,000
rupees, debts on instruments under seal to the amount of
10,000 rupees, and debts on mstruments not under seal to
the same amouut.  The creditors holding 1nstiaments un-
der seal receive half of their debts out of the proceeas of
the moveable estate. The proceeds of the 1mmoveable
estate are tu be appiled in payment of the debts ou instru-
ments not uoder seal nutil one-halt’ of such debts bas been
discharged. This will leave 5,000 rupees, which are to be
distributed rateably amongst all the creditors without dis-
tinction 1n proportion to the amouut which may remain due
to them.

In the case put, the specialty creditors, instead of resorting to the
immoveable property. wuich, in England, they alone could reach (before
the passing of Stat. 3 & 4 W. IV, c. Ju4), proceed against the move-
able property to the exclusion of the simple contract crediturs, who bad
no other fund, and the Court * marshalls the assets,” as it is called, b

itting the simple coutract creditors to stand in the place of speci-
alty creditors against the unmoveable property so far ss the lstter
have exhausted the moveable (Wms. Exors. 1549).
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Debts to be paid 285. Debts of every descrip-
legacies. tion must be paid before any
legacy.

As the whole estate is liable, in the hands of the executor or admi-
nistrator, to the payment of the testator’s debts, the executor or admi-
nistrator must take care to discharge them before the Fayment. of any
legncy. There is no distinction in this respect, in favour of specific
legacies (Wms. Exors. 1207) ; and even voluntary bonds must be paid
in preference to legacies (Wms. Kxors. 914).

286. 1If the estate of the deceased is subject to
Executor or admin. 8DY contingent liabilities, an ex-
istrator not bound to ecutor or administrator is not
ay legacies without 1
!’ndemnity. bound to pay any legacy without
a sufficient indemnity to meet
the liabilities whenever they may become due.

Otherwise, if the contingent covenants, &c., should afterwards be
broken, the executor would be liable to answer the damages out of his
own pocket, without any fault in him (see Wms. Exors. 1211, and
cases there cited ; to which add Brewer v. Pocock, 23 Beav. 310 :
Waller v. Barrett, 24 Beav. 413, where the principles on which the
Court acts in indemnifying executors against the outstanding leasehold
covenants of their testators are clearly stated by the Master of the Rolls).

287. If the assets, after payment of debts, neces-
Abatement of gener-  sary expenses and specific lega-
ol legacies. cies, are not sufficient to pay all
the general legacies in full, the latter shall abate or
be diminished in equal proportions, and the executor
has no right to pay one legatee in preference to
Executor not to pay  80Other, nor to retain any money
one legatee in pre- on account of a legacy to him-

ference to snother. self or to any person for whom
he 15 a trustee.

Wms. Exors. 12283, 1224.

This will probably be understood as referring only to legatees who
are all volunteers. For if there be any valuable consideration for the
testamentary gift, as where a general legacy is given in consideration
of & debt owing to the legatee by the testator at the death of the latter,
or of the relinquishment of any right or interest existing at the testa-
tor's death, such legacy is euntitled to a preference of payment over the
other general legacies, which are mere bounties (Wms. Exors. 1228,
1229, 1230). .

General legacies given to volunteers are not exempted from abate-
ment on the ground of their being applied to any particular object or
purpose. Thus legacies of a certain sum each to executors for their
care and Jrouble, or of sums of money for mourning rings, or to
servants or to the testator’s wife or child, are not to be preferred to
other gencral legacies (Wms. Exors. 1231).
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Section 201 shews that for the purpose of abatemeut life-interests
and annuities are to be treated as general legacies,

Prima facie the testator must %e presumed to have intended that
all his legatees should be paid in equal proportions: be may give a
preference (Lewin v. Lewin, 2 Ves. Sen. 415), but the onus is on those
who contend for a priority to shew that be intended to give a pre-
ference to a particular legatee (Brown v. Brown, 1| Keen 275, 277):
and the proof of this must be clear and conclusive (Miller v. Huddle-
stone, 3 Mac. & G. 523 per Lord Trurv). A direction in the first place
to pay what may be due on the testator's covenant to D, then to set
apart what may be sufficient to pay certain annuities given by the Will,
and in the next place, after making such investments, to pay the le-
gacies given by the Will is not sutlicient to give a preference to the
annuitants over the legatees (2 Spence, FEq. Jur. 330, citin
Thwaies v. Foreman,1 Coll. 409: see Wmas. Exors. 1282, 1234
Re Wiltshire, 6 Jur. N. 8. 190).

With regard to general lciacies of stock the abatement will be ro-
gulated by the value of stock at the end of one year next after the
testator's death (Wms. Exors. 1223 n.)

Of course a residuary legates has no right to eall upon particular
general legatees to abate, unless, perbaps, when there 1s at the testa-
tor's death a residue of a certain amount, but by reason of the executor's
devastavit the estate becomes insuflicient to pay all the pecuniary
legacies. Even bere, however, Lord Thurlow aod Sir Wm. Grant
thought no abatement should take place (Fonnereau v. Poyntz, 1 Bro.
C. C. 478 : Page v. Leapingwell, 18 Ves. 466).

288. Where there is a specific legacy, and the
Non-abatement  of 288¢ts aresufficient for the pay-
specific legacy when ment of debts and necessary ¢x-
axects guflicient Lo pay  penses, the thing specificd must
e | be delivered to the legatee with-
out any abatement.

As long as any of the assets not specifically berucathed remain,
the things specified are not to be applied t in payment of debts, or of
coste where a suit has been instituted (Wms. Exors. 1235). Bat
when the assets not specifically bequeathed are insuflicient to

pay all the debts, then the specific legatees must abate in proportion
to the value of their individual legacies.

289. 'Where there is a demonstrative legacy, and

Right under demons- the assets are suflicient for the
trative legacy, when noyment of debts and necessary
the assets are sufficient
to pay debts and neces-  €Xpenses, the legatee has a pre-
sary expenses. ferential claim for payment of his
legacy out of the fund from which the legacy is
directed to be paid until such fund is exhausted, and
if after the fund is exhausted, part of the legacy
still remains unpaid, he is entitled to rank for the
remainder against the general assets as for a legacy

of the amount of such unpaid remainder.



( 182 )

In this, as in the case of specific legacies, the testator’s intention is
the principle; for it is inferred, that he in referring to specific parts
of his estate for payment of particular legacies, intended those legacies
8 preference to others which he had not so secured (Roberts v. Pocock,
4 Ves. 150).

290. If the assets are not sufficient to answer

Rateable abatement the debts and the speciﬁc lega-
of specific legacies. cies, an abatement shall be made
from the latter rateably in proportion to their res-
pective amounts,

Hlustration.

A has bequeathed to B a diamond ring, valued at 500
rupees, and to C a horse, valued at 1,000 rupees. It is
found necessary to sell all the effects of the testator, and
his asscts, after payment of debts, are only 1,000 rupees.

Of this sum rupees 333-5-4 are to be paid to B, aud rupees
666-10-8 to C.

Wms. Exors, 12335,
8o a demonstrative legatee must abate with the specific legatees
(Roberts v. Pocock, 4 Ves. 150).

201. For the purpose of abatement, a legacy for

Legacies treated as  L11¢) & Sum appropriated by the
general for purpose of Will to produce an annuity, and
abatewent. the value of an annuity when no
sum has been appropriated to produce it, shall be
treated as general legacies.

PART XXXV.
Of the Executor’'s Assent to a Legacy.

909

Executor's assent ne- 292. The assent of the exe-
cessary to complete Cutor 1s necessary to complete a
legatee's title. legatee’s title to Lis legacy.

Illustrations.

(a) A by his will bequeaths to B his Goverument paper,
which is in deposit with the Bank of Bengal The Baok
has no authority to deliver the securities, nor B a right to

take posseasion of them, without the assent of the executor.
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(b) A by his Will has bequeathed to C his house in
Calcutta in the tenancy of B. Cis not entitled to recejve
the reuts without the assent of the executor.

B would have no right to take possession of the securities, or C to
receive the rents, even though the testator by his Will expreasly di«
rected that they should do so without his executor's assent.  For if this

were permitted a testator might appoint all his eflects to be thus taken
in fraud of his creditors (Wms. Exors. 1236). '

Here 1s another Hlustration :

A by his Will forgives a debt due to him from B. A debt so for-
given 18 regarded in the light of a legacy, and B must pay the debt
unless the executor assents (Wms. Exors. 1236).

The rule laid down in this Section is for the executor's protection,
he being responsible to the creditors of the deceased to the extent of
the whole estate,

Before the assent, the legatee has an inchoate right to the legaey,
transmissible to his representatives in case of his death before it is
paid or delivered (Wine. Exors. 1236).

293. The assent of the executor to a specific be-

Effect of executor's quest shall be sufhicient to divest
assent to specificlegacy. s intercst as executor therein,
and to transfer the subject of the beque-t to the le-
gatee, unless the unature or the circumstances of the
property require that it shall be transferred in a

Assent may be verbal, particular way. This assent may
and either express or be verbal, and it may be either
implied. express or implicd from the con-
duct of the execcutor.

It is the Will which gives the interest to the legatee, and therefore

the law does not require any exact form in which the assent is to be
made (1 Jarm. Byth. Conv. ed. Sweet, 185).

Illustrations.

(e¢) A horse is bequeathed. The exccutor requests the
legatee to dispose of it, or athird party proposes to pur-
chase the horse from the executor, aud he directs him to
apply to the legatee, Assent to the legacy is implied.

So if the executor himself buys the borse, or offers the legatee
money for it (Wimns. Exors. 1238).

(b) The interest of a fund is directed by the Will to be
applied for the maintenance of the legatee during his minori-
ty. The executor commences so to apply it. This is an
assent to the whole of the bequest.

Paramowr v. Yardley, Plowd. 539.

(¢) A bequest is made of a fund to A, and after him
to B. The executor pays the interest of the fund to A.
This is an implied assent to the bequest to B.
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For the particular estate and remainder constitute but one estate
(Wins. Exors. 1240).

(1) Executors die after paying all the debts of the
testator, but before satisfaction of specific legacies. Assent
to the legacies may be presumed.

This is upon the principle that in the absence of evidence the exe-
cutors shall be taken to have acted in conformity with their duty.

(¢) A person to whom a specific article has been be-
queathed takes possession of it and retains it without any
objection on the part of the executor. His assent may be
presumed.

‘ Retains it,' ¢. e., for some considerable time and with the executor’s
knowledge.

294. The assent of an executor to a legacy may

Conditional assent, D€ couditional, and if the condi-
tion be one which he has a right
to enforce, and it is not performed, there is no asseut.

Tllustration.

(@) A bequeaths to B his lands of Sultdnpur, which at
the date of the Will, and at the death of A, were subject
to a mortgage for 10,000 rupees. The executor assents to
the bequest, on condition that B shall within a limited
time pay the amount due on the mortgage at the testator’s
death. The amount is not paid. There is no assent.

(b) The executor assents to a bequest on condition that
the legatee shall pay hiin a sum of money. The payment
18 pot made. The assent is nevertheless valid.

Because the condition was such as the executor had no authority
to impose (Wms. Exors. 1241).

295. When the executor 1s a legatee, his assent
Assent of executor to  tO his own legacy is necessary to
his own legacy. complete his title to it, in the
same way as it i8 required when the bequest is to
another person, and his assent may in like manner
be express or implied. Assent shall be implied
Tmolied assent if in his manner of administering
prec asgent. the property he dvwes any act
which is referable to his character of legatee and is
not referable to his character of executor.

V. Sturges, 7 Taunt. 283, per Gibbs C. J.
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Hlustration.

An executor takes the rent of a house or the terest of
Government securities bequeathed to him, and applies it to
his own use. This is assent.

An executor's assent to his own legacy is required on the same prin-
ciple as his assent in the case of a bequest to another person, vz, that
until he has examined the atate of the assets, he eannot decide whether
they will admit of his taking the thing bequeathed as u legney, and
whether it must not of necessity be applied in sutisfuction of debts
(Wms. Exors. 1244).

Other IHlustrations are . An executor says that he will have the
legacy according to the Will: or hv deed reeiting that he has a house
by bequest, assigns it or repairs & house beguaeuthed to him at Lis own
expense ; or excludes a co-executor from joint occupaney of property
with him; or performs a condition or trust annexed to the bequest
the executor has impliedly assented to his legacy.

It 18 a rule that it 18 not suthcient to constitute an nnplied assent
to shew that the act is equally applicable to the title of legatee ns to
the character of executor (Wms, Lxurs. 1245).  ‘T'hus if the executor
sells or grantsa lease of a house bequeathed to him, this cannot he
construed an assent, because the act 18 consistent with hisx power und

character as executor.
If an executor-legatee renounce probate, his assent to his own

legacy will be ineffectual.

6 ( r w ety

Assent of execttor 296. 'The a.s.sqntuf Lh.o execu

gives effect to legacy tor to a legucy gives effeet to it
from testator’s death. from the death of the testator.

Wms. Exors. 1243. .

Tlustrateons.

(@) A legatee sells his legacy before 1t 18 awented {6 by
the executor. The executor’s subsequent assent operates for
the benetit of the purchaser, and completes his utle to the
legacy.

() A bequeaths 1,000 rupees to B with interest, from
his death, The cxecutor does not assent to this legacy
until the expiration of a year from A's death. B 15 enti-
tled to interest from the death of A.

It is the duty of executors to assent as <non as all the debits and
expenses attending the administration have been  satislied and
there is a sufficient residue to pay all the legacies (1 Rop. Leg.
by White, 854).

AL Y 18

Executor not bound 297.  An executor s ot
to pay or deliver lega- bound to Ay or deliver any lcgu-
riesuntil afler one year oy yntj] the expiration of one
{rom testator's death. .

year from the testator’s death.

Wms Exors. 1250
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Tllustration.

A by his Will directs his legacies to be paid within six
months after bis death. The executor is not bound to pay
them before the expiration of a year.

Benson v. Maude, 6 Madd. 15 ; Brooke v. Lewts, ibid. 358.

One year is also the period ﬁxed by the Civil law and adopted by
the English Courts. During this time it is presumed that the execu-
tor may fully inform himself of the state of the property (Wood v.
Penoyre, 13 Ves. 333, 334). But within that nod (as the Illustra-
tion shews) he cannot be compelled to pay a legacy, even where the
testator directs it to be dlscharged within a less time after his death. Of
course, If the state of the testator’s circumstances be such as to enable
the executors to discharge legacies at an earlier period, they have
authority to do so.

PART XXXVI.
Of the Payment and Apportionment of Annuities.

298. Where an annuity is given by the Will,

Commencement of aRWd 10 time is fixed for its com-
annuity when no time mencement, it shall commence
fixed by Will. from the testator’s death, and the
first payment shall be made at the expiration of a
year next after that event.

Glibson v. Bott, 7 Ves. 96, 97 per Lord Eldon.

299. Wliere there is a direction that the annuity

When payment of Shall be paid quarterly or month-
annuity to be paid ly, the first payment shall be due
quarterly or monthly  at the end of the first quarter or

ret falls due.

first month, as the case may be,
after the testator’'s death ; and ghall, if the executor
think fit, be paid when due, but the executor shall
not be bound to pay it till the end of the year.

Houghton v. Frankhin, 1 Sim. & Stu. 390.

300. Where there is a direction that the first

Dates of successive P&yment of an annuity shall be
payments when first made within one month or any

payment of an annuity
divected to be made other division of time from the

within a given time, or death of the testator, or on a day
on & dsy certain. certain, the successive payments
are to be made on the anniver-

Apportionment where
e erere . gary of the earliest day on which

times of payment. the Will authorizes the first pay-
ment to be made; and if the
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annuitant should die in the interval betwecn the

times of payment, an apportioned share of the an-
nuity shall be paid to his representative.

Here the English law as laid down in Irvin v. Ironmonger, 2 R.
& M. 531, appears slightly departed from. According to that case
where a testatof gives an annuity to A for life, and directs the first
payment to be made within one month from his, the testator's, death,
the annuity commences from such death; the first year's payment is

paid in advance at the appointed time: the payment for the second
year does not become due till the end of that year.

PART XXXVII.
Of the Investment of Funds to provide for Legucies.

301. Where a legacy, not being a specific lega-
Investment of sum CY» 18 given for life, the sum be-
bequeathed where a queathed shall at the end of the
legacy, not specific,is  year be invested in such securi-
given for life. . ) .
ties as the High Court may, by
any general rule to be made from time to time,
authorize or direct, and the proceeds thereof shall
be paid to the legatee as the same shall accrue due.
302. Where a general legacy is given to be paid
Investmentofamount 80 8 future time, the exccutor
of general legacy, to be  shall invest a sum sufficient to
puid at a future time.  peet it in securitics of the kind
mentioned in the last preceding
Section. The intermediate in-

terest shall form part of the residue of thie testator's
estate. -

Phippa v. Annesley, 2 Atk, 58: Niwckesson v. Cockill, 9 Jur.
N. 8. y75.

Intermediate interest.

303. Where an annuity is given and no fund is
Procedure when no Ch8rged with its payment or
fand is charged withor  appropriated by the Will to
;I;ﬁ';’l’"‘ toanan-  gngwer it, & Government annuj-
' ty of the specified amount shall

be purchased, or, if no such annuity can be obtained,
then a sum sufficient to produce the annuity shall
be invested for that purpose in such securities as

the High Court may, by any general rule to be
made from time to time, authorize or direct.
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304, Where a bequest is contingent, the executor

Transfor to residuary 18 00t bound to invest the amount
legatee of amount of of the legacy, but may transfer
contingent bequest.  the whole residue of the estate
to the residuary legatee on his giving sufficient
security for the payment of the legacy if it shall
become due.

The principle is that the legatee being entitled to receive a certain
sum of money when the contingent event happens, the legacy is not
capable of being secured by the present appropriation of any sum of

stock, which is always fluctuating in value. See Webler v. Webber,
1 Sim. & Stu. 312, 313 per Sir John Leech : King v. Wallcott, 9 11a. 696.

305. Where the testator has hequeathed the

Investment of resi- residue of his estate to a person
due bequeathed to o for Jife without any direction to
In'r;.(.t;,m to invest @ 1nvest it in any particular securi-
particular securities, ties, so much thereof as is not at
the time of the testator’s decease invested in such
securities as the High Court may for the time being
regard as good securities, shall be converted into

money ang invested in such securities.

Wms. Exors. 12506.

306. Where the testator has bequeathed the resi-
Investment of re-  due of his estate to a person for
vidue bequeathed to a Jife ywith a direction that it shall
person for life, with . . . .
direction to invest jn b€ invested in certain specified
specified securities. securities, so much of the estate
as is not at the time of his death invested in securities
of the specified kind shall be converted into money

and invested 1n such securities,

Wms. Exors. 1256,

307. Such conversion and investment as are con-

Time and manner templated by the two last pre-
of the conversion and  ceding Sections shall be made at
tivestinent. such times and in such manner
as the exccutor shall 1 his diseretion think fit; and
until such conversion and investment shall be com-
pleted, the person who would be for the time being
_ Interest payable until entitled to the income of the
'nvestinent. fund when so invested shall
receive interest at the rate of four per cent. per
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annum upon the market value (to be computed as
of the date of the testator's death) of such part of
the fund as shall not yet have been so invested.

Wms. Exors. 1257.

308. Where, by the terms of a bequest, the le-
Procedure  where £Atee is entitled to the imme-
minor is entitled to dlate payment or possession of

immediate payment or 3
possession of bequest, the money or thi 'g bequeathed,

and there is no direc.  but 18 a minor, and there is no
tion o pay to any per- direction in the Will to pay it
son on his behalf. to ~— - = mmmm e Mo Lovar T
executor or administrator shall pay or deliver the
same into the Court of the District Judge, by whom
the probate was or letters of administration with
the Will annexed were granted, to the account of
the legatce, unless the legatee be a ward of the
Court of Wards; and if the legatee be a ward of
the Court of Wards the legacy shall be paid into
that Court to his account, and such payment into
the Court of the District Judge, or into the Court of
Wards, as the case may be, shall be a sufficient
discharge for the money so paid ; and such money
when paid in shall be invested in the purchase of
Government securities, which, with the interest
thereon, shall be transferred or paid to the person
entitled thereto, or otherwise applied fo. his benefit,
as the Judge or the Court of Wards, as the case may
be, may direct.

So in Eugland when a legatee is an infant and would be entitled to
receive the legacy if he were of age, the executor is not justified in
paying it either to the infant or to the father, or any other relation of
the infant on his account without the sanction of a Court of Kquity.
And even in the case of a child who has attained majority payment to
the father is not good unless it be made by the consent of the child, or
confirmed by his subsequent ratification. But when the direction
is not to pay to the child; but the bequest is made to a trustee for him,
the executor will be justified in paying the money to the person so
appointed (Wms. Exors. 1267, 1269).

* And there 18 no direction in the Will" 8o in England the direc-
tion for payment to the trustee must appear on the face of the Will,
and cannot be proved by parol evidence (Cooper v. Thornton, 8 Bro,
C. C. 97 per Lord Alvanley).

“ Shall pay or deliver the same,” i. e. the whole legacy. The execu-

tor cannot apply ::(1{ part of the capital of the legacy for the child’s
maintenance or advancement, or any other purpose than mere
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necessaries, without the sanction of the Court. But as to the inferest
of the sum bequcathed, he may apply a requisite part of it for the
support of the infant without the authority of the testator.

The executor does not appear bound to pay the legacy into the
District Court, or into the Court of Wards, tilf)the expiration of a year
from the testator's death.

PART XXXVIIL
Of the Produce and Interest of Legacies.

Legatee of a specific 309 The legatee of a specific
legacy entitled to pro- legacy 18 entitled to the clear
duce thereof from tes-  produce thereof, if any, from the
tator's death. , ' )

testator's death.

Exception.—A specific bequest, contingent in its
terms, does not comprise the produce of the legacy
between the death of the testator and the vesting of
the legacy. The clear produce of it forms part of
the residue ot the testator’s estate.

Llustrations.

(@) A bequeaths his flock of sheep to B. Between the
death of A and delivery by his executor the sheep are
shorn, or some of the ewes produce lambs. The wool and
lambs are the property of B.

Wims, Exors, 1283.

() A bequeaths his Government securities to B, but
postpones the delivery of them till the death of C. The
interest which falls due between the death of A and the
death of C belongs to B, and must, unless he 1s a minor, be
paid to him as it 18 received.

(c) The testator bequeaths all his four per cent. Go-
vernment promissory notes to A when he shall complete
the age of 18. A, if he complete that age, is eutitled to
receive the notes, but the interest which accrues in re-
spect of them between the testator's death and A’s complet-
ing 18, forms part of the residue.

2 Rop. Leg. 276.

The law considers specific legacies as severed from the bulk of the
testator's property, by the operation of the Will, from the testator's
death, and with their increase and emolument specifically appropriated
for the benefit of the legatee from that period, so that interest is com-
puted on them from the death of the testator, and it is immaterial

whether the enjoyment of the principal is postponed by the testator
ur not.
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310. The legatee under a general residuary

Residuary legatee en.  €QUest is entitled to the pro-
titled to produce of duce of the residuary fund from
st T from the  testator’s death,

Exception—A general residuary bequest contin-
gent in its terrus does not comprise the income which
may accrue upon the fund bequeathed between the
death of the testator and the vesting of the legacy.
Such income goes as undisposed of.

With respect to contingent legacies, as well particular as residuary,

interest is not duc to the legatee until the time of payment arrives.
2 Rop. Leg. 279.
Lilustrations,

(@) The testator bequeaths the residue of his property
A, a minor, to be paid to him whea he shall complete the
age of 18. The income from the testator’s death belongs
to A.

(0) The testator bequeaths the residue of his property
to A when he shall complete the age of 18. A, if he com-
plete that age, is entitled to receive the residue. The in-
come which has accrued in respect of it since the testator’s
death goes as undisposed of.

That is to say, it falls into the residue to accumulate for the benefit
of the residuary legatee, or for the executors or next of kin of the tes-
testor upon the event of the residuary legatee's death before the legacy
vests in him, or for such other person as may on that contingency be
named to take (2 Rop. Leg. 280: Studholm v. Hodgson, 3 P W.
299: Green v. Ehins, 2 Atk. 472).

311. Where no time has been fixed for the

Interest when no time payment Of. o general _ lt‘gaCy,
is fixed for payment ofa  1nterest begins to run from the
general legacy. expiration of one year from the
testator’s death,

Section 297 allows the executor a year to ascertain and scttle the
testator's affairs; and it presumes that at the expiration of that period,
and not before, all debts, &c., have been satisfied, and that the executor
is able to apply the residuc among the legatees. Before this period,
therefore, & general legacy is not due, nor can the legatee claim it,
although the executor may, if he think fit, pay it sooner: so that no
interest accrues due for delay in payment of the principal, until after
the expiration of the year from the death (2 Rop. Leg. 228).

Exceptions.—(1l.) Where the legacy is be-
ueathed in satisfaction of a debt, iuterest runs from
the death of the testator.
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Clarke v. Sewell, 8 Atk. 98: and see Shiri v. Westby, 16 Ves, 393.

(2.) Where the testator was a parent or a more
remote ancestor of the legatee, or has put himself in
the place of a parent of the legatee, the legacy shall
bear interest from the death of the testator.

For a parent or person who has put himself in loco parentis is
under a natural obligation to provide a present, as well as a future,
maintenance for the child (Crickett v. Dolby, Pre. Cha. 367).

(3.) Where a sum is bequeathed to a minor with
a direction to pay for his maintenance out of it,
interest is payable from the death of the testator.

312. Where a time has been fixed for the pay-

Interest when time ment of a general legacy, interest
has been fixed. begins to run from the time so
fixed. The interest up to such time forms part of
the residue of the testator’s estate.

It makes no difference whether the legacy be particular or residuary,
vested or contingent, (2 Rop. Leg. 237, 240: Heath v. Perry, 3
Atk. 102).

Exception—Where the testator was a parent or a
more remote ancestor of the legatee, or has put him-
self in the place of a parent of the legatee, and the
legatee 18 a minor, the legacy shall bear interest
from the death of the testator, unless a specific sum
18 given by the Will for maintenance.

“ A more remote ancestor,” a grandfather or great-grandfather.
Herein the Act varies from the English law, according to which grand-
children and great-grandchildren are, in such cases, considéred as
strangers to the testator (2 Rop. Leg. 246).

‘“ And the legatee is & minor.” So in England, the exception in
favour of children of the testator and those towards whom he has
placed himself m loco parentis does not extend to adults (Raven v.
Waite, 1 Swanst. 553).

As to the sum given for maintenance see Leslie v. Leslie, Dru. t.
Sugd. 1: Boddy v. Dawes, 1 Keen, 362). If the sum be insufficient
and the legacy be vested the Court will allow a reasonable mainte-
nance, notwithstanding the surplus interest be directed to accumulate
(2 Rop. Leg. 238: Wms. Exors. 1283).

Rate of interest. 313. The rate of interest
shall be four per cent. per anoum,

This is the English rate. Wms. Exors. 1291.
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314. No interest is payable on the arrears of

No interest paysble 80 ADnNUity within the first year

on arrears of annuity from the death of the testator,

after  glthough a period earlier than

the expiration of that year may

have been fixed by the Will for making the first
payment of the annuity.

As annuities, in the absence of any direction in the Will to the

contrary, commence from the death of the testator (Section 29%8), and

the ficst payment becomes due at the end of the year from that event,

if interest upon the arrears of the annuity be payable at all, it must
he computed from the year's end. (2 Rop. Leg. 228, 308: Wms,

Exors. 1287),
315. Where a sum of money is directed to be
Interest payable on Invested to produce an annuity,

sum to be invested to interest is payable on 1t from the
produce annuity. death of the testator,

Here the interest is payable as representing the annunity, which, as
no time is fixed for its commencement, is considered as beginning from
the testator's death (Section 298

PART XXXIX.
Of the Refunding of Legacues.

316. When an executor has paid a legacy under

Refund of legacy the. order of a Judge, he is
paid under Judge's entitled to call upon the legatee
orders. to refund, in the event of the
assets proving insufficicnt to pay all the legacies.

Qo in England, where the executor pays the legacy under the com-
pulsion of a suit, he is entitled to compel the legatee to refund in case

of a deficiency of assets (Wms. Exors. 1308 : Newman v. Barton, 2
Yern. 205).

317. 'When an executor has voluntarily paid a
Norefund if legacy legacy, he cannot call upon a

paid voluntarily. legatee to refund, in the event
of the assets proving insufficient to pay all the
legacies. .

When an executor voluntarily pays a legacy the presumption is
that he has enough to pay all the legacies, and the Court will oblige
Lim, if solvent, to pay the rest, (Orr v. Kaines, 2 Ves. Sen. 194 : Wms.
Exors. 1308 : 1 Rop. Leg. 396).

“ All the legacies”—not ** all the delts.’—Bee Sec. 319,
Al
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318, When the time prescribed by the Will for

Rofind when legacy the performance of a condition
has become due on per-  has elapsed, without the condi-
formance ofa condition tion having been performed, and
lowed under Section the executor hasthereupon, with-
124. out fraud, distributed the assets ;
in such case, if further time has been allowed under
the one hundred and twenty-fourth Section, for the
performance of the condition, and the condition has
been performed accordingly, the legacy cannot be
claimed from the executor, but those to whom he
has paid it are liable to refund the amount.

319. When the executor has pald away the

When ench legntoe  ASSELS n l_egacies, 'and he 1s after-
is campellable to re-  Wwards obliged to discharge a debt
fund in proportion. of which he had no previous
notice, he 1s entitled to call upon each legatee to
refund in proportion.

Wins. Exors. 1308.

320. Where an executor or administrator hLas

Distribution of as- given such notices as would have
sety. been given by the High Court
in an administration suit, for ercditors and others
to send 1n to him their claims against the estafe of
the deceased, he shall, at the expiration of the time
therein nawed for sending in claims, be at liberty to
distribute the assets, or any part thereof| in discharge
of such lawful claims as he knows of, and shall not
be liable for the assets so distributed to any person
of whose claim he shall not have had notice at the
time of such distribution; but nothine herein con-
Creditor may follow  tained shall prejudice the right
Ratots, of any creditor or claimant to
follow the assets, or any part thereof, in the hands
of the persous who may have received the sawe res-
pectively.

This Section is—with the substitution of * High Court® for ¢ Court of
Chancery'—the 29th Section of 22 and 23 Vic, c. 35 (An Act further
to amend the law of property, and to relicve trustees). ‘The following
i the furm of uotice now given by the High Court in an administratien
sull \—

* Pursuant to a Decree of the High Court of Judicature at Fort
Williaw in Beogal in its Ordinary Original Civil Jurisdiction, bearing



( 195 )

date the 2nd day of June 1865, inacause A. B. vs. C. D, the creditors
of [or the persons claiming debts or liahilities affecting the estate of, or

the persons claiming to next of kin to, or the heir of, as the case
may be] E. F. deceased, late of Calcutta, Merchant, who died on or
sbout the day of , are on or before the 22nd day of

July next to come in and prove their claims before the Hon'ble Mr. J.
Macpherson, one of the Judges of this Court, at the Town Hall, or in
default thereof they will be peremptorily excluded from the benefit of
the said Decrce. Saturday the 29th day of July 1865 at 11 o'Clock in
the forenoon at the said Town Hall is appointed for hearing and
adjudicating upon the claims.

Hicu Courr, ‘

Regr.'s Office. Offic. Regr.
( Endorsed.)

Let this advertisement he published  twice in the forrrnment
(Gazetle, twice in the Inglishman, twice in the Hurkaru, twice in the
Probhokur and twice in the Bhuskur.

321. A creditor who has not reccived payment

Within what period a of his debt may, within two years
creditor may call upon  after the death of the testator or
a legatee to refund. onc year after the legacy has
been paid, call upon a legatee who has recerved
payment of his legacy to refund, whether the assets
of the testator’s estate were or were not sufficient at
the time of his death to pay both debts and legacies;
and whether the payment of the legacy by the exe-
cutor was voluntary or not.

This is the English law, except that in England there 18 no express
limitation of the time within which a creditor can muke u legatee refund
(Wms. Exors. 1308, 1309: 1 Rop. Leg. 308).

392. If the assets were sufficient to satisfy all

When  legatee who  1HC 10{_:1,10105 at the timo of the
has not receved pay-  testator’s death, a legatee who
ment or who has been  hag not received payment of his
compelled to refund v
under Section 321, can- legacy, or who has bheen com-
nﬂt?b‘{i‘slle one who hus  pelled to refund under the last
full to Cppament M preceding Section, cannot oblige

one who has received payment
in full to refund, whether the legacy were paid to
him with or without suit, although the asscts have
subsequently become deficient by the wasting of the
executor.

Walcot v. Hall, 1 P. W. 495 n. The distinction between the case
put in this Section and that putin Section 323, is that here the legatee has
received no more than he was entitled to, and the execntor iy therefore

the only person to e resorted to.  Huere 1o, where the executor hus
committed a devastavit, the legatec retains the advantage of his legal
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diligence which the other legatees neglected by not bringing their
suit% in time before the wasting by the executor (4non., 1 P. E{V. 495).

323. If the assets were not sufficient to satisfy
When an unsatisfied 11 the lega,cles at the time of
legatee must first pro- the testator’s death, a legatee
ceed against executor, who has not received payment
if solvent. .
of his legacy, must, before he
can call on a satisfied legatee to refund, first pro-
ceed against the executor if he is solvent ; but if
the executor is insolvent or not liable to pay, the
unsatisfied legatee can oblige each satisfied legatee
to refund in proportion.
Here the legatee who has received his legacy in full has received
more than he was entitled to, and the other legatees may therefore
fairly call on him to refund. But they must resort in the first place

aguinst the executor if solvent, for he, by paying the one legacy, has
tﬁmithed assets to pay all (Orr v. Kaimes, 2 Ves. Sen. 194).

324. The refunding of one legatee to another
Limit to the refund- sha}l not exceed the sum by
ing of one legatee to WhICh the satisﬁed legacy ought

another. to have been reduced if the
estate had been properly administered.
Tllustration.

A has bequeathed 240 rupees to BB, 480 rupees to C, and
720 rupees to D.  The assets are only 1,200 rupees, and if
properly administered would give 200 rupees to B, 400
rupees to C, and 600 rupees to D. C and D have been
paid their legacies in full, leaving nothing to B. B can
oblige C to refund 80 rupees, and D to refund 120 rupees.

Refunding to be with- 325. The refunding shall in
out interest. 1n all cases be without interest.

“In all cascs.” Here i8 a variation from the English law, which
Lord Eldon in Gitt::ns v.ﬁteele, 1 Sw:mst.“.!()(), stated thus: “Ifale

AWV ITY I T ] l:\u. u{ LA RG -u-u Lo . WUl B vuc aegnlee 15 enuiuea o another
fund making interest in the hands of the Court, justice must be done
out of his share.” (Wms. Exors. 1309 : I Rop. Leg. 401).

326. The surplus or residue of the deceased’s

Residue of the de- property after Ea{ment of debts
all

ceased's property after : .
usual payments to be and legacies, s be paid to the

aid to residuary lega- Tesiduary legatee when any has
PROETEEEY T been appointed by the Wil
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And although the residuary legates die before the payment of the
debts and the ascertainment of the amount of the surplus, it shall
devolve on his representative. (Wms. Exors. 1310).

PART XL,

Of the Liability of an Executor or Administrator for
Devastation.
327. When an executor or administrator misaﬁ-

Liability of exceutor plies the estate of the deceased,
or administrator for Or subjeets it to loss or dumage,

devastation, he is liable to make good the
loss or damage so occasioned.
Lilustrations.

(@) The executor pays out of the estate an unfounded
claim. He is liable to make good theloss.

(b) The deccased had a valuable lease renewable by
notice, which the exccutor neglects to give at the proper
time. The exccutor 18 Labie to make good the loss.

(¢) The deceased had a lease of less value than the rent
payable for it, but terminable on notice at a particular time,
The executor nezlects to give the notice.  He 1s liable to
make good the loss.

Other Ilustrations are :—

(d) The exccutor applies part of the assets to the satisfuction of
his own debt to a third party :

(e) e collusively xells the testator’s goods at an undervalue:

(/) He misapplies the gssets in undue expenses for the funeral :

(g) He pays debts out of their legal order to the prejudice of such
as are supenor, and of which he bad notiee -

(k) He assents to or pays a legacy when there is not enough for
creditors:

(1) He surrenders the residue of a term where the land is of greater
yearly value than the rent:

(k) He neglects to assign the residue of a term where the rent is

cater than the yearly value of the land ; or

() He releases a cause of suit founded on a wrong accruing in the
testator’s lifetume :

In each of these cases he is liable to make good the loss.

In Hlustration (a) ¢an unfounded claim’ means a clsim which the
executor is not bound to satisfy, e. g. a claim on a bond er turpi cansa,
or a cluim for the schooling, feeding or clothing of the children of the
deceased subsequently to Lis death.

328. When an executor or administrator occa-
For neglect to get 51008 & loss to the estate by
in any part of the de- neglecting to get in any part of
i property. the property of the dececased, he
liable to make good the amount.
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Wms. Exors. 1682, 1645 : Seton Dec. 8d. ed. 11, 739.

Hlustrations.

(a) The executor absvlutely releases a debt due to the
deccased from a solvent person, or compounds with a debtor

who is able to pay in full. The executor is liable to make
good the amount.

But if the release or composition appear to be for the benefit of the
trust estate it is an excuse (Blue v. Marshall, 3 . Wms, 8S1: Pen-
nwgton v. Healey, 1 Cromp. & M. 402).

(1) The executor neglects to sue for a debt till the deb-
tor 18 able to plead the Act for the limitation of suits, and
the debt is thereby lost to the estate. The executor is
liable to make good the amount.

Wms. Exors. 1637.

Other THustrations are :—

(¢) The executor neglects to call in the money due on a hond to
the testator, and  the obligor becomes bankrupt and no dividend iy
nmiade on the bankruptey (Powell v. Jovans, 5 Ves, 839) :

()  An executor leaves an ascertained residue in his co-executor's
hands who becomes bankrupt (Lincoln v Weight, 4 Beav. 427).

(¢) He enables a co-executor to receive monev and does not enforce
# debt due from him to the cstate (Candler v. Tillett, 22 Beav. 257).

() The executor for more than a year, after the testator's death,
allows part of the assets to lie unproductive in the hands of a banker
who fails (Moyle v. Moyle, 2 Russ. & My. 710) :

(g) The executor negligently omits to sell certain sHares of the
testator which were at a premium at the time of his death, but which
subsequently fell to a discount (Hughes v. Empson, 22 Beav. 181):

In each of these cases the executor is liable.

If the testator have been in a partnership business the executor
should wind it up ns soon as possible. For, as Lord Eldon said in
Ez p. Garland, 10 Ves. 119, * the case of an executor is very hard,
Ile becomes liable, is personally rcsgonsible to the extent of all his
own property ; also in his person, and he may be proceeded against as
a bankrupt ; though he is but a trustee. But he places himself in
that situation by his own choice, judging for himself whether it is fit
and safe to enter into that situation and contract that sort of responsi-
bility.” Sce further s to executors continuing the testator's business,
2 Lindley Partnp. 882 et seq. Suppt. 139.

Ag to the linbility of an executor for a devastavit by his co-executor
sce Wms. Exors. 1649 et seq.

A husband has hitherto been liable for the acts of his wife a8 execu-
trix or administratrix because, as he became possessed of the assets in
her right, and as she had no power to act alone, his assent to those
acts was presumed. But although his previous consent is necessary to
her becoming a representative, under this Act, Section 4, he acquires
no interest in her property, and under Section 275 she has all the powers
of an ordinary executor or administrator. Therefore she has power
to act alone. Hence his assent to her acts is unnecessary and will not
be presumed ; and therefore, it is submitted, on the principle cessante

ratiore ceszat et ipsa lex, he will not be liable for a devastuvit com-
mitted by his wife.
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PART XLI

329.  For every instrument or writing of any of

Stamps and fees on the kinds speeified 10 the Sche-
instruments mentioned  dule to this A(‘t and which shall
in this Act. be made or ew('utvd after the
commencement of this Act, there shall be pavable
to Government a Stamp dutv or fee of the amount
indicated in the said Schedule.

330. Nothing contained in this Act shall be

Savine of richte, qu.  deemed or taken to supersede or
tiee, aud  privileges of afiect the l‘l"lltﬁ% (1llthﬂ nnd pl‘l-
Aduwinistrator General, vileges  of “the  Administrators
General and Ofﬁuamw Administrators General of
Bengal, Madras, and BombM respectively, under or
by virtue of Act VIII of 1835 (fo amend the law
relating to the office and dutics of Adminisirator
(Jen Pml) Act XXVIof 1860 (to amend Act VIII of
1855), the Regimental Debts’ Act, 1863, and the
Administrator General's Act, 1865 ; and 1t shall
be the duty of the Magistrate or other Chief Oflicer
charged with the executive administration of a
district or place in ceriminal matters, whenever any
person to whom the provisions of this Act shall ap-
ply shall die within the limits of his jurisdiction, to
report the circumstances without delay to the Ad-
ministrator General of the Province, retaining the
property under his charge until letters of admiuis-
tration shall have been obtained by that Officer or
by some other person, when the property is to be
delivered over to the person obtaining such letters,

or who may obtain probate of the Will (if any) of
the deceased.

The Indian Acts here referred to are printed in the Appendix. The
Regimental Debts’ Act is noticed at Sec. 279.

The badly worded provision a8 to the custudy of the J:ro perty, i. e.
it is to be presumed, the drceased’s property, which, with the rest of
this Section, was introduced in Special Committee, scems modelled on
Bee. 54 of Act VIIT of 1855, nnd muy pussibly be beld to conflict
with the provision in Section 239 of the present Act. The Officer

pomted by the Judge under the latter Section will probably be always

e Magistrate or other Chief Ofticer mentivned in Section 330,
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331. The provisions of this Act shall not apply
Suceession toproper-  £0  Intestate or Testamentary

ty of lindis, Muhwn-  gyceession to the property of
madans or Buddhists

and certain Wills, In. 21y Hindd, Mubammadan or
testacies and marriages Buddhist ; nor shall they apply
not aflected by this Act. ¢, any Will made, or any mtes-

tacy occurring before the first day of January 1866,
The fourth Scction shall not apply to any marriage
contracted before the same day.

As we see from its connection with ¢ Muhammadan® and ¢ Buddhist’
“Hindid" is here used as a theological term and as denoting a person
me'essing any form of the Brahmanical relizion or religion of the

’urfinas : this would include Jains and Sikhs (as to the latter see Doe
d. Kissenchunder Shah v. Baidam Beebee, 2 Morl. Digz. 22). But the

term ¢ Hindi' would not, apparently, include the Bdbd Ldlis who
‘adore but one God, dispensing with all forms of worship, and
directing their devotions by rules and objects [sic] derived
from o medley of Veddnta and Sifi tenety’ %l. H. Wilson’s
Works, i. 347): the Prdn Nithis or Dhdimis in Bindelkhand who
consent to the real identity of the essence of the Hindd and Muham-
madan creeds (Ibid. 352), the Sddhus ¢ Puritans’ a sect of Hindu
Unitarians who are found chiefly in the “ upper part of the Doib
from Fanikhabd to beyond Delbi” (Ibid. 352), perhaps the Satndmis
who profess to worship but one God, though they recognise the whole
Hindu Pantheon (Ibid. 336), the (lira Ndrdydnis, who simply pro-
fess the worship of one God, and admit proselytes alike from Hindiis
and Mubammadans (Ibid. 358) : the ("unyavadis whose doctrines are
atheistical (1bid. 359).

* Muhammadan,” whether Shia (see Rijd Deedar Hossein v. Ranee
Zuhoor-ovn- Nissa, 2 Moore 1. A, Ca. 441) or Sunni (a).

Where one MHadjee Mustapha stated in his Will that he did not
believe in any of the esmblisl{)ed systems of religion, but that he con-
formed to the religion of the Government of Constantinople, where he
was born, this was deemed by the late Supreme Court of Bengal suffi-
cient evidence of his being o Mubamwadun (Morton’s Dec. 2d ed.

. 109).
B Buddhist ;’ this excludes the Burmese, the Tibetans in the valley
of Spiti, and the Lepchas about Darjiling.

The Act at present clearly applies to

1°.  Europeans by birth or descent domiciled in British India.

2°.  Kast Indiaus or *Eurasians' i. e, Christians of mixed European
and Native blood.

3°. Jews (see Solomon Hayum Musleak v. Ezra Ezechiel Musleah,
1 Boulnois, 234 : Musleak v. Musleah, Iult. 420).

4°.  Armenians (see Aratoon v. Aratoon, 7 S. D. A. 528: Stephen
v. Hume, Fult. 420: Phanus Jokannes, Mort. 2d ed. 16 : Aratoon v.
Jokanxes, ib. 19. Emin v. Emin, ib. 242, the deed poll executed

in their favour by the E. I. Company, ib. 37, and Gregory v. Cochrane,
8 Moo. I. A. Ca. 275).

(2) As to a Muhammadan's Will sce AbdullaA, Mort. Dec. 28. Likea Hindui's,
& Muhammadan's Will m:} be nancupative. But, without consent of the heirs,

the testamentary power of a Muhammadan does not extend to more thau oune-
third of che ostate (Hedaya IV, ~
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5. Parsees —so fur as regards the law of testamentary succession—
(see Mikirwanfee Nuosherwanjee v. Awan Bace, 2 Rore. Bom. Rep. 200
Modee RKuikoosrow Hormuspee v. Coorerbhuee, 6 Moo, 1. A, Ca. 448).

6. Native Christians, ¢ e, converts to Christianity and  their
Christian descendants (sce Abrakam v, Abrakam, 9 Moo, 1. A. Ca. 193).

7. The Natives of India mentioned in the Commentary on the
following Section.

Y. The whole Act, except in 8o far as it relates to succession to
moveable property, umnlivs to Europeans in Tudia not having an
Indian domicile, But if a person domiviled in England die in fndin
leaving a testamentary paper and possessed only of moveable property
in India, the Courts of Indin should not grant probate of the paper
unless it was executed according to the law of Kngland.  (Stunley v.
Barnes, 3 Hasg, 373). I such a person die intestate and possessed
only of moveable property in India his debts will be paid secording to
English Inw (Sec. 283), and of the residue, if he leave a widow but no
next of kin, she will be entitled only to one moiety, the Crown tuking
the other.  (supra, p. 17).

The Act, apparcutly, would not apply to a Will made before st
January 1866, but revived by a Codicil exeeuted after that day.
The corresponding expression in Locke King's Aet is “any Will made
before January 1, 1855, and Mr Hawkin< is of opinion that the repuh-
lication by codieil since 1855 of a Wil made before 1835 would
not bring the Will, if containing a devise of mortgaged estates, within
the provisions of that Act (Ilawk. 2K0 2.)

332. The Governor-General of Tndia in Council

Power of Governor-  &hall from time to time  havo
General to exempt any - pogwer, by an order, etther retro-
race, sect, or tribe n . it .
British India from the  Rpectively from  the passing  of
operation of thiv Act. this Act, or prospectively, to
exempt from the operation of the whole or any part
of this Act the members of any race, scct or tribe,
in British India or any part of such race, seet or
tribe, to whom he may consider it impossible or
inexpedient to apply the provisions of this Aet, or
of the part of the Act mentioned i theorder.  The
Governor-General of Iudia in Council shall also
have power from time to time to revoke such order,
but not so that the revocation shall have any retro-
spective cffect.  All orders and revocations mado
under this Section shall be published in the Gazette

of India.

This Scetion enables the Government to exempt the non-Aryan
Natives of India not comprined within the theological terms * Hindi,'
« Mubammadan® or * Buddhist,' sueh as the Rantals and other Kols,
the Sub-Himalavan and other Bhutan tribes, the Nigas of Assam,
the Kus, the Gonds, the Bhils, the Rajmahalis, the Khonds of Orissa,
the Tudas of the Nilagiris, the Shanars and other demonolaters of
the south of India. 1t also enables Governmeut to cxempt, if
necessary, the eclectic, reformed and atheistical sects mentioned in
the first paragraph of the Commentary on Scec. 331, and such of the
Native Christians as wish to retain their ancient rules of succession.

B 1l
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SCHEDULE,

STAMPS.

Stamps.
Petition for probate or letters
of administration where the value
of the estate (a) exceeds Rupees
five hundred ... Rupees 10 0 O
Ditto where the value of the
estate (a) is less than Rupees five

hundred ... Rupee 1 0 0
Probate or letters of adminis-

tration ... Rupees 8 0 O
Caveat ... Rupces 4 0 0
Citation ... Rupee 1 0 O
All petitions other than those

above-mentioned ... Rupee 1 0 0
Inventory ... Rupece 1 0 0
Administration-bond ... Rupees 8 0 0

FEE.

Translations by the Court

Translator or by order of the

Court, per folio of ninety words... Rupees 2 0 0

(1) See supra, p. 161,



APPENDIX,

ACT No. XXI or 1865.

Passep ny THE GovERNOR-GENERAL oF INpIA IN Couscir,

(Recerved the assent of the Governor-General on the 10th April 186!

An Act to define and wmend the Law relating to Intcstate
Siecession among the Pursces,

WHEREAS it 13 expedient to define and amend the Law
relutmg to Intestate Succession

Preamble. .
among the Parsees ; It is enacted as

follows :—

1. Where a Parsee dies leaving a widow and children,

Division of property  the property of which he shall have
among widow and cnld-  died intestate (a) shall be diyided
ren of Intestatc. among the widow and children, so
that the share of each son shall be double the share of the
widow, and that her share shall be double the sharc of
each daughter.

The ¢ children’ may be either by the widow or a predeccased wife.

2. Where a female Parsac dies leaving a widower and

Division of property children, the property of which she
among widower and shall have dicd intestate (a) shall be
children of Intestate. divided among the widower and such
children, so that his share shall be double the share of
each of the children.

(1) Ser Soction 25 of the Indian Succession Ach, 15365, supra, p. 16, which
Setion applus to I
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The ¢ « hildren' may be cither by the widower or a predeceased hus-
pand. Sons and daughters here, as under scction 4, share equally.

3 When a Parsce dies leaving children but nb widow,

Division of property the property of which he shall have
amongst the children of died intestate (a) gshall be divided
male Intestate who leaves  amongst the children, so that the
no widow. share of each son shall be four times
the share of each daughter.

4. When a female Parsee dies leaving children but no

Division of property Widower, the property of which she
amongst the children of shall have died intestate (a) shall be
fomale Iutestate  who  diyided amongst the children in
leaves no widower,

equal shares,

5. 1f any child of a Parsee Intestate shall have died
L in his or her lifetime, the widow or
Division of predeceas- . . .
od chill's share of Intes. Widower and issue of such child shall
tate’s  property  ameng take the share which such child
the widow or widower  gqy]ld have taken if living at the
and issuc of such child, , .

Intestate’s death in such manner as
if such deceased child had died immediately after the
Intestate’s death,

6. Where a Parsee dies leaving a widow or widower,
Division of but without leaving any lineal de-
wvision of property .

when the Intestate leaves  8¢éndants, his or her father and
n widow or widower, mother, if both are living, or one of
" no lineal descend-  them if the other is dead, shall take
one moiety of the property as to

which he or she shall have died intestate, and the widow
or widower shall take the other moiety. Where both
the father and the mother of the Intestate survive him or
her, the father’s share shall be double the share of the
mother. Where neither the father nor the mother of the
Intestate survives him or her, the Intestate’s relatives on
the father’s side, in the order specified in the first Sche-
dule hereto annexed, shall take the moiety which the father
and the mother would have taken it they had survived the
Intestate. The next of kin standing first in the same
Schedule shall be preferred to those standing second, the
second to the third, and so on in succession, provided that
the property shall be so distributed as that each male
shall take double the share of each female standing in the
same degree of propinguity. If there be no relatives on

she father’s side, the Intestate’s widow or widower shall
take the whole.

“The whole” i. e., the whole of the property of which the deceased
shall have died intestate.

Sec Section 23 of the Indian Succession Act, 1863, supra, p. 16,
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7. When a Parsee dies leaving neither lineal descend-
Division of propert ants nor & widow or widower, his or
when the Intestate leaves her next of kin, in the order set forth
ncither  widow nor in the second Schedule hereto annex-
ed, shall be entitled to succeed to the
whole of the property as to which he
or she shall have died intestate. The next of kin standing
first in the same Schedule shall always be preferred to
those standing second, the second to the third, and 8o on
in succession, provided that the property shall be sv dis-
tributed as that cach male shall take double the share of
each female standing in the same degree of propinquity.
8. The following portions of the Indian Succession
Exemption of Parsces Al 1865, shall not apply to Parscos
from certain parts of (that is to say) the whole of Part
the Indian Buccession JII, the whole of Part IV excepting
Act, 1865, Secction twenty-five, the whole of

Part V, and Section forty-three.

THE FIRST SCHEDULE.

(1.) Brothers and sisters, and the children or lineal de-
scendants of such of them as shall have predeceased the
Intestate.

(2.) Grandfather and grandmother.

(3) Grandfather’s sons and daughters, and the lincal
descendants of such of them as shall have predeceased the
Intestate.

(4.) Great grandfather and great grandimother,

(5.) Great grandfuther’s gons and danghters, and the
lineal descendants of such of them as shall have predeccas-
ed the Intestate.

Tue SECOND SCHEDULE.

(1.) Father and mother.

(2.) Brothers and sisters and the lineal descendants of
such of them as shall have predeceased the Intestate.

(3.) Paternal grandfather and paternal grandmother.

(4.) Children of the paternal grandfather, and the
lineal descendants of such of them as shall have predeceas-
ed the Intestate.

(5.) Paternal grandfather’s father and mother.

(6.) Paternal grandfather’s father’s children, and the
lineal descendants of such of them as shall have prede-
ceased the Intestate.

(7} Brothers and sisters by the mother’s side, and the
lineal descendants of such of them as shall have prede-
ceased the Intestate.
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(8) Maternal grandfather and maternal grandmother.

(9.) Children of the maternal grandfather, and the
lineal descendants of such of them as shall have predeceas-
ed the Intestate.

(10.) Son’s widow, if she have not re-married at or
before the death of the Intestate.

(11.) Brother’s widow, if she have not re-married at or
before the death of the Intestate.

(12.) Paternal grandfather’s son’s widow, if she have
not re-married at or before the death of the Intestate.

(13.) Maternal grandfather’s son’s widow, if she have
not re-married at or before the death of the Intestate.

(14.) Widowers of the Intestate’s deceased daughters,
if they have not re-married at or before the death of the
Intestate.

(15.) Maternal grandfather’s father and mother.

(16.) Children of the maternal grandfather’s father, and
the lineal descendants of such of them as shall have pre-
deceased the Intestate,

(17.) Paternal grandmother’s father and mother.

(18) Children of the paternal grandmother’s father,
and the lincal descendants of such of them as shall have
predeceased the Intestate.

ACT No. XII or 1855 (a).

P’assep BY THE LEGIsLAaTIVE CouNncir or INDIA.

(Recetved the assent of the Governor- General on the 27th March 1855.)

HAn Act to enable Executors, Administrators or Representa-
tives to sue and be sued for certain wrongs.

WHEREAS it is expedient to enable executors, adminis-
trators or recpresentatives in certain
cases to sue and be sued in respect
of certain wrongs which, according to the present law,
do not survive to or against such executors, administra-
tors or representatives ; It is enacted as follows : —
1. An action may be maintained by the executors,
Executors may sue and administrators or representatives of
be sued in certain cases 8DY person deceased, for any wrong
for wrongs committed in  committed in the life-time of such
of adecoar yergon, which has occasioned pecuni-
ary loss to his estate, for which

Preamble,

(a) Sec supra, p. 171,
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wrong an action might have been maintained by such
person, go as such wrong shall have been committed within
one year before his death (a), and provided such action
shall be brought within one year after the death of such
person; and the damages, when recovered, shall be part
of the personal estate of such person: and further, an
action may be maintained against the executors or admi-
nistrators or heirs or representatives of any person
deceased for any wrong committed by him in his lille-time
for which he would have been subject to an action, 8o as
such wrong shall have been committed within one yecar
before such person’s death (4), and so as such action shall
be commenced within two years after the committing of
the wrong : and the damages to be recovered in such action
shall, if recovered against an exccutor or administrator
bound to administer according to the Lnglish law, be
payable in like order of administration as the simple con-
tract debts of such person.

2. No action commenced under the provisions of this
Act shall abate by reason of the
death of either party, but the same
may be continued by or ngainst the

executors, administrators or representatives of the party

deceased. Provided that, in any case in which any such
action shall be continued against the

executors, administrators or repre-
sentatives of a deceased party, such executors, adminis-
trators or representatives may set up a want of nssets as
a defence to the action, either wholly or in part, in the
same manner as if the action had been originally com-
menced against them.

Proviso.

ACT No. XIII or 1855 (e).

. -~ Ve Lol d

Passep nY THE Lecisnative Couxcin or Ixpia.

(Receiced the assent of the Governor-(iencral on the 27th March 1855.)

An Act to provide compensation to families for loss occasion-
ed by the death of a person caused by actionable wrong.

WHEREAS no action or suit is now maintainable in any

p Court against a person who, by his
ble. wrongﬁ:f; act, neglect, or default, may

a) Powell v. Rees. 7 A & E. 426, (}) Rickmond v, Nicholson, 8 Scott,
'¢) Bee supra, p. 171,
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have caused the death of another persdn, and it i3 often-
times right and expedient that the wrong-doer in such case
should be answerable in damages for the injury so caused
by him; 1t is enacted as follows :—

1. Whenever the death of a person shall be caused by
wrongful act, neglect or default, and
the act, neglect or default is such as

person for loss oceasion-  wounld (if death had not ensued) have
ed to it by his death by entitled the party injured to maintain
actionable wrong. an action and recover damages in
respect thereof, the party who would have been liable if
death had not ensued, shall be liable to an action or suit
for damages, notwithstanding the death of the person in-
jured, and although the death shall have been caused
under such circumstances as amount in law to felony or
other crime. And it 18 enacted further, that every such
action or suit shall be for the benefit of the wife, husband,
I:arent and child, if any, of the person whose death shall

ave been so cauged, and shall be brought by and in the
name of the executor, administrator or representative of
the person deceased (), and in every such actiou, the Court
may give such damages (4) as it may think proportioned to
the loss resulting from such death to the parties respective-
ly, for whom and for whose benefit such action shall be
brought, and the amount so recovered, after deducting all
costs and expenses, including the costs not recovered from
the defendant, shall be divided amongst the before-men-
tioned parties, or any of them, in such shares as the Court
by its judgment or decree shall direct.

(a) The defendant is liable for negligence at the suit of the repre-
sentative only when he would have been liable to an action for the
sume cause at the suit of the deceased had he survived. Thus where
n servant is killed in the employment of his master, the master 1s not
liable for negligence for which the servant could not have sued him
(Senior v. Ward, 5 Jur. N. 8. 172, See Wiggett v. Fox, 2 Jur.
N. B. 955).

(») In estimating the damages the reasonable expectation of pecuni-
ary advantage which the surviving relatives had from the deceased is to
be taken into nccount, and the probable pecuniary loss sustained by his
death. Funeral and mourning expenses are not to be included (Delton v.
S. E.Ry. Co,4C. B.N. S 206: Franklinv. S. E. Ry. Co.,3 H. &
N.211: 4 Jur. N.8 565). The pecuniary loss is the only damage
recoverable (Blake v. Midland Ry. Co., 18 Q. B. 93). A wdow, e. g.
cannot recover for loss of her deceased husband'’s society and protection.
Actual damage to the parties on whose behalf the action 1s brought
wmust be proved, and the plaintiff is not entitled to a verdict with
nominal damages on proof merely of death by negligence (Duckworth
v. Johnson, 4 I1. & N. 653 : 8§ Jur. N. 8. 630). Sec further Bullen and
Leake, 2d. ed., 285 : 1 Chitty's Statutes, 1083 note : Chapman v. Rolk-

" 3Jur. N. S, 1180 ; Bramall v, Lees, 29 L. T. 111).
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2. Provided always that not more than one action or
Not more than one a~~  SUit shall be brought for, and in rea-
tion to be brourht: to  pect of the same subject-matter of
be commenced within 12 complaint, and that every such action
months, ey e
shall be brought within twelve calen-
dar months after the death of such decensed person ; pro-
vided that, in sny such action or suit, the executor,
Claim for loss to the administrator or representative of
cstate may be added. the deceased may insert & claim for,
and recover any pecuniary loss to the
estate of the deceased occasioned by such wrongful act,
neglect or default, which sum, when recovered, shail he
deemed part of the assets of the estate of the deceased.

The damages given for the loss te the family will be distributabile
amongst the fumily under the provisions of Section 1.

3. The plaintin any such action or suit shall give a
full particular of the person or per-
gsons for whom, or on whose bchalf,
such action or suit ehall be brought,
and of the nature of the claim in respect of which damages
shall be sought to be recovered.

deliver

The direction as to the insertion of the particulars in the plaint
was made to accommodate the provisions of the Act to the practice
of the Mofussil Courts.

4. The following words and expressions are intended to
have the meanings hereby assigned

them respectively, so far ns asuch
meanings are not excluded by the context or bg the nature
of the subject-matter, that is to say, words denoting the
singular number are to be understood to apply also to a
plurality of persons or things, and words denoting the
masculine gender are to be understood to apply also to
persons of the feminine gender; and the word * person”
shall apply to bodies politic and corporate ; and the word
« parent’’ shall include father and mother, and grand-father
and grand-mother (a) ; and the word ¢ child” shall include
son and daughter, and grand-son and grand-daughter, and
step-son and step-daughter.

Constraction of Act.

(a) But not step-fatler nor step-mother.

¢l
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ACT No. VIII. or 1865.

~AN

-

A

Passep BY THE LicisLaTive Counciyt oF Inpia,
(Received the assent of the Governor General on the 17th February 1855.)

L]

An Act to amend the law relating to the office and duties of
Administrator General,

WHEREAS it is expedient to amend the law relating to
the office and duties of Administrator
General ; It is enacted as follows ;—

1. In cach of the Presidencies of Fort William in Bengal,

Desigoation  of  the Fort St. George, and Bombay, there
Administrators General  shall be an Adininistrator General.
in the three Presidencies.  The said Administrators General shall
be called respectively the Administrator General of Bengal,
the Administrator Gencral of Madras, and the Administra-
tor Gencral of Bombay.,

2. Such officers shall be appointed and may be suspend-

Appointment, suspen- ed or removed by the aut,ho.ritics
jon and removal of Ad-  hereinafter  mentioned respectively,
ministrators General. that 1s ta eav

The Administrator Gencial of Bengual, by the Governor
General of India in Conneil.

The Administrator General of Madras, and the Adminis-
trator General of Bombay, by the Governments of those
Presidencies respectively.

3. Any puson now holding the offiee of Administrator
General at any of the xaid Presidencies,

Preamble.

Continuance of exist-

ing incuwmbents, z:slmll contintie to .hold the. same, sub-
ject to the provisions of this Aet.
Administiator General 4. The Admunstrator General

not to bo deemed an ofti-  shall not be deemed in that capacity
ccr of tho SupremoConrt. 14 Yo an officer of the Supreme Court.
5. All letters of administration, which, since the passing -

Letters of administrn. of Act No. 1I of 1830, have been
tion granted to the Fecle.  £ranted by the Supreme Court of
siastical Registrar of the Judicature at Fort St. George to the

Madras Suprome Court X et 10 :
since Act 11, of 1850, and Eeclesiastical Registrar of that Court

Estates, &c. tranferred o 10 Virtue of his office, and all estates,
Adwministrator General. effects and interests, books, papers and
_ documents, now vested in. or belong-
mg to the said Ecclesiastical Registrar, or under his control,
by virtue of any such letters of administration, are by this
Act transferred to and vested in him as Administrator Ge-
veral of that Presidency, and such letters of administration
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8 a8 to any act here-

after to be done or required to be done noder this Act as if

they had:been

granted to him as Administrator General.

6. The two offices of Ecclesiastical Registrar of the

The presenf Adminis-
trator General of Madras
may hold the office of
kcclosisation] Registrar.

Otherwise no Adminis-
trator General to be Kc-
clesiastical Registrar,

Administrator General
not to hold any other
office without sanction of

Supreme Court and Administrator
General may be held by the present
Administrator General at the Presi-
dency of Fort St. George. With that
exoeption, no person now holding the
office of Administrator General, or
bereafter to be arpoiuted to such
office, in any of the said Presiden-
cies, shall hold the office of Eccle-
siastical Registrar, nor, without the

Government. express sanction of Government, any

other office, together with that of
Administrator General. Provided that
nothing in this Act shall prevent the present Administrator
General of Bengal from holding the office of Receiver of the
Supreme Court of Judicature now held by him.
7. VUuless the Governor General of India in Counci) or
Security to be givenby the Government with the sanction of
Administrator General. the Governor QGeneral of India in
Council shall otherwise order, every Admiuistrator General
hereafter to be appoiuted shall give security to the Kast
India Company for the due execution of his office, for one
lakh of Rupees by his own bond and for another lakh of
Rupees, or for separate sums amounting together to one
lakh of Rupees, by the deposit of Governmeunt Securities or
by the joint and several bond or Londs of two or more
sureties to be approved by Government, or partly by such
deposit and partly by such bond or bonds; provided that
every Admiuistrator General may, with the cousent of Go-
Substitution of Fecy. vernment, substitute either of the said
rity or Sureties. two last mentioned kinds cf security for
anotber previously given for such last mentioned lakh or
any part of it ; and every Administrator Geueral may, with
the consent of Government, and shall from time to time
when required by Government 8o to do, cause fresh surcties
to be substituted for any of those previously bound so far as
the security ehall relate to the due execution of his office
for the time then to come.
8. No Administrator General shall be required by the

No ity t0 be re Supreme Court to enter into any
quired by Supreme Court  admiuistration bond, or to give uther
s z?cunty to the Court, on the

in virtue of his office.
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9. Any letters of administration, or letters ad colligenda
Administrator General 0T @ which shall hereafter be grant-
entitled  to letters of €d by the Supreme Court of Judica-
administration, ~unless  ture at any of the said Presidencies,
T T ghall be granted to the Aiministrator
General of the Presidency, unless they
shall be granted to the next of kin of the deceased ; and it
Administrator General 18 hereby declared that the Adminis-
entitled in preference to  trator General of the Presidency shall
creditor or friend. be deemed to have a right to letters
of administration in preference to that of any person merely
on the ground of his being a creditor or friend of the
deceased.
10. The words “ next of kin" shall be deemed through-
Construction of words out this Act to include a widower or
“ pext of kin.” widow of the deceased, or any other
person who, by law and according to the practice of the
Keclesiastical Registrar  Courts, would be entitled to letters
notto be entitied toad- of administration in preference to a
;“.‘"";l'i"““”“ by reason of  gcreditor of the deceased. Provided
e office. that no Ecclesiastical Registrar or
other Officer of any of the said Courts, shall, by reason of
his Office, be deemed entitled to any letters of adiministra-
tion or ad colligenda bona, or have any grant thereof made
to him.
11. 1f any person, not being a Mahomedan or Hindoo,
When administration 58!l have died, whether within any
of ostates of persons Of the said Presidencies or not, and
other than Mahomedans whether before or after the passing of
o Hindoos s 10 ee1  this Act, and shall, if a British subject,
have left assets exceeding the value
of five hundred Rupees within any of the said Presidencies,
or any of the Provinces or places subject thereto, or shall,
if not & British subject, have left personal assets exceeding
five hundred Rupees within the local limits of the jurisdic-
tion of the Supreme Court of Judicature at any of the said
Presidencies, and no person shall, within one month after
his death, have applied for probate of a will, or for any
letters of administration of his estate, the Administrator
Generhl of the Presidency in which such assets shall be is
hereby required, within a reasonable time after he shall have
had notice of the death of such person, and of his having
left such assets as aforesaid, to take such proceedings as may
“be necessary to obtain from the Supreme Court of Judica-
ture at such Presidency letters of administration to the
etfects of such person, either erally or with a will
Proviss as to amets annexed, asthe case may require. Pic-
Act XX of 1841.  vided that assets, which any person
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pose of, by virtue

of u certifiente granted under Act XX of 1841, shall not be
deemed assets within the meaning of this Section.

This Section does not

prevent the Administrator General from

administering estates of less value than Rs. 500.

Where there are no next of kin and the Crown is cons
tled, the Administrator (General may

uently enti-
take out administration without

special appointinent.  He will be trustee for the Crown of the surplus
remaining in his hands after payment of debts and due administration

of the estate ( Hogg

v. Mendieta, 1 Bouln. 622, 626).

The plirase * applied for probate’—mesnus, of course, * applied in India.’
12. Whenever any person, whether a Mahomedau or

Upon death of any
person leaving  assets
within local limits, the
Court may, if assets are
in danger, direct Admi-
nistrator General to ap-

Hindoo or not, shall die leaving nssets
within the local limits of the jurisdic-
tion of Her Majesty’s Suprema Court
of Judicature at any of the said Pre-
sidencies, it shall be lawful for the

ply for sdmwistration. — Court, upon the application of any
person interested in such assets or in the cﬁxe administration
thereof, either as a creditor, next of kin (a), or otherwise, or
upon the application of a friend of any infant who may le
g0 interested, or upon the application of the Administrator
General, if the applicant shall satisfy the Court that danger
is to be apprehended of the misappropriation of such assets,
unless letters of administration of the effects of such person
are grauted, to make an order directing the Administrator
General to apply for letters of administration of the cffccts
of such person.

The bare powsibility that the Act of limitations may ultimately
becine # bar to the reenvervof assets, is not such danger of minap}»m.

priation as warrants the granting to the Administrator General of wn
order under this Section ( Girdar Dda Vallaba Das, 1 Mad. 11. C. Rep.

.-S':r'mb[e a debtor to the estate of a deceased person cannot apply for
an order under this Bection (/bid.).

13. Section XX Act No. XIX of 1841 is hereby

Repeal of Section 20 Trepealed, except a8 to acts done and
Act XIX of 1841. except a8 to any case in which an
order shall have been made before the comnmencement of
thia Act.

14. Whenever any person, whether a Mahomedan or
Hiudoo or not, shall have died leav-
ing moveable or immoveable property
withio the local limits of the jurisdic-
tion of any of Her Majesty’s Supreme
Courts of Judicature, and such Court
shall be satisfied that danger is to be
apprehended of the misappropriation
or waste of such property, before it

(a) See Section

Upon_death of any per-
son leaving prop rty with-
in Jocal limita, ('« urt may,
if property is in danger,
enjoin Administiator Ge-
neral to collect and boid
the same uuiil right of

© or admi
is ascertained.
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can be ascertained who may be legally entitled to the
succession of such property, or whether the Administrator
General is entitled to lettersof administration to such deceased
person, it shall be lawful for the Court to authorize and
enjoin the Administrator General to collect and take posses-
sion of such property and to hold or deposit or invest the
same according to the orders and directions of the Court,
and in default of any such orders or directions, according to
the provisions of this Act so far as the same are applicable
to such property ; and the Administrator General shall be

Rate of commission entitled to a commission of one per
payable in such case. cent. upon the amount of all personal
assets collected or received by bim in pursuance of such
order; and in case letters of administration of such effects
shall Le afterwards granted to the Administrator General,
the said commission of one per cent. shall be deemed a part
payment of the commission payable to the Administrator
General under the letters of administration. Any order of
Court made under the provisions of this Section shall entitle
the Administrator General to collect and take possession of
such property, aud if necessary, to maintain an action for
the recovery thereof,

80 long as an order under this Section is in force unrevoked, the
Administrator General's right to the possession of the property is clear,
for it is an enactment to provide for secure possession pendente lite on
allegation and proof to the satisfaction of the Court of danger of
misappropriation or waste: the order is like a probate or letters of

administration, so far as res%scts the title under it to get in the
pruperty (Hogg v. Hurrydoss Dutt, 1 Bouln. 656).

The object of this Bection is to prevent the estates of Natives from
being wasted or misapplied when one of the next of kin obtains
possession of the whole property. In such case, whenever the
Administrator General may be ordered toapply for administration, the
person in possession, if justly entitled to administer, may always
prevent administration being granted to the Aduwinistrator General by
making out a preferential ttle and giving the necessary bond as

sccurity : see Sec. 16. i o
Administrator General 15. The Administrator General of

may be Offcial Trustee the Presidency may be appointed an

under Act XVII of Official Trustee under Act No. XVII
of 1843.

Repealed by Act XVIL of 1864 (An Act o constitute an_office of

Official Trustee). DBut Section 6 of this Act provides that the Admi-

nistrator General or OHiciating_ Administrator General for the time

being of any of the Presidencies shall be eligible for the office of
Official Trustee of that Presidency.

16. Ifin the course of proceedings to obtain letters of
Probate to begranted Administration under the provisions of
to executor appearing in  Section 11 or Sec. 12 of this Act, any
taken by % [Tocseding®  executor appointed by a will of the

Genoral to obtain admi- deceased shall appear according to the
practice of the Court and prove the
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will and accept the office of executor, or if any person shall
appear according to such practice and make out his claim to
letters ‘of adminmistration as vext of kin of the deceased, and
shall give such security as shall be reguired of him by law
or by the practice of Ehe Court, the gourt shall grant pro-

Costs of procoedings VWU vl iuw wiii or letters of ac

taken by the Administra-  tration aoccordingly, and shall award
or m&t& be paid  to the Administrator General his costs

N of the proceedings so taken by him,
to be paid out of the estate as part of the lestamentary

expenses thereof.

17. If no person shall appear according to the practice

If no executor or next Of the Court, and entitle himself to
ﬁfmﬁ? *ppear or Kive rrobate of a will, or to a grant of
of admivisration” wr  Jetters of administration, ne next of kin
granted to Administrator  Of the deceased, or if the person who
General, shall eutitle himself to a grant of
administration shall neglect to give such security as shall L
required of him by law or according to the practice of tho
Court, the Court shall grant letters of administration to the
Administrator General. Provided that, in the case of an

Administration to ef- application being made under Section

fects of deceased Maho-
medans or Hindoos not
to be granted under Sec-
tion 12 unless required
to protect the assets.

Costs of unnoccesary
application.

12 of this Act for letters of adminis-
tration to the effects of a
Mabomedan or Hindoo, the

may refuse to grant letters of adminix-
tration to any person if it be satisfied
that such grant is unnecessary for the

protection of the assets, and in such case the said Court
shall make such order as to the costs of the application as

it shall think just.

L J

In the case of Muhammadans and Hindde the Administrator General
is bound to wdminister the eflecta of Muhaminadans and Hindiia,

sccordin
(Commu

to the Muhammadan or tliodd law, as the case may be
Hyder, Mort. 1).

18. Nothing in this Act is intended to preclude the

Administrator General
not precluded {rom ap-

NIBUEUVIL U By  ORWC
within one month afier
death of deceared.

Admibpistrator General from applying
to the Court for the letters of adminis-

of one month from the death
deceased.

19. If any letters of administration, which shall be

After revocation, let
ters of administration
" t0 Adwministrator
USHoral 10 D¢ QerInea s
to him to have been void-

able only.
Exception.

granted to the Administrator General

under the provisions of this Act, shall
L.a camnl. g, or recalled, the

so far as regards the Administrator
General and all persons acting under
his authority in pursuance thereof,
be deemed to have been only voidable,

except as to any act done by any such Administrator



( 216 )

General or other person as aforesaid, after notice of a
will or of any other fact which would
render such letters of administration
void. Provided that no notice of a will or of any other fact
which would render any such letters of administration void,
shall affect the Administrator General or any person acting
under his authority in pursuance of such letters of adminis-
tration, unless, within the period of one month from the
time of giving such notice, proceedings be commenced to
prove the will or to cause the Jetters of administration to be
revoked, nor unless such proceedings be prosecuted without
unreasonable delay.
20. If any letters of administration which shall be grant-
What payments made €d under this Act, shall be revoked
or acts done by Adminis- upon the produvction and proof of a will,
‘r‘:“,“f’;tgz""o’:l poor L9 all payments made or acts done by or
tration upon production under the authority of the Administra-
of a will, shall be deemed  tor (General in pursuance of such letters
valid, of administration priorto the revocation
thereof, which would have been vaiid under anv letters of
administration lawfully granted to him with such willannexed,
shall he deemed valid, notwithstanding such revocation.
21. If an executor or next of kin of the deceased, who
In what cases Court 8hall not have been personally served
ey Gr::::-:l":d:’ém;ﬁ- with a citation, or had notice thereof
: in time to appear in pursuance there-
g&f";ﬁ“é‘feﬁlﬁ'f f,’;"‘,’,“e‘f{ of, shall establish to the satisfaction of
of kin. the Court a claim to probate of a will
or to letters of administration in preference to the Adminis-
trator General, any letters of administration which shall be
granted by virtue of this Act to the Administrator General,
may be recalled and revoked, and probate may be granted
to such executor, or letters of administration granted to such
Unless a will is prov- Other person as aforesaid. Provided
, application to revoke  that no letters of administration, which
:f:: "‘::: shall be granted to the Admivistrator
and _ without kss GQGeneral, shall be revoked or recalled
delay. for the cause aforesaid, except in cases
in which a will or codicil of the deceased shall be proved,
unless the application for that pu shall be made within
ove year after the grant to the Administrator General, and
the Court shall be satisfied that there has been no unreason-
able delay in making the application, or in transmitting the
authority under which the application shall be made.
22. If any letters of administration, which shall be

Costs of obtaining ad- Sranted to the Administrator General
n
revo

Proviso.

ministration, commission, ursuance of this Act, shall be
phsmrate ed, the Court may order the costs
. Adminis- ©f obtaining such letters of adminis-

trator Geveral out of the tration and the whole or any part of
wete. any commistion which would other-
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wise have been payvable undor this Act, together with the
costs of the Administrator General in any proceedings taken
to obtain such revocation, to be paid to or retained by the
Admivistrator General out of any assets belonging to the
cstate.

When letters of administration which had been granted to the Admi-
nistrator General of Madras were recalled, and he had merely taken
manual possession of cash, Government promissory notes und the title
deeds of lease-holds belonging to the decessed, the High Court allowed
him commission at the rate of 24 per cent. on the cash and the valus
of the notes, but refused to allow it on the leasc-holds ( Simpeon, 1 Mad.
H. C. Rep. 171).

23. Any payment or dehivery of assets to any legatee, or

After one vear from O any person entitled in distribution,

grant of adwinistrution, which shall be made by an Adminis-

‘Xﬁ""".‘“"" of nesets by trator Gencral after the expiration of
imnistrutor General to :

bo allowed agnimt all ONe year {rom the grant of the letters

claims of which be had  of administration under which such

no notice. payment or delivery shiall be made,

shall be allowed to the Adminvistrator Geueral as against all

creditors and other claimants against the estate, of whose

debts or claims he shall not have hud notice before making

such payment or delivery. Provided

thal wothing herein coutained shall

exempt the person to whom such pay-

ment or delivery shall be made, from any liabiuty to refund

to which he would otherwise Le hable, and provided also

that no potice of any debt or claim

shall affect the Administrator General

unless proccedings to enforce tho debt

or claim be commenced within one month after the giving

of such wotice aud be prosecuted without ubpreasonable

delay.

« According to the general law, an Administrator is bound to take
notice of all debts of record, whether he bas actital notice or not, and
this distinction, as well as all question as to whether in the case of
other debts the notice should not be by suit, is got rid of by Bection
23" (Rutchie v. Stokes, 2 Mad. H. C. 255, 265).

24. All letters of administration, which shall be granted
Letters of alministra. 0 80Y Administrator  General i
tion to be granted th Ad-  Virtue of his office, shall be granted
ministrator General in  to him by his name of office, and all
virtue of his Office. letters o aclmini»trationl herctofore
clesiastical Registrar or Administrator

granted to the Ko Geuneral oﬂigilﬁll , or which shall be
Aothority gives by cranted to any Admiunistrator General
sach letters. in virtue of his office, hall authorize

tbe Administrator General for the time being of the vame
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Presidency to act as administrator of the estate to which such
letters of administration shall relate ; and all estates, effects

On denth, &c.. of and interests, whiph, at the time of
Administrator  General,  the death, resignation or removal from
cstate, &c., to vest in  office of any Administrator General,
huccesBor. shall be vested in him by virtue of
such letters of administration shall, upon such resignation or
removal, ceage to be vested in him, and shall vest in his
successor in office immediately upon his appointment therc-
to; and all books, papers and docu-
ments kept by such Administrator
General by virtue of his office, shall
be transferred to, and vested 1n his successor in office.

The power given by this Section * to act as administrator of the

ostate” authorises the Administrator General to retain for his own
debt (Ritchie v. Stokes, 2 Mad. H. C. 255, 264).

25, All actions, suits or other proceedings, which shall
Administrator General bc. cpmmenced by or ':'Lgau.]St any Ad-
to sue or be cued inhis  Ministrator General in his represent-
representative eapacity by ative character, may be brought by
his name of uflic. or against him by his name of office,
and no suit, action or other proceed-
ings alrcady commenced, or which
shall be commenced against any per-
son as Adnunistrator General, either alone or jointly with
any other person, shall abate by reason of the death, resig-
nation or removal from office of any such Administrator
General, but the samec may, by order of the Court, and
upon such terms as to the scrvice of notices or otherwise as
the Court may direct, be continued against his successor
immediately upon his appointment, in the same manner as
if no such death, resignation, or removal had occurred. Pro-
vided that nothing hereinbefore con-
tained shall render any such successor
personally liable for any costs incurred prior to the order for
continuing the action or suit against him.

926. The Administrator General of each of the said Pre-
__________ ‘o bo ro- Sidencies under any letters of adminis-
by Administrators  tration which shall be granted to him

General in his ofticial character, or under any
probate which shall be granted to him of a will wherein he
shall be named as executor by virtue of his office, and the
Administrator General of Madras under any letters of admi-
nistration which are vested in him by Section 5 of this Act,
shall be entitled to receive a commission, at the following
rates respectively ; 2. :

The Administrator General of Bengal at the rate of 3 per

,, abd the Administrators General of Madras and Bom-

Ard office books to be
transfcrred.

Proviso.



( 219 )

bay respectively at the rate of 5 per cont., upon the amount
or value of the assets which they shall respectively collect
and distribute in due course of administration.

The Administrator General accounts for all the intcrost which
accrues from the day of the testator's death, and mukes no profit on
the assets which come to his hands, exclusive of his fixed commission.

s v. Daviduss, Perry Or. Ca. 54, 57)".

27. The Commission which the Administrator General

What expenses, &c., Of ench of the said three Presidencies
commission is o cover.  ghall be entitled, is intended to cover
not merely the expense and trouble of collecting the assets,
but also his trouble and responsibility in distributing them
in duc course of administration. It is therefore enacted
that one-half of such commission shall
be payvable to and retained by such
Administrator General upon the collection of the assets, and
the other half thereof shall be payable to the Administrator
General who rhall distribute any assets in the due courso
of adinistration, and may be retained by him upon such

Commission retnineq  HiStribution.  The amount of the com-
to be decmed & distribu-  mission lawfully retained by an Ad-
tion. mintstrator General upon the distri-
bution of asscts shall be deemed a distribution in the due
course of administration within the meaning of this Act.

How pavable.

The last sentence of this Section was introduced to meet a difficalty
raised by the Awlitors at Madras ns to whether the Admimstrator
General was to he allowed commission upon bis commission, 1t he
collects R<. 100 and distributes 97, vetuining 3 av his counuission, he
does as substuntially distribute 100 as if he paid 100 and received
back 3. In such a case he docs not roecive commismion upon hia
commission, but only 3 per cent. upon the amount distributed.  The
Auditors would only allow at the rate of 3 Y('r cent. upon 97, which
would have intrduced great confusion into the accounts ax the 97,

and comui:«lon on it at the rate of 3 per cent. would not amount
to 100,

98. The Governments of the said Presidencies of Fort
Commirsion of the Ad. St George.and Bombay ronptzchvo!y.
ministrators  General of May, with the sanction ofl..h(: (nover'uur
Madres and Bombay may  General of India in Council, from time
bo reduced and asgun g, ¢in order the aforesaid rate of
raised. . .
commission hereby authorized to be
received by the Administrators General for those Presiden-
cies respectively to be reduced aud again to be raised.  Pro-
. vided that the commission 80 to be
Proviso. . .
received shall not at any tune exceed
five per cent. of the assets collected, and that no person now

holding the office of Administrator General of either of the
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said Presidencies of Fort St. George or Bombay shall, by
any such order, be deprived of the ¥ight to receive and
retain for his own use, a commission at the rate of three per
cent. in respect of all assets collected and actually adminis-
tered by him.
29. The Administrator General shall defray all the
Administrator General  €XPeDSES of the establishment neces-
to defray expenses of sary for his office, and all other
establishment and all charges to which the said office shall
other charges mot ex- o gyhiected, except those for which
pressly provided for. P .
express provision is made by this Act.
30. No person other than the Administrator General
Commission or ageney acting officially, shall receive or retain
not to be charged by ex- 4DY commission or agency charges for
ecutor or administrator anything done as executor or admi-
;’r‘:‘t‘;’r‘(};gge'r};‘l’ Adminie- yistrator under any probate or letters
' of administration, or letters ad colli-
genda bona, which have been granted by the Supreme Court
of Judicature at Fort William in Bengal since the passing
of Act No. VII of 1849, or by either of the said other Su-
preme Courts of Judicature since the passing of Act No. 11
Specific bequest in ©Of 1850, or which shall hereafter be
fayor of exccutors not granted by either of the said Courts;
affocted. but this enactment shall not prevent
any executor or other person from having the benefit of any
legacy bequeathed to him in his character of executor, or by
way of commission or otherwise,

Bee the Indian Succession Act, 18G5, Section 128.

31. The Administrator General of each of the said
Administrator General T recidencies shq.ll enter into books,
tokeepasoparatoaccount-  t0 be kept by him for that purpose,
hook for cach estate,tobe  geparate and distinet accounts of each
i tol €00 estate, and of all such sums of money,
T bonds and other securities for money,

goods, effects, and things, as shall come to his bands, or to
the hands of any person employed by him, or in trust for
him, under this Act, and likewisc of all payments made by
him on account of such estate, and of all debts due by or to
the same, specifying the dates of such receipts and payments
respectively, which said books shall be kept in the Adminis.
trator General's Office, and shall be open for the inspection
of all such persons, practitioners in the said Courts and
others, as may have occasion to inspect the same, at office
hours, paying only such reasonable fee as hath been, or shall

Le, from time to time, fixed by the Government and pub.
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lished in the official Guzette of the Presidency to which the
same may relate.

-This is nearly S8ection 10 of the rvepealed Act VII of 1849, which,

in, follows Section § of the Statute 55 Geo. 111, cap. 84, On Sec-

tion 10 of Act VII of 1855 it has been held that every claimant on the
estates of deceased persons, administered by the Administrator Gene-
ral (however the title be derived) and every person interested in such
ertates (though remotely) has a right to inspect on lawful occasions the
books relating to such estates in the hands of the Administeator tiene-
ral. But such right of inspeetion cannot be extended to adverse liti.
gants claiming adversely to those interested in such estates. ‘There-
fore when a debtor to an estate wassued by the Administrator General,
and in gid of his defence to the action, olaimed inkpection of the books
and accounts of that estate in the Administrator General's office, a
rule for 8 mandamus was discharged (TAe Queen v. Sandes, 1 ‘Tayl.
& Bell, 411).

32. The Government shall have power, from time to

Government mav make  L1M@ to make and alter any general
and a'ter rules and orders  TUles and orders consistent with tha
consistent with this Act.  provisions of this Act, for the safe
custody of the assets and securitics
which shall come to the hands or pos-

For remittance of mo-  gession of the Administrator General,
ney. and for tho remittance to the East
India Company at their House in England of all sums of
money which shall be payable or belong to persons resident

For guidance of Ad- 1n Europe, orin other cases where
ministrator General. such remittances shall be required,
and generally for the guidance and government of the
Administrator General in the discharge of his duties ; and
may, by such rules and orders, amongst other things, direct
what books, accounts and statements, in addition to those
mentioned in this Act, shall be kept by the Adminiatrator
General, and in what form the same shall be kept and what
entrics the zame shall contain, and where the same shall
be kept, and where and how the assets and securities be-
longing to the estates to be administered by such Adminis-
trator Gencral shall be kept and invested or deposited,
pending the administration thereof, and how and at what
rate or rates of exchange any remittanccs thercof shall be
made. Unless any such rules shall be made and published,

Proviso as to rules now  the rules now in force 1n each of the
in furce. said Presidencies so far as the same
are tot inconsistent with this Act, shall be of the same force
and effect as if the same had been made and published
under this Act

33. Such orders shall be published in the official Gu-

Publication of orders, 2¢tles of the several Presidencies, and
&e. it shall be the duty of the several Ad-

ministrators General to obey and fulfil the same, and the

For custody of assets.
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same shall be a full authority and indemnity for all persons
acting in pursuance thereof.

34, The Administrator General of each of the said Pre-

Administrator General  8idencies shall, twice in every year—
to furnish  balf-yearly that is to say, on the first day of
Bchedules, &c. March, and on the tenth day of Au-
gust, or on the first day on which the Supreme Court of
Judicature at the Presidency shall be sitting after those
days, or on such other days as the Government shall, by
any rules or orders to be published as aforesaid, direct—
exhibit and deliver, in open Court, a true Schedule showing
the gross amount of all sums of money received or paid by
him on account of each estate in his charge, and the
balances during the period of six months, ending severally
on the thirty-first day of December and thirtieth day of
Junenext before the gay of delivering such Schedule, and
o truc list of all bonds or other securities received on ac-
count of each of the said estates during the same period ;
and also a true Schedule of all administrations, whereof the
final balances shall have been paid over to the persons enti-
tled to the same, during the same period, specifying the
amount of such balances, and the persons to whom paid,

Schedules to be filed Which Schedules shall be filed of
and publishod. record in such Supreme Court of
Judicature, and shall, within fourteen days afterwards, be
published in the official Gazette of the Presidency’by the
said Administrator General ; and copies thereof in triplicate
shall be delivered by such Administrator Geuneral to the
Secretary of the said Presidency, and shall be sent by the
Governor thereof to the Court of Directors of the East India
Company, in order that the said Court of Directors may, if
they think fit so to do, order the same to be deposited at
the East India House, London, for public inspection, and
may cause notices to be published in the London Gazette
and other leading newspapers, that such Schedules are open
to spection there, or may make such other orders respect-
ing the same as they may think fit.

35. The Government shall, from time to time, appoint

Government to appoint 81 auditor or auditors to examine the
Auditors, accounts of the Administrator Geuveral
at the times of the delivery of the said Schedules, and also
at any other time when the Government shall think fit.

36. The Auditor or Auditors shall examine the Schedules

Auditors to examine and accounts, and report to the Go-
Schedule, and report to vernment whether they contain a full
Government. and true account of every thing which
ought to be inserted therein, and whether the books which,
by this Act, are, or which, by any such general rules and
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orders as aforesaid, shall be directed to be kept by the Ad-
ministrator General, kave been duly and regulurly kept, and
whether the assets and securities {ave been duly kept and
invested and deposited in the manner prescribed by this
Act, or which shall be prescribed by any such rules and
orders to be made as aforesaid.

37. Every Auditor shall have power to summon as well

Auditors to have pow- the Administrator Geveral as any
er to summon witnesses Other person or persons whoso pre-
;‘Ld to call for books, gsence he may think necessary, to

. attend him from time to time; and
to examine the Administrator General, or other party or
parties, if he shall think fit, on oath or solemn affirmation,
to be by him administercd ; and to call for all books, papers,
vouchers and documents which shall appear to him to be
necessary for the purposes of the said reterence: and if the
Administrator General or other person or persons when sum-
moned shall refuse, or without reasonable cause, neglect to
attend or to produce any book, paper, voucher or document
required, or shall attend and rcfuse to be sworn or make a
solemn aflirmation, when by law an affirmation may be sub-
stituted for an oath, or shall refuse to be examined, the Au-
ditor or Auditors shall certify such neglect or refusal in
writing to the Supreme Court of Judicature at the Presiden-
cy ; and every person so refusing or
ncglecting shall thercupon be punish-
able, in like manner as if such refusal
or neglect had been in contempt of the Supreme Court.

38. The costs and expenses of preparing and publishing

Coss of preparing the 8aid Schedules and copies thereof,
Bchedule, &c. how to bo  and of every such reference and exami-
paid. nation as aforesaid, shall be defrayed
by all the estates to which such Schedules or accounts shall
relate, which costs and expenses, and the portion thereof to
be contributed by each of the said estates, shall be ascertained
and settled by the Auditor or Auditors, subject to the ap-
proval of the Guvernment, and shall be paid out of the said
estates accordingly by the Administrator General

39. If, upon any tsuchd reference and cxamination, the

; Auditor or Auditors shall see reasou

s dll;o?o cﬁ"m"?,.’l‘;i‘ to believe that the said Schedules do
if accounts appear not pot contain a true and correct account
correct. of the matters therein contained, or
which ought to be therein contained, or that the assets have
not been duly kept and invested or deposited in the manuer
directed by this Act, or which shall be directed by and such
rules and orders as aforesaid, or that the Administrator Ge-
neral has failed to comply with the provisions and directions

Penalty for non-attend-
ance.
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of this Act, or of any such rules and orders, he or they shall

report accordingly to the Government.
40. The Government may refer every such report as last
aforesaid to the consideration of the

mpr; ';‘:"ecdi“g“ uponsuch A dyocate General for the Presidency,
' who shall thereupon, if he shall think

fit, proceed summarily against the defaulter or his personal
rcpresentative in the Supreme Court of Judicature int he
Presideney, by petition for an account, or to compel obedi-
ence to this Act or to such rules and orders as aforesaid, or
otherwise as he may think fit, in respect of all or any of the
estatcs then or formerly under the administration of such
defaulter ; and the said Advocate General shall have power
to exhibit interrogatories to the said Administrator General,
er other person or persons, defendants, who shall be bound to
answer the same as fully as if the same had been contained
1n a bill filed for the hike purpose ; and the Court shall have
power upou any such petition, to compel the attendance in
Court of the defendant or defendants, and any witnesses who
may be thought necessary, and to examine them orally or
otherwise as the said Court shall think fit, and to make and
enforce such order or orders as the Court shall think just.

41, The eosts, including those of the Advocate General,

and of the reference to him, if the same
o b;’;:{f:;’;g"” &¢  ghall be directed by the Court to he
paid, shall be dcfrayed either by the
defendant or defendants, or out of the estates rateably as the
said Court shall direct ; and whenever any costs shall be re-
covered from the defendant or defendants, the same shall
be repaid to the estatcs by which the same shall have been
in the first instauce contributed, and the Court shall have
power to erder the Administrator General, or other person
or persona, defendants, to receive his or her costs out of the
said estates, if it shall think fit.

Orders of the Court 42. Amy orders which shall be
to have same cffect and Made by any of the said Supreme
to be execated in same Courts shall bave the same effect,
m‘r:”" a8 decrotal or-  gnd be execuied in the same manner

* as decretal orders,

43, Wheunever any persou, not being a Mahomedan or

T what case Adminis- Hiudoo, shall have died, whether
trator General may grant ~ within any of the said Presidencies or
certificate. not, and whether before or after the
passing of this Act, and shall, if a _British.subject, have left
personal assets within any of the said Presidencies or any of
the Provinces or places subject thereto, or shall, if not a
British subject, have left personal assets within the local
Limits of the jurisdiction of the Supreme Court of Judicature
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at sny of the said Presidencies, and letlers of administration
of his effects shall not be taken out for three mouths after
bis death, and the Administrator General of such Presiden-
cy shall be satisfied that such effects do not exceed in the
whole five hundred Rupees, he may, if be shall think fit,
at any time before administration of such effects shall be
granted, grant to axx perton claiming to be entitled to a
principal share of the eflects of the deceased, certificates
under bis hand, entitling the claimant to receive the sums
or securities for money therein severally mentioned, belong-
ing to the effects of the deceased, to tze value of any suma
not excecding in the whole five hundred Rupees.

Act XXVI] of 1860, Section 2.

‘The Administrator General cannot grant a certificate under this
Secction in respect of any sum of monaey deposited in a Governmens
Savings Bank. Act XXVI of 1855, Bection 4.

“ Ig he shall think fit,” this implies a right in the Administrator
Gcla;xe:ldn to administer, if he pleases, estates of a less value than Ra. 500.
1 Boula. 624.

44, The Administrator General }:shall x}iot be bo;md l:,o
" _ grant any such ccrtificate, unless he
ral ot bound 1o o 8hall be satisfied of the title of the
certificate nnless sati- claimant and of the value of the
fled of claimant’s tile,  effocts of the deceased, either by
the oath, affidavit, or solemn affirm-
ation of the claimant (which oath, affidavit or affirmation
the Administrator General is hereby authorized to
administer or take) or by such other evidence as he shall
require.
45. Aamy such certificate, with a receipt annexed
Certificate with receipt  UDder the hand of the person to whom
annexed to be a sufficicns  the certificate shall be granted, shall
discharge. be a full discharge for payment or
delivery to him or her of the money or security for money
therein mentioned, to the persen paying or delivering the
same : but pothing in this Act shall preclude any exeoutor
Proviso. or administrator of the deceased from
recovering from the person receiving
the same, the amount remaining in his hands, after deduct-
ing the amount of all debts or other demands lawfully paid
or discharged by him in due course of administration ; and
any creditor or claimant against the estate of the deceased
shall be at liberty to recover his debt or claim out of the
sssels reecived by such person, and remaining in his hands
unadministered, 10 the same manner and to the same extent
as if such person had obtained letters of administration to
the estate of the deceased. \
E
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46. The Administrator General shall not be bound to

Administrator General  take out letters of administration to
not hound to 1ske out the estate of any deceased person on
admiristration 2&;22‘:“2} account of the effects in respect of
which he has granted Wwhich he shall grant any such certifi-
certificate, cate, but he may do so if he shall
discover any fraud or misrepresentation made to him, or
that the value of the estate exceeded five hundred Rupees.

The object of this clause is to relieve the Administrator General

from taking out admmistration to such small estates when he grants
cestificates. 1 Bouln. 624,

47. For every such eertificate the Administrator Gene-
sar ouan we edtitled to charge a fee
calculated after the rate of three
Rupees in the hundred on the amount mentioned in the
certificate.

48. Every person who, having been sworn, or having

Penalty for falseswear-  taken a solemn affirmation uader this
ing, &c. Act, shall wilfully give false testimo-
ny upon any examination authorized by this Act, shall be
deemed gulty of perjury, and, if convicted, shall be liable
to be punished accordingly.

49. It 18 heteby dec(iared to be a misdemeanour, punish-

: able by five and imprisonment, for

Penalty for Trading: any Admiuistrater General to trade
or traffic for his own bLenefit, or for the beuefit of any other
person or persons whomaoever, unless
so far as shall appear to bim to be
expedient for the due management of the estates of which
letters of administration shall be granted to him, and for the
sole benefit of the several persons entitled to the proceeds
of such estates respectively ; but this exception is not to be
construed to alter the civil liabilities of the Administrator
General as trustee of such estates.

50. And whereas it appears from the books and

Accumulation of in- accounts of the Administrator General
terest ip she hands of the  of Bombay, that, on the thirtieth day
Administrator ~ General £J 1851 th in his ch
at Bombay tobe transter-  ©3June 1801, there were 1n his charge
red tothe E. 1. Company. Government Securities and cash,
arising from accumulations of interest on estates heretofore
administered by, or in the charge of, the Ecclesiastical
Registrar of the Supreme Court of Judicature at that
Presidency, over and above the amount of interest heretofore
allowed on the administration of such estates, it is further
epacted as follows :—The Administrator General of Bombay
shall forthwith transfer and pay the said Government Secu-
rities, and cash balance, and any other Government

Feo for certificase.

Exception.
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rities and cash which, at the time of the passing of this Act,
shall or may be in his charge, or under his control in respect
of such accumulations of interest, or any additions thervto,
to the Accountant General and Sub-Treasurer of Bombay
to be carried to the account and credit of the East India
Company, for the general purposes of Government ; and the
recvi{)t of the Acoountant and of the Sub-Treasurer of
Bombay for any monies or securities so paid or transferred
to them under the provisions of this Act, shall be a full
indemnity and discharge to the Kcclesiastical Registrar
and Administrator General for any such payment or
transfer.

51. The net proceeds of all estates in the official

In the Madras and charge of the Admimnistrator General
Bombay Presidencies,the  of cither of the Presidencies of Kort

privecds of Kstates an- . .
claimed for 15 years to St. (JPOI'gB or B‘"“‘my. and which
be transferred to the E.I.  now appear, or shall hereafter appear,

Company. from the official books and accounts of
the Ecclesiastical Registrar and of the Administrator General
of either of those Presidencies, or from the ofticial bhooks and
accounts of either of those officers, to have been in ofticial
custody for a period of fifteen ycars or upwards, without any
claim thereto having been made and allowed, shall be trans-
ferred ard paid to the Sub-Treasurer of the Kast India
Company at Fort St. George and Bombay respectively, and
be carried to the account and credit of the Kast India
Company, for the general purpeges of Government ; and the
receipt of the H&i(f Sub-"Treasurer and Acconntant General
shall be a full indemnity and discharge to the said Admins-
trator General for any such payment or trunsfer.  Provided
that this Act shall not authorize any
transfer or payment of any such pro-
ceeds as aforesaid, pending any suit already iustituted, or

which shall be hereafter instituted, in respect thercof,
52. If any claim shall be hereafter made 0 any poart
of the securities, monics, or proceeds

Mode of proceedin . .
by claimant zg ,m.‘i which shall be carnied to the account

principal money so trans-  or credit of the East India Compauy
ferred. under the provisious of this Act, and
if such claim shall be established to the satisfaction of the
Administrator General and Accountant General to the Go-
vernment of Fort St. George and Bombay, for the time
being r ively, the said Accountant Geueral shall direct
the gub— reasurer of the Presidency to pay, and the Sub-
Treasurer shall thereupon pay, out of the mouies of the East
India Company in his custody, to the claimant, the amount
of the principal so carried to the credit and account of the

said East India Company, or 80 much thereof as shall appear

Yroviso.



(228 )

to be due to the claimant. If the claim shall not be estab-
lished to the satisfaction of the said Administrator General
and Accountant General, the claimant may apply by petition
to the Supreme Court at the Presidency against the East
India Company and Administrator General of the Presi-
dency for the time being, and after taking evidence, either
orally or on affidavit, in a summary way, as the said Court
shall think fit, the said Court shall make such order on the
petition for the payment of such portion of the said princi-
pal sum as justice shall require, which order shall be bind-
ipg on all parties to the suit.

53. Section VI. Regulation XV, 1806Rof the Beng{o’.l

: Code, and Section V. Regulation 1V.

Regulations repealed. of 1809 of the Madras Code are here-

by repealed.

54. Whenever any British subject shall die leaving
lah Judge in certain  personal assets within the limits of
to take charge of the jurisdiction of a Zillah Judge, and

Yillsh, and to report to  effects of the deceased, it shall be
Administrator General.  the duty of the Zillah Judge to
report the circumatance without delay to the Administrator
General of the Presidency, retaining the property under his
charge until letters of Administration shall * have been
obtained by the Administrator Geueral or by some other
person from the Supreme Court of Judicature, when the

roperty shall be delivered over to the person obtaining such
retters of Administration, or, in the event of a will being
discovered, to the person who may obtain probate of the
will.

But now see Section 330 of the Indian Succession Act, 1865.

55. In the construction of thisl Act, t(}ixe word “ Qovern-

. ment” shall be deemed to mean
Construction of Act. the Governor General of India in
Council, so far as the Act relates to the Presidency of
Fort William in Bengal or any place subordinate thereto,
and the person or persons for the time being adminis-
tering the Executive Government of the Presidency, so
far as the Act relates to the Presidencies of Fort St. George
and Bombay respectively ; the words “ letters of adminis-
tration” shall include any letters of administration, whether
general or limited or with a will annexed, and letters ad
collioenda bone. Words in the masculine gender shall
include the feminine ; and words in the singular number shall
include the plural, and vice versd; unless where such
construction would be inconsistent with or repugnant to the
context,
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56. Acts VII of 1849 and II of 1830 are hereby repeal.
Reeal of Acts. ed as to all letters of administration
which shall hereafter be applied for
or granted.
57. Nothing in this Act is intended to require the
Act not to apply to Administrator General to take proceod-
sdministration plp catates  ings to obtain letters of administra-
of soldiers or sailors, tion to the estate or effocts of any
officer or soldier or other person subject to any Articles of
War, or to the estate or effects of any officer, seaman, or
other person dying in the Marine Servico of the East India
Company, called the Indian Navy, ucless when the Admin-
istrator General shall be duly anthorized or required so to
do by the Military Secretary, or other ofticer having similne
powers with regard to the estate or effects of any officer,
seaman, or other person dying in the Indian Navy; nor is
anything in this Act contained intended to interfere with or
alter the provisions of any Act of Parliament for regulating
the payment of regimental debts and the distribution of tho
offects of officers and soldiers dying in the Service of the
East India Company, or of any Articles of War, or of any
Act of Parliament relating to '}‘he IndianhN]avy.
58. This Act shall commence and
Commencement of Act. 4. e effect from the 1st day of March
1855.

ACT No. XXVI or 1860.

nY THE LegisLativek Couxcit or i
the assent of the Governor-General on the 31at May 1860).

An Act to amend Act VIII of 1855, (relating lo the office
and duties of Administrator General).

WHEREAS it is expedient to amend Act VIII of 1855,

relating to the Office and duties of

Preamble. Administrator General ; It is enacted
as follows : —

1. The Administrator General shall, when duly author-

Administrator General  118d or required so to do by the
fn certain cases to secare  Military Secretary to Government,
and distribute the estate  gecure and distribute the assets of the
dier, or other person subject to any Articles of War, in all
cases in which such estate and effects do not exceed on the
whole five hundred Rupees, charging the estate with a
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commission of three per centum only. Provided always that
it shall not be necessaryfor the Admin-
istrator Geueral to take out letters
of administration in cases referred to in this Section.

This Section was enacted to meet a difficulty raised by the Admin-
istrator General of Madras, who declined to administer such estates,
alleging, as was the fact, that the provisions of SBections 11 and 43
of Act VIII of 1855 were permissive, not imperative.

2. If in cases falling within Section 43 of Act VIII of
Grant of certificate to 1835, no person claiming to be entitled
creditors, to a principal share of the effects of
the deceased shall within three months obtain a certificate
from the Administrator General under the said Section of
the said Act, or letters of administration to the estate and
cffects of the deceased, the Administrator General may
administer the estate without letters of administration in the
same manner a8 if such letters of administration had been
frauted to bim, and if he shall neglect or refuse to take upon
isell the admiaistration of the estate and effects, he shall
upon the application of a creditor and upon being satisfied
of his title, grant a certificate in the same manner as if such
creditor were entitled to a privcipal share of the effects of the
deceased, and such certificate shall have the same effect as a
certificate granted under the provisions of the said Section
of the said Act, and shall be subject to all the provi-
sions of the said Act which are applicable to such certificate.
Proviso. Provided that the Administrator Ge-
ncral may, before granting such certi-
ficate, if he think fit, require the creditor to give reasonable
security for the due administration of the estate and effects
of the deceased.

Proviso,.

This is intended to enable ereditors of small estates under Rs. 500
to obtain their dues in cases in which the next of kin may decline to
apply for a certifiate from the Administrator General, or in which

having applicd and been refused, he declines to apply for letters of
administration.

3. Whenever any person holding the Office of Adminis-
Appointment of Offici-  trator General shall obtain leave of

~ Administrator Ge- absence, it shall be lawful for the
Government to appoint some person

to officiate as Administrator General, and such person while
so officiating shall be subject to the same conditions and be
bound by the same responsibilities as the Administrator
General by any law now in force or that may hereafter be
enacted, and he shall be deemed to be Administrator General
for the time being under Act VIII of 1855, and shall be
liable to give security under Section 7 of the said Actin like
wanner as if he had been appointed Administrator General,



( 231 )
ACT No. IV. or 18Cs.

Passep Yy Tz Govexnor-Gexsaar or Inwia e Cowncrr.
(Received the assent of the Governor- Gieneral on the 22nd February 1865).

An Act to exempt the Eslates of deceased Officers and
Soldiers delivered over to the Administralor Generul of

Bengal, Madras, or Bombay, from the operation of the
twenty-sixth Sectiom of Act No, VIII of 1855,

W HEREAS under or by virtue of the twenty-sixth Section
Preamble of Act No. VIII of 1855 (to amend
' the Law relating to the Office and
Duties of Administrator General), the Admnistrator
Geueral of each of the Presidencies of Fort William in
Bengal, Fort St. George, and Bombay is eutitled to receive
a commission at the rates respectively therein mentionod
upou the amount or value of the assets which he shall
collect and distribute in due course of administration ;
Aud whereas by the 21st Section of “ The Regimental Debts
Act, 1863,” it is declared that an Administrator General
ghall not be entitled to take, and it shall not be lawful for
him to take, a percentage on the property of an Officer or
Soldier dying on service exceeding three per centum on the
gross amount coming to his handy if preferential charges havo
been previously paid, or on the gross amouut remaining
in his hands after payment by him of preferential charges,
as the case may be ; It 18 enacted as follows :—
1. In this Act—
The term ¢ Officer’” means a Commissioned Officer of
Toterpretation Clause, Ier Majesty’s Army or of Her Ma-

“ Ofticer.” jesty’s Judian Army.
The term * Soldier” means a Soldier of Ier Majesty’s
o Soidicr.” Army or European Soldier of Her

Majesty’s Indian Army, iocluding a
Warrant and a Non-Commissioned Officer.
2. From and after the passing of this Act, the 20th
Section of Act No. V1II of 1855 shall.
ﬁoﬁfgﬁ"fa‘ﬁ:"‘;‘f‘g not apply to cases in which the

mm, of Ocersand perty of an Officer or Soldier
iors

ldie ms mmg on service shall come to the hands of
whie A dmici the Administrator General of any of
wn{f T ke said Presidencies, under the 9th
or the 12th Section of *“The Regi-

mental Debis’ Act, 1863 ;” and such Administrator General
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shall not be entitled to take, and it shall not be lawful for

Adwinistrator General 11 t0-take, a percentage on any such
only entitled to a commis-  property exceeding three per centum
sion of three per cent. on  on the gross amouunt coming to his
iy amount of such pro- - handg after the passing of this Act, if
pery. preferential charges, as defined by the
4th Section of the said Statute, have been previously paid,
or on the gross amount remaining in his hands after pay-

ment by hirh of such charges, as the case may be.
Short Title. 8. This Act shall be called “ The

Administrator General’s Act, 1865.”

The English Btatute called The Regimental Debts' Act, 1863,
(26 & 27 Vie,, c. 57) provides that the Administrator General shall
in no case take a larger commission than 3 per cent. on the sssets
of Military estates made over to his charge. The Indian Act VIII
of 1855, however, allows the Administrators General of Madras and
Bombay to take a commission of § per cent. upon such assets.
There is no doubt as to the law, for under the Indian Councils’ Act,
1861, the English Statute, baving been passed since 1861, would over-
ride the Indian Act. But still there is an evil in the Indian Act
stating & different rate of charges ; and therefore, in accordance with
the wish of the Secretary of State, this Act was passed so as to bring
ludian into harmony with English legislation.
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ABATEMENT of specific legacies, 111, 181, 182,
of annuity where assets insufficient to pay all the legacies, 126.
of general legacies, 180.
Account current, * Money at my banker's” confined to money on, 54.
Account, suit for, by party bound to elect, 130.
by residuary legatee, 139.
exhibition of, 175.
A ccumulation, direction for, void, 84.
Act XXV of 1838 ... 28.
XIX of 1841 ... 162, Section 4 .,, 159.
Section 20 ... 218.
XX of 1841, assets under, not within Section 11 of Act VIIIof 1843
219, 213.
XVII of 1843 ... 215.
VII of 1849 ... 220, 229.
II of 1850 ... 210, 220, 229,
VIIIL of 1855 ... 199, 212, 213.
Section 11 ... 210,
XII of 1855 ... 171, 208.
XITI of 1855 ... 171, 207.
XXVI of 1855 ... 225,
XXXIV and XXXV of 1858 ... 149.
VI of 1859, see Civil Procedure Code.
XXV1 of 1860 ... 199, 229.
XVII of 1864 ... 214.
1V of 1865 ... 231.
X of 1865 ... 1, 205,
XXI of 1865 ... 16, 18, 23, 203.
Ademption explained, 113.
when demonstrative legacy not liable to, 114.
of specific bequest of right to receive debt, 114.
pro tanto, 113.
of stock, 1186.
when removal of thing bequeathed does not constitute, 117,
by receipt by testator or his representative, 118.
not by reason of change of subject by operation of law, 115, 119.
not by reason of change without testator's kuowledge or sanction
120.
not by loan of stock specifically bequeathed, if replaced, 119,
not by sale of stock specifically bequeathed, if equal quantity of
same stock repurchased, 119.
not by subsequent provision for legatee, 128.
Additional words presumed to give additional meaning, 55.
Administration, with copy annexed of authenticated copy of will proved abroad,
133, 136.
necessity of, 138, 139.
persons who cannot take, 139. _ ,
entitles administrator to intestate's rights as if granted imme-
diately after his death, 140. L
letters of, do not validate intermediate acts if injurious to
estate, 140.
Fl
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Administration, grant of, where executor has not renounced, 140.

with will annexed, where executor renounces or fails to accept
within limited time, 141.

to universal or residuary legatee, 141.

to representative of residuary legatee, 142,

to person entitled to administer in case of intestacy, 142.

to legatee having beneficial interest, 142.

c. t. a. to creditor, 142,

when citation issued before grant of, 142.

order in which connections by marriage or blood are entitled
to, 143.

association of persons with widow in, 143.

grant of, where no widow or widow excluded, 143.

right of deceased’s mother to, 143, 144

kindred of equal degree equally entitled to, 144,

widower's right to, 144.

to a creditor, 144.

court of, regulated by lex loci rei sitae, 145,

until will produced, 146.

with will annexed, to attorney of absent executor, 146,

to person to whom if present letters c. ¢. a. might be granted,
147.

to attorney of absent person entitled to administer in case of
intestacy, 147.

with will annexed during minority of sole executor or sole
residuary Jegatee, 147.

limited till one of several minor executors or residuary lega.
tees complete 18 ... 148,

fof use and benefit of lunatic jus habens, 148.

pendente lite, 149,

with will annexed, for limited purpose specified in will, 149.

to attorney limited according to the purpose to which the
power is limited, 149.

limited to trust property in which grantee is beneficially in-
terested, 150.

himited to a suit, 150.

limited to the purpose of becoming party to a suit to be
brought against absent executor or administrator, 151.

limited to collection and preservation of deceased’s property
and giving discharges for debts due to his estate, 151.

to person other than lim who under ordinary circumstances
would be entitled, 152.

with will annexed. subject to an exception, 152.
subject to an exception, 153.
of the rest, 1353.
of eftects unadministered, 153, 134,
supplemental grants of, 154,
alteration in grants of, 153.
revocation for just cause of grants of, 155.
}mzctice in granting letters of, 157, 168.
orm of grant of, 165,
when granted, 167.
conclusiveness of, 160.
suit, costs of, 176, 177.
Admmistrator defined, 3.
all deceased's property vests in, 135.
entitled to intestate’s rights, 140.
his intermediate acts not validated if injurious to estate, 140,
his right to recoup himself whea administration revoked, 168,
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Administrator, powers of, 170, 171,

purchase by, 172,
de bonis non, 173.

Administrator General, saving of rights of, 199.

Adultery

Act VI1II of 1855, 210.
by whom appomtod, suspended or removed, 210.
not an oflicer of High Court, 210.
not to hold any other office without sanction of Government, 211.
security to be given by, 211.
no security required on gram of letters to, 211.
entitled to letters unless grauted to next of kin, 212.
preferred to creditor, 212.
or ordinary pecuniary legatee, xxviii.
when he is to sdminister, 212.
may be directed to apply for administration if assets in danger, 218,
enjoined to collect and hold assets in danger, 213.
commission of, under Scetion 14 of Act VI of 1855 ... 214,

under Act No. IV of 1865 ... 231,

when administration revoked, 216, 217.

under Section 26, 218, 219,
of Madras and Bombay, 219
may be Official Trustee, 214.
probate granted to e¢xecutor appearing in course of proceedings by,

214.
costs of, when probate %ranted, 214, 215.
unnecessary application hy, 2195.
when letters revoked, 216.
= incurred prior to order for continumg suit aguinst, 218.
may apply for letters within onc month after desth, 213,
voidability (after revocation) of letters granted to, 915
validity of payments made &e. prior to revocativn, 216,
recalliog of adwinistration granted to, 216.
distribution of asscts by, 217.
refunding by person receiving payments by, 2.7.
notice of debt or claim to, 217,
letters granted by name of oflice, 217.
suthority given by letters to, 217. 21
estates, &c. to vest in successor of, 218,
sues aud is sued in his representative capacity, 214,
non-abatement of suits against, 218,
expenses covered l:lv commission of, 219 -
defmya expenses of cstablishment, 220.
separate accounts of each estate, 220.
ru) orgmdnme of, 22].
schedules furnisbed by, 222.
certificate granted by, 224, 225, fee for, 226.
must not trade, 226.
zillah Judge to take charge of decensed’s prnperff and report to, 228,
when administration to estates of soldiers aud suilors wuy be grnntcd
to, 229.

ma t certificate to creditors, 230,
Ofticiating, 230.
excludes widow from administration, 143.

Advancements not to be broaght into hotchpot, 22, 23

Advocate General, reference to, under Act VIII of 1855, Sec. 40, 224.
Affirmation, District Judge may examine upon, 163.

Age how uted, 24.

afa

t, money in hands of not included in ‘ ready money’ or ‘money in Laod,’ 54
en may mke will, 23.

be administrater, 139.
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Alteration of will, 29, 41,
in grants of administration, 154.
Alternative, bequest in the, 63.
Ambassador, non-acquisition of domicile by, 11.
Ambiguity,f evidence a8 to testator's family or property, admissible in cases
of, 45.
‘ Among” creates tenancy in common, 75.
t* And” when not eonstrued * or,” 47.
Animus manendi, 8, evidence of, 8, 9,
Animus testandi, must be proved in case of papers of general character, 27.
formal will invalid in absence of, 27.
Annuity created by Will, payable for life, 124.
vesting of, 125.
anouitant's option to take money appropriatedto purchase of, 125,
abatement of, 126.
satisfied before residue paid, 126,
abatement of sum bequeathed to produce, 182,
value of, to be treated as a general legacy for purpose of abate-
ment, 182,
commencement of, when no time fixed, 186,

payable quarterly or monthly, when first payment due, 186.

dates of sucecssive payments of, when time fixed for first pay-
ment, 186.

apportionment of, 186.

intercst on arrears of, 1983,

———-——— money to be invested to produce, 199,
Arnulment of grants of probate or administration for just cause, 155,
Appeal to Iligh Court from orders of District Judge, 168.
Application, bequest with direction as to, 103.
Appointment, power of, defined, 37,

general power of, executed by generad bequest, 59,

mplied gift to objects of power in default of, 59.

doctrine of election applies to cases of, 133.

of executor, 136.

Apportionment of annuity, when annuitant dies between times of payment,
186.

Armenians subject to Indian Succession Act, 1865, 200.

‘ Army Surgeon' included in * Soldier’, 34.

Arrears of interest, bequest of debt does not carry, 3.

bequest of, 53.

of annuity, interest on, 193.

Artizan, preferential payment of wages of, 177,
Assault, right of suit for, does not survive, 171.
Assent of exccutor, necessity of, 182,
cficct of' 183.
express or implied, 183, 184.
conditional, 184. -
to his own legacy, 184, 185.
prineiple on which required, 185,
when be renounces probate, 185.
gives effect to legacy from testator's death, 1835,
when it should be given, 185.
by one of several executors, 173.
Assets, distribution of, after motice, 194.
creditor may follow, 194.
Associate with widow in administration, 143,
Association included in * Person’, 1.
Attachés, non-acquisition of dowmicile by, 11.
Attestation of Will, 31.

no pasticular furm of, necessary, 3).
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Attestation should be by signature, not mark, 32.
not by sealing, 32.
nor by acknowledgment of previons signature, 32.
not required by Hindds' Wills, 36.
of alterations, 41, 42.
Attorney, grant of administration to, 146, 147, 149.
executors, donees of power of sale, cannot sell by, 172,
Auditors of Administrator Gieneral's accounta, 222.
to examine schedule, 222,
power of, to summon witnesses and call for books, 228,
to report specially, if accounts incorrect, 223, 224,
o proceedings on such report, 224.
Bana Lilis, 200.

Balance st a banker's, §4.
Banker, cash-balance at testator's, included in debts, 33.
Bank-notes, included in * money,’ 54.
Bank stock not included in * securities for monev,’ 54,
Barrister, residence as &, does not change English domicile into Indian, 9.
Bastard, domicile of origin of a, 7.
when he may take under gift to legitimate children, 4, 3.
bequests to, 67, 68, 69.
Bequests, void for ancertainty, 56.
general power of appuintment executed by, 39.
to heirs, &c., of & particular person without qualifying terms, 1.
to representatives, etc. of a particular person, 6.
without words of limitation, G2,
in the alternative, 63.
to a person, followed by words describing a elnss, 61,
to a class of persons under a general description, 64
repeated in &e same will, or 1 the will and a codicil, 69.
remduary, 71, 72.
vesting of, 73, when payment or posscssion postponed, 87.
lapse of, 73, 74.
joint, 74.
in common, 74.
to testator's child or other lineal descpndant, 76.
to a described class of whom some predecease testator, 77,
voud, 79, 87.

to & person by a particular description, who is not in existence at

testator's death, 79.

to a person not in existence st testator’s death subject to a prior

bequest in the will, 80.

when the vesting may be delayed beyond the lifetime of a person

livin% at testator's decease and the minority of the legatee, B1.
to a ¢

ass with regard to some of whom it is inoperative by reason

of rules against remoteness, 83.
failure of subsequent, by reason of prior, bequest being remote, 83.
to religious or c‘uritah e uses, 83,
vesting of, when payment or possession postponed, 87.

when contingent, 89,

when made to such members of & class as shall have attained a parti-

cular 91.

onerous, 9}, 92
contingent, 92.

to such of certain persons as shall be surviving at a specified

period, 93.
conditional, 94, 95.
on an impossivle condition, 93.
on an illegal or immoral condition,
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Bequests with a condition precedent, 95, 96.
to A and on failure of prior betiluest, to B, 97. .
over, conditional upon the bappening of a specified uncertain
event, 98, 99,
with directions as to application and enjoyment, 103.
of a fund not severed from testator's estate, for certain purposes some
of which cannot be fulfilled, 104.
to an executor, 104, 105,
specific, 105, 111.
demonstrative, 111, 112,
ademption of, 113, 119,
payment of liabslities in respect of subject of, 120,
completion of testator's title to subject of, 121,
of things described in general terms, 123.
of the interest or produce of a fund, 124,
of annuities 124, 126,
to creditors and portioners, 127,
of things described in general terms, 123,
‘“ Between"” creates tenancy in common, 75.
Bills of exchange indorsed in blank included in ¢ money’, 54.
included in ¢ debts’, 53.
Blank spaces in will, non-effect of, 27.
not filled uF by parol evidence, 57.
I

for name of legatee, not filled up, 43.
Blind person may make a will, 25.

attestation in case of, 33,
Board and lodging, debt for, preferential, 175, 176.
Bond, held testamentary, 27,
administration, 1635.
form of, 165, 166.
assignment of, 166.
volantary, 179,
paid before legacies, 180.
not included in * money in my house,” 54.
* Books™ includes Mss. in volumes 53.
British India defined, 2. .
Brother of intestate, right of, 20, 22.
Brown v. Higgs, rule in, 60.
Buddhists, Indian Buccession Act does not apply to succession to property
of, 200,
Burinese, 200.
Burning, revocation of will by, 42.
Caxrenorun Grants, 153.
Calls, exoneration of stock from, 122.
Capital of testator's estate applicable to satisfy annuities, 126.
- Carelessness, probate of will minus a clause introduced by, 27.
“ Cash,” does not include & promissory note payable to order, 53.
Caveat against the grant of probate or administration, 163.
form of, 164.
stamp on, 164, 202.
effect of, 164.
Certificate granted by Administrator General, 224
Cessate grant, 154.
Change of words, 47.
b{ o%eution of law of subject specifically bequeathed,
of subject without testator's knowledge, 119,
Chaplain of ship may make a privileged will, 34.
Charitable uses, bequest to, 85, 86.
surplus reats of estate bequeathed (o, 87
See Cypres,
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Charitable, when bequest not deemed, 87.
trust, effect of bequest on secret, 87.
Charity defined, 86.
* Child’
in ventre sa mere, considered as existing, 14.
means & legitimate child, 67, according to law of country where
arents domiciled at time of its conception aud birth, 18,
dying before testator, bequest to, 76.
Children, their advancements not to be brought into hotchpot, 22,
‘by his present wife,’ bequest to A and his, 64.
in & will means lineal descendants n first degree, 65.
bequest to, means children alive at testator's death, 77, 78.
China included in ‘ household furniture’ 53.
Choice, domicile of, 8,
Choses in action, 4.
Citation to executor who has not renounced, 140.
to next of kin, 142.
stamp on, 202.
(iva Nardyanis, 20Q.
Civil Procedure Code, to regulate Courts in granting probate and admn. 148
to regulate procedure in contentious cases, 168,
Civil Service, effect on domicile of residence in, 9.
Class, effect of words describing a, when added to a bequest to A, 64.
bequest to a, 65.
bequest to a described, 77.
survivorship in case of bequest to a described, 77.
of whom some within rule against perpetuity, 83.
bequest to members of, attaining a particular age, 91.
Code of e&vil Procedure, 158, 168.
Codicil, defined, 2.
presumably revoked by destruction of Will, 40.
the presumption may be repelled, 40.
separate probate of, subsequently found, 138.
discovered after grant of administration c. t. a., 155.
Coercion invalidates will, 28.
includes fear though imaginary, 28.
Collateral relationship, words expressive of, apply to half }lood, G6.
Collection of deceased’s property, 175.
Collusion between purchaser and mortgagee, 172,
Commission to examine witnesses, 163.
or agency charges, pot receivable by any person but the Ad-
ministrator General, for any thing done as exor. or admor., 220.
Committee, grant of administration to, 148.
Commorientes, law concerning, 73, 74.
Company included in “ Person,” 1.
Compensation for l;g; occasioned by death of person caused by actionable
wrong, 207.
Completion, of tlﬁtle to thing bequeathed, 121.
of contracts, by executor, 175.
Conditional bequests, 94, 102.
transmissible to legatee’s representativess, 87, 88.
Condition precedent, performance of, cy prds, 95, 6.
subsequent, to be strictly fulhlled, 09,
performance of, within specified time, 102.
executor appointed on, 137,
Conditional 'm’denﬁ “:1] ;vﬂ 41,
Consanguinity, defin 3.
¥ lineal, 13.
collateral, 14.
table of, 135.
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Consent, conditions as to marriage with, 96.
of husband to wife’s taking out probate, 137,
taking out admiaistration, 139.
Construction of wills, 43,
baving effect to be Frefeu-ed, 54.
Consul, non-acquisition of domicile by, 11.
Contentious proceedings, 168.
‘ontents of will, probate of, 145.
Context, material word supplied from, 46, 47.
Contingency, doctrine of lapse extend to cases of gift on, 74.
‘ontingent will, 23, 41. -
Contingent legacy, date of vesting of, 89,
bequests, 92, 93, 94.
transfer of residue to residuary legatee giving security, 188.
interest, doctrine of election applies to, 129.
liabilities authorise demand of indemnity from legatee, 180.
Contracts, completion by executor, of testator’s, 175,
Copy of Will, imited probate of, 145,
when the original exists, 146. ‘.
Corporation, included in * Person,’ 1.
may take land in Indis by devise, 30,
aggregate may be named executor, 137.
('osts on failure of plea to establish fraud, 28,
of enforcing production of testamentary papers, 138,
of obtaining probate or letters, 176.
2(1; reference to Advocate General under Act VIII of 1855, Sec.
y o 224,
‘ Cousing,’ ' Cousins german,’ how construed in s will, 66.
Creditor, legacy to, 127.
grant of administration, c. ¢. a. to &, 142,
grant of administration to, 144,
admon. to exors. of &, 144.
not to attorneys of, to recover debt, 144.
should declare date on which debt became due, 144.
to bring part payment under Section 283 into account before sharing
proceeds of immoveables, 179.
Criminal, may make will, 25.
Crops, stock on farm includes growing, 54.
Crown, right of, when intestate leaves neither widow nor kindred, 17.
takes Lhe property subject to the intestate's debts, 17.
t by, 17.
‘rown debts, pri{)rity of, 178, 179.
(‘'umulative legacies, 69.
:"unyavﬁdis, 200.
urtesy, tenancy by, 8.
Cypres doctrine as to charities, 87.
performance of condition, 96.
DanaAGEs in suit by representative under Act XIIT of 1855, 208.
Danger of n;in propriating assets warrants graat to Administrator General
of order, 218.
* Daughter’ means a legitimate daughter, 67.
De bonis non, grants, 153.
Deaf person may make a will, 25,
mute may make a will, 235. ;
dumb and blind n cannot make a will, 25. See dddeada.
Death of one of neveus.eg’::rdim 28.
gifts in contemplation of, 133, 135.
Deathbed charges, 175.
persussion used to testator on, 29.
* Debenture' includes a  policy, 53.



Debts, what included in bequest of, 53,
to be paid equally and rateably by exor or admor, 177, 178.
domicil of deceased to regulate payment of, 178,
of record, 178, 179.
by specialty, 178, 179,
by simple contract, 179.
to be paid before legacies, 180.
bequest of, 113,
Declaration, of desire to scquire Indian domicile, 10.
by testator as to destruction of will, 40,
evidence of, admissible in case of latent ambignity, 45.
when admissible to rebut presumption as to when alterations were
made, 41.
by creditor seoking adinon, 144.
Defacement of sane testator's will while of unsonnd mind, 26,
Defamation, right of suit for, does not survive, 171.
Demounstrative legacy defined, 111,
non-ademption of, 114.
of stock, no interest on, 111,
right under, 181.
abatement of, 111, 182,
Deposit of Will containing bequest to rohgiuns or charitable uses, 86,
Deposit account, money on, not included in *“money at my Banker's,” 54,
Description of subject comprises property answering that description at testa-
tor's death, 57.
¢ Descendants’ 66, bequest to A and his, 64.
Desertion of children to lead immoral life, excludes widow from adwmon,
143.
Destruction, revocation by, 34, 39, 40,
is an equivocal act, 40,
must be animo rerocand:, 40.
of one of two duplicate wills, 40.
of will, 40, 41.
of wite's will by husband’s compulsion, 41.
of will during insanity, 41.
revocation of will by, 42.
of revoking instrument does not revive will, 43.
Destroyed will, establishment of, 40.
Devastavit defined, 197.
by neglect to get in any part of assets, 197.
by co-executor, 198,
by wife, 198.
Distraint by executor before probate, 170.
Distribution of assets, 194,
of intestate’s property, 18, 23,
where he leaves {i’ncnl descendants, 18, 20.
where he leaves no lineal descendants, 20, 23,
District Judge, detined, 2.
his jurisdiction in granting and revoking probate and admunistra-
tion, 157.
his powers in relation to granting probate and adwinistration, 157,
may compel production of testamentary papers, 157, 158,
procedure of Court of, in relation to granting probate and ad-
ministration, 158.
in contentious cases, 168,
when to interfere for protection of deceased's property, 159.
t of probate or letters of administration by, 159, 164, 165,
as discretionsry power to refuse application, 159, 160,
may examine petitioner in person on oath or affirmation, 163.
msy require further evidence of execution of will or right to letters,
163.
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District Judge may issue citations to inspect proceedings, 163.
caveats may be lodged with, 163.
administration-bond given to, 165.

to file and preserve orlg'mal wills, 167.
appeal from orders made by, 168.
concurrent jurisdiction of High Court with, 168.
Dividends, ‘ Ready Money' does not include unreceived, 54.
Divorce, effect of, on wife's domicil, 12.

according to foreign law excludes widow from administration, 143

right to sue for, does not survive, 171.
Domicil, 6—13.

succession to moveables regulated by law of, 6.

object of law of, 6.

three kinds of, 7, 8.

of origin, 7

by operation of law, 7, 8.

of choice, 8.

proof of acquisition of new, 8.

continuance of new, 11.

resumption of, 11,

declaration of desire to acquire, 10.

evidence of resumption of, 11.

onus probandi in questions of change of, 11.

of married minor, 12.

acquired by marriage, 12.

of wife follows husband’s, 12.

effect of divorce on wife's, 12.

cffect of husband's transportation on wife's, 12.

acquired by insane persons, 12, 13.

application of moveables to payment of debts regulated by law of, 178.
Donstion mortis causa, 133, 135.

resumable by donor, 134.
fuils if he recovers or survives donee, 134.

of things not admitting of corporeal delivery, 134.
need not be proved, 135.

does not require representative’s assent, 135.
ambulatory and revocable, 135.

liable to testator's debts on deficiency of assets, 135,
not revocable by Will 135.

of Bills or Notes not payable to bearer, 135.
of life policy, 135.
Draft on Banker, 27.
of Will, limited probate of, 145.
Dumb person may make a Will, 25.
Dwelling within  jurisdiction, probate or admon granted when deceascd
had fixed, 159.
JEasemenT, be(}uest of, 63.
East Indians, Indian SBuccession Act, 1865, applies to, 200.
Election, what, 128,
express or implied, 128.
to take against will necessitates relinquishing benefit ix folo, 128.
devolution of interest relinquished on, 129,
testator's belief as to his ownership immaterial, 129.
bequest for A’s benefit how ed for purpose of, 130,
person only indirectly benefiting b{ewiﬂ, not put to, 130.
in one character by mnon taking benefit in another, 131.
when acceptance of benefit constitutes, 131, 133,
when testator's representatives may call for, 133.
so-tponement of, in case of disability, 133.
octrine of, applies to cases of appoiutment,
See Account,
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Endorsement by one of several executors, 173.
Enjoyment, uest with direction as to, 103.
Enquiry as to Subject and Object of the wnll, 44.
ciroumstances of the testator, 44.
facts of which knowledge may conduce to right application of
testator's words, 44.
Entireties, estate by, 4
“ Equally” creates tenancy in common, 75.
Equity to a settlement, 8.
Equivocal description, test of, 50.
Erasure of words in will, 42.
Erroneous parts of descrlpuon of subject rejected, 48.
Estate tail, 64
“ Eurasians”, 200.
Europeans not domiciled in British India, how far liable to Indian Succes-
sion Act, 201,
Evidence of resumption of domicile, 11.
of testator’s sanity, 26.
of lucid interval, 25, 26.
as to whether testator intended an instrument as mere memorandum
for a future will, 27.
of intention to adopt a signature as final, 31.
to show what words have been erased, 42.
parol, inadmissible to show testator’s intention to dispose of property
not his own, 129,
of grant of probate or administration, 138,
of contents of will, 145.
Exception, grants of administration with, 152, 153,
Exccution of unprivileged will, 30, 33,
Executor deﬁneg
mere appmntment of, does not opcrate as a disposition, 16.
not disqualified as a witness to will, 37.
bequest to, of a * reasonable amount for bis trouble™, 56.
or* uimmwtramr," bequest to, 62.
and administrator, bequest to A and his, 64.
bequests to, 104, 1035.
deccased’s property vests in, 135.
probate granted only to, 136.
appointed expressly or by nccessary implication, 136.
according to the tenor, 136, 137.
minor, lunatic or married woman, 137,
becomin non-compos, 137.
instituted and substituted, 137.
accrual and representation to surviving, 118,
probate validates intermediate acts of, 139.
cannot sue in India before probate, 139,
rcnuncmuon by, 140, 141.
{recoup himself when probate revoked, 168.
13 own wrong (de son tort), 169.
liability of, 170,
powers of, 170, 174.
may sue and dmtram, 170.
suits against, 170, 171,
purchase by, 172,
power of several executors exerciseable by one, 172.
survival of powers on death of one, 178.
duties of, 174 — 182.
to perform deceased’s funersl, 174,
to exbibit inventory and sccount, 174, 176.
to collect deceased’s property, 175,
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Exccutor should complete some eontracts, 1735.
to pay debts according to rules of priority, 175, 176, 177.
when not bound to pay legacies without indemnity, 180.
not to pay one legatee in preference to another, 180.
not to retain on account of his own legacy, 180,
necessity of assent of, 182
effect of assent of, 183.
ussent of, to his own legacy, 184.
—— gives eflect to legacy from testator's death, 185.
not bound to pay or deliver legacies until after one year from testa-
tor's death, 185.
reason of this rule, 1886.
when he may call for refund of legacy, 193.
may distribute assets, after giving notices to creditors, 194.
liable for a devastavit, 197.
Exile, effect of, on domicil, 9.
Exoncration, specific legatees not entitled to, 120.
of inmoveable property from arrears of land revenue or rent, 122.
of stock from calls, 122.
Expenses of deceased'’s funeral to be paid preferentially, 175.
of obtaining probate or letters of administration, 176.
FaLsk AVERMENT in petition or declaration, 163.
¢ I'uinily,” bequest to, 61,
may mecan only * children,” or include relations by marriage, 62.
Father of intestate, right of, 20.
Fear, will made through, 29.
Fuees, sece Medical attendance, Translatwns,
Felo de se, will of, 23.
Filing of original wills, 167.
Fire-arms not included in * Household Goods', 54.
* First Cousins', * First Cousins ouce removed’, how construed, 66.
Fixtures, see Immoveable property.
Force, will obtained by, 28,
Furcigu assets, 161,
funds, 53.
Form of will, 27.
does not affect its title to probate, 27.
of grant of probate, 164.
of letters of administration, 164,
Fractions of a day not recognised, 24.
Fraud on marital rights, 5.
invalidates will, 28,
costs on failure to establish plea of, 28,
in obtaining grant of probate or admiaistration, 1355.
* Funds", 53.
Funeral, executor’s duty to perform, 174.
expenses to be paicﬁ»retéwntially, 175.
Furniture in a particular house, bequest of, includes plate sometimes in use
elsewhere, 53. d
(GExERAL words in a restrictive sense, 32.
logacies, 109.
Gift, to objects of power in default of appointment, implied, 39, 60.
in contemplation of death, 133, 133.
Government, Local, to fix office for deposit of declaration as to domicil, 10.
to make regulations for preservation and inspection of wills filed by
District udge, 167.
* Government securities,” 53.
Governor-General in Council, his power to exempt from operation of Indian
Succession Act, 201.
Great grandchild of intestate, right of, 19,
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Grandchild takes when intestate has no child, 18.
“ Grandchildren" how construed, 65.
G raut limited in duration, 1435, 146,
for use and benefit of others having right, 146, 149.
for special purposes, 149, 152.
with exception, 152, 153.
of the rest, 153.
of effects unadministered, 1353.
supplemental, 153.
alteration in, 153.
revocation of, 158, 154.
form of, 164.
(iuardian, appointment of testamentary, 28.
grant of administration to minor's, 147, 148.
HavLr Broop, for purposes of succession, no distinction betwcen relation by
whole bloud and those by, 14.
in construing wills, words expressive of collateral relationship, apply
to, 66.
* Heirs,” bequest to, 61.
* Heirs," or * heirs of his body,’ or * heirs male of his body," or * heirs female of Lig
body’, bequest to A and his, 64.
1ligh Court dehned, 3.
whether its intestate and testamentary procedure changed, by Act X
of 1865 ... 158, 159.
appeal to, 168.
concurrent jurisdiction of, 168,
Hindus, nuncupative wills of, 36.
their wills need not be attested, 36.
succession to their property not aflected by this Act, 200.
meaning of * Hindu", 200.
Holograph will, 35.
Hotchpot, children's advancement not to be brought into, 22, 23,
Houschold effects, 53.
furniture, 33.
Husband of attesting witness, bequest to, 36.
consent of, to wife's taking probate, 137,
taking administration, 139.
and wife, sce Marriage.
see Widous.
Ivior cannot mske a will, 24.
probate not granted to, 127
Illegal purpose, intestacy in case of bequest for, 16.
condition, 935.
lllegitimate child, domicile of origin of, 7.
children, bequests to, 67, 69.
child, see Bastard.
Immoral condition, 93, 100, .
lmmoveable property, defined, 1.
succession to, 6.
income of, accumulable for a year, 83,
exoneration of, from revenue or rent, 122,
Implication, appointment of executor by, 136.
Importunity invalidating will, 28, 29.
Impossible condition, bequest on, 95, 100.
Income of general residuary contingent bequest, 72
direction to accumulate, 84, 85,
Inconsistent wills of same date, 39.
Incorporation of papers by reference, 33,
Incorpureal tenement dehined, 1, 2.
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Indemnity to debtors, grant of probate or administration operates as, 160.
from legatee, when demandable, 180.
Infant, see Minor, Minority.
Initials of testator may pass as his mark, 30.
bequest to person described by, 51.
Insane, domicil acquired by, 12, 13.
Instituted executor, 137,
Instructions for will, 27.
for soldier’s or mariner's will, when treated as privileged, 35.
Intention, parol evidence of, 50.
to be effectuated, 43.
expressed intention to be ascertained, 44.
of testator to be effected as far as possible, 55.
Interest of fund, bequest of, 124.
on arrears of rent unreceived by executor, 175.
on general legacy where time of payment is not fixed, 109.
on such legacy in satisfaction of a debt, 191.
given by parent or person in loco parentis, 192.
to minor with direction to pay thereout for his
maintenance, 192.
on general legacy when time fixed for payment, 192.

exception where testator a parent or pérson loco in parentis, 192.
rate of, on legacies, 192,

on arrears of annuity, 193.
on money to be invested to produce an anpuity, 193.
refunding to be without, 196.
Interlineation in will, 41.
Intestacy defined, 16.
Intestate, see Distridution.
Jutoxication destroys testamentary power, 26.
Inventory, exhibition of, 174.
form of, 175.
contents of, 175.
stamp on, 202.
Investment of proceeds of property bequeathed to several in succession, 110.
of sum bequeathed to provide for non-specific legacy for life, 187.
of amount of gencral legacy to be paid at a future time, 187.
where not charged with or appropriated to an annuity bequeathed, 187,

of residue given for life without directions as to vesting it in particu-
lar securities, 188.

Irreconcileable clauses or gifts, last prevails, 55, 56.
Jssue, bequest to A and his, 64, 66.

Jains, Act X of 1865 does not apply to succession to property of, 200.
Jest, will written in, 27.

* Jewcls,’ 54.
Jews, Act X of 1865 applies to, 200.
Joiat-tenancy, by conveyance to husband and wife, 4.
gift to issue of A creates a, 66.
created by a bequest to two or more persons’ nomination, or to
a class, without more, 74.
Joint-tenant attesting Will by which the joint-tenancy is created, 37.
Joint will, 25.
probate of, 25.
Judicial separation, wife's domicil how affected by, 12.
Jurisdiction of District Judge in granting and revoking probates and
admons., 157. ‘
* Just cause,” revocation for, 135,
defined, 13.
bequest to, 61.
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Lanovurer, preferential payment of his wages, 177.
Language of will, 27.
Lapse of legacies, 73.
doctrine of, extends to gifts on contingency or under & power, 74.
not in case of joint legavy, 74, 7.
not when bequest is to testator's child or lineal descendunt, 76.
not when bequest is to A for benefit of B, 76, 77.
Latent ambiguity, evidence admitted in cases of, 49, 50.
Legacy, to attesting witness or his or her wife or husband, 37.
1o person attesting codicil confirming will, 38.
in general terms, vesting of, 72,
lapse of, 73, not in case of joint legatees, 74.
to child or lineal descendant of testator, 7G.
to A for benefit of B, 76.
vesting of, when payment or possession postponed, 87.
when contingent on specified uncertain event, 89,
to an executor, 104, 105.
specific, 105, 111,
demonstrative, 111, 112,
ademption of, 113, 119.
to creditors and portiqpers, 127, 128.
debts paid before, 180.
when executor may require an indemnity on paying, 180.
abatement of, 180, 182.
assent to, 182, 186.
time for payment of, 185.
investment of funds to provide for, 187,
interest on, 190, 193.
refunding of, 193,
See Abatement, Bequest.
‘ Legal representatives,’ bequest to, 62.
Legatee does not lose his legacy by attesting codicil confirming will, 37,
takes nothing under onerous bequest unless he nccepts fully, 91.
may accept one and refuse other of two independent bequests, 9:2.
rendering impossible or indefinitely postponing act for which no time
is specified and on non-perfurmance of which subject is to go
over, 102,
may receive fund bequeathed absolutely though directed to be
applied in a particular manner, 103.
accepts specific bequest subject to incumbrance (if any) created by
testator, 120.
of annuity created by the Will, 124,
ha:gt';ption to receive money appropriated for purchase of annuity,
payment into Court of legacy of minor, 189,
entitled to clear produce of specific legacy, 190.
entitled to produce of residuary legacy, 291.
nefgsnot refund when assets were sufficient to satisfy all the legacics,

sues executor, if solvent, before calling for a refund, 196.
limit to refund by, 196.

residt:?, 196.
Legitimacy prima facie intended by words expressing relationship, 67,
Legitimate child, domicile of origin of, 7.
Lepchas, 200, _
Letters when not evidence of testator’s sanity, 26.
held testamentary, 27.
Lex loci rei sitae regulates succession to immovesbles, 6.
Court of Administration regulated by, 6,148,
Lien, priority of solicitor's charging, 178,
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Life, abatement of legacy for, 182,
Light, rights to, 2.
suit for obstructing, 171,
Limitation, bequest without words of, 62.
executor's neglect to sue for debt till barred by Act of, 198.
Linited grants, 143.
purpose, executor for, 138.
Lincal descendant dying before testator, bequest to, 76.
Linen included in household furniture, 53.
* Live and dead stock,’ 54.
Loan of stock specifically bequeathed, 119.
Local Government defined, 3.
to fix office for deposit of declaration of domicil, 10.
to make regulations for inspection and preservation of Wills, 167.
Lncid interval, proot of, 25, 26.
Lunatic, acquisition of domicile by, 12.
cannot make a will, 24.
except during a lucid interval, 26.
revival of will made by, 24.
may take by bequest, 30,
probate not granted to, 137.
cannot be administrator, 139.
widow cannot be administratrix, 143.
administration for use of, 148,
see Defucement,
MAGISTRATE to report deaths to Administrator General, 199,
to retain deceased’s tproporty in charge, 199,
Maintenance of A, bequest of & sum for the, 56.
eflect of direction that the interest of the subject shall be applied for
legatecs, 90.
Majority when attained, 24.
Malacen, Act X of 1865 does not apply to, 2.
Malum prohibutum, 95 ; malum m se, 95.
Manuseripts included in * hooks,” 53,
Mariner, when he may make a privileged will, 33, 34.
Mark of testator, 30.
attesting witness not to subscribe by, 32.
Marnage, non-efiect of, on property or powers respecting property, 3.
revokes will 4, 37 not wife's submission to arbitration, 4.
does not dissolve wife's partnership, 4.
nor release debt, 4.
domicil acquired by, 12.
lmt;‘voen person domiciled and person not domiciled in India, effect
of, 23.
scttlement of minor's property in contemplation of, 24.
revocation of will by testator's, 37.
settlement held testamentary, 27
Married woman, effect of bequest of lands to sole use of, 58,
consent of husband necessary to grant of probate to, 137.
administration to, 139.
see Consent,
powers of executrix or administratrix, 174.
Marshalling assets in favour of creditors, 179.
Materials of will, 27.
Maxiwms Cuml‘du;;ﬁixm se repugnantia reperiuntur in testamento, ultimum ratum
est, 56.
Fulsa demonstratio non nocet cum de corpore conatat, 48.
Mobilia sequuntur persomam, 6.
Qui tacet satrs ur, 96,
Meaning of any clause to be collected from whole will, 51,
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Medals’, 54.
Medical attendance, fees for, 175.
Memoranda for a future will, 27.
referring to alteration, 41.
Mental imbecility destructive of testamentary power, 24.
Merchant, residence in British India as a, 9.
Military estates, administration of, 176.
service, effect on domicile of residence in, 9.
Minor defined, 2.
domicile of, 11; when married, 12.
property of, may be settled before marriage, 24.
cannot make & will, 24.
may take by bequest, 30.
soldier or sailor cannot make privileged will, 34.
probate not granted to, 137.
cannot be administrator, 139.
ayment or delivery into Court of bequest to, 189.
interest applicable for support of, 190,
Minority defined, 2.
administration during, 147.
administrator during, 173.
Misconception, election under a, 130.
Misdescription of subject may be corrected, 45.
Misnomer of object may be corrected, 45. .
“ Money,” 53, 54; ‘Money in hand,’ ‘Money in my house, ‘ Money at my
Banker's,’” 64. ¢ Moneys and Securities” see Mason's Will, 13
W. R. 799.
Month defined, 1.
Mortgage, mone{ lent on, included in * Money," 54.
not included in ‘ Money in my house,’ 54.
when the mortgage money passes under general bequest comprising
legal estate, 58.
estates when they pass by general bequest, 38.
by executor, 172,
Mother of intestate, right of, 20, 21.
her right to administer, 143.
cannot appoint guardian by will, 28,
Motive, effect of expressing, in cases of repetition of legacies, 70,
Moveable property defined, 2.
succession to, 6.
one domicile affects succession to, 7.
succession to, 13.
Mubammadan, Act X of 1865 does not apply to succession to property of, 200
testamentary power of, 200.
may make nuncupative will, 200.
Mutual will, 25, 41.
Native Curisriaxns, liable to Indian Succession Act, 201.
Near relations, “ nearest relations,” bequest to, 6.
Neasrest of kin, bequest to, 61.
Negligence, when defendant liable for, at suit of representative, 208.
Negotuable instruments, husband cannot indorse wife's, 5.
Nephew of intestate, right of, 20, 21, 22.
how construed in will, 65.
Next of kin, bequest to, 61.
conatruction of, in Act VIII of 1855, 212.
Niece of intestate, right of, 20, 21, 22,
Nieces bow construed in will, 65.
Notice of superior debt, payment of inferior, without, 177.
in administration suit, 194.
Nuncupative will, of blind man, 25
requires two witnesses 35, 3C.
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Nuncupative will, reduced into writing, 35.
proof of factum of 36, nullity of, within a month after cessation of
privilege of making, 36. Rogatio testium, 36.
Mubammadan may make, 200.
Oatn see District Judge.
Obliteration in will, 41, 42, .
Office, when domicile conferred by, 9.
Offspring, construction of, 66.
Omission of material word, 46, 47.
Onerous bequests, 91, 92.
Onus probandi, in questions of change of domicile, 11.
in questions as to where deceased was domiciled, 13.
in attempt to impeach a will, 24,
on those who contend that under a bequest to A he takes less
than the testator's whole interest, 63.
Operation of law, domicile by, 7, 8.
Origin, domicile of, 7.
where child's parents are unknown, 7.
continuance of, 8, and see Atty. Gen. v. Counless DBlucher
de Wahistatt, 3 Hurl, & Colt. 374.
presumption of retainer of, 8.
reverter of, 8,
1’arseEs, how far liable to the Indian Succession Act, 201.
cnses relating to, 201,
law relating to intestate succession among, 203.
division of property among widow and children of intestate, 203.
widower and children of, 203.
~———— children of male intestate, 204.
—_ female intestate, 204.
- predeceased child, 204.
where intestate leaves a widow or widower, but
no lineal descendants, 205,
where intestate leaves neither widow or widower nor lineal
descendant, 205.
Partnership included in * person,' 1.
Patent ambiguity, extrinsic evidence not admitted to explain, 50.
Pencil, will made or altered in, 27.
Pendente lite, admnnistration, 149.
Perpetuity, rule against, 81.
* Person’ defined, 1.
Personal injury not causing deatb, 171.
* Personal ornaments,’ 54.
‘ Personal representatives’, bequest to, 62.
bequest to A and his, 64.

Ietition for probate, 161.

etters of administration, 162.

subscribed and verified, 162.

stamp on, 202. 4
Pictures included in ¢ household furniture,” 53.
Plate included in ¢ household furniture, 58.

or ‘ bousehold goods,’ 53, 54.
does not include plated articles, 54.
Pleader to subscribe petition for probate or administration, 162.
Pledge by executor, 172.
Policy included in * debenture,’ 53.
Portioner, legacy to, 127.
‘ Portraits,’ 54.
Posthumous child, domicile of origin of, 7.
-child, of intestate, right of, 18, 19.
Power of appointment defined, 37.
may be general or special, 38.
" wmarriage does not revoke will made in exercise of, 37, 38.
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Power, will made under, good without reference to law of domicile, 7.
general, when executed by general bequest, 57.
special, when exercised by a bequest, 57.
to revoke not within Section 78 of Indian Succession Act, 59.
cxecuted by general bequest, 59.
implied gift to objects of, in default of appointment, 59, 60,
to sue, grantee of probate or administration has sole, 167.
of sale, given by executor mortgaging, 172.
of several executors or administrators exerciseable by one, 172.
except when testator directs that two or wore shall be a cuo-
rum, 173.
of married executrix or administratrix, 17¢.
doctrine of lapse extends to gifts under a, 74.
Practice in granting and revoking pro%at.e and administration, 157.
in contentious cases.
Prannathis, 200.
Presumption of retainer of domicile of origin, 8.
of sanity of testator, 24.
as to alterations in pencil and alterations in ink, 27.
of acceptance of beguests in case of infant or lunatic, 30.
that several sheets of which will consiats were in same room when ex-
ecution took place, 31.
of due execution of a will, 32,
that a codicil is revoked by destruction of will, 40.
arising from destruction ofy one of two duplicate wills, 40.
as to mutilation of will in testator's custody, 40.
as to destruction of will which cannot be found, 40.
a8 to when alterations were made, 41.
repetifion of legacies, 70,
as to clection arising from enjoyment by legatee for two years, 132.
Prince of Wales' Island, Act X of 1865 does not apply to, 2.
Prisoners, domicile of, 9.
will by, 29.
Privileged wills defined, 33.
may be in writing or by word of mouth, 34,
rules for execution of, 33.
witnesses to, 5, 36.
nullity of, after cessation of right to make, 36.
I'robate defined, 3.
of joint will, 23.
not of mere appointment of guardian, 28.
when part of will obtained by fraud, 28,
of twu wills partially consistent, 39.
grant of, 136, 139,
granted only to executor appointed by will, 136.
to person nominated as executor by the legatees or other persons
appointed executors, 136,
not to mioor, lunatic or married woman without husband's consent,
137.
to several simultaneously or at different times, 137.
separate probate of codicil discovered after grant of, 138,
necessity of, 138,
establishes will from testator's death, 139.
of copy or draft of lost will, 145.
of contents of lost or destroyed will, 145.
of copy when original exists out of Province, 146.
limited to purpose specified in will, 149,
granted subject to exception, 152,
alteration and amendmeat of grant of, 157,
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Probate, revocation or annulment of grant of, 155.
ractice in granting and revoking, 157.
istrict Judge's power relating to grants of, 157.
procedure relating to, 158.
granted when testator had fixed dwelling or property within jurisdic-
tion, 159,
conclusiveness of, 160.
petition for, 160.
stamp on, 161, 202,
translation annexed to, 162.
verification of, 160.
caveat against grant of, 163.
orant of, to be under Court seal, 164.
form of grant of, 164.
not to be granted till after 7 days from day of testator's death, 167,
costs of, 176, 177.
Produce of fund, bequest of, 124.
of legacy, right of specific legatee entitled to, 190.
of residuary fund, right of residuary legatee to, 191.
Production of testamentary papers, power to enforce, 157.
Profession, effezt on domicile of residence in exercise of, 9.
Promissory Note not included in * Cash,” 53.
voluntary, 179,
Protection of deceased’s property, District Judge to interfere for, 159.
Province defined, 2.
See Probate.
“ Public Funds,” 53.
Punctuation of will, 27.
Punishment for verifying petition containing false averment, 153.
Purchase, gift of subject of contract to, 57.
by cxecutor or administrator of deceased'’s property, 172.
Purser of ship may make a privileged will, 34.
Quorun of executors, 173,
Recerers for Government Annuities, not * money in my house,” 54.
Record, debts of, 179.
Refund of legacies, 193. .
when legacy has become due on performance of condition within fur-
ther time allowed under Section 124 .., 194,
proportional, in case of debt, 194,
within what period creditor can call for, 195.
when legatee cannot call for, 195.
limit of, 196.
to be without interest, 196.
by person receiving payments from Adwinistrator General, 218.
R ~'menta{ ebts’ Act, 199, 231,
Regulation V of 1799 (Bengal) Section 7 ... 159.
I of 1802 (Madras) Section 16, clause 7 ... 159.
XV of 1806 (Bengal) Bection 6 ... 159, repealed, 228.
IV of 1809 (Madras) Section 5 repealed ... 228,
VIII of 1827 %Bomba ) Section 10 ... 149.
Rejection of erroneous parts of description, 48.
of part of Will, 55.
* Relations' or ¢ Relations of the name of A,' bequest to, 61.
power to appoint to, 61, 62.
Release of debt due to deceased, 172.
Religious uses, bequest to, 85, 86.
Remarriage of widow does not exclude from administration, 143.
Remoteness, rule in deciding questions of, 82.
Removal of goods specifically bequeathed, 117,
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Rents are immoveables, 2.
of land, bequest of, 124.
collecting arrears of, 175.
Renunciation of executorship, 140, 141.
cannot be in part, 141.
not after probate, 141.
agreement to renounce, 14l.
retractation of, 141.
administration c. ¢. a. granted on, 141.
Repetition of legacies, 69.
‘ Representatives,’ bequest to, 62.
bequest to A and his, 64.
Repugnant conditions subsequent, 100.
Reputation of legitimacy, 67.
Residuary legatee of a sharc of residue attesting codicil which revokes
legacies, 37.
constitution of, 71, 72.
entitled to what property, 72.
not to receive residue till annuity given by will satisfied, 126.
may sue for an account, 139.
grant of administration to, 141.
representative of, grant of administration to, 142,
cannot call on Eartncular legatees to abate, 181.
security given by, to meet contingent bequest, 188.
right of, to produce of residuary fund, 191.
right of, 196.
right of representative of, 197.
Residue, includes property ineffectually appointed, 72.
lapse of part of, 75, 76.
bequest of, enumerating certain articles, 109.
conversion and investment of, bequeathed for life, 188,
‘ Respectively” creates tenancy in common, 75.
Rest, grants of the, 153.
Retainer by executor of his debt, 178.
legacy, 180.
by Administrator General, 218.
Reversion, §8.
Revival of lunatic's will, 25.
of unprivileged will, 42, 43.
tantamount to making will de novo, 43.
Revocation of will, 29, 30.
by testator's marriage, 37.
power of revoking will cannot be delegated, 38.
of unprivileged will, modes of, 38.
Eart of will revocable, 38.
y subsequent will, 38, 39.
not when made under false impression, 39.
not by words declaring future intention to revoke, 39,
by destruction, 38, 39.
not by inchoate or incomplete act of destruction, 40.
doctrine of dependent relative, 40,
presumption of, 40.
of one of two duplicate wills, 40.
of will by another will, 42.
by act expressing intention to revoke, 42.
by burning, tearing or otherwise destroying, 42.
of probate, 138.
of probate or letters, 168.
of grants of administration, 155,
“ Right beirs,” bequest to, 61.
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Rogatio testium in case of nuncupative will, 36.
Roman law as to soldiers’ testament, 35, 36.
SAvuus, 200
Sale, gift of subject of contract of, 57.
of stock specifically bequeathed, 119.
of property bequeathed to several in succession, 110.
by executor, 171.
of specific bequest, 172.
by pledgee of things pledged by executor, 172.
by one of several executors, 173.
Sanity, evidence of, 26.
Satisfaction of a debt, interest on general legacy bequeathed in, 191.
Satnamis, 200.
Seal of Court, probate granted under, 164.
administration granted under, 165.
* Second Cousin,” how construed in will, 66.
‘ Securities for money,’ includes Bills and Notes, stock in the funds and a
policy, 54.
bequest of, carries legal estate in mortgaged property, 54, 59.
Security given by residuary legatee, for payment of contingent bequest, 188.
Separate use, trust for, 5.
liability of preperty settled to, 5.
Separation from husband excludes widow from administration, 143.
Servant, domicile of, 0, 11,
of Ambassador or Consul, non-acquisition of domicile by, 11.
wages of officer’'s or soldier's, 176.
preferential payment of wages of domestic, 177,
Scttlement, of minor's property in contemplation of marriage, 24.
barring widow of interest in husband's estate, excludes from ad-
ministration, 143,
Shares not included in securitics for money, 54.
Shfas, 200.
Signature of testator, 30.
under assumed name, 30.
sealing not regarded as, 30.
may be stamped, 30.
immaterial where written, if intended to authenticate instrument, 31.
authenticating alteration, 41.
Sikhs, Act X of 1865 does not apply to succession to property of, 200,
Simple contract debts, see Debts.
Singapore, Act X of 1865 does not apply to, 2.
Sister of intestate, right of, 20, 22,
Soldier, when he may make & privileged will, 83, 34.
Solicitor, see Liwex.
Son means a legitimate son, 67.
Special purposes, grant of administration for, 149.
Specialty debt not preferential, 177, 178.
in England, 179.
Specific legacy, 1035.
leaning against construing legacy as, 108.
to two or more persons in succession, 110.
distinguished from demonstrative, 111.
does not abate with general legacies, when asscts insufficient to pay
legacies, 111.
legaoy out of fund, of which portion is a, 112.
otg right to receive something of value from a third party, 114.
ademption pro lanfo of, 115.
of stock subject of, 116, 118, 119
removal of subject of, 117.
does not abate, if assets sufficient for debts, 181,
ratcablc abatcment of, whea assets insuflicient for debts, 1852.
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Specific legatee entitled to produce of legacy from testator’s death, 190.
Stakeholder, money in hand of, 54.
Stamp on the petition for probate, 161, for admon, 162, and see Atty. Gen. v.
Partington, 3 Hurl. & Colt. 193.
on instruments mentioned in Indian Succession Act, 199, 202.
Statute 23 Hen. 8, c. 10 ... 86.
1 Edw.6,¢c.14 ... 86.
12 Car. 1L, ¢. 24, S. 8 ... 28.
38 Geo. 3, c. 87 ... 18.
39 & 40 Geo. 3, c. 98 .., 84.
55 Geo. 3, c. 84 ... 221. '
11 Geo. IV & 1 Will. 1V, Cap. 40 ... 16.
2 &3 Wm 4,¢ 115 ... 86.
3 &4 Wm 4 c 42 ... 171
1 Vic.c.26 ... 28,
Section 9 ... 30.
Bection 11 ... 34.
Sections 16, 17, 18 ... 37.
Sections 19, 20 ... 31.
Section 20 .., 38.
Section 21 ... 41.
Section 22 ,,, 43.
Section 24 ... 57.
Section 27 ... §9.
Section 28 ... 63.
Section 33 ... 76.

9 & 10 Vic. c. 59 ... 86.

9 & 10 Vic.c. 93 ... 171.

15 & 16 Vic. c. 24, Section 1 ,,, 31
17 & 18 Vic. ¢c. 113 ... 120.

20 & 21 Vic. c. 77, Bection 17 ... 155.

Section 25 157.
Section 27 158.
Section 28 158.
Section 70 149.
Bection 73 152.
Section 81 165.

Section 83 167.
21 & 22 Vic. ¢. 106 ... 2.

22 & 23 Vic. ¢. 35 ... 194.

26 & 27 Vic. ¢. §7 ... 176, 177.
Stock, degacies of, not ¢ pecuniary,’ 54,

ademption of, 116.

sbatement of general legacies of, 181.

in a joint stock company, exoneration of, 122,
may include money, 54.

on farm includes growing erops, 54.
Straits Settlement, Act X of 1865 does not apply to, 2.
Subscription authenticating alteration, 41.
Substitute, grant of administration to attorney's, 147.
for legatee predeceasing testator, 74.
Substituted executor, 137,
Buecession, t0 immovesble property in British India, 6.
to moveable pmpex;{, 6,7
one domicil only for, 7.
in British India, 13.
specific bequest to several persons in, 110.
to property of intestate Parsces, 203, 204, 205,
Sunnis, 200.
Buperstitious uses, 86.
Bupplemental grants, 154.
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Sureties to administration-bond, 165.
no power to dispense with, 165.
Surgeon of ship may make a privileged will, 34.
Surrender, one executor has power to, 172.
Survival of cause of action, 170, 171.
of powers on death of one of several executors or administrators, 173.
Survivorship, in case of commorientes, 73, 74.
in case of joint tenancy, 74.
in case of a described class, 77.
of representation, 138,
Syndics to receive administration with will annexed, 137.
T’ aBLE of consanguinity, 15.
Tearing, revocation of will by, 42.
T'echnical words unnecessary, 43.
to be taken in their technical sense, 43.
Tenants in common, where the rule in Brown v. Higgs applies, the objects
tuke as, 6O,
Tenor, executor according to the, 136.
Testamentary papers, power to enforce production of, 157.
‘ Testamentary expenses,” 176.
Thellusson Act, 84,
Threat, will made in consequence of, 29.
T'ibetans, 200.
Title to thing bequeathed, completion of testator's, 121,
T'rade, winding-up of, 175.
T'ranslation of will, 161,
fee for, 202,
Transportation, effect of; on wife's domicile, 12,
Transposition of clause or expression, 47.
of limitation, 56.
Trees, suit for cutting down, 171,
Trust-estates, when they pass by general bequest, 58.
Uncertainty, will or bequest voig for, 56.
Undue influence, costs on failure of plea to establish, 28.
Unity of persons as between husbaud and wife, 4.
Universal legatees, grant of administration to, 141.
‘ Utensils,’ 54.
* VALUE oF THE EsTATE,' 161.
Ventre sa mére, child in, 66.
Yerification of translation of will, 161. .
of petition for probate, 162.
Vesting of legacies, 87, 91.
Vesting, of legacy in general terms, 72.
law favours, 73.
Victuals, not included in * Household Goods' 54.
Yoid bequests, 79.
Voluntary bonds and promissory notes, 179.
Waags, paid preferentially, 177.
Ward, payment or delivery into Court of Wards of bequest to, 189.
Water, rights to running, 2.
Watercourse, suit for diverting, 171.
Way, private rights of, 2.
Widow, excluded by ante-nuptial contract from distributive share of her hua-
band's estate, 16.
share of, when her husband leaves lineal descendants, 17.
e——— , when he leaves kindred Lut no lineal descendant, 17.
wecmam . When he leaves no kindred, 17.
not excluded from distributive share by divorce a mensa of foro, 17.
grant of administration to, 143.
. See Adultery. Associate. [Parsees.
Widower, his right to intestate wife's property, 23.
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Widower, his right to administer to wife's estate, 144.

Wife, conveyance by husband to, 4
E‘{ by husband to, 4.
{ , to husband, 4.
receipt b husband of income of, 5.
sdmnmstrat.non to estate of, 5.
acquires husband’s domxclle, 12.
domicile of, follows husband’s, 12.
may beqmeath what she might bave alienated, 25.
of attesting witness, bequeat to, 36.
destmctwn by husband's compulsion of will of, 41.
probate not granted to, without husband's previous consent,
cannot become administratrix without husband's previous con-
sent, 139.
Will defined, 2.
rsons capable of making, 24.
idiot or lunatic cannot make a, 24.
revival of lunatic's, 24.
onus probandi in attempt to impeach, 24.
presumption of sanity of maker of, 24.
of alien, felo de se, criminal, 25.
joint, mutual, contingent, 25.
of married woman, 25.
of deaf, dumb, or blind, 25.
of deaf mute, 25.
of deaf, dumb and illiterate testator, 25.
of deaf, dumb and blind, 25.
form of, 27.
intention to make, 27.
written in jest, 27.
eontaining a clause introduced per mcurwm, 27.
several instruments may constitute, 27.
mstructions for, 27.
blank spaces in, 27.
language of, 27.
punctuation of, 27.
materials of 27.
alteration of, in pencil or ink, 27.
appointment of guardian by, 28.
obtained by fraud, coerciom, or importunity, 28.
revocatlon or alt.erauon of, 29.
signature of unpnvxl:alged, 30, 31.
attestation of unprivileged, 31, 32.
xncorf)ont:on , by reference, of papers in, 33,

privileged, 33, 36.
in writing or by word of mouth, 34.

bolograph, 35.

instructions for, a3,

witnesses to, 36

nulh of, at siration of a month after testator ceascs

entxtl to make, 36
revocation of] 42
gift to witnesses attesting
when revoked by mnm e, 37
by another will or codic .5
otbeﬂme destroying, 38.

b‘hmuon, Eneatwn, and lltenu{m ?n, 41,
revival of, 42, 43.
wording of, 43.

11
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Wiil, enquiry to determine subject or object of, 44.
misnomer or misdescription of object of, 435.
supplying from context words of, 46.
no part to be rejected if it can be reasonably construed, 55.
interpretation of words repeated in different parts of, 55.
inconsistent clauses in, 55.
void for uncertainty, 56.
description of subject of, 57.
construction of terms in, 65, 67.
filed after probate or grant of administration c. ¢. a., 167.
made before but revived after 1st January 1866, Indian Succession
Act does not apply to, 201.
of Muhammadan, 200,
Wilson v, Beddard, 30,
Witnesses, to will, 31.
must sign, not mark, 32.
may sign any where, 32.
enough if testator might have seen signature by, 32.
Witness, failure of bequest to attesting, 36, :;% :
a8 to execution or validity of will, 37.
Words, in what sense to be taken, 44.
when understood in a more, and when in a less, general sense than
usual, 51, 52.
repeated in same will, 55.
Wrongs, Act to enable representatives to sue and be sued for certain, 206.
~ 1, defined, 1.






