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APPENDIX

TO

POTHIER ON OBLIGATIONS.

NUMBER. I
(Referred to, Vol. I p. 28, 29.}

Of lllegality in Contradls.

N adverting more particularly to contra&ts which are void as
being illegal in their nature, I fhall not at prefent dwell upon
thofe exceptions which are perfonal to the immediate parties te the
contra&, as being founded upon fraud, extortion, or any undue ad-
vantage tahen by one party of the neceffitics of the other, but (dife
mifling fuch with the general temark, that the Engli/b courts of
law and equity will, in every cafe attended with thofe circumftances,
decide according to the great principles of univerfal juftice,) fhall
proceed to fome obfervations refpeting contracls, the illegality of
which is founded upon reafons of public utility and moral re&titude.
Wherever an engagement is entered into with a view to contravene
the general policy of the law, no form of*expreffion can remove the
{ubftantial defe inherent in the nature of the tranfa&ion ; the law
will inveftigate the real object of the contralling parties, and if that
is repugnant to the principles eftablithed for the general benefit of
focicty, it will vitiate the moft regular inftrument which ingenuity
can contrive.

This fubjett was moft ably difcuffed by Lord Ch. J. Wilmet in
the cafe of Collins v. Blantern, 2 Wilf. 347. A bond in the ufual
form for payment of money was alleged to be given as an indemnity
for a note entered into by the obligee for compounding a profecu-
tion for perjury. In fupport of the bond it was contended that no
averment fhould be admitted of its being given upon an illegal con-
fideration not appearing on the face of it. In the courfe of his
judgment the Chief Juftice ufed the following expreffions : ¢ The
manner of the tranfaQion was to gild over and conceal the truth,
and whenever courts of law fee' fuch attempts made to conceal

Vor. IL B wicked
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wicked deeds, they will brufh away the cobwcb varnith and thew the
tranfallions in their true light. Thisis a contrad to tempta man
to tranfgrefs the law, to do that which is injurious to the communi.
ty—it is void by the common law, and the reafon why the com-
mon law fays fuch contrais are void is for the public good—you
fhall not ftipulate for iniquity. All writers upon our law agree in
this, no polluted hand fhall touch the pure fountain of juftice.”—

_The whole ;of.the judgment, from which thefe extralts are made,
may be ﬁrbngly recommended to the perufal of all whoare engaged
in juridical inquiries.

Many of the exceptions which fall within the fcope of this divi-
fion are contrary to the immediate juftice which would prevail in a
moral view between the contraling parties; but the public tri-
bunals will not afford judicial affiftance to thofe whofe obje&t is to
infringe the general policy of the law, or to prejudicc the rights
and interefts of others (a); and perhaps it is one of the greateft
fecurities againft tranfactions of this defcription, that the contra&t-
ing parties can have no redrefs againft each other, and that where
they are equally guilty of an infra&tion of the law, the claims of
cither may be effeCtually refifted.

Upon this fubjeét it can hardly bg neceflary to ftate, that tranfac.
tions which have for their obje& the encouragement of maniféft
crimes, fuch as murder, theft, perjury, and perfonal outrage, can
never receive the fanction of a court of judicature ; and any en-
gagement of a reward to abftain from fuch crimes is equally dif-
countenanced, as it might effetively lead either to criminality or

extortion,

(a} In the.cafe of Parfons v. Thompfon, 3 H. B. 322., in whicls it was decided that an
agreement by one perfon to pay a compenfation to another for retiring from a public office,-
provided the former was appointed 10 fucceed him, was void ; Lord Lowghborough canclud-
=d his judgment as follows : ¢ This agrcement, refting on private contraét and honour, mey
perhaps be fit tobe executed by the parties, but can only Le enforced by confiderations whick

3pply to their feelings, and is not the fubjet of an alion. The law encourages no man te
be unfaithful to his promife ; but legal obligations are, from their nature, more circumfcribed
than moral duties.™

In another cafe, where the party to a contraét objeQed to it as being a fraud on the revenue,
Lord Mansfield £aid, the objeion that a contraé is immoral or illegal, as between plaintiff
and defendant, founds at all times very ill in the mouth of the defendant. Itis notfor his
fake however that the objetion is ever atlowed ; but it is founded on general principles of
policy which the defendant has the advantage of, cantrary to the realjuftice between him and
the plaintiff, by accident, if I may fo fay. The principle of public policy is this; Ex dole
malo non critur aflio. No court will lend its aid to a man who founds his caufe of aion
upon an immoral orillegal a&. 1f from the plaintiff’s own ftating or otherwife, the caufe of
ation sppears to asife ex turpi caufa, or the tranfgreffion of a pofitive law of this country,
there the Court fays he has no right to be aflifted. It is upon that ground the Court goes,
not for the fake of thedefendant, but becaufe tiey will pot lend their aid to fuch a plaintiff,

So if the plaintiffand defendant were to change fides, and the defendant was to bring his
a€tion againft the plaintiff, the latter would then have the advantage of it ; for where both
are equally in fault, potior ¢ conditiodsfendentise  Holman v. Foknfon, Cowspe 343, . T

. cre
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- There is a tradition that a fuit was inftituted by a highwayman
againfhis companion to account for his fhare of the plunder, and 2
copy of the proceedings has been publithed as found amongft the
papers of a deceafed attorney. It was a bill in the Exchequer,
which avoided ftating in dire& terms the criminality of the engage-
ment, and is founded upon a fuppofed dealing as copartners in rings,
watches, &c. but the mode of dealing may be manifeftly inferred.
The tradition receives fome degree of authenticity, by the order of
the court being fuch as would in all probability enfue from fuch
an attempt. 'The order was, that the bill fhould be difmiffed with
cofts for impertinence, and the folicitor fined go/. The printed
account is accompanied by a memorandum which ftates the parti-
cular times and places where the plaintiff and defendant were after-
wards exccuted.  Europ. Mag. 1787, vol. ii. p. 360. (a).

Contra&ts with a view to future proftitution are illegal; but an
engagement by way of reparation for paft feduction will be fup-
ported, if it is not accompanied with any purpofe of future cohabi-
tation. Marchionefs of Annandale v. Harsis, 2 P. Wms. 339. Lady

Cox’s cafe, 3 P. Wms. 339. Walker v. Perlins, 3 Bur. 1568.
Priefiv. Parrotty 2 Vef. 160,

(a) John Bwveret againtt JF.feph WWilkams. The b1 flated that the piaintiff was fkilled in
dealing in feveral commodities, fuch a5 plate, ringe, watches, &c. that thedefendant appied
to him tobecome a partner ; that they entered into partnerflup, and it was agreed that they
thould equally provide all forts of necefliri=s, fuch as horles, faddlec, bridles, and equally
bear all expences on (he 10ade, and at inns, taverns, or ale-houfes, or at markers or fairs,
¢ And your orator and the faid Fo'spk Wihams proceeded jointly in the fud bufinefs with
good fuccefls on Hour flow keath, where they deale with a genilemn for a gold watch, and
atterwards the faid J,eph 1¥1'Lams told your orator that Firchley in the county of A ddlsfer
was a good and convenient place to deal in, and that commodities were very plenty at Tinche
ley aforefard, and it would be almof ali clea- gam to thems: that they weat accordingly, and
dealt with feseral gentlemen for divers watches, rings, fworde, canes, bats, cloaks, hotfes,
bridles, faddles, and other thinge. that about a month afterwards the faid 5feph Wilirams in-
formed your orator that there was a gentleman at Bluckheath who had a goud hotfe, faddle,
bridle, watch, fword, cane, and otuer tlings to difpoie of, which he telieved mighe be had
for little or no money 3 that they atcord ngly went and met ~ith the {aid gentleman, and
after { me fmall difcourfe they dealt for the faid horfe, &c. that your orator and the faid”
Sofeph Williams continued their joint dealings together until Mickaelmac, a1d dealt together
in feveral places, wix. at Bapfbot in Surry, Szlifbury in Wiltjre, Hampptead in Middlefer,
and elfewhere to the amount of 20co/ and upwards “—The reft of the bill is in the ordinary
form for a partnerfhip account. 3d October 1725, on the motion of Sesjeant Girdler the bill
referred for fcandal and impertinence. 2gth November, Report of the bill as fcandalous and
impertinent confirmed ; and order to attach #4ite and restheock the folicitors, 6th Decembir,
The folicitors brought into court and fined sol. each ; and ordered that Joxarhan Collins
Efq. the counfel who figned the bill, hould pay the cofts. Theplaintiff was executed at 7y-
burnin 1730, the defendant at Muidfionein 1735. Preatheock the folicitor was convi€ted of
sobbing Dr. Lascafler, in 1735, but reprieved and tranfported, Lord Kenyon in the cafe of Rid-
dley v. Moore, Appendix to Cliffard’s Reportof Southwark EleCtion,has referred to this cafe,
But, upon exsmining the office, the account is not fupported, Taking the cafe as a fup.
‘polititious ome it fuficiently illuftsates the general principle.

B2z Every
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Every tranfadtion the obje&t of which is the violation of a public
or private duty, is alfo void ; fuch are bribes for appointing te
offices of truft, private engagements that an office fhall be held in
truft for a perfon by whefe intereft it was procured, agreements to
ftifle a profecution for any crime of a public nature, bonds to re-
compenfe the procuring a marriage (a). Sec Parfons v. Thompfon,
2 H. B. 322.; Garforth v. Fearon, id. 327.; Blackford v. Preflon,
8 T. R. 89.; Collins x. Blantern, 2 Wilf. 347.

A perfon who contrated to keep horfes for government, agreed
with another who was under contrac to fupply him with forage,
to commute a part of the forage for meney; this was holden to
be void as a fraud vpon the public.  Wallis v. Baldwiny Doug. 450.
+ For the fame reafon the law will not fupport a promife to in-
demnify an officer for alting contrary to his duty, or in fhort any
other engagement which falls within the fcope of the general prin-
ciple.

Upon the exanrination of a bankrupt refpeting particular fums
which hewas charged with, having received, a perfon promifed that if
the affignees would forbear to proceed in having that examihation
taken, he would pay a fum of money for the benefit of the eftate.
"This promife was ruled to be void, as it was the intention of the
legiflature that the creditcrs fhould have the full examination of the
bankrupt, as to the ftate of his effeCts and the difpofition of them,
and the promifc was to induce the affignees and commiflioners to
forbear doing their duty. Nerot v. Wallace, 3 T. R. 17.

An intention to defraud the public revenue is a frequent caufe
of vitiating contraéts; but the law of one country does not inter-
pofe to prete&t the revenue of another; and therefore an engage-
ment, valid in other refpels, is not defeated by any contrivance to-
evade the revenue laws or fpecial commercial regulations of a fo-
reign country (b).

And even where goods were purchafed abroad with an intention
by the buyer to {muggle them into England ; it was held that an
altion mq,ht be maintained for the price, although the feller was

' ‘acquainted

(4) The cafes refpeéting marriage-brokageare collected in Mr, Fonblangus®s notes to the
Treatfe of Kquity, book is ¢h. ive fs 30, Ses alfo the cafes of Scribblebill v. Brest, in the
lait cdition of Brown's Parl. Cafes, iv. 144.5 Booth v. Warringten (E) ib. ive 263. and
Merifene vo Arubthnot (Vife.) ibid. viil. 247. Appendix II.

{4) Pothier in his treatife on Infurance makes fome obfervations in oppofition to this
principle, which ace apparently very judicious, Having .cited & judgment fram Palin, in
which it was held that, it wae not forbiddento & Frenciman to carsy on in & foseign country,
@ commerce prohibited by the laws of fuch country, and that therefore the rifk of confifca-
tion might be infured like other perils of the fea j he obferves that this principle appears
faife ; for that thofe who carry on commerce in any country, are obliged by the law of nations,
and alfo by the law of pature, to conform, in refye& to fuch commerce, to the laws of the
country where they carry it on. Every fovereign has smpirc and juri@iQion over whate

ever
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acquainted at the time with the illegal intention of the purchafer.
But it was faid that if the feller had any concern in running the
goods into England, he would have been an offender againtt the
laws of this country. Holmanv. Jobnfon, Cowp. 341. (a).

It is clearly fettled that if any engagement is entered into for giv-
ing a fortune preparatory to an intended marriage, no private tran-
falion to defeat the effe of it can prevail even as between the im-
mediate parties. Woere it otherwife there would be a conftant op-
portunity of delufion, and confents to marriage might be obtained un-
der the fallacious appearance of property which in fa& didnot exift.

The creditors of an infolvent perfon having agreed to accept a
compofition of their debts, one creditor refufed to fign the deed of
compofition without having a note for the remainder of his debt,
and the note was held to be void as being a fraud upon all the other
creditors ; for it prevented the debtor’s being put in that fituation
which was the inducement to them to fign the deed and relinquifha
part of their demands. Cockfbott v. Bennet, 2 1. R. 763. And upon
the fame principle, where a perfon who could not raife money to*
purchafe the goods in a houfe which he had taken, prevailed upon
a friend to give for them what was reprefented to be the full price ;
but a promiffory note was privately given for a further fum; this
was held to be a grofs fraud upon the perfon who was induccd to
advance his money under the fuppofition that it was the complete
purchafe money for the goods, and the note was therefore adjudged
to be void. Fackfon v. Durkam, 3 T. R. 551. DBut where a com-
pofition was agreed to be taken by inftalments, the infifting upon an
additional fecurity for the payment of thofe inftalments was not
dcemed fraudulent, as there was no intention of exaling any
greater fatisfaltion than was generally agreed upon.  Fiefe v. Rar-

ever is done in the country where he has a right to command, and confequently he has a
right to make laws refpe@ing the commerce that takes p'ace in his country, which fhall be
obligatory upon foreigners as well as upon his own fubjeéts. It be difputed that a
foveieign has a right to retain in his tecritories certain merchandizes which are there, and to
prohibit their exportation.  To export them the without his orders, is to infringe his right
of retaining them, and is confequently an injufti
(@) See the extral from Lord Mansfield's opinion in this cafe, ante, p. 3. n. (a). See
alfo the cafe of Biggs v. Lawrence, 3 T. R 454. in which it was held, that no ai. n could
be maintained by four partners, threeof whom lived in Englind and the other in Guernjiy,
upon a fale of goods made by the latter, and fhipped ina manner adapted for fmuggling. It
has been fince held, that even a foreigner could not recover in our courts the price of goods
fold with a knowlcdge that they were intended to be fmuggled into this country, and packed
by him in o particular manner for that purpofe. #aymell v. Reed, 5 T. R. 599. See ilfu the
cafe of Lightfoot v, Tenanty 3 Bof. & Pull. 5gx. in which it was held to be a good pleain an
#&ion upon a bond, thatit was given by the defendant 10 the plaintiff for the price of goods
fold by the latter to the former, to beby him fhipped in London 1or Offend, to be there thipe
ped forthe Eaft Indics, in which cafe Lord Ch. Juftice Eyre confidered with fome particuiusicy
the degree of partigipation by the fgller in the ill-gal condu of the buyer, which might
affeft the validity of the contrat,
B3 dall,
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.dally 6 T, R. 146. But fec the cafe of Lm- efter v. Rofey 4. Eaft. 172
, In wlnch (fubfequent to this work going to the prefs), the obtaining
“fuch an additional fecurity was under the circumftances ruled
tobe fraudulent, and the fecurity confequently adjudged to be void.

Puffing at au&tions is a fraud upon the purchafers, and there-
fore a perfon cannot have any legal aflitance in recovering a fatis-

fattion for his attendance for that purpofe. Treatife of Equity, 24.
and fee Walker v. Nightingale, Bro. Parl. Ca. iv. 193. And it was
held upon very full confideration that a perfon who employed an auc-
tioncer could not ma:ntain an a&tion againft him for felling the pro-
perty under a certain price (the argunicnt, taking the intention that
there fhould be a private bidder forgranted). Bex-well v. Chriftie,
Coup 395.

An engagement founded upon the oppreffion of a third perfon
is equally deftitute of legal efficacy, as if founded upon fraud. Such
was the cafe where a fherifP’s officer received a fum of money from a
defendant for admitting him to bail, and agreed to pay the bail part
of the money which was fo exaled. Sltefury v. Smith, 2 Bur.
924.

As the public are interefted in the freedom of trade, any agree-
ment for the unlimited reftraint of a perfon in following his lawful
occupation is utterly void ; but an agreement not to follow an oc-
cupation within particular limits may be good, provided it is founded
upon an adequate confideration, In a recent cafe it was decided
that taking 3 perfon as an-affiftant in the bufinefs as a furgeon was a
fufficient confideration for a bond not to exercife the fame profeflion
afterwards within a certain diftance of the employer’s place of res
fidence. Davis v. Mafon, 5 IT. R. 118. Itis the policy of the
law to reprefs agreements in reftraint of marriage ; therefore a bond
from a woman ta a man to pay a fum of money if fhe married any
other perfon was holden to be void, being effentially different from
the legal contrat of mutual promifes to marry. Low v. Peers,
4 Bur. 2224.

Without entering into a more particular enumeration of the fe<
veral grounds which affeét the validity of contraéls, whether by
virtue of the general principles of re@itude, or by the particular po-
licy and inflitutions of our own country (a), it will be proper to
kzep it in view as a leading propofition, that an illegality in the ob-
je€t of a contra& will fruftrate the ftriteft regularity in form and
expreflion. A fale at an exorbirant price of fome article of trifling
value is 2 common cover to a bribe. A wager is alfo frequently

(«) Mr. Fomblangue gives an sccurate fommary of the law upon this fubje&t, when hea
obferves that confide. ations againtt the policy of the common law, or sgainft the provifions of
a ftatute, or againft the palicy of jultice, or the rules and claims of decency, or the diQates
of morality, are void in law and equity. Treatife of Equityy b. 34c¢. 44 £, 40

e
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the difguife of an illegal tranfaction. "But thefe contrivances are
totally inefficacious, when the real jntention can be fufficiently.
detefted. Indeed wagers are void if they are of fuch a nature that
they might have an illegal tendency, although they are not accom-
panied by an illegal intention in the particular inftance ; as a wager
between two voters refpe&ing the cvent of an elc@ion. Alenv.
Hearry 1 T. R. 56. and a contrary determination would be in effe®
a general protetion to illicit tranfattions.

Where money has been paid on account of an illegal contral,
e. g. procuring a place in the cuftems, the performance of which
is incomplete, as for procuring an office, it has been held that the
party might refcind the contra& and recover back the money before
the office was procured.  Walker v. Chapinan, cited Doug. 471. (a).
And where a wager was laid upon an illegal fubjeét, as a boxing
match, it was decided that either of the parties might maintain an
altion for the money which he had depofited, before the wager was
decided, Cottunv. Thurland, 5 T. R. j4o5.

And in a recent cafe it is ftated as a determination of the Court
of King’s Bench, that a perfon who had loft an illegal wager might
recover back his depofit. The Court arc reprefented to have faid
that it was more confonant to the principles of found policy and
juftice, that wherever money had been paid on an illegal confidera-
“#ion, it might be recovered back again by the party who improperly
paid it, than by denying the remedy to give effeé to the illegal con-
tra&, Lacouffade v. White, 7 Term Reports, §35. But there is evi-
dently a miftake in the report of that cafe ; for the plaintiffwas in
Jfaft the winner of the wager, which related to a fubje& of public
nbdtoriety, the ceffation of hoftilities between England and France.
And the primary obje&t of the altion was to recover the money
which had been loft by that event not having taken place. The
principal ground upon which the wager was held to be invalid,
muft (fo long as wagers in general are confidered as obligatory con- .
tradls,) be confidered as poffeffing the charater, rather of fcholaftic
fubtlety, than of juridical reafon. It is, that a perfon by laying a
‘wager on the event of peace or war, has 2 private intereft which
may affect his wifhes in a manner repugnant to his public duty.

Where a contraé is conne€ted with circumftances of an illegal
or immoral nature, or where there are two contra&ts having a con-
netion or affinity, the one of whichis affeCted by circumftances of

. (#)In an effay on the ation for money had and received 1 hava ventured to queftion-the
poopriaty of this decifion. ItisefMntially different from that which follows ; for in theone
the parties weve perfonally engaged in a dire&@ infrafion of the law ; in the other they
had merely entered intoan engagement deflitute of legal eficacy, but notattenced with any
pecfonal tuspitude ox criminality, .
Bs illegality 5
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’illegallty; the influence %f fuch circumftances upon the contra&

- with which they are incidentgjly gonne&ed, is often a queftion of
confiderable nicety, and the cafes which have occurred uponthis fub-
je&, do not enable me to ftate with confidence any leading princi~
ple which can be reforted to in the expofition of it. That a partici-
pation in carrying the illegal purpofe into effe&, vitiates every con-
tra&, whether primary or fecondary, of which it conftitutes the
obje, is a point upon which no difference of opinion can be. en-
tertained, but what fhall be deemed a participation, is often‘in itfelf
a queftion by no means eafy to refolve. And certainly there are
many cafes in which a reference to an illegal {ubje&, without any
participation in it, will be fatal to a contra&..

‘Where a perfon is guilty of trading in contravention of the law,
the infurance upon fuch trade is fo immediately conneéted with the
illegal object as to be neceflarily involved in the illegality, as is mani-
feft from daily experience.

It is however aftonithing to fee how often this exception is taken
advanjage of by perfons affefting fairmefs of reputation. There is
no cafe to which the preceding general obfervation, of being ¢ con-
trary to the immediate juftice which would prevail in a moral point
of view betwgen the contrating partics,” can more dire@ly or im-

mediately apply. Stack-jobbing, though prohibited and difcoun-
tcnanccd by law, is extenfively carried on, and a-perfon would be
held to a& difhonorably who availed himfelf of the legal exception.
A bet of gol. at cards is paid, or the refufal to pay it is efteemed
difgraceful. But an undcrwriter fays, I have taken a premium to
infure againft a contingent lofs, the lofs has happened but fome
rule of Icgal policy enables me to evade my contra&, though all the
circumftances were known to me at the time of making it; I will
thercforc take advantage of the law, and rcfufe to execute my de-
liberate engagcment, and at the fame time I will keep the money
which I received for entering into it. Such is the conduct daily
prefented to the public in the defcnces againft contra@s of infur-
ance ; and which; from its frequency, appears to pafs current and
without reproach.

But where two perfons are engaged in a boging match, and two
athers, perfetly unconneéted with them, make a bet upon the event,
that is alfo void, although it cannot have any tendency to promote
the illegal a&t which is the fubje& of it, The law is the fame if
two perfons bet upon the event of any illegal game in which ethers
may be engaged; but as wagers, though admitted to be legal in
general, are very much difcountenanced, the cafes decided refpect-
ing them will not always furnifh a* ground of analogy for the ex-
pofition of other fubjets.

Where
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Where two petfons jointly engaged in an illegal fock-jobbing
tranfation with a third, and a lofs hgving arifen, one of them paid
the whole, and took the bond of the other for his proportion, the
bond was decided to be good, for as between the two it was re-
garded as a mere loan of money, the lender of which was not con-
cerned in the ufe made of it by the borrower, Faikney v. Renous,
4 Bur. 2069.; and in a fubfequent cafe, where one of the partners,
under fimilar circumftances, had paid the money with the confent,
authority, and knowledge of the other, the majority of the court of
King's Benchy contrary to the opinion of the chicf juflice, decided
that wn adtion might be maintained for a proportionate fhare : but
without fuch confent it was agreed that it could not; for, in con-
fequence of the illegality of the tranfation, there was no obligation
to pay the money to the party with whom the contra&t was made.
Petrie v. Hannay, 3 Term Reports, 418.

« (a) Subfcquent to this, onc #)fon was employed by Le/bley,as a
ftock-broker, ina fimilar tranfa&ion, and having paid money for the
differences, there was a difpute refpeting the amount. This dif-
pute was ref.rred to Szeers and others, who awarded a certain fum
to be duc; for part of which Wilfon drew a bill upon Lefbley, and
after it was accept: J, indorfed it over to Steers ; and it was decided
that Sters was rot entitled to rocover apainft Lefbley onhis accep-
tance.  Lord Kenon faid, that if he had lent the money to Lefbley to
pay the ciifercnces, and had afterwards received the bill in queftion
for that fum; then, according to the principle eftablifhed in the
preceding caft, he might have recovered. DBut here the bill on
wi ich the aétion was brought, was given for thofe very differences,
and therefore Wilfon himiclf could not have enforced the payment
ofit ; and as Steers knew of the illegality of the contract between
Wilfon and Lefbley, he could not he permitted to rccover on the bill
in a court of law. Two of the judges were abfent when this de-
cifion was made, and Mr. Juftice 4/bbur/ does not appear to have
expreficd any opinion upon the fubje&,—6 Term Reports 61. This
decifion does not feem to be founded upon very fatisfaCtory reafons :
in the firft place, it may be incidentally obferved, that the award
had created a new original duty, and could not, any more than a
judgment, be impeached on account of the circumitances to which
it rclated, furnifhing no ground of alion; and therefore Le/fbley
was, at the time of accepting the bill, debtor, not upon the original
confideration, but upon the award. I however do not mean to
dwell upon this circumftance ; becaufe the point was not made, and
poflibly what is called an award may have been merely the adjuft-

o1 . : .
o e(x cl”h‘:e already publifhied the paflages between the inverted commas in an effay oa bills
ment
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ment of differences. But fuppofing the award out of the cafe; it
* is agreed that if Steers had lent the money to Lefley for the pay-
ment of Wilfon, it would have been a good ground of aftion: but
in neither of the preceding cafes was the money paid into the hands
of the defendant 5 it was paid by his confent to the party entitled
to the balance, (the illegality being waived,) which was regarded
as amounting to an immediate loan. But furely the advancing
moncey to Wilfon upon Lefbley’s acceptance, was at leaft equivalent
to that. If Lefley had had a partner who drew the bill in favour
of Wilfon, and paid him the amount, the bill being accepted by Lefbe
Jey, which teftified his requeft for the payment, fuch partner would
have been entitled to recover under the immediate and exprefs
authority of the cafe againft Hannay. Whatever inference might
be drawn from notice of the tranfaltion, would apply moft directly
and pointedly between thofe who immediately participated in it ;
and whatever diftinction can be made, muft be in favour of the per-
fon receiving fuch a bill for a valuable cenfideration, and no wifc
implicated in the illegal circumftances in refpet of which the quef-
tion arofe. It was fairly argued at the bar, that the bill was good
in the hands of the broker, for it certainly was an avowal of the
money being paid by him at the requeft of the defendant ; which
brings the cafe within the broad principle of the decifion in Faikney

and Renous.
¢ 1In a fybfequent cafe, the Court alting upon the authority of
the cafe of Steers and Lefbley, refufed a rule to thew caufe in favour
of the indorfee of a promiffory note, given upon a fettlement of dif-
ferences 3 but the general argument was not entered into. Brown
v. Turner, 7 Term Reports 630. If the obfervations fuggefted re-
fpedting the cafe of Lefbley and Steers are corred, and the difcuflion
of the fubjet is not precluded by the authority of thefe adjudica-
tions 3 the laft cafe, as it depends folely upon the preceding, cannot
materially vary the courfe of reafoning upon the general propofi-

tion.

¢ In a cafe in Chancery before Lord Loxghborougk, his Lordfhip
held, that a perfon was not bound by his acceptance of a bill for
money laid out on his behalf in effeting a void infurance upon an
Eaft Indiavoyage ; and referring to the cafes of Faikney v. Renous,
and Petriev. Hannay, faid he was aware of thofe cafes, but could not
perfe&ly accede to them. 'What was called confent in thofe cafes,
was a confederacy to break a pofitive law, ex parse Mather, 3 Vef.
373. But with every refpe® to the great authoritics whe have
diffented from the principle of thofe cafes, that principle fecms ta
be fupported upon the ftrongeft foundations of juftice. Where
parties agree to contravene a legal prohibition, it is a neceffary con
. fequenee
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fequence that from fuch agreement no legal obligation can arife;
but where the a& is not in itfelf criminal, there is an honorary
obligation which the party is at liberty to fulfil, and againft the
voluntary performance of which there can be no exception. If then,
admitting the force of the obhgatnon, he evinces a difpofition to
perform it, but for his own convenience perfuades another to ad-
vance the money on his behalf, it is to every fubftantial purpofe, as
much a loan of that moncy to himfelf, as if the money had been
aCtually counted out to him, and he had paid it over. Having thus in.
duced another to make an advance on his behalf, there is no more
juftice in permitting him afterwards to impeach that a&, than if
moncy had becn advanced by his requeft to a perfon whom he
wifhed to affift, but to whom he was under no obligation, either
legal or honorary ; and there is nothing in the policy of the law to
relieve him from the undertaking to repay the money fo advanced,
when by the advancing it, no illegal objet was intended to be pros
moted. The diffcrent illuftrations of Lord Mansfield in Faikney
and Renous, all proceed upon the principle of a loan of money,
upon which the lender is not to be affe&ted by the borrower’s ape
plication.

¢ It has been decided at Nifi Prius, that a perfon, who at the
requeft of a holder of a bill, has put his name upon it, and thereby
been obliged to pay the contents to a bona fide holder, may recover
the money paid, in an aétion on the bill, from any perfon whofe
name is on it, although he knew it was given on an illegal confidera~
tion, Peake 215, Chitty 53”.

In the cafe of Holman v. Jobnfon, which has been already twice
referred to in the difcuflion of the prefent fubje, the knowledge
by the feller of the goods that an illegal ufe was intended to be
made of them by the buyer, did not defeat his a&tion for the price,
as he had not any participation in the fubfequent illegality ; and
it is perfectly familiar, that although the legiflature has vacated
fecurities for money lent to.play with, the loan of the money is it«
felf a valid contract. It will be difficult to find a fatisfatory prine
ciple for the diftinction, that money lent.to a perfon to enable him
to accomplifh a future illegal purpofe, fhall create a valid obliga-
tion; but that moncy lent to him, or what is precifely the fame
thing for every rational purpofe, moncy paid by his defire and upon
his authority in order to fatisfy an illegal contra& already executed,
thould not ; and that, after having prevailed upon another to ad-
vance his money in a manner by which no profpe&ive illegal pure
‘pofe could be facilitated, he thould be encouraged to fet up his
ewn previous dlega! condué® 2s a bar to the repaymesit*of it.

It
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It has been hcld, that letting lodgmgs to a perfon who had no
other refource for payment than money acquired by proftitution,
was invalid 3 and that no a&ion could be maintained for the rent :
but where it was fet up as a defence to an adion for wathing
cloaths, that fome of the cloaths were for the purpofe of enabling
the defendant, who lived in a ftate of proftitutiony to appear at

- public places, and that the others were night cloaths for the ufe of .
gentlemen who might vifit her ; it was held that the ation might
be maintained. Mr. Juftice Buller obferved, that the plaintiff was
employed to wath the defendant’s linen, and the ufe which the de-
fendant made of it could not affet the contra&. And fpeaking of
one of the former cafes refpecting lodgings, he faid he fuppofed the
lodgings were hired for the exprefs purpofe of enabling the perfons
to meet there ; which would certainly be unlawful. See Llydv.
Fohnfony 1 Bof. & Pull. 340. But if the purpofe fo referred to was
merely a purpofe perfonal to the defendant, if the plaintiff was to
have no concurrence in promoting it, if his compenfation was not
made conditional upon the fuccefs of it, (the probability of not
being able otherwife to obtain payment, is quite a different thing
from fuch a condition,) it will not be eafy to diftinguith the cafe
of the lodgings from that of the cloaths, or from the fale of the tea
in the cafe of Holman v. fobnfon. 'The contra& of fale, the work
and labour, the occupation, —areall perfec, independant, and com-
plete ;- the illegality in the fubfequent ufe is contingent and acci-
dental. To induce a confiftency of principle, the knowledge or the
expedlation that fuch fubfequent ufc was intended by one party,
fhould be univerfully allowed or univerfally difallowed as a bar to
the rights, which the other would be legally entitled to upon the
original contrat if no fuch intention had exifted. It.ncver has been
decided, and probably never will be, that if a perfon living with
another in a ftate of concubinage hires a houfe for their common
refidence, the landlord, however clearly apprized of their fituation,
is without a remedy for his rent; but fuch a ftate of concubinage
is not lefs repugnant to the principles of the law than a ftate of pro-
ftitution.

The following obfervations, which I have already publithed in
an Effay on the Law of Infurances, are materially connefted with
the prefent fubjet. .

< The general right of entering into any legal contraétis reftrained
by a ftatute, which fecures to the two companies of the Lowdon
Affurance and the Roya! Exchange Aflurance, the exclufive right of
infuring by a common fund ; and all other infurances in co-partner-
fhip are declgiyd to be void, and all fums underwritten thereon, are
to be forfeited, half to the king, and half to the informer. 6 Geo. 3. -

¢ 18,
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c. 18. A fum of money was paid to government for the benefit of
this monopoly, the profefled purpofe of which was the ftability of
the fecurity.

« All the decifions upon the conftrution of this (’catute are of a very
modern date. The points which they have eftablifhed are, that
where a partnerfhip is entered into in contravention of the prohibi-
tion that it contains, onc of the partners has no claim upon the
other for a proportion of the lofles which he has paid.  Mitchell v.
Cockburn, 2, H. B. 379. where threc perfons were engaged as part-
ners, and the policies were in the namce of one ofthem, and another,
together with a partner of his own, (to which partnerfhip there is
no legal objection,) were the brokers ; the aflignees of the perfon
whofe name was ufed were not allowed to recover from the brokers
the premiums received. Bosth v. Hodgfon, 6. T. R. 405. It had
previoufly to thefe cafes been held by Lord Kenyon at Nifi Prius,
that an underwriter who had paid a lofs, could not recover from a
broker the money which the broker had received from another
perfon, who had agreed to take half the plhintif’s rifk; his Lord-
thip faying, that a party could not appecal to a court of juftice to
enforcc a contra&t founded in a breach of the law. Swllivan v.
Greaves, Park 8. But it has been fince ruled by the Court of Com-
mon Pleas, that a broker to whom the underwriter had paid the
lofs on an illegal policy could not refift paying it over to the af-
fured ; and they even refufed to grant a rulc to fhew caufe why
there thould not be a new trial. Mr. Juftice Buller faid, ¢ Is the
man who has paid over money to another’s ufe, to difpute the le-
gality of the original confideration ? Having once waived the ille-
gality, the money can never come back to his hands again. Can
the defendant then, in confcience, keep the money fo paid ? For
what purpofe thould he retain it? To whom is he to pay it over?
Who is entitled to it but the plaintiff ?” Lord Chief Juftice Eyre
faid, «'The queftion is, whether he who has received moncy to
another’s ufe on an illegal contra& can be allowed to retain it,
and that not even at the defire of thofe who paid it to him ? I
think he cannot.” Tenant v. Elfiot, 1 B. & P. 3. This decifion certain-
ly cannot in principle be reconciled with that beforc Lord Kesiyon ;
and it cannot require much argument to fhew that it is more confo-
nanf to the fubftantial principles of juftice, and fo conneted with
them, that nothing but the moft authoritative provifions of the law
fhould be fuflicient to induce an oppofite conclufion. The perfon
who isinterefted in contefting the legality of a contract, waives the
exception, and tranfmits the money which he has engaged to pay,
and which he was under an honorary obligation to pay,y the hands
of a third perfon, as he might have tranfmitted a mere donation ;

and
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and the queftion is, whether 2 man who is only the inftrument of
fuch tranfmiffion fhall be allowed to intercept the money in its
courfe, and appropriate it to himfelf ? The ftatement of fuch a
queftion would feem fufficient to decide it. Even the cafe of Booth
and 'Hodgfon, in fome degree, feems tobe founded upon difputable
reafoning. There were in that cafe, in truth, three contralls, or
fets of contralts : 1ft. The partnerfhip for infurance, which was
confefledly illegal : 2d. The contralts of infurance, which as be-
tween the plaintiff, the infurer, and the affared, were legal and
obligatory, and in refpe& of which there was no difpute ; and, 3d.
The contraét of fervice or commiflion between the infurer and the
broker. When the broker, in purfuance of the Iaft of thefe three
contralls, had received money for the ufe of the infurer upon the
fecond, it would have been very iniquitous to have retained that
money upon the allegation, that the infurer had entered into the
firlt contract refpeQing the fubjet matter with his partner, and
which could not be enforced as between themfelves ; the infurer
would fingly have been liable to every lofs, and would fingly have
had a right of aftion againft the infured for the premiums. No
contribution could have been claimed on either fide; then the
broker muft either retain the money himfelf, or he muft pay it to
the infurer whofe name was ufed, or to the infurer and his partners
jointly. Againft the firft there fhould be every leaning and pres
fumption, as much as in the cafe laft difcufied ; and this, whether
there was a broker merely engaged as fuch, or two brokers in cov
partnerfhip; one of whom was a member of the illegal partnerthip
of infurance. The legal prohibition feems to attach upon the
third cafe, leaving the fecond, in which the benefit would accrue
to the party who had fubjected himfelf to all the legal claims of the
feveral perfons affured. Thefe fuggeftions, however, are by no
means offered with the fame degree of confidence as the objection
to the broker being permxtted to retain from one partner what
he had a&tually received in executnon ‘of the engagement of the
other.

«In a cafe before the Common Pleas, fubfequent to thofe which
are included in the preceding difcuffion, and which was not under
my notice in the courfe of it, it appeared that the pl‘.untlﬁ had feut
by the defendant, who was a carrier, to a third perfon, large quan.-
tities of counterfeited halfpence 3 the perfon to whom it was fent
pand the defendant the money for which he had agyeed to purchafe
it of the plaintiff, and the obje of the-aQion was to recover the
money fo paid. The evidence left it doubtful whether the defen-
dant was or was not privy to the naturc of the tranfalion at the

tinre when it occurred. In cafe fuch privity had appeared, Lord
i



Numb. 1. of ﬂlegalx')j in Contshs. 5

Chicf Juftice Eyre intimated his opinion, that a. demand neceffze
rily ‘arifing out of an illegal contrat, and tending to facilitate the
execution of it, would be vitiated by that contrat. But fuppof-
ing that not to be the fa&t, his Lordthip obferved, after referring
to the preceding cafe of Temant and Elliott, (in which the broker
was not allowed to retain the money paid to him by the under-
writer, on behalf of the affured, upon an illegal infurance,) that
the cafe was brought to this, that the money was got into the hands
of a man who was not a party to the contrat, who had no pretence
to retain it, and to whom the law could not give it, by refcinding
the contract. Though the Court would not fuffer a party to de-
mand a fum of money in order to fulfil an illegal contract, yet there
was no reafon why the money in that cafe fhould not be recovered,
notwithftanding the original contra&t was void. Mr. Juftice Bu/-
ler was of opinion, that if the knowledge and participation had been
made out, it would not have made any difference in that a&ion,
which was not founded upon the illegal contraé, but on a ground
totally diftin& from it, and that, thc defendant having received
the money for the ufe of the plaintiff, it was immaterial whether
the money was paid on a legalor on an illegal contra&. He re-
ferred to the cafe of Faikney and Renous, and to a cafe of money
lent to pay a bet at a horfe-race. Mr. Juftice Heath exprefled
himfelf of the fame opinion. He faid, he looked upon the matter
in the fame light as if the money had been paid into the hands of
a banker, who could never be allowed to fay that it was paid in
on an illegal confideration; and he confidered the cafe where a
party was- allowed to rccover money lent to game withal as very
ftrong. Mr. Juftice Rooke enlarged very much upon the contrary
opinion. The gencral effe of his obfervations is included in the
propofition, ¢ That a man who had been guilty of an indictable
offence ought not to have the affiftance of the law to recover the
profits of his crime, and that whether his agents were innocent
or criminal, privy or not privy, his claim againft thofe agents was
equally inadmiffible in a court of law.” The cafe was referred to
a new trial, principally-on account of the uncertainty of the fadt,
and the defendant afterwards paid the money. Farmer v. Ruffel,
1 B.& P. 296.”

" Retaining the fentiments which I have already fubmitted to
the public, in the paflage cited from the Effay on the Law of In-
furance, the impreflions of my mind ftrongly coincide with the
doftrine of Mr. Juftice Bwller and Mr. Juftice Heath. If Gaius
lends Zitius a fum of money, nobody will contend that Titius has a
right towithhold the payment by impeaching the legality of the mode
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in which Gaius acquired it (a), any more than a tenant can impeach
the title of his lindlord, by faying that the eftate was the reward
of an illegal a&tion. And when a third perfon pays money to
Titius as the money of Gaius, and with the intent of delivering it
to Gaius, it is immaterial to Titius what was the nature of the mo-
tive for which the money was fo given, whether an obligatory con-
tra&t, a void contra&, an illegal contraét, or a gratuitous donation.
The méney has, toall fubftantial purpofes, as much become the im-
mediate property of he perfon for whom the payment was intend-
ed, as if it had gone through the circuitous courfe of being paid
to himfelf and afterwards lent to another. The juftice of the cafe
as betwecen the parties is too plain to admit of any argument, and
the intereft of the public feems to be fufficiently protected by with-
holding the remedies of the law in refpect to the immediate fubjedt
which is a contravention of its authority, without purfuing that fub-
je& in its remote confequences and incidental effeéts.

The legiflature having prohibitcd giving entertainments to elec-
tors after the teftc of a writ for the eleftion of members of parlia-
ment, it was ruled in the cafe of Ribbans v. Crickett, 1 B. {9 P. 264.
that an innkeeper could not recover the price of viuals furnithed
contrary to that prohibition. Suppofing the innkeeper to have been
inftruéted generally to furnifh entertainments prohibited by the
ad, the cafe falls within the common principle of an illegal pare
ticipation. But if an entertainment was given to particular de-
fignated perfons, the queftion might arife how far the knowledge
that fuch perfons were of the prohibited defcription would affect
the right to recover. The diftinétion between the two cafes would
certainly be very minute ; but that muft always be the cafe between
the cxtreme points of legal and illegal contra&s, wherever fuch ex-
tremes may happen to be. And I cannot but think that the prin-
ciples which prevailed (and, if the opinion I have endeavourcd to
fapport is corre&, wifcly and juftly prevailed,) in the cafe of Faikney
and Renous, would fupport the demand; that it would be held
that the innkeeper furnifhed the entertainment perfonally to the
party ordering it, and that he was not concerned to examine the
manner in which it was diftributed.

Subfequent to the completion of this difcuffion, the cafe of
Edgar v. Fowler, has been decided, in which it was held that a

(o) In the cafe of Bird v. Appletor, 8 T. R. 562. the underwriters upon goods from
Centon to Hamburgh contended that they were not liable for a lofs, becaufe the goods were
purchafed at Canron with the proceeds of a cargo brought there contrary to the Engli na-
vigation laws ; but the defence was not allowed. Mr. Juftice Lasorence faid, We cannot
i~yuire into the means by which the merchant® gains the money that is afterwards laid out
§n the purchate of goods ; if the money were obtained by robbery on the highway, and laid
out in the purchafe of s cargo, I do not know why the cargo may not be legally infured.

7 broker
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broker who had effe@ed a reinfurance, (a contra& which the
legiflatare for fome reafon, or for none, has been pleafed to render
invalid) and credited the infurer and debited the affured with the
premium, was not fubje@ to an ation by the former for the
amount, as that would be giving eff:& to the illegal contract.
3 Eaf. 222. Itdoes not fecm to have been diftinétly agreed what
would have been the opinion of the court, if the premium had been
aftually paid ; but it-does not occur to me, that any difference could
properly arife from that circumftance, as the plaintiff was authorized
by the defendant to confider it as paid: and from what fell from
the court, it fcems probable that thcy would not have thought the
affurcd, (in confcquence of a notice trom whom the broker had re-
fufcd to pay) any better intitlzd to recover. It is obvious that the prin-
ciple adopted in this cafe is oppofite to that which I have endeavourcd
to fupport. It feems to be no lefs oppofite to thut of fome of the
cafes which I have cited. ' Admitting the deference which to a
certain extent is due to authority, and aware of the liability to
prejudice in favour of an opinion, At the cffc@ of momentary
impreflion but of long and rcpeated confideration; I muft
acknowledge myfelf un .ble to reconcile the converfe of that opinion
in the prefent inflance, to my ideas of the true principles of judi-
cial propricty. 1 {till achere to the opinion, that the authority of
the legiflatuic is fufficiently fupported by denying a legal eflicacy
to the contra®t, without empowerirg the hand, which is only an
inftrument of tranfmiffion, to rct.in from the party who has made
an cngagement nowife criminal, inducing an honorary obliga-
tion, though deftitute of legal efficacy, that confideration which
the party, flipulating for the benciit of fuch obligation, has con-
fented to pay. It is not probable that my private fentiments will
in pradtice be oppofed to a judicial opinion of the court of King’s
Bench, but the obje@ of my enquirics calls not only for a ftate-
ment of the authorities of the law, but, fo far as I am capable of
giving it, an expofition of their principles. In attempting that ex-
pofition, I am perfeily confcious of my liability to error, but am
not willing to make a tacit facrifice of what 1 firmly and fairly
confider as the truth, and that upon a fubjeét which, to a mind
not affeCted by technical habits, would feem incapable of raifing a
quettion. ’

It may frequently happen that a contraét is compofed of feveral
parts , fome objeQionable, others not fo. When that is the cafe,
it becomes a queftion whether the illegality of a part infeéts and
vitiates the whole. A diftin@iop, as is obferved by Lord Chief
Juftice Wilmot, in the before-mentioned cafe of Collinsv. Blantern,
has been made upon this fubjeét, between contradls void at com-

Vor. II. C
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mon law, and fuch as are void by ftatute ; and it was faid, that
in the firft cafe, if it, be bad, or void in any part, it is void in foto 3
but that at common law it may be void in part, and good in part ;
the judges formerly thought an a§l of parl'iamcnt might be eluded,
if they did not make the whole void, if- part was void (a); it is
faid the ftatute is like a tyrant, where he comes he makes a// void 5
but the common law, like a nurfing father, makes only void that
part where the fault is, and preferves: the reft. 1 Mod. 35, 36.
But I conccive that wherever an agrecment is fingle and entire,
wherever there is one entire complex confideration (4), and an eflen-
tial part of it is repugnant to the principles of the law, the whole
contract is invalid, whether the obje&xon is founded upon the com-
mon law or upon a ftatute; more efpecially if it is a cafe at all
affected by the objeQion of moral turpitude. But where different
engagements cofitained in the fame aét arc feparate and diftinct,
the mere invalidity of the one will not neceflarily induce the def-
truction of the other.

A perfon cannot at the fame time fue for the execution of an
agreement, and contend that part of that agrcement is illegal. It
was agreed upon a fale of tobacco to take a partxcular parcel of bad
copper in payment ; the feller brought an action for the price of
the tobacco, and infifted upon being paid in money, for that the
contrat to accept payment in bad moncy was illegal and void.
But it was ruied by the court of King’s Bench, that, luppofing the
agreement to be illegal, the plaintiff ncv r could recover. It could
not be faid that the fale was good and the payment .was bad ; if it
was an illegal contra&, it was equally bad for the whole: it would
be great injuflice to permit the plaintiff to recover for the goods
fold, for that would be permitting him to take advantage of a cor-
rupt agreement, which is ncver allowed in cafes where a party ap-
plics to the Court to fet afide fuch agreements. Alexander v. Owen,
1T. R.2235..

(a) 1 Lev. 209. Hard. 564.

(8) Where a perfon made a verbal promife to pay the d-bt of another (which is void by the
fatute of frauds), and alfo to do another a&, it was ruled thit the sgreement was entire, and’
that the plaintiff could not feparate it, and recover on one part of the agreement, the other
being void. Chater v, Bickerty 7 T. R. 201. And in the cafe of Bird v. Apgleton, 8 T, R. 563,
which underwent a very frequent and atten-ive difcuffion, a policy efte@ted upon an .dmeri-
¢an veffel atand from Canron was admitted to be void,.the veflel having brought geods from
8 Britifp (:ttlement to Cantom, contrary to the navigation aéls, and difpofed of them there,
fo that during part of the time that the par:ies intended the policy fhould attach, namely,
while the fhip was a¢ Canten, there was fomething illegal in the wanta@ion, There is an
old cafe in which a promifein confideration of 28, and fuffering an efcape, was held void as

to the whole, Cro. Elix, 200+
: NUMBER 1L
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NUMBER IL
(Referred to, Vol. L p. 29.)
Of the Confideration of Contrals.

To the preceding difcuffion upon the invalidity of contralls as
founded upon the illegility of their confideration, I fhall n«\t
fubjoin fome obfcrvations concerning the nzceflity and fufficiency
of a confideration according to the law of England 3 a fubje& very
different from the preceding, as the objecton founded upon the
want of fuch confideration is merely negative, whercas the objece
tion laft confidered is founded upon a pofitive wrong.

A gratuitous undertahing, ferioufly made, is certainly fufficient
to form the bafis of a moral and honorary obligation, and ought
not to be receded from without fome adequate reafon; but in ge-
neral a perfon does not mtend to fubject himfelf thereby to legal
refponfibility : and the obje& of law .is rather to give effeét to con-
tracts founded upon the mutual exigencies of fociety, than to com-
p:l the execution of a voluntary engagement of mere dormtion.
But in moft countries there arc certain legal folemnities which in-
dicatc the ferious intention of contralting a valid and eff*Ctual ob-
ligation, and which difpenfe with the neceflity of any altual con-
fideration. They import dcliberation, and arc inconfiftent with the
miture of thofe promifes that are in cfleét little more than the in-
timation of a prefent intention, and with regard to which, expref-
fions only defigned to indicate fuch intention may eafily be pervert-
ed into thofe of abfolute engagement.

‘The principal mode of engagement, which in the Roman law
difpenfed with an acual confideration, was a fipulation. "L'he per-
fon, to whom the promifc was to be made, propofed a queftion to
him {rom whom it was to procced, fully expreffing the nature and
extent of the engagement; and, the queftion fo propofed being ane -
fwered in the afirmative, the obligation was complete. It was
cflentially neceffary that both parties fhould fpeak, (fo that a dumb
perfon could not enter into a ftipulation) that the perfon making
the promife fhould anfwer conformably to the fpecific queftion pro-
pofed, without any material interval of time, and with the inten-
tion of contraling an obligation. From the gencral ufe of this
mode of contra&ing, the term fipulation has been introduced into
common parlance, and in modcrn language frequently refers to any
thing which forms a material article of an agreement ; though it
is applied more corretly, and more conformably to its original
meaning, to denote the infitting upon and requiring any particular
engagement.

Ca The
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The nuda patts, which were thofe agreements that had neither
any definite name, nor any caufe of creating an obligation beyond
the engagement itfelf, did not induce any legal right. Vinnius fays,
that the Roman jurifprudence refufed to give a compulfory force
to thefe engagements, that they might reft upon the mere integrity
of the parties who contralted them, thinking it more honourable,
and more conducive to the culture of virtue, to leave fome things
to the good faith and probity of mankind, than to fubje& every
thing to the compulfory authority of the law. Inf. Lib. IIL. #t. 14.

According to the law of England, a deed fraled and delivered
isin this refpet analogous to the ancient ftipulation. It is a folemn
a&t, manifcfting the intention of the pirty to contradt a legal obli-
gation, and the engrgement which it contains canrot be impeach-
ed for the mere want of confideration 3 though, as has been already
mentioned, an illegality of confideration is cqually fatal to all en-
gagements in whatever manner conftituted. A promife without a
confideration, unlefs contained in a dced, is void ; and by the law
of England, borrowing the expreffion of the Roman law, is termed
nudum pactum.

In one cafe, two very celebrated judges intimated an opinion,
that the objcction of want of confideration could not be applied
where the promife was in writing ; and one of the fame judges is
ftated to have faid, that in commercial cafcs amongr merchants, the
want of confideration is not an objeltion. Van Microp v. Pillans,
3 Bur. 1663. But thefc obfervations are contradi¢ted by the ge-
neral current of authoritics, both prior and fubfcquent. In a cafe
which occurred before the Houfe of Lords, recently after they
were made, but which has only latcly been publifhed, it was urged
that a promife, which appeared to be without confidcration, might
have been made in writing; which would remove the objeion :
but the Chicf Baron of the Exchequer, in delivering the opinions of
the judges, faid, All contralls are by the law of England diftin-
guifhed into agrcements by {pecialty and agreements by parol ; nor
is there any fuch third clafs as the counfel have endcavoured to
maintain, as contrals in writing. 1f thcy be merely witten, and
not fpecialties, they are parol, and a confideration muft be proved.
Rannv. Hughes, 7 T. R. 350. n.

In fa&t, mere writing does not appear in the early periods of
our law to have been much regarded. To write was an unufual
qualification, the want of which refleted no difgrace even upon
the higher claffes of fociety; and diftin& appropriate feals were
ufcd for the atteftation of folemn inftruments. Since the knowledge
of writing has become more diffufed, thofe appropriate feals have

2 fallen
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fallen very much into difufe, the fignature of a party being more
notorious evidence. . 0

That the want of confideration fhould be immaterial in mer-
cantile tranfa&ions, is a propofition equally deftitute of fupport;
and, though it may never have bzen judicially contradited in terms,
is in effect inconfiftent with feveral cafes of daily occurrence. The
extent and adeqnacy of a confideration in relation to the engagement
with which it is conneted, is allowed to be immaterial. The cafe
of Shulbrick v. Salmon, 4 Burr. 1637, is an illuftration of the prin-
ciple that it is not requifite that the confideration fhould be commen-
furate with the promife, and that in cafe of mutual promifes the
engagement on the one fide may be abfolute, whilft that of the
other is conditional. ‘The defendantengaged that his fhip fhould
fail for Winyaw in South Carolina as foon as ready, the plaintiff en-
gaging to load it there and pay a certain freight. There was a
condition that if the ﬂ'np did not arrive before the firlt of March,
it fhould be in the option of the phintiff to load the fhip or not.
The defendant alledged that by contrary winds, the (hip was pre-
vented from failing within fuch a time, that it could poffibly arrive
before the firft of March. And it was contended on his part,
that as the plaintiff would not be under an obligation to lade it upon
an arrival after the firlt of March, it was not incumbent on himfelf
to go there. It was faid, that the confideration failed, and it was
a covenant on one fide only. But it was evidently the‘opinion of
the court, that the engagement of freighting in cafe of an arrival
before the firft of March, was an adequate confideration for the
oppofite engagement to go at all events, The decifion more im-
mediately turned upon the engagement being by deed, to which no
confideration is neceflary.  Lord Chancellor Loughborough, in a
cafe which affords one of the ﬁneﬂ: modern fpecimens of judicial
eloquence, faid, that a bargain without a conﬁderatxon is a contra-
diction in terms, and cannot exift. Muldlmnv Lord Kenyon, 2 Vef.
Sun. 188.

The cafe which I firft cited as containing two obfervations that
could not be fupported, furnifhes the more corre& principle, that
any damage to another, or fulpenfion or forbearance of his right,
is a foundation for an undertaking, and will make it binding ;
though no aual benefit .accrues to the party undertaking. This
principle was illuftrated by the immediate point decided in the
caufe : for a perfon in Ratterdam, having paid the draft of another
in England upon an gfer of credit on a houfe in London ; a letter
from the partners of &at houfe, that they would honour a bill which
might be drawn, was adjudged to be obligatory, although the money
had been advanced before the prom:fe was made ; as the merchant

Cs3 , in
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in Rotterdam, by relying on that promife, might have been prevent-
ed frog#reforting for further fecumy to the perfon who originally
drew upon him.

And in general it may be ftated, that any 2& by which the
perfon ‘making the promife has bencfit, or the perfon to whom
it is made has any labour or detriment, is a fufficient confidera-
tion.

A confideration, abfolutely paffed before a promife is made, will
not be fufficient ; for inftance, a promife of reward in confideration
of having bailed a fervant from prifon. Dyer 272. 1 Rol. Abr. 11.
Hayes v. Warren, 2 8tr. 933. But if an aét is incomplete, the con-
tinuance and completion of it may fupport a promifc to make a
compenfation for the whole that is done both prior and fubfequent:
as, ifi the afligneces under a commiflion of bankrupt promife the
book-keeper of the bankrupt that, if he will continue to futtle and
arrange the books, they will pay him the arrcars of his wages. See
feveral cafes upon this fubje&, Comyns, Ation of Aflumpfit, B. 12.
Where the aét which is the confideration of the promife is founded
upon a preceding requeft, it is fu(ﬁcu.nt. Scec Williams n. Qfborne,
v. Rogers, 1 Saund. 264.

Any preceding moral duty is alfo a fufficient confideration as,
if one perfon fhould pay the expence of nurfing the child of
another, or if medical affiftance has been given to the pauper of a
parith, a promife of payment by the father or overfeer would
be obligatory.  Scott v. Nelfony, N. P. Efp. Dig. Watfon v. Turner,
Bull. N. P.147. ;

An engagement to pay a debt contratted during infancy, or
barred by bankruptcy and certificate, is in general rather the waiver
of an exception than an original contract; but under particular cir-
cumftances they may form the ground of a fpecific and pofitive
obllganon .

A “promife, madc to a pesfon who is a ﬁranger to the confidera-
tion, cannot be fuftained except under particular circumftances ;
as where, upon a fervice being performed by a father, he ftipulated
for a reward to his daughter; and it was held that the daughter:
might fuftain an allion upon this engagcment. See Dutton v.
Posle, 1 Ventr. 318. Sir T. Fones, 103. Vi. No. IV. poft.

‘Where a perfon, who is already under an engagement of a limi-
ted nature, promifes to perform that engagement, no new duty
arifes from the promile, nor is the obligation rendered more exten-
five unlefs it is founded upon fome frefh confideration, as forbear-
ance to fue, a remiffion of part of the obligation, &. Therefore
an executor promifing to paygea debt of his teftator, Rann v. Hughes,
9 T. R.350. n, or a hufband promifing to pay the debt of his wife,

Mitchinfon
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Mitchinfon v. Hewfon, 7 T. R. 348. does not render himfelf per-
fonally liable, and is only chargeable to the amount of Ms affets
in the firft cafe, or jointly with his wife in the other, as if no fuch
promife had been made: the former of thefe points was eftablith-
ed in the cafe before the Houfe of Lords that has heen already men-
tioned. The Chief Baron ftated the pofition in the following
terms : The being indebted is of itfelf a fufficient confideration to
ground a promife ; but the promife rauft be co-extenfive with the
confileration, unlefs fome particular confideration of fact can be
found to warrant the extenfion of it.  If a perfon indebted in one
right, in confideration of forbearance for ¢ particular time, promife
to pay in another right, this convenience will be a fufficient con-
fideration to warrant an action againft-him in the later right. But
in' this cafe the exccutor derives no advantage or convenience from
the promife here made; for, if I promifc generally to pay upon re-
queft what T was liable to pay upon requeft in another right, I
derive no advantage or convenicnce from the promife, and there-
fore there is not a fufficient confideration for it. .

A doubtful right may be compromifed, and that compromife
may be the confideration of a valid promife. But if one perfon
has a right of action againit another, and a fatisfalion is agreed
upon, the agreement is of no effe unlefs it is executed. It can
furnith no defence to the original demand on the one fide, and is
no foundation for a promifc on the othcr.  Sec Lynn v. Bruce,
2 H. B. 317. and the cafes there cited,—a rule which is rather
founded upon precedent and authority, than upon any principles
of reafon. But a bond or a negotiable inftrument, which furnifh
in themlelves a dire@ caufe of aQlion, are a fufficient execution
of an accord and a defence againft the original demand.  Sce Keare
flake v. Morgan, 5 T. R. 513, aud the cafcs there cited.

Though a perfon,. who gratuitoufly engages to perform any a&t
for another, is not liable in law to any action for not performing
his promife, he is aniwerable for any injury occafioned by his neg-
ligence in the performance. ‘This is the point decided in the im<
portant cafe of Coggs v. Bernard, 2 Lord Raym.gog. and is a principal
fubjeck of Sir William §ones's Effay on the Law of Bailments.

The civil law has adopted a rule refpecting the non-perform-
ance of fuch a gratuitous ¢ommiflion, which appears highly rea=
fonable, but hasnot (I conceive) been adopted in the law of Eng=
land : That the commiffion muft be renounced in fuitable time.
Pinniusy in his commentary upon a paffage in the inftitutes to this
cffe@, fays, a renunciation is either timely, that is, whilft the per-
fon for whofe ufe the commiffion is undertaken rétains a perfect
opportunity of tranfaling the fame bufinéfs' with equal advantage ;

Cy i or
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or untimely, that is, when he can no longer tranfat the fame
bufinefs either by himfelf or by means of any other perfon; and
that the perfon undertaking the commiffion is anfwerable for any
damage which may be incurred by an untimely renunciation, un-
Jefs there is fome juft caufe for it : for inftance, if the party whofe
bufinefs is undertaken becomes infolvent, fo that the other will not
be able to recover the expence which he may incur.  Sir William
Jomes argues very forcibly, that the law of England ought to admit
an a&ion for the nonfeafance of 2 gratuitous undertaking (or man-
date) when fpecial damage is occafioned thereby. ‘Lhe cafe of
Elfee v.Gatward, § 1. R 143. is a determinatidn to the contrary,
but the particular point and the reafoning conneéted with it were
very {lightly adverted to; the cafe being wholly referred to mere
legal precedents, upon the gencral propofition that an a&ion can-
not be maintainéd for the non-performance of a gratuitous promife.
It is remarkable, that, whilft the reafoning of Lord Ch. Hol, in
Coggs and Bernard, is gencrally cited with admiration, and the cafe
itfelf is looked up to as of the firft authority, fo little recourfe has
been had in fubfequent cafes to the grand fources from which
that reafoning is derived ; that the mode of reafoning and invef-
tigation which has been fo much approved fhould have been fo
little purfued. l ’

‘Where a contract is entered into, which is not executed on the
one fide at the time, but there is a mutual engagement to be per-
formed at a futurc period, the promife of the one party is a con-
fideration for the promife of the other, and the engagement muft
become obligatory upon both partics at the fame inftant ; fo that
a promife, however ftrongly made, may be rctradted until it has
‘received validity from the affent of the other party ; and if there is no
other confideration than the mutual promifes, a condition leaving
one of the parties an unqualified right to diffent, may be taken advan-
tage of by the other. '[his is confirmed by a decifion which took
place a few years agoin the King’s Bench. Oxlry agreed to fell
goods to Coske, if he would purchafe them, and give notice by four
in the afternoon; he gave the notice, but as the engagement
in the mean time was all on one fide, the feller was held to be at
liberty to recede. 3 7. R. 653. But this mutuality only refers to
the complete intention of the parties, and not to thofe exceptions
which are'introduced by the law for the benefit or protetion of one
of them ; and of which that party has a right to take advantage
in avoidance of the tranfadtion. Thus in cafe a mutual contra&t
is entered into between a minor and a perfon of full age, the one
may take advantage of his minority, and refft the completion of
the agreement 5 but that. right cannot be urged by the other, to

fhew
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fhew that, as there was not a‘mutual lzgal obligation, there was not
an adequate confideration for his cngagement. Holt v. Ward,
Clarencieux, 2 Str. 973.

The aafe of a married woman is materially different, for the is
under a legal difability to contra&, and not merely entitled to a
prote&ion. '

If one party to a contralt has defrauded the other, it may be
fhewn againft him as a bar to the performance; but it is manifeft
that he would never be admitted to alledge his own fraudulent con-
duct as an excufe. '

But it may not be neceffary in every inftance that the mutual
promife fhall be directly proved, provided it may be fairly ‘prefum-
ed; as, if a woman fues upon a promife of marriage, it has been
_held that fhe might recover ‘though no aual promife from herfelf
fhould be fhewn, provided fhe has teftified her affent by the gene-
ral tenor of her condu&.  Huttonv. Manfell, 3 Salk. 16. The cafe
referred to s in a book of very inferior authority, but féems founded
uapon a fair and reafonable principle.

‘The cafe of Bills of Exchange and Promiffory Notes affords, in
fome degree, an exception to the general rule which has been under
difcuflion. When they are indorfed over for a valuable confideration,
the want of confideration between the original parties is immaterial ;
as between the immediate parties a confidcration is prefumed, but if
the contrary is fhewn, it is a fufficient defence, It will not beneceffary

at prefent to enlarge upon the do@rine conneéted with thefe princi-
ples.

NUMBER IL
(Referred to, Vol. L. p. 32.)
Of Pesfons capable or incapable of Contrafling.

The power of tutors or curators to contra® on behalf of the
perfons under their charge, is not recognized by the law of England.
The committee of a lunatic’s eftate has, under the authority of the
Lord Chancellor, the management of his property ; but cannot, as
I conceive, enter into any contra& which fhall be regarded as obli-
gatory upon the perfon intrufted to his care. :

Some important obfervations were' made refpeting partial and
general derangement of mind, by Lord Thurlw, in the cafc o.f the
Attornty General v. Parnther, 3 Bro. Ch. Rep. 441. which it will be
defirable to cite. ¢ There is” (he faid) ¢ an infinite, nay an aln;o&

unfur-
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unfurmountable difficulty in laying down abftra& propofitions uponi
a fubje@ which depends. upon fuch a vanety of circumitances, as
the legal competency of the mind to the a& in which it is engagéd ;
if its competency be impeached by pofitive evidence of anterjor dc-
rangement, or affe&ted by circumftances of bodily debility fuffi-
ciently ftrong to lead toa fufpicion of intelle€tual incapacity. Ge-= -
neral rules are cafily framed, but the application of them creates
‘confiderable difficulty inall cafes, in which ‘the rule is not fuflicient-
ly eomprehenfive to meet each circumitance, which may enter into
and materially affe&t the particular cafe. Therc can be no difficulty
in faying, that if a mind be poffefled of itfclf, at the period of
time fuch mind alted, it ought to at cfliciently. DBut tlis
rule goes a very little way towards that point which is neceflary
to the prefent fubject; for though it be true, that a mind in fuch
poﬁ'cﬂion of itfelf ought, when. altingy to adt efliciently 5 yet it is
extremely difficult to lay down with tolerable precifion the rules,
by. which fuch ftate of mind can be tricd. The courfe of proce-
dure for the purpofe of trying the ftate of any party’s mind allows
of rules. If derangemcnt be alledged, it is clearly incumbent on
the party alledging it to prove fuch derangement. If fuch derange-
ment be proved or admitted to have exifled at any particular period,
but a lucid interval be alledged to have prevailed at the period par-
ticularly referred to, then the burthen of proof attaches on the party
alledging fuch lucid interval, who muft thew fanity and competence
at the period when the adt was done, and to which the lucid inter-
val refers ; and it certainly is of equal importance, that the evidence
in fupport of the allegation of a lucid interval, after derangement
at any period has been cftablithed, thould bc as ftrong, and as de-
montftrative of fuch fact, as wherc the objeét of the preof is to
eftablith derangement. " The evidence in fuch a cafe, applying to
ftated intervals, ought to go to the ftatc and habit of the perfon,
and not to the accidental view of any individual, or to the degree
of felf-pofleflion in any particular a& ; for from an a& with re-
ference to certain circumftances, and which does not of itfelf mark
the reftoration of that mind which is deemed neceffary in general
to the difpofition and management of affairs, it were certainly ex-
tremely dangerous to draw a conclufion fo'general, as that the
party who had confefledly before laboured undcr a mental dcrange-
ment was capable of doing a@s binding on himfelf and others’

The whole of this do&trine was laid down near a century beforc
by M. D’Agmji'au, as advocateogeneral in the parliament of Parjs .
(the duty of which office in civil caufes is thut of affeffor to the
court), in the cafe of the Prince De Conty; a tranflation of which

I pro-
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I propofe laying before the public, as containing a view of feveral
important topics of general jurifprudence difcuffed with the moft
confummate- knowledge, and the moft commanding eloquence.
His defcription of the. nature of a lucid interval is as follows: ¢« It
muft not be afuperficial tranquillity, a fhadow of repofc, but on
the contrary a profound trahquillity, a real repofc; not a
mere ray of reafon which only ferves to render its abfence
more manifeft as foon as it is diffipated, not a flath of lighten-
ing which pierces through the darknefs only to render it
more thick and difmal, not a glimmering twilight which conne&s
the day with the night, but a perfett light, a lively and con-
tinued radiance, a full and entire day feparating the two nights
of the madnefs which precedes and that which fo'lows it; and,
to adopt another image, it is not a deceitful and faithiefs ftillnefs,
which follows or forbodes a tempeft, but a fure and ﬂ:cady peace
for a certain time, a real calm and a perie& ferenity; in fhort,
without looking for fo many different images to reprefent our
idea, it muft not be a fimple diminution, a remiflion of the
malady, but a kind of temporary cure, an intcrmiflion fo clearly
marked that it is entircly fimilar to the reftoration of health.
And, as itis impoflible to judge in a moment of the quality of an
interval, it is neceffary that it fhould laft fufliciently long to give an
entire affurance of the temporary re-eftablifbment of reafon ; this
period itis not poffible to define in gencral, and it depends upon the:
different kinds of madnefs. DBut it is always certain that there muft
be a time, and that time confiderable. Thefe refletions are not
only written by the hand of nature on the minds of all men, the
law alfo adds its characters in order to engrave them more pro-
foundly in the heart of,judges.” (a)

In the fequel of his judgment, the Lord Chancellor referred to
the cafe of Greenwood and Greenwood, in which a queftion turned
upon this, * whether a mind found to genefal purpofes, being in-
flucnced by a falfe imagination, an unreafonable perfuafion, in the
doing a particular aét, was not fuflicient to avoid fuch a&,” and
obferved, ¢ that a queftion of fo great extent involved ferious con-
fideration.” In that particular cafe there were contradictory ver-
. di&ts, and the difpute was probably fettled by compromife. I can-
not but think that a mental diforder, operating upon particular fub-
je&s, fhould, with regard to thofe fubjeéts, be attended with the
fame effe&s as a total deprivation of reafon; and that, on the other
hand, fuch a partial dnfordcr, operating only upon particular fub -

(s) Her he cited fome p-ﬂ'agen from :hc civil law ia fupport of his obfarvation,
jectsy
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je@ks, fhould not in its legal effelts hzve an influence more exten-
five than the fubje@s to which it applies;-and that every queftion
fhould be reduced to the point, whether the a& undcr confidcration
proceeded from a mind fully capable, in refpe@ of that a&, of ex~
ercifing a free, found, and difcriminating judgment : but in cafe the
infirmity is eftablifhed to exift, the tendency of it to diret or
fetter the operations of the mind fhould be in gcneral regarded as
fufficient prefumptive evidence, without requiring \a direct- and
pofitive proof of its aCual operation. Where the exiftence of de-
rangement is thewn in general, the partiality of its operation in the
particular inftance fhould be manifeftly and inconteftably proved,
in order to prevent the application of its general effe&.

There are feveral old authorities in the Englifb law, thata perfon
fhall not be allowed to ftultify himfelf; or, in other words, that he
fhall not be permitted to allege that his folemn aéts are void, as
having been done whilft in a ftate of mental incapacity ; but that
advantage could only be taken of the defe& by his reprefentatives.
Modern decifions feem to have exploded this diftiné&tion, than
which nothing could be more abfurd ; for it is always a queftion of
falt, whether a given a& is imputable to a given individual ; and
where the nature of the a& requires a mind capable of rational affent,
the want of fuch capacity is a negation of the a& imputed. An
ample account of the principles which prevail in our courts of
juftice upon the fubje& of infanity is given in Mr. Fonblanque’s
valuable notes to the treatife of equity.

With refpect to drunkennefs, Lord Hardwicke refufed to fet afide
an agreement on account of one of the parties being drunk when
it was made, as there did not appear to have been any unfair ad-
vantage taken, and the agreement was reafonable in itfelf. 1 Ve 19.
But in a former cafe Lord Ch. Juftice Ho/z held that a perfon
might fhew in oppofition to the validity of a bond, that he was
made to fign it when he was fo drunk that he did not know what
he did. Bull. N. P. 192.

But though the mere circumftance of being in a ftate of intoxi-
cation is not fufficient to vitiate an agreement, it would be evident-
ly improper to confider any act as binding which might be done
by a perfon who {to ufe the language of the Treatife of Equity) is
fo exceflively drunk that he is utterly deprived of reafon or un-
derftanding; for it can by no means be a ferious. and deliberate
confent, and without this no contra& can be binding by the law of
nature. '

Mere weaknefs of undet(tanding,. or a haraffed and uneafy ftate
of mind, not amountmg to a pofitive derangement of intelle&,

: docs
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does not furnifh a fubftantjve objection to the validity of a con-
trad, but in conjun&ion with other circumftances, efpecially with
the exercife of an improper influence, may be often very material
in tainting a contra& with fraud.

Mere infants cannot contra& on account of the want of that
underftanding which is neceffary to exercife a confent ; but befides
this, there is in almoft every fyftem of law a period, during which
perfons are under a lcgal protection, on account of the judgment
not being. fufficiently maturcd: and though the mind, individually
fpeaking, may be fully capable of excrcifing an adequate judgment,
the law which acts upon general principles, will not permit a valid
engagement to be contratted within that period. The particular
age of acquiring a legal capacity, muft bein a great meafure arbi-
trary. In England the age at which it is acquired is twenty-one,
but there are gradations of age under that period at which a perfon
acquiresa legal capacity for particular purpofes, as marriage, mak-
ing a will, until a late ftatute alting as an executor. All perfons
under twenty-one are, in the technical language of the law, called
infants,

To the general difability of infants to contra, thereis an excep-
tion in the cafc of neccflaries.  'What fhall be deemed neceffaries
is a qucftion of confiderable latitude, but the term muft in every
cafe be applied with reference to the rank and fortune of the per-
fon to whom the articles are fupplied ; and neceffaries to a perfon’s
wife or child born in wedlock, are neceffaries to himfelf. Money
advanced for the purpofe of buying neceffaries cannot be recovered,
becaufc it may be mifapplied ; but if money is lent to pay a debt
contralted for neceﬂanes, and it is applied accordingly, the court
of chancery will give the lender relicf by placing him in the fitua~
tion of the original creditor.

There are alfo feveral other cafes in which the a&s of infants will
be fupported if in their naturc beneficial to themfelves, as agree-
ments made by female infants previous to marriage, and with the
approbation of their friends and guardians, or where the rule of
law might operate the moft fatal prejudice to the very interefts it
is intended to prote&. For the detailed examination of" thefe
points, I fhall refer to the notes already mentioned of Mr. Fon-
blangque.

It has long been fettled, that an infant cannot even for neceffarics
enter into a bond with a penalty, though he may give a fingle bill,
an inftrument which has now fallen into difufe. It has alfo been
determined, that an infant cannot bind himfelf by ftating an account
which was formcrly deemed a conclufive a&, fo that the items of it

could
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‘could not aftcmrds be cmteﬂ;ed, + R. 40.. In the fame cafe
it became a matter of difcuffion whetlier he could bind himfelf by
a negotiable promiffory note gwen for neceffaries, but the decifion
of the ofher point rendered an opinion upon that unneceflary. 1
am'very far from concurring with'the gentleman to whom I have
juft referred, in thinking that the cafe affords an inference that an
a&ton would lie on a promiflfory note or other ncgonable fecurity
given by an infant for neceffaries, though in fuch action, by a third
perfon he would be precluded from impeaching the confideration
of it.. 'Whether a proof that the note was given for ncceflaries
would fupport an adtion againft an infant upon the note itfelf, .
is a queftion upon which I do not offer to enquire ; but to decide,
that by giving a note or bill he fhould incur an obligation more
extenfive than his original liability for the neceflaries fupplied,
would be fubverfive of his legal protéQion altogether. In a for-
mer cafe it had been held, that an infant was not liable upon bill of
exchange given in the courfe of trade. Car?h. 160.

But it feems to be now eftablifhed as a general pofition, that the
deeds of infants are not void but only voidable, orin ether words,
that they are not neceflarily and abfolutely inoperative, although an
exception may be taken to their validity by the infants themiclves,
or others fucceeding to their rights : and, as a confequence of this
tule, the ats of infants will admit of fubfequent confirmation by
which the exception may be waived, whereas a&ts abfolutely void
cannot derive any greater cffe&t from confirmation. To ufe the
expreflion of Potkicr, infants are rather incapable of obliging them-
felves by their contradls, than incapable of contralting; the prin-
ciples of law refpecting the acts of infants being void or voidable,
are examined at length by Logrd Mansfield in the cafe of Zouch v.
Parfons, 3 Bur. 1794. A warrant of attorney is an excepted cafe
from the general rule, and is abfolutcly void. 2 H. B/ 75.

Upon the moral juftice of taking advantage of the exception of
infancy, Mr. Paley has the following obfervations, nearly coinciding
with a preceding paflage in Pothier. ¢ To prefcrve youth from the
practices and impofitions to which their inexperience expofes them,
the law compels the payment of no dcbts incurred within a certain
age, nor the performance of any engagements except for fuch necef~
faries as are fuited to their condition and fortunes. If a young
man, therefore, perceive that he has been pradifed or impofed
upon, he may honeftly avail himfelf of the privilege of his non-age
to defeat the circumvention ; but if he thelter himfelf under this

 privilege to avoid a fair obligation or an equitable contrad, he ex-
tends the privilege to a cafe, in which it is not allowed by inten-
- ' ) tion
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tion of law, and in which confequently it does not in natural juftice
exift.”.

Married women are by the'law of England incapable of making
any valid contrac}, and this is not as in the cafe of infants, merely
a prote&ion, but an abfolute difability. Their contrals are not
voidable, but void. A hufband is anfwerable for:neceffaries fup-
plied to his .wife fuitable to his rank and fortune, but this is the
contra& of the huiband by the intervention of the wife, and
not the perfonal contraét of the wife. There are fome excepted
cafcs to the general rule, that a marricd woman has no capacity to
contract. The earlieft exception is in the cafc of the hufband
having abjured the rcalmj; the cafes of the hufband being an alien
enzmy, or being banifh=d by a& of parliament, or even tranfported
for feven years, have fince been added ; and it has lately been de-
termined, that the wife of a perfon living in a foreign country,
was from the neceflity of the cafc enabled to oblige herfelf by her
contrats. De Guillnv. £’ digle. 1 Bof. 357.

Proprrty may be fettled in varicus ways fo as to be fubjeét to
the difpofition of married women, but this is by no means incon-
fiftent with a general incapacity to contract; it is to be regarded
merely as a modification of the particular property, and is not
attended with thofe circumflances of perfonal liability which the
a&t of contracting naturally implies.

In fome modern cafcs it has been held that where a married
woman by agrecement lives feparate from her hufband, and has a
feparate maintcnance fettled upon her, her general difability is
removed, and that her contraéls are equally obligatory with thofe
of other perfons.

The court of King’s Bench afluredly aflumed in thofe decifions
an authority which reached the extreme limits of judicial difcre-
tion. In later cafes the courts evinced a great averfion to extend
the do€trine further, and accordingly. it was decided that a mar-
ried woman by cloping from her hufband and living in adultery,
or by cai’rying_ on a feparate trade, or by having an allowance of
alimony during a fuit in the fpiritual court, does not acquire any
fpecial power to contract, which- prevents the application of the
general rule of law. And finally, 'upon folemn argument before
all the judges, it was determined that a contra@ made by a mar-
ried woman is void, notwithftanding a feparate maintenance. By
this decifion, the authority of the cafes introducing a contrary doc-
trine is exploded, and the law is reftored to its ancient channel.-
Morfball v. Rutton, 8 T. R. 545

By particular cuftom, as in London, a wnfc may carry on mde

{eparately
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fepantely from her hufband, and with refpe@t to fuch feparate
* trade, the is fubje® to the fame liabilitles as if fingle.

NUMBER IV.
(Referred to Vol. I. p, 34.)
Of the Rule, that a perfon can only fipulate or promife for

bimfef

THeE text of the Inftitutes upon this fub)e& fays, that if one man
promifes that another fhall give or do any thing he is not bound,
as if he undertakes that Titius fhall give five pounds, but if he en-
gages to procure Titius to give five pounds, he is bound. 8i quis
alium daturum faclurumve promiferit non obligabitur, veluti fi [pondeat
Titium quingue aureos daturum ; quod fi effecturum fe ut Titius daret
Jpoponderit, obligatur. Vinnius in commenting upon this paflage, ob-
ferves, Noftris et multorum aliorum moribus qui fallum alienum pro-
mittity tacite intelligitur promitiere fe curaturum aut cffecturum ut alius
det aut faciat. 1 conceive that the rule itfelf is no where formally
adopted in the law of England, and can have no other effe@t than
as it neceffarily refults from the natural reafon of the thing; and
that if one man engages that an aét fhall be done by another, he is
liable to damages in cafe it is not done, provided there are the other
requifites for an obligatory contract. The diftin&ion, however, is in
a great meafure verbal, as according to all the fyftems of jurifpru-
~ dence, it becomes finally 2 queftion of intention, whether the party
engaged perfonally that the a& fhould be done, and meant to fub-
je&t himfelf to the fame refponfbility in cafe of non-performance,
as if the engagement related to an aét of his own. With refpeét
to one perfon receiving a promife for the benefit of another, it has
been held that an a&tion might be maintained by a daughter for
non-performance of a promlfe made to her father for her benefit
upon 2a confideration moving from the father. Dutton v. Podle,
X Ventris 318. 332. T. Fones 103. the nearnefs of the relation be-
‘tween the father and the daughter was held fufficient to entitle her
to maintain the altion upon the promife to her father. Lord Mans-
field has faid, that it was difficult to conceive how a doubt could be
entertained upon the point (Cowp. 837, Doug. 146,) but the decifion
was certainly very anomalous; and in other cafes it has been held,
that a perfon, for whofe benefit a promife was made to another,
could not maintain an adtion for the non-performance of it.
3 Ventris 6. 1 8tr. §92. But I conceive, that according to the law
. of
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of England, (differing in this #efpe@t from the civil law,) an 2&ticn
may be maintained by the pe¥fon to whom the promife was made,
although the benefit refulting from it was intended for another.

In the cafe of Marchington v. Vernos, at wifi prius, T. 27 Ges. 3.
B.R.1 Byf. & P. 101. n. where the holder of a bill recover-
ed againft the affignees of the drawee, upon their promife of pay-
ment made to the drawer, it was faid by Buller, that,independent
of the rules which prevail in mercantile tranfations, if a perfon
makes a promzfe to another for the benefit of a third, that third
perfon may maintaingan altion upon it. The reporters laft men-
tioned truly obferve, vol. 3. 149. # that with refpe& to the
right of a third perfon, to fue upon a paral promife made to an-
other for his benefit, there is great contradiCtion amongft the older
cafes, all of which are colletted, 5 Zin. ab. fo. 333 to 337. Aétion of
Affumpfit. See Feltmakers’y Comp. v. Davis, 1 Bof. 98. In Pigot v.
Thompfon, 3 Bef. 147. it was decided, that upen an agreement made
with the commiffioners of 2 turnpike road, to take the toll at a cer«
tain rent to be paid to the treafurer, no a&ion could be maintained
by the treafurer, but that deeifion was rather founded upon a con-
ftrution of the intention, than upon the application of any ge-
neral rule, as to the right of one perfon to fue upon the promife
made for his benefit to another.

In Martyn v. Hinde, Cowp. 437. it was contended that a certi-
ficate given by a reftor to the bithop, upon the appointment of
curate, undertaking to continue him at a certain falary until
otherwife provided for, was merely a contra& with the bifhop,

-and for his indemnity, upon which no ation could be maintained
by the curate; but it was truly anfwered by the court, that this was
not a contra® with the bithop, but a certificate and affurance to
him of a matter of fad, i. e. it was evidencc of an atual contra&
with, and promife to the curate.

‘Where an engagement is made by deed, or otherwife, to A, for"
the benefit and on the behalf of B, and the action is broyght by
A, or the engagement is performed to him, the confequent obli~
gations between A and B depend upon . principles unconneéted
with, and irrelevant to the prefent difcuflion; which is confined
to the obligation, and refponfibility of the origimal debtor.

In equity, itis a leading principle, that all the perfons con-
cerned in intereft muft’ be partics # the fuit, and an arrange-
ment is made according to the fubftance of the tranfaior,
-and the real intercfts of the perfons entitled, without reference to
the mode or circumftances of the contra@, which are only re-
garded as inftrumental to the intereft ; and it is the peculiar pro-

VOL- l! . 4 D vince



34 "APPENDIX. * [Numb. IV.

vince and chara@teriftic diftinQion &f thofe courts, to obviate the
technical difficulties which might atife from the mode and form
of the tranfalion in a court of law.

The semaining topic of confideration, is the recognition fome-

" times admitted by courts of law, of the real and fubftantial intereft
in the {uit, and of the charalter of the perfon altually interefted,
as difin& from the perfon who inftitutes the fuit, as upon an
engagement made¢ to himfelf. '

‘Where a bond was made to A for the benefit of B, it was held
that the latter could neither fue upon it, mor releafe it. Offfey v.

Ward, v Lev. 235. 'The fame rule would apply in the cafe of
an aflignment of a bond, by the obligee to a third perfon : the ac-
tion muft be brought in the name of the original obligee. In
thefe cafes, if the obligee releafed the obligor, it might be pleaded
as a defence by the obligor, and I apprchend that in general it
could be no anfwer to ftate upon the record the original truft or
the fubfequent aflignment, but in the exercife of the fummary
jurifdi¢tion which the courts poflefs over the proceedings before
them, where the-obligee by collufion with the obligor gave him
a releafe, it was held that it might be fet afide, and alfo that
the obligor could not be allowed to plead payment to the obligee.
Legh v. Legh, 1 Bof. 447. I conceive, that if thereis a releafe
from, or fatisfation to the party a&ually interefted, the court in
the fummary exercife of its difcretionary power, will ftay the pro-

-¢ceedings of the perfon nominally entitled. |

In Bottomley and Brook, and Rudge v. Birch, cited 7 T. R. 664,
it was held, that a defendant might plead that the bond on which
he was fued was given to the obligee in truft for another perfon,
which other perfon was indebted in a larger amount to the de-
fendant.

In Winch v. Kelly, 1 T. R. 619, it was pleaded that the plaintiff
had become a bankrupt ; to which he replied that he had previouf-
ly affigned over his debt to another perfon for a valuable confidera-
tion, and the replication was held to be good. The fame principle

- muft apply to the cafe of an engagement being originally made
to one perfon for the benefit of another.

‘Where a contra&t is made with a falor, an a&ion may be
brought upon it, cither in his own name, or in the name of the
principal. In the latter cafe, itis confidered as the tranfa&ion of
the principal throughout, and no particular obfervations are appli-
cable to it, conne&ed with the prefent difcuflion. With refpect
to ations in the name of the faftor, it was pleaded to a de
claration on a policy of infurance, that the perfons interefted were
alien enemies ; to this it was replied, that the policies were effeCted

' before



Numb.'IV.] Ofa Perfon ﬁx)ulamg or promifing for ancther, 4 5 .

before the war, and that the parties interefted were indebted to the
plaumﬂ', who had a lien on the monies to be recovered i the ace
tion, to a greater amount than the fum claimed, and judgment was
given for the defendant. Brandon v Nifbett, 6 T. R. 23. But this
cafe proceeding upon principles of public policy, is no authority in
refpe& to general cafes not affeGted by the fame confideration, and
does not eftablifh any general propofition, that a perfonal difability in
the party beneficially - ‘ntitled, isa bar to an ation inflitutcd on his
behalf, by another to whom an engagement is nominally made.

An altion was brought in the name of a confignor of goods as
facor, againft a carrier for damage occafioned by negle&. A
letter written by the plaintiff was adduced in exculpation of the
defendant : the effet of this was objeéted to, as it appeared by
the fame letter that other perfons were the real dwncrs of the
goods, and that they had indemnified the plaintiff; and it was
argued that the perfons interefted ought not to be prejudiced by |
the admiffion of their agent ; but it was held that the admiffion of
the plaintiff on the record muft be evidence in the caufe. Buuerman
V. Radenius, 7 T. R. 663.

Lord Kenyon in that cafe made feveral valuable obfervations,
as to the impropriety of innovating upon the fettled principles of
the law, in order to meet the exigencies of particular convenience.

I'hope that I fhall be excufed for having extended this difcuffion

fo far beyond the limits of the fubje€t which immediately occafion-
ed it.

NUMBER V.
(Referred to, Vol. L p. 53.)
Of the Interpretation of Agreements.

As every contrad derives its effet from the intention of the
parties, that intention, as exprefled or inferred, ﬁih(t be the ground
and principle of every decifion rcfpc&mg its operation and extent,
and the grand obje@ of confideration in every queftion with regard
to its conftruion.

Mr. Powell defines conflruction to be the drawing an inference bx
the a& of reafon, as to the intent of an vyfrummt, from given cirs
cumftances, upon principles deduced from men’s general motivesy.
condu&, and a&ion.

This definition may perhaps not be fuﬁclently complete, inaf-
much as the term inflrument generally implies fomething reduced
into writing, whercas conffruction is equally neceffary to afcertain the

. D3 meaning
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meaning of engagements merely verbal. In other refpe&s it ap-
pears to be perfe@ly accurate. The Treatife of Equity defines
interpretation to be the colle@tion of the meaning out of figns moft
probable,

‘Where "an agreement is of known and general nature, it is un-
neceffary to exprefs the circumftances which are commonly in-
‘cident to it ; thefe arc neceflarily prefumed to be in the contempla-
tion of the parties, and if any variation is intended, that muft be
particularly mentioned ; long and uninterrupted ufage may afford
certainty to expreflions which are vague and inaccurate in them-
felves, and give effe& to inftruments which would be otherwife
unintelligible and void. This is the cafe with regard to policies of
infurance, which modern judges have agrced in confidering as very
inaccurate, ahd imperfect in their original ftruture, but as
having acquired a definite fignification . from the long period
during which the fame form has fubfifted, and the general adops
tion which it has received.

But, in afcribing the true conftrution to contraéts of a detached
and independent nature, or to thofe variations which arc occafional-
ly and fpecially introduced in regard to contradls in general ufe,
and of definite fignification, confiderable difficultics frequently
arife, the folution of which muft chicfly depend upon confidering
the principal obje of the contralling parties, the greater fubfer-
viency to that object in adopting the one or the other conftruc-
tion of ambiguous phrafc; the mutual relation of the different
parts, with the mutual illuftration which they may contribute or
receive 3 and in cafes where a manifeft abfurdity or repugnance
may refult from a literal conftruction of the terms employed by
reftraining or extending their general fignification, according to the
cvident reafon and juftice of the fubjed, and the intention which
may from thence be reafonably inferred.

‘Wherever a fpecial agreement is entered into, it is of importance
diftinétly to exprefs the obje€t which is in view, not refting too
much upon the force and eflicacy of a general expreflion applied

“to an unufual fubjeét ; and alfoto confider and provide for the dif-
ferent contingencies which may eventually arife.

The want of this caution has often been productive of confider-
able confufion, and Lord Mansfield has in feveral inftances
taken notice of the want of accuracy in defcribing the intended
import of fpecial agrecments, or in fupperadding particular claufcs
in mercantile tranfaions ; though it is agreed that they ought to
have a liberal interpretation, and are not reftricted to any technical
expreffions. Speaking of the effect of the common agreement in
a policy to return part of the premium, if the fhip fails with con-

' “ voy,
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voy, and arrives, after mentioning the general inaccuracy which
has been already adverted te, he faid, « It is amazing, that when
additional claufes are introduced, the merchants do not take fome
advice in framing them, or beftow more confideration upow* them
themfelves. I do not recolleét an addition being made, which has
not created doubts on the conftruction of it.” Simond v. Boydell,
Doug. 255.

A full defcription of the intention is very different from an un-
neceffary multiplication of words, which is in itfelf a fource of
confiderable confufion, both in private tranfa&ions and in aéls of
public authority. Speaking of the chart:r-parties of the Eaft India
Company, Lord Mansfield faid, the charter-party is an old inftru-
ment, unformal, and by the introdu&ion of different claufes, at
different times, inaccurate, and fometimes contradi€ory. Like all
mercantile contralts, it ought to have a liberal interpretation.
Many of the difficulties which have bcen raifed are occafioned by
the multiplicity of unncceflary words, introduced with a view to
be more explicit, an effe€t which often arifes from the fame caufe
ina&s of parliament. Hotham v. Eaft India Company, Doug.’ 272.
Upon any addition being made to, or any alteration being introdu-
ced in accuftomed form, its effe€ and tendency upon the whole
fhould be attentively confidered, fo that the remaining parts of the
form may be properly adapted to the new provifions, in order to
avoid thofe inconfiftencies and contradi€tions, which for want of
fuch attention frequently arife, .

If the language of an agrcement is not attended with any real
ambiguity or uncertainty, and is not controuled or affe@ed by
an eftablithed ufage or general principle of law, it is not reafof-
able to recur to an arbitrary conftruétion founded upon an un-
certain fuppoiition of the intention of the contrafting parties, or
upon the courfe which they would probably have purfued if an
accidental contingericy had been forefeen (a). Thus, where two
fucceflive tenants of 3 farm, having cach a difpute with a third re-
fpetting the condition in which they had refpetively left the hedges,
it was agreed to refer all the difputes to-arbitration, and the two
Jointly and feverally promifed to' perform the award; it was con-
tended, that as the two had no joint intereft in refpet of that part
of the fubje&t to which the award related, it was: therefore an
agreement in three parts, for which one was not anfwerable for
the other. DBut Lord Kenyon faid, this is rather a hard cafe ; per-
haps if it had been ftatéd to the two tenants at the time of the

- L]
(a) Q!?ﬁﬂ in verbis nulla eft ami iguitas, ibi nulla expofitio cor.tra verba expreffa fiends
eh. Co. Lit. 147, s, Divicativ non interpretat'o eft, quz omnino regedic a litesd. 3 H. 6.
\ :
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agreement, that each of them was to be anfwerable for the othery
they would have hefitated before they figned the agreement; but
the words of the agreement arz too ftrong to be got over. It was
-reafonable that each fhould make fatisfaQion for the time that each
gccupicd 5 but by the terms of this agreement they have promifed
jointly and feverally, which. makes them refponfible, the one for
the other. Manfeliv. Burredge, 77T. R. 352.
The fame principle was a&ted upon in a cafe which underwent
-a very great and repeated confideration refpeing the effe& of the
common claufe in a policy of infurance, that corn, fruit, &c. are
warranted free from avcrage, unlefs general, or the fhip ftranded.
The thip was {tranded in the courfe of the voyage, and alfo fuf-
tained an average lofs ; but fuch lofs was not occafioned by that
‘circumftance, but by another accident of a different nature. On
the one hand it was faid, that the introdu&ion of the claufe was
occafioned by the perifhable nature of the commoditics enumerat-
‘ed, and becaufe it could not be diftinguithed whether the lofs was
occafioned by that circumftance or by the accidents of navigation 3
that therefore the indemnity was reftrained to an accident, in its
nature fo notorious as ftranding. On the other hand, the gram-
matical conftruétion was infifted upon, and the claufe was con-
fidered as a mutual conceflion to avoid enquiries into the particu-
lar falts or caufes of the deterioration, to difclaim all average lofs
if there was no ftranding, and to attribute the lofs conclufively to
it if there was. ‘The court decided that the infurers were liable,
and lord Kemyon, in the courfe of his judgment, faid, if a general
‘provifion is made in any deed or inftrument, and it is there faid
that certain things fhall be excepted, unlefs another thing happen,
which gives effet to the general operation of the deed j if that other
thing docs happen, it deftroys the exception altogether. With-
out inquiring into the reafons for introducing this exception, on
the grammatical conftruction of the whole I have no doubt. If
it had been intended that the underwriters fhall be only anfwerable
“for thesdamage that arifes in confequence of ftranding, a fmall
variation of expreffion would have removed all difficulty. Barnet
. Kenfington, 7 T. R. 222. And in a fubfequent cafe alfo arifing
upon policy of infurance, he faid, the words here ufed are not
‘equivocal, and we ought not to depart from them ; it would be at-
tended with great mifchief and inconvenience, if in conftruing
contra@s of this kind we were not to decide according to the
words ufed by the contra&ing partics ; the grammatical conftruc-
tion of the words is the fafeft zule to go by. Bubem V. Sterling,
T.R. 433. :
And in a queftion refpe&mg the conftrution of a leafe, he faid,
if
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if I were to indulge in cbn]c&urc and fpeculanon as to any fup-
pofed intention of the partics not exprefied in the deed, I fhould
have as littlc doubt (a8 upon the words) ; but I difclaim proceed-
ing upon any fuch ground. Itis fufficient for me to fay, that
the leflee has not entered into the covenant infifted upon by the
leflor ; the parties have met here upon the conftruion of a folemn
inftrument, in which their refpective rights and duties are clearly
prefcribed 5 and we cannot fubftitute any other contra& in lieu of
that into which they have entered. Gerard v. Clifton, 7 1. R.
676¢

This fubje has alfo been very well confidered in a cafe before
the fupreme court of the United States of America, refpe&ing the
conftruction of the treaty of peace with Great Britain. During the
war the State of Virginia made a law, that all perfons indebted
to Briti/b fubje&s might pay the amount into the loan-office, which
fhould be a good difcharge. By the treaty of peace it was provided
that ¢ creditors of either fide thould meet with no lawful impedi-
ments for the recovery of their debts.” The defendant had paid
the money into the loan-office ; but it was held that in confe-
quence of the treaty of peace he was liable to the plaintiff. Judge
Chace, in giving his opinion to that effe&, faid, ¢ In the conftruc-
tion of contra@s, words are to be taken in their natural and obvious
meaning, unlefs fome good veafon be affigned to fhew that they
fhould be underftood in a different fenfe. The univerfality of the
terms is equal to an exprefo fpecification on the treaty, and indeed
includes it. For it is fair and conclufive reafoning, that if any
defcription of debtors or clafs of cafes was intended to be except-
ed it would have been fpecified. The indefinite and {fweeping words
made ufc of by the parties exclude the idea of any clafs of cafes
having been intended to be excepted, and explode.the do&rine of
conftru&ive difcrimination. The article appears to come within
the firft general maxim of interpretation laid down by Zattel : ¢ It
is not permitted to interpret what has no need of interpretation.
‘When an a& is conceived in clear and precife t8rms, when the
fenfe is manifeft, and leads to nothing abfurd, there can be no
reafon to refufe the fenfe which this treaty naturally prefents, To
go clfewhere in fearch of conjeQures, in order to reftrain or ex-
-tinguifh it, is to endeavour to clude it. If this dangerous method
be once admitted, there will be no a& which it will not render
ufelefs. Let the lmghueﬂ: light fhine on all the parts of the piece,
let it be exprefled in terms the moft clear and determinate; all
this thall be of no ufe, if it be ajlowed to fearch for foreign reafons
. in order to maintain what cannot be found in the fenfe it naturally
prefents” Patt, B. 3. c.17. §263. Ware v. Hyltny 3 Dallas
Da . Reports,
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Reports; 199. ‘The whole of this cafe, and alfo of a eafe of Hamyl-
tonsv. Eaton, Martin, 79. in which the fame point was decided by
the circuit court of North Carolina, very well deferve attention, as
containinga clear and inftruétive view of the nature and cffects of
treatics.

NUMBER VL
(Intended to have been referred to, Vol. 1. p. 72. N° 121.)
Of Injuries and Negleéts.

The doftrine, that fathers and others fhall be refponfible for the
aéts of children under their care, which it was in their power to
pvent, appears highly reafonable ; but I am not aware of any cafe
in @hich it is adopted in the Englifb law.

With refpet to the refponfibility of mafters for the alts of their
fervants, a fingular diftin@ion has been taken, that the mafter is
only refponfible for the injuries of his fervant, which arife from
negligence, and not for thofe which proceed from his wilful wrong.
Salk. 443. Dayv. Edwards, 6 T. R. 648. M*Manus v. Crickett,
1 Eqffy 106. (a). An aftion cannot be maintained againft a fer-
vant, who hires labourers for his mafter on account of alts done
by them 3 it muft be cither againft the perfons committing the in-
jury, or the mafter for whom the a& was done. Stene v. Cartwright,
6T.R.412.

It feems extremely clear that with refpect to a&ts committed by
fervants, without reference to the funQions in which they are
employed, no refponfibility attaches to the mafters. Mr. Juftice
Buller, fpeiking in illuftration of the queftion, how far a man
was bound by the a& of an agent executing his commiffion, faid
¢ There is a clafs of cafes which have been thought to bear ex-
tremely hard upon mafters, who are held liable for the misfeafe
ance of their fervants, in driving their carriages againfthofe of
third perfons ; but thofe cafes muft have been determined on the
ground, that it muft be prefumed that the fervants have a&edf
under the orders of their mafters. But fuppofe a mafter ordered
his fervant not to take his horfes and carriage out of the ftable,
and the latter went in defiance of his mafter’s orders, there is no
authority which fays that the mafter fhall be liable for any injury
done to another, by fuch a& of the fervant, though indeed if the
nafter had ordered the fervant tq go a particular journey, and in

()T dm cfe,a vuy full and accurate view of the law upon the fubjet is taken by
Lord Kexywm,
* the
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¢he courfe of it the latter did an injury to {ome thitd perfon, the -
authorities fay that the mafter is liable ;' Fewn v. Hamfon, 3 T. R.
917. In Middleton v. Fowler, Salk. 282, is laid down by Lord Ch,
Juftice Holt as a general pofition, that no mafter is chargeable with
the als of his fervant, but when he aés in the execution of the
authority given him : and Lord Kenyon having cited that opinion
on the cafe above alluded to, of 4> Manusv. Crickett, fays; « Now
when a fervant quits fight of the object for which he is employed,
and without having in view his mafters orders, purfucs that which
his own malice fuggefts, he no longer adts in purfuance of the
authority given him, and, according to the do&rine of Lord Holt,
his mafter will not be anfwerable for fuch a&.”

A different principle was adopted in a cafe at the Exchequer
Sittings, in which it was held that a fervantof a glafs-houfe no-
wife employed in filling the pots, and not having any thing to
do with the management of them, who threw in fome broken glafs
for the purpofe of fecreting it from the mafter, fubjedted the maf-
ter to 3 penalty impofed upon putting materials into a pot with-
out notice to the officer. The jury were told generally that the
mafter was anfwerable for the alts of all the fervants employed
in the manufadtory, without adverting to the diftin€tion of the aét’s
being totally foreign te the, fun&tions to which they were en-
gaged.  Attorney General v. Perrin, fittings after Michaelmas
1798. As to the liability of a fheriff for the ats of his office
dece Wodgate v. Knatchbully 2 T. R. 148. ' :

NUMBER VI
(Referred to, Vol. I p. 122.)
Of Mutual Agreements.

‘Whete there are mutual agreements, it often becomes a queftion
of im ce whether they are mutual and independent, in which
cafe cithgr party is entitled to claim a performance from the other,
or to rbover damages for the non-performance, and it is no ex-
cufe to allege that he has himfelf been guilty & a breach in the
performance of the agreement 2 2d Whether they are conditions;
and dependent, in which cafe the performance of the 'one, depends
upon the prior performance of the other ? Or, 3dly Whether they are
mutual, and to be performed at the fame time, and in which, if one
Party is ready and offers to perform his part, he may maintain
an altion for the default of the othér, although it is not certain

' that
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that either isobliged to perform the ﬁrﬁ a&? Sec Bromleyv. Smith,
cited Doug. 690. ~

In this, as in all other refpe@s, the intention of the partics may
be pofitively exprefled, and then there is no room for conftruction,
as if a horfe-is fold on the firft of May, tp be paid for on the
firft of Fume. But fuppofing there to be no diftinét and abfolute
agreement upon the fubje&, the dependence or indepgndence of
the refpetive engagements is to be collected from the evident
fenfe and meaning of the parties, and however the covenants may
be tranfpofed, their precedency muft depend upon the order of
time in which the intent of the.tranfaQion requircs their per-
formance. -

Each of thefe divifions may be illuftrated by familiar inftances.
A landlord and tenant enter into reciprocal engagements; the
tenant agrees to pay the rent, to plant a certain number of trees,
to repair the fences ; the landlord agrees to repair the houfe, to
ere& a barn, to pay the taxes. If the tenant brings an ation
againft the landlord for not building the barn, it is no anfwer that
the tenant has not planted the trees. If the landlord brings an
a@ion for the rent, the tenant cannot infift that the houfe is out
of repair. 2d, If a carrier engages to convey a bale of goods for
a certain fum, he cannot demand the money until he has brought
the goods to the place appointed ; a weaver cannot demand his
wages until he has completcd his piece.  3d, If a horfe is fold
for 20/. to be paid on delivery, one party cannot demand the horfe,
without paying the money, nor the other the money, without
delivering the horfe. In fome of the older cafes upon this fubjeé,
we meet with decifions apparently contrary to thefe principles,
and which are founded rather upon too minute an attention to
words, than upon confidering the nature of things. Modern de-
terminations have marked the true diftin€ions refulting from the
purpofe and obje€t of the contraéting parties. Lord Mangficld,
who ftated the threcfold diviion aleady mentioned, has alfo
furnifhed us with the proper rule for the application &#it. ‘The
diftin&tion is very clear: where mutual covenants go to the whole
of the confideration on both fides ; they are mutual conditions,
the one precedent to the other ; but where they go only to a part,
whiere a breach may be paid forin damages, there the defendant
-has a remedy in his covenant, and fhall not plead it as a condition

t. The cafe to which that diftin&tion was referred, was

, @ conveyance of the reverfion of a plantation with the negroes
"upon it, in confideration of a fum of money, and an annuity.
And it was held that the purchafer could not with-hold the pay-
ment
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ment of the annuity, on account of the feller not being legally
poffefled of the negroes, otherwife any one negro, not being the
property of the feller, would be a defence, Boon v. Eyre, 1 H. B,
Bl. Rep. 273. 'and upon the fame principles it has been fince de-
cided, that if a perfon having a patent, agrees to let another have
the free ufe of the invention, and to inftru& him with all poffible
expedition in the ufe of it, for which the other promifes to pay
sool. upon a particular day, it is no excufe for refufing to pay the
money, to fay that he has not been completely inftruted. Cam-
pbelly v. Fones, 6 T. R. 571.

In general, where it is a fingle aét that is to be performed upon
each fide, the rule that one party can only claim a performance of
the other’s engagement, by offcring to perform his own, manifeftly
applies 3 fuch are all executory contraéts of fale without fpecial
provifion to the contrary 3 Goodifon v. Nunn, 4 T. R. 671. Morton
v. Lamb, 7 T.R. 12§. Glazebrookv. Woodrow, 8 T. R. 366. The
rule has been {o far relaxed, that it has been held fufficient for the

" purchafer to aver, that he was ready and willing to pay for the

article fold, and ready and willing to receive it, but that the feller
refufed to deliver it. Lord Kenyon obferved, that the plaintiff
was bound to prove that he was prepared to pay or tender the
money ; if the defendant had been ready to receive it, and to de-
liver the'goods. Rawfon v. Jobnfon, 1 Eaff. Rep. 203. confirmed
by Waterboufe v. Skinnery 2 Bof. §° Pul. 447. 'This relaxation was
certainly very judicious, as it prevented the party from being in-
jured of his right, for the want of making a formal tender, the
neceflity of which would only occur to the mind of a perfon ha-
bituated to legal ftudics; but in order to fupport the allegation,
I conceive it is eflentially requifite to prove an aétual and pofitive
refufal, and that a mere non-feazance would not be fufficient; in
cafe of fuch a&ual refufal being proved, I do not think it would
be proper to exaé very rigid proofs, that the perfon who came to
demand the execution of a fale was prepared with money for the
paymelll; for if the fat appeared to be no more than a refufal to
deliver without immediate payment, the allegation would not be fup-
ported and if the refufal was abfolute, the perfon who had wholly
difclaimed an intention of performance on his own part, would
not be very favourably heard in requiring a proof of the power of
performance in the other party.

‘The queftion, whether an agreement is mutual, fo that neither of
the parties can demand a performance of the engagement of the
other, without a performance por readinefs to perform his own, is
cffentially different from that which turns upon what fhall be ad-

. itted as readinefs, and whether the a&, of which thé non-perform-

ance
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ance is objeCted does or does not conflitute an eflential part of
the engagement, the performance of which is admitted to be re-
quifite for enforcing the reciprocal obligation : as to which, fee
the before mentioned cafe of Boon and Eyre, the obfervatiors there-
on in Glazebrook and Woodrow, and Duke of St. Albans v. Shore,
1 H. Bl 270. cited vol. 1. p. 116. fote (a). All the cafeg
upon this fubje& are accurately colleted, and the refult of them
judicioufly ftated by Mr. Serjeant Williams, in his notes to Pordage
v. Cole. 1 Saund. 320. Hunlock v. Blacklow, 2 Saund. 1%§%. Peters
v. Opie. 2 Saund. 350.

Where the a of one party is a condition precedent to the ob-
hgatnon of the other, it has been held, that he muft do every thing
which can be done without the concurrence of the other, before
the obligation can attach, and in fome inftances this rule has been
applied with very great ftri¢tnefs, Lancafbire v. Killingworth, 2 Salk.
623. But it is now fettled, that if the party who is under the con-
ditional engagement, difcharges the other from the performance
of the condition, the obligation is complete and abfolute. Foree
v. Barkileg, Doug. 684. cited vol. 1. p. 122. note (¢).

NUMBER VIL
(Referred to, Vol. I p 124.)
OFf Apportionment.

The law concerning apportionments may be divided into twe
principal heads : rft, Asit refers to cafes of a certain property,
being unequally divided between different perfons, fubjet to a
certain charge, as in the cafe of an eftate devifed to A. for life, with
remainder to B. in fee fubje® to a mortgage, or wherea leafe-
hold eftate is divided to A. for a particular intereft and toB. for
the refidue, and a fine is paid for the rencwal for their com-
mon benefit.  In thefe cafes, the whole mortgage or fine is paid,
and the queftion arifes as to the manner of dividing the charge
amongft thofe entitled to the benefit, it being certain that an ap-

. portionment muft in fome manner be made. For the rules upon
this fubje®, feec Nightingale v. Lawfon, 1 Bro. Ch. 440. Stone v.
Theedy 2 Bro. Ch. 243, and the cafes there cited, White v. White,
4V 24

The 2d head, which is alone conne&ed with the fubje@
under difcuflion in the text, relates to ccrtain claims or duties dye
in entire fums, and involves the general rule, that where the whole
dutv doss not attach, the whole of it faxls, and is loft, nothth-

flanding
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ftanding the occurrence of part of the condition (in which def-
cnptxon I include a partial efflux of tinte) upon which it is to arife.

It is a general rule, that a perfonal contra& cannot be fevered os
apportioned ;- and upon this principle it was held, that where A,
appointed C. to receive his rents at a certain annual falary, and at
the end of three quarters of the year A, the mafter died ; nothing
was due without a full year’s fervice, and it was in the nature of
a condition precedent ; Countefs of Plymouth v. Throgmorton, v Salk.
65. In 3 Viner's Abridgement, p. 8. title Apporfionment, there
is a letter from that induftrious compiler, to Sir John Strange (after-
wards Mafter of the Rolls), refpeCting a caufe of Worth and
Viner at nifi prius, which Sir John had at the trial (tauntingly, as
‘it feems) recommended to bhe publifped in the abridgement ; defir-
ing a ftatement of that cafe, and that Sir ]ohn (who had fucceed-
ed in perfuading the jury to givea proportionate part of wages upon
a yearly biring), would point out fome cafes, or a fingle cafe at leaft,
out of the year books, Fizherbert or Brook, or any book of reports

ince, wherein it had been adjudged that a contra& for wages is ap-
portionable. He adds, that a gentleman having called to inform
him that Sir John could not furnith any fuch report: ¢ Where-
upon I told the gentleman of the other part of my letter, and
mentioned that I had never yet met with any cafe that would fup-
port fuch apportionment : nor could I find any gentleman at the

“bar that had, though I afked feveral; that I thought every gentle-
man ought todo the beft he could for his client, as far as was con.
fitent with juftice, but he ought to ftop there ; that any pro-
ceeding further, and fo procuring injuftice to the other fide, was
utterly unjuftifiable ; and that if there was no cafe to fupport
fuch apportionment, the verdi& was againft law.” He adds, that
the direQtion of the court was in that cafe in favour of'the defen-
dait, and that the jury was guided by the counfel and not by the
court.

But the law is now undetftood to be according to the verdi&,
and certainly that is conformable to the real intention of the parties ;
neverthelefs it is regarded as a fpecial and excepted cafe, and in
the cafe next to be cited, the right of 2 common hired fervant hav-
ing been adduced by way of argument, Mr. Juftice Lawrence faid,
that fucha fervant, though hired in a general way, is confidered
to be hired with reference to the general underftanding upon the
fubjeQ, that the fervant fhall be entitled to his wages for the time
he ferves, though he do not continue in the fervice during 2 whole
year.

The cafe referred to, was an a&ion by the perfonal reprefen-
tative of a feaman, who had failed from Jamaica upon an under-

takingy



46 _APPENDIX. [Numb. VIIL

taking, to pay him 20/ provided he continued on board, and did
his duty until the arrival of the thip at Liverpw/. He having died
upon his paflage, it was held that his reprefentative could not re-
cover a proportionable part of the wages, on a guantum meruit for
work and labour. It appeared, that if there had been no fpecial
contra&, the wages due for the voyage upon a quantum meruit,
would have only been ‘about 8/.  And Lord Kenyon obferved, that
he ftipulated to receive the larger fum if the whole duty were per-
formed 3 and nothing unlefs the whole of that duty were per-
formed; it was a kind of infurance. Mr Juftice Laowrence faid,
If we are to determine this cafe according to the terms of the in-
firument alone, the plaintiff is not entitled to recover, becaufe it is
. an entire contra&. Cutler v. Bowell, 6. T. R. 320.

In Cookv. Jennings, 7 T. R. 381. it was agreed by charter-party
to pay freight at the rate of feven pounds per ftandard hundred, for
deals delivered at Liverpool. The fhip before her arrival was
wrecked, and became incapable of proceeding on her voyage, and
the deals were put a-fhore and taken by the freighter. ‘The owner
claimed a proportionate part of the freight ; but it was ruled that he
could not enforce payment of any part of the money under the
contraét, not having carried the goods to Liverpoolyand the defendant
having only agreed to pay on a delivery at Liverpool.

In a much older cafe, which was cited in the preceding, a
merchant covenanted with the mafter of a veflel, that if he would
bring his freight to fuch a port he would pay him fuch a fum
and the maftcr thowed that part of the goods were taken away by
pirates, and the refidue brought to the place appointed ; and the
court were of opinion that the merchant was not to pay the money.
Bright v. Cowper, Brownlow, 21.

Mr. Abbot obicrves, that upon reading this report it is not quite
elear what the real queftion before the court was ; but it feems that
the plaintiff claimed his whole freight, to which it might be very
properly held he was not entitled, as he had not performed the
whole contra¢t ; if he claimed a part only of the freight, and was
held by the court not to be entitled to any thing, it may be that,
by the particular terms of the contrad, the payment of freight was
made to depend upon the delivery of the entire cargo.
~ Concife as the report is, I cannot think it imperfec, for it ap-
pears to be decided merely upon the plaintiff’s allegatxon, without
reference to any queftion dependent upon a further view of the
fubje&; it is not hinted that any thing turned upon the mode or
form of the allegation. Accordipg ¢o the eorhmon courfe of de-
claring, it would be ftated that the defendant had not paid the
money, or any part of it, and I rather think that upon fuch an
allegation, the court would hold the declaration to be fufficient

: to
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to entitle the plaintiff to a verdit pro rata, provided he was fo en«,
titled by virtue of the contract itfelf. In the decifion, that'he wag

not entitled to any thing, though the cafe is attended with hard.

fhip, there appears to be nothing inconfiftent with the general doc~
trine of apportionment.

There are however fcveral cafes, in which it has been held that
if a fhip breaks ground, and is afterwards incapacitated from the
performance of the voyage, there being no fpecial contra& or une
dertaking, frexght is due per rata itineris, but there are alfo autho-
rities which import that in cafe of fuch inability, the mafter has by
the marine law a right to refit his thip, or engage another, which
implies an obligation en his part to do fo, if required by the fhip-
per, before he can found any demand upon the agreement. For
the cafes upon the fubje&, fee Mr. Abbott’s Treatife on the Law of
Shipping, Partiii. chap. 7. But certainly any rule, that a perfon
undertaking to carry goods to a certain port, to be paid an en-
tire freight upon the delivery of them, fhall be entitled to a
proportion of the freight, from whatever caufe they are not de-
livered, except a prevention by the aét of the party who is to pay,
is in oppofition to the general principle of the Englifh law, that an
entire contra& cannot be apportioned.

As to the apportionment of rent in a leafe, where a tenant is
evited of part, and the diftinétion between the altions of debt
and of covenant, and the cafe of the original leflec and an affignee.
Sec the cafc of Stevenfon v. Lombard, 2 Egft, §75.

At common law, if a tenant for life made a Jcafe,and died before
the rent day, the rent was loft, and the tenant had the enjoyment
‘without making any compenfation ; but by ftatute 11 G. 2. . 19,
if the tenant for life die before the rent from his fublefice becomes
due, upon any lands held for his life, his executors are entitled to
recover a rateable proportion for the time that fuch tenant lived.
Ttisto be obferved, that this a& ftops fhort of its probable object,
in not including the cafe of a tenant for the life of another perfon
whofe eftate dctermines by the death of fuch other perfon. If an
ecclefiaftical perfon makes a leafe and vacates his preferment by the
acceptance of another, I conceive that there can be no apportion-
ment. ‘The equity of the ftatute, 11 G. 2. is held to extend to
tenants in tail. Pagett v.'George, Ambler, 198 2 Bro. Ch. 659.

‘Where a fettlement is made to a perfon for life, with remainder
over, and with power to make leafes, and a leafe is made cone
formable to the power, the rent is not to be apportioned,but belongs
"to the remainder man. Prec. ch.,§55. t P. Williams, 179. There
are fcvcral cafesiin which it has been held, with rcfpeét to money

2 invefted
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mveﬁed in the fads; that the dividends are not apportionable, bus-
goto the party entitled in remamder. 3 Atk 260. §82. 2 Vef.
672. 3 Bro. Ch. 9y»

‘Wherever an annuity is lefs payable at certain times, i feems clear
that there can be claim to-an apportionment; but wherea perfon
#s entiticd to intereft of money on # mortgage or other fecurity, the
intereft becomes due from day to day, and is to be apportioned:
Edwards v. Countefs of Warwick, 2 P. Williams v7v.

In fome cafes, if money is paid upon confideration of a contra&
which fails, the right of 1 total or partial return depends upon the
entirety of the contralt as connefted with the total or partial
failure.

'This may be illuftrated by the common obligation to return the
premium of a policy of infurance, if the rifk does not attach.
'Thus, wheve a fhip was infured for a year-againft capture only, and
was loft by the perils of the fea in 2 month, it was held that the
affured had not any right to a proportionate return of premium
for the time unexpired; it being an entire contrat fer a grofs
fum, Tyrie-v. Fletchery Cowp. 666. Loraine v. Thomlinfon, Doug.
$85. So when am infurance was made at and from Harfleur to
Angola, at and from Angola to 8t. Domingo, at and from St Domin-
£0, to Harflewr 5 after a deviation which rendered the policy void,
the veffcl was loft between Angola and 8¢. Domingo, this was held
to be an entire rifk, and nothing was due by way of return upon
the proportion between 8z, Domingo and Harfleur.

But where a divifibility in the obje& of the contraét can be im-
plied, the confideration may be apportioned ; as where a veffel was’

. infured from London to Halifax, warranted to depart- with convoy
from Spithead, and the convoy had failed from Spithead before her
arrival, it was held that there was a right to demand a teturn of

- premium, making a deduétion for the rifk from London to Spithead,
but there wasa ufage of trade in favour of this decifion, and the

. rifks to and from'Spithead were confidered as diftint. Stevenfon
v. Snow, 3 Bur. 1237. The cafes of Meyer v. Gregfon, Park. 38g.
Long v. Allen, Park, 390. Rethwell v. Cookey, 3 B. & P. 172.
alfo relate to this fubje&, but a more particular detail of them
would be foreign to the prefent purpofe. i

The followmg obfervations have already beem laid before the

_ pablic, in an Effay on the a&tion for money had and received.

«Jna cafe which arofe early in the 18th century, the Court of

Chanccry decreed one hundred guineasy as part of an apprentice

fee, to be paid back to the father of the apprentice, his mafter hay-

ing died within threc weceks after the fealing of the articles, -
' 1 though
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though it was exprefaly provided by the articles, that if the mafter
fhould die within the year, only fixty pounds fhould be returned.
Vern. 460. Lord Kenyon, when Mafter of the Rolls, obferved that
this decifion carried the authority of the coutt as far ag could be.
3 Bro. Ch. Rep. 480. And Mr. I'onblanque obferves, that if it be a
‘rule of equity, as in many cafes it is ftated to be, that equity will not
alter or extend the agreement of the parties; the decree feems irre-
concileable with fuch rule. B.1. c. 5. /0 8. A fuit in equity
muft, in refpe@ to this fubje&, be confidered as being merely
equivalent to an action for money had and received, and there can
be no pretence for referring the decree to any other principle than
that of moncy paid upon a confideration which has happened to '
fail; and the court, in decreeing the apprentice-fee to be refunded,
feems to have thought the confideration for which it was given, was
the entire performance of the articles, whereas it was the fa& of
contrating the relation, and the entering into confequent engage-
ments. In that view, the confideration was complete and entire,
and could not partially fail. I much doubt whether the precedent
would now be followed, but think it certainly would not be al-
lowed by analogy to govern any other cafe.

"There are fome cafes in which courts of equity will relieve againft
the ftri&t neceflity of performing the whole of an agreement, where
a fufficient compenfation can be made. Thus, where an agreement:
is made for the fale of an eftate as free from incumbrances, which
appears to be fubjet to a fmall quit rent, the performance of the
agreement may be enforced, making a proportionate dedution
from the purchafe money. So where it appears that there is a want
of title to a fmall part of the property purchafcd, Caleraft v. Roe-
buck, 1 Vef. Fun. 221, or where there is a flight and immaterial
lapfe of time (a). Ormrod v. Hardman, § Vef. 722. 732. Butl
cannot, from any printed authoritics which I have met with, give a
diftinét flatement of ‘the extent to which this principle, which is
familiar in practice, is applied. It may often be extremely diffi-
cult to afcertain the materiality of a particular circumftance as
connected with the obje&t and views of a contra&mg party; and
perhaps it may be found that the lefs deviation is allowed from the
ftri& and literal execution of a condition required by the common
law, and the lefs latitude is afflumed of introducing an exception
referable to no accurate ftandard or criterion, the more exten-

fively will the general purpofes .of diftributive ju!hcc be accom-
ﬂl‘hed.

(4) Courts of equity formerly carried the prisciple of giving ulwfl;m& lapfe of
time t 2 very great extent, bot'this has besn corre@ed by the modirn cafes of Llopd v.
Glietts & Bro, Cb. Rep, 469, 4 Ve 689. Forreft v. Biwwess 4 Vefs 498,

Vo. I, E A caufe
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A caufe is often mentioned, of which I do not recolle& to have
ever feen a full account in any profcifional publication, but which
Lord Kenyon has referred to at nifi prius.  Where it appeared that
a perfon had agreed for the purchafe of an cftate, having.z wharf
adjoining to a navigable river, principally with a view to the be-
nefit of the wharf, aad there being no title to the wharf, he was
compelled to tuke the purchafe of the reft of the eftate. His lord-
thip faid, that he hzard the decifion pronounced when he was a
young man that he thought it an abominable decifion at the time,
and he continued to think fo {till. An opinion in which the pre-
fent editor moft unequivocally accords.

And in a cafe which has occurre,l fince writing the preceding
remarks, Lord Ch. Elbu faid, it was certainly to be obferved,
that under the head of fpecific performance, contracts, fubflantially
different {from thofc entered into, have been enforced. In the cafe
of a contra&t for a houfe and wharf, the objet of the purchafer
being to carry on his bufincfs at the wharf, it was confidered that
this court was fpecifically performing that man’s contract by giving
him the houfe without the wharf. Vi. Drewe v. Hanfon, 6 Vef. 675,
and the cafes there cited.

NUMBER IX
{Referred to, Vol L. p. 134.)
Of the Coinputation of Time.

This feems to be the molt faveurable opportunity for prefenting
the followihg particulurs refpe@ing the rules adopted in the law
of England as to the computaticn of time.

The expreflion from fuch a day m:y, as the law is now fettled,
be conftrued exclufively, or inclufively, as may be beft adapted to
the intention of the parties, and the {ubjeé matter of the contrat.
Accordingly, where a leafe was made for  twenty-one years from
the day of the date, which would have been void if conftrued ex-
clufively, it washeld to mcan inclufively. Pugh v. Duke of Leeds,
Cowp. 714. -But the propriety of this determination, and its con-
fiftency with former authorities, has been very ably affailed by Mr.
Porivelly in his Treatife on Powers. If there is nothing in the nature
of the contra& which partxcularly affe@s the conftruion, Iappre-
hend it to be clear that the term is to be conftrued exclufively. And
if an a& was to be done within one year fyom the thirty-firft of De=
éember 1799, the term would elapfe on the 31ft Dec. 1800. Anon.
1 Lord Raym. 180. But if the day is not mentioned, or referred to,
and the promife is to be performed within a year, the firft day is

. included,
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mclnded, and the 4& muft be done bgﬂre the recurrence of that
day in the following year.

It is laid down, that where the computation s to be made from
an a& done, the day when fuch act was done is included 5 accord-
ingly, it has been held, that where a bill was payable at a certain
period after fight, where an aftion was to be commenced againft
the hundred within one year after a robbery, or a fheriff was ex-
cufed from returning a writ unlefs ruled t do fo within fix months
after going out of office, the day of prefenting the bill, of the
robbery, and of going out of office, were included. 77 the
King v. Adderley. Doug. 463, and the cafes there cited. Alfo,
where an altion was not to be brought until one calendar month
next after notice, the day of giving notice was held inclufive, and
the notice having been given on the 28th of April, the aétion was
not comnenced too foon on the 28th of May. Cafle v. Burdit?, 3
T. R. 623. And it is a general rule, that one day is to be taken
inclufively, and the other exclufively.

Our law has for many purpofes introduced the term of a year
and a day, which includes the recurrence of the fame day in the
fubfequent year.

The law makes no fraltion of a day, and upon this principle it
has been held, that a perfon born at any time on the 1ft Fanuary,
1780, is of age on the 31t December, 1800. Herbert v. Tarbol.
Keb. §89. Sid. 162. Raym. 84. cited 1 Lord Raym. 480. 2 ditto,

1094. 3 Wilf. 274. But where different alts or occurrences take
place on the fame day, the priority of which it is material to diftin-
guith, the rule does not apply: where the heir ftated himfelf to be
entitled on the fame day that his anccftor died, it was contended
that in fition of law the anceftor was alive the whole of that day,
and therefore the title of the heir did not commence until the day
following. But it was truly anfwered by the court of Common
DPleas, that if my anceftor die at five o’clock in the morning, I enter
at fix, and make a leaft at feven, it is a good leafe : there being no
fraétion of a day is a fiction of law, which ought not to be allowed,
and this is feen in all matters where the. law operates by relation
and divifion of an inftant, which are fitions of law [of which
feveral cafes are cited.] By fition in law, the whole term, the
whole time of the affizes, and the whole feffion of parliament, may
be and are fometimes confidered as one day, yet the matter of fact
fhall overturn the fition, in otder to do juftice between the parties.
Roe v. Herfey. 3 Wils, 274. And by. Lord Mansfield, Combe v. Pitt,
3 Bur. 1423 : though the law in general does not allow the
fration of a day, yet it admits it in cafes where it is neceffary to
diftinguifh, and I do not fee why the very hour may not be fo too,

.E2 - where
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where it is neceffary, and can be done ; for it is not like a mathema-
tical point, which cannot be divided. - -

In fome other fpecial cafes the rule of there being no fration of
a day, does not apply. The fat. 26 G. 3. ¢. 39. /. 30. 35, direls,
that the permits for the removal of wine fhall exprefs the time
within which it fhall be rcmoved from one ftock, and received into
the other. A permit was granted at nine o’clock in the morning
of the 18th Fuly, ‘to be in force for oné hour for the removal, and
two days more for the dclivery, and it was held that the two days
expired at 10 o’clock on the morning of the 20th. Cuwke v. Skoll, §
L. R. 255.

*A month is in general conftrued as a lunar monthof twenty-eight
. days, but a calendar month may be underftood from the nature of
any particular tranfation, and the cdmmon courfe of bufinefs, as
in cafe of bills of exchange. In ccclefiaftical proceedings, the com-
putation is by calendar months; twelve months arc only twelve
Junar months, but the aggregate denomination, a twelvemonth, is
fynonymous with a year.

NUMBER X
(Referred to, Vol. I. p. 136.)

Of Alternative Obligations.

In the cafe of Layton v. Picrcey, Doug. 14, which was an a&ion
for a penalty upon an illcgral infurance in the lottery, it appeared
that the infurer engaged upon a certain event to pay 20/, or an un-
drawn ticket, and it was faid by Lord Mangfield, that though the
praltice may be that the infured fhall have the option, in point of
law, the perfon who is to perform one of two things, in the alter-
native, has the right to ele@, and that this had been eftablifhed in
many cafes.

The declaration i that cafc, which was an ation for the penalty
incurred by the infurance, having ftafed in one count the contra&
as for paying 20/ and in another, as for giving an undrawn ticket
without ftating it alternatively agreeably to the fa&, this was ruled
to be a fatal variance, which was the principal point in the cafe.

There is a cafe in which a hufband gave a bond, that in cafe he
fold certain lands of his wife, he would in his life-time purchafe
lands of equal value for her and her heirs, or elfe thould leave her
us his executrix, or by legacy, or otherwife, as much money as he
had received by the fale. The'fale having taken place, the wife
died firft, and afterwards the hufband died, not having made the
purchafe, and it was held that the bond was difcharged, and ac-

cording
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cording to Lord Cok’s report, the reafon of the judgment was, that
where the condition of anobligation confifts of two parts in the
disjun&ive, and one of them becomes impoffible by the a& of
God, the obligor is not bound to perform the other part ; for the
condition is for the benciit of the obligor, and fhall be conftrued
moft beneficially for him, and he had an cle@ion to perform the
one part or the other to ferve the penalty of the obligation, and
when one part became impoffiblc by the a&t of Ged, it fhall be as
beneficial to him as if that fcparate part had been the fole condition
of the obligation, and o when that part becomes impoflible by the
act of God, fo that it could nut by any induftry be performed, the
obligation is faved, although he does' not perform the other. Laugh=
ter’s cafe, §. c. 21. Cro. Eliz. 716. 814. Moor, 645.

But in the cafc of Studbolme v. Mandell, 1 Lord Raymend, 279,
where the defendant covenanted to leave the ftones of a mill in as
good condition as he found them, or pay the plaintiff as much
as they fhould be damnified, the damage to be eftimated by Arand
B, who viewed them when the defendant entered them, and gave
abond for the performance of the covenants; the plaintiff broughs
an adtion on the bond {g), and affigned for breach that the de-
fendant had left the mill-ftones damnified, and had not made fatise
fation. To which the defendant pleaded, that A and B had not
eftimated the damage, and upon demurrer it was argued for the
defendant, that this was a condition disjun&ive, and therefore the
Jeaving the mill-ftones damnified, would not be a breach, becaufe
at the time of the covenant he had ele&ion to perform the one or
the other part ; therefore, according to Laughter’s cafe, without
eftimation by A and B of the damage, the defendant was-excufed
from the performance, becaufe it was impoffible for him to make
the adjudication, or to compel A and B to do it, and till that was
done, the defendant could not be liable,no more than if A enters
into a bond to perform the award of B and C, and B and C will
not make any award. To this it was anfwered, that thefe co-
venants were part of the condition of the bond, and finte the latter
part of the disjunctive covenant was for the fafety of the defendant,
itbelonged to him to procure this eftimation, or otherwife he fhould
be liable, and of this opinion was the whole court, and they faid
that the rule and reafon of Laughter’s cafe ought not to be taken
fo largely as Coke had reported it, but according to the nature  of
the cafe. And Treby, C. J. put this cafe: A, in confideration of
0/ bound himfelf in a bond with condition to make a leafe for

L]
(a) The repogt ftates this to be an allion of covenmant, but from th context of the
¢afe, and the pleadings which are contained in 3d Lord Reymond, 186, itappears, as above
ftated, to be an a&ion on the bond.

Ej the
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the life of the obligee before fuch a day, or to pay him 100/ ; the
obligee died before the day : yet in the time when 8t Fobr was
Ch. J. of the Common Pleas, it was adjudged that the obligor
fhould pay the hundred pounds, and §t. Fobn then declared, that
he well knew fome of the judges who gave the refolution in Langh-
zer’s cafe, and that tbey denied that they laid down fuch a rule as
(Coke had reported :’ yet the whole court’ held that the principal
cafe of Laughter was good law. The reporter, Lord Raymond,
-obferves by way of note, that the laft cafe put by Tredy feems to
be indiftinguifhable in reafon from Laughter’s cafe. It has been
fuggefted, (3 Mod. 233) that the intent in Laughter’s cafe was
to provide a fecurity for the wife, fo that fhe dying before the
hufband, the non-performance could hurt nobody, there being no
neceflity that any thing fhould be done in order to it after her
deceafe; this reafon would reduce Laughter’s cafe (I conccive
with juftice) to a point of conftruétion upon an implied condition,
that the wife fhould furvive the hufband.

But it has been held in many cafes, that where there are two
afls in the alternative and in the eletion of the obligor, (or per-
fon who is to perform them) and one is prevented by the a& or
fault of the obligee, the law difcharges the obligor from the other,
as the benefit of eletion fhall not be taken from the obligor by the
act of the obligee.

The cafes are tollcéled in Viner's Abndgemcnt, vol. 5, 210,
In the moft recent there was a bond, with condition to fettle on the
obligee, within fix months, as bis counfel fbould advife, an annuity of
20/. for life, or to pay within fix months, 300/. the obligor plcaded,
that the obligee had not tendered any grant of an annuity within
the fix months, and it was adjudged to be a good defence.

But though the general principle is founded in juflice, and in
the cafe cited there was a good legal defence, a court of equity,
fo far as regarded the performance of an agreement, (and relieving
from all penaltics of non-performance) would in this, as in other
cafes, difpenfe with an abfolute ftriCnefs in point of time, and

compel the obligor at his own election to fettle the annmty, or pay
the money.
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NUMBER XL
(Referred to, Vol. L p. 145.)

Of Foisit and Several Olvh:galiom.

§ I.  In Favour of feveral Perfons.

Obligations in folido, between feveral creditors, which Potbm'
mentions as being very rare in France, are I conccive wholly un-
known to the law of England. An obligation wmay be joint, in
which cafe all the perfons, in whofe favour it is contra&ed, muft
join in an action founded upon it ; or it may be feveral, in which
cafe each muft bring a feparate ation with rcference to his own
feparate interefl : or perhaps, where the intereft in a fubjeét is joint,
an engagement may be {pecially framed, enabling them to proceed
either jointly or feparately at their diferetion.  If one contra&t was
made with feveral perfons, indicating a right in cach to make a
claim for the whole, it fccms that the operation of it would, not-
withftanding thefe expreflions, be that of a joint obligation.

I do not fee any legal incompstence in the giving feparate en-
gagements to each of two juint creditors, with a condition, that a
payment to one fhould opcrate as a difcharge from the claim of the
other; in which cafe, the effe@ of the two engagements would
only conftitute one obligation, nearly fimilar in its nature to the
obligation in folido ; but I am not awarc of any inftance of fuch
engagements having been the fubject of judicial attention, and I
am not prepared to ftate how far the legal confequences arifing
from any fuch, which might occur, would coincide with thofe
which are ftated by Pothier, as applicable to obligations in folido.

Inftances are not unfrequent of difpofitions with a difcretionaty
power, in refpet of the objects in whofe favour they are to be ex-
ecuted, but thefe are not accompanied by the effeés afcribed by
Pothier, to obligations in folido; it is”not competent to any of
the obje&ts, to enforce an exclufive claim in their own favour by
priority of demand ; the perfon charged with the obligation can
be compelled to execute it in favour of fome of the objefs, fub~
je& however to the difcretion originally intended ; but the courts
will take care to guard againft fuch difcretion being perverted mtp
an abufe.

In cafes of contracts with falors, a right of action may be main.
tained, cither on the behalf of the factor or his prmcnpal, anda pay-
ment tp cither will be a fufficient difcharge, except in cafes where

E4 _ the
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the faCtor has a lien on the debt, on account of his demands againtt

the principal. An obligation thus contrafted, has in many of its

cffefts a refemblance to an obligation in folido, but is fpecifically

diftinét from it, and is not intended at prefent to be the fubjet of

particular cxamination, although I have thought it proper to allude
tot.

The general pofition of Pothier, that regularly when a perfon
contracts an obligation of one and the fame thing, in favour of fow
veral others, each of them is only creditor for his own fhare, is
the dire reverfe of that which it feems proper to ftate, as appli-
cable to the Engl; _/lw law, by which 2 general obligation in favour
of feveral perfons, is a joint obligation to them all, ynlcfs the na-
ture of the fubjec, or the particularity of the expreflions leads to
a different conclufion; and cven where the expreflions appear to
denote a feparate obhgatlon to each, the legal effeé has becn held
to be a joint obligation in favour of all; in which cafe an ation
can only be maintained by them jointly during their joint lives;
after the death of any, the right accrues to the furvivors, and finally
to the reprefentatives of the laft furvivor, fo far as refpeés the
enforcing the claim againft the oppofite party. The confequent
obligations which may refult between the furvivors and the re-
prefentatives of the deceafed, is a diffcrent fubjeét of confideration.

In cafe of partners in trade, the right is excrcifed by the fur-
vivors for the benefit of themfelvcs, and the reprefentatives of the
deceafed : in other cafes not attended with any fpecial circum-
ftances, I apprehend it may be ftated as the general rule, that the
beneficial right, as well as the legal power of enforcing redreis,
dcvolves upon the furvivors.

Ta Slingsby's cafe, § Co. 18. Beckwith covenantcd with Rava-
[four, Slingsby, and Harvey, and awith each, and every of them, that he
had a lawful title to certain premifes, and an a&ion having becn
brought by S8/ingsby alone, it was held that it was not maintain-
able, for that the other covenantees ought to have joined, and this
notwithftanding the words, with each and every of them ; s to
wlndl this dwerﬁty was agreed, that where it appears by the de-
claration, that each of the covenantces has, or is to have a feveral
intereft or eftate, and a covenant is made with them, and with each
of them ; the words with each of them, make the covenant feveral
in refpe& of their feveral intereft, as if a man demifes black acre
to A, and wlnte acre to B, and green acré to C, and covenants with
them and each of them, that he is the lawful owner of all the
faid ymmnfes, the covenant is feveral. But if he demifes the faid
acres to them jointly, then the words with each of them, are void ; 3
for a man cannot by his covenant, (exccpt in refpe& of fem.ral in-

terc{ts’
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terefts) make it in the firft place joint, and then by the addition of
thefe words make it feveral.. For however perfons may bind them-
felves, and' each of them, fo that the obligation will be joint or
feveral at the ele&ion of the obligee, no man can bind himfelf to
three and each of them, fo as to make this joint or feveral, at the
eleQion of feveral perfons for one caufe : for the court would be
uncertain for which of them to give judgment, which the law
will not allow as was holden, in 3 H. 6. 44. where a perfon
brought 2 replevin againft two for one beaft; and they made fe-
veral avowries, each in his own right ; and by the advice of all the
judges, both the avowries were abated for the inconvenicnce, that
if both the iffues fhould be found for the avowants, the court could
not give judgment to them feverally for the fame thing. So, the
covenantor in the principal cafe would be twice charged with the
fame thing, and thercfore the words with each of them, are only
an amplification and redundancy, and cannot fever the joint caufe
of aftion. It was alfo refolved, that an intereft cannot be, granted
jointly and feverally ; as if 2 man grant the next advowfon, ox
make a leafe to two jointly and feverally, the words and feverally,
are void, and they are jointly intitled. So, if a man makes 3
fecoffment in fee to three, and warrants the land to them, and each
of them, this warranty is joint, and not feveral ; but in fucha cafe,
if their eftates were fcveral, their warranty would be feveral
accordingly.

And in a recent cafe, where Martindale covenanted with An-
derfon, his executors, adminiftrators, and afligns, and alfo with
Wyatt, and her afligns, that he would pay an annuity to Anderfon,
during the life of Wyatt; it was held that the covenant was joint,
and that, Wyatt having furvived, the aétion ought to be brought
by her, and could not be brought by the reprefentatives of Anderfon.
Lord Kenyon faid, that it had been affumed in the argument, that
cach of the covenantees had different interefts; but that was not fo,
for the covenant was to each of them for the fame thing, and
though the benefit were only to one of them, yet both had a legal
intereft in the performance of it, and therefore the legal intereft
being joint during the lives of both, on the death of one it fur-
vived to the other. Ifindeed the covenant bhad been to each by two dif=
Jerent deeds, though. for the fame duty (a), there could not have bzen
a joinder in ation: but here the parties claim by the fame title,
and therefore the law coincides with the juftice and convenicnce
QF the cafe. Anderfon v. Martindole. 1 Eafi. 497.

(<) Thia would confitute a real obligasion i folido, s deferibed by Potkier,
6 . - Another
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Another ftrong inftance of perfons having a joint legal intereft,
although for the benefit of one of them feparately, occurred in the
cafe of §cott v. Goodwin, 1 Byf. &’ P. 67. The defendant, as tenant,
covenanted with Grice his landlord, his heirs and affigns ; and the
premifes having been conveyed to Fobn Scott the plaintiff, and
Robert Scott (but as to the cftate of Robert in truft for Fobn) it was
held that obn could not alone maintain an aétion on the cove-
nant. And Lord Chief Juftice Eyre faid, that as the operation of
law upon the deeds, was to conftitute Fobn and Rcbert joint
affignees, the effeét of it was that the defendant’s covenants became
alfo, by operation of law, contralts with Fbn and Robert jointly.
¢ There is an effential difference between the cafes, where the objec-
tion is that other perfons ought to be made co-defendants, and
where it is that there are not the proper parties plaintiffs in the fuit.
Many plaintiffs can have but one right, having but one intereft, and
one caufe of action, which ought to be, and is, indivifible, admitting
of but one fatisfaCtion. But if in the nature of the thing, if on
principles of law or authorities, it could be, that a man fhould
derive a feveral intereft, ‘out of a joint obligation to himfclf and
others, and that plaintiffs could fue feparately for their portions of
one right, it is moft obvious that it muft vex and harafs defendants
extremely. I take it to have been folemnly adjudged in feveral
cafes, and to be the known received law, that one co-covenantee,
one co-obligee, or one joint contrator by parol, cannot {ue alone.
A breach of a joint contrac with two or more, cannot be joint and
feveral.”

In the preceding cafes, we have feen that the courts confider
obligations, which in their expreflions were feveral, to be joint in
their effet, on account of the joint intereft to which they referred.

In Wyndham’s cafe, 5. Co. 7. it is fhewn that joint words may
by conftrution of law be taken refpe&ively and feverally .1t, Some-
times in refpet of the feveral interefts of the grantors, as if two
tenants in common, or feveral tenants join in the grant of a rent
charge, yet in point of law this grant will be feveral, although the
words are joint, as Sir Robert Catlyn, Chief Juftice, held in Brown-
ing’s cafe in Plowden. 2d, Sometimes in refpe& of the feveral
interefts of the grantees, as 16 H. ¢. 63, 64. a warranty made to
two of certain lands, fhall enure as feveral warranties in refpedt
that they are feverally feized, the one of one part of the lands,
and the other of the refidue in feveralty. 3d, Sometimes in refpect
that the grant can only take effe&t at feveral times, as in cafe of &
remainder being limited to the’right heirs of ¥. N. and 7S

:7 N. and 7 §. being alive) in which cafe the words arejomt&
and
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and yet the heirs fhall take feverally, for they fhall not join in ¢
tion. 4th, Sometimes in refpe& of the incapacity and impoffibility
of the grantees to take jointly, as a leafe made to an abbot, and 2

_ fecular perfon, or a grant made to two men, or two women, and
the heirs of their two bodies, the inheritance is feveral, 7 H. 4. 17.
sth, Sometimes in rcfpe& of the caufe of the grant, or ratione fubs
fecte materie, as 15 H. 7.14. where one co-parcener granted a
rent to two other co-parceners for equality of partition ; although
the words are joint, yet the caufe of the grant will be regarded, and
the rent will be of the quality of the land, and therefore they will
have the rent in the degree and quality of co-parcenery, and not
jointly. And Kwnivet, Chief Juftice and Chancellor, faid, in 38
Edward, 3. 26, that if two co-parceners make a feoffment in fee,
rendering rent to them and their heirs ; the heirs of the one and
the other fhall inherit, for that their right in the land was feveral,
22 E, 4. 25. & 2. H.3. 18. a joint fubmiffion to arbitration
was taken feverally in refpe of the feveral caufes.

The cale of Hecleflon verius Clipfbam, 1. Saund. 153, affords an
inftance of the fame agrcement being confidered as joint in one part,
and feveral in another. Tapler, Clipfbamy & Caftle, having con-
tralted with the commiffioners of prize goods, to buy all prize
brandies at a certain rate, they entered into an agreement with
each other, by which it was declared that all the parties had an
equal intereft in the contrad, and therefore each of them for him-
{elf, and not for the other, covenanted with the other, and others of
them refpectively, that all prize brandies thould be bought by them
in partnerfhip upon their joint account, and that none of them
thould trade in brandy wines by himfelf, or in company with any
other, but only on the fame joipt account; that no brandies which -
fhould come to the hands of any of the parties, thould be fold by
Lim without the affent of the others; that all monies received by
any of the partners fhould be paid by the perfon receiving it, to
Kynton a Gold{mith, on the joint account that there fhould be no
benefit of furvivorthip, but that the executors of any of the parties
who fhould die, fhould have the fame benefit as the party himfelf
might have had if living, and that an account foould be given to

Juch “executors, of the brandies and debts due for them, within
twenty days after the deceafe of the party dying. An a&ion being
brought by the exccutors of Cafle againft Clipfbam, for felling
brandies without the affent of Zayler and Cafle, and. for trading'
on his own account, and for not paying to Kynton monies received
on the joint account ; and for not"giving an account to the plain-
tiffs within twenty days after the death of the teftator ; after judg-
ment by default and entire damages, given upon a writ of enquiry,

’ ) o Saunders
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Saunders excepted as to the breaches for the defendants felling
without affent, and trading on his own account, and not paying
to Kynton, that the covenant was joint with the teftator, and with
Jayler who had furvived him : for though the covenant be joint
and feveral by the words, yet the intereft and caufe of ation in
this cafe is joint only, for it is an equal damage to Caffle the tel-

. tator, and to Tayleryif the defendant has broken thefe covenants
as by the declaration is fuppofed, and therefore they ought to have
joined in the action 3 and Caflle, the plaintifP’s teftator, being dead,
the altion has furvived to Tayler ; as in S/yngshy’s cafc above cited.
But the covenant, that the defendant would render an account
to the executors of the party dying, is a good feveral covenant,
and well fuable by the plaintiffs, only becaufe the plaintiffs have a
feveral intereft, and caufe of ation in this, but not in the others 3
upon which objetion, and another point not conneéted with the
prefent difcuffion, judgment was ftayed.

A bond to A, and payable, the one moiety to A, and the other
moiety to B, iz a feveral obligation ; and the releafe of one fhall not
prejudice the other, nor can one bar the other of his aétion.
2. 8id. 61. Mo. 64.

As the intereft of tenants in common is feveral, though the pof-
feffion is joint, it feems clear that a covenant made to them gene-
sally, and much more a covenant made with them, and each of
them, may be conftrued as feveral; fothat each may bring an ac-
tion on account of his own feparate damage, and in many cafes
they feem to have an election to confider the covenant as joint or
feveral. In Martin v. Crempe, 1 Lord Raymond, 340. it was faid
by Holt, Chief Juftice, that if there are two tenants in common of a
reverfion, expeant upon a leafe for years upon which a rent is
referved, they may join in debt for the rent, or fever.

In Harrifon v. Barnby, § T. R. 246, it was held, that ene tenant
in common might diftrain and avow for his moiety of the rent, the
defendant having, after notice to the contrary, paid the whole of
the rent to the other 5 and Lord Kenyon obferved, that it was clear,
from the authority of Lyttleton, that tenants in common ought to
avow for their feparate portions, though they might join in ac.
tions on joint contrals, as in covenant, where the cavenant is en-
tered into with hoth, or in.debt for rent, &c. In Cuttingv. Drrl»y,
2 Bl. Rep. 1075. it is faid by, the court, that where one entire in~
Jhry.xs done to tenants in common,. they fhall all have one entire

“rpmedy,, but where the injury is feparate, they may have feveral
actions 3 and it was there decided, that. one tenant in common,
might maintain an altion againft a tenant on the Stat. 4 G. 2.

. ¢ 28.
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¢. 18. for his fhare of double the annual value, againft a tenant not
quitfing poffeflion. '

Where the right of action is joint, as founded on a joint con-
tra&, the objection, that it is brought by one of feveral who ought
to have fued jointly, or by the executors of a party deceafed, when
it ought to have been brought by the furvivor, may be taken ad-
vantage of by demurrer, or in arreft of judgment, or by writ of
error, if it appears on the record ; and if the contradt is alledged
as feveral, and appears by the evidence to be joint, it is a fatal
variance, and the defendant is entitled to a verdit. If two per-
fons were jointly entitled, the declaration by one muft fhew the
death of the other, which cannot be prefumed, Scott v. Goodwin,
ubi. fupra. And if an ation is brought by the executors of one,
it is necciflfary to aver that the teflator furvived the other; it not
being requifite, as it is in the cafe of perfons jointly liable, that the
exception fhould be taken by pica in abatement.

But if one of feveral tenants in common, or as it fhould fcem,
of feveral joint tenants, brings an alion alone for an injury ; it may
be objetted by plea in abatcment, (a) but not otherwife, that the
others fhould have joined, Addifon v. Overend, 6 T. R. 766. And
if one has fued alone, and recovered, the defendant, not having
availed himfclf of fuch plea, cannot plead to the alion of the
fecond, that the firft, who has already recovered a fatisfaQion,
ought to have joined ; and cven where there are more than two,
Mr. Juttice Lawrence has exprefled his opinion, that if there had
been feveral remaining. tenants in common, the defendant could
ncver have objeéted to the feverance of the alions, after omitting
to plead in abatement in the firt aion. Sedgeworth v. Overend,
7 T. R. 279.

It is clearly eftablifhed, and is a neceffary confequence of the
do&trine involved in feveral of the preceding decifions, that a re-
leafe of one of feveral who are intitled under a joint contra&, is
a difcharge from the others, 2 Rol. abr. 410, but it feems highly
reafonable, that a perfon who has defeated his companions of their
right, fhould be anfwerable to them for the lofs arifing therefrom.

(a) A plea in abatement is that which, without denying that the plaintiff has fuch s
caufe of ation as is alledged, afferts that in fome incidental refpe& the atlon Is improperly
brought, and the obje& of it is not to defeat the claim, but to delay the prafecution of it.
The chara@er generally afcribed to itis, that it muft give the plaintiff a better writ, but
this, although generally, is not univerfally true : for fometimesthe right of delaying the
€laim by aplea in abatement, is founded on a temporary difability of the plaintiff to fue, as
that he is an outlaw or 'an alien enemy. There are feveral rules by which thefe pleas aré
Beld to much greater fri@nefs, than thofe which go to the merits of the aion; but a

;w'}" expofition of their mature and cffclts would be forciga to the prefeat
\ .

For
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For the cafes_ir; which feveral perfons, having a joint intereft, may
join in the fame adtion, fee Mr. Serjeant Williamss note to
Coryton v. Litlebye, 2 Saund. 116.

§$II. Of Soint and Several Qbligations, againfl feveral Perfons,

Although the appellation of obligations in folido, is fcarcely known
to the Englih law, the obligations themfelves, as defcribed by
Pothiery are of not unfrequent occurrence. The moft ufual inftance,
is that of a bond or covenant exprefled to be made jointly and fe-
verally, in which cafe it is, at the option of the creditor, to proceed
againft all in one joint aétion, or in feparate allions againft each
or any of them; but the obligation muft be treated as wholly joint,
or as wholly feparate, for an action cannot be maintained againit
gwo or more of a greater nummber, provided the exception is pro-
perly taken, nor can a commiflion of bankrupt be maintained againft
two upon a joint debt, or confequently upon a joint and feveral
debt of three. Vide Allan v. Hartley, Co. B. L. 7.

But there arc many other cafes which fall within the definition
of Pothier, of an obligation in folido, as contratted by feveral per-
fons, each of whom is obliged for thé. whole, but fo that a payment
made by one liberates the others, as againft the creditor.

The moft familar inftance of this is the cafe of bills of exchange,
with refpe& to which the drawer, acceptor, and indorfers, are all
Tiable for the whole amount to the holder, and a payment made by
any one of them, is as againft him a difcharge of all the others :
and itis only thedifcharge as againft the creditor which is contem-
plated by Pothier, when he fpeaks of a payment by one libcrating
the others : the confcquent obligation between themfelves forming
a material part of his difcuffion,

"Two perfous, each indebted in a hundred pounds, or jointly in-
debted in 200/. may each give their feparate bonds or notes for the
whole : two perfons may give their feparate bonds for the fide-
lity of a third : two feparate policies may be made for the infurance
of the fame rifk : the criginal landlord or tenant, and their re-
fpeitive aflignees, are liable to a covenant founded on privity of
cftatc ; and in all thefe cafes the legal effe&t is that above afcribed
to obligations in folido, that efich of the parties obliged is liable for
the whole claim, but a fatisfation made by any one is as againft
the creditor a liberation of all the others. But in all thefe cafes
the obligation is feparate in refpect of the right of aftion ; and one
joint a&ion cannot be maintained againft the drawer and acceptor
of a note, againft the infurers on two feparate policies, againft the

perfons
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perfons engaging by two feveral bonds or notes, againft the land-
lord or tenant, and their refpective aflignees. '

There is cer:ainly no objection to an obligation in folido, being
contraéted by the diffcrent parties in different manners, or by one
abfolutely, and the other conditionally. If the cafe of bills of ex-
change is admitted, as I think upon principle it muft be, as a legi-
timate inftance of an obligation in folido, it is alfo an exemplifica-
tion of this pofition, the acceptor being bound abfolutely and un-
conditionally, the other partics only fubject to the obligation upon
the condition of due diligence having been ufed by the holder.
One perfon may engage to pay within a month, and another with-
in a month following, in cafe of the failure of the firft ; it is the
unity of the thing which is to be performed, and the right to de-
mand the performance of it from any one of feveral debtors, which
conflitutes the eficnce of this kind of obligation, and which is
wholly independent of the mode or form in which the obligation
is contra&ed.

In vefpeét to the general conftrudtion of contradls, I conceive
that the rule of the Engli/h law is in refpect of feveral debtors, as
well as in refpect to feveral creditors, the reverfe of that ftated by
Loathier ; and that an obligation contraéted generally by feveral per-
fons is a joint obligation, unlefs there is fomething in the nature of
the fubjeét to induce a different conftruétion, and render it feveral,
in refpe&t of the feparate interefts of the -contradting parties,
according to the principles in #yndans’s cafe, which has been already
cited, as thewing where joint words were to be conftrued as feveral
in refpe&t of feveral creditors.

A joint obligation is effentially different from an obligation in fo-
lido, as the creditor has not a right to procged againft each or any
of the partics individually, but can only profecute his claim againft
them jointly. But if a creditor fues one of feveral joint debtors,
the objection, that the others ought to be joined, can only be taken
by plea in abatement (a), and this notwithftanding it appears by

' the

(#) As to the nature of fuch plea fee ante p. 63, n. (a) Where a commiffion of bank-
zupt was taken out againtt two of three joint traders ; the other being an infant, it was
ruled that it could not be fupported, It was faid ih argument, that though it was true thae
an alion might be brought againft the three partners, including the infant who muft plead
hisinfancy, yet if the fa& was that the whole demand was againft the three, ind the con-
tra& of partnerthip was avoided as to one by his infancy, it remained the contra of the
two, The infant having a right to infift that he was not bound by any contra& be had
made, the demand would be againft the two in effe@®, and the infant pleading his infancy,
thejudgment would be sgaintt the two In the adtion. The Lord Chancellor fuid that'the
aition not “only might, but it muft be imagined, be brought sgainft the three. But Mr.
Juftice Le Blanc, in a cafe before him in Bank at Lancafler, fummer affizes 1799, deter~
mined vpon demurrer that s replication, fiating that. the partacr mentioued in the plea in *

abatement



6  APPENDIX. ' [Numb. XL

the plaintif”s dwn fhewing that more are liable (a). See Williams's
note to Cabell v. Vaughan, 1 Saund. 291. If two are fued upon
4 joint and feveral obligation of three, it fcems alfo that the excep-
tion can only be taken in the fame manner, though fome cafes have
proceeded upon the contrary doftrine, id. bid. Subje&t to the
right of exception by plea in abatement: I conceive it to be clear
that feparate altions may be maintained againft each of feveral joint
debtors, in like manner as if they were debtors in folido ().

One of the inftances above cited, from Wyndam's cafe of joint
words inducing a feparate obligation, is that ‘of a joint fubmiffion
to arbitration ; but where it is clearly txprefled that the engage-
ment is joint as well as feveral, as {(in a cafe already cited upon
a former fubje&), where DBurredge was the preceding, and
Roberts the fucceeding tenant to Manfell, and by an ‘agree-
ment between Burredge of the firft part, Roberts of the fecond
part, and Manfel! of the third part, the parties agreed to refer all

* the difputes refpcéling repairs to Simcocks, and B, and R, jointly and
Jeverally, promifed to perform his award, and the arbitrator having
dire&ted each of them to pay a certain fum, they were held to be
jointly anfwerable for the whole. Lord Kenyon obferved, that it
was rather a hard cafe, and perhaps if it was ftated to them at the
time of the agreement, that each was to become anfwerable for the
other, they would have hefitated before they figned the agreement,
but the words were too ftrong to be got over.

In a cafe cited in the preceding, H and G covenanted for them-
felves and for each of them, to receive the rents due to L, and that

abatement was an infant, was a good anfwer to the plea, and I think that this was evident-
ly the right decifion. In cafean aftion had been brought againft the infant and the adult,
the defence of infancy need not neceflaily have been taken by plea, but might have been
ufed as a defence at the trial, and then the verdit againft the other defendant only would
have been error on the record.  There is certainly no authority to warrant a fpecial entry,
and the giving any effe& to the dsfence of infancy, would be a negation of the joint con.
tract declared upon, as would likewife a plea of infancy. ‘This cafe is effentially different
from thofe of a plea of bankruptey, or the profecution of one defendant to outlawry ; for,
in both thefe cafes, the whole preceeding is founded upon the ‘fuppofition of an original
Jjoint contra, although the petfonal excmption of one defendant, in the firft cafe,exempts
him from the liabilty and the outlawry, in the other is an excufe to the plaintiff for a fe-
patate proceeding, but in both cafes a joint original liability is affumed, and I conceive
muft neceffarily be proved ; whereas the defence of infancy excludes the fuppofition of fuch
joiac lability having ever exifted ; and it will be an intolerable hardfhip and a palpable in-
juftice, if a plaintiff who fued the debtor who was adult, fhould by plea in abatement be
compelled to proceed againft the other, and having done fo fhould be defeated, for want of
fubfantiating that joint contrat and joint i.fponfibility, which is requifite to maintain
his declaration.

(a) The law, as we have feen above, is otherwife with refpe& to an altion by one of fé-
veral joint creditors.

(4) Inall cafes of joint a&tions, the defendants are fo far obliged in folido, that mm
myhehudumﬁmyonhmfwthwhole. &

ey
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and each of i‘htm would pay the fime; and it was held that
wn a&:on might be maintained againft H, for the metptc of G.
Lilly v. Hodges, 7 T. R. 352. -
In a leafe of a coal-mine to Errington and Ward, the leflees
covenanted jointly and feverally for the payment of the rent, and
for the proper working of the mine. After which, there was
a covenant by the leflor to make a certain allowance ; it was then
agreed, that the leflecs might get inferior coals, paying 15+ a tonj
and it was further agreed, that an account fhould be fettled monthly,
and the monies appearing due, paid by Errington and Ward. An
altion being brought againft the executor of Errington, for not
paying the 15s.2 ton upon the coal got by Wird, and the money
due on an account fettled with Ward, after Errmgtan’s death,
it was contended, that the two later covenarits being fubfequent to
the covenant of the leffor, could not be conne&ted with the pre-
cteding, and were therefore not joint and feveral, but only joint,
and upon which the furvivor only was chargeable ; but it was held,
that the general words introdutory to the covenants of the leflees
were fufficient to extend to all the fubfequent covenants on their
part, unlefs there was fomething in the nature of the fubjeét to re-
ftrain them. Duke of Northumberland v. Errington, 5 T. R. §22.
Debts contrated by partners in trade are joint debts, for which
an a&ion can only be maintained againft all the partners, or the
furviving partners jointly, provided the exception is taken by plea in
abatement. And if feveral perfons jointly engage in a particular
purchafe, it is attendéd with all the effe@s of a partnerfhip; but
where feveral different perfons feparately employed a broker to make
purchafes of tea at the Judia Houfe ; and the broker, upon payment
of the ufual depofit, took joint warrants for the whole, which he
pledged to a banker for monies advanced ; it was held, that this
did not conftitute any partnerthip in the refpeftive employers, fo
as to render them ligble for the whole loan : the defendants in the
particular cafe did not owe any thing in refpect of their own fhares:
whether the act of the broker would have rendered them liable to
the banker for the money borrowed as to their own proportion, was.
not therefore taken into confideration. Hoare v. Dawes, Doug. 371,
With refpe& to ;a contra& made by one perfon for the purchafe of
goods, and a fub-contra& made by him with others, for taking par-
ticular fhares of them, and which-was held not to conﬂxtute a parte
nerfhip : fee Coope v. Eyre, 1 H. Bl 37. ; .
A creditor upon a jdint and feveral obligation may, as we -have
feen, clet to confidet the debt as joint or as feveral, and may eithet
_proceed againft all the debtors jointly, or againft each or any of

them feparately; but it is held that he cann .t proceed in both ways
. Vou. I F at
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at the fame timej and that in cafe he does fo, the pendency of
one fuit may be pleaded in abatement to the other. So, if there are
joint and feveral eftates under 2 commiffion of bankruptcy, the cre«
ditor may take a dividend at his clection upon the joint eftate, or
upon each of the feparate eftates, but he cannot have both. Ex
porte Rowlandfony, 3 P. Wmis. 403.

But where three perforis were jointly liable as partners, and one
of them had likewife given his feparate bond, it was held that the
ereditor was entitled to a dividend, both upon the joint eftate and
tipon the feparate cftate of the particular obligor. Ex parte Vaughan,
cited ibid.

Where one of feveral joint debtors dies, the ctéditor has only 2
legal remedy againft the furvivors, and finally againft the repres
fentatives of -the laft furvivor ; but there are feveral cafes in which
courts of equity have granted relief upon a joint bond, as if it had
been joint and feveral, againft the reprefentatives of the party firft
dying 3 fuch being collected from the circumftances of the cafe to
be the interition of the parties, and it being held that the bond was
made joint, inftead of joint and feveral by miftake. See Primrofe vi
Bromley, 1 Ath.89. Simpfon v. Vaughan,.2 Atk. 31.—Bifbop v.
Churchy 2 Vefey, 160. 371. in which the relief was given againft
the heir. Burn v. Burn, 3 Vef. jun. §73. in which it was given as
upon a fpecialty to the prejudice of fimple contra& ceditors, upon
a deficiency of aflets. But there is nio general rule that a creditor
has a right in equity againft the treprefentatives of a joint debtor,
who, in confequence of the furvivorfhip of the other, are not liable
at law, or that any fuch right can arife in confequence of the in-
folvency of the furvivor. See Home v. Contencin, 1 Bro. Ch. 27.

I apprehend it may be ftated as a general principle, that truftees,
executors and affignees of bankrupts, are only chargeable refpet-
fvely With their own a&s and receipts; but, in many cafes, their
concurrence in the alts of the others renderg them perfonally re-
fponfible; but it is not my intention at prefent to enter into a par-
ticular examination of that fubje&t. -

In cafes of injuries, there is certainly, as in the civil law, a right
of a&ion for the whole damage againfk any onc of the perfons
Hable. Sometimuaphintil"humele&ionto confider his de-
mand as founded upon a contra&, or upon ant injury, in which
cafe, if he treats it as & contrad®, it is fubje&t to all the confe-
quences of a joint caufe of aékion, and an exception may be taken
by plea in abatement, if he ptweeda againft any of the perfons
liable feparately. Tremng it ag an injury, he hus the fame right
againfk cach feparately, asin the cafe ofother injurics,

' In
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I cafes of contrats, if an attion is brought dgainit feveral, agd
it cannot be fupported agiinft ali, it wholly failsy becaufe the cone
‘tra@ proved differs from that declared uponj but in- actions for
‘injuries, a vefdi@ may be given fot fome defendants, and againft
others. And in a very late cafe, where a detlaration ftated that
thiee had the loading of a hogthead of treacle, for a reafonable
reward, to be paid by the plaintiff, and that they conduéted theme
felves fo negligently and unfkilfully; that the treacle was loft; it
Was held, that the acion being founded on a negleé of duty, and
hot upon a bteach of promifc; the acquital of one defendant did
not affct the plaintif”s right to have his judgment upon the verdi&
againft the others. Govett v. Raduidge. 3 Eaft, 62. :

‘Where an obligation entercd into by feveral perfons, in one inp
ftrument, is merely feveral, fo that each of them is only anfwer-
able for his refpective fhare, the obligation has no other effe&ts than
if it confifted of fo many diftin@ contra&s perfely feparage from
cach other.

In the Englifp as in the civil law, the purfuit of oxie or more of
feveral debtors, who are each refpectively liable for the whole, docs
not affect or prejudice the right againtt the others, which continues
entire, until the creditor has obtained an a€tual fatisfaQion for his
demand.

‘Where theréis a joint and feveral cugqgement, an acknowledge-
ment by one of the debtors is fufficient to take the cafe out of the
ftatute of limitations as againft the others, and is regarded as an
acknowledgement by themfelves. Whitcomb v. Whiting, Doug. 651.
ind even a payment of a dividend by the afignees of one of the
makers of a joint and feveral promiffory hote, who had become
bankrupt, was held to take the cafe out of the ftatute as againft the
other. Fackfon v. Fairbank, H. B. 340, which was certainly going
a great way indeed. In both thefe cafes the altion was brought
feparately againft the party, who had not made the acknowledge-
ment. But where the engagement of two perfens is made by fepd=
rate inftruments, and arifes from feparate contralls made with
each, I do not conceive that any act by the one can'increafe or
continue the obligation of the other. The argument that oné
perfon would derive a benefit from the payment of another, and
‘that therefore he ought e converfo to be charged by his acknow
ledgcmcnts, is often more plaufible than corre@; for the liberation,
in the one cafc, is founded upon the general principle of cquity,

- which does not allow a perfon to receive more than-one fatisfation
fof the fame duty, though he may have many ways of enforcing
the performance of that duty 3 whereas no man ought to be chargul
by any contraét with a greatcr.obhganou than he perfonally intended

} ’

o
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t fnﬁ}ﬁ& himdelf to. I alfo take it to be clear, that the commence-~
thént of an aiott againft onc debtor, upon a joint and feveral en-
t, i’ not available againft the others, as a proceeding

}Viﬂﬂn the time of Jimitation.
~ ¥ am not aware of any authority, that if one debtor has altually
off a feparate debt of his own asainfla joint and feveral debt of
Himfelf and others, that this could be taken advantage of by the
others, in any a&ion inftituted againft them; although it is certainly
reafonable, that fuch a fet-off fhould in 2!l refpe@s be regarded asa
payment, and this obfervation applies more forcibly to the cafe
where the creditor has fet off the joint and feveral debt againft a
demand due from himfelf to one of the debtors. It is quite certain
that one of the debtors cannot in other cafes take advantagein a fuit
againft himfelf, of a debt owing from the creditor to'any of the

others.

It has long been fettled, that if two perfons are bound jointly and
feverally,-a releafe to onc is a difcharge to all (4); and this rule
applics

(8) The following note, by Lord N ttingham, upen the fubje, isinf-rted in M Har-
greave's edition of Co. Lit. 232 au—26 I 6 T Barre, 37. Obigec made an acqut-
tance to one obligor, which was dated betore the obligarion, but was delrvered afterwards ;
the other obligor pleads this 1n bar, and 1t wa adjueged « good jlea tn bar. Nore. Each
was bound in the entirety, thuefoie it was joint and feveral. 34 M. 6. So in the cafe of
the Xu g, if he releafes to one of the oblior, the other thall take advantage 5 Rep. 560
contra  And as areleafe in deed to one obh,or difcharges the other, fo of a releafe in law, as
8 Rep. 136, Nesyfbam's cafe. A woman obligee matiles the ebligor, that is another fort of
gifcharge, 264, 6 * But17Car. B R two were bound jointly and feverally, The
PainufF fued both, and afterwards entered a retravit againft one; whether that dif-
charged the other was the quefiion ; Berk«ly faid it was, for it amounts to a releafe in
law, s the plaintif confefl>s thereby, that he had not caufe of aétion, and therefore
he cannot have judgmenr, as in Hickmo's cafe, 9 R p. and renaxit isa bar to an
aftion; and the pliintiff, by his own act, has altered the deed from joint to feveral,
and therefore the other fhall have advantage of it. Croke Fufi. contra j foraretraxst is
only in the nature of sh eftoppell, and thaefore, the other fha'l not have advantage;
neither is it a releafe, though it be in the nature of a releafe; and if the obligee fues both,
and then covenants with one not te fue further, that is in the nature of areleafe, but the
other fhall not take advantage of it ; and in 21 M. 6, itis fuid, that there muft be an
a@ual releafe to one obligor, to difcharge the other. See Aurch Rep. 165. Paf. 18 Car.
Hamnax v, Roll, The obligee releafes to one obligor ; the other, in confideration of the

fotbesrance, undestakes to pay ; and in an aQion upon the cafe, the matter was found
fpecially,

* In Waukford v. Waukford, 1 Salk. 299. it was ruled, that if the creditor makes one
of two joint debtors his executor, the debt is extioguifhed st law, and there can
never be sny legal remedy againft the other; but in Erriwgton and Evess, & Dickns,
457, Lord Tharlew, with » dus regard to the principles of equity and juftice, Qaid,
that where the obligee makes one of the obligora executors, and takes no notice of the bond,
but devifes the refidue of the eftate to othere, he was clear it was not an extinguifhment of
the debt, though at law it would befo, and he decreed accordingly.

Where ons of two joint debtors marries the creditor, or one of two joint creditors marries
the debtor, nothing can be more obvious, than Rt in juftice and equity relief thould be
given againgt or for (he other in refped of his propertion,
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1
applics in equity as well asat law. Bower v, Swadlin. 3 Athins, 294
But the fame rule does not apply in every cafe of a perfonal dif#
charge. For inftance, if a creditor covenants never to fue a debtor;
this covenant may be pleaded by the debtor by way of difcharge;
but if two bc bound jointly and feverally, and the creditor covenants

" with one of them not to fue him, it has been held, that that fhalf
not be a releafe, but a covenant orly ; for the covenant is nota re-
leafe in its nature, but only by conflruiori, to avoid circuity of
a&ion; for where he covenants not'to fuc one, he has ftill a
vemedy, and then it fhall be conftrued as a covepant, and no more,
Fitzgerald v. Trant, x1 Mod. 254. Lacy v. Kinnaflon, 1 Lord Ray-
mondy 690. 12 Mod. 5513 and in a late cafe where the creditor
joined in a deed of compofition with the other creditors of one of
two obligors, by a joint and feveral bond, it was accordingly held
that the other obligor could not avait himfelf of this as a releafe.

MThe laft preceding cafe being cited, Lord Kenyon faid, that to be
fure it removed all difficulty on the fubject, and was a dire&t autho-
rity in favour of the plaintiff; he had only becn doubting in his own
mind on the ftri€t law of the cafe, for that the honefty and juftice
of it were with the plaintiff could not be doubted, and even if the
defendant had fucceeded at law, a court of equity would have given
the plaintiff full relief. Dean v. Newall; 8 T. R. 168. '
In another recent caft, it appeared that Pafbley and Dennis were
indebted as partners to Popplewell. ' That Dennis compounded
with his creditors for ros. in the pound, and Popplewell executed
the agreement for the compofition. Afterwards, a2 commiffion of
bankruptcy iffued againfi Pafbley, under which Popplewell was ad-
mitted to prove his debt, and afterwards he received the compo-
fition, and a petition was prefented, that the debt might be ex-
punged, in fupport of which, the counful cited the cafe of Bower
v. Swadlin, 1 Atk. above referred to. On the other fide, it was
faid that without doubt a releafe to one of two joint debtors is a
relcafe to both, according to the cafe cited; but that is upon
technical reafons; and courts of equity have always lamented the.
neceffity of following the law in that. It wasimpoffible to fuppofe

fpecially, and Rolls argued, that the debt was not sbfolutely difcharged, but only fub modb,
vis. ifthe other can have the releafe to plead, and becaufe the forbearance was s good confi-
deration.  But the Court was of opinion, that the debt was abfolutely cifcharged, and
therefore the confideration was infufficient. Sec Hebare Rep. 7. c». Parker v. Sir Joks
Lawrence. In trefpifs againft three they divided on the pleading, Judgment againtt one.
‘Then he entered a noli profegui againft the two othiersy it was held to be no difcharge to
.hh) aguinft whom jadgment was had j for as to him, the a&ion was deterinined by the
Judgment, and the others are divided from him, and not fubjet to the demages recovered
::ﬂﬁ himy, but & ngij profeguiy ox monfuit, before judgracat agaiaft one, would difchargs

F3. any
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any inteption ta difcharge this man upon recciving 10z in the
pound from the other, The Lord Chancellor made the order ac-
cording to the prayer of the petition. Ex parte Slater, 6 ¥ef. 146.

This decifion appears to be direétly contrary to that in the pre-
oeding cafe of Dean v. Newall, and it may be reafonably fuppoled,
that if the Lord Chancellor had been apprifed of a cafe fo imme-
diately applicable, and at the fame time confiftent with the real
principles of juftice, and with the intention of ‘the partics, he
would have been very willing to have acceded to the autharity of
it. In the cafe cited of Bower v. Swadlin, the obfervation, which
is only made obiter, that a releafe to one is a relealc to all in equity,
as well as at law, may be fairly underftood, fub mods, viz, that if a
perfon by his own aét relinquithes a right fo as to render himfelf in-
capable of profecuting it atlaw, a court of equity will not interpofe
in his favour j but I do not find any decided authority, thata court
of equity will carry fuch an a& beyand its legal operation. It i
-certainly reafonable, that it fhould interpofe, to prevent fuch an aét
operating to the prejudice of the joint debtar ; but there is no equi-
table reafon for carrying its authority further.

‘Whether the dofrine that a releafe to one of twa perfons, wha
enter into a joint and feveral obligatian, enures to the benefit of all,
extends to all kindg of contraéls, docs not feem to be fully fettled ;
and in the cafe of Clayton v, Kinnaflcn, 2 Salk. §74, Lord Chief
Juftice Hol fuid, that the Court did not determine that on a cos
venant whers the joint remedy failed, there coyld not be a feveral
remedy.

The're is a very old cafe, that if two reccive for me a fum of
tfioney jointly, and afterwards each of them binds himfelf to acq
count for the whole, and afterwards I bring & writ of account
againft them, by divers precipes, and count fcvcrzlly againft them,
as my reccivers of the faid fum, my releale made to one of them
of all debts and accounts fhall be a releafe of the othey alfv. -2 E,
3. 40. b. 2 Rol, Ab. 412. 18 Viner, 353.

There are very numerous authorities, that if feveral perfons
eommit a joint trefpafs, a releafe to one is a difcharge to all the
others. Co. Lit. 232. Hob. 66. 2 Rol. 413. 18 Viger, 352.

‘Where ane of two joint or joint and feveral obligors only en.
gogee 2 furety for angther, the giving time to the principal is in
equity 2 dnfcharge of the Turety. Nifbet v, Smith. 3 Brown, Cb. 578.
Rees v, &m-em 3 Ve jun. 540y (a)

A

(#) Tn thiscsfe, Lord Lasghdereagh fald, that the creditor, by taking notes and giving
Sugshes time to the pringipal, dogs 8§ material injury 1o the fugety, who has 2 tight, the day
’ aftes
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s the acceptor. of 2 bill of exchange is the perfon primarily
tiable, any compofition with him difcharges the indorfers ; and if he
has effc@s of the drawer, it difcharges the drawer likewife. But
the holder of a bill, accepted by a perfon having no effc€ts, does not
relinquifh his right againft the drawer, by taking fecurity from the
acceptor, and giving him time. Ex parte Smith, §. Bro. Cha. 1. Bx
parte Holdeny Cooke's Bankrupt Law.

And it has fince been held, that the holder of a bill who took the
acceptor of a bill of exchange in execution, and afterwards dif-
charged him from cuftody, upon payment of part of the amount,
and giving fecurity for the remainder, with a fmall exception,
thereby exonerated the preceding parties. Englife v. Darley, 3
Bdf. 61. :

The report of a former cafe of Hayling v, Maybully 2 Bl. 1233,
which appears by the marginal abftradt of it contrary to this de-
cifion, was truly obferved by Lord Xldon, upon examination of
the contents of it, not to be fo. The corallary neceffarily refulting
from thefe cafes, is, thata forbearance given to the ‘perfon who as
between the parties themfclves is chargeable with the debt as prine
cipal, and whom the cregditor is bound to recognize as fuch, is 3

after the bond is duz, to come into equity *, and infift upon its being put in fuit ; the
sreditor has fufpended that till the time contained in the notes runsout; therefare, he has
difabied himfelf to do that equity to the (urety which he has a right to demand. 1f the
application was proved, it is a dyty to compiy withit. The cieditar has put it out of his
power to perform +hat which the nature of the relation between the furety and the perfon
~ithi whom he is bound requires. Itis a breagh of the obligation, in confcience and
Ncre'ty, ang i is not too much to fay of that oblization, in point of law. The Court
rannot 7y the caufe by enquiring what mifchief it might have done, for that would go
inia 5 v3 variety of fpeculgtion, wpon which no found principle could be built. This'
produces an inconyenienge to any une ; for it only amounts to this, that there fhall be no
granfadtion with the principal deltor, wi hoyt acquainting the perfon who hag a great
tuicrelt init, The furety qnly engages to make good the deficiency. It is che cleareft and
moft evident equity not to caryy on any tranfaion, without the privicy of him who muft
neceflarily have a concern in every tranfe@ion with the principal debtor. You cannot
keep him hound and granfa@ his affairs (for they are as much his a3 your own), withoug'
sonfulting him. You muft let him judge, whether he will give that indulgence contrary
to the nature of his engagement.

Secalfo the eafe of Low v. Eaf India Company, 4 Vef. $24. which was in g great
meafure decided upon its paticular circumfances, but from which it may be proper ta
extrad the following obfervations of the Mafter of the Rolls : ¢ It catnot be concluded
wpon any principle that prevyils with regard ta principal and furety, that where the
priacipal bas left a fufficient fund in the handy of the creditor, and he thinks ¢, inftead
of rewining it in his hands, to pay It back to the principal, the furety can ever be cailed
®pon,”"— ¢ There is 20 doubt that upon a joint and feveral hond each obligor I. a prin-
Sipal st law; but ¢ Court of - quit makes s wide difference betw-en principals and fure.
5. "——eunté Where any a& bay been done by the obliges that may injure the furety, the
Counluuy.uwlay hold of it in favour Of the fure.y.* :

-

® Byt qumrs whetber this can be dons withoyt an immediate offer
dw} Scs Ganmen v, Stowe, ;).16. - .‘"‘... e
difchasge
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difichatge of the others, who are only to be regarded as his fureties §
but that a difcharge to a perfon, who is in effe only liable as a
. furety, does’ not affe@ the claim againft the party, who having
alone received the benefit of the contra&, is as between the feveral
debtors finally chargeable as the principal,
In the cafe of Stock v. Mawfon, 1 Byf. 386, it appearcd that the
plamtlﬂ' being indebted to the defendant, gave him a bill of exr
change, which was accepted but not paid whenduej the defendant
afterwards agreed with the other creditors of the plaidtiff, in ac~
cepting a compofition of eight thillings in the pound, and afterwardg
seceived the amount of the bill fram the acceptor, confidering him-
feif as a truftee for the plaintiff for all that he fo reccived above
twelve fhillings in the pound: and it was held that he was liable ta
pay to the plaintiff the whole money which he had received from the
acceptor. The principle upon which the Court feems to have pro~
cecded, was, that the effe@s of the plaintiff, in the hands of the
acceptor, were to be confidered as a part of the plaintiff’s property.
I have, however, feldom met with a cafe which I have confidered
as more difficult to reconcile with the principles of juftice. After
a debtor has accepted a bill, it is a fallacy to fuppofe that the effe&s
in his hands are to'be confidered as the effe&s of the drawer, for
the engagement which is made by the acceptance is, as between the
acceptor and the drawer, tantamount to a payment, and the only
yemaining obligation is to fatisfy the bill, the former obligation na
longer fubfifting, The fame effet arifes between the drawer of
the bill and the perfon to whom it is given; fuch bill, until difs
honoured, is a payment of the debt; the dire&t obligation which
then fubfifts is tLt of the acceptor to pay the bill, the drawer being
pnly fubjeé to an acceflory obligation (in the nature of a furety),
in caft the acceptor fails in the performance of the principal obli-
gation, and due diligence is exercifed by the holder; but when, from
the non-performance of the principal oblxgauon, the liability of the
furety attaches, there is furely no injuftice in releafing the furety,
upon the acceptance of a partial fatisfadtion, without relinquithing
the right of claiming a fatisfa&ion from the principal, provided the
furety is not thereby prejudiced in"his claim againt the principal; if
the furety (the. drawer) paid the whole, he m:ght recover the whole
from the principal (the acceptor), and he has in the like manner a
proporhonatc right upan the payment of a part; and in cafe the crg-
ditor receives the whole from the principal, he is accountable to the
furety for what he has before received from him. 'If a creditor re-
ceives a pledge for hisdebt, there js no inconfiftency in his difcharging
the perfonal refponfibility without relinquifhing the benefit of the
pledge; and if fuch difcharge is accompanied with a partial fatisfac-

tion,
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tion, the pledge continues available for the refidue. It can hardly be
fuppofed to be the a&ual intention of the creditor, in liberating the
furety, to liberate alfo the principal debtor, or in difcharging the per-
fonal refponfibility, to abandon the pledge which is given for the af-
furance of the fame duty; for the principle of the Roman law,
that nemo prefumitur donare, is not a narrow rule of pofitive infti
tution, but a natural inference of reafon and juftice, any intention
in oppofition to that principle ought therefore to be diftin&tly and
unequivocally exprefled, and the implication of fuch intention can
only arife from the fubtilties of technical reafoning (a). The cafe
afterwards came before the Court of Chancery, 6 Ve/. 300, where
the decifion turned upon principles not immediately applicable to
the prefent difcuffion ; both courts feemed to have entertained the
fuppofition, that if bills were accepted without effes, it would be
unreafonable that the drawer, after having compounded with the
holder, fhould be liable to the acceptor, and taking that for
granted, they infer that there is no difference, if there are effeéls,
for that then the difcharging the acceptor from the debt to the
<drawer, would.amount to the fame thing, and be a prejudice to him,
but I conceive that the holder of a bill is at all times, or at leaft
generally, and unlefs affeCted by notice, or other fpecial circum-
ftances, well founded in regarding the -acceptor as having that
charaCter which appears upon the face of the inftrument, as the
principal debtor, and that although in fome cafes the drawer may be
reforted to as fuch principal, this deviation from the general rule
 ¢s always for the benefit, and ought never to operate to the prejudice
of the holder.
In a fubfequent cafe, (ex parte Gifford, 6 Vef. 805.) Mar-
all and Haigh being creditors of Bedford—Bedford, Niblock
and Burgefs, and Baylis, joined in a promiffory note as a
collateral fecurity ;5 Baylis entered into a compofition with his
creditors of 4. in the pound, in which Marfball and Haigh con-
curred, and gave him a receipt in full ; Bedford and Niblock and
Burgefs became bankrupts ; Bedford paid 4+. in the pound ; Niblock
and Burgefs, 555 and the petition was prefented on the part of the
affignees of Niblock and Burgefs, praying that thc proof upon their
eftate might be expunged ; and in fupport of the petition, it was
contended, that this difcharge of Baylis was a difcharge of the
(a) Viewing the cafe as totally unconne&ed with all profeflional reafoning, is it pofiible
. to imagine, a3 a matterof fa&, that a perfon agreeing to liberate the drawer of a bill of ex-
change upon payment of 8. in the pound, aQually intends at the fame time, and as &
neceflary confequence of fuch agreement, to make him a prefeat of the remsining 184,
- which may be eyentually received from the #ccsptor, the principal debtor ?~=And if It is
- impoflible to fuppofe fuch an intention to have s@ually exifted, why is it to be prefamed,
from the mere a&t of |iperating the drawer, that any fuch inteation was profefied, and that
*@Wupqh@ﬂhwo%ﬂﬂd@ndwm?
' ) ' ‘co-furcties
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co-fureties Mud.ﬂwgaﬁ,m the fume manser ag the di{chrgq
, of :the principal is the difcharge of the fusetyy for the furcty whe
iad received the difcharge would be thereby freed from contri-
buting towards what might be afterwards paid by the co-furety.
The decifion of the Lord Chancellor was, that the petition was at
leaft premature, for that until Nidbck and Burgef; had paid 10s. in
the pound, for which they were liable, as between themfelves and
Baylis, they could Lave no caufe of complaint. His lordfhip en«
tered in fome degree inta the general queftion of the furety being
“-difcharged by the difcharge of the principal, as proceeding upon
the ground that otherwife the principal, who would be liable over
to the furety, would not have the benefit of his difcharge, and
referred to the opinjon of Lord Thurlow, that the furety would not
he difcharged, if there was an ¢xprefs rcfervation at the time of the
compafition, for that then the fubfequent demand was affented to,
in the terms of the contraét. But this ground does not fully meet
the law upon the fubject; for itis held, as we have feen, that the
furety is abfolutely liberated, not only when the principal is en-
tirely difchargedp but alfo when time is granted to him, Now the
principal would not lofe the benefit of the contra& with h:mfelf,
unlefs the {urety were proeceded againft within the time allowed ta
the principal ; therefore, the difcharge of the furety is yeferable to
e more extenfive principle than that of the mere effc&t of a cir-
cuitous liability, defeating the benefit acquired to the principal. It
feems impoffible that the laft cafe can be reconciled with that of
Stock v. Mawfm, when redyced to their fundamental principles,
If a difcharge to onc of two perfons, who, as between themfelves,
are jointly and cqually liable, is not an exoneration of the other,
except fo far as it a&ually operates ta his prejudice; much lefg
<an a difcharge to the furety (the drawer) operate as a difcharge to
the principal (the acceptor) ; and if the acceptor, in the cafe of
Stock and Mawfos, was liable to the plaintiff (the drawer), for the
effeQs in his hands, in confequence of the tranfaltion between the
plaintiff and defendant, he could not alfo be liable to the defendang
(the holder) ; and if the acceptor was not liable to the holder, the
difcharge of the furety induced the difcharge of the principal; bug
very far was it going beyond that, when it was held, that the
“veceipt of part from the furety was @ transfer to him of the whole
that. was dve upon the abligation of the principal : and that what
was only intended to liberate him from an obligation, fhould give
him 3 claim to property, to which he was not otherwife intitled.

It alfo appears to me very diffieult to reconcile, in principle, the
opinion in the cafe o parte Gifford with that mmpmSlambev
fore cited 3 and nfthey are irreconcilable, there can be no queftion’
as to which the real principles of;u(hcewouldavmdthe preferenee
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The principles which preyail in refpe& to the drawer and i
Aoriers, upon a forbearance $o the acceptor, are eqfally applicable
to a forbearance given to a drawer or indorfer, which operates s 3
full ditcharge to the fybfequent indorfers, in refpet to whom the'
other party is to be regarded as a principal debtor.

In the cafe ex parte Smith, 1 P. W. 237, it appeated;hat,llem
moncy to B and C, on their bond, that B became a bankrupt, and
A tock C in execution, and C thereupon paid 4 24/, and A cone
fomt:d to difcharge € out of execution. Upon which it was
x:' je¢1ed that this being an efcape with the confent Bf the plaintiff,

= obiigee, and the debt being in law entire, it was a difcharge
7 the whole debt, and fhopld operate as well for the benefit of B

hohg nl\rupt, she other ob'igor,as of C. But it was anfwered, that
«ne bankruptcy of B, and the affignment of his eftate, ,were prior
o the exccution taken out againft C, and by that affignment A,
the plaiutiff, had an intereft in the eftate of B the bankrupt, which
intcict coyld not be difcharged by 4’s taking out an execution
afterwards againft 0, the other obligor, any more than if two were
bound ina bond to me, and I fhould recover judgment, and take
out an execution againft the goods of one, and afterwards on ob-
taining a judgment, fue out an execution againft the body of the
other, and then confent that the latter fhall efcape, this will not
difchargethe execution againft the goods, avhich was before complet-
ed againft the former obligor; and that this was ftill harder doc-
trine in equity. And the Lord CRancellor admitted him to prove
a moiety of the debt. The reporter fubjoins a query, why he wag
pot admitted for the whole,

‘There are no cafes, fo faras I am aware, which farnifh any thmg
analagous to the do&rine ftated by Pothier, concerning a releafe o.
folidity, though fometimes fuch a releafe may be very important
and defirable 5 as for inftance, when one entire rent is charged upon
feversl houfes, the perfon to whom it is due may diftrain upon any
of them for the whole, although as between themfelves each may be
pnly liable for an inconfiderable portion, which liability materially
diminithes the refpe@iye and coufcqucntly the aggregate value ¢
and therefore the releafe of fuch an entire liability, and an agreement
to accept the pzmculﬂr proportion, is an objet of great value to the
feveral proprietors.”

With refpeét to a mere perfonal obligation, if a cyeditor relea!'c!
pne of feveral joimt and feveral debtors of any part of his liability,
it thould feem a neoeffary .confequence of what has been premifed,
in refpe@® to a releafe for the whole, that this relcafe would: be
equally available to any of the others.

__ Butthe Engiifh taw would not adopt. the implications of 2 pul‘tul
difcharge, under themumﬂanm fated by Pathiery and asa gene-



fal principle, the obligation once contrated can only be defeated
" by anaQual performance, or an exprefs releafe.
- With regard to the effeck of an aion being inftituted againft one
for his own individual fhare, and a fubfequent liability in refpe&t
to the fhares of the others, I conceive that a difcuffion would be
4in general precluded, by the principle of the Englifb law, which
. will not admit of feveral aftions being brought againft the fame
perfon, upon one and the fame obligation. )
The fubrogation’ or ceflion of altions, is alfo a fyftem to which
the decifions of our own .courts have but a very limited analogy.
The following are the principal cafes founded upon a fimilar prin-
ciple, In the cafe ex parte Scrip, 1 Athins, 133, it was faid by Lord
- Hardwicke, that where there is a principal and furcty, and the
-furety pays off the debt, he is entitled to have an aflignment of the
fecurity, in order to enable him to obtain fatisfation for what he
- has paid over and above his own fhare; and in the principal cafe,
upon fuperfeding the commiffion' againft one of three partners,
upon his paying the debts proved, his lordfhip direted that the
feveral creditors who had proved their debts, fhould affign the
. feveral fecurities, given to them by any of the partners, to a truftee
in truft, to fecure to the petitiqner, and any other of the partners,
fo much money as they fhould refpe@tively pay, more than their
refperive juft portions. In Bower v. Swadlin, 1 Atkius, 294. the
obligee of a bond gave a releafe to ane of the obligors, and a bill
was brought by the reprefentatiwes of the obligec, and likewife by
a truftee under the aflignment of the bond for payment, and the
defendant infifted by way of plea, that a releafe to one co-obligor
was a releafe to all, the Lord Chancellor faid there was no doubt,
but that arcleafe to one, was a releafe to both in equity, as well as
at law, but if there was an aflignment of the bond in truft for the
benefit of the others precedent to the releafe, though the affign
- ment be with or without confideration, it would be a material
queftion whether the obligee could releafe, or if it could operate
to the benefit of the releafe ; and his Lordfhip direed the caufe ta
ftand over, until it appeared whether the releafe was precedent or
fubfequent to the affignment. In Gammon v. Stone, 1 Vef. 339,
- the executors of a fyrety filed a bill, ftating a offer of payment ; and
that the only terms which they infifted on were, that the creditor
- fhould affign over the bond to them, with a letter of. attorney em-
powering them to ufe his name upon their giving lnm an indem-
nity which he refufed, and praying that he might receive his money,
 and that they might have the pond-affigned and liberty to make
ufe of it ; the Lord Chancellor was,of opinion that the plaintiffs had
no right to expe& the affignment, and that it was not tg be infifted
e upop,
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upon, becaufe it was quite ufelefs. In Wafingham v. Sparks, 2 Vef.
569, a furety filed a bill againt the principal and the obligee, that
the obligee might cither put thebond in fuit againft the principal,
or affign over the bond to the plaintiff that the phintiff might dd
it and it was faid by the Mafter of the Rolls that the affign-
- ment would be of no ufe to the plaintiff ; for if the co-obligor in
the bond was paid off, the principal might take advantage of that,
and plead payment in bar of an action inftituted by the plamnﬂ",
in the name of the obligee, as it muft be. (a) .
It was formerly doubted whether one of two joint contrallors,
who had paid the whole of the debt. could maintain an a&ion
againft the other, as for money paid to his ufe ; or whether the
furety could maintain fuch an adtion againft hxs principal for the
whole, or againft another furety for his proportion ; but the right
-of fuch alions is now perfe@ly fettled, and they arc familiar in
prattice.
A fuit in equity might always have been fuftained for this
purpofc.
In a late cafe in thc Common Pleas, Lord Eldm intimated a
doubt whether a diftinétion might not be made, between holding

that an aétion at law is maintainable in the fimple cafe where there
are but two fureties, or where the infolvency of all the fureties

but two is admitted, and the infolvency of the principal is ad-
mitted, and holding it to be maintainable in a complicated cafe,
where fuch an infolvency was neither admitted nor proved, and
where the defendant, after a verdi&t againft him at law, may ftill re-
main liable to various fuits in equity with each of his co-fureties,
and where the event of the altion cannot deliver him from being
liable to a multiplicity of other fuits, founded upon his charatter
as a co-furety. Cowell v. Edwards, 2 Bof. 268.

The general do&trine of contribution was moft ably confidered
by Lord Chief Baron Eyre, in the cafe of Deering v. Lord Winchelfea,
and others, on the equity fide of thc Exchequer, 2 Byf. 270. Sir
Edward Deering, Lord Winchelfea, and Sir Jobn Rous, became
bound in three feveral bonds, that Thomas Deering fhould duly
account as recciver of the cuftoms. A fum rather lefs than the
penalty of the refpe@ive bonds was levied upon Sir Edward Deer-
ing, who filed a bill againft the other two for contribution, which,
his lordfhip obferved, was refifted on the ground that there was no
foundation for the demand, in the nature of the contra& between
the parties 3 the counfel for the defendants, confidering the title to
contribution, as® arifing from contra& expreffed or implied, that

(" But fee R B v 6 Ve . ’tm
Coutrrnden, G B P v:mn:m,ﬁm. Weight vo Simpfen, 6 V1f. 734 . v

it
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it was admitted that if tliey had all joined in one bond, for the:
aggregate amount of the feparate penalties in each, there muft have
been contribution, but that this was faid to be on the foundation”
of contralt; implied from their being parties in the fame engage-
ment, and here the partics might be ftrangers to each other, and
that it was ftated that no man could be called upon to contribute, -
who was not a furety on the face of the bord to which he was call-
ed to contribute. His Lordthip faid, that the point remained to be
proved, that contribution was founded upon contra&. That ifa
" view was taken of the cafes, it would appear that the bottom of
contribution was a fixed principle of juftice, and was not founded
in contrad; that contra& indeed might qualify it, as \n Swainv. Hall,
1 Ch. Rep. 149. whete three were bound for H. in an obligation,
and agreed, if H. failed, to bear their refpcive partss Two prov-
ed infolvent, the third paid the money, and one of the others be~
coming folvent, he was compelled to pay a third only (2). His
Jordfhip having cited feveral cafes and authorities, in refpe@ of
the obligation of feveral parties Liable to an entire duty, to contrie
bute their refpe€tive proportions, and amongit the reft Sir Williant
Harbet’s cafe, 3 Co. 11.5. where many cafes are put of contributiont
ut common law, and the teafon is, they are all in quali jure, and as
the law requires equality, they fhall equally bear the burthen.
‘I'his is confidered as founded inequity ; contra& is net mentioned.
He proceeded as follows :

¢ In the particular cafe of furcties, it is adinitted that ene furety
may compel another to contribute to the debt for which they are.
jointly bound: On what principle 3 Can it be becaufe they are joint~
ly bound ? What if they are jointly and feverally bound ? What
if feverally bound by the fame or different inftruments? In every
one of thofe cafes, furetics have a commeon intereft, and a common
burthen. They are bound as effeQually, guoad contribution, as
if bound in one inftrument, with this difference only, that the
fums in each inftrument afcertain the proportions, whercas if
they were all joined in the fame engagement, they muft all con-
tribute equally.

¢ In this cafe Sir E. Deering, Lord Wckelfeay and Sir Fobn
Rous were all bound, that Thomas Deering fhould acceunt. At law
all the bonds are forfeited. The balance due might have been fo
Jarge as to take in all the bonds, but here the balance happens to
be le(s than the penalty of one, which ought to pay ? He on whoni
the crown calls, muft pay to the crown ; but as between them-
fclves they are in eguali jure; and fhall contribute.. This principle

(&) Pide Pcter v. Richy 1 Ch. Rep. 35, cited In‘a note to Deering v. Lord Winckelfesy

where two out of three fureties were cempelied to pay jn moicties, the third being infolvent.
. io
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. Is carried a great way, in the cafe of three or more furetics in a

-

Joint obligation ; one being infolvent, the third is obliged to con-
tribute a full moicty. This circumftance, and the poffibility of
being made liable to the whole, has probably produced feveral bonds.
But this does not -touch the principle of contribution, where all
arc bound as fureties for the fame perfon. '

¢ ‘There is an inftance in the civil law of average, where part of

-a cargo .is thrown overboard to fave the veflel. Show Parl. Caf.

19 Moor, 297. 'The maxim applied is qui fentit commodum fentire
debet et onus.  In the cafe of average there is no contra& exprefs or
implied, nor any privity in an ordinary fenfe. This fhews thit con-"
tribution is founded on equality, and eftablifhed by the law of all
nations. §

¢ There is no difficulty in afcertaining the proportions in which
the parties ought to contribute ; the penalties of the bonds afcere
tain the proportions.”

In Cowell v. Edwards, 2 Bof. 268, already cited, one of fix fures
ties having paid more than his proportion of the debt, brought an
aftion againft another for fo much, as, when added to what he
bad already paid, wounld make up one third of the whole, three of
the other furetics being infolvent. The Court obfcrved that it might
perhaps now be found too late, to hold that this a&ion could not
be maintained at law, though neither the infolvency of the prin-
cipals, or of any of the co-furcties were proved ; but that at all
events the plaintiff could not be entitled to recover at law, more
than one-fixth of the whole fum paid.

If a furety, after the bankruptcy of his principal, pays the debt, or

" if one of the two partners after the bankruptcy of the other pays

the whole, he may bring an action to recover the amount of pro-
portion, notwithftanding the bankrupt is difcharged by his certi-
ficate. Wyight v. Hunter, 1 Eaft, 20. )

But if 2 furety at the time of his becoming fuch, takes an exprefs
fecurity, it is held that the promife implied by operation of law
doesnot attach.  Touffaint v. Martinnent, 2 I. R. 100.

The laft point difcuffed by Pabier, viz. whether when feveral
petfons are condemned in falido, to pay another a fum of money
©n account of an alion arifing ex delicfs, he who pays the whole
can have an a&ion againft the others, received a determination,
though in a very fommary manner, in the cafe of Merrywepther
V. Nison, 8 T. R. 186, in which a fum of money having Yeen re-
covered againft two defendants, in an a&ion for an injury dope toa
mill, in which aQion w iricluded a count introver for.the michi
ry, cneof the defendants, againft whom the whole had
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brought an a&ion againft the other for a contribution of a moietyy
as for fo much money paid to his ufe. Mr. Baron Thomfon, before
whom the caufe was tried, being of opinion that no" contribution
could by law be claiimed as between joifit wrong-doers, and con-
fequently that this ation upon an implied affumpfit, could not ‘be
maintained on the mere ground that the plaintiff had alone paid
the monhey, which had been recovered againft him and the other
defendantin that alion, and a non-fuit havingbeen entered upon this
opinion, Lord Kemyor upon an application. to fet it afide faid,
there could be no doubt but that the non-{uit was proper ; that he
had never before heard of fuch an action having been brought,
where the former recovery was for a tort. That the diftinGtion
was clear between this cafe, and that of a joint judgment againft
feveral defendants, in an a&ion of affumpfit, and that this decifiont
would not affet cafes of indemnity, where one man employed:
another to do a&ls, not unlawful in themfelves, for the purpofe of
afferting a right ; and the Court refufed a rule to thew caufe.

'The cafe of Philips v. Biggs, Hardr. 164, was mentioned by
Law for the defendant, as the only cafe to be found in the books
in which the point had been raifed ; but it did not appear what was
ultimately done upon it.

"This cafe, fo peremptorily decided as not to be allowed even the
honour of a deliberate confideration, may perhaps be held to have
fettled the law upon the fubje&, but it muft be a matter of regret
to fec an adjudication fo pofitively made, which is fo manifeftly
contrary to what every man muft feel to be the real principles of
juftice, efpecially whenit was not called for by any imperious autho-
rity of law. Nothing can be more obvious than the preference
due to the French law (adopting the principle of equity, which
does not allow one of the co-debtors to enjoy at the expence of
another, the liberation from a debt for which they are equally
liable), over the fcrupulous principles of the Roman jurifts, which -
did not give the debtor who had paid the whole to have any re-
courfe againft the others. Though the original foundation of the
demand is an injury, by which no man car acquire to himfelf a
right, the obligation arifing from the judgment Into which the
caufe of a&ion for the injury is converted, has, in every other
refpe&, the charaler and propertics of a debt, and the obligation
of contribution is founded upon the general ‘principles, fo accu-
rately ftated by the Lord Chief Baron Eyre, in the cafe of Deering
v. Lord Winchelfea, by which all who are equally liable to a coms
mon gemand, ought equally tq fuftain the burthen of difcharg-
ing ity :

" NUM-
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NUMBER XIL
(Referred to, Vol. 1. p. 204:)
On Penal Obligations.

The Chapter of Pothier on penal obligations, appears to be
wholly referable to cafes in which ther¢ is a diftinét .and abfolute
agreement, independent of the penalty ; and upon failure of which
the penalty as being merely acceflary, becomes neceffarily void 3
the exiftence of fome other agreement, whether valid or otherwife,
being conftantly affumed.

The cafe of a bond in a given fum of money, with a condition
to vacate the fame upon a certain event, (which in England is a
common inftrument,) may in fome refpets fall under a differcnt
confideration ; for a failure in the fubjet of the condition does not
neceffarily induce an infufficiency in the obligation.

We have feen in the Notes to the Chapter on Conditions, that
an impoffibility in the condition does not defeat the obligation 5 but
in point of law, the engagement is abfolute as if no condition had
been added ; on the other hand, if there is any thing illegal in the
obje of the contra&, the obligation and condition are equally void.
Where the condition refers to, and is intended to enforce another
agreement, I conceive that the confequences ftated by Pothier, will
in general apply in this country : where a bond was for the per-
formance of the covenants in a deed, and thefe related to a term
of years which was held to be void in law, it was urged that the
condition was fingle; for if the condition refers to a thing which
does not exift, it is the fame as if there was no condition ; to which
the court inclined ; but afterwards it was held, that as the covenant
and obligation were both for the corroboration of a grant which
was void, they were void alfo. 1. Lev. 45. In a cafe which occure
red a fhort time before, the condition of a bond was to perform
the covenants in an indenture, and the defendant having pleaded
that there were no covenants in the indenture, the plaintiff had
judgment ; becaufe if there were no ‘covenants in the indenture
the obligation was fingle. 1 Lev. 3. Thefe cafes of an obligation
being held fingle, do not occur in modern pr@ice; and a court
of equity would probably relieve againft the eNects of them, ex-
cept fo far as they were intended to inforce a real contra&, and
were fully intended to gonftitute an alual debt.

A bond with a penalty may in eqity be confidered as the evi-
dence of an agreement, and the execution of it enforced according-

Vor. II. G lys
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Tys and therefore in cafes where bends fave been given in cone
templationi of marriage, by the intended hufband or wifg, to the

other, which bonds were cottfidered as having become void at law by

the marriage, they were regarded as agreements for performance

of the a&s fpecified in the condition, and enforced accondingly.

Sec Afton v. Piercey, 2. Vern. 280. Carmel v. Buckle, 2. P. Wms.

243 Watkins v. Watkins, 2. Atk. 97. Where two perfons bor~

rowed money and gave a joint bond, it was enferced by Lord Hard~

wicke, againft the heir of the obligor, who died firft, as if it had

been jointand feveral ¢ his lerdfhip fayitrg, in reference to preced-
ing cafes, that the reafon the court hzd gone upon was that the’

bond was to be confidered as an agrecment in writing ; and there-

fore though the obligation and penalty were gone by the legal de-

mand being gone, yet the condition, taking it altogether, was con-

fidered as an agreement im that court to pay the moncy, and an

agreement undet hand and feal. Bifbep v. Chureh, 2 Vef. 271, And

where the condition of a bond was in confideration of a fum of

money, to convey and affure certain lands, the Mafter of the Rolls
declared, that bonds of this nature were always confidered in cquity
as atticles of agreement, and decréed to be fpecifically performed.

Ann Mofely, 39. So Lord Parker faid, in Parks v. Wilfon, 10. Mod.

418, that bonds are gonfidered as evidences of agreements, and the
ebligors held to a fpecific performance, and not allowed to forfeit

the penalty. In-Hodfon v. Trewer, 2 Peer Wims. 191. the defens

darit, on the marriage of liis daughter, gave abond in the penalty of

- §oool. tp the plaintiff, the intenrded hufband, with condition recit-
ing an agreement, that he fhould within thsee months after the

death of his (the defendant’s) father, fettle one third part of the

-eftate that fhould defeend to him, upon the plaintiff for life, with
remainder to the daughter for life, and remainder to the iffae of the

* marriage, and declating that the bord fhould be void on makinyg
fuch fettlement. A large cfate having afterwards defcended, the
phaintiff filed a bill requiring a fettlement of a third part, to which
it was objeéted that he fhould have no more than the penalty of
sooo/s but the Lord Chancellor faid, that5t eoald be no”argu-
ment to fay, that the defendant ought enly to pay the penalty of
goool. becaufe the agreement was recited in the bend, and fach
agreement was not to be the weaker, but the ftronger for the pen-
alty ; and by the fame veafon, that had the penalty been higher, and
beyond the value of the third part of the real eftate, in fuch cafe they
defendant would not have been bound to pay it; fo now the pens
alty being beneath the valug of a third part of the eftate, ‘the de-
fendant is not bound to accept it; befides it was to bea fettlement
. . for
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for the benefit of the iffue of the marriage, and the payment of
the 5oool. to the hu!band wpuld iot anfwet the purpofe. -

And in another cafe, Wherc, after a parol agreement by the huf-
band’s father to fettle lahds, he gave a bond-in the penalty of 1200/
tonditioned to pay 6ool. if he did not do fo 5 Lord Hardwicke
fiid, that the general queftion whether the party had an eleion
or option to fittle the lands agreed in the bonds to be fettled, or
to pay the penalty of 600/. would depend on the confideration what
was primarily and originally the intent of the agreement; whethet
it was that the lands thould be fettled, and this Gool. was only to be
confidered as a penalty, or further fecurity for it ; or whether it
was agreed and ftipulated, that cither the one or the other was to
be the provifion for the hufband, and iffue of the marriage ? His
Lordthip faid, he muft confider the agreement to fettle the lands
as the primary and original agreement; and that the other was
only by way of further fecurity or penalty, (call it what you pleafe,)
and an enforcing the making of the feftlement. Suppofe the agreea
ment which is contained in the condition of the bond (which is a
common but inaccarate way of making marriage agreements) had
been in articles, inftead of the' condition of a bond, and an exprefs
dire&tion (a) in the fame words as here, that the hufband, and his
fathcr, covenanted to fettle thefc lands in fuch a time, or in de-
fault thercol, that they fhould pay 600/, the conftruftion the court
would have made, would not Be that this gave the hufband or his
father an option to fettle the lands or pay 6ool but they would
fay without hefitation that this was an agreement to fettle the lands,
and that the 6oo/. was a penalty if they did not fettle within a
certain time, and nothing elfe; if this would be foy then there would
be no ground to make a dificrent conftruftion, when this is con-
tained in the condition of a bond. But on the part of the defen-
dant, a circumftance is made ufe of, and very properly, from that
form of working it up, that if this was a penalty, what occafion
was there for making a further penalty of 1200/ ? buton confidera
ing the whole, he thought that was barely an inaccuracy in the
fo\'mmg of the agreement, and that no fuch intent or conftruc-
tion would be drawn from it, as was drawn for the defendant.
They, had made an agreement before marriage to fettle the lands,
(as he muft take it, for it was fo recited,) and if no fettlement,
that penalty ; they reduce this into a bond ; what ground is there
to thew they intended this for a fatisfaction ? If indeed it could
‘e hewn that no good title could be made, and that the defeét of
pesformance arofe from inability, that they might have in views but

(‘) in ‘“m‘
" G3 not
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not if ‘the hufband or his father had it in their power to make
fettlement, Challoner v. Challpner, 2 Vf. 528.

« In Collins v. Collins, 2 Bur. 820. Lord Mansfield obferved, that
the conftant courfe of courts of equity was to confider the conditions
of the bond, as the.agreement of the party; and in Mackworth v.
Jhomas, § Vef. 329, Lord Loughborough faid, that there was no
doubt of that propofition; but in the fame cafe, where the arrears
of an annuity exeeded the penalty of the bond given for its fe-
curity, he held that the bond could not, in the adminiftration of
legal affets, be allowed 0 rank as a fpecialty beyond the amount of
the penalty; which diftinGtion was certainly juft, and accordant
with the correé principles of equity. The Court will not cramp 2
fecurity, fo as to defeat or curtail the operation of the fubftantial
agreement of the parties ; and in furtherance of the agreement will
relicve them againft the legal ftri€tnefs, refulting from the formality
of the agreement, but will not extend the mere legal advantage
arifing from fuch technical formality beyond its own limits, to the
prejudice of other interefts equally entitled to protetion, as being
equally founded upon the general intention of the contra&ing
parties ; which general intention is theonly principle upon which
a court of equity can carry the fubftantial effeét of a legal inftru.
ment beyond its legal operation.

‘Che author of the Treatife of Equity, {peaking upon this fubjeét,
obferves, that though formerly courts of equity thought that where
a bond was given to perform any agrecment, the obligor had his
eleCtion cither to do the thing, or pay the moneyy; and that the
obligee having chofen his fecurity, ought to be left to it; yet now
they confider the penalty only as a collateral guard to the agreement,
which fill remains the fame, and unimpeached by the partics, pro-
viding a furthcr remedy at law for the performance, and, therefore,
proper to be cxecuted in that court ; for it would be hard, that en-~
larging a perfon’s fecurity at law fhould make him in a worfe con-
dition in equity than if he had taken none at all ; nor can it ever be.
intended, that a bond added only to enforce the performance, fhould
weaken the lien of the agrecement. And his learned annotator, Mr.
Fonblanque, {ubjoins, that as courts of equity will interpofe to re-
ftrain the recovery of the penalty, the principles of equal juftice
require that they fhould enforce the fpecific performance of the a&t
agreed to be donc) or reftrain from doing that which was sgreed
not to be done. And upon this principle, wherever the primary
obje& of the agreements be the fecuring the fpecific fubjeét of the
covenant, the party covenanting, is not entitled to ele@ whether he
will perform his covenant, or pay the money. Upon the concluding
obfervations of the author, he remarks, that it may be laid down as

2 a general
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a general rule, that the agreement of the parties, if exprefs, ought
not to be affeCted by the taking a collateral fecurity, intended merely
to fecure the performance of fuch agreement; but if the agreement
be merely implied, as that the vendor fhal have a lien upon the
eftate, until his purchafe money be paid, the taking of a bond, or
other fecurity, for the purchafe money, might reafonably lead to
the conclufion, that the vendor truftcd to fuch fecurity, and that
the property of the eftate was intended to be abfolutely vefted in
the vendee. B.1. c.3. §2. This line of diftin&tion is confirmed
(independently of the authorities cited by Mr. Fonblangue) by the
cafe of Touiffant v. Martinant, 2 T. R. 100. A furety took a bond
from his principal to pay the money, for which he was engaged,
and the principal having become bankrupt, and obtained his cer-
tificate, the furcty was not allowed to maintain the common aftion
for money paid to the ufe of the principal, upon a payment fub-
fequent to the bankruptcy. Mr. Juftice Buller faid, that the law
raifed a promife againft the principal, becaufe there was no fecurity
given by the party; but if the party choofe to take a fecurity,
there is no occafion for the law to raife a promife. Promifes in law
only exift where there is no exprefs ftipulation between the parties.
In the prefent cafe, the plaintiffs have taken a fecurity, therefore,
they muft refort to that fecurity.

The effe& of penal obligations is, according to the jurifprudence
of this country, circumfcribed within much narrower limits than
their literal import. With refpe& to the interpofition of courts of
equity, Lord Thurlow ftated, in the cafe of Sloman v. Walter, 3 Bro.
418. that the rule that where a penalty is inferted merely to fecure
the enjoyment of a collateral objeét, the enjoyment of the obje&t
is confidered as the principal intent of the deed, and the penalty
only as acceflional, and therefore, only to fecure the damage really
incurred, was too ftrongly eftablithed in equity to be fhaken. In
the particular cafe, it was agreed that a partnerfhip fhould be con-
ducted entirely by one of the partners ; but that the other fhould have
the enjoyment of a particular room, whenever he thought proper 3
and a bond being given to enforce the agreement, his lordthip feems
to have been of opinion, that the cafe was within the rule, as he
continued the injunion to the hearing. The following are fome
of the cafes which had previoufly been decided upon this fubjeét s
Sale gave a bond to Ryland in 20/. not to difparage his trade, and
afterwards fecing a cuftomer -of Rylaad’s cheapening a parcel of
flounders, he faid to him, Why would you buy of Ryland? thofe
fith ftink. Rypland put the bond In fuit,” and had a verdi®. And
it was held, that equity would not relieve, becaufe of the fmalinefs
of the fum; but the Lord Keeper faid, it would be otherwife,

G3 were
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were the penalty greatcr, a8 100/, or upwml;. r Cbam. 183. t By,
. gt.

On the file of an eftate, it was agreed that the purchafer fhould
fptain 400!, for two years, without intereft; and if the wife of the
feller in that time rcleafed her dower, he was to pay the 4o0/. or
elfe retain it abfolutely. 'The feller having died, his widow did not
" teleafc her dower, but brought a writ of dower, and died before
the recovery of it. A bill was filed for the 4pol. becaufe it wag
but in the nature of the penalty to fecure againft the dower, which
was then at an end, and the purchgfer was fecured as well as if fhe
had releafed within the two years, or after the two years had ex~
pired; in which cafe, 23 it was faid, the court would certainly
have relieved. On the pther fide, it was faid, that this was not in
the nature of the pénalty, but the term of the agreement, and the
meafure of the fatisfaion for the contingent incumbrance of
dower; and that the court would not have relieved on her relcafe,.
much lefs when fhe was fo far from releafing that {he brought her
writ of dower, and if fhe had recovered i it, and lived feveral years,
the purchafer could have had only the 400/. and as he run the hae
gard of her living, he ought to haye the adyantage of her dying 3
and of this opinion was the Lord Chancellor, and decreed accords
s mgly Small v. Lord Fitzwilliam. Prec, Chan. 102.

In. dylet v. Dodd, 2 Atkins, 328. and feveral other cafes, it wag
Iaid down by Lord Hardwicke, that where there is a claufe of #oq
wiine pene in a. leafe to a tenant, to prevent his breaking up and
ploughing old paftire ground, the intention is to give the landlord
fome compenfation for the damage he has fuftained, and therefore,
in that cafe, the whole momine peene thall be paid. And in Rolfe
V. Peterfon. 6 Brown, P. C. 460 (2d vol. 436. laft edit.) the tenang
covenanted, that in cafe any part of the premifes, that had not been
in tillage within twenty years, fhould be converted into tillage, he
would, for the remainder of the term, pay the further yearly rent
of gl for every acre fo converted ; the tenant having converted intg
tillage a parcel of land before covered with furze, and an aftion
being brought againft him for this, and other breaches of covenant,
and 3ool. damages being recovered upon a judgment by default,
Lord Camden direted an iffue quantum damnificatus, ordering thag
the damages upon cach breach of covenant fhould be found fepa.
rately. . Upon appeal to the Houfe of Lords, in oppofition .to the
' argument, -that the damages were increafed to fo high a fum by
means of the covenant to pay the increafed rent, which was to be
eonfidered 48 % penalty, and that the court of equity eould relieve .
againft it, ¢ was faid that this was not a pemalty, but a liquidated
unsfh&nonyﬁxod and -agreed upon between the parties, and was
. referved

N
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referved as 2n additional Tent; whereas a penalty is a forfeiture for
the betcer enforcing a prohibition, or a fecurity for the doing fome
collateral a€t. On the other fide, it was faid that thefe rigorous
covenants, though fecmingly made for the prefervation’ of eftates,
are in effe@® a new mode of raifing rents, more oppreflive than the
proceeding by eje€iment, and are not in the nature of a contra&,
but of a penalty of vindiive damages; and therefore, ought to
feceive no countenance in equity, 48 the penalty thereby referved
frequently exceeds the valye of the inheritance. But the decreo
was reverfed.

A leafe for lives was made a¢ the yearly rent of 125/, withs
claufe, that if the tenant and his heirs, with all their family, did no¢
live on the premifes during the continnance of the leafe, the rent
fhould be raifed to 150/. An a&ion at law having been commenced
upon this clanfe, the Court of Exchequer in Jreland granted an ine
junQion ; upon appeal to thc Houfe of Lords it was argued in {upe
port of the decree, that the coyenant being inferged only for the
fake of improvement, and to fecure the rent referved, the fame ha8
been fubftantially performed, and the defign thereof anfwered; for
it was admitted, that the lands were kept well ftocked with more
than fufficient to anfwer the rent 4 but the decree was reverfed.»Pone
Jonbyv. Adams, 6 Br. P. C. 407. (laft edit. 2 vol. 431.)

In Roy v. Duke of Beaufort, 3 Atkins, 190. the plaintiff and his
fon, while the fon was in cuftody on the information of the duke’s
gamekeeper, for carrying a gun, gave a bond, that the fon fhould
not commig any trefpafs in the duke’s royalties, "y fhooting, hunte
ing, fithing, 8c. unlefs iwith the licence of the gamekeeper, or in
company with a qualified perfon. The fon having caught two
flounders with an angling-rod, in company with two fervants of the
duke, one of whom (a brother-in-law of the gamekeeper) invited
him to go angling with them; the bond was put in fuit, and 2 vers
di& obtained on the evidence of thefe fervants, for the penmalty,
which, with 40/ for cofts, the plaintiff (his fon being dead) was
obliged to pay. Upon a bill filed by him for relief, the following
queftions were made: 1ft, Whether the bond was obtained by op-
preffion and impofition? 3d, Whether it fhould be only confidered
as a fecurity that the fon fhould not poach for the future? 3d, Whe-
ther an ill ufe had been made of the bond? Lord Hardwicke, upon
the firft queftion, exprefled his opinion in favour of the bond, and
in the courfe of it, obferved, in anfwer to an argument that the pe=
nalty was exceffive, that to be fure the penalty was a large one ; but
he did not know that courts of equity, where bonds have been eny
tered into voluntarily, have ever gone fo far as to take into their con-
fideration the greatnefs or the fmallnefs of the penalty : he fhould be

Ga extremely
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extremely cautious how he gave an opinion that would fet afide fuca
bonds, which, if rightly ufed, might he of great fervice in the pre~
fesvation of the game, and an equal benefit to the obligors them~
felves, by taking them out of an idle courfe of life, which poaching
naturally leads theminto. As to the head of fecurity, he faid, that
it was moft abfurd, to think that bonds of this kind were intended
merely as a fecurity, and that nothing was to be recovered upon
them. He was of opinion, that when thefe kinds of bonds were
given by way of ftated damages between the parties, it was unrea-
fonable to imagine, that they could only be intended as a bare fe«
curity that the obligor fhould not offend for the futpre. $ Was this
the cafe (he faid) in what refpeét is a gentleman, who has taken
fuch a bond, in a better condition than he was before, if, after he
has obtained judgment at law, a court of equity will give him no
other fatisfaltion than the bare value of the price of the game that
is killed. Upon the third point, he obferved, that from the year
1729, when the bond was given, no evidence was offered of the
fon poaching until 1932 (a) ; and after killing thefe flounders, it
rcfts two years, and no aétion is brought (§); afterwards, the plain-
tiff in equity was a witnefs againft the two fervants for a riot, and
they were convitted chiefly on his evidence. It is a very material
circumftance, that the fon had a licence (¢), or at leaft an encou-
ragement, to fith, by being in company with two of the duke’s
fervants (d) (one of whom was brother-in-law to the gamekeeper)
(¢). It frequently happens, that there may be a juft caufe of
altion, yet the real motives may be very unjuft, which a court of
equity will always take into their confideration, though they cannot

at law pay any regard to it (f). It appears, that the gamekeeper,
who

(a) Would not fuch evidence have been irrelevant? Arkms does not Rate the proceed.
ings at Jaw, but from the nature of the thing, there muft have been a plea, alleging that
the fon had got trefpaffed contrary to the condition of the bond, to which the replication
muft have anfwered, with ftating a partigular trefpafs ; 10 have ftated more trefpafies than
one, would have been bad, as being multifarious, except as to the effe&t of the ftatute of
W'dlam, which had not at that time been applied to fuch bonds as thefe, snd which is not
at all adverted to j and as one only was alleged, one only could be proved. If the fon the
wm nute after giving the bond had fhot a pastridge before the duke’s face, would not thiy
have becn a breach againft the full intention of the bond ? But what diftintion can rea-
fonably be made, as a matter of Jegal enquiry, between ene (ime and another, when there is
no diftinétion by the contra itfelf ?

(6) If a right of aQion once attached, in how fhort a fpace of time was it requiifite that
he aQivn fhould be brought, fo asit wasnot basred by any Ratute of limitations ? *

(#) This is quite out of the queftion.

(¢) Can a man’s legal right umjndmdbyhlo fervant having, without bis suthority,
concurred in the violation of it ?

(¢) What difference does this make ?

* (f) 7This appears to be s moft dangerous dofiine, Where & man has a legal sight,
the motivea which induce him to exercife that right, or tp forbear from the exerclis of It,
muft
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who had the authority of the duke, who has been a witnefs to the
tranfaltion of the bond (a), gave a licence, or at leaft an encou-
ragement (), to this fithing, which, as it was with an angling rod
only, cannot be ‘called poaching, nor was it ever fo efteemed (c).
In fuch a trat of time as two years, it is impoflible to fuppofe that
the gamekeeper could be ignorant of this fithing, efpecially as his
own brother-in-law was in the company (d).

¢ According to the condition of this bond, the plaintiff could not
be relieved at law, becaufe his fon could not fith without exprefs
leave from the gamekeeper, or ip prefence of a qualified perfon, fo
that if the Duke of Beaufort himfelf (¢) had given leave, there m
at law have been a verdi@®, becaufe it is not within the exprefs
terms of the condition of the bond.

« Now when a man has made this moderate ufe of his liberty (f)
of fithing, and manifeftly appears to have had leave, it would be
hard not to relieve againft the penalty recovered upon this bond at
law.”

The third point in the preceding cafe, though not immediately
referable to the courfe of the prefent difcuffion, is inferted to thew
the real ground upon which the cafe was determined ; a ground
that appears to me to be in every refpe& untenable, and which I

mult rett with himfelf, If he forbears the exercife of it, the duration of fuch forbearance
s alfo a matter of difcretion, until the law has allowed it to operate asa bar. 1f a fenti-
ment of perfonal difapprobation is a fufficient warrant for a coust of ‘equity to defeat the
exercife of a Jegal right, the difcretion affumed under this pretence will be fo illimicable, as
soeradicate all the principles of juridical cestainty. Ifup to and at the time of the plaindff
giving evidence againft the fervants (who by the bye probably did not, until that time, di~
wulge the circumfiance), the duke had a right of s&ion which s court of equity would mot
controul him in the exercife of, that right could not be defeaged by fuch a circumftance
taking place. .

(s) What then ?

(5) Gave a licence, that Is, did not give a licence, but gave ua encouragement; the
meaning of which does mot appear, except as it may be infesred from what follows, that he
probably would j therefore, that he aQually did know of the circumftance within two years
afterwards.

(c) The word poaching does not occur in the condition of the boadj but if he fhall
trofpafs by fibing, the obligation Mall be in force. ‘The a& again®t Sealing fifh is held to
extend to angling.

(d) Is there any prefomption juris et dg jure, that & man Is cognisent of every a8
done io the prefence of all his brothers-ln.law j and to what further degress of relatlonfhif
ia the principle to he carried ?

(¢) Here another principle would apply % prevent a perfon taking advantags of a pemalty
Ingurred by his own a2 or confent ; but that is a principle totalfy Inapplicable to the prss
fent queftion, The condition might have besn made general, without lacluding an exe
ception of the confeat of the gamekesper. Whan 8 partigalar exception is introduced, re.
ferble to ene gafe, It Is 8ot the pravinge of courts of juttice to crestea more extenfivg
exception oot contemplated by the eoptralting parties.

(f) Whae Sberty? JWhat leave? He cither had leave from the gamekeeper, or be had
not. If he had, it was o defines az law, But the mhele asfs affemes that he hes nox, aad
that the bond was Jegully forfelted. b

ye
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have commented upon in the notes w:th a freedom which ‘may
perhaps be regarded as arrogance, but-which I muft always affert
as the privilege ‘of a writer, who withes to extend his enquiries
beyond the mere colle@ion of authorities, and to inveftigate the
principles of his fubje& (a).
" Upon the fecond point, I conceive the opinion of the eminent
magiftrate to be founded upon the moft corre& principles of juri-
dical reafon; and Tam perfuaded, that if thefe principles had been
more extenfively aéted upon than they have been, the true obje&t of
al obligations would have been more effe@ually promoted. If
the penalties had been allowed to operate really in terrorem, by being
aCtually levied, when legally incurred, agreements would be more
faithfully performed, from a terror of the confequences of their in-
fraltion ; but the fcarecrow doctrine of penalties being ftipulated,
lnerely in terrorem, whilft they are known to have no efficient power,
islittle more than a trifling with language. No penal'y is requifite
to render a _perfon liable to the damages which may be proved to
have atifen from the non-performance of his agreements, but by a
real liability to an altyal penalty, fuch nonoperformance will com~
monly be prevented, -

In the following cafe, 3 bond was given by the phintiff to the
defendant, who was a hiir-merchant, as a fecurity for his fervice
and behaviourin Flanders, as an agent for the defendant in buyings
hair there ; the plaintiff was to ftay abroad till a certain feafon,
and asa fecunty for his performange of the agreement he depofi-
ted 100/ in the hands of the defendant. The phintiff bought but
§/. worth of hair for the dcfcndant, and returned to England before
the time agreed between them ; and brought a bill for 50/, agreed
to be paid for his trouble, and alfo for the depofit. It was infifted
for the defendant, thit this was 'a breach of the plaintiff’s duty, and
a forfeiture of the bond, and that the defendant had a right to re-
tain the rool. in fatisfaltion of the penalty, and that the Court would

(o) The general do@ring of preventing an ill ufe hging made of o bond is properly ap-
plicable to a fubje of a different nature, and is principally inflanged in the cafe of general
bonds of refignation, whlch, when they were allowed to be yalid in point of law, were pre-
yented by courts of equity from being made the cover of ﬁqwnn and, in any other cafe,
8 court would prevent a legal contra& from being ufed as the eqging of 3s lilegal purpofe,
'[htl.otd Hardwicke fhould, from a fentiment of difapprobation of the gondult of the
Duke of Beaxfort) have teforted to fugh reafoning as bas been Ruud, would feem a cauilog
sgaintt locking inlenl proceedings ac any otngr obje& than the true legsl grounds oljuﬁml
determination. An ohje@ion which might have deferyed fome attention in the principal
cafe, vis, that the contra® was repugnant to & principle of Jaw, inafmuch =8 it.way

~made by way of compofition for dropping 8 riminal profecution, was not made a point in the
gafe (except a8 connefted with the adyentitioys circumBance of ¢ fion). The decifiony
in fubfequgnt cafes wonld gre confidpiable weight f fuch an y if the queftion
fhoyld hereafrer mrife. e .

. got
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not relieve againtt it, for it was the ftated damages between the
partics, and the counfel cited the abobe cafe of the Duke of Beaw
Jort, and likéwife compared it to the cafe of somine pena in leafes,
The Lord Chancellor faid, ‘he could not decree this penalty, be-
caufe it was a bond for fervices only, and different from the cafes
of a nomjue pane in leafes, to prevent a tenant fram ploughing, be-
caufe that was ftated damagcs between the parties. Nor was
it like the cafe of bonds given as a fecurity not to defraud the re-
venue, becqufe there, where a perfon is guilty of a breach, it was
conﬁdered as a crime, and the Conrt of Chancety would not rehcve
for that reafon. Here he could not decree the penalty, but muft
decree an a&ion at laW, upon a quantum damnificatus, to try how far
the defendant had been damnified by the plaintif°§"non-performance
of his fervice.  Benfon v. Gibfon, 3. Atk. 395. (a)

In the cafc of Hardy v. Martin, 1. By, c. 418. n. one partner, on
retiring from bufipefs, gave a bond of 600l to the other, not to
carry on the fame bufinefs within certain limits ; and after 2 vérdi&
at law Yor the penalty, the Court of Chancery granted an injunce
tion to ftay execution, and direed an iffue to take an account of
the damage aétnally fuftained. ) -

In cafc of a penalty for non-performance of covenants, or agree-
ments, the Courts of Equity, in like manner, exercifed a jurifdi&tion
‘of reftraining the vecovery, to the amount of damage affefled by a
jury. At common law, the rules of pleading, which require iffues
1o be taken upon a fingle point in general, confined the plaintiffto
ftate a fingle breach of the agreement, for' the performance of
which the penalty was ftipulated ; but this reftriion did not exift
in cafes where the breach of the agreement was ftated in the de-
claration, in which the plamnﬂ" may allege his complaint as ex-
;enﬁvely 3s he finds convenient, .

(a) There frclm to be an mumn;y in the phrafe that the court could not decree the
penalty, becaufe that exprefflion would be rather applicabie to a fuit by the obliges to en-
force the pemalty, than to one by the obligor to be relieved from it ; but thisinaccuracy is
more probably imputable to the rgportes than to the Lord Chmullor § as to the propriety
of the degiGion, though there is not a fimilarity qt circumftances to the cafes mentioned,
there does not appear to he any neceflary oppoﬁmn of .pringiple ; and it is impofTible to
(uppofc that the intention of the employer, in requiring the depofit, wasany other than that
it fhould be retained in cafe of the sgent’s infraion of his dpty. - In thefe cafes the Injury
which can be manifefied by evidenge tp a jury, b almoft neceflarity much lefs than that
which is sQually gxperienced by the party.

. When the courts adopted the pripgiple sbove cited, that if § penalty is merely inferted
to fecare the enjoyment of a collateral obp&. the enjoyment of the objeé is confidered
84 the principal ofe of the decd ; If they had gone on to sik themelves, How that effelt
would be moft fully obtained ? they would have probably found the safwer to be, i ene
forcement of the penalty whes that enjoymentwas wilfully withheld.

The diftin@& enunciation of theabove principle in the cafe of Slemer v. Waker, induced
me to mention that cafe before theothers wpon the fame fuheﬁ,whklllum»lt
in point of time,

By
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By 8tar. 8 & 9. W. c. 11. it isenaéted, that in all alions in any
court of record, upon any bond, or any penal fum, for non-per-
formance of nny covenants or agreements, contained. in any inden-
ture, deed, or wntmg, the plaintiff may affign as many breaches as
he thinks fit, and the jury fhall aflefs damages upon fuch breaches
as the plaintiff fhall prove to have been broken; and if judgment
dhall be given for the plaintiff on demurrer, or canfeffion, or by #i/
dicit, the plaintiff may fuggeft upon the roll as many breaches as he
fhall think fit, upon which a writ fhall iffue to the fheriff to fum-
mon a jury before the juftices of affize, to enquire of the truth of
thofe breaches, and to aflefs the damages; and upon payment of
fuch damages with the cofts, execution fhall be ftayed ; but the
judgment {hall remain as a fecurity, to anfwer for any damages to
be afterwards fuftained by any future breach.

The natural conftrucion of this a& does not feem to apply to
bonds, with a condition to do or not to do any given a&, without
there being any other diftin& agreement, that fuch a& fhall be
done ; but in Collins v. Callins, 2 Bur. 824. above cited, where
the condition of a bond was that the defendant fhould pay an an.
nuity to the plaintiff, and fhould alo maintain him. Lord Mans.
Jeld faid, ¢ This is an agreement between the parties, and an agree-
ment in writing ; the condition of the bond is an agreement in
writing, and people have frequently gone into courts of equity
upon conditions of bonds as being agreements in writing, to have
a fpecific performance.” I cannot help thinking that there is more
ingenuity than folidity in this reafoning ; for though in equity the
condition of a bond is regarded as evidence of an agreement, that
the a&t referred to fhall be done, fuch conditions are not regard-
cd as agreements at law, and cannot be declared upon as fuch ; and
where there was another fubje@ to which the words of the ftatute
were naturally applicable, it would have been as well to avoid exw
tending the operation of it ta a cafe, that does not naturally pre~
fent itfelf to the mind, as being in the view of the legiflature, and
to which the words can only be’ apphed by a forced and foreign
conftruition. It is however fettled in conformity with the above
opinion, that the ftatute extends to all bonds for the performance of
any condition. Walcot v. Gowlding, 8. T. R. 124.

It is now alfo fettled that the a& is compulfory (a), and that the
plaintiff is not at liberty to proceed for.the penalty as at common
law, although there have been decifions, and there feéms to have
been a tacit praltice the other way (¢). Droge v. Breud, 2 Wilf:

(a) For tbt metbd of proceeding on tlu fiatute, fee Williams® Notes, Gainsfordy v
Griffirhy ¥ Sounds 58. Roberts v, Mamct, 3 Saund. 7!,
($) Sce Bird w Raadally poft. . .

3
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377 Goodwin v. Crowle, Cowp. 357, Hardy v. Bern, 5. T. R. 636,
“In the laft cafe, Lord Kenyon, and Mr. Juftice Buller, certified their
opinion in writing to the Lord Chancellor, upon a writ of error from
a judgment of the Exchequer; they ftated that it was apparent to
them, that the law was made in favour of defendants, and was high« .
ly remedial, calculated to give plaintiffs relief up to the extent of
the damage fuftained, and to protect defendants againft the pay-
ment of further fums then what was in confcierice due, and alfo
to take away the neceflity of proceedings in cquity, to obtain re-
lief againft an uncopfcientious demand of the whole penalty, in
cafes where fmall damages only had accrued (¢). Sce alfo Rokes
v. Rofewvell, 5. T. R. 540. oo
But there are cafes where the penalty ftipulated by the parties,
can be the only true and proper meafure of juftice; and though
there is a technical diftinétion between a penalty and ftated dae
mages, to which I am about to proceed, I think it would be in
general proper to regard the penalty as ftated damages, unlefs there .
is fome particular reafon in the nature of the contralt to the con-
trary. Many times engagements are entered into upon confideras
tions, wholly ariling out of thg perfonal feelings of the parties.
The perfon :making fuch engagement of courfe a&ts under an ade-
quate inducement, and the perfon who has given that inducement
ought not to be deprived of the full fecurity of an obje&, the per-
fonal importance of which can only be juftly appreciated by him-
felf. On the other hand where a bond is evidently a mere bond
of indemnity from pecuniary lofs, the extent of the lofs is the ex-
tent of the damages. In many cafes, the aftual damage which
could be brought under the contemplation of a jury muft be as
nothing ; and if the nominal fum awarded in fuch cafes, was the
only confequence that could attach upon a perfon violating his en~
gagement, the fan&ion provided with a view to its real and
efficient fecurity wauld be wholly fruftrated. I fhall have an op-
portunity prefently of referring more conveniently to a cafe in which
this fentiment was judicially adopted. - ,
. In all the cafes above mentioned, where it was held that equity
could not relieve againft the fum agreed upon by the parties, I

(#) The aét is penned in a moft carelefs manner; but I think that this is evidently the
-ttue conftraction of it upon the point in quekion, and that the s is compulfory upon the
plaintiff as to afligning fome breach, but was difcretionary merely as to the number of
breaches. In any other point of view there wotild be a manifett abfurdity, in providing thst
the plaintiff might atfign as many breaches as he pleafed, upon judgment on demurrer
&c. and demages thou'd be affefled, &c. for before that time he might take his judgmenp
and execution for the whole penalty, without affigning any breach stall ; and giving him
an option to aflign a breach to enable him to recover a part of the penalty, inftead of tak=
ing the whale without having recourfs to that proceeding, would not be produ@ive of any
”f‘.nﬁ" pra@tical confequence.

cohceive
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conceive it may be taken for granted, that the fum ftipulated to be
paid is the only proper meafure for -the decifion of the jury ; and
whether the form of the tranfa&ion is held to be a penalty of

ftipulated’ damages, (the line ‘of difcritination between ‘which is
Rot very accurately marked,) the fum fo agteed is the amount whickt
ought to be recovered.

In the cafe of Lowe v. Peers, 4 Burr. 2245, the defendant pros
mifed the plaintiff, that he would not marry any perfon befides her=
felf, and that if he did, would pay her (the plaintiff) 1600/, (a) at
the end of three months. Lord Mangfield, after ftating the proceeds
ings in the caufe, faid, that the jury had given 1000/, damages 3
and by law, and in Ju{hcc, the defendant cught to pay the 1000/
Money is the meafure of value. Therefore what elfe could the
jury find but this 1000/, (unlefs they had alfo given intereft after the
three momhs) This is not an ation broaght againft him for not
marrying her, or for his marrying any one elfe ; the non-payment
of the 1000/ is the ground of the ation. The money was pay-
able on a contingency, and the contingency has happened, there-
fore it ought to be paid. There is a difference between covenants
in general, and covenants fecured by a penalty or forfeiture. In
the latter cafe the obligee has his ele@ion. He may either bring an
action of debt for'the penalty, and recover the penalty, after which
recovery of the penalty he cannot refort to the covenant, becaufe
the penalty is to be a fatisfaétion for the whole ; or, if he does not
choofe to go for the penalty, he may proceed upon the penalty, and
recover more or lefs than the penalty, foties quoties. And upon this
diftin&ion they proceed in courts of equity. They will relieve
againft a penalty upon a compenfation j but where the covenant
isto pay a particular liquidated fum, a court of cquity canrtot make
8 new covenant for a man; nor is there any room for compen-
fation or relief, as in leafes containing a covenant againft plough-
ing up ameadow: if the covenant be not to plough, and there be
a penalty, a court of equity will relieve againft the penalty, or will
even go ﬁzrtlm‘ than that, to preferve the fubftance of the agreement ; .
but if it.is worded, to pay 5/ an acre, for every one ploughed up,
there is no alternative, no relief againit it, no room for compenfa«
tion ; it is the fubftance of the agreement. Here the fpecified fum

"of 10q0/. is found in damages (&) ; it is the particular liquidated

{s) Thepromife was held tobe void, but the amount which ought to be recavered, fup«
+ pafing it to be good, was previoufly difcuffed, which perhaps was neceffary In regerd unh
geeftion of coftse

() His Lordthip at the trial direfted the jury tofind for the plaintiff with 1oe0/.- d2s
mages, if they thoughs thedecd & good emy  This laft, bgd:bye,mmhnoupdun
Seave Lo 8 jucy,

fum
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fam fixed and agréed upon between the parties, and is thetefors
the proper quantum- of the damages.” Itis cleir that where the
precife fum is not the efience of the agreement, the quantum of the

- damages may be affcfied by the jury; but where the precife fum is
fixed and agreed upon between the parties, that very fum is the
afcertained d.tma«ve, and the jury are confined to ite—And the
other judges gave their opinions to the fame effeét.

Where: perfons contra@ing for the iron.wotk of a building,
agreed to perform it i fix weeks, and to pay 10/ a-week after-
wards until it was done, and gave a bond in a penalty for the pere
formance, it was Leld that the 10/. a-week was in the nature of
liquidated damages ; and it was faid by Mr. Jultice A/bburf, that the
objec of the parties in naming this {um, was to prevent any alter«
cation concerning the quantum of damages, which might have been
fuflained by the non-performence of. the contradt. It would have
been difficult for a jury to have afcertained what damages had
reatly been fuffered by the breach of the agreement; fo that it was
a1 cafe of ftipulated damages, and was not to be confidered as a
penalty. Mr. Juftice Buller faid, that when there is a penalty in
the bond, it was ftrange that the fum menticned in the condition
fhould be called a penalty ; he did not know that there could be
an equitable and a legal penalty 3 but that was as ftrongly.« cafe
of liquidated damages as could poffible exift, and was like the cafe
of demurrage. In either caf: it is impoffible to afcertain what the
damages are, and the pattics agree to pay a ftipulated fum. Flet
cher v. Dyiey 2. T, R.32. .

In Afley v. Weldon, 2 Bof. 346. the defendant engaged to per
form at the plaintiff’s theatre for a certain time, and to attend per-
formances and rehearfals, or fubject herfelf to the fines eftablifh«
ed at the theatre. There were alfo feveral agreements on the pars
of the plaintifi ¢ And it was agreed between the parties, that
either of them negleing te perform the agreement fhould pay to
the other 200/.” The plaintiff brought an ation againft the defen«
dant, for refufing to perform, and for wholly withdrawing from the
theatre 3 and the declaration concluded, with ftating that by reafon
thereof the became liable to pay the fum of 200/. in the articles men-.
tioned. It being proved that the agreement was broke by the defen=
dant abfenting herfelf, and evidence having been given that by the
yegulations of the theatre, the performers were fubjet to. certain
fmall fines for inebriety, late attendance, &c. a verdi& was found for
the plamtlﬁ‘thh 20/, damages, with liberty for the plamtaﬂ" to enter
& verdi& for 2qol. damages, if the court fhouldbe of opinion that the
dum mentioned in the agreement, was to be confidered in themm:e*:

r' 3 r
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of liquidared damages. After argument, it was held that the qiefe
tion of damages was properly left to the jury. Losd Eldex faid, that
when the caufe ¢ame before him at nif prius, he felt, as he had
often done before in confideting the various cafes on this head,
much embarrafled i afcertining the principle upon which thofe
cafes were founded 3 but it appeared to him that the articles in this
cafe, furnifhed a more fatisfalory ground, for determining whether
the fum of money therein mentioned ought to be confidered in
the nature of a penalty or of liquidated damages, than moft others
,which he had met with; what was urged in the courfe of the
argument had ever appeared to him to be the cleareft principle,
viz, that where a doubt is ftated whether the fum inferted be ine
tended as a penalty or not, if a certain damage lefs than that fum
is made payable upon the face of the fame inftrument, in cafe the
act intended to be prohibited be done, that fum fhall be conftrued
a penalty, The cafe of Sloman v. Walter, did not ftand in necd of
this principle; for there, by the very fotm of ‘the inftrument, the
fum appeared to be #penalty, in which cafe a court of equity
could never confider it as liquidated damages, but muft diret an
iffue of quantum damnificatus. A principle has been faid to have
beeh ftated in feveral cafes, the adoption of which one cannot but
lame:t, namely, that if the fum would be very enormous and ex«
ceffive, confidered as liquidated damages, it fhall be taken to be a
penalty, though agrecd to be paid in the form of contra&t. This
has been faid to have been ftated in Rolfe v. Peterfon, where the
tenant was ref'rained from ftubbing up timber. But nothing can
be morc obvious than that a perfon may fet an extraordinary valuc
upon a particular piece of land or wood, on account of the amufe«
ment which it may afford him. In this country a man has a right
to fecure to himfelf a property in his amufements, and if he choofe
to ftipulate for s/ or 5o/. additional rent upon every acre of furze
broken up, er for any given fum of money upon every load of wood
cut and ftubbed up, he faw nothing irrational in fuch a contrat 3
and it appeared to him extremely difficult to apply with propricty
the word ¢ exceflive,” to the terms in which partics choofe to coh~
trat with each other. His Lordfhip made fome obfervations upon
the preceding cafes on this fubje®, and faid that with refpe&t to
Hardy v. Mertin, he did not underftand wky one tradefman, who
jpurchafes the good-will of a fhop from another, may not make it
a mattér of agreement, that if the vendor trade in the fame article
within a certain diftance, he fhall pay 6ool and why the party
viglating fuch agreement fhould .not be bound to pay the fum

agreed for ; though if fuch agrezment were entered into in the form
of
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of a bond, with a penalty, it might perhaps make a difference (a)s
In his obfervations upon the particular cafe, his lordthip referred to
the pecuniary payments agreed to be made by the plaintiff, and alfo
to the fmall fines, which, according to the regulations of the theatre,
were to be paid by the defendant ; inferring that in thefe cafes
the fum of 200/, was only to be regarded as a fecurity for the ftipu~
lated payments ; and that there was not any ground for diftine
guithing between thefe and the other parts of the agreement. Mr.
Juttice Heath, in the courfe of his opinion faid ; it was very dif-
ficult to lay down any general principle in cafes of this kind, but
be thought there was one which might fafely be ftated 5 that where
articles contain covenants for the performance of feveral things,
and then one large fum is ftated at the end to be paid upon breach
of performance, that muft be confidered as a penalty ; but where
itis agreed that if a party do fuch a particular-thing, fucha fum
thall be paid by him, there the fum ftated is treated as liquidated
damages. M. Jultice Chambre faid, that though in point of form
the a&ion was for damages, yet if the partics are to be confidered
as having ftipulated for certain damages, the jury ought to be di-
re&ed to find damages, to the amount of the whole fum fo agreed
for, and the effe& of the cafe muft have been the fame, as if the
plaintiff had declared in debt for a penal fum. After taking notice
of fome of the decifions above cited, he faid, there is one cafe in
which the fum agreed for muft always be confidered as a penalty,
and that is, where the payment of a {maller fum is fecured by a
larger: in this cafe, it is impoffible to garble the covenants, and to
hold that in one cafe the plaintiff fhall only recover for the damages
attually fuftained; and in another, that he fhall recover the pes
nalty : the concluding claufe applies equally to all the covenants.
With refpe to thc cafe of Hardy v. Martin, in which he was
concerned, Lord Mansfield, upon the trial at law, inclined to
think it a cafe of ftipulated damages: though it appeared by the
printed report, that it was confidered otherwife in a court of
equity ().

In Legh v. Lewis, abond was given by the defendant to the
plaintiff in gool to refign the fituation of mafter of a fchool at

(&) If fuch was admitted tobe the real Intention of the parties, there can be no founda-
tion for a court of equity, whofe peculiar province is to preferve and maintaln the fubance
of tran@&iong, to fubvert both form and fubflance, in a manner which renders the tranfac-
tion itfelf wholly nugatory. The damage which can be actually proved in fuch cafe 0o
this muft in general be nothing, becaufe it is very difficult to thew that the profit received
by the one, would in particular cafes,havs otharwife falien to the other ; but the real injury

fulained by continuing the trade in violation of the agreement, may at the fame time in-
calculably exceed the Ripulated penalty. :

()] This cafe would regulatly come before Lord Mansfeld » fecond time, upon the idue
direled by the Court of Chancery, and perhaps it was upon that oceafion that be expreflied
the opinion alluded to: for & dire@ion to the jury that they had o ether guide, than the
penalty in the bond would cestainly be more proper and judicious than any other,

Vor. IL. H Koutsford
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Knutsford upon the plaintifi®s requeft ; the validity of this bond was
eftablifhed upon demurrer, by the Court of King’s Bench, 1 Eaf,
391. ‘The cafc afterwards came on at Chefler affizes for an in-
quiry of damages : on the one hand, it was contended that as the
plaintiff had not any perfonal intereft,the damages thould be merely
nominal ; on the other hand, that they ought to be given for the en-
tire penalty. Mr. Mansfield, and Mr. Burton, the juftices of Che/~
ter, fupported this latter opinion in a very elaborate difcuffion of
the fubje&, and the damages were found accordingly ; the judges
confidering that it was the intention of the parties, that an a&ual
liability to the penalty fhould operate as a fanétion, for the per-
formance of the primary obligation to refign (a).

From the above ferics of cafes which I have cited, at much
greater length than is confiftent with my general plan, it is obvi-
oufly no eafy matter to determine, in what cafes the fan&ion, in-
tended by the partics to enforce the performance of their engage-
ments, fhall or fhall not be permitted to take effe. But in fram-
ing an inftrument for this purpofe, I think the beft way will be to
expref(s the conditionor engagement, in terms declaring ¢ that the
party fhall do, or not to do the aét intended, or in default thereof
thall pay the fum of as and for flipulated damages, for the

Jame i and alfo to infert as a penalty, a larger fum than that
agreed to be payable as ftipulated damages: and in cafe it
is intended that the party making dcfault fhall be liable to pay a
certain ftipulated fum, but that the other fhall not lofe his right
to general damages, to add, ¢ and fuch further damages as the faid

fhall in that behalf fuftain ;” or otherwife to add a provifs,
s¢ that the damages above ftipulated fhall not prejudice the right of
the faid to fue for any other or greater damages, for and
on account of the non-performance of the agrecment.”

Bonds given in a larger fum of money, for fecuring the payment
of a fmaller, at a very early perind attradted the notice of courts of
equity, and were reduced to what was deemed their true intention ;
a fecurity only for the principal and legal intereft. Lord Mansfield
has, upon different occafions, reprehended the courts of law for not
adopting the fame principle, and rendering it neceffary to refort
to a court of equity for the redultion of the pemalty. In Wyllie
v. Wilkes, Doug. go1. fpeaking of the a& 4 & § Ann. which will

. (@) 1 regret that I am not able to furnith a more full account of a judgment from the

good fenfe and learning of which I received peculiar gratification, at the time of its being

pronounced, than the following very thort note by Mr. Wigley, (wbo was counfel in the

caufe) of the opinion of Mr. Manificid. ¢ Here the defendant is to refign ; this is the

objet of the bond to compel a refgoation. Whatelfe but the penalty can poffibly be the

* mesfure of damages ? If this is not the meafure of damages, the bond is a farce. The

plaintiff; to be fure, might make the defendant pay cofts ; butmyopimic.thu ifhels
#ntitled to recover any thing, it Is the whole,”

. 7 be
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be cited prefently, he fays, that it was made to remove the abfur-
dity, which Sir Thomas More nnfuccefafully attempted to perfuade
the judges to remedy, in the reign of Hen. VIIL; for he fummon-
ed them to a conference concerning the_granting relicf at law,
after the forfeiture of bonds upon payment of principal intereft
and cofts ; and when they faid that they could not relieve againft
the penalty, he fwore by the body of God, that he would grant an
injun&tion. Andin Bonafous v. Rybot, 3 Burr. 1370, he faid, it
was furprifing that after the ftatute of ufury, 37 Hen. VIIL. which
excepts obligations with condition, made upon a juft and true in-
tent, the courts of law did not confider the juft intent of a bond
to be principal intereft and cofts, fecured by a penalty, and fuffer
the party at any time to fave the forfeiture by performing the in-
tent. It was more extraordinary, that after this was fettled in 2
court of equity, to be the nature of a bond, and therefore every
party to a bond underftood it in this fenfe, the courts of law did
not follow equtty, but ftill continued to do mjulhce, as of courfe ;
and put the parties to the expence and delay of fetting it nght clfe-
where, as of courfe.

The pra&ice of courts of law upon this fubject was corre&ed by
Sti 4 & § Ann. c.16. f. 13, which provides, that if at any time
pending an a&tion upon fuch a bond with a penalty, the defendant
{hall bring into the court, where the ation fhall be brought, all the
principal and intereft due on the bond, and all cofts, the money
fo brought in fhall be deemed a full fatisfaction, and difcharge of
the bond.

In the before mentioned cafe of Bomafous and Rybot, it was made
a queftion, whether a bond for payment of money by inftalments,
was within the provifions of the a& ? upon which Lord Mansfield
faid, that the aét reforms, in fome inftances, an erroneous courfe of
proceeding which ought never to have prevailed, and which the
courts themfclves might, and ought to have remedied, but- did not.
Therefore, it fhould not only have the moft ILiberal conftru&ion,
but the courts ought to exercife their own authority, to extend the
fpirit and reafon of this parliamentary interpofition for the eafier,
fpeedier, and better advancement of juftice, fo cafes not mentioned
in the a&. After making the obfervations beforg cited, he added,
that the a& meant that in cafes of penaltics by way of fecurity,
the clear final juftice of the cafe thould be attained in the courts
of law, much to the benefit of both parties : that he could not fee
a doubt upon bonds conditioned for payment of money by inftal.
ments, (a) and he was glad to hear it had been fo determined 3

that

(a) But thes&t inafmuch as it dire@a that ¢¢ the money brought in ﬁnll be taken to

e full fatisfaétion and difcharge of the lmd," cannot be applied to this cafe wﬂlwutnm-
jultice,
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that the defeazance being dated at a fubfequent time, and

written on a diftin& paper, makes no difference. The difcuf-
fion upon this fubje& was however merely incidental ; the ground .
of decifion in the caufe will appear in the courfe of the prefent

differtation. . '

In Wylliev. Wilkes; Lord Mansfield intimated an opinion, that
bonds for the payment of an annuity were within the reafon,
though not within the letter of the ftatute ; he alfo thought, that
payment of the annuity after the day would fave the forfeiture of
thebond. The point decided was, that where the bond had once
become abfolute by the annuity not being paid at the day; the
value of the annuity might be recovered as a debt, undera com-
miffion of bankrupt, although no payment was in arrear at the time

- of the bankruptcy taking place. Upon this fubject Lord Mansfield
faid, it was a pity that the legiflature fhould be filent, and fhould
force the courts, in order to attain the ends of juftice, to invent
legal fubtleties which do not come up to the common underftand-
ing of mankind. That has been done in cafes of annuitics. The

.Court of Chancery has laid hold of this fubtlety; it has faid, the
penalty is the deb, if the forfeiture has been once incurred ; and
you may have a value fet upom your annuity, and come in as a cre-
ditor, under the commiflion. It was objefted that the forfeiture
was waved : the court anfwers, no matter for that, it fhall be ftill
in force, becaufe it is for the benefit both of the creditor and the
bankrupt, that it fhould be fo. This has been fettled, and we all
adhere to the determination as far as this cafe goes, as a legal fub-
tlety, eftablithed for good purpofes, but not to be drawn into prin-
ciple or argument in other cafes.

Although in point of fa&, a creditor may fuffer the moft ferious
mifchief from the want of pun&ual payment of his debt, as happens
every day, and a fubfequent payment of principal, and intereft,
may be a very inadequate ¢ompenfation for the original difappoint=
ment, it may be ftated as a general rule that a promife of paying a
penalty, beyond the amount of legal intereft, cannot be enforced.
In one cafe, where goods were fold with an agreement to pay a
halfpenny an ounce per month, (which rather exceeded the legal
rate of intereft) it was held that the agreement might be enforced,
being according to the general ufage and pra@ice of the particular
trade, Floyer v. Edwards, Cowp. 112. Butin a late cafe, where
certain bleachers agreed -to allow a difcount of 30 per cent, in cafe
of prompt payment, the commiffioners of bankrupt only allowed

jufice, and cartaialy woul not be b applled. Bafore judgment, the proper courfe foems to
be a rule toflay proceedings § and after judgmeat, a sole to Say cascution, letting the
Jedgoent fand se a fecurity for fature payments, '

» ) ,‘ !“"
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a proof of the fum, t6 which the debt would have bee thereby res
duced, with an addition of five per cent. the Lord Chancellor faid, -
that the tradé of a gold refiner, upon which Floyer 8 Edwards
arofe, had been turned into a cover for ufury; the cuftom of the
trade could not make the debt more than the inoney really advan-
sed, with g/. per cent. The creditor cannot have more than 5/. pér
sent. and the commiffioners have done right : Ex parie Aynsworth,
4 Ve[.678.—When the Lord Chancellor referred to monéy really
advanced, he feems to have had a flight view to the real nature of
ufury, which is eflentially founded upon a loan, cither réal or colour-
“able; and is not referable to other contra&s confefledly of a difs
ferent nature. If fuch other contrals are reforted to, as the colour
and difguife of what is aGtually intended as a loan, it. is certainly
proper that the confequences of ufury fhould attach; but modern
cafes afford numerous other inftances, in which the original nature
of ufury, as regarded both by the authorities of the Erngli/b law, and
by all foreign jurifts, feems to have been entirely difregarded, and
the confequences of it extended far beyond its regular limitss
a fubje& upon which at prefent it would be irrelevant to enlarge,
but upon which I hope in a future effay to enter into a more pare
ticular examination (a).

Where a bond is entered into with a penalty, and it is neceffary
to proceed upon that fecurity, it feems to be fettled as a general
rule, that nothing more can be recovered than the amount-of fuch
penalty, with nominal damages for the detention of the debt. A
diftinétion has been taken in courts of equity, that where the
obligee is plaintiff, a court of equity will not carry the debt beyond
the penalty, becaufe he has chofen his own fecurity, and:made
himfelf judge what recompence he fhall have, in cafe the debtor

(s) With refpe& to the cafe laft cited, ‘it is certainly foreign to the real principles of
ufury, to apply the laws upon that fubje& to an engagemeat, for taking lefs than the ftipue
lated price of guods or labour upon the condition of immediate payment; and to reduce
the price agreed to be paid in default of fuch condition, to that sgreed to be received in
cafe of its performance. But upon another ground, I think' the decifion might falsly be
fupported ; for it is manifeft that thefe exceflive difcounts are not really intended by the
partics, a3 compenfatory of promptnefs of payment, and that in fa& they sre allowed after
the expiration of u confiderable lapfe of credit, no accounts ever being fettled upon the
footing of the nominal price, when the debtor coritinues folveat. The objeét of them Ia
to fecure a difproportionate advantage in cafe of infulvency, snd by obtaining a dividend of
355 in the pound upon a pominal fum, the whole debt really intended to be paid after .
dedulling the nominal difcount, would be fecured to the prejudice of the general ereditors
fo that in £& the nominal price is mesely a form and colour to the tranfaiion, contriry to
the real intention of the parties. Bt every difcount does néx fall within the prindiples of
thefe obfervations, merely upon the ground of ity excaeding the legal rate of intepeft  for in
many cafes, the aftual benefif of immediate payment greatly exceeds the smount of s year's
m.sd:.h:c. In foc®, thiere fesns 5o reafon at all to confider the sinduat of s yesi’a
interel as fandard of allowdace, ualefs the period of & is Rjputaced for
dusation of tlnmdigL . ' ) pacied y w“

H3 Py
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pays ‘him not, -or perferms not his agreement, and there is no
equity.that his fecurity fhall be bettered or enlarged for him. 1 Eqg.
Ab. g2. But where an alion was brought upon a bond, in the
penalty of 140/.conditioned for the payment of 72/. and the obligor,
after feveral delays at law, preferred a bill fuggefting fraud and
want of confideration, and praying a difcovery, and a crofs bill was
filed praying a difcovery if the bond had not been executed; it
was ordered that the obligor fhould not be relieved againit the pe-
‘nalty of the bond, and that it fhould be referred to the mafter to
compute the principal money, and intereft due thereon, and to tax
the cofts of the obligee both at law and in equity, and that what
thould be found due for principal, intereft, and cofts, fhould be paid
by the obligor. The mafter computed the pnnc:pal and intereft
at 154/, (which as it may be colle€ed, though it is not ftated in the
report, was ordered to be paid.) Upon an appeal to the Houfe of
Lords, it was made a queftion, whether the court of equity could
juflly award more than the penalty; and it was objected, that
the order being to fave againft the penalty, no more ought to be
decreed. But it was faid that notwithftanding that, when the
fame was referred to a mafter to tax principal and intereft, the
order bound the party to pay both, though it was more. than the
penalty; and the meaning of the firft part was only to relieve
againft the penalty, in cafe the principal and intereft came to lefs
than -the penal fum, efpecially the fame coming to be heard upon
crofs bills, and as this cafe was circumftanced after fuch delay,
and upon fuch pleading in the Court of King’s Bench. And the

decree was afirmed.  Duvallv. Terrey, Sho. P. C. 15
In the courfe of proceedings at common law, when judgment is
given for a penalty in an altion of debt, a further fum is added as
damages for the detention of the debt ; this is ufually the nominal
fum of 1s.and when a larger fum than the penalty can be allowed
to be recovered, it is by increafing thofe damages. In Holdipp v.
Otway, 2 Saund. 102. the earlieft cafe upon this fubjed, an obli-
gation was entered into (by fingle bill as it feems) in 68/. and upon
judgment by default in the Court of Common Pleas, the protho-
notary, in confequence of the time which had elapfed, taxed so/.
for damages, and intereft, for the detention of the debt. Upon a
writ of error, the only objection was, that the Court had themfclves
taxed damages for the dctention of the debt, without the intervention
of a jury. But the objeCtion was not allowed, for the Court faid,
that the whole. courfe and pralice of both courts was upon a
judgment in-. debt, by default or confeflion to tax the damages on
occafien of the detention of the debt, as well as the cofts of fuit;
and if the Court can tax 20s. or any other fmall fum for damages,
on
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on occafion of the detention of the debt, for the fame reafon
may tax aol. or other greater fum for damages, if they fee
caufe.

The precedmg cafe does not at all turn upon the propriety of
allowing damages, under particular circumftances, but folely upon
the manner in which thofe damages were adjudged; and it is cer-
tainly true that if a judgment for one fhilling damages, is not error
on the record, neither is a judgment for two fhillings, or ten fhil-
lings, or ten pounds, or any larger fum; and I do not fee that any
diftin&ion can be made in refpet to the prefent fubjed, between
"an obligatian by fingle bill, for the money atually intended to be
paid, and an obligation conditioned to be void upon the payment
of a fmaller fum, or upon fome other contingency ; for, in the latter
cafe, the fum fpecified in the obligation is the legal debt; the de-
tention of which debt is the foundation of the damages, and it
certainly would be repugnant to the nature of the proceeding,
to allow any larger damages than thofe which are adapted to the
inere detention of the dubt. .

In Brangevinv. Perrot, 2 Bl. Rep. 1190. a motion was made to
pay the whole penalty of a baftardy bond into court, with cofts ;
which was oppofed, on the ground that the action was for a fingle’
breach of the bond, on which the plaintiff was intitled to recover;
after which the penalty fhould ftill remain in full force, to anfwer
fubfequent breaches as they might arifc in infinitum ; but it was
faid by the Court that this was fo plain a cufe, that they did not
know what could be faid to make it clearcr. The bond afcertains
the damage by the confent of the pasties ; if, therefore, the defen-
dant pays the plaintiff the whole ftatcd damages, what can he re-
quire more ?

In White v. Sealey, Doug. 49. the defendants had entered into 2
bond of 60ol., conditioned for the payment of a rent of 570/, by,
another perfon upon a leafe of 21 years, After judgment by de-
fault in an action on this bond, a fccond a&tion was commenced,
and a fecond judgment entered up ; and the defendants obtained a
rule to fhew caufe, why, upon payment of the penalty and cofts, the
plaintiff fhould not acknowledge fatisfalion on the record ; it be-
ing fworn that they had conceived the fecond action to be the fame
as the firft, and the declaration to have been only delivered to cure
a miftake in the proceedings. The queftions were, whether the bond
in this cafe was a ftanding fecurity for all the payments of rent,
during the term, or only to the amount of the penal fum? 2d,,
Whether, upop the eqtmy of the cafe, and an affidavit on the
part of the plaintiff, it did not appear that it was the intention.of
the Pmma that the defendant fhould be bound for the zent during

Ha the
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the whole term, fo as to entitle the plaintiff to retain the advan-
tage he had got by miftake of the:defendant (a)? Mr. Juftice
Buller at firft was ftrongly of opinion, on the firft point, (which
"had not been made at the bar) that by the ftatute of 8 &9 #. 3.
¢ 11.an obligee of fuch a bond as this might from time to time
alﬁgn breaches, and recover his damages, and have execution for
them, though they amounted to more than the penalty in the
bond, and that the judgment would ftill-remain as a fecurity for
all fubfequent breaches. Mr. Juftice Afbkurf obferved, that that
would be very equitable as againft the leflec; but extremely hard
on fureties, who only mean to bind themfelves to the extent of the
penalty. Lord Mansfield faid, as the bond is conceived, are the
defendants liable for more than the whole penalty? I think not,
upon the true conftruction of the ftatute of William, the meaning
of which only was, that a plaintiff fhould not be obliged upon
every breach to gointo a court of equity, to have iffues directed of
quantum demnificatus.  2d, Is there any thing collateral that thould
make the fureties liable for more? I fee nothing in the falts of
the tranfaction that ought to have that effe&t. The flip of not
pleading the firft judgment to the fecond a&ion only affetts
the cofts, and not the merits. Mr. Juftice Buller then declared
himfelf to be of the fame opinion, conccming the conftruétion of
the ftatute.

In Lord Lonfdale v. Church, 2 T. R. 388, the defendant had en-
tered into three feveral bonds of 2000/ each, conditioned to
account for all monies received by him, as receiver of the harbour
dues of Whitehaven ; he admitted having received §400/, but it
was conceived that he had reccived intereft for feveral parts of
that fum 3 and three feveral aétions having been brought, he obtain-
ed a rule to fhew caufe why the proceedings in two of the ac-
tions fhould not be ftayed, upon payment of the two penalties in-
to court, and why it fhould not be referred to the mafter to fee
what was due for principal on the other bond, and why on pay-
ment thereof proceedings fhould not be ftayed. After argument,
Mr. Juftice Buller faid, he was not fatisfied with the determina-
tion in the cafe of White and Sealy; he was perfuaded that many
cafes had been determined upon the point, though they did not
occur to the Court then ; and that cafe was not moved again, be-
caufe it was the cafe of a furety. On fearching, he found feveral
cafes where the do&rine had been before eftablithed. In Elin
v. Davies, Bunb. 33 intereft upon a bondwazdecteed to be paid,

(a)'rhnmbudmnﬂuvhlchfaﬁnld&cm, that the leffor was mifled
by the fureties, with refpe@ to the fmalinefs of the penalty.
though
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though it exceeded the penalty. And ina cafcin the King’s Bench,
Tr. 6 Geo. 3. Lord Mangfield faid, the penalty is mercly a fecu-
7ity ; and where it is not fufficient, the plaintiff may recover da~
mages, as well as the fpenalty. Nothing can prove the principle
ftronger than the conftant pralice of giving 1s. damages. He
then referred to the cafes above cited, of Collins v. Collins, Holdipp
v. Otway, and Duvall v. Price. The Court however faid, that as
there appeared to be fome hardfhip in the defendant’s cafe, they
would let him pay the penalty in the two adionsinto court, but
they would not ftay the proceedings; and then, if the plaintiffs
chofe to proceed further, they would do it at the rifk of a jury’s not
giving more than the amount of thofe refpetive penalties. The
defendant then confented to have the rule difcharged, and moved
to pay money into court, as amotion of courfe ; which was permit-
ted. The fubfequent event of this cafe does not appear.

In Wilde v. Clarkfon, 6 T. R. 303, the defendant, inan a&ion
on a bond, to indemnify a parifh againft a baftard child, obtained
arule to fhew caufe, why, upon payment of the penalty of the
bond with cofts, fatisfaltion fhould not be entered on the record,
which was oppofed on the authority of the preceding cafe of
Lord Lonfdale v. Church ; but Lord Kenyon faid, that he could not
accede to the do&rine in the cafe cited, as according to that an
obligor who became bound in a penalty of 1000/., conditioned to
indemnify the obligee, might be called upon to pay 10,000/ or
any other larger fum, however enormous. Suppofe the plaintiff
proceeds in the ation, and no defence is made to it, the judg-
ment would be for the penalty of the bond, and 1s. nominal da.
mages for the detention of the debt. But here the defendant is
willing to pay the whole penalty, and the cofts of the a&ion, and
the plaintiff is not entitled to more. In aions on bonds, or on
any penal fums for the performance of covenants, &c. the a& of
parliament exprefsly fays, that there fhall be judgment for the pe-
nalty, and that the judgment fhall ftand as a fecurity for further
breaches ; but the obligor is not anfwerable in the whole beyond
the amount of the penalty.

A bond having been entered into before the American war, in
the penalty of 2400/, proclamation-money of South Carolina, and
application having been made in an aion on the bond commenced
in the year 1792, to pay into court that amount in proclamation-
money, and that thereupon all further proceedings fhould be ftay-
ed, it was faid by Mr. Juftice Buller, that they fhould do great in~
juftice by acceding to fuch application. The proclamation-money-
was of a certain value when the bond was given, and alfo when it
was forfeited ; but by change of time and circumftances, was

rendered
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rendered of no value whatever, and therefore it feemed that juftice
would not be done between the parties, if the Court were to deter-
mine that the defendant fhould be at liberty to pay that which was
then of no value,. but which, had he paid his debt when it became
due, would have been of great value. Cuming v. Munro, 5 T.R.
87. Intwo cafes in chancery, which occurred fubfequent to the
cafe of I.ord Lonfdale v. Church, it was determined, that intereft on
a principal fum could not be carried beyond the: penalty of a bond ;
and alfo, that no intereft could be allowed on the arrears of an an-
nuity, which there was a bond of 10,000/ ta fettle. Tew v. the Earl
of Winterton. 3 Bro. Ch. 48. Knighton v. M*Lean. id 496. In thefe
cafes, feveral authorities were cited, fome of which feem to warrant
the determination, but others were alfo cited which would be cer-
tainly adequate to maintain the oppofite propofition.

Subfequent to all thefe cafes, the following decifion was made by
the Supreme Court of the United States of America; the autHorities
of the Engli/b law being, as ufual, fully adduced in the courfe of the
argument. The defendant entered into a bond, in the penalty of
soool. with a condition to be void, in cafe he thould, within fix
months, obtain a patent for certain lands agreed to be conveyed.
Upon an iflue of performance, the jury gave a verdi@t for goool.
debt, and 1922/. damages, being the intereft of the penalty, from
the expiration of the three months. After a very able argument
at the bar, the judges delivered their opinions as follows: J3f“Kean,
Chief Juftice; the only queftion before the tourt is, whether the
jury had a power under the circumftances of this cafe, to give any
damages beyond the penalty of the bond; the quantum (which
might be a fubject of difpute on a motion for a new trial) is not at
all involved in the point fubmitted ta our decifion. Of the power
of the jury we do not entertain a doubt. Though pofitive law and
judicial precedents fhould be totally filent on the fubje&, the prin-
ciples of morality, equity, and good confcience, would furnith an
adequate rule to influence and dire&t our judgment. By that rule
we muft difcover that the defendant, having contradted to make a
conveyance, or to pay a fpecific fum, within a limited time, was
guilty of an immoral a&, in omitting to perform cither of the al-
ternatives 3 and of courfe he ought not to be allowed to be a gainer

the violation of his engagements. It is true, that we cannot

mpel him fpecifically to comply with the terms of the contrad,
as a Court of Chancery might do; but we can enforce the payment
of a compenfation for the breach ; and as the breach was made in
the contra& at the end of fix months, when cither the lands fhould
have been conveyed, or the penalty fhould have been paid, the in-
tereft (which is a reafonable and moderate meafure of damage;)
ought



\Numb. XIL] A Of Penal Obligations. ’ 10y

ought in juftice to run from that period. The verdié&t for the

amount is, therefore, in our opinion, moral and equitable; nor is

there, I will venture to fay, any authority to impeach it, upon the

ftriQeft principles of law. 8bippen, Juftice ;« if the jury had under-
taken to give more than §ooo/. for the injury fuftained, by the in-

fration of the original contra&, their verdi€ would have been
affeCed by the cafes that have been cited. But the cafes go no
further ; and certainly do not deny the right of the jury to make an
allowance of intereft for the detention of the money, after the time
limited for its payment. Indeed, the ftrongeft poflible inference
to the contrary is to be drawn from the cafes cited by the defend-

ants 3 for Lord Mangfield having afked what elfe the jury could

give than the penalty, exprefsly adds, ¢ unlefs they had alfo given
intereft after three months,” ftipulated in the contraét. 4 Bur. 2228.

In thort, the 5000/, paid with intereft at this day is not in fa&, or
law, more than the gooo/. paid, without intereft, at the day it be-
came due. Smith, Juftice; the plaintiff is clearly entitled to the

intereft on every principle of law, morality, and equity. It would
have been fuflicient to me, therefore, if the verdi¢t had been unfup-
ported by any precedent: bug I am the more ftrengthened in my

opinion, as not a fingle authoritative diGtum is to be found againit

it. Yeates, Juftice, concurred. By the Court; let judgment be

entered for the plaintiff, for damages, intereft and cofts. Pewt v.

Wallisy 2 Dallas, 252. .

In forming an opinion upon the preceding cafes, I think it is
perfe&ly clear, that the do&rine which would exclude a party from
paying the entire penalty, fo that he might be held afterwards liable,
from time to time, to anfwer for the amount of damages accruing.to
an indcfinite extent, cannotbe fupported upon any principles of legal
reafoning. At common law, a perfon fued in an afion of debt
could only be fubje&t to the payment of the debt which was the
objet of the demand (with fuch damages, as under particular cir-
cumftances, might be allowed for the detention of it) ; the condition
providing that fuch debt fhould be a penalty for the fecurity of a
collateral obje&, was matter of defence; fhewing, that under the
circumftances of the cafe, the debt, which was the formal obje& of
the obligation, did not attach ; and this condition, which was in its
nature intended to limit the extent of the obligation, could not rea-
Tonably have the effeét of increafing it. When the condition had not
been performed, fo that the penalty attached as a legal debt, courts
of equity, in fome cafes, interpofed, to prevent fuch penalty being
carried further than what was con{idered to be its fubftantial intent,
the fecurity of the aftual damages fuftained by the non-performance
of a primaty agreement, but the interpofition for that purpofe was
neceffarily ag the inftance of the obligor ; and if the obligor, inftead
. of
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of reforting to fuch interpofition, fubmitted to the payment of the
fum awarded by the jidgment as upon un unconditional debt, no
further remedy could have afterwards been obtained upon the foot-
ing of the penal obligation. When the lcgiﬂaturc, by the ftatute
of William, introduced the fame principle in the proceedings at
law, which had previoufly been the foundation of a pralice in
courts of equity, it certainly was not intended to extend the limits
of the former legal obligation; the purpdfe was merely to confine
the operation of it to what was regarded as its aCtual objeét ; and
when that object had exhaufted the debt which conftituted the'
formal fubje& of the obligation, there was nothing further to which
the provifions of the legiflature could be applied. Execution was
to be only taken out for the damages awarded, but the judgment
was to remain as a fecurity for further breaches; a judgment
wholly fatisfied could not be a fecurity for any thing; and a judg-
ment partially fatisfied muft, upon the fame principles, only be
fecurity to the extent in which it was not fatisfied.

The cafes in which it is held, that after feveral payments of an
annual or other petiodical fum, fecured by a penalty, execution
may be had for the entire penalty, without regard to fuch previous
payments, ftand upon a very different footmg from thofe which
relate to the queftion of a penalty remaihing as 2 fecurity for further
payments, accrumg afier the offer of an entire payment of the penalty
ftipulated ; for, in the former cafe, the payments are not made as a

artial fatisfaltion of the debt compofing the penalty, but asa per-
formance of the condition, upon the failure of which alone the penal
obligation is to attach.

The allowing a party to have fatisfaltion to the extent not only
of the debt which conttitutes the penalty, but alfo of the intereft on
that penalty, which is the proper damages for its detention, appears
to be no more than anfwering the claims of ordinary juftice, when
the non-performance of the condition is attended with circumftances
that render the penalty, without fuch intereft, an imperfeét fatis-
falion of the primary object of the contra&t; and it certainly pught
to be the aim of every tribunal to rénder as perfe@ juftice as is
conGftent with the rules of law. By the rules of law, real damages
may be allowed for the detention of a debt. For that, the cafe of
Holdipp and Otway is a decifive authority. By the forms of law,
3. damages is always awarded’ for the detention of the penalty,
or any other debt; and thefe forms will be beft rendered fubfer-
vient to their fubftantial purpofes, by their being extended fo far
as may be neceffary for fecuring ‘the original obligation, prondd
they are not extended further than is confiftent with their own par-
tlcularchara&ﬂ' Anddncupamc\darlythccafe w:threfpe&
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to bonds for fecuring money, when the principal and intereft
amount to mere than the formal penalty ; whilft the Courts rea
Rrain the legal operation of the formal inftrument, in order that
it may not be carried beyond the fubftantial purpofe on the ome
hand, it is very unequal juftice not to allow the full extent of that
operation, when it is neceflary to enforce fuch purpofe on the other,
And it is the more extraordinary, that coyrts of equity, which in
other cafes fo far facrifice the form to the fubftance of the tranfe
attion, as to enforce the fpecific performance of an agreement, only
evidenced by its being the condition of a penal obligation, without
allowing the payment of the penalty to be fubftituted for the pere
formance of the agreement, fhould fo completely deviate from that
pratice in the very inftance of all others where the real purpofe of
the agreement is moft indifputably evident, and where the meafure
of juftice is with moft facility afcertained (a). But fo are the pre.
cedents; and it is eafier to follow precedents than ‘to ingeftigate
principles, and there is often a timidity in deviating from even thofe
precedents which are moft at variance with principles, and that,
when the effe@s of the deviation would be merely profpeQive ; and -
none of thofe mifchiefs would arife which are the confequences of
difturbing precedents that have been refted upon as rules of pro-
perty, and have fo interwoven themfelves with the frame and fube
ftance of the law, that they cannot be feparated without occafioning
an injury difproportionate to the advantage.

There is a ftrong cafe, illuitrative of one of the principles laid
down by Pothier, that the penalty fhall be deemed a full fatisfaction,
and which perhaps carries that principle beyond its fair extent. A
fervant entered into a bond for the due performance of his fervice,
and the mafter having recovered upon the bond, and received the
money, it was held that he could not maintain an a&ion againft a
third perfon, by whom the fervant was feduced, though the money
was not paid till after the other action was commenced. It was
faid that a penalty, in the very term, includes more than the real
damages altually fuffered, and that the mafter having received more
‘than ample fatisfaltion for the injury done him, he could not aftere
wards proceed againft “any other- perfon for a further fatisfaltion.
Bird v. Randall, 3 Burr. 1345.. The modern determinations, that
the penalty is only to be confidered as a fecurity, may perhaps ine
duce the confequence, that the rule eftablifhed in that cafe cannot
be applied. ‘

() I am heré ouly contending for that incomplete juftice which is fuisfied with the
Paymeat of Gmple lnteselt, but the credito, can only be placed in the fituation which b
Would heve been in if the primary agreement bad been performed by the pryment of com-
pound interelt; and probably he may have in the mean time been accumulating a load J

“‘!’!ll lﬁhtq.thﬁu which. he has been obliged to bersuw, in lise ofthofs
which he was intitled to reccive. -
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" Much of the reafoning in the caf¢ itfelf appears very difputable,
and fome of the pofitions which it contains are clearly untenable.
It does not, in point of reafon, feem to be, by any means, 2 ne-
eeﬁ'ary confequence, that one man fhall not be charged with what

aFreed to pay upon the non-performance of his contra, and
other charged with damages for the injury which he has com-
mttzd, in caufing that contraét to be violated.

In the cafe of the Duke of 8¢. Alban’s againft Skore, 1 H. Bl
270. it appeared, that the plaintiff had entered into articles of agree-
ment with the defendant for the fale of an eftate, upon which all
trees were to be valued and paid for by the purchafer, according to
the valuation ; and the parties mutually entered into penalties for the
performance of their agreement. In an aftion to recover the pe-
nalty, on account of the defendant refufing to complete his purs
chafe, it was pleaded; that the plaintiff had cut down fome trees,
and thereby difabled himfelf from performing his part of the cons
tra&t ;5 and a principal part of the difcuffion turned upon the nature
of the agreement, and upon the queftion, whether this was not fuch
a reciprocal agrecment, that any non-performance on the one fide
would excufe a non-performance on the other? But the point de-
cided was, that as this was not an a&tion of covenant where one
party had performed his part, but was brought for a penalty, on
the other party refufing to execute a contraét, and that, to entitle
the party bringing the altion to a penalty, he ought pun&tually,
exadltly, and literally, to complete his part.

It is to be obferved, that this opinion was pronounced without
adducing any reafon, or citing any authority, that the point was
firft ftarted by the Court, without having been agitated at the bar,
fo as to enable the ‘plaintif’s counfel to agitate its juftice or pro-
priety. In order to form an opinion upon the re&itude of the de-
cifion, it muft be affumed, that the plintif’s breach of the agree-
ment was not fuch as to liberate the defendant ; but only fuch as
to entitle the defendant to a compcnfatxon in damages; for the
Court thought themfelves relieved from giving ajudicial opinion
upon that part of the cafe. At common law, certainly it was no
objeion to a perfon fuing for a debt due to him, that a fimilar
debt was due from him. The ftatutes of fet-off have introduced a
particular fyftem upon that fubjet ; but this cafe was not at all put
upon the footing of a fet-off. Previous to the ftatute of William,
the courts of equity had reftrained a&ions for penalties on the non-
perfermance of covenants to a mere fecurity for damages a&ually
fuftained; and by that ftatute, ¢he fame principle is introduced
into courts of law ; fo that the effet of the decifion is, that not-
withftanding a party hmng, to a certain ment, violated his part of

~ the
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thé agreement, and being fubje&t to damages for fuch violation, is
intitled to an ation to the full extent of the damages fuftained by
the non-performance of the oppofite party, and notwithftanding an
a&tion, which in point of form is for the recovery of the penalty,
is in fubftance only a remedy for the atual damages, he fhallbe de-
prived of that particular remedy, for the flighteft poffible violation of
-hisown part of the agreement. I forbear entering into a further dif-
cuffion, how far that propofition is founded on corre& and accurate
principles, but have thought it proper to ftate the propofition accord-
ing to what appears to be its neceffary import and effet ; by doing
fo, the {peculative inquirer will be enabled to form an opinion for
himfelf, as to the foundation upon which it is eftablithed ; but I am
far from thinking, that any reafoning upon its principle will, in
pra&tice, be allowed to diminifh its authority.

There is a cafe contrafted to that of a penalty, in which a creditor
agrees, upon a certain condition being performed, to remit an ad-
vantage to which he is otherwife entitled ; in this cafe, the con-
dition muft be literally performed : thus, where a bond was entered
into, with a condition to pay a fum in grofs on a given day, and
a fubfequent agrecment made in favour of the debtor, eafing him of
that ftipulated payment at that fixed day, and confenting to take it
by inftalments, provided that he paid it punctually at the days agreed
upon, otherwife the agreement and defeazance were to-be void, Lord
Mansfield faid : as the debtor has not paid the money pun&ually,they
are void, and the grofs fum is due. There is a diftii&ion in the
court of Chancery, that if 5 per cent. be referved for intereft; with a
condition to accept, if pun&ually paid, this condition muft be
ftrictly performed, and the debtor fhall not have relief after the day
of payment is elapfed (becaufe the abatement was to be upon a
condition which is not performed) ; but if 4 per cent. is referved,
with an agreement, that if the four be not punétually paid at the
day, the debtor fhall pay five, that fhall be confidered as a penalty
added, and the court of equity will, in fuch cafe, relieve againtt- it.
Now, the prefent cafe is in effe® within the former part of this
diftin&ion ; for it is a condition unperformed, therefore, the debtor
cannot have relief in a court of equity, any more than he canhave
it ina court of law; but the creditor has a right to have recourfe to
hisbond.  Bonafous v. Rybot, 3 Burr. 1370.

NUMBER



e  APPENDIX.  [Numb XIL

NUMBER, XL
(Refetred to, Vol. I. p. 408.)

Of Compenfation, or fet-off.

Itis evidently a principle of natural reafon and juftice, that when
two partics are mutually indebted, the balance only fhall be paid ;
and that one of the parties fhall not be compellable to pay the debt
which he has incurred, and be left to fue for that to which he i»
entitled, This principle forms an eflential part of the civil law:
and the cffe@ of fuch mutual debts, in deftroying each other, is
diftinguithed by the term Compenfation; the extin@ion or re-
du&ion of the one debt enfues immediately, and by operation of
law upon the other, being contralted ; as is fhewn in the Chapter
to which this Appendix refers.

By the common law of England, if the plaintiff was indebted to
the defendant in as much or more than the defendant was indebted
to him, it was no defence. Until the reign of Queen Anme, if a
perfon who owed me 1000/. became a bankrupt, and I was indebted
to him in §o/. 1 muft have paid the §o/. and have been left to my
chance of any dividend upon my larger demand ; or reverfing the ac-
count, I muft have paid the 1000/ entire, and have taken my
chance of the dividend upon the 5o/. If my debtorin the larger fum
died, I muft ftill have paid the debt due from myfelf, poffibly for
the fatisfaltion of his fpecialty creditors, and might entirely lofe
the whole of my crofs demand. ¢ The nitural good fenfe of man-
kind was firft fhocked at this in the cafe of bankrupts, and it was
provided for by 4 Anne,c. 17.§ 11. and § G. 2.ch. 30. § 28. Where
there was no bankruptey, the injuftice of not fetting off (efpecially
after the death of cither party) was fo glaring, that Parliament
interpofed, by the aéts of the 2 and 8 of Ge. 2. and in any a&ions
where there are mutual debts, the defendant may fez off the debt

* due to himfelf, againft that for which he is fued. Before the fta.
tutes which have been mentioned, where the nature of the employ-
mient, tranfa&ion or dealings, neceffarily conftituted an account,
confifting of receipts and payments, debts and credits, the balance
only was confidered as the debt, and could only be recovered.”
Vid. Green v. Farmer, 4 Burr. 2214.

The do&rine which was thus introduced into the law of England,
partakes very much of the mature of compenfation in civil law ; but
there is this material difference, that the debts are not in themfelves
and of right balanced and extinguithed ; that the right of fe-off is
merely a defence to an altion for the debt; that a defendant is not

obliged
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obliged, in any inftance, to avail himfelf of this right, but may at
his option pay, or on other grounds conteft, the one debt, and
bring a feparatc ation for the other. If the creditor, to whom
the larger debt is due, brings an adtion in which the other does not
fet off his mutu:l demand, but brings a counter-ation, the debt
due to the firft may be fet off in the a&ion by the laft, and is not
extinguifhed by his firft obtaining a verdi& for his whole debt 5
and he may take advantdge of it in the aCtion againft him, remitting
fo much of what he has recovered, as will reduce it to the balance.
Bafkervillev. Brown, et e contray 2 Bur. 1229.

The principle that the debt is not extinguifhed by the right of
fet-off, is firongly illuftrated by the cafe of Pitts v. Carpenter,1. Wilf.
19, in which it was held that the plaintiff, to whom a larger debt
than 4os. was originally due, but whofe demand was reduced by
fet-off to lefs than that fum, might bring his a&ion in a fuperior
court, and was not within the provifions of a local a&, confining
debts for lefs than 4os. to an inferior jurifdition.

In the law of England, as in the civil law,the right of compenfas
tion or fet-off, is confined to debts ; one injury cannot be balanced
againft another, nor-an injury againft a debt. Freeman v. Hyett,
1 Bl. Rep. 394. Neither can unliquidated damages, for not per-
forming an agreement, be fet off, either againft another demand of
a fimilar nature, or a debt. Howlett v. Strickland, Cowp. 6.
Weigall v. Waters, 6 T. R. 488. or, vice verfd,a debt againft thefe,
Bull. N. P. 181. And this rule applies even when there is a
bond with a penalty, which in point of form conftitutes a dcbt,
but the payment of which as fuch cannot be effellively enforced.
Redriff v. Hogan, Bull. N. P. 180. It may be added, that upon
a bond for the payment of money, the money fecured, and not the
penalty of the bond, is for the purpofes of fet-off confidered as the
debt. 8 G. 2. ch. 24. And by fetting off any money due under fuch
a bond (as the arrears of an annuity), the bond is not extinguithed.
Bu¢ certain ftipulated damages which are precifcly due according
to the terms of a contrat, or a penalty to which the defendant has
become abfolutely entitled, may be fet off, thefe being certain
liquidated debts. Fletcher v. Dyke, 2 T. R. 32. Tt was ruled, in Bland
v. Karr, 1 Eaff, 375, that it was no anfwer to a plea of fet-offy
that the defendant promifed to pay the plaintiff in ready money.

The mutual debts muft be due in the fame right, and thercfore
a perfon cannot fet off a demand in his own right againft one,
for which he is fued as executor, or the reverfe, Stat. 22 G. 2. €. 22¢
J-13. When a perfon continues fenant, or receiver to executors,
after a teftator’s death, he cannot fet off againft debts contrafted

by him- in that capacity, debts due from the teftator in his life-
Vor. II. 1 time.
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time. Sbapmanv’ Tbomjbn, Bull. N. P. x80. Tegetmyer v. Lumley,

Willes, 261. Montague-on Set-Off, 32. Alfo if a debt is due to,
ot from feveral perfons jointly, there can be no fet-off on account
of the debt of cither of them fingly; and a debt to or from a man
in his own tight cannot be fet off, againft a debt in right of his
wife. 'T'o this principle, and alfo to the public nature of the truit
repofed in the afignecs of a bankrupt, may be referred the decifion
that fuch an affignee cannot retain a dividend due to one of the cre-
ditors, by fetting off a debt from the creditor to himfelf. Brown v.

Bullen, Doug. 407.

But where two perfons are indebted jointly and feverally, that en-
gagement as being fcveral may be fet off againt the debt claimed
by cither of tlem individually.  Fletcher v. Dyke, 2 T. R. 32.
Alfo, a debt from or to a furviving partner, may.be fet off againft
that for which he fues or is fued, on his own account. Skipperv.
Stidftone, § T. R. 493. Frenchv. Andrade, 6 T. R. §82.

It is a propofition confirmed by ull the preceding cafes, that a
debt cannot in gencral be fet off, unlefs a counter action could be
maintained between the fame perfons, and in the fame chara&ers.
But therc may be fome' exceptions to the literal application of this
rule.  For inftance, Bottomly {ucd Brook on a bond. It was held
to be a good caufe of fet-off, that the hond was given to Bottomly,
as a truftee for Chanccllor, and that Chanecllor wasindebted to the
defendant. 7id. 1 T. R. 619.

A debt may be affigned: and, though no adtion can be maintained
for it in the name of the affignee, yet as fuch affignments have
for various purpofes been recognized in courts of law, it may be
reafonably inferred, that after a perfon has afligned the debt due to
him, and notified the aflignment to the ‘debtor, he cannot fct off
that demand againft one which may bc due from himfelf; on the
other hand, it would be reafonable to allow it to be fet off by the
perfon to whom it was afligned ; at leaft, againft any debt contraéted
after notice of the aflignment (2); and that a debt due from fuclr
perfon might be fect off, againft the action nominally brought by
the original creditor ; but I do not ftate thefe diftinctions as having
any higher authority than mere fuggeftion.

A broker under a commiflion de/ credere, who is anfwerable for
debts and lofles, may fet off againft a debt from himfelf, thofe debts
which are due to his principal, and for the amount of which he
is perfonally liable, the tranfa&ions having paffed wholly with him-
felf, Grove v. Dubois, 1 T. R. 112. Ithas even been decided that

" (a) As to the general principles nfpe&m; debts, fo affigned, ¥id, Appendix to
P L Ch 1. § 10 Aste 5, (No. IV.)
2 broker
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‘a-broker with' fuch commiffion, who has patd his entire debt to
the affignees of a'bankrupt, was entitled to receive it back. Bize
v. Du‘h_lﬁrl, 1 T. R. 285. And it has been held that a falor
"who receives goods, and is authorized to fell them in' his own
name, and makes the buyer debtor to himfelf, has a right to
bring an ation to compel payment: and it would be no defence
to fay, that as between the buyer and the principal, the buyer
ought to have that money, becaufe-thé principal is indebted to
him in more than that fam ; for the principal himfclf can never
fay that, but where the faGor has nothing due to him. Drink-
water v. Goodwin, Cowp. 251. It feems a ncceflary deduétiont
from thefe cafes, that if a faCtor fells goods in his own name, and
an a&ion is brought by the principal, the buyer may fct off any
debt due to him from the faltor; and fo it has been detided,
George v. Claggett, 7 T. R. 3359.

Amongft the other cfles of compenfation in the civil law, as
amounting in itfelf to a liquidation of the debt, a creditor is
obliged to reftorc the pledge, upon contradting a debt to
an equal amount, or upon contralting a debt to a fmaller
amount, and an offcr gf the balamce. T conceive that the difference
between compenfation and fet-off, as cftablifhed by our modcrn
ftatutes, would in this refpect be material 5 that our right of fet-off
is mercly a matter of defence, and is not in any cafe the founda«
tion of a claim. It is eftablifhed by feveral cafes, that there can
be no fct-off in the cafe of a diftrefs for rent. Vid. the cafes cited,
Sapsferd v. Fletcher, 4 1. R. §11. Lord Kenyon there faid, « It
was much to be lamented that it fhould have been fo decided, but
for the fake of certainty in the law, they muft fubmit to thofe deci-
fions, till the legiflature alter the law. 'The decifion in the prin-
cipal cafe was, that a fubtenant, who, under threats of diftrefs, had
paid rent to the original leflor, ‘might defend himfelf to that extent
againft the diftrefs of his own landlord, the originalleflee ; for thatit
amounted not to a fet-off, but a payment, which feems fully to fup-
port the diftin&tion fuggefted. Upon the fame principle I am ftrongly
inclined to think, that intereft is not ftopped by contraling a debt,
which does. not carry intereft ; and that only the principal of
fuch a debt can be fet off againft the full claim for principal
and intereft. Before the ftatutes of fet-off, the queftion could not
have arifen, and thofe ftatutes do not feem fufficiently compre-
henfive to produce the effe& of extinguithing the debts to the extent
of their concurrence,

If a debt, barred by the ftatute df limitations, be pleaded as a
fet-off, the plaintiff may reply the ftatute ; if it bz given in evidence
o a notice of fet-off, it may be objected to at th: trial. Bul/l. N. P,

' 180;
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1803 but perhaps, in moft cafes, the fubfiltence of the mutual
accounts would e licld to take the cafe out of the fatute. Vid.
infra, No. XV.

It isnow fettled, contrary to former opinions, that fet-off can
enly be maintained for fuch debts as were due at the commence-
ment of the action. Evans v. Profir, 3 T. R. 186.

" The courts of law exercife a fummary jurifdiCtion, with regard

to money due upon judgments, more extenfive than the right of
fet-off under the ftatutes; the provifions for fet-off, under the
bankrupt laws, are alfo more extenfive than the common right of
fet-off above mentioned ; but a particular examination of thofe
fubjets, or a view of the doftrines of pleadings, and pra&tice re-
fpecting fet-off, dots not fall within the fcope of the prefent
defign.

The principles, and cafes relative to the law of fet-off, are col-
le&ted in a publication by Mr. Alontugue, which has appeared fince
the preceding fummary was compoied.

NUMBER XIV.
Of Confufion or Extinguifbment.

(Referred to, Vol. L p. 429.)

Moft of the obfervations in the chapter of Pathier, to which
“this number refers, are principally applicable to the cafe of an
heir, who, according to the rules of the civil law, was a come
plete reprefentative of the deceafcd, both in refpe@ of his rights
and obligations, without refercnce to the adequacy of the property,
whofe fituation was therefore materially different from that of the
heir, or the executor of the Englifh law. .
Much of what is ftated upon the fubje&t of confufion, is enly
an amplification of the felf-evident principle, that no man can be
‘under an obligation to himfelf. With us where a debtor or cre-
ditor is made execator, it is plain that an a&ion cannot be fuf.
tained, in refpe of that charafter, by the ordinary procefs of the
law ; but fo far as the rights, or obligations of third perfons are
involved, the courts of equity will provide that there fhall not be
1ny defc& of fubftantial juftice, by the union of.two charaGers
in the fame perfon; but the refpeftive charaQers, fq far as is necef-
fary for this purpofe, will be confidered as no lefe diftin@, than if,
they had sefided in different perfons,

Ons
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One of the moft familiar inftances of confufion taking
place, according to the Englifh law, is the marriage of the -
debtor and creditor, by which, as a general rule, the refpe&tive
tights and obligations become abfolutely extin&t, and do not re.
vive upon the death of either of the parties. The civil law ad-
mitting a feparation of property between hufband and wife, the
fame confequence did notcenfue. In the Englifb law there is an
excepted cafe, where a hufband gives a bond to his intended wife
for a provifion, to take place after his death.. Vid. Cage v. Affon,
7 Lord Raym. 515. Milbourn v. Ewart, § T. R. 381. And in
equity, any agreement between the patties, in reference to their
intended marriage, will be enforced ; notwithftanding the fa.ilurc
of the legal remedy.

With refpeét to executors, the effeét of extinguifhment is very
fully difcufled, in the cafe of Wankford v. Wankford, 1 Salk. 229,
and it is deduced as a fettled rule from preceding authorities,
that if feveral perfons are bound jointly and feverally, and the
obligee makes. one of them his executor, it is a releafe of the
debe; and the executor cannot fue the other obligor. So, if the
obligee makes the obligor and another executors, aithough the
obligor never adminifters, yet the altion is gone for ever; and al-
though the obligor dies, and makes an executor, the other co-execu.
tor of the firft teftator who furvives fhall not have an action againft
the executor of the obligor.  But if the executor of the obligee takes
the obligor to hufband, that is no extinguifhment of the debt; be-
caufe the hufband may pay money to his wife as executor, and if
fhe lays the money fo paid to her by itfelf, the adminiftrator de bonis
non of her teftator (if fhe dies inteftate) fhall have that money as
well as any other goods of the teftator.

If adminiftration of the goods of the obligee is committed to the
obligor, that is but a fufpenfion of the altion, and not an extin-
guifhment of the debt ; the reafon is, that the commiffion of admi-
niftration is not the a&t of the obligee. All the intereft of the’
adminiftratot is from the ordinary ; but all an executor’s intereft
is from the teftator,

This extinguithment upon the appomtmcnt of an executor, is
not wrought by way of actual releafe; but is in the nature of
a legacy, and like all, other legacies muft be poftponed to debts
from the teftator ; a{d therefore, though no adion can ever be
maintained for a debt, which is extinguifhed by the debtor being
sppointed an executor, he is chargeable with it in account, as
patt of the affets of the teftator, *fo far as the intereft of creditors
s concerncd 5 and I apprehend there can be no doubt, but a fuit in

I3 cquity
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equity may be maintained againft a perfon whofe obligation is difs
charged by the appointment of his co-opligor, as an cxecutor ().

That fuch appointment fhall even operate as a legacy is by no
means clear ; and at any rate it only amounts to a mere prefump-
tion, liable to be repelled by inference from other parts of the
will ; as where a teftator ‘leaves a legacy, and dires it to” be
gaxd out of a debt due to him from ghe executor, fuch debt fhall

¢ affets to pay, not merely that {pecific: legacy but all other lega-

cies. 3 Bac. Abr. 11. Yelv. 160. () In like manner, if he leave the
executor a legacy, it is held to be a fufficient indication, that he
did not mean to rclcafe the debt, and in fuch cafe the executor
fhall be truftec for the refiduary legatee, or next of kin. Comey
v. Goodingey 3 Bro. Ch. 110. So where a teftator bequeathed
large legacies, and alfo the refiduc of his eftate to his cxecutors,
one of whom was indebted to him by bond in 3ocol, it was
decided that this debt fhould be added to the furplus, and that
both executors were equally entitled to it. Brown v.'Selwin,
Temp. Talb. 240. Toller 274. ,

“The cafe of Coney v. Goodinge may warrant a more extenfive in-
ference than is drawn from it by Mr. Tuller : for the Lord Chan-
.cellor did not, according to the report (which is very fhort), found
his decifion principally upon the exccutor having a legacy; but
declared generally, that he thought it a fettled point in that court,
that the appointment of the debtor exccutor, was no more than
parting with the a&ion. I donot find any exprefs decifion in fa~
vour of fuch extinguifhment operating as a legacy, although it is
taken for granted in very refpcétable text authorities (c). :

There is a material difference between a debtor being appointed
executor by his creditor, and a creditor being appointed executor
by his debtor. In the firft cale, the debt is extinguithed, fo that
no.ation can be ever brought. In the fecond, the executor may
fue the heir upon any debts for which the heir is legally bound,
unlefs fufficient affets come to him as executor; for although he
js the perfon to reccive, yet having no affets he is not the perfon
who ought to pay ; but if it appears that he has adminiftered aflets

(a) Thisis the opinion of Powell, . though Helt, Ch. J. contra, fays it does mot
smount toa legacy, but to a payment and releafe ; he, however, admits it to be affets.

(&) This cafe does not, however, warrant the propofition.

(¢) 2 BL Com. 512, Harg. n. Co. Lit. 264. In Efrington v. Ewansy Dickems, 456,
Lord Thurlow faid, that wheye an obhgee makes an obligor one of the executors, and takes
po notice of the band, but devifes the refidue of the eflate to others,. he was clear that it
was not in equity an extinguithment of the debt, though at law it wotld be fo, becaufe
» perfonal demand once fufpended is not to be sefumed ; and he decreed the executor to

prgoua accondingly.
1)
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to the amount of the debt or demand, it has becn decided that
it would be a good defence to the heir.

We have feen that the extinguifhment takes place, in regard to
a debtor appointed cxcutor though he never adminifters; buta
creditor who was appointed exccutor, having refufed to a&,
was allowed to fuftain an action’againft the other executor;
and Lord Kemon faid, that the propofition, that if A. owe B.
a fum of moncy, and chufe to make him his executor,
though he will not a&, his legal remedy is extinguithed, was too
monftrous to admit of any argument.  Rawlinfon v. Shaw,
37T. R.577-

In the ¢afe of Goodrngt v. Wells, Doug. 771, 2 perfon being
feifed of an eftate as truftee, by defcent on the part of his mother,
became entitled to the beneficial intereft by defcent on the part
of his father, and the queftion arofe after his death, whether the
paternal or the maternal heirs were entitled ? The cafc was de-
cided upon a point irrelevant to the prefent fubje& ; but Lord
Mansfield, and Afbburf, and Buller, . (Willesy contra) intimated
their opinion in favour of the maternal heirs; for that the mo-
ment both the legal eftate and the truft meet in the fame perfon,
there is an end of the truft which is merged and gone, for a man
cannot be a truftee for himfelf, and one fet of heirs has no more
equity than the other ; there never was a caft in which it was held,
that when an eftate came by defcent, the heir was a truftee though
the anceftor was not.

Where a perfon poffeffed of an eftate becomes in a different
right entitled to a charge upon the eftate, the charge is in gencral
merged in the eftate, and does not revive in favour of the perfonal
reprefentatives againit the heir ; there are particular exceptions,
as where the perfon in whom the interefts unite is a minor, and
can therefore difpofe of the perfonalty and not' of the eftate ; but
in the cafe of a lunatic, the merger and confufion was ruled to
have taken place. Lord Compton v. Oxenden, 2 Vef. Fun. 261. Lord
Lougbbaraugb faid, that it is a clear principle, both at law and in’
equity, that where there is a confufion of rights, where debtor and
creditor become the fame perfon, there can be no right put into
exertion, but there is an immediate merger ; but it is true in equity,
though there may be that which, if all was reduced to a legal right,
would of neceffity operate as a merger, the court aCting upon the

truft will on the intent exprefs or implied preferve them dxﬁm&:
wnd thiat confufion of nghts will not take place.

I4 - NUM.
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NUMBER. XV,
(Referred to, Vol. L. p. 457.)
OFf the Statutes of Limitations,and of Prefumptions founded upon Length

of Time.

In 'ftating the Englifp law refpe&mg limitations, and prefump-
tions founded upon length of time, I fhall 1ft advert to the pro-
vifion refpe@ing ordinary debts; 2d, (deviating from my ufual
plan which docs not embrace the law of real efiates) to the cafe
of cjeétments ; and 3d, to thofe cafes in which, without any legif-
lative provifion, the Courts of Juftice have adopted rules, analo-
gous to thofe conftituted by ftatute; without dwelling upon
a&tions for injuries, or provifions of a fpecial and particular nature.

By ftatute 21 Fac. 1. Ch. 16. § 3. all altions of account, and
upon the cafe, other than fuch accounts as concern the trade of
merchandize, between merchant and merchant, their faGors or
fervants, all altions of debt grounded on any lending, or contra&
without fpecialty, and all aétions of debt for arrearages of rent,
fhall be commenced within fix years after the caufe of action.

By the fame fetion, ations of trefpafs, detimue and scplevin,
muft be commenced within fix years; actions of affault, battery,
wounding, and imprifonment, within foyr years; and acions of
flander, within two years.

By § 4. if judgment is given for the plaintiff, and afterwards
reverfed by a writ of error, or arrefted; or if the defendant is out-
lawed, and the outlawry reverfed, a new altion may, from time to
time, be commenced within a year afterwards,

And by § 7. if any perfon entitled to any fuch caufe of trefpafs,
detinue, a&ion for trover, replevin, a&ions of accounts, a&ions of
debts, alions of trefpafs for aflault, menace, battery, wounding, or
imprifonment, attions upon the cafe for words, at the time of the
caufe of alion accruing, fhall be under the age of twenty-one
years, fem coverty nom compos mentis, imprifoned, or beyond feas,
fuch perfons fhall be at liberty to bring the altions within the
time before limited, after being of full age, difcovert, of fane mea
mory, at large, and returned from beyond feas, as other perfons
not having the fame impediments thould have done.

And by 4 & 5 Ann. c. 16. where any perfons, againff whom there
§s caufe of attion, fhall be beyond fea at the time of fuch caufe of
action accruing, the perfons who fhall have fuch caufe of adtion,
fhal] have liberty to bring an aftion within fuch times as are
Jimited by the ftatute of Fames, after their return.

L. The principle ftated by Pothier, that prefcription cannot begin

to run, but from the time when the ereditor might inftitute his
2 demand.
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‘demand, is included in the very terms of the ftatute, fo that if
credit is given, or if a debt is contratted upon condition, it is mani.
feft that no caufe of aftion can arife until the credit is expire
or thé condition performed, and confequently that before th
periods the time of limitation cannot commence. When the de-
fendant received money belenging to an inteftate’s cftate, it was
held that the limitation only commenced from the time of ade
miniftration being granted; for until that time there was no
perfon entitled to reccive the money. Cary v. Stevenfon, 2 Salk. 421.
See Witterfbiem v. The Countefs of Carlifle, 1 H. BI, 6o1.

Iam not aware of any cafe in which the fubje& of a contrall,
including feveral diftinét times of payment, has fallen under con-
fideration. To fuch a cafe the terms of the ftatute may be liter-
ally applied, fo as to run for each portion from the refpelive times
of payment ; and I fee no ground upon which the operation of it
can be prevented, though, under thefe circumftances, the courts
would in all probability be peculiarly difpofed to favour every im-
plication of an acknowledgment, extended to the time appointed
for the lateft payment. '

Where there are mutual accounts between the parties, an
acknowledgment will be implied at the time of the laft tranfation ;
this will be more particularly mentioned prefently. But the par-
ticular exception in the ftatute of accounts, between merchant and
merchant, feems to have a more extenfive effe@ ; for it has beea
held that to fuch cafes the ftatute does not at all attach, and there-
fore where the caufe of alion is brought within that exception,
no length of time can be alleged as a bar to the demand. Catling
v. Skoulding, 6 T. R. 191 (a). This exception is clearly confined to
the cafe of mutual accounts and reciprocal demands between two
perfons in trade, and does not-extend to cafes between a tradefman
and his cuftomers, for thefeare riot merchants’ accounts, Bul. N.
P, 149. .

The continuance of a mutual account of debts and credits is
held fufficient evidence of an acknowledgment: for, where an
aCtion was brought for feveral years’ rent, and the tenant had
fupplied his landlord with fhop-goods during the latter period of
the tenancy, it was held that the ftatute did not apply. Lord
Kenyon faid, ¢ Here are mutual items of account, and I take it to
be clearly fettled as long as I have any memory, that every new
item and credit in account, given by one party to the other, is an
admiffion of there being fome unfettled account between them,
the amount of which is afterwards to be afcertained ; and any a
which the jury may confider as an acknowledgment of ity being

(#) Vide i foveral cafea cited, Williams’s notes to p. 8. Senad, 137 -
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an open account, is fufficient to take the cafe out of the flatute.
‘Where all the articles are on one fide, it fecms, dccording to a cafe
cited by his Lordfhip, and"decided by Mr. Juftice Dennifon, that
the laft item, which happens to be within fix years, fhall not draw
after it thofe that are of longer ftanding. Catling v. Skoulding, Ub.
Sup. '

In the exceptive claufe of perfons under certain pretections,
moft of the caufes of action before enumerated are repeated ; but
the claufe does not mention altions on the cafe generally, but
only a&ions on the cafe for words. It has however been decid.
ed to have a general application, and to include the common ac-
tion upon promifes, for recovery of debts; altions of debt are in-
cluded in the enumeration ; and though there is a cafual omiflion
of expreflion in.the excepting claufe, it is impoflible to fuppofe
- that this exception was intended to apply only partially in refpeck

of the objects mentioned in the general purview. ¥ide Rochtfchilt
v., Leibman, 2 Str. 836.

Upon the effet of the exception as to perfons beyond feas, it
has been obferved by the Court of Common Plcas, that if the plaine
tiff is a foreigner, and doth not come to England in fifty years, he
has ftill fix years after his coming to England to bring his a&tion ;
and if he never comes to England himfelf, he has always a right
of aftion whilflt he lives abroad, and fo have his exccutors or ad-
miniftrators after his death, An infant may fue before he comes
of age, if he pleafes; but if he does not, he has fix years aftcr he
comes of age, to bring his a&tion. While any of the difabilities
mentioned in the ftatute of limitations continue, the party may,
but is not obliged, to bring his a&ion. Statherff v. Grame, 3 Wilf.
145. It has been alfo decided, that if fome of the perfons, having
a joint caufe of attion, are in the kingdom, and others beyond feas,
the ftatutc attaches as if they had all been in the kingdom. Perry
v. Fackfon, 4 T. R. 516. The term beyond feas is firictly conftrucd,
and the exception is.not allowed to extend to a perfon in Scotland,
King v. Walkery 1 Bl. Rep. 286.

In cafe fix years have not elapfed at the time of the creditor’s
death, the executor is allowed to commence an alion after the
expiration of fix years, provided he does fo within one year after

_ the death of his teftator. This is faid to be by the equity of the
claufe which gives a year to commenge a new ation, in cafe the
firft judgmen thasbeen arrefted or reverfed. Bul. N. P. 150. Wilcock
v. Huggins, 2 Str. 9o7. However reafonable it may be to allow fuch
an exckption, it is not very obvious how any inference to that effe}
Gan'be drawn from the clavfs to which it is veferred, i
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It is a rule fully eftablithed, that when the time required by. any
ftatute of limitations has begun to run, it fhall continue, notwith-
flanding the party entitled afterwards falls under any of the pro-
teQtions, or, as they are ufually called, difabilitics ; for inftance, if
a woman marries the day fhe comes of age, or a perfon is thrown
into prifon the day after his arrival in the kingdom, the time will
run, without interruption, from the time of coming of age, or of
the arrival.  If it has commenced againft the anceftor, it will con-
tinue againft his infant heirs. A diftinétion was lately endeavoured
to be taken between a voluntary difability, fuch as marriage, and
one which was-involuntary, fuch as imprifonment; but this was
not allowed. Doe v. Fones, 4 I. R. 300. Smith v. Hill. ¥
Wif. 134.

According to the modern determinations of Engli/b courts, the
admiffion of a debt has a more extenfive effect than that which is
ftated by Pothier ; for it is now an eftablithed rule, the application
of which is of daily cxperience, that the flighteft acknowledgment
of the obligation not having been difcharged, is fufficient not only
to interrupt the operation of the ftatute, but to revive from that
time the right of a&ion, which was extin&.

Cafes have occurred, in which a perfon, by mentioning in con-
verfation that he had contraéted a debt, but fhould not pay it, as
it was of above fix years ftanding, or by declaring at the time of
his being fcrved with procefs, that he fhould on that account refift
the payment, has deprived himfelf of that right, upon which it was
his intention to infift.

What a&s or declarations conftitute an acknowledgment, is a
queftion of faét; it was therefore ruled, that a judge ought to
have fubmitted the effe& of a letter, couched in terms of ambi-
guity and evafion, to the decifion of a jury, inftead of deciding
upon the infufficiency of it, of his own authority, Llyd v. Maund,
2 T. R. 760., . :

A diftinétion prevails between fuch an aét as fhall prevent the
operation of the ftatute of limitations, and fuch 'as fhall repel the
defence of an obligation being contrafted during minority. In the
firft cafe, a mere admiffion that the debt remains undifcharged is
fufficient ; in the fecond, there muft be an allual promife. And
the diftinQion is not without foundation ; for, in the firft cafe, the
obligation is founded upon the fac, the length of time operatcs as
a defeazance, and the admiffion furnifhes evidence, that the pre=
fumption, which was the caufe of providing a bar, is contrary to the
fa. In the other cafe, there is 1o legal obligation in the firft in-
ftance; there is only a moral obligation, which may be a fufficient
sonfidegation to fupport an aQual -promife. The mere acknow-

' ledgment
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ledgment of fuch moral obligation can have no legal effeét; an
#Qual intention to affume a perfonal refponfibility is the only
foundation of a legal demand, and that intention muft be mani-
fefted by alls or declarations. inconfiftent with the contrary dif-
pofition.

The cffe& of the ftatute is confined to a right of a&ion, it is
“not to collateral purpofes regarded as an extinétion of the debt;
therefore, if a perfon by will directs. his debts to be paid, thofe
which were barred by the ftatute are held to be included.

Neither is a creditor, whofe debt is barred by the ftatute, pre-
cluded from - taking out a commiffion of bankrupt, at leaft, unlefs
the obje&tion is taken by the bankrupt himfelf. Quantock v. Eng-
land, § Bur. and even in that cafe, I have known the argument,
in fupport of the oppofite propofition, difallowed (a). And it is
clearly no objeétion to the proof of a debt, under a commiffion,
that it was contrated above fix years hefore the commiffion iffued.

A partial payment by on€ of the drawers of a joint and feveral
promiflory note, was held to be a fufficient acknowledgment, to
prevent the operation of the ftatute in favour of the others. Whit-
comb v. Whitingy, Doug. 652. And I conceive it may be ftated
generally, that an acknowledgment, in whatever manner by ane of
feveral joint debtors, fhall be obligatory upon all, and that the
diftin&ion between fuch acknowledgment being made within, or
after the period of limitation, would not be allowed.

It has been decided, that where one joint debtor became a
bankrupt, the payment of a dividend by his aflignees fhould ope-
vate as an acknowledgment to affet the other. Fackfon v. Fair-
éant. 2 H. Bl. 340. This was certainly carrying the matter to the
furtheft poffible extent; for the right to prove upon the eftate was
not affe@ed by the ftatute of limitations, and could not have been
refifted by the aflignees.

By the feveral decifions which have taken place, the effect of the
ftatute of limitations feems to be almoft reduced to a mere matter
of prefumptive evidence. However conformable fuch a courfe of
proceeding may be to the original principles, which render it expe.
dient to fix a limitation of time, it might be juftly queftioned, whe-
ther any thing lefs than an acknowledgment, intended to import the
fubfiftence of a valid obligation, fhould be allowed to fatisfy the
truc conftrulion of the fatute (5). i

4

() Upbn applying for the rule to fhew caufe why there fhould not be 3 new trlal in the
gufe of Olaifier v. Howes, teported-on another point, 7 T. R. 493,

(5) It is feveral years fince thefs obférvations bave been comamitted to wiiting. By &
very recent decifion, it was eftablithed, that faying, I do not confider myfelf as ewing Mr. B,
8 forthisg it being more than fix years fince  coniraGied s 1 hod the goodsy and paid 1::
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It may not be improper here to hint, that confiderable caution
fhould be applied to the evidence of perfons brought to prove a
mere verbal acknowledgment. 'Thofe perfons are often fele@ed to
apply to the party charged as debtor, on account of theis cunning
in catching at any ambiguous expreflion, and in reprefenting the
cafe moft favourably for thofe by whom they are employed. To
this it may be added, that fuch evidence is fcldom expofed to the
temporal ritks which attend the commiffion of perjury (a). It
has been argued, that where a party has been induced, by fraud, to
pay money, the ftatute of limitations does not rum, or at leaft
only runs from the time when the fraud is difcovered; but the
allegations in the particular cafe were deemed not fufficient to raife
the queftion. Bree v. Holbeach, Doug. 655. 1 ¢ n, however, hardly
think that the argument is tenable. Courts of equity have, in the
exercife of that difcretionary power which they are allowed to
poflefs, adopted an analogy to the ftatute of limitations, with an

and 26), remains dve, was an acknowledgment which took thedebt out of the fatute. The
Court faidy that whatever their opinion upon the ftatute might have been, had the quettion
besn new, yet after the lony train of decifions upon the fubject, it was neceffary to abide by
the conftru@ions which bad been put upon it; in conformity with which they thought
themfelves bound to hold that what was faid by the defendant was fufficient acknowledg-
ment of the pre-exifting debt, to create an aflump(it, fo as to take the cafe ouf of the
ftawute. Bryanv. Horfeman, 4 Eafty 5990 This decifion was certainly in conformity with
the feries of precedents upon the fubje& ; but as to the general precedent of adhering to the
me:e authority of former cafes, in oppofition to the pofitive terms of an a& of parliament,
or an eftublithed maxim of law, of placing a fecondary above a primary authority; much
doubt may fairly, and without difrefpeé, be entertained. Where the return to the ancient
principle would be attended with material detriment, as by difturbing titles to real eftates,
held under the fan&ion of 1ules, which, however erroneous in themfelves, have been eftz-
blithed by a feries of precedents, the ieafon for an adherence to the precedents evidently
prepunderates 3 but where there will be no inconvenience beyond the immediate cafe, where
the general confequences will be wholly profpeétive, I cannot but adhere to the opinion
(which 1 have perhaps expieffed with obtiufive repetition), that the cousts of juftice have
as much authority now to reftore the law, as they have had before to fubvert it; and that
a core& principle of law is an authority entitled to higher refpe&, than an erconeous fet of
precetlents,  Confidering the law, however, upon the pasticular fubjeé, as now beyond the
reach of argument, and aware how much my own opinion upon the effect of precedent is
different from that which ufaally prevails in practice, I think it not irrelevant to fuggeft to
pe: fons whofe claims are barred by the ftatute, and who with to obtain an acknowledgment .
of the fubfiftence of the debt, the utility of filing a bill of difcovery, obliging the defendant
to ftate whether the debt was contrated, and whether it has been pald, If the fubfiftence
of the debt is admitted, and withqut petjury, it cannot be denied, it will ‘not, if there it
any confifiency of decifion, be of any avail to add a claim to the protedtion of the ftatute,
(a) M. Serjeant Williams obferves to the fame effeét, that it might perhaps have becq..
8 well if the letter of the flatute had been firiétly adhered to; itigan extremely beneficial
law, on which, a3 has begn obferved, & Salk. 4a1. Green v. Revitt. the fecurity of all men
depends, agd is therefore to be favoured, andaalthough it will now and thea preveng y
man fiom resovering an honeft deht, yet it is his own fault that he poftponed his a&ion fo
+ longy befides which, the permitting of evidence of promifes, ard acknowledzments withip
the fix years, feems ta be » dangrrous inles o perjury. .

- exception
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exception in cafes of fraud; and it feems from thence to be in«
ferred, that the courts of law muft adopt, in the conftrution of
the ftatute, an exception analogous to that of the courts of equity.
But the expofition of a ftatute is imperative, and not difcretionary 3
and to qualify the exprefs provifions of an a&, by exceptions de-
duced from its fuppofed fpirit, howcver conducive to the juftice of
particular cafes, is 2 moft alarming preccdent. Befides, the ground
of introducing a period of limitations is the lapfe of memory, and the
lofs of evidence. A tranfation, which when explainced is perfectly
fair, may be attended with circuniftances of a fraudulent afped,
and it would be unjuft to let thofe circumftances induce a claim,
where the evidence, capable of affording an explanation, is loft.
The qualification deduced from the time of difcovering the fraud,
would be attended with continual uncertainty; for circureRnces
may appear to give a man the firft difcovery of a faét, with which
he has been long acquainted, but the knowledge of which refts irt
his own mind.

There is another rule in courts of equity, which may deferve a
different confideration, as applied to legal demands, viz. that length
of time is no bar in the cafe of a #ryf. Where a man depofits mo-
ney in the hands of another, to bc kept for his ufe, the pofleffion
of the cuftodee ought to be deemed the pofieflion of the owner,
until an application and refufal, or other denial of the right; for,
until then, there is nothing adverfe, and I conceive that upon prin-
ciple, no ation fhould be allowed in thefe cafes, without a previous
demand; confequently, that no limitation fhould be computed fur-
ther back than fuch demand.  And I think it probable, that under
thefe circumitances, the limitation would not be allowed to attach,
though the other part of the obfervation would be as probably dif-
allowed ; for a fweeping rule has been by fome means introduced
into praltice, that an altion is a demand, whereas every ation in
its nature fuppofts a preceding default: where money is impro-
perly received, or goods are bought without any fpecific credit, or
even where money is borrowed generally, there is held to be an
immediate duty, and it is a perfectly legitimate conclufion, that no
demand can be neceFIxr), in addition to the duty itfelf. But
wherever there is a loan, in the nature of a dgpoﬁt, or any other
confidential duty, is contrafted, the mere creation of that duty
unaccompanied with the abfolute breach of it, by denial, or incon-
fiftent condu&, ought not tobe confidered as a ground of action.

The commencement of an aion within the fix years, of courfe
prevents the ftatute of limitationts having effe@. There arc many
cafes upon the fubje&t, the refult of which is, that the actual day
of commencing the alion is the time to be confidered, . without

regard
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regard to thofc filtitious relations, which, for general purpofes, are
deemed the commencement of the fuit, and that the fuit fo com-
menced muft be that which is effe@ively proceeded in.

IL By the fame ftatute of 21 Jac. 1. c. 16. no perfon thall make
entry into any lands, but within twenty years after his right fhall
firft dcfcend, or accrue; but in cafe the perfons entitled fhall be
at the time of fuch right firft defcended, or accrued, within the
age of twenty-one years, feme coverty non compos mentis, or beyond
the feas, fuch perfons, or their heirs, may make an entry as before
the ad, fo as they take the bencfit of the a&t within ten years after
the difability removed.—The right of entry is effential to the main-
tenance of an ation of ¢je€tment, which is now the almoft inva-
riable courfe of procecding for the recovery of lands.

Writs of right may be fued out within fixty years, which is the
longeft period of limitation allowed by law, with the like exceptions
as to infants, &c. .

In cafe of a fine with proclamations, all perfons are barred after
five ycars, from the levying of the fine, except perfons under difa-
bility, and perfons whofe right fhall accrue after proclamation, who
muft procced within five years after the difability is removed, or
the right accrues. 4 Hen. 7. c. 24.

By g Geo. 3. c. 16. the king (who is*not bound by general aéls
of parliament) is precluded from clhiming any lands, &c. except
within fixty years after the title accrued.

The cfteét of the ftatute of limitations in refpe to ejeétments,
is different from that which is applicd to it in cafe of debts,
whercby, as we have fcen, it is reduced to little more than a mere
prefumption.  For a pofleflion of twenty years gives an atual pof-
fcflory title, which may be made the fubftantive ground of a claim,
without being fubject to any defeazance, by evidence of an anterior
and adverfe right. Taylor v. Atkins, 1 Bur. 119.

So, a pofleflion of fixty years or of five ycars, after levymg a
fine, is not only a bar to any judicial proceeding, but a complete
and fubftantive title, fubje€t to the feveral exceptions which are
introduced in favour of perfons under age, or having other pro-
tections or difabilitics.

In order to fuftain an eje&ment, there mutft therefore have bccn
an a&tual pofieflion, confiftent with the title claimed within twenty
years; and ad&ts which merely prove a property, but not a poficilion,
are infufficient.

But the ftatute of limitations can only operate in cafc of an ad-
verfe poffeflion ; therefore, if one perfon has held the eftate on the
joint account of himfelf and another, or by the permiflion of the
perfon really entitled, and without claiming any inconfiftent right,

the
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’tlw ongmat title is not afficted.- Whether the poficflion of ome
perfon is adverfe to, or confiftent with the title of another, is, in
every cafe, 2 queftion of fal, to be colleted by a jury, from all

. the circumftances. Sece Doe v. Profer, Cowp. 217 Page v. Selby,
Bul. N. P. x02.

The obfervation, that if the ftatute has once begun to operate, it
continucs to run, notwithftanding any fubfequent difability, has
already been mentioned, and this rule hag been more frequently
applied to-the cafe of titles than of contraéls.

‘We have feen that, according to the civil law, a prefcription,
which began againft the heir, continued againft the fubftitute. In
the law of England, 1 take it to be clear, that the contrary is the
cafe, and that no laches of the tenant for life, or in tail, can ope-
rate agamﬁ thofe who are entitled in remainder, unlefs the adverfe
pofleffion was paramount to that of the perfon from whom the
feveral claims are derived. Such indeed is the literal conftrution
of the a&, and the application of it, in practice, is perfcctly familiar.

But the laches of the tenant in tail falls upon his iffue, claiming
under the fame limitation.

III. The utility.of fixing a period of time, after which, rights that
have not been afferted, or acknowledged, fhall be confidered as
extin®, has. induced the courts of juftice, in many inftances, to
follow the example of the legiflature, and to adopt a limitation of

. time, which fhall be conclufive, for the bar of a claim, or the
prote&tion of a pofleflory enjoyment. And the period adopted for
this purpoft is almoft invariably twenty years.

"The prefent view of the fubje® does not extend to thofe cafes
in which the lapfe of time is merely confidered as a matter of cir~
cumftantial evidence; and as fuch, is either alone, or in con-
jun&ion with other circumftances, relied upon as material in re-.
fpet of an individual cafe. The effec of it, in this point of view,
may fairly vary, according- to the different impreflions of thofe to
whom the decifion of queftions of fa& properly belongs, and is
perfectly diftin® from the application of a general rule of pre-
fumption.

The ftatute of lxmxtatxons, as we have feen, only extends to
adtions of debt, founded upon any loan or contra&, without fpe-
cialty. This, of courfe, excludes bonds and all debts fecured by
deed;. but it is- now an eftablithed rule, that after a lapfe of
twenty years, without payment of intereft; or other acknowledg~
ment, payment. fhall be prefimed. And though this is only a cir-
cumftanee for the jury to found a prefumption upon, as it is a
prefumption univerfally applied, it is in a great meafure attended
with the fame offe@ as an abfolute bar.

A fmaller
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A fmaller period of time may, in conjuntion with other circum-
ftances, fuch as fettling another account in the intermediate time,
without taking notice of the particular demand, be fufficient to in-
duce a prefumption in the particular cafe ; but any confideration ot
that kind falls within the diftinétion above referred to. . 7ide Of
wald v. Leighy 1+ T. R. 270.

It is a general rule, that a perfon fhall not be allowed to make
evidence for himfelf ; but it has been held, that an indorfement of
the payment of intereft upon a bond, made ten years before the
prefumption attached, ought to be left to the jury to decide, whe-
ther it was made with the privity of the obligor; on the other hand,
where the indorfement was made after the expiration of twenty
years, the evidence was reje€ted as inadmiffible, and the Chief
Juttice took the diftin€tion (manifeftly founded in reafon and good
fenfe), that in the preceding cafe the indorfement was admitted,
_ becaufe it appeared to have been made at a time when it could not
have been thought neceflury to encounter the prefumption. Sear/e
v. Lord Barrington, 2 Str.826. 2 Lord Raym. 1370. Tamer v.
Crifp, 2 8tr. 827.

Our courts of equity have, in moft inftances, adopted the pre-
fumption of a demand having been fatisfied, or a right extinguifhed,
after the lapfe of twenty years, provided there are no intermediate
alls, by which that prefumption is reptlled. The moft common
application of this principle 'is, that after a perfon, to whom an
eftate has been conveyed by way of mortgage, has been twenty
years in pofleffion, without rendering any account, the equity of re-
demption fhall be held to have been releafed or abandoned ; but if
there are any aéts within the twenty years, admitting the relative
chara&ters of mortgagor and mortgagee, the prefumption is de-
ftroyed, and the time can only be computed from the laft a&, which
is indicative of fuch an admiffion.

It is a maxim in equity, that no length of time is a bar in cafes
of fraud : where the fraudulent a& is clear and manifeft, the appli-
cation of this rule is perfedtly proper and confiftent with the dif-
cretionary powers of a court of equity 3 but where a fraud is to be
inferred from a complication of falts, and the delay in adducing the
charge is not fatisfalorily accounted for, it may be right to refle®
upon the principles, on account of which any limitation is intro-
duced, and which principally regard the difficulty of accounting
for the particulars of tranfb@ions obliterated from the memory, and
of which the witneffes may be dead or difperfed. This topic oc-
curred in the cafe of Deloraine v. Brown, 3 Bro. Ch. 633. which
was decided upon a collateral point; but the Mafter of the Rolls,

in a fubfequent cafe, faid he referred to the arguments of counfel,
Vou. I K g to
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to fhew that, even in a cafe of grofs fraud, the court does not do
juftice, by decrecing an account, after a.confiderable length of time,
againft executors, legatees, and innocent perfons, claiming under the
fraudulent party. Vide 2 ¥¢f. §. 92. Hercy v. Dinwoody.

It is alfo held, that no length of time fhall operate as a bar in
cafes of truft; but this rule can only be applied between the truftee
and the party interefted in the execution of the trult, and cannot
be oppofed to the right of a third perfon clalmmg in oppofition to
boths and cven as between the immediate parties, whcre the truft
relates to fome a&t of an evanefcent nature, fuch as the payment of
a fum of moncy, and not to any permanent intereft, the length of
time may be fairly regarded as evidence of performance.

The following recent cafes will thew, in a clear point of view, the
vegard paid by a court of equity to length of time in general, with
the difregard of that circumftance, where the inconvenience which
might otherwife arife was fully obviated.

A fuit was inftituted for a legacy, which was' refifted on the
ground of prefumed payment, arifing from the length of time (being
above forty ycars) which had elapfed without any demand, and
becaufe all the perfons who could throw light upon the queftion
were dead, and the claim was difallowed, Lord Commiffioner Eyre
obferved, that it is a prefumption of fa&, in legal proceedings,
before juries, that claims, the moft folemnly eftablifhed upon the
face of them, will be prefumed to be fatisfied after a certain length
of time. Courts of equity would do very ill, by not adopting that
rule. So effential is it to general juftice, that though the pre-
fumption has often happened to be againft the truth of the fad, yet
it is better, for the ends of general juftice, that the prefumption
fhould be made and favoured, and not be eafily rebutted, than to
let in flight evidence of demands of this nature, from which infinite
mifchicf and injuftice might arife. If he could indulge conjeture,
he doubted about the payment of the legacy; he knew that in Wales
there is a pious reverence for the reprefentatives of the family, and
that the other relations are unwilling to prefs them, and will take
thefe demands upon them by a little at a time. But the interefts
of general juftice require that demands fhould not be afterwards
enforced in this way; and Lord Commiffioner Afbbur/f faid, that
all ftatutes of limitations and prefcriptions, analogous to them, are
to be favoured. Fones v. Tuberville, 2 Vef. Fun. 11.

In the cafe of Pickering v. Lord Stamford, 2 ¥ef. Jun. 272—581,

a fuit was inftituted by perfons claiming as next of kin of Themas
Walton, who died above thirty years before, having direCted by his
will, that his perfonal eftate fhould be applied to fuch charitable
purpofes as his executors fhould dire&@. The executors eftablifthed

a fchool 3
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a fchool; and the obje of the fuit wyas to recover fo much of the
perfonalty, vefted in the mortgagees, as had not been applied, (ali
difpofitions by will of money fecured by mortgage to charitable
ufes being void, by the ftatute of mortmain). The Mafter of the
Rolls, Sir R. P. Arden, upon the firft hearing of the cafe, dire@ted
arinquiry to be made into the particular circumftances, without
prejudice as to the refult; and upon that occafion obferved, that
if a party, having knowledge of his rights, will fit ftill, and, without
afferting them, permit perfons to a&t as if they did not exift, to ac-
quire interefts, and confider themfelves as owners of property, to

which the other will not affert his right, there is no reafon why
prefumption fhould not arife ; as in the cafe of a bond.—~Upon the
inquiry which was dire€ted, it appeared that the accounts had been
kept fo regilarly, that there was no difficulty in afcertaining the
perfonal eftate at the death of the teftator. The Mafter of the
Rolls, upon a full and able view of all the circumftances of the
cafe, decided in favour of the claim of the next of kin. The fol-
lowing are the paffages of his opinion more immediately applicable
to the fubjett before us: ¢ The bill certainly requires very extraor-
dinary circumftances to fuftain it at fo late a period ; and the firft
queftion is, whether, at this diftance of time, it is too late to make
the claim? The queflion in all the cafes is, whether there are mo-
tives of public policy, or private inconvenience, to induce the court
to fay, that under all the circumftances the fuit ought not tobe
entertained ? It is a very fenfible rule, that parties fhall not, by
negle&ing to bring forward their demands, put others to a ftate of
inconvenience, fubje&ing them to infuperable difficulties. If, from
the plaintiff’s lying by, it is impoffible for the defendants to render
the accounts he calls for, or it will fubjet them to great inconve-
nience, he muft fuffer, or the court will interpofe what is the beft
ground, public convenience. The queftion is, whether thefe prin-
ciples apply to this cafe ? But firft, I thall mention another ground 3
the prefumption that the demand itfclf has in fome manner been
fatisfied or releafed; that is a ground perfeQly different from a
bar, and prevails as much in a court of equity, as it has by modern
determinations been wifely held to do at law. Every prefumption
that can be fairly made, fhall be made againft a ftale demand. It
may arife. from the ats of the partics; or the very férbearance to
_make the demand affords a prefumption, either that the claimant is
confcious it was fatisfied, or intended to relinquith it.” - It will not
be ucceffary to ftate the examination of the particular circumitancey
from which his Honor very accuritely concluded, that it was im-
poffible, by any fair prefumption, to infer that the partiess being
cognizant of their rights, flept upon them, or ever intended to re-
K2 linguifh,
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linquifh, what he muft fay upon the whole complexion of the cafc,
they never knew they had a right to.

¢ If the accounts of the perfonal eftate (he proceeded to fay)
could not now be obtamed, and it was impoffible to know to what
the plaintiffs were entitled, that is a fufficient reafon for faying, they
fhould not have it, and rob the charity, becaufe they could not tell
what belonged to them, and what to the charity ; but that unfortu-
nately is not the cafe. Therefore, defiring to be underftood by no
meaus to give any countenance to thofe ftale demands, but upon the
circumftances that there is nothing inducing great public or private
inconvenience, that the accounts are found, and that the truftecs
are not called upon to account for what has been difburfed, I am
bound to decide in favour of the plaintiffs.”

In Blewitt v. Thomas, 2 Vef. Fun. 669. length of time was
pleaded in equity, as matter of defence, and as inducing the pre-
fumption, that thg demand was fatisfied ; and the plea was allowed.
But in Pearfon v. Belchicr, 4 Vef. 627. the Mafter of the Rolls,
while he held that a bill could not be entertained, on account of
length of time, faid, that it could not be plead=d in bar in the court
of Chancery. See alfo as to the following cafes, refpeing the
allowance or difallowance of length of time, in oppofition to an
equitable claim, Earl of Dcloraine v. Brown, 3 Bro. Ch. 633. Hercy
v.. Dinwoody, 4 Bro. Ch. 257. 2 Vef. Jun. 87. Ackerly v. Roe, §
Vef. §65. Harmood v. Oglander, 6 V¢f. 199. Inthe cafe of Sur-
ton v Earl of Scarborough, 1 Vef. N. §. 71. (juft publithed fince this
fheet was fent to the prefs), the Court of Chancery allows a plea
of the ftatute of limitations, to a bill in the nature of an aétion for
money, had and received, both us to the difcovery and relief; but
the decifion does not affeét the cafe of a mere bill of difcovery.

None of the ftatutes of limitations contain any provifion in favour
of incorporeal rights, (except in cafe of rents). According to the
rules of law, the right to thefe can only be founded upon an a&tual
grant, or an immemorial prefcription which fuppofes a grant.:
But in order to eftablifh a right, as founded upon a grant,
it would be unreafonable to expect the production of the grant itfelf
as a requifite indifpenfable to the fupport of the title, which is des
rived from it. A long continued enjoyment, not otherwife to be
accounted for, may, after fuch a period of time as renders it pro-
bable that the deed may be loft, or deftroyed, be fairly confidered as
evidence of its former exiftence ; and from fuch evidenee, the jury
may be fairly induced to infer the truth of any propofition, which
is not oppofed by ftronger cvidence on the other fide. But the de-
cifions of our courts have carried the matter much further than is
warranted, by the mere apphcanon of this principle; and under

the
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the name of a prefumption, have, in effe®, rendered the length of
enjoymcnt a dire& and fubftantive title. :

It is held, that not only private grants; but records, and even alts
of parliament, may be prefumed from length of time, and fo far as
any fuch prefumiption is founded upon a real unaffe&ted opinion of
the truth fo prefumed, I fubfcribe to the juftice and propriety of the
proceeding. Beyond that, whilft I admit that the maintenance of
a long eftablithed enjoyment is a very defirable obje&, I cannot
forbear entertaining the opinion, that recent decifions have exceeded
the proper limits of _|ud1c1al authority, and have introduced a prin-
ciple, which, though it is now perhaps only open to controverfy, as
a matter of {peculation, was not warrauted by the fair rules of legal
argument.

In the cafe of the Mayor of Kingflon-upon-Hull againft Horner,

Cowp. 102. a toll had been received by the corporation for upwards
of 300 years, but the corporatlon itfclf having been created within
the time of legal memory, it was impoffible that the title could be
founded upon prefeription ; but it was left to the jury to infer from
the ufage, whether there had not been a grant of the dutiee fubfe-
quent to the charter of incorporation; and the verdi® founded
upon the prefumption of fuch a grant was fupported by the court
of King’s Bench. But foon afterwards, Lord Mansfield, in referring
to the authority of that cafe, advanced a pofition in favour of the
principle, which I venture to conteft. He faid, that a grant may be
prefumed from great length of pofleffion. It was fo done in the cafe
of the corporation of Hull againft Horner; ¢ not that in fuch cafes
the court really thinks a grant has been made, becaufe it is not pro-
bable that a grant thould have exifted, without its being upon re-
cord, but they prefume the fa& for the purpofe, and from a prin-
ciple of quicting the pofleflion.” Cowp. 214. That is, in a cafe of
adverfc right, they profefs, by way of form, to believe as true what,
in peint of fac, they believe to be falfe, in order that length of time
may, by fition and circuity, produce an effet to which dire&tly
and primarily it is inadequate.

By ftatute, any quit-rent, which has not been paid for fifty years,
is extinguifhed ; and there having been no payment of a quit-rent
of half-a-crown, for thlrty-feven years, that circumftance was left
to the jury, as 2 ground for prefuming an extinguifhment or releafc;
but the court of King’s Bench decided, that fuch a prefumption was
not warranted by the evidence. Lord Mangfield, on that occafion,
adverted to the principle, that the ftatute of limitations is a pofitive
bar from length of time, and operates fo conclufively, that although
the jury and the court are fatisfied that the claim ftill fubfifts, yet
they arc bound by the ftatute to defeat it: that there are many
cafes not within the ftatute, where, from a principle of quicting

K3 : '
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thie goffeflion, the coust has thonght that a jury fhould prefume any
thing to fupport a length of poflefion. He then proceeded to the
pofitioh from which I have exprefled my diffent, and afterwards
fhewed, from reafoning adapted to the particular cafe, that there
was no ground for inferring an extinguithment. M. Juftice Affon,
in fupport of the fame opinion, obferved, that a prefumption from
length of time to fupport a right was very diflferent from a pre-
fumption to defeat aright. Eldridge v. Knott, Cowp. 214.

But the cafe which feems to have had the moft influence in mo-

dern determinations, is that of Lewis v. Price, tried before Mr.
Juttice Wilmot, at Worcefler aflizes, in the year 1761, in which he
faid, that where a houfe had been built forty years, and has had
lights at the end of it, if the owner of the adjoining ground builds
againft them, fo as to obitru& them, an ation lics, and this is
founded upon the fame reafon as where they have been immemorialy
for this is long enough to induce a prefumption, that there was ori-
ginally fome agreement between the parties: and he faid, that as
twenty years was fufficient to give a title in eje@mcent, on which he
“might recover the houfe itfelf, he faw no reafon why it fhould not
be fufficicnt to entitle him to any eafement belonging to the houfe.
Epinafes’ Dig. 636. Afterwards, upon a motion for a new trial,
twenty years’ quiet and uninterrupted pofleflion of ancient lights ()
was decmed a fufficient ground, from which a jury might prefume
a grant. Darwin v. Upton, cited 3 T. R. 159. So far as length of
time is merely regarded as a circumftance, upon which a jury may
exercife their judgment upon the real fa&, I have already admitted
the propriety of its influence. But now it has become a matter of
daily and eftablifhed practice to adopt Mr. Juftice #/i/mof’s idea to
its full extent, that twenty years’ pofleflion gives a title to any eafc-
ment. It is alted upon as a prefumption, juris &' de jure, a legal
fition, upon which any argument or difcuffion is as much excluded
as upon an averment of the defendant’s being in the cuftody of the
Marthal of the Marfhalfea, and not as a mere circumftance open to
the difcuffion and confideration of a jury. And it has even been
held, that the forbearance to exercife a right for twenty years fhall
produce an extin&ion of the right itfelf, and that all rights incident
to land fhall be referred to the criterion of twenty years’ enjoy-
ment.

Having been engaged in oppofing the application of that prin-
ciple, and having, in conjunétion with fome of the moft diftin-
guifhed ommcnuohhcpmfeﬁon, entertained theidea, that it was

(a) There focms to be either trdmulancyof insccuracy in this expreffion. If the
meaning was, that sn enjoyment of twenty years was fuflicieat toimprefy the eharaler of
antquity, the epithet of anciews Is Implied in the fatement of the fa. If the word is

wid in its old and Megitimate Agnification, the term of tweaty years is out of the queftion.
-adevie
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adeviation from the regular courfe of the law, to give the effe& of
a bar to a mere prefumption ; whilft I fubmit to the contrary adju.
dication of the court, I cannot, upon the moft frequent confidera-
tion, adopt the reafoning upon which that adjudication proceeded ;
and hope I {hall not incur the imputation of prefumption, by ftating
the argument, by which it was oppofed ; fully aware of the influence
of that prejudice which refults from a profeflional cngagement, and
of the deference which is due to judicial authority. o

I would previoufly fuggeft, that the analogy ftated by Mr. Juftice
Wilmot is apparently fubjet to twé objettions; 1ft, It is an ana-
logy of common law, drawn from the provifions of a particular fta-
tute. The ftatute profefludly introduces an alteration in the law,
and it is the only authority by which fuch an alteration can be pro-
perly made.  The courts of juftice muft take the law as they find
it, and are not authorifed to fay, that becaufe the Legiflature has
made an alteration, which we find to be beneficial in one cafey
therefore, we will make an alteration in another cafe, where the fame
beneficial effects will probably enfue. But 2d, the principle of
the ftatute of limitations is, that it operates upon an adverfe pof-
feflion, upon one perfon enjoying property which another was au-~
thorifed to claim, and the omiflion of claiming which is a mark of
negligence, and therefore fhould be difcouraged : whereas, the ufe of
an cafement is not in every inftance an ufurpation of property ; it
may not be fubjet to an a&ion ; and whilft the owner of the ad-
jacent property is not injured in his own poficflion, he has no caufe .
of complaint. But it would be injurious to debar him from the
full enjoyment of the rights incident to his own property, fuch ds
the building upon his land, becaufe another perfon had previoufly
built on a contiguous part of the adjoining land, though, in doing fo,
he had not rendered himfelf liable to any a&tion, but had only béén
fubjet to the imputation of folly, by placing his windows in a
fituation where they were liable to be obftructed (a). Whatever may
be fairly afcribéd to courtefy, or forbearance, ought not haftily to
be conftrued as the excrcife of an adverfe right ; much lefs fhould
any a& allowed to have the effe@ts of an adverfe poffeffion, where

there could be no right of conteft, and confequently no imputition
of laches.

(a) If a perfon places windows contiguous to my land, I maft, sccording to modern
pralice, put myfelf to the expence of ereQing a building to obftru& them, within the fpace
of twenty years, which may be attended with detriment and inconvenience to me, or I muft
be decreed to have made a grant and furrender of the rights which previoufly belonged to
me. Thepraltical inconvenience of this is perhaps not very great, with réfpelt to bald.

 ings receatly ere@ed, for the modern decifions are fufficieatly notorious, and the requifite
precaution is generally takenj but many rights have been IR or prejuditéd, for want of

kaowing, by thefplrit of prophecy, that fch ‘s fyflem would have beta sRiblithed,
- S ' Tn
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In the cafe of Prefeott and Phillips, which was tried at Chefler
Spring affizes, 1797, it appeared, that the perfons, under whom the
defendant claimed, had an ancient mill and weir, which were per-
lmtl:ed,to fall into decay ; and after a period of twenty years, above
nincteen years before the commencement of the action, another
mill wasere@ed (upon which it may be affumed, for the purpofe of
the argument, that there was no alteration in the fcite or fall, as no
reference was made to thefe circumftances), no aét having been
done in the mean time by the awners of the adjacent land,adve:fe to
the right. The judgesat the affizes, and afterwards in the court of
King’s Bench, were of opinion, that the ceflcr of twenty years, in
the enjoyment, was an extinguifhment of the right to the watcr-
courfe 3 and, upon that general principle, decided in favour of the
plaintiff, treating it as a cafe which would not even warrant an
argument (a).

" The obfervations which occurred to the prefent writer, in fupport
of the pofition, that it ought not to be prefumed that the ancient
right was loft or abandoned, were, 1ft, That no inconfiftent or ad-
verfe enjoyment had been acquired ; 2d, Becaufe the traces of the
ancient right remained at the time of the new eretion; 3d, Be-
caufe fo long a period having elapfed fince the prefent erction,
without the right being judicially queftioned, it ought to be pre-
fumed, that that was in purfuance of, and conne&ted with, the
ancient right. An analogy has been adopted to the ftatute of li-
mitations, in the cafes of corporate offices, eafements and bonds.
But the ftatute of limitations, in cafes of eje€tment, only operates
upon a&s of adverfe pofieflion, not permitting an undifturbed pof-
feffidn and aQual enjoyment to be defeated. In cafes of corporate
‘offices, the King’s Bench proceeded upon the exercife of a difcre-
tionary power, and always in prote€tion of a pofitive and a&ual
.enjoyment. None of the cafes embrace the principle, that a right
is loft by negle&, there having been no adverfe enjoyment ; and
the proteQion is merely perfonal and individual. Upon the death
of the corporator, the right reverts according to the original con-
ftitution,

In refpe to eafements, all the cafes are in fupport of pofitive
alts, as the making windows : there an enjoyment was a&ually ac-
-quired, which the court would not fuffer to be défeated. There
was a cafe in Surry, before Lord Mansfield, who laid it down, that
an incorporeal right, which, if exifting, muf be in conflant ufe, ought
to be decided by analogy to the ftatute of limitations. Muf be in

(s) The defendant’s couafel, in ful, obtained a hearing, but not without difficulty ;
sad the judgment of the.court, in a great degree, confifted in complalaing of the length of
tims which bad besn eccupied upen 8 poiat oo plain for argument.

sonflant
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conflant ufe, is emphatic. But non conflat, that a right muft be in

eonftant ufe, the exercife of which is attended with expence and

rilk. The party has not fubmitted to any a&tual inconvenience,

which he might have avoided by the affertion of his rights he has
merely not deemed it neceffary to exercife a right, which may or
may not be beneficial, according to times and circumftances ; he has
not acquiefced in any a& tending to contradi& or invalidateit. If
A. buys of B. the coals under a piece of land, and of C. a right
of road to thefe coals through a barren moor, and declines getting
the coals for twenty years (the place continuing a barren moor), is
the grant void or loft? Here, at the time when the mill was fuf-

fered to fall into decay, the right was as great asif an original right
to dam'up the water had been grantcd at that time. If, after fuch
grant, the plaintiff had made a weir, and enjoyed it for twenty.
years, the grant or right might be prefumed to have been furren-
deved.  ‘That is a cafe of adverfe enjoyment; but merely fuffering
the river to run in its natural courfe, is reducing it to the cafe of a
barren moor ; and the cafc of Eldridge and Knott cftablifhes, the
pofition, that the mere non-enjoyment of an incorporeal right does
not neceflarily induce the prefumption of its extinguifhment. With
refpe&t to bonds, a perfonal demand fhould, from the nature of it,
be recently purfued, and the non—claim of twenty years is a ftrong

prefumption of payment; but this is no wife fimilar in principle to

a right connected with the optional mode of enjoying a real eftate.

‘The court of Common Pleas have fince decided, in an a&ion
brought by the owner of a market at Southall, for ere&ing another
market at Hayes, within three miles, that the ere&tion of pens, and
the fale of cattle in them, for twenty years, was a clear bar to the
right of a&ion. Holeroft v. Heel, 1 Bof. 400.

"The attempt to found a right upon an enjoyment of twenty years,
was carried to the moft extravagant length, in a cafe which was
brought to trial at Lancafler Summer affizes, 1800. A defendant,
in juftification of a trefpafs, pleaded that the owners of 2 meffuage
had, from time immemorial, enjoyed the right of fhooting upon
the plaintiff’s land ; and it was intended to be proved, that the
defendant and his father had been in the habit of fporting there up-
wards of twenty years. But the counfel for the defendant did not
perfift in an attempt which could only have fubje@ed themfelves to
equal ridicule with their client.

L

The prefent difcuffion has been com;:ofed for feveral years, and I
bave ingrafted the fubftance of it into the view of the decifions of
Lord
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Lord Mangidd 3 a work in which I have had the mortification to
experience a total facrifice of a confiderable portion of affiduity and
expence. Since that time, the fubje& has been before the court of
King’s Bench, in the cafe of Campbell v. Wilfon, 3 Eaff. 294. The
defendant had, for upwards of twenty years, ufed a way over the
phaintif”s land, the right to which, if it really exifted, muft,
fiom the circumftance of the cafe, neceffarily have commenced
within thirty years ; but there was evidence to fhew, that the pof-
feflion was adverfe : on the other fide, there were circumftances ta
fhew the probability of the claim having originated in miftake. Mr.
Juftice Chambre obferved to the jury, that it was probable that the
enjoyment did originate in the miftake fuppofed ; but however that
might be, if they were fatisfied that it was adverfe, and had conti-
nued twenty years, it was fuflicient ground for prefuming a grant.
Upon a motion for a new trial, Lord Lllenborough obferved, that it
came to the common cafe of an adverfe poflefion of a way for
twenty years, without any thing to qualify that adverfe enjoyment 3
and there was no reafon why the jury fhould not, as in other cafes,
make the prefumption, that the defendant alted by right. M. J.
Grofe thought that in fubftance the queftion was left to the jury,
whether the enjoyment originated in a grant, or in any other man-
ner? and therefore, he could not fay, but that upon the evidence
the jury might not make the prefumption which they had done,
though, had he been one of them, he did not know that he fhould
have dared to do fo. Mr. Juftice Lawrence faid, no doubt adverfe
enjoyment for twenty years, unexplained,is evidence fufficient for the
jury to found a prefumption that it was a legal enjoyment. Mr,
Juftice Le Blanc thought that fuch length of enjoyment was fo
ftrong evidence of a right, that the jury fhould not be dire&ed to
confider fmall circumftances as founding a prefumption that it arofe
otherwife than by grant. The fame learned judge explained the cafe
refpe€ting Hayes market to have only amounted to an intimation,
that it would be left to the jury to find for the defendant, upon the
ground of prefumption of a grant, after twenty years uninterrupted
ufe. And Mr. J. Grofe faid, he afiented to that cafe, as fo explained,
but no further.

In reviewing the preceding opinions,'Mr. Juftice Grofe feems to
concur in the opinion which I have endeavoured to maintain ; that
the prefumption in thefe cafes is real matter of inference ; upon
which the jury are, as in other cafes of circumftantial evidence, to
exercife a genuine opinion as'to the exiftence or ndn-exiftence of the
fatt in queftion. But I cannot concur with him in thmkmg, that
fuch was really the fpirit of the directions to the j jury in the parti-
cular cafe, The otheg judges certainly appear to fupport the ficti-

tious
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tious prefumption (a), that although, in point of fa&, no legal title
exifted, the adverfe poficflion of twenty years was to be deemed
fufficient to conftitute fuch title, and that the falfe fuppofition of a
grant, dcftroyed by time or accident, was the mode and form in
which that right is to be maintained.

(a) There are, in truth, two kinds of prefumptior, afted upon in the law, which fearcely
agree in any thing but the name : 1ft, Inferences of fa& really and bona fide made ; a3 where
a perfon, having the recent poffeffion of ftolen goods, is pre(umed to be the thief; 2. Pre.
fumptions of form; as where a fatisfied term is prefumed to be furiendered, though, in fu&,
no fuch thing is believed to have taken place. And to the latter clafs, the pratical appli-
cation of the prefumption in queftion is certainly to be referred ; becaufe in moft of the
cafes, it is impoflible to fuppofe that any perfon in his fenfes can believe the faét to be true,
which is faid to be prefumed. Juries are never called upon to balance between the impro-
bability of an enjovment having fubfifted for twenty years, without a legal grant, and the
oppofite and infinitely greater improbability, if fo gentle a term can be applied to what is
abfolutely incredible, that within twenty years a deed creating a right, or even a grant
from the crown (an & which muft be upon record), fhould have aually besn made, and
that every trace of its exiftence fhould be lot and obliterated.

In fa@, courts have departed from their proper province, whenever they have prefcribed
toajury the inference which they are to draw from given falss and twenty years, or any
other arbitrary period, can never be the ground of a lcgitimate inference ; which mutt always
depend upon the general combination of circumftances.

Inthe cafe of Campbell v. Wilfon, the jury were told, that if the enjoyment had been by
leave ot favour, or otberwife than as a claim or affirtion of a right, it would repel the pre-
fumption of a grant : but this principle would deftroy the modern dofrine, fo far as 1elates
¢o the enjoyment of lights, as has already been particularly fhewn.

I will not contend that, after the deciions which have taken place, it may not be more
convenient to the public, that the do@rine which has been extenfively aéted upon in the
enjoyment of real eftates, thould be adhered to than departed from, though of very modern
origine  This differs from the cafes in which I contend for the departure from erroneous
grecedent, on account of the confequences being merely profpe@ive s but I fhall ever rerain
the fentiment, that the introdu@ion of fuch a do@rine was a perverfion of legal principles,
and an unwarrantable affumption of authority. See the cafes upon this fubje@, colle@ed in
Mr. Serjeant Williaws's note to Yard v. Ford, a Saund. 173,
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On the Law of Evidence.

SECTION I
General Preliminary Obfervations.

NO part of jurifprudence is of greater importance than the law
of evidence : for the adminiftration of juftice muft neceffarily
be preceded by the inveftigation of truth, and the application of
the law muft in every cafe be founded upon the eftablithment of the
fals.

In adverting to this fubje&®, we perceive one of the ftrongeft
contrafts between moral and legal obligation. In the difcharge of
moral obligation, every man is a witnefs fo himfelf with regard to
his own condut and intentions ; but, in enforcing legal obligation,
one man is called upon to form an eftimate of the motives and con-
du& of another, of which in general hé can only have an imperfe&t
knowledge, and muft a&t from reprefentations fubjeét in their na-
turc to every gradation of error and deception.

The two important obje&s to be provided for in eftablifhing a
fyftem of evidence, are the manifeftation of truth, and the exclufion
of falfehood 3 but from the imperfe&tion of human knowledge atd
perceptions, the full attainment of thefe is often impoffible 3 the
latitude which is requifite for the onc is inconfiftent with the
caution which is too often neceffary for fecuring the other;
an exceffive ftritnefs, excluding the admiffion of truth, for the
purpofe of guarding againft the dangers of falfehood, is equally
attended with a falfe impreflion injurious to the interefts of juftice ;
the negative falfchood, in the one cafe, being no lefs repugnant to
an adequate reprefentation of the fa& upon which juftice is to
decxde, than the pofitive falfehood on the other ; and the withhold-
ing an a&ual right being not lefs an a& of mjulhce, than the-
commiffion of an aQual wrong. ‘Whatever rule is eftablithed in’
general, for the purpofe of fecuring thefe refpeQive advamagels
- and avoiding either of thefe oppofite incoveniences, muft, from the

very nature of the fubje@, be ﬁ'equzntly defeive, or erroneous
Vou. IL : in



142 APPENDIX [Numb. XVI.

in its particular application; and all the perfe&ion which judicial
wifdom can apply, muft only confift in the adoption of fuch a {yf-
tem as may, with reference to the ftate and condition of fociety, be
produtive of the greateft fum of advantage in the whole.

In examining the generai principles of this fubject, we difcern
two different kinds of facks, very diitinguifhable from each other:
the firft, embracing thofe which at their occurrence are neceflarily
fufceptible of fome indifputable monument of authenticity, fuch
as the pronouncing a judiciaHentence ; the other, comprizing alts
of which the traces can only be preferved in the memory of thofe
who were the witnefles of them, fuch as offences and injurics ; but
between thefe are various intermediate degrees of fubjeéls, fufcep-
tible in their nature of fimilar gradations of authenticity.

The intereft of fociety is greatly promoted, by eftablifhing

. authentic criteria of judicial certainty, fo far as this obje& can be
effeCtuated without materially interfering with the claims of gene-
ral convenience.  'Where the aéts which may become the fubjeét
of examination will admit of deliberate preparation, and the pur-
pofes of them evince the propriety of a formal memorial of their
occurrence, more cfpecially when they are from their nature fubje&
to error and mifreprefuntation, it is reafonable to expect that thofe
who are interefted in their prefervation fhould provide for it in a
manner previoufly regulated and eftablithed, or that, in cafe of ne-
gle&, their particular intereft fhould be deemed fubordinate to the
great purpofes of general gertainty.  But it is alfo certain that this
fyftem of precaution may be carried too fur, by the exaction of for-
malities, cumberfome and inconvenient to the general inturcourfe
of civil tranfadtions; the fpccial application of thefe principles
muft be chiefly governed by municipal regulations : but as a gene-
sal obfervation, it is evident that the great cxcellence of any particu-
lar fyftem muit confift in requiring as much certainty and regula-
rity as is confiftent with general convenience, and in admitting as
much latitude to private convinience asis confiftent with general
certainty and regularity. It may be added, that for thefe purpofes
every regulation fhould be attended with the moft indifputable
perfpicuity ; and that the eftablithed forms fhould be cautioufly
preferved from any intricacy or ftri¢tnefs, that may tend to perplex
and embarrafs the fubje@s which they were defigned to elucidate,
and to endanger and deftroy the fubftance which they were in-

- Rituted to defend (a). .

’ SEC-

%4) The snavity a8 is & firong inflance of the spplication of formal requifites, the do-
fe& of ‘which is fubverfive of the tranfalion in dumerous inftances, where there
could not be poflibly any other intention than a fri& and fair compliance with its direc-

. ) tivme
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SECTION IL

Of the Onus Probandi.

The principle,  that he who alleges himfelf to be the creditor
of another, is obliged to prove the fa& or agreement upon which
his claim is founded, when it is contefted ; and that, on the other
hand when the obligation is proved, the debtor who alleges that he
has difcharged it, is obliged to prove the payment,” is clearly one of
thofe propofitions in which every fyftem of jurifprudence muft
concur in general, whatever particular rules may be adopted, as
to the mode and form of the allegation by which the neceffity of
fuch proof is to be determined.

That precifion of allegation, which is required by the Engli
rules of fpecial pleading, is particularly well calculated to afcertain
the incumbency of the proof, which is to be made by the refpe&ive
parties ;- and the principles which regulate the obligation of proof,
where ftriGtnefs of pleading is required, may frequently affift in the
expofition of the law, where the allegations are of a more general
nature.

The fame rules which prefcribe the original obligation of proof,
will alfo be frequently material in deciding upon the application of
it, where the oppofite proofs are fo much in confli®®, either in re-
fpeét to the credibility of teftimony, or the inferences to be de-
duced from admitted falts, that the mind; upon a patient and atten-
tive confideration, is unable fatisfaltorily to form a conclufion
upon their relative force ; fince it is manifeft that whoever is un-
der the neceflity of eftablithing a given allegation, muft adduce, not
merely an equality, but a preponderance of proof.

. It is fometimes too generally contended, that in cafe of oppofi-
tion of teftimony, the plintiff, on whom it is incumbent to prove
the-café, muft maintain his right to recover by an abfolute pre-
ponderance of teftimony ; but this is only true fo far as it is re-
quifite to eftablith a prefumptive and prima facie cafe; and when-
ever a fixed and undifputed point is eftablifhed by cither party, it
is from that point that the confli muft commence, whether in
thofe cafes where the allegations are pasticular, or in thofe where
the whole matter in difpute is open upon general pleading. Thus,
if a plaintiff eftablifhes a poffeffion of any article taken from him by

—"

tions. fhe abufes to which the contra@ was fubje®, induced mwwwmh
certain indications for their notoriety 3 but in the conftru@ion of she previfions adopted
foc this purpofe, a fyem of chicane has been eftablithed of fo extenfive a mature, ag al-
moft to deftroy auy certainty or confidence ia the sppareat segularisy of the contradd, and

i incidental accompagimentr. dhe
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the defendant, and the defendant afferts a right of property, upon
which the evidence given by the refpective parties docs not lead to
a decifive preponderance ; the decifion fhould be in favour of the
plaintiff; his poffeflion being an adequate title, until a fuperior pro~
yerty ‘is proved by a preponderance of evidence on the other fide.
80, if an heir at law claims asa plaintiff in eje&ment, and his con-
fanguinity is eftabfithed or admitted, he will be entitled to the
wvaritage in cife of equivalent proofs, in affirmance or contradic-
Yion of an adverfe will. If the refpendent, in a feffions appeal,
fixes an ‘original fetticment with the appellant, the obligation of
proof is transferred, and the eftablithing a preponderance of evi-
dence of a fubfequent fettlement becomes the bufinefs of the ap-
pellant. And, generally, whoever afferts a claim, or negatives a
claim, which without contradiction would be fufficiently eftablifh-
ed, muft fupport his pofition either by circumftances inducing a
fegal prefumption in his favour, or by proofs in oppofition to what
the faw prefumes againft him, or refpeQing which the law is paf-
five in riot eftablithing any prefumption on the one fide or the
other.

A confufion in pratice, which I have occafionally been witnefs
to, has induced me to ftate the preceding obfervations, in them-
felves fufficiently obvious, with fome particularity and perhaps
prolixity.

They coincide in fubftance with the general pofition of Gilbert,
« that in all courts of juftice the affirmative is to be proved, for it
is fufficient to deny what is barely affirmed until the contrary be
proved ; and this is a rule both in the common and civil law. The
civil law fays, Probatio imponitur & qui allegat, negantis autem per
rerum naturam nulla eff probatio. But where the law fuppofes the
matter contained in the iffue, there the oppofite party muft be put
to the proof of it by a negative, as in the iffue ne unques accouple
en loyal matrimonie, the law will fuppofe the affirmative without
proof, becaufe the law will not eafily fuppofe any perfon criminal,
and therefore the defendant muft begin with proving the nega-
tive (a).”

(a) Mr. Lefft,in his editlon of Gilbert, very frequently takes greater liberty with the
text of his author than the funions of an editor will fairly warrant. At this place his
Tuterpolation of the text involves a complete inconfiftency from the paffage which he
picofeffis 5 expotind. After the words sbove mentioned, he adds, ¢ that the marriage was
lawful.” Now thetextof Gilbert means that a marrisge fhall be prefumed good 5 and
that the defendant who impeaches it by his plea, fhall be put to fhew that it was
mot fo, st the fime tithe the phintif baving averred a general illcgality, the defendant,
from the oaceflity of the cafe, is pat to fhew on what marriage, under what circumftances
and qualifieasions he relies. It is therefore in truth the defendant muf begin by oftering
evidence 1o prove the legality of the nzﬂqe. In
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In an information againft Lord Halifax, for refufing to deliver
up the rolls of the auditor of the exchequer, the court of exche-
quer put the plaintiff upon proving the negative, viz. that he did
not deliver them up; for a perfon fhall be prefumed duly to exe.
cute his office, until the contrary appear. Bu/l. N. P. 298.

In a very recent cafc, an alion was brought againit the Egf
India Company, for putting an inflammable fubftance on board a
thip, without giving fufficient notice thercof to the captain; and
it was refolved, that the proof that fuch notice had not been given
lay upon the plaintiff. Lord E/lenborough, in dclivering the opinion
of the court, faid, that where any a& is required to be dont on
the one part, fo that the party neglecting it would be guilty of a
criminal negle& of duty in not having donc it, the law prefumes
the affirmative, and throws the burthen of proving the contrary,
that is, in fuch cafe, of proving a ncgative, on the other fide.
Williams v. E. 1. C. 3 Eaft, 192.

To a plea of infancy, the plaintiff replied a confirmation after
the defendant came of age, and merely proved a promife; and it
was held to be incumbent upon the defendant, to prove his being
under age, that being a matter within his own knowledge, which
it might be impoflible for the plaintiff to prove. Buller J. faid, he
did not agree to a general polition, to the extent in which it was
laid down, that the plaintiff is bound to prove every thing which he
alleges. For in ations on the game-laws, although it is necef-
fary to allege that the defendant was not qualified, yet the plain-
tiff nced only prove the offcnce; and then, if the defendant is really
qualified, it is incumbent on him to thew it. Grof J. faid, itis
prefumed that when a man contrals, he is of proper age to con-
tra&, until the contrary be fhewn. Borthwick v. Carruthers,
1 7. R. 648.

A debtor of a bankrupt, fetting off notes of the bankrupt in-
dorfed to himfelf, muft provc that they were indorfed to him be-
fore the bankruptcy ; and by Afburft J.—It is a general rule of
evidence, that in every cafc the onus probandi lies upon the perfon
who withes to fupport his cafe by a particular faét, and of which
he is fuppofed to be cognizant. Dickfen and cthers, affignees, V.
Evansy, 6 T. R. 57.

In an altion for lofs by barratry of the mafter, upon a policy of
infurance upon goods, a barratrous a& being proved, it was object=
ed that the plaintiff ought to have fhewn, that the mafter was not
alfo the owner or freighter of the fhip, in which cafe no barratry
cguld be committed ; but it was ruleds that it was not incumbent on
the plaintiff to make fuch proof, for that would be calling upon him
to prove a negative, and the proof of the fad, which operategin dif-
charge of the other party, lics upon him. Ryfs v. Hunter, 4 T. R, 33.

Vou. IL. M The
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The pofition incidentally mentioned in one -of the preceding
cafes, that in an affion upon the game laws, it is not neceflary for
the plaintiff to prove the defendant’s want of qualification, is al-
ways followed in pra@tice; but it is a difputed point whether that
dodtrine extends to furmmary conviétions before juftices of peace;
and the ]udgcs of the King’s-bench were equally divided upon that
queftion, in the caic of Tl King v. Stone, 3 Eaf, 639. A cafe of
The King v. Farvis, in which a convi&ion was held bad, the want
of the feveral qualifications required by law, not being alleged in
the information, or fhewn by evidence, was much relied upon by
Lord Kmyan and Mr. Juftice Grof, in fupport of the neceflity of
negativing the qualifications by cvidence ;*but it is evident, that any
opinion of the neceffity of giving fuch evidence was in that cafe
fuperfluous, the neceflity of negativing the qualifications in the in-
formation being a ground abundantly fufficient for fetting afide the ~
convi@lion. It is remarkable, that whilft Lord Kenyon was very
tcnacious of the authority of one cafe, he obferved, with reference
to another, that he had often thought there was found fenfe in
what was once faid by Lord Ch. J. Eyre, that the fooner a bad
precedent was gotten rid of the better. The judges gave their
refpetive opinions, as to the principle of requiring fuch cvidence.
Lord Kenyon argucd in fupport of fuch requifition, and of the ne-
cefity of keeping a ftri€t hand over the fummary proceedings of
i riftrates.  Mr. ]uftiu. Grofe evidently fubmitted to the fuppofed
weight of authority, in oppofition to his own opinion, refpeting
the reafon of the cafe. Mr. Juftice Laawrence and Mr. Juftice Le
Blarne thought the evidence not requifite ; the lutter faid, ¢ [ do
not know that there arc diffcrent rules of evidence, in cafe of pro-
ceedings before magiftrates, from thofe which apply to alions in
the courts above. .And if the court were to determine, that it was
neceffary for the witnefs to negative the defendant’s qualifications,
I do not fee why it inuft not be equally neceffary to give the fame
evidence before a judge and jury, in an a&ion for the penalty.
Whatever is an authority for the one muft, I think, cqualiy bind
the other.”

Whatever may be hereafter determined refpeting the law, 1
conceive that there can be little doubt refpelling the reafon of the
opinion laft cited. The forms of proceedings before different tri-
bunals arc in their naturc matter of arbitrary regulation, but the
general principles of natural reafon and jyftice, which ought to de-
termine the adminiftration of the law refpe@ing evidence, where
no pofitive inftitutions intcrvenc, ought to be equally the rule of
conduct of the highcft tribunal and the loweft.

According to the practice which formerly prevailed at fome
quart-r-follhors, the 2ppellants again®t an erder of removal were

a bourd,
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bound, iri the firft place, to fhew the fettlement of the pauptt dut of
their own parith. Vid. Rex. v. Woodford, Cald. 236. Thisrule
feems utterly repugnant to principle 3 becaufe a removal to a parith
is in the nature of an affifmation that the fettlement is there, and
fhould be founded upon fome evidente of the fa&t. The rule that
an order confirmed is good againft all the world, but an order res
verfed is only conclufive between the particular parifhes, ftrongly
indicates where the original proof fhould be; and fhews that an
order fhould only be confirmed upon evidence of an a&tual fettle~
ment, and that it may be reverfed for defe&t of proof; and I bes
lieve that the praQice alluded to is now unjverfally exploded.

SECTION I
Qf the Rule requiring the beft Evidence the Natire of the Cafe will

admit,

All fyftems of law recognize a leading diftin€tion between writ-
ten and verbal evidence; and written eviderice is fubdivided into
feveral claffes of relative fuperiority and inferiority, beginning with
public authentic acts, and defcending to private memoranda. "Writ-
ten evidence is fuperior to verbal, as it is by no means equally lia
ble to mifconception, or mifreprefentation. And an original is,
for reafons equally evident, fuperior to a copy.

A grand rule of avidence in the Englith law is, that the beft
evidence muft be given, which the naturé &f the cafe will admit;
a flight ambiguity in the expteflion of this rule may, and frequent-
ly does, lead to confiderable mifconception, in thofe who are but
fuperficially acquainted with the law, and whd fometimes conceive
not only that it is incumbent upon a party to give the beft attain-
able evidence of exifting circumftances, but that the circumftances
themfelves muft be fuch as give the moft diftinét poffible view of
the difputed fa&t; and i other cafes, where the circumftances of
the cafe ate not fufceptible of legitimate evidence, that evidence,
in its nature inadmiffible, may be allowed as a fubftitute; both of
which errors I have known to be the fources of judicial determina-
tions, but it was ih courts the judges of which have not ncceflu-
rily a profeflional connetion with the law, although very extzn-
fively erigaged in the adminiftration of it. But Lord Ch. Baron
. Gilbert, whofe law of evidence is-th¢ moft ufeful guide in invef-
tigating the general fubject before us, obviates the firft mifconcep-
tion by obferving, that the true meaning of the rule of law, that
fequires the greateft evidence that the nature of the thing is capa-
ble of, is this, That no fiich cvidence fhall be brought, which ew
rei naturd ‘fuppofes ftill a greater evidence behind, in the party’s
own pofielion; for fuch cvidence is altogether infufficient, and

. Ma provas’
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proves nothing, ‘for it carries a prefumption with it contrary to the
intent for which it was produced ; as if a man offers a copy of 2
deed, or will, where he ought to produce the original, this carries
a prefumption with it, that there is fomething more in the deed,
or will, that makes againft the party, or elfe he would have pro-
duced it, and therefore the copy is not evidence, and cannot weigh
any thing in a court of juftice. "I'he fame principle is expounded
more fully in a very elaborate judgment of one of the courts of
North Carolina, (upon a queftion which, in an Englifh court, would
not admit of much debate, the neceflity of a deed being attefted
by a fubfcribing witnefs,) from which I fhall tranferibe the fol-
lowing extra&, as affording not an unfavourable fpecimen of the
juridical reafoning which prevails in thofe courts. ¢ There is but
one decided rule in relation to evidence, and that is, that the law
requires the beft cvidence.  But this rule is always relaxed upon
two grounds, either from abfolute neceflity, or a neceflity prefumed
from the common occurrences amongft mankind. The rule is not
fo ftubborn but that it will bend to the neceffities of mankind, and
to circumftances not under their control. The rule is adopted
only to obviate the fraud of mankind : one fhall not deceive the
jury by offering a lefs convincing teftimony to eftablith his point,
when it appears there is a proof more elucidative of the point in
controverfy in his own power, which, perhaps, he does not offer,
becaufe it would be decifive againft him. It was never meant to
exclude the party from juftice, merely becaufe he had not, through
ignorance, provided himfclf originally with the beft evidence it was
poflible for him to provide ; for then two witnefles would be better
than one, a hundred than two, and fo on progreflively. A writ-
ing would be better than a parol contrat, a deed better than cither,
and a record better than all. Neither was it intended to deprive
any one of juftice, when, without any default in himfclf, he had
loft the better evidence, which he had provided originally. It firft
deprives him of the power of impofing upon us, and then lays
itfelf open to be relaxed as circumftances fhall, in juftice, require.
Thefe circumftances are of two kinds, thofe founded on abfolute
neceffity, and thofe founded on a neceflity occafioned by the occur-
rences which are common amongft mankind.”

"The greater part of the particular fyftem which is eftablifhed re-
fpe&ling the law of evidence, may be regarded as an amplification
and expofition of this general rule.

It is to be obferved that th:s, as well as moft other rules of evi-
dence, are chiefly referable to the admiffibility of the proof re-
quired, and of courfe are preliminary to any confiderations refpet-
ing its weight and efficacy. But the fame principle which dictates
tle rule, concerning the admiffion of evidence, may be often ad-

vane-
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vantageoufly applied in the difcuffion of its effe@®. The infinite
variety of tranfa&tions which occur in- the intercourfe of fociety,
muft in general prevent the adoption of a fyftem for determining
what evidence fhall be requifite for the decifion of any contefted
fa&, not requiring the formality of a written atteftation ; but when
weaker and lefs fatisfaltory teftimony is tendered in fupport of a
fad, the nature of which will admit of illucidation, from proofs of
a more dire& and explicit charaéter, the fame caution which re-
je&s evidence of an inferior degree, when higher evidence might
be produced, will awaken fufpicion ; and it will reafonably be fup-
- pofed, that a more perfe& expofition of the fubje@ would have
laid open deficiencies and obje&ions, which a more obfcure and
uncertain reprefentation was intended to conceal. But there is
ftill an important diftin&tion to be attended to: the rules for the
admiffion of cvidence are abfolute and imperative, and will not
admit of any relaxation from confiderations of inconvenience
and expence; whereas, in forming a judgment upon the ade-
quacy of teftimony, in particular cafts, circumftances which re-
move the caufe of fufpicion may alfo be admitted to obviate the
effect. .

Although the rule of law is for the moft part confined to the
known ranks and degrecs of evidence, there are inftances of its
application to the more or lefs adequate reprefentation of fals.
Thus in the cafe of Williams againit the Eaff India Company,
3 Eaffy 192. referred to upon another ground in the preceding
fection, it was alleged, that an inflammable fubftance had been
put on board a fhip, without giving a proper intimation. It ap-
peared ta be the duty of the conductor of military ftores, to carry
the goods on baard, and of the chief mate to receive them; the
mate was dead, and no evidence was given of what pafled between
him and the conduttor of ftores; but it was proved by the captain
and fecond mate, that no communication had been made to them,
of the nature of the fubftance in queftion. It was obje&ed, and
decided, that the officer who had put the article on board ought to
have been examined. Lord Elenborough, in delivering the opi-
nion of the court, faid, The queftion is, ‘whether the plaintiff has
given fufficient prim# facie evidence of the want of notice, to have
gone to a jury ? and we are of opinion that he has not. The beft
evidence fhould have been given of which the nature of the thing
was capable. The beft evidence was to have been had by calling,
in the firlt inftance, upon the perfons immediately and officially
employed in the delivering, and' in geceiving, the goods on board,
who appear, in this cafe, to have been the firft mate on the one
fide, and the military condutor on the other. And though one
of thefe perfons, the mate, was dead, it did not warrant the reforting

M3 to
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to an mfenor and fecondary fpecies of teftimony, viz. the prefumpe
fion and inference arifing from a non-comniunication to other
perfons on board, as long as the military condutor, the other
living witnefs, immediately and primarily concerned in the tranf-
a&ion of fhipping the goods on board, could be reforted to (a).
The preference of written to parol evidence is 2 firft principle
of the law; but fometimes where a wmmg itfelf does not con-
ftitute the very a& under inquiry, but is only evidence of the ex-
iftence of a diftinct collatéral fa&k, parol evidence may be allow=
ed in refpe& to fuch fa&, in the abfence of, or even in oppofition
to, the evidence furnifhed by the writing. This fubject will be
¢3amined at length in a following fe@ion, and is only referred to
at prefent as introduétory to the following cafe, which is ftated
here with a view to aflift in the expofition of the general prin~
ciple.
l’The plaintiff had advanced feveral fums of money to the defends
ant, which he entered in his book; and the defendant figned the
feveral pages which were not ftamped. At a fubfequent time, 3
clerk of the plaintiff examined the book with the defendant, who
admitted the entcies to be carre€t. It was agreed’ that the book
could not be given in evidence, as it confifted of receipts unftamp-
ed ; but it was contended on the part of the defendant, that the
book was the beft evidence of the items fo admitted, and was
neceflary to be produced; but the court decided otherwife. Lord
Kenyon faid, that the fubfequent verbal acknowledgment, that the
defendant had received the money, was evidence to go to the jury
of his having been furnifhed with it. Grofe, J.~=The evidence wag
not of 3 receipt but of a verbal admiffion, proved not by the figna-
ture to the account, but by the teftimony of the witnefs, to whom
the admifion was made. Lawrence, J.—If there had been no
fignatyre, it could not be pretended but that if the witnefs had ufed
the book, to afk the defendant if he had had the fums contained in
it his admiffion would have been evidence. And the fignature can-
not make it lefs evidence for the purpofe for which it was pro-
duced. Le Blaac, J.~The - obje&tion is, that there can be na
. yerhal admiffion of 2 party having been furnithed with articles in

() In the above cafe it muft be obvious that thete would be an lvnﬁon to calling the
#fficer in queftion, whofe own intereft would be fo much in oppofition to that of the party

- pequired to produce him, that his gvidence might have been objefted to as incompetent, if
pdducod on the partof the defendant. 'With proper deference, I cannot but entertain the
$des, that the non-produ@ion of this witnefs was not fo moch a ground of objection to the
sdmifibility of the other evidence, as of obfervation upon the effolt of it; and even that
fubjel to very firong oblervation, on the oppofite fide, of the reafopablenefs of appnhendiu(
a biss in the witnefs, inconfittent with fairnefs snd impartiality, whilt any imputation
prifing from the party produciog him would be repelied, mauwwwm

the veracity of s witnefs produged by themolvss
: an
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an account, to which he has affixed his fignature ; but that cannot -
be fupported. ? acob v. Lindfay, 1 Eaft, 460..

‘There are {ome cafes, in which prefumptive and primé facie
evidence of a neceffary fa&t is allowed, although the nature of the -
fubjet would admit of evidence of a higher and more authentic
kind. Thus,in an alion for defamation of a perfon in his charac~
ter of an attorney, it was held not to be neceffary to prove the
plaintiff’s admiffion; and Buller, J.{aid,That in the cafe of all peace
officers, juftices of the peace, conftables, &c. it was fufficient to
prove that they alted in thofe charafers, without producing their
appointments, in actions brought by attornies for their- fees, the
proof now infifted upon has never been required. Neither in a&ions
for tithes is it neceffary for the incumbent to prove prefentation,
inftitution, and induion; proof that he received the tithes, and
alted as the incumbent; is fufficient, Berryman v. Willy 4. T. R,
366. And in a very late cafe it was held in an action, upon a
policy of infurance on a thip, that the mere fa& of pofleffion as
‘owners was fufficient and primd fucie evidence of ownerfhip, with
out the aid of any documentary proof or title deeds on the fubject,
until fuch further evidence fhould be rendered neceffary in fupport
of the primd facie cafc of ownerfhip which they made, in confe-
quence of the adduction of fome contrary proof on the other fide,
Robertfon v, French, 4 Eaft 130.

SECTION 1V,
Of Public Evidence,

‘Written evidence is, by Gilbert, divided into public and private,
and the former into records and matters of inferior nature,

Records are defined by hint to be the memorials of the legifla<
ture, and of the king’s courts of juftice (a), and are authentic be-
yond all manner of contradi®ion. *But as thefe are placed in pub-
lic depofitaries from which they cannot be delivered out, the
copies of them are allowed as fufficient evidence ; but a copy of a
copy is not evidence, for to that cafe the rcafon of neceflity. does not
apply (8).

A&s of parliament, which are the firft fort of records, are either
general or private. The firflt are defined to be fuch as relate to the
kingdom in general; and the fecond, to the concerns of private

(«) This definition cannot be admitted to be very exa@, for it is not every memo-
rial of all the king's courts of juflice, that is diftinguitbed by the name of a record ; and

there are other records befides thofe enumerated, fuch as patents, and a&s affe@ing the
soyal revenue.

(B) See fame obfervations rel‘peamg the copy ‘  copy of a deed in the next fe@ion.
M4 perfons,
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perfons 5 but many a&s, private in their nature and operation, are
exprefsly declared to be public, and in that cafe have for all
‘technical purpofes the fame effe&.

It is faid by Gilbert, ¢ That of general adls of parliament, the
printed ftatute book is evidence, not that the printed ftatutes are
the perfe& and authentic copies of the records themfelves, for there
is no abfolute affurance of their exaltnefs; but every perfon is
fuppofed to apprehend and know the law which he is bound to
obferve, and therefore the printed ftatutes are allowed to be evi-
dence, becaufe they are hints to that which is fuppofed to be
lodged in every man’s mind already ;” but this mode of ftating the
fubje& does not appear to be perfeétly accurate ; for the general
law of the land is not in legal contemplation the fubjeét of evi-
dence (a), but of univerfal knowledge ; and evidence relates to
queftions of fact, and not to points of general law. Private a&s
(which, as Mr. Peake judicioufly obferves, are not confidered as
Jaws but fats) muft be proved like other records, which is done
by proving examined copics. The printed copy of a private act
of parliament is not in general good evidence, without being ex-
amined with the roll; but Mr. Juftice Buller ftates fome cafes,which,
on account of the notoricty of the fubjets that they concern, ap-
pear to be confidered as exceptions to the general rule; fuch as
the a& for Bedford Level, for building Tiverton, &c. I think, how-
ever, that an exception of fo vague a nature would now fcarcely
be allowed in pra&tice. '

The written laws of other countries, when they become material
in the Englifb courts, muft be proved by examined copies ; and
this rule at common law applied to the ftatutes of Ireland ; but by

Stat. 41 Geo. 3. c. 90. § 9. it is enated, that the copy of the
ftatutes of England, before the union with Scotland, and of Great
Britain, fince publifhed by the king’s printer, fhall be conclufive
evidence of thofe ftatutes in Jreland, and the copy of ftatutes paf-
fed in Ireland prior to the union, and publifhed by the king’s
printer fhall be conclufive evidence in Great Britain.

It is not my intention to enter into a difcuffion of the particular
grounds which diftinguifh a public from a private a&, or of quef-
tions refpe&ting the cafes, where an act may or may not be given
in evidence, without being fpecially pleaded ; I fhall merely ad-
vert to an error of Gilbert, which is continued by Mr. Juftice Bul
Jer, and is nearly allied to one already mentioned. Thefe eminent
writers obferve, that there are cafes in which both public and
_private afts muft be pleaded, and that is when they make void
folemnities ; for in this cafe the conftru&tion of the law is not

(6) See poft, No, XVIL
that
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that the folemn contralts fhall be deemed perfeét nullities, but
that they are voidable by the parties prejudiced by fuch contra@s.
But this ftatement feems inaccurate ; for although it may be necef-
fary to plead fpecially a matter of defence arifing from a public
ftatute, that differs very materially from the pleading the ex-
iftence of the ftatute itfelf, which is requifite with refpeét to pri.
vate ftatutes, when they are the dire& foundation of a claim or
defence, and not merely evidence in fupport of an iffue upon falls
otherwife fufficiently alleged; whereas, every -public ftatute is
judicially known, and it is only neceffary to plead thofe fadts,
which the ftatute may render material. What is pleaded is not
the ftatute, but the application of it; fuch fpecial pleading is
equally neceflary, when a fpecialty is to be avoided by matter of
defence at common law, as fraud or force ; but it was never faid to
be neceffary, that the common law allowing fuch objections was
to be alleged in pleading. i .

The records of courts of juftice are conclufive evidence of the
alts done by fuch courts, fo that no evidence can be offered, to
fhew that the decifion of the court was otherwife, than fuch ag it
appears by the record to be.

Thus, where a perfon not party to a former caufe, (the verdi& in
which was offered as evidence againft him,) endeavoured to fhew’
that the finding of the jury in that caufe was entered upon a par-
ticular ifflue by the miftake of the officer, it was held, that as this
evidence went to impeach the authenticity of the record, as to the
fa& of fuch finding, it was not admiflible. Reed v. Fackfon,
1 Eapy 355.

How far a perfon, not party to a former proceeding, is affeéted
by what paffed thereon, isa fubje& of diftin confideration, which
will be adverted to in another place.

But although it cannot be a matter of examination, whether a
judicial a& or proceeding was different from what it appears by
the record to be, the record is not conclufive evidence, with re-
gard to the fats exprefled in it, except o far as the truth of fuch
falts is neceffarily imported, in an admiffion of the accuracy of
record itfclf. For inftance, a record of the convi@ion of an offen-
der, is deemed conclufive as to the commiflion of the offence ; but
as the time fpecified in the indi@ment is not of the eflfence of the
charge, it may be falfificd by evidence. 2 Hawk. P. C. c. 15. (of
avoiding judgment), /. 2.

a judgment in eje@ment is conclufive evidence in an ation
for mefne profits of the plaintifPs title, at the time flated in the
demife 3 but as to the length of time that the defendant has oc-
cupicd, it proves nothing. .4/len v. Parkin, 2 Bur. 665. Upon
' the
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the famé principle, the general relation which any a& of a court
of record has to the firft day of the term may be corre@ed by evi-
dence, where the juftice of the cafe requires a diftin@ion. Thus,
if a caufe of altion has accrued fubfequent to the beginning of the
term, evidence may be “given of the aual commenccment of the
altiony being fubfequent to the caufe of it. Morris v. Pugh, 3
Bur. 1241, Per Lord Manifield. < The bill by fiion of law relates
to the firft day of term ; but fictions of law hold only in refpe&t of
the ends and purpofes for which they were invented; and when
they are urged to an intent and purpofe, not within the reafon and
policy of the fiction, the other party may fhew the truth.” But
“fiftions are not allowed to be contradited, fo as to defeat the pur-
pofe for which they were introduced.

An officer whofe bufinefs it is to keep the records, may be cx-
amined as to the ftate and condition of them, but not as to the
matter of the record. Leighton v. Leighton, 1 Str. 210. And if
words have been ftruck out fo as to render a record erroncous,
witneffes may be examined, to fhew fuch words were improperly
ftruck out; but not to falfify the record, by thewing that an al-
teration, whereby thc record was made corre@, was improperly
made. Dickfon v. Fifber, 1 Bl. 664. 4 Burr. 2267.

There are various modes of authenticating the copies of records,
as under the broad feal, or the feal of a court ; 3 and of copies not
under feal, there are office copies, and fworn copies; the former
of thefe are deemed authentic, when made by an officer trufted to
that purpofe ; but a copy made out by an officer who is not fo in-
trufted, is merely as the a&t of a privatc man, and is no evidence;

" but the more particular expofition of thefe diftin&tions, which I
could merely tranfcribe from Gilbert, and BuIIer, would exceed the
purpofe of the prefent examination.

Next to records are the proceedings of the Courts of Chancery,
and other courts not of record, of which copies are alfo allowed to
be given in evidence, becaufe as thefe matters lie for the public
fatisfaltion, every man has a right to their evidence, and they can-
not be in feveral places at the fame time. The journals of the
Houfe of Commons are alfo alts of a public nature which are not
records. Mr. Donglas, in his report of the trial of Lord Gm'gc
Gordan, after mentioning that fworn copies of certain entries in
the journals of the Houfe of Commons were produced and read
in evidence without being objeted to, fubjoins a note in which
he fays, that he therefore prefumes that fworn copies of the jour-
nals of parhament are clearly evidence, though he has known it
difputed, that it is a general notion that copies of notlung but re-

cosds are admiffable, if the original cxifts. He mentions a cafein
which



Nunb. XVI]  Od'the Lowof Bvidence, 135

which annpphcatlonwumadc for the Eqﬂ InduCompany-,fopro-
duce their books, on the ground that capics from them could noe
be read, But the Court of King’s Bench denied that to be the
rule, and mentioned feveral cafes where matters not of record were
admiffable ; as copies of court rolls, of parifh regifters, &c. And
Yord Mansfield exprefsly faid, that the copies of the journals of
the Houfe of Commons were evidence ; and that he remembered
a cafe in which the Speaker of the Houfe of Commons made a
point that the copies fhould be offered in evidence. The court
added, that the reafon founded upon inconvenience for holding it
not neceffary to produce records, applied with fill greater force as
to fuch public books, as the transfer books of the Eaf India Come
pany; for the utmoft confufion would enfue, if they could be
tranfported to any the moft diftant parts of the kingdom, when.
ever their contents fhould be thought material on the trial of a
caufe. Mr. Douglas, therefore, infers the corre@ principle to be
as laid down by Lord Holt, that whenever an"original is of a public
nature, and would be evidence if produced, an immediate fworn
copy would be evidence. Doug. 590.

With refpet to different matters of evidence falling under this
clafs, the firft fubje&t which occurs is bills in chancery ; which,
according to Gilbert, are evidence when any proceedings have, en-
fued thereon, but not otherwife ; and, according to Mr. Juftice
Buller, are evidence in refpe&t to the fact, upon which a party
grounds his prayer of relief; but it is properly fettled by modern
determinations, that they are nowife evidence to the truth of their
contents, being no more than the mere furmifes of counfel. Abill
is filkitious, it does not aver fa&s but fuggefts them, and calls for
anfwers to afcertain them ; it may be withdrawn or amended, and
decides nothing, Vi. Fitz. 296. Allan v, Hartley, Cooke's, B. Law 1.
Doev. Sybourn, 7.T. R. 3. Exceptin fome cafes, which, in vari-
ous other refpets, admit of ‘a greater latitude in evidence than
accords with the general rule of law ; as upon queftions of pedigrees,
(7 T. R. 2.) they are in general no further evidence, than to thew
that fuch a bill did exift, and that the fa&ts were in difpute in
order to let in evidence of the other proceedings.

An anfwer in Chancery which is upon oath, and upon which it
is prefumed thata man fpeaks upon deliberation, is evidence againft
the perfon making it 3 but the anfwer of a guardian is no evidence
againft his ward, nor that of a truftee againft the perfon beneficial-
lyinterefted in the truft. Gi/b. 5o, 1 Keble. 281. It hasalfo been
held that the anfwer of the aliegor of an eftate is no evidence
againft his alienee. 1 Sa/k. 286. But there is a contrary deter-
mination which is much fironger thé other way; for the anfw:tf
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of a perfon fetting forth the tenor of a deed being offered in evi-

dence, upon the trial of an cjelment, it was obje&ted by the ‘de-

fendants, that as they had been in pofleffion twenty years, the

credit of that poficflion was fufficient evidence for them primd facie,
fo as they fhould not be compelled to fhew their title, and therer
fore the anfwer fhould not be read againft them, until the plaintiff
proved that they derived their title under the perfon making it.

But the plaintiff proving conftant reputation in the country, that.
the lands belonged to that perfon, the court permitted her anfwer

to be ;read againft them, unlefs they fhewed another title from a

ftranger. Earl of Suffex v. Temple, 1 Lord Raym. 310. There ap-

pears to be a fubftantial difference between fuch an anfwer (or

any other declaration) made before and after the alienation, for a

perfon whofe title is already affeéted by the admiffion, thould not

be allowed by alievation, to transfer a greater right to another than

belonged to himfelf; and on the other hand, a party who has

acquired an atual title, ought not to be prejudiced by the fubfe-

quent a@ts of the perfon from whom it was acquired, and who

has hecome a ftranger to the property. I alfo conceive that

the reputation of the country was an infufficient ground for

admitting the declaration of the perfon, fuppofed to be the

former proprietor ; it being incumbent upon A., who founds his

claim againft B,, upon the declaration of C., to make out the fadl,

by which fuch declaration could be allowed to have any effe®. I

thould think it probable in the particular cafe, that there was fome

cvidence of a&ual pofleflion, which primd facie would be fuffi-

cient. Ananfwer in Chancery is evidence againft the party making

ity of the truth of the fa&ts which it contains, and an examined

copy of fuch anfwer is allowed as evidence in all cafes, except upon

an indi&tment for perjury.

With. refpeét to the party whofe anfwer is adduced, having a
right to infift upon the whole being taken together, provided it is
relied upon at all, a diftinétion muft be taken (which, although not
declared in the authorities upon the fubje&, is to be collefted from
them, and is founded upon accurate principles) between its being
part of the proceedings in the very {uit depending, or being merely
matter of evidence in a different caufe.

‘In a fuit in Chancery, the defendant by his anfwer, which was
put in iffuc by the plamt:ﬁ"s replication, admitted as executor that

the teftator had left 3100/, in his hands, and faid, that afterwards
he gave a bond for 1000/., and the teftator gave him the other
100/, 3 as there was no evidence, but the defendant’s own admiffion
for the receipt, it was contended-that he.ought to find credit when

, he fwears in his own difcharge. But it was anfwered, and re-

1 ‘ folved
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folved by the court, that when an anfwer was put in iffue, what
was confefled and admitted nced not be proved ; but it behoved
the defendant to make out by proof, what was infifted upon by
way of avoidance; but this was, held under this diftinftion, where
the defendant admitted a fad, and infifted upon a diftiné&t fa& by
.way of avoidance, there he ought to prove the matter of his defence,
becaufe it may be probable that he admitted it out of the appre-
henfion that it might be proved, and therefore fuch admittance
ought not to profit him, fo faras to pafs for truth whatever he
fays in avoidance; but if it had been one fat, as if the defendant
bad faid, that the teRator had given him 100k, it ought to have
been allowed unlefs difproved, becaufe nothing of the fact charged
is admitted, and the plaintiff may difprove the whole fa& as fworn,
if be can doit. Gilb. 51.

Now it muft be remembered that the above decifion is principal-
ly referable to the courle of proceeding in courts of equity. A bill
is filed, an anfwer is put in, the plaintiff cither fets down thé caufe
fog hearing upon bill and anfwer, which is an admiffion of the
truth of the whole, and merely brings the fufficiency of it into con-
teft ; or he replies to the anfwer, putting the whole in iffue general-
ly, whereupon the defendant muft {ubftantiate by proof, all the
fa€ts upon which he means to infift, whilft the plaintiff may rely
upon every fact admitted, which he concceives to be material, with<
out being bound to the admiflion of any others. Upon this pro-
ceeding no queftions of credit, no inferences of faét, can regularly
occur; there are certain general rules, refpe&ing what fhall be
taken as true, in the admiflions and teftimony, and if a real dif-
putable queftion occurs refpeting a matter of fad, it is referred to

examination of another tribunal.

But where an anfwer is adduced as evidence in a court of law,.no
part of it is immediately in iflue, neither docs it form any diret pro-
ceeding in the caufe. It is only one amongft other media for the in-
veltigation of truth. And if onc fide introduces it at all, the other
may infift upon the whole being read, in order that a judgment
‘may be formed upon its entire credit and effcét (a). But though

the

(a) Mr. Peake having cited the preceding cafe at length, obferves that no other better
thews the diftin@ion between the zules of evidence, in the common law courts and thofe
pofleffing an equitable jurifdi@ion. In « court of law it would have beea faid, ¢ that if
 man was fo honeft a3 to charge himfelf, when he might roundly bave denied it and nd
teflimony could have appeared, he ought to obtain credit when he (wears in his own dif=
charge. He adds, that his habits of thinking and legal notions having bees formed in
courts of law, might perhaps have given him. an unfulr prejudice in favour of their rules

but that to bim they appear, in this particularat leat, moft confonant ¢ reafan and’
Jufie, ' I
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the whole muft be read, it does not neceflarily' follow that it muft be
wholly admitted as true, or wholly rejeéted as falfe ; the credit and
effect of any part of it is to.be confidered by the jury, (the con-
ftitational judges upon queftions of fa&,) according to the general
Impreflion of their minds, derived from the genetal conﬁ{’cency of
the anfwer in itfelf; or the light which may be tl:rown upon it by
other evidence. This was collaterally ftated by Lord Mangfield, in
obferving upon the argument which had been advanced rcfpe&mg
the credit of a witnefs, that as the cafe refted entirely on his evi-
dence, you muft take it altogether and belicve the whole; but al-
though, fhid his lord{lnp, the whole of an afidavit or anfwer muft
be read, if any part is, yet you need not believe the whole equally.
‘You may believe what makes againft his point who fwears, without
believing what makes for it.  Bermon v. Woodbridge, Doug. 788.

Mr. ]ufhce Buller mentions a cafe which feems to furnith a pro-
per exception to the rule, that the whole muft be even read if any
part is 3 viz. where the anfwer in Chancery, of a perfon who {fwore
that he had an annuity, was read in order to prevent his being
examined, as the anfwer was only produced to fhew that he was
not a competent witnefs in the caufe, and not to prove the iffue.

The préceding obfervations refpeting the reading of the whole
of an anfwer, without being obliged to give credit to cvery part,
are equally applicable to every other kind of evidence. A man’s
own admiffions and reprefentations fhall be allowed as evidence
againft him, but he fhall not be fubjected to having one part of the
fame act confidered without the other; nor fhall the mere reliance
upon his a&, for the admiffion of any one circumftance, be con-
fidered as concluding in his favour, every other cn‘cumﬁance
which he has chofen to introduce.

The rule mentioned by Gilbert, where the whole conftitutesone
fadl, is founded upon the moft evident principles of juftice. Al-
though relying upon the admiffion of one fact, fhall not corrclafive-
ly eflablifh the affertion of another ; the reprefentatien of ene and
the fante falt muft not be garbled and diftorted.

“The depofitions of witnefles, or the verdi&t upon a former trial,
with evidence of what the witnefles fwore, is clafled as written evi-
dence. But asfuch teftimony in refpe@ of the falls is origidally

If my ideasupon the general fubjeé are carre®, the diftin@tion in this matter is not be-
tween courts of law and of equity, bat between pleadings and evidence ; and that if &n an-
fwer in Clunwy was intrpduced mudenhuy, and merely by way of evidencein a court of
equity, it ought to be treated precifely in “the fame manner as jn & court of law. On the
other hand, it is very clear that if in a court of law, a plea confeffes the matter in demandy
but avoids it by other cucum&mel, the proof of the avidanee i incumbent on the de-
+fendant,

oF 3‘,
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oral, and the diftintions rcfpe&mg it regard the cafes in which
fuch minutes of oral teftimony may be allowed or not, I fhall poft-
pone any reference to thofe fubjets, until I come to the difcufs
fion of parol evidence.

The proceedings of all courts not of record, come under this
fecondary divifion of public evidence, confifting of matters inferior
to record ; and it may be ftated generally that fuch proceedings
are the proper evidence of matters within the jurifdition of thofe
courts. The effe@& of judicial proceedings, in whatever coutts,
will be particularly attended to hereafter. The effect of proceed-
ings in foreign courts will alfo be a matter for futurc examina«
tion. It will however here be proper to obferve, that the proceed-
ings of courts of record in the Colonies, Walker v. Witter, Doug. 1.
and, I conceive alfo, courts in Ireland, have not in England the
fame authority with thofe of courts of record within the realm,
but are, like the proceedings of our own inferior courts, fubje& to
examination.

In a late cafe, it was decided that a'judgment of a Court of
Grenada was not fufficiently proved by evidence of the handa
writing of the judge, without alfo proving that the feal affixed was
the feal of the ifland. Henryv. Arley, 3 Eaft, 221. A former cafe
was relied upon, in which it was held neceflary to prove, that the
feal of a Scotch diploma was the proper feal of the univerfity. Moifes
v. Thornton, 8 T. R. 303.

The parifh regifter, or a copy of it, is good evidence, and proof
viva woce of the contents of the regifter, without a copy has been
admitted; but Mr. Juftice Buller obferves,that the propriety of fuch
evidence may well be doubted, becaufe it is not the beft evidence
the nature of the thing is capable_of. In a queftion refpeQing the
plaintiff’s legitimacy, he produced the general regifter of the parith
wherein he was entered, as the fon of his father and mother, in
the fame manner as lawful children arc entered. This regifter,
the clerk faid, was a book into which the entries were made once
in three months, out of the day-book wherein the entries were
made, immediatcly after the chriftening, or next momning. To
encounter this, the defendants alked him if any notice was taken
of baftards, and he faid their method to add B. B. which ftood for
bafe born ; and then they offered the day-book from which the
other entry was pofted, and in which B. B. was inferted, and in~
fifted that it was the original entry, and this being oppofed the
‘opinion of the court was taken. M. Juftice Page was for allow-
ing it to be read, but the other twd judges were againt it, faying,
that the other was the only regifter, and there could not be two
regifters in one parifl, fo the day-book was tqc&ed. May .v.

May,
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-Mag, 8tr. 1072. The propriety of this decifion may perhaps be

“'open to conteft, for though the entry in the regifter was evidence,
#t was not conclufive evidence of the point in queftion, like a re-
cord or the probate of a will. In queftions of pedigree, (as will
be feen in the fequel,) entries of various kinds are allowed, which
in other cafes 'are not admiffable, and the day-book was at leaft
equivalent to any private entry. 'The event of the particular caufe
had probably fome effe@ on the minds of the judges, who might
have revolted at the decifion, if the circumftances had been reverfed;
if the general regifter purported that the party had been illegiti-
mate, and the day-book from which an incorre tranfcript was
made had ‘evinced the contrary ; but no legal diftinGtion can be
allowed between the two cafes.

In an a&ion for adultery, (upon which an a&ual marriage muft
be proved,) it was ruled by Mr. Juftice Blackfione, that the evidence
of the minifter, or fubfcribing witnefles to the regifter, was necef--
fary to prove the identity of the parties married, as being the beft
proof that could be given ; but that opinion was over-ruled by the
Court of King’s Bench, who held that whatever was fufficient to
fatisfy a jury was good evidence ; and Mr. Juftice Buller obferved,
that the original regifter was not neceflary to be produced, and it
is only where that is required that fubfcribing witnefles muft be
called. Birt v. Barlew, Doug. 171.

Concerning other pieces of public evidence, I fhall extratt the
following paflages from Gilbert, fubjoining the notes which I for-
merly prepared, with the defign of fubmitting them to the public
in an edition of that work.

& The pope’s licence, without the king’s, has been held good evi-
dence of an impropriation, becaufe anciently the pope was held to
be the fupreme head of the church, and therefore, the pope was
held to have a difpofition of all fpiritual benefices, with the con-
currence of the patron, without any leave of the prince of the
country; and thefe ancient matters muft be admitted, according to
the error of the times in which they were tranfatted. A pope’s
bull is no evidence on a general prefeription to be difcharged of
tithes, becaufe that fhews the commencement of fuch a cuftom,
and a general prefcription fhews, that there was no time or memory
of things to the contrary, fo that, the bull doth itfelf contradict
fuch prefcription. But the pope’s bull is evidence en a fpirituat
prefcription, when you only fay the lands belonged to fuch a mon-
aftery as was difcharged of tithe at the time of the diffolution, for
then they continue difcharged'by a& of parliament.

If the queftion be, whether a certain manor be ancient demefae,
ov-not, the trial fhall be by domefday-book, which fhall be infpedted

by
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by the court. Ancient demefnes are the focage tenutes, that werd
in the hands of Edward the Confeflor, and which Wikiam the
Conqueror, in honour of him, endowed with certain privileges.
Domefday-book was a terrier-or furvey of the king’s lands, which
was made in the time of the Conqueror, and which afcertains the
particular lands which had this privilege. ,

In eje@ment for the manor of Artam, the defendant pleaded
ancient demefne; and when Domefday-book was brought into
court, would have proved that it was anciently called Nettam, and
that Nettam appears by the book to be ancient demefne; but he -
was not permitted to give fuch evidence, for if the name be varied
it ought to be averred in the record. Gregory v. Wilkes, H. 28+
Ch. 2. B.N. P. : o

I, however, conceive that this evidence was properly referable to
the iffuc on the record, and that it was not ncceflary to put in
ifflue the former name of the manor. If an individual, whefe
name has been changed by the king’s authority, is fued in his pre-
fent name for money lent, it cannot be contended that a promiffory
note figned in his former name would be inadmiffable evidence.

An old terrier or furvey of a manor, whether ecclefiaftical or
temporal, may be given in evidence: for there can be no other way
of afcertaining old tenures or boundaries.

A terrier or glebe is not evidence for the parfon, unlefs figned by
the church-wardens, as well as the parfon; nor then neither, if
they be of his nomination, and though it be figned by them, yet
it fecms to deferve very little credit, unlefs it be likewife ﬁgned
by the fubftantial inhabitants ; but in all cafes it is ftrong evidence
againft the parfon. B. N. P.

An old map of lands was allowed as evidence (a), whereé it came
along with the writings, and agreed with the boundaries adjufted,
in an ancient purchafe. -

It was ruled by Lord Ch. J. Holt, Warw. Sum. aflizes, 1699,
that if 4. be feifed of the manors of B. and C., and during his
feifin of both, he caufes a furvey to be taken of the manor of By
and afterwards the manor of B. is conveyed to E., and after a long
time there are difputes between the lords of the manors of B. and G.,
about their boundaries ; this old furvey may be given in evidence,
contra, if the two manors had not been in the hands of the fanic
perfon, at the time of the furvey taken. Bridgeman v. Jenmingty
1 Lord Raym. 704. But it was held at Exeter Sum. afl. 1719, that
furvey books of a manor which were ancient, unlefs figned by the '

O] ;r”:;urn: very euu&l;mpd 9 public evidence, but I have not confidered that
a8 2 matter of fufficient ;i ire § liy as the fobjel® has
s conne@tion with thefs ﬂrmmﬂ_m;";: ts tranfpefltion, efpecisily ubjedt &

Vour. II. N ‘ tenante,
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tenants, or they appear to be made at a court of furvey, are no evi-
dence -they are elfe only private memorials. 12 Vin. dbr. go. fol.
32. A furvey taken by one under whom the plaintiff cliimed,
was alfo rejefted as evidence for the plaintiff. Anon. Str. 95. Vi. Bull.
N. P. Tit. Ev. .

An ancient furvey from the firft fruits office, of the pof-
feffions of a nunnery to which a re€tory was appropriated, taken
upon the diffolution of monafterics, by which it appeared
what fpecies of tithes belonged to the re@tor and what to the
vicar, and a fimilar furvey taken 35 Eliz. were allowed as pro-
per evidence, though it did not appear by what authority the laft
furvey was taken. Picar of Kellington v. Trincall, 1 Wilf. 170, In
Denn on the demife of Godwin againt Spray, 1 T. R. 466, 3
parchment writing, tranfmitted from one fteward of a manor to
another without a date, by which “ de confilio domini regis ex
affenfus omnium fummonitorum manerii dicti domini regis de B. de mode
tenura fua ad [pecialem vogatum inferiptis expreffe ordinatum eff,” &c.
{pecifying the courfe of defcent within the manor, was ruled to be
good evidence, though it was not properly a court roll. In Roe ex
dem. Beebee v. Parker, 5 T. R. 26, the prefentment of the homage
ata court baron of the mode of defcent was held to be full evi-
dence of the cuftom, and an obje&ion that it was infufficient with-
out inftances being fhewn, was over-ruled. Where there was an
admittance of a perfon, as youngef! nephew in 1657, on the one
fide, and on the other a prefentment in 1692, that the cuftom of
defcent extended only to the youngeft fon, and if no fon, to the
youngeft brother, and went no further; and therc was parol evi-
dence of that being the repute, the jury found according to the
admittance, and the court refufed to grant a new trial. Doe dem.
Mafon v. Mafon, 3 Wilf. 63.

Corporation books are generally allowed to be given in evidence,
when they have been publicly kept as fuch, and the entries made
by the proper officer, not but that entrics made by other perfons
may be good, if the town clerk is fick or refufes to attend, but then
that muft be made to appear. Whoever produces a book muit
eftablith it before he delivers it in. Per Cur. Rex v. Motherfell, 1 Str.
92. In that cafe, a book which appeared to have been only mi-
.nutes of fome corporate alls ten years ago, all written by the

: tor’s clerk, who was no officer of the oorponnon, was held
to have been properly reje@ed. Evidence bemg given of orders in
the corporation books, for disfranchifing certain perfons, it was
ruled that orders in the fame books, by which they appeared to have
been reftored by virtue of peremptory writs of mandamus, were ad-
mnl'able, though the writs themfelves were not produced. Symmers

V. Regem, Cowp. 4389
Rolls
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Rolls or ancient books, in the heralds’ office, are evidence to
prove a pedigree, but an extrat of a pedigree taken out of records
fhall not be reccived ; becaufe fuch extrad is not the beft evis
dence in the nature of the thing, as 2 copy of fuch records might
be had. 2 Jomes, 224. Bull. N. P. 248. A vifitation made by the
heralds entered in their books and kept in their office, and the
minute book of a former vifitation, figned by the heads of the fe-
veral families, and found in the library of Lord Oxfird, were ad=
mitted. Pitton v. Walter, Str. 161. Camder’s Britannia was held
not to be evidence, to prove whether by the cuftom of Drvitwich
falt pits could be funk in any part of the town, orin a certain
place only ; but a general hiftory may be given in evidence, to prove
a matter relating to the kingdom in general, as in the cafe of Neale
and Fry; chronicles were admitted to fhew that king Philip did
not take the ftyle mentioned ina deed as king of Spain, at the time
it purported to bear dates Charles V. not having then furren-
dered (a). Dugdales Monaflicon was refufed for evidence, whether
A. was an inferior abbey or not, becaufe the original records might
be had in the augmentation office.

The regifter of the Navy Office, with proof of the method there
ufed, to return all perfons dead, with the letters D—d, is fufficient
evidence of a death. Ex dem. Whitcombe, E. 6 Ann.c. 13. B. N. P.
249. An inventory taken by a fheriff was admitted as evidence
between ftrangers, to.prove the quantity and value of the goods
for the law intrufting the fheriff with the execution muft intruft
him throughout. 2 Keb.277.

A copy of the bifhop’s inftitution book is not fufficient evidence
to prove a prefentation, for the prefentation itfelf fhould be pro-
duced, or it thould be thewn that it had been properly fearched for
and could not be found, and the inftitution book itfelf might have
been produced. Tillard v. Shebbeare, 2 Wilf. 266.

A certificate from the fecretary at war, of the nature of a fer-
jeant’s fation, though oppoftd, was allowed to be read in evidence
to the court, upon an application for the defendant’s difcharge as
being a foldier. Llyd v. Woodall, 1 Bl. Rep. 29. .

The king’s fign manual, declaring his intention to pardon a fen-
tence of tranfportation, and infert the prifoner’s name in the next
general pardon, is evidence on an indi&ment for being at large after
having been ordered for tranfportation. Rex v. Miller, 2 B
Rep. 797 ' ' .

The Gazette is cvidence of the king’s proclamation, and of #4-
drefles made to him. Rex v. Holt, T. R. 436. The copy printed
by the king’s printer is evidence of the articles of war. Rex v.
Withers, cited, ibid. ! '

() 77, Mr, Peals’s obfervations upoa this fubje@, Lew of Evidence,
Na * SEC-
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SECTION V..
Of Deeds.

‘Private writings are divided into deeds, and writings of an in-
ferior*hature. The great diftin&ion between them is, that deeds,
proprio vigore, conftitute and create an immediate obligation or re-

“leafe, whereas other writings are only a'mode of evidence. An
effet of this diftin&ion was formerly adverted to, in examining the
nature of the confideration requifite to fupport an obligatory pro-
mife ; and it was fhewn that an engagement by deed is in its own
nature valid and obligatory, and docs not require the exiftence of
fuch a confideration, as is abfolutely requifitc to render a verbal
engagement, or an engagement by writing inferior to a dced, effica-
cious. Upon the fame principle, the difcharge of an obligation by
an ordinary writing is of no legal cfficacy, merely confidered in
itfelf : a receipt for a fum of money is only evidence of the at of
payment ; it is open to contradition by oppofite evidence, that the
payment did not take place, and has no immediate intrinfic opera-
tion in producing a difcharge ; whereas a releafe by deed deftroys
and annuls the obligation, and is perfe&ly independent of every
extrinfic circumftance. An obligation contracted by deed is ana-
logous to the Roman ftipulation, as was thewn in a former number
of the Appendix alrcady alluded to; and the difcharge of an obli-
gation by releafe is, in the fame manner, analagous to an acceptila-
tion ; the nature of which is explained in a note to No. §71. of the
preceding treatife.

The cffe& of an engagement by deed is of confiderable im-
portance, in the event of the death of the debtor, on account of its
being a charge upon real eftate ; whith a verbal engagement, or an
engagement by any inferior writing, is not, andalfo on account of
its having a priority in the application of the perfonal eftate.

In cafe a deed is entered into, engaging, for the performance of
a preceding obligation by the fame perfon, the inferior obligation
is merged in the higher efficacy of the deed, which becomes the
only cffeétual title. But a deed given by another perfon, as a col-
Iaterat'fecurity, does not affe& the validity of the previous engage-
;mcm Whitew. Cuyler,ti T. R. 176.

*In the fame cafe it was held that an inftrument purporting to be
a deed, executed by a married woman without her hufband, and
therefore void, did not deprive the other party of the right which

“he had againft the hufband, as.upon a parol contra&t; and in Lowev.
Peers; 4 Bur. 2225, in which a man gavea woman an engagement
by deed, to pay her 1000/ if he married any other perfon, which

engagement



Numb. XV1.] On the Law of Evidence. 163

“engagement was held to be illegal’s Lord Mansfield faid, that if
there was veally any mutual contralt under fair and equitable cir-
cumftances, the plaintiff would ftill be at liberty to bring her
aQion, for the void bond could never be in her way.

The general definition of a deed is an a& in wntmgf (an
L

and delivered. In the earlier periods of our judicial hi e
art of writing was very far from being generally diffufed,
arofe the circumftance that the a&s of individuals were m
ratified by appropriate fcals, than by written fignatures ; ac g
ly a feal became the folemn mark of a legal obligation, and contraéts
or alls of liberation, as already obferved, derived no additional legal
efficacy from merely being rcduced into writing. It does not feem
that any particular manner or form of words are requifite to con-
flitute the fealing and delivery of a deed. I conccive it to be fuf-
ficient, that the feal fhould be affented to as that of the party,
thathe fhould in any manner teftify his intention of dclivz;‘
the inftrument as his deed, having it in his prefence. In one cafe,
the laft mentioned circumitance feems to have been confidered as
unneceffary. In this cafe a wife joined with her hufband, in exe
ecuting a mortgage of her eftate which was void.  After his death
fhe did feveral a&ts confirmatory of the tranfaion, which, Lord
Manspeld faid, was a clear acknowledgment that the deed was
hers, and that fhe was content that the parties fhould enjoy
according to the terms of the decd. Godright dem Carter v,
Strakansy Cowp. 201. : .
I have in a former publication intimated my idea, that in thal

cafe a difpofition to effeGtuate the moral juftice of the cafe be-
tween the parties is more confpicuous, than-a conformity to the
principles upon which it ought to have been decided as a mere
qucftion of law ; and that at leaft it ought to have been left to the
decifion of the jury, whether any of the exifting circumftances were
intended as’ an execution, or whether thcy were not the confes
quence of an apprehenfion, that a valid deed already exifted.

(@) In 4damv. Kerry 1 Bof. 460, an infirument executed in jamasica, and declared
upon as a deed appeared to have no feal, though a mark of a particular kind had been made
with a pen, in the place where deeds are ufually fesled ; and it became a queftion whether
evidence was sdmiffible, of a cuttom in Jamaica to execute bonds in this manner. Tbhe
opinion of the coust appears to have been in favour of fuch evidence, but the point was not
Jjudicially decided. In thecafe in Cardling, cited in a former feQion, it is faid, the peoe
"ple began atlength to forget the original ufe of the inflicution of feals, and to feal with any
impreflion they could get; and the law rather than invalidate the whole tranfaltion, left itte]
the jury to decide whether that was the feal of the party or not. In this country the people
have depared il further from the wfe of fealy, by not makiog any impreffion at all,
“::‘hiﬂlfomhiulihuﬁﬂmmwgindmlnw, and miking that fafy ford

Nj B
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'Yn'the cafe of Ball v. Dunflerville &' aP’. 4 T. R. 313, it appeared
that one of two partners, in the prefence of the other, executed
adeed for them both ; there was but one feal, and it did not ap-
pear that he had put the feal twice upon the wax ; and the court
were inion that it was a good deed, that no particular mode
of de was neceflary, for that it was fufficient if a party ex-

tind'a deed treated it as his own ; and they relied principally on
is deed having been exccuted by the one for himfelf, and the
othegin the prefence of that other.

It has been a matter of difpute, whether the appellation of a
deed was referable only to contradls, or extended to other fealed
inftruments ; for inftance, awards when they happened to be un-
der feal ; and confequently whether it was requifite for fuch in-
ftruments- to have the ftamp impofed upon deeds. Mr. Juftice

wrence, in a late cafe, mentioned, that the queftion had, with re-
fpe to awards, been agitated feveral times ; but he thought the
final determination was, that if the arbitrator delivers an award
under feal as a deed, it muft then have a deed ftamp, but although
ft were by a writing under feal, yet if it were not delivered as a
deed, it was fufficient if it had anaward ftamp. Brown v. Vawwfer,
4 Eafl 284.

At common -law the fignature of the party certainly was not
effential to a deed; but it is the opinion of many great authorities
that it has been rendered fo, by the ftatute of frauds. As the prac-
tice of figning deeds is univerfal, the difcuflion of that queition
cannot be of much importance ; but it feems to be extraordinary
that it fhould be fuppofed, that the ftatute has introduced any altera-
tions, with regard to the general queftion, as all the provifions of it
are merely applicable to particular fubjeéts, and there are many
deeds with which thofe fubjeéts have not any kind of connefion.
‘With regard to the difpofition of landed property, a writing figned
by the party is exprefsly required.

The act of an agent, with refpet to the obje& of his authority,
is in general regarded as the act of the principal ; but no perfon
can be liable to the obligation arifing from a deed, unlefs it is
cither executed by himfelf, (in which expreflion I include the afts
sbove referred to, as amounting to an execution,) or unlefs the
aputhority is given by another deed, fo that the a& is ultimately
founded upon his own fealing and delivery. Accordingly, it has
been ruled that one partner in trade, whofe general authority is
more extemfive than that of an ‘agent, cannot bind another by his
execution of a deed. Harrifen V. Jackfon, 7 T. R. 207.

‘Where a perfon is empowered, by a letter of attorney from an-
other, to execute a deed, or do any other a&t for him, it muft be

) done
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done as the a& of the party himfelf, and not as the a& of the at.-
torney 3 but the particular mode and form of doing ‘the a& is not;
material.  Therefore, when the attorney Wilks figned for .-
Brown, M. Wilks, it was beld to be a good execution of the deed,:
as the deed of Brown. See Wilks v. Dack, 2 Kaff, 142, and the
authorities there referred to. , s

Where a deed is abfolutely void in its execution, fubfequent de-
livery may make it good as a deed then firft executed. Such, for:
inftance, is the deed of a married woman, which is void in refpect:
of her legal difability to contrat, bug may be rendered valid by her
fealing and delivery after fhe becomes a widow. But if the deed:
is only fuch as may be avoided, by perfons for whofe proteQion.
the law has introduced particular exceptions, the whole effet is
derived from the firft execution, and cannot be varied by any fub-
fequent delivery. Subfequent adts may amount to a confirma-
tion, but cannot operate as an exccution of the deed. See Perkins,
8. 154. Zouch v. Parfonsy, 3 Bur. 1794. Goodright v. Strakan,
Cowp. 201. ' o

The books on the law of evidence contain much leirning, upon'
the fubje& of its being neceffary upon pleading a deed, to produce it
10 the court, (or, in the language of the law, to make a profert of it,)
and upon the diftin&ions in that refpe@, refulting from the dif-
ferent nature of the deeds alleged, upon the fituation of the partics
making the allegation, and upon their being the foundation of a
claim or defence, or merely incidental. I have all along declined
entering into difcuflions, which are confined to the rules of fpecial
pleading, not by any means as under-rating the importance or
excellence of that branch of our municipal jurifprudence, but as
being foreign to my general purpofe. I, therefore, fhall only obferve,
that by modern determinations, the profert of deeds may be dif-
penfed with, upon an allegation of their being loft by time, ot
accident, or cancelled, in confequence of which determination, a-
perfon is not by fuch an accidental lofs deprived of his ordinary
remedies by the common law, and compelled to refort to the affift-
ance of a court of equity. Read v. Brockman, 3 T. R. 151. Bolten
v. Bifb. of Carlifle, 2 H. B. 259.

With refpeét to giving deeds in evidence 3 the firft rule is, that
the deed itfelf muft be produced, unlefs a fatisfaétory excufe can
be given. What fhall amount to fuch excufe, may vary according
to the numerous cafes, between the proof of its being accidentally
confumed by fire, and the fimple allegation that it cannot be found.

In the cafe where it was held that the profert might be difpenf-
ed with, upon an allegation of the deed being loft by time, of-se-
cident, Lord Kenyon, truly faid, there was no doubt but upon the
| Ne . trial
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trial of & eaufe, depending upon. the exiftence of fuch a deed, every
proper fufpiciort would be entertained. * A merc excufe hatched for
the -purpofe would not be confidered as a fufficient apology for
notproducmg the deed, nor indeed any excufe, but fuch as the juf-
tice and urgency of the cafe would warrant.

There is evidently in point of reafon a diftinétion upon this head,
between deeds which regularly fhould be in the cuftody of the per-
fon claiming the benefit of their contents, and thofe which belong-
jng to or being in the cuftody of one perfon, are material to the
intereft of another. In the latter cafe, an application to the per-
fon to whom the pofleflion of the deeds properly belongs, and an
jnability on his part to find them, oughtto be confidered as fuf-
ficient to warrant the admiffion of fecondary evidence ; and fuch
is the praftice upon the fubje&, for it would be unjuft that one
man fhould fuffer by the negligence of another, over whem he has
no contral.

The ftrongeft cafe for difpenfing with the produétion of an ex-
ifting writing is, when it is or ought to be in the hands of the ad-
verfe party who upon notice refufes to produce it.

+ There isacafe refpe&ting the non-produlion of a deed; which
did not pafs without a difference of opinion, and which apptars to
be very fairly open to difpute.

.An eje@ment was inftituted upon the feveral titles of Haldane
and Urry, Evidence being given of a title in Haldane, it appcared
by the crofs-examination of one of the plaintiff’s witnefics, that Hal-
dane had conveyed to Urry by a deed, which the plaintiff had in
court, for the production of which no notice had been given, and
which the counfel refufed to produce.

This was held to defeat the title under Haldane, but not to fet up
the title under Urry, for that the refufal to produce was fufficient
to let the defendant into parol evidence of Haldane’s eftate being
divefted ; but not to excufe the plaintiff from fhewing Urry’s cftate
by the beft evidence. The refufal to produce was regarded as a pre-
fumption of fomething fatal in the contents.

Mr, Juftice Yates bricfly intimated an oppofite opinion, obferv-
ing that the plaintiff’s counfel were not obliged to produce this deed,
that no man can be obliged to produce evidence againft himfelf ;
and the anly confequence of notice to produce it would have been
the admitting inferior evidence. Roev. Harvey, 4 Bur. 2484.
The decifion would have been very proper, if it had related to two
diftin@ picces of cyidence ; if it had becn proved by parol, that -
JHaldane had conveyed it to athird perfon, that would not have
aythgrized the plaintiff to prove, that that perfon had conveyed
% Yrry, excopt by the proper rules of evidence ; but the fact that

8 Haldane
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Haldane had conveyed to Urry, was one entire propofition, which
ought to have been cither adopted or rejedted 3 and not from any
dnfapprobauon of a party’s conduét, or from any prefumption of an
unknown fomethmg, garbled and feparated.

Lord Mansfield, in the fame cafe, obferved, that in civil caufes
the court will force parties to produce evidence, which may weigh
againft themfelves, or leave'the refufal to do it after proper notice,
as a ftrong prefumption to the jury. But.in a criminal or penal
caufe, the defendant is never forced to produce any evidenee,
though he fhould hold it in his hands in court.

That a party fhall be aGtually forced to produce the evidence, fo
as to be punifhed for refufal, is a prepofition totally unwarranted by
authority, and I fuppofe that is not what was meant by the expref«
fions above quoted, and what is faid refpecting leaving the refufal
as a prefumption to the jury, fhould it be received with confider~
able qualification ; for it -cannot be admitted that fuch a prefump-
tion fhould ftand inftead of all other evidence, and fupply the to-
tal deficiency of proof. It is only in wcighing the effe& and fub.
ftance of evidence, in its nature adequate to the fupport of a fa&
in queftion, that the jury can take into confideration the opportu-~
nity allowed to the oppofite fide of contraditing the evidence if
falfe, or of dcftroying the inference from it, if erroneous, and
thereby conclude that evidence, otherwife fufpicious, is true;
or that an inference, otherwife flight and feeble, is correct (a).

. The diftin&ion betwen civil, and criminal, or penal cafes is ex-
prefsly difallowed, in the cafe of The Attorney General v. Le Merch-
anty 2 T. R. 201.n. where, upon an information in the exchequer,
for forfeitures under a revenue ad, the fubje&k was elaborately and
with much perfpicuity examined by the Lord Ch. Baron Smyzb.

In a very late cafe it was decided, that if a deed is pleaded with
a profert, nothing can difpenfe with the prodution of the deed it=
felf, as the deed is fuppofed to be in court at the time, and the
party takes upon himfelf to aver the exiftence. In the particular
cafe the evidence fhewed that the deed had been deftroyed by the
oppofite party ; and as that circumftance would have been the moft
favourable ground of exception, it is the ftrongeft proof of the uni-
verfality of the rule. Smith v. Woodward, 4 Eaft, 583.

In cafe there appear to be fufficient circumftances to excufe the
prodution of the deed, the rule of evidence, as ftated by Lord Harde

() In & former publication ¥ taok cceafion to obferve, with reference to this cafe, that
the haviag an inftrument in court may not always be fufficient to connmml the Incon~
venience arifing froma want of notige to prod8ce it ; becaufe, upon a ' notice, the party
may come prepared with evidence, to repel the inferences that might arlfe Illuﬁ bim,
upoA the mere produ@ion of the infrument called for,

'"“h,
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soicke, in Pilliersv. 7‘Ilm-.r, 2 Ak, 71. is, that the beft evidence the
circumftances of the cafe will allow muft be given. If an ariginal
deed is loft, the counterpart may be read ; and if there is no counter-
part forthcoming, then a copy may be admitted, and even if there
thould be no copy, there may be parol evidence of the deed, and the
manner of its being loft, unlefs it happens to be deftroyed by fire,
or loft by robbery, or any unforefeen or unavoidable accidens,
which are fufficient excufes in themfelves.

- There are authorities, that the recital of one deed in another is
no evidence of the deed recited, unlefs againft the parties to the
other, but againft them it has been held to be admiffible. But
according to the general do&rines juft ftated, it fhould icem that
fuch a recital rmght be admiffible, under circumftances which
fhould fatisfy a jury of its being com& 3 and it would at leaft be
equal to parol evidence.

In the cafe of Tyfen v. Clarke, 3 Will. §41. upon the trial
of a writ of right, the draughts of two leafes were allowed to be

. read in evidence, although there was no other evidence of fuch
leafes having a&ually exifted. There being other circumftances
to induce the inference, that a party had only a leafchold intereft,
the court held that the draughts ought to be read, as reafonable
prefumptive evidence of there having been fuch leafe once ex-
ifting. :

In Burridge v. The Earl of E_[m, 2 Lord Raym. 1292. an mqm-
fition pof? mortem, fetting out the tenor of a deed » was held good evi-
dence of the deed (a).

It is faid, that if a deed requires mrolment, then a copy of the
inrolment is fufficient ; but if it needs no inrolment, it is otherwife.
The nature of this effay does not require a ftatement of the cafes,
in which inrolment is or i3 not neceffary ; a fimilar diftin&ion has
been taken with refpet to an inrolment being fufficient, to dif-

() In a cafs before the court of Exchequer in I-dand, joth May, 1794, it was pro-
perly decided upon the circumftances, that a copy of a letter book thould not be admitted in
evidence § but the court feemed to lay it down a3 a general rule applicable to all cafes, that
Do copy of s copy of any writing could ever be received ; and a cafe is cited before Lord
Liffird, in whichthat rule feems to bave been applied to the cafe of a deed, without reo
gard to any particular confiderations in the immediate cafe. Ryves v. Bradill, Ridgeways
Reperts, 184 This, as a general propofition, has perhaps been too hattily taken for granted,
The general exprellion of Gilbert, that » copy of & copy is no evidence, is accompanied by
sesfons which do 2ot go to the ablolute exclufion in all poffible cafes ; for inftance, if it is
elurly proved that a Sirft copy of a given writing was examined with the original, and s
fecond copy with the firt ; and the non-produétion of the original, and Girft copy were
falsfalorily sccounted forj the copy of the copy would be the beft evidence, which the
pature of the cafe would admit, and would be atlestt qulnlnttol draught, s recital, or

M evidenee, ‘
penfe
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penfe with proof of the execution of a deed; this diftinQtion with
the obje@ions to it will be ftated prefently. :

1t is alfo faid, that the deed muft be regularly proved by one wit~
nefs at leaft, which is evidently intended to mean a fubfcribing wit.
nefs ; itis not, however, to be underftood that fuch fubferiptionis
effentially neceffary, but only that if the deed is alually attefted,
one of the witnefles attefting it muft be examined ; and as it is
perfectly unufual for deeds to be executed without atteftation, the
rule is ftated in general terms. e

I conceive that the propofition of its not being neceffary by the
law of England, that a deed fhould be attefted by fubfcribing wit=
nefles, may be ftated without referve. The difcuffion of this quef=
tion produeed an eclaborate judgment, in the fuperior court of
North Carolina, which has already been referred to, as exemplify-
ing the rule that the beft evidence muft be given, which the nature
of the cafe will admit.

The general rule, that a deed muft be proved by the fubferibing
witnefles, is fubject to feveral exceptions; the firft of which is that
deeds, and all other writings which are above thirty years old, prove
themfelves. ' !

"This exception is qualified in cafes mentioned by Gilbert, of
trials at the aflizes where pofleflion had not gone with the deed,
where there were rafures or intcrlineations, or where the deed im-
ports a fraud, as by purporting to convey a reverfion to one man,
which by a deed of a fubfequent date is conveyed to another. I
rather think that the true effet of thofe cafes is no more than that
fuch circumftances ought to induce a jury, to entertain a
fufpicion of the authenticity of the deed ; not that they fhould ex-
clude it from being read, being of fufficient antiquity in point of
date ; there is no diftinétion which it is more important continual-
ly to keep in view, than that between objections to the receipt
of evidence, and objections to its efficacy or credit when received.

Another exception is, that party need not prove the execution of
a deed, which comes out of the hands of the oppofit¢ party upon
notice to produce it. In a queftion of fettlement, the feflions
having required proof by fubfcribing witnefles of certain indentures
of apprenticefhip, the court of King’s Bench decided, that that was
not neceffary ; and Mr. Juftice Buller, in giving his opinion upon
the fubjed, faid, that the only queftion as a general onein the cafe’
was, whcther the indentures of apprenticefhip fhould have been
reccived in evidence ? He did not go the whole length of faying, thit
the produion of them by the apptllants was conclufive againft
them, but undoubtedly they ought to have been received. In
civil aQions wher: a plaintiff wifhes to give in evidence a deed in

: . the
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the defendant’s cuftody, he gives the defendant notice to produce
it, and the deed, when produccd, muft prima facie be taken to be
duly executed; becaufe the plaintiff, not knowing who are the
ﬁlbfcnbmg witnefles, cannot come prepared at the trial to prove
the execution of the deed. Thercfore an intrument, coming out
of the hands of the oppofite party, muft be taken to be proved. If
indeed there be any fraud in the cafe, the other party will not be
precluded from impeaching it. Vi. Rex v. Iubab. of Middlcliy,
2 T. R. 41. Mr. Pedke,after quoting this cafe, fays, that the re&i-
tude of the decifion, as extending to third perfons, into whofe
hands an indenture may fatl, has been doubted by very high autho-
rity. There certainly is confiderable difficulty on which ever fide
the point is decided, for the party requiring the production may
be ignorant who are the fubfcribing witnefles.  On the other hand,
the accidental pofleffion of the inftrument may be wholly unaccom-
panied by any knowledge of its authenticity ; but I conceive that
the purpofes of juftice will be more frequently anfwered by the
admiffion of this evidence, than by its rejection.

According to the opinian of Lord Chicf Juftice Hblt, in an ano-
nymous cafe, 12 Mod. 607.if itis proved that the witnefles to a
deed are dead, beyond the feas, or that a party has made firit
inquiry after them, and cannot hear of them, he fhall be allowed
to prove their hands. There are feveral cafes conneéted with this
propofition, which I think it material to notice.

In Henley v. Phillips, 2 Atk. 48. it is faid, that if witnefles are
dead who have attefted a deed, it is not fufficient that you prove
the hand-writing, but you muft likewife fthew that they are dead.
‘Where a pcrfon lxas lived abroad for fome years, there muft be
ftrit proof of his death; otherwife, where the witnefs has lived
conftantly in England, from the time of fubfcribing his name to
the day of his death, there a flight evidence of his death is fuf-
ficient, efpecially where the perfon who proves his hand-wrmng
knew him intimately, and fwears that he believes him dead; in
fuch a cafe, the court will not expe fuch nicety as that a certifi-
«cate of his death fhould be produced. The diftinftion juft ftated
appears to have no foundation in reafon, and is fo far from being
confonant to a&tual pratice, that proof is admitted of the hand-
‘writing of an attefting witnefs who is alive, but out of the kingdom.

‘Where a fubfcribing witnefs became the reprefentative of the cre-
;dltor, proof of the hand-writing was admitted. Godfrey v. Norris,
'Str.34. Alfo where the witnefs became the reprefentative of the
"debtor. Anon. cited, 1 Wms. 289. So where the witnefs had become
blind. ¥i. Weod v. Drury, 1 Lord Raym. 734. or was rendered

incompetent
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incompetent by being convitted of forgery. Fones v. Mufon, Sy, .
833.

3;11 Barues v. Trompowfky, 7T. R. 265, proof was given of the
fignature of the party to a writing, which appeared from the cira
cumftances to have been-cxecuted at Riga. ‘There was evidence of
there having been a perfon at Riga, of the name of the attefting
witnefs, but no proof of his hand-writing ; and this was ruled to be
infufficient. Lord Kenyon (ftopping the counfel) faid, « We
ought not to fuffer this point to be called in queftion; it is
too clear for difcuffion. I do not fay, that proof of the hande
-writing of the contraling party is not under any circumftances
fufficient, where there is a fubfcribing witnefs, as if no intelli-
gence can be obtained refpe@ing the fubfcribing witnefs, after
reafonable inquiry has been made; but here the witnefs is a
known perfon refiding at Riga. Generally {peaking, every inftru-
ment, whether under feal or not, the execution of which is wit=
neffed, muft be proved in the fame manner, regularly by the
witnefs himfelf if living, if dead, by proving his hand-writing, if
abroad by fending out a commiilion to examine him, orat leaft by
proving his hand-writing, which laft indeed is a relaxation of the
old rules and admitted only of late years. I remembera cafe
alluded to, in <he argument of counfel which was tried at Guildbail,
where the fubferibing witnefs having been domiciled in a foreign
country, Lord Alansfield admitted evidence to be given of his
hand-writing. ‘The opinion was adopted with approbation at the
time, on account of the neceflity and convenience of the cafe,and
I myfelf have adoptcd it in cafes which have been tried before

.me. The fame medium of proof has alfo been admitted, in cafes
where the fubferibing witnefs has been fought for and could not
be found, fo as to furnifh a prefumption that he was dead. But
the rule has never becn relaxed further than thefe inﬁ:ances, and
there is neither neceflity noer convenicnce in doing fo.”

In Adamv. Kerr, 1 Bof. & P. 360, a bond was executed in
7amaxca, one of the attefting witnefles was dead, and his hand-
writing was proved ; the court were of opinion that this was fuf-
ficient proof of the execution, without proving the hand-writing of
the other, who was refident abroad, or of the obligor. In Cunliffe
v. Sefion, 2 Eaff, 183, a bond appeared to be atteftcd by ene Bat,
and by Houghton, who had fince become interefted, and was one of
the plaintiffs. Diligent inquiry was made for Bate, at the place
where the obligor and obligee lived, without having been able to
obtain any intelligence of fuch a perfon, who he was, where he
had lived, or any other circumftances relating to him ; this was ru-
Led tobe 3 fufficient ground for allowjng a proof of the hand-writirg

‘of
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of the witnefs, who had become interefted, to be a fufficient proof
of the execution. Nothing was faid in this cafe refpeing -the
band-writing of the obligor. Upon the point decided, Mr. J.
Grefe faid, I do not fee what the plaintiffs could have done more
than they have ; and if they have ufed due diligence without effect,
that will let them into fecondary evidence : I form this opinion with
reference to what-is dmly paffing in che world. The frequency of
:written inftruments, .in modern times, has made perfons lefs care-
ful than they ufed to'be, in the fele&ion of witnefles to their at-
teftation. It has occured to me to know that perfons unknown to
.the parties, fuch as waiters at a tavern, have been called in to at-
teft inftruments of the moft important kinds, even wills, where
the parties had no previous knowledge of them, nor even were
apprifed that they bore the names by which they attefted the
-execution (a).”

.. In Prince v. Blackburn, 2 Eaff, 250, evidence was admitted of
the hand-writing of a witnefs, who, at the time of the trial, was
out of the jurifdi€tion of the court, fo as not to be amenable to the
procefs, though it was objefted that there was no proof of his
being domiciled abroad, and that the inftrument being executed in
Englaml made a diftin&ion.

: 'Where a witnefs to a bond was interefted at the time of his
atteﬁa.uon, and proof was admitted of his hand-writing, the court,
o} 2 motion for a new trial, were of opinion, that he could neither
be examined himfelf, nor could proof of his hand-writing be fuf-
ficient, and that it was not like the cafe of a fubfcribing witnefs,
being afterwards appointed executor of the obligee, in which cafe
proof of his hand-writing might be given ; but on being further in-
formed that the hand-writing of the obligor had been alfo proved,

.Lord Kenyon faid, that on confideration of all the circumftances, the
smatter had beft reft where it was. Sevire v. Bell, 5 T. R. 371.

A fubfcribing witnefs having gone to the Eaft Indies, and it not
appearing, after due inquiry, that he had ever returned, and the
defendant having admitted the execution of the inftrument, it was
held fufficient to entitle the plamu&' to a verdi&k. Coghlan.v. Wil-
liamfon, Doug. 93. But where, in order to eftablith a bankruptcy

(s) It would certainly be attended with great advantage, if a fyftem were adopted

for having deeds authenticated, by the prefence of 2 perfon invefted with public charater,

" either sttefting his own knowledge of the identity of the parties, or having It certified on
oath, by an a& attached to the inftruments. It bas occurred to me, in praflice wpon a

criminal profecution, to fee an inftance of a forged dred attefted by an atiosney of the

higheR refpe@ability ; another perfon being introduced to him by the prifoner as the party

- to the deed. The varlous queftions which have occurred refpetting the inquiry fos fub-
fribing witneflcy; firongly evince the propriety of (ele&ing, as attefing wltulu, perfons

of festled relidepcs, and . unﬂdtnbk hdon In lifes

‘againft
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agaln{t a thlfd Peffoﬂ’ the bmkﬂlpt’. aCkmlCdgment Of a w
was proved, thic fubfcribing witnefs being in England, the court -
held it infufficient. Abbott v. Plumbe, Doug. 216, In another
action by affignees it was proyed, in order to thew.an a& of bank-
ruptcy, that the defendant had,.upon his examination before the
commiffioners, produced and admitted a bill of fale from the
bagkrupt; which washeld to be fufficient proof of the deed as againft
him. Bowiles v. Longworthy, 5 T. R. 366. It has fince been held,
without adverting to the preceding cafe, that the defendant’s ad~
miflion, in his an{fwer to a bill of difcovery, was not adnftfible
evidence of the execution of the deed, without laying fome founda~
tion for it, by fhewing that inquiry had been made for the fubfcrib-
ing witnefs, and that he could not, with due diligénce, be met
with. It was fuggefted, on the part of the plaintiff, that no, know-
ledge of the witnefs could be obtained by him; but the chief Juf-
tice faid, that no one perfon of that name (of whom feveral were
fuggefted in court within reach of inquiry) had been applied to,
for the purpofe of knowing whether he was the fubfcribing wit-
nefs. The counfel for the plaintiff obferved, that the court had
always confidered the evidence of the fubfcribing witnefs material,
in order that the defendant might have a difclofure of the circum-
ftances; but here the defendant had an opportunity, together with
his acknowledgment of ftating all the accompanying circumftances,
and therefore could not be hurt. But Mr. Juftice Le Blanc faid,
that did not follow ; a fa& may be known to a fubfcnbmg witnefs,
not within the knowledge of the obligor, and he is enabled to avail
himfelf of all the knowledge of the fubfcribing witnefs, relative to
the tranfaltion.  Call v. Durning, 4 Eafl, 53. It feems very dif-
ficult, if not impoffible, to diftinguifh this cafc from the preceding’
one of Bowles v. Longworthy. Mr. Peake, in his firft edition,
diftinguithes Bowles v. Longworthy from the other cafes which pre-
ceded it, by the difference between a mere verbal acknowledgment,
and one made in the courfe of juftice; but the cafe of Callv.
Durning cannot be fupportcd by that diftin&tion.
In point of convenience the firft cafe certainly has ftronger clmms
to adoption, in eftablifhing the rule upon the fubje&: there is
fomething very remote in the probability of a {ubfcribing witnefs
knowing any thing fatal to a deed, which is at the fame time
unknown to the party executing it. The accidental circumftance,
that feveral perfons of the name of Rickard Wilfon (the fubferibing
witnefs) were known to individuals in court, if it proves any thing,
feems to prove a great deal too much. The plamuﬂ' was not, by
any law, neceflitated to take notice that that is the name of the
Lord Chancellor’s fecretary. If Jobn Smith appeared as the, name

of
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of attefting witnefs, it would hardly be expeéted that 4 party fhould
Saquire after every Fobn Smith who might be known to the perfons
prefent at the trial; an application to one §Jobn Smith would be
@ very flight proof of a negative propofition ; and it would be very
difficult to draw the line between one and a, thoufand.

~ 'Where a witnefs who had been fubpaenaed did not appear, and
a written acknowledgment by the party was proved, the deed was
allowed to be read. 12 Mod. go0. Bull. N. P.

In Bretun v. Copé, Peake, N. P. 30, Lord Kenyon held it to be
clear, that the rule requiring the proof by an attefting witnefs, ex-
tends to a .deed which has been cancelied. In Kealing v. Ball,
Peake, Ev. App. proof was given of the lofs of a bond, purporting
to be' executed bydhe defeadant, but the names of the attefting
witneflfes were not remembered by the perfon who proved having
feen the bond. Evidence was given of an acknowledgment of the
debt by the defendant, and this evidence was ruled by Lord Kenyor
to be fufficient. His Lordthip faid, that had it appcared who the
fubfcribing witnefles werc, the plaintiff muft certainly have called
them; but that it was the bufinefs of courts of juftice to apply the
general principles of the law to new cafes 25 they arife ; and this
was a new cafe, for it did not appear that the plaintiff could, by any
poflibility, know who the fubfcribirg witnefles were. In the cafe

. of Birt and Barlow, Doug. 171, cited in the preceding feQion,
Mr. Juttice Buller, {peaking of the neceflity of examining the wit-
nefles to a regifter of marriage, faid, that the original regifter was
not neceffary to be produced 3 and it was only where that was re-
quired, that fubfcribing witnefles muft be called. If this obferva-
tion was intended (as it feems) to be general, and not to be merely
confined to the preceding fubje&t of parifh regifters, it is contrary
to the opinion incidentally expreffed by Lord Kenyon, in the cafe
laft preceding. The opinion of Lord Kenyon feems, upon the
whole, more analogous to the general fyfteni of the law upon the
fubjeé. -

Mr. Peake obferves, of a diffum of Gilbert, that proof of the
hand-writing to a deed is not fufficient, without proving the aét of
delivery; that it is deftroyed by the fubfequent decifions. It is,
however, to be obferved, of all the cafes refpeting the hand-writ-
ing of witnefles, that the fat attefted by their fubfcription is tlie
fealing and delivery: but I think that even without that circum-
ftance, as if the hand-writing of a party was proved, there being
no attefting witneffes, it would be evidence for the jury of a proper
execution. - In cafes upon wills it is held, that an atteftation of the
will having been figned by the teftator, in the prefence of the wit-
acfics, is evidence to be left to,the jury, of the witneffes having

complied
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complied with the requifite in the ftatute of frauds, of figning in
the prefence of the teftator. Hands v. James, Comyns 531.  Croft
v. Pawlett, 2 Str. 1109 (a). -

By ftatute 26 Geo. 3. c. 57. f- 38. reciting that difficultics, ex-
pence ind delay, arofc in proving deeds in England, which were
exccuted in India, and wice verfa, it is enaQed, that in fuch cale
proof of the hand-writing fhould be admittcd. '

It has been ruled, that it is not neceffary that the fubfcribing
witnefs fhould a&ually fee the party execute ; for if he be in an ad-
joining room, and the party, after executing the deed, brings it to
him, tells him that he has done fo, and defires him to fubfcribe his
name as a witnefs, that is fufficient, Part v. -Mears, 2 B. & P. 217.

But though the fubfcribing witnefs is examined, and denies the
dced, other evidence may be admitted, Doug. 216. It has even
Dbeen faid, that witnefles ought not to be admitted to give evidence
againft their own atteftation. 4 Bur.2224. DBut this pofition can
hardly be true to its full extent. Ex wi neceffitatis, they muft be
examined ; and it is impoflible to compel.them to fwear otherwife
than as they affert the truth to be; certainly fuch evidence ought
to be received with very great fufpicion. There was a cafe of con-
fiderable value, in which the witnefles to a will denied their attef-
tation, but the will was proved by other evidence, and the witnefles
were afterwards convicted of perjury, and fentenced to tranfporta-
tion. Lowe v. Joliffe, 1 Bl. Rep. 365.

A diftintion has been alrcady referred to, that if a deed is en-
rolled, which needs inrolment, a copy fhall be received as evi-
dence ; but if it needs no inrolment there, though it be inrolled,
the copy is no evidence. Gilb. 97. 99. The fame diftin&ion, if

(a) 1 have, in a former note, advested to the danger of fubfribing witnefles being im-
pofed upon, by the perfonating of par ies with whom they weie unacquainted, and 1o the
benefic which might refult from a (o'cmn authenticacion. T his expedient would have the
further benefit of difpenfing with the neceflity of examining atiefling witnetles, which
w-uld often very much diminifh the expence of litigation. It would alfo be conducive to
the interetts of juftice, to eftablith a pruvifion, that no plea fhould be sdmitted denying the
execution of a deed, without its being accompanied by an affidavit of verification, or at
leaft an affidavit of circumftances, fhewing that there was a real queRlion upon the
fa of execution intended to be tricd. Where the queftion of the execution of ag
infteunfie is not raifed by the pleading, it might be very ufeful for the courts to be
authorigzed, by atule, to requite & party to admic or deny, upon oath, before a coms
miflioner, the writings purporting to be fusfcribed with his fignature, and for the admiffion
to bg deumed fufficient evidence ®,  Thefe alterations in the law cuuld only be introduced
by legiflative authority, but part of the benefit above fuggefted is within the reach of the
cousts themfelves, who might very beneficially adopt the pra&ice of not allowing any othes
Plea to be joined to that of sen ¢f fafTum, without fpecial reafons verified by affidavit. -

2 ()

. ;rheahuidnm itfelf to me in adverting the proofs of recognition, mentioned
.by Potbier in the texe, R
, ‘Vox.. 1I. ¢) corredt,
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corre&t, mutt apply to the neceflity of proof by witnefles; but Mr.
Jutice Buller obferves, that the law that a bargain and fale in-
rolled may be given ‘in evidence, without proving the execution ;
but that where a decd needs no intolment there, though it be en-
rolled, the execution of it muft be proved, may well be doubted ;
notwithftanding that decds of bargain and fale inrolled, have fre-
quently, in trials at niff prius, been given in evidence without being
proved. In fupport of which praQice, the cafe of Smartle and
Williams, in 1 Salk. 280, is much relied upons but that cafe is
wrong reported, for it appears by 3 Lev. 387, that the acknow-
ledgment was by the bargainor, and fo it is {tated in Salk. MSS.;
befides, it appears from both books that it was only a term that
pafled, and confequently it was no inrolment within the ftatute.
If divers perfons feal a deed, and one of them acknowledge it, it
may be inrolled, and may ever after be given in evidence as a deed
inrolled ; but it would be of very mifchievous confequence to fay,
that a deed inrolled, upon the acknowledgment of a bare truftec,
might be given in evidence againit the real owner of the land,
without proving it executcd by him. However, that has been the
general opinion, and it fecms fortificd in fome degree by the ftatute
10 Anne, c. 18, which provides, that where any bargain and fale
inrolled is pleaded with a profert, the party to anfwer fuch profert
may produce a copy of the inrolment.  On the other hand, it feems
abfurd to fay, that a releafe, which has been inrolled upon the ac-
knowledgment of the relcafor, fhould not be admitted in evidence
againft him, without being proved to be executed, becaufe fuch
releafe does not need inroliment; and indeed fuch deeds have
often been admitted, and that was the cafe of Smartle and Williams;
the deed did not nced inrolment, yet being inrolled, on the ac-
knowledgment of the bargainer, it was read in evidence againft
him, without being proved.

“T'he indorfement of the proper officer is evidence of the inrol-
ment of a bargain and fule, or of the aflignment of a duchy leafe,
purfuant to a provifo. Vi, Kinnerfley v. Orpe, Doug. 56.

In cafe of a deed being accidentally cancelled, there are feveral
diftin&ions to be found, arifing from the nature and operation of
the deed, and of the neceflity for its being offered to the court in
pleading; likewifc, refpedting its being direétly the point in iffue, or
only coming in incidentally. I apprehend it may now be juttly
ftated, that all thefe diftin&tions are exploded, and that it is an
univerfal rule, that fuch an accidental circumftance will in no cafe
‘prejudicc a right which has been duly acquired. Whatever objec-
tions would exclude the admiffion of a deed thus cancelled, would
apply with equal force to the admiffion of collateral or prefump-

: tive
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tive evidence, of a deed abfolutely loft: but recent pralice hag
eftablithed the admiffion of that evidence beyond the reach of
controverfy. And the courts have, in modern times, fo completely
deviated from the ancignt ftri®nefs, by which there was a failure
of juftice, according to the ordinary courfe of law, in the cafe of a
deed being loft or deftroyed, as to allow very cxtenfive rights to be
held under the fictitious authority of deeds and inftruments which
never had, nor in truth could ever have, been bclievcd. to have had
an exiftence, except in the imagination. Such is the nature of. the
prefumptions, which were examined with fome patticularity in the
preceding number.

The following diftin&ions, ftated by Gilbert, are founded upon
a fair analogy, and feem fully applicable to the cafe of a deed can-
celled by defign. ,

« 1f there be a joint contral, or obligation, and one of the
obligors’ fcals be torn off, it deftroys thc obligation, becaufe they
arc both bound as one perfon; and if one be difcharged, the other
cannot ftand obliged, becaufe they both make up but one obligor.
But if two perfons be bound feverally, there, if the feal of one of
the obligors be broken off, yet the obligation continues in the other,
becaufe there are feveral contrators and feveral contrats, and
therefore by deftroying the obligation of one of them, the obliga-
tion of the other is not taken away. But if two men are bound
jointly and fcverally, and the feal of one of them is torn off, this
is a difcharge to the other; for the manner of the obligation is
difcharged by the a& of the obligee, and therefore that is, accord-
ing to the rule of law that conftrues every man’s aét moft ftrongly
againft himfelf, a difcharge of the obligation itfelf; befides, fince
both are jointly bound as one perfon, the perfon difcharging one
of them s a difcharge of the whole; and a fatisfa&tion is fuppofed,
by the very cancelling it, to be given for the whole debt ; and when
one man is difcharged who concurs to make an obligor, and the
whole debt is fatisfied, no obligation can reft upon the other.”

With refpe& to alteration of deeds, the rule has been, that if an
alteration has been made by a ftranger, jn a point which is not
matcrial, it does not avoid the deed; but it is otherwife, if it is
altered by a ftranger in a point material, for the witneffes cannot
prove it to be the a&t of the party that fealed and “delivered it,
when there is any material difference from the fenfe of the contra&;
but if the contra&t doth contain the fenfe of the parties, the wit-
nefles may well fwear it to be their a&, .for an immaterial alteration
doth not change the deed, and confequently the witnefles may at-
teft that very deed without danger of perjury. But if the deed be
altered by the party himfelf, though in a point not matesial, yet it

' 02
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will avoid the deed ; for when the party himfelf makes any altera-’
tion in his own deed, it difcharges the contradt, for the contralt
hath the whole force from the words of the obligor; now, when
the obligee undertakes to fupply it with new words, and to alter
thofe the party hath fixed upon, this is according to the rules of
law which takes every man’s own a& moft ftrougly againft him-
felf; a new makmg, and a new fmmmg of the contra®, and
for a man to contra& with himfelf, is éntirely void and incffe€ual.
11 Co. 27.

The rule-concerning the alteration by a ftranger, in a material
part, has been extended to bills of exchange, in the modern cafe
of Mafler againft’ Miller, in which the determination of the King’s
Bench was confirmed by the Exchequer Chamber. 4 T. R. 320.
2 H. B. 141. It was found by fpecial verdi&, that the date of the
bill had been altered by fome perfon unknown, and the bill was
ruled to be thereby utterly vacated. One judge maintained the
oppofite opinion, but that one was Mr. Juftice Bu/ler. And with
all the deference which is duc to the authority of a folemn adjudi-
cation, it is impoflible to read his moft excellent argument upon
the occafion without regretting, that what was indifputably the real
juftice of the cafe, fhould be facrificed to the application of a
technical rule, extended beyond all former precedent, and that rule
itfelf rendered difputable in principle, by decifions upon cafes hav-
ing a fair analogy in their nature and circumftances.

That the rights and obligations of two perfons fhall not be af-
fe€ted by the unauthorized conduét of a third, whether proceeding
from folly or from guilt, is a rule which is founded upon the eter-
nal principles of juftice. '

In refpe& of deeds, the ancient rules of pleading had rendered
it neceffary, that the dced itfelf fhould be formally tendered to the
court. ' If the deed was accidentally loft, or cancelled, the party
claiming under it was without a remedy, by the ordinary courfe of
law. Thefe rules were not, in their nature, applicable to inftru-
ments not under feal ; and the reafons ftated for rendering a deed
inefficacious, which has been altered by a ftranger, feem entirely
to proceed from the fuppofition of the deed being brought by pro-
fert before the court.

, In the progrefs of judicial improvement, when it appeared that the
feals had been torn from a deed by the play of a child, good fenfe
was allowed to prevail, and the effe® of the inftrument was fuf-
tained. In the cafe of Read againft Brookman, 3 T. R. 151, the
‘fame judges of the King’s Bench, who decided that in Mafler and

* Miller the bill was vacated, ruled moft properly, that profert of a
deed might be difpenfed with, by fhewing that it was loft by
time,
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time, or accident. In the cafe of Boiton v. The Bifbop of Cariifle,
2 Hen. Bl. 259, the three furviving judges of the Co~imon Pleas,
who had before concurred in the affirmance of Mafter and Miller,
gave their opinion, which I admit was not effential to their decifion,
but which ftill was given in 2 manner entitling it to judicial autho-
rity, that an allegation might be allowed, that a deed was cancelled
by the feal being torn off and deftroyed, or loft, and profert made
of the remainder. Lord Ch. Juflice Eyre faid, ¢ That if the deed be
deftroyed, God forbid that a man fhould lofe his eftate by lofing
his titlc deeds.” Mr. Jultice Gould.— As to the cancelling a deed,
a man’s title to his eftate is not deftroyed by the deftru&ion of his
deeds. The cafe where the feal was torn off by rats, muft be in
the recolle&tion of every one.” Mr. Juftice. Heath.—¢ Surely no
one will fay that if deeds thould happen to be ftolen, therefore the
owner fhould lofc his eftate.” Mr. Juftice Rooke.—(who came
upon the bench fubfcquent to the decifion of Miller and Mafler,)
« I agree, that a right once vefted is not divefted by merely caft-
cclling the deed.” According to the principles of corre&t reafon-
ing, it would certainly appear, that the circumftance of cancelling,
which deftroys the very appearance of a deed, or the actual lofs of
the deed itfelf, fhould produce as extenfive confequences as an
alteration in the writing. There is no reafon why the offitiouf-
nefs of a ftranger fhould induce a greater prejudice than the play-
ing of a child, or the defiru€tion by rats: and every argument is
entitled to the moft favourable reception, which maintains the
effential interefts of right and juftice, in oppofition to diftinétions
which are mercly technical in their nature, and which are not fully
fupported by the moft imperious authority.

That even an immaterial alteration by the party claiming under
a deed, or writing, fhould defcat the inftrument as againft himfelf,
does not feem objectionable ; and the rules of evidence can never
be underftood to mean, that the one party can, by altering an in-
ftrument, defeat the interefts of the other: where both parties
concur in altering a deed, the proteQion of the revenue intervenes
to prevent its validity, unlefs there is a new {tamp Where there
are razures or interlineations appearing on the deed,. it becomes a
queftion of fa& for the Jury, whether they were made before or
fubfequent to the execution; and the decifion. ofsthat queftion
muft of courfe dzpend upon the particular circumftances of each
individual cafe.

03 SECT.
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SECTION VI,
Of Evidence of Handewriting.

The proof of hand-writing is a fubject which concerns every
kind of document, that may be adduced in evidence. Gilbert, in
fpeaking of an indi@ment for perjury upon an anfwer in Chancery,
obferves, that the ‘perjury may be illuftrated by the comparifon of
hands, which poffibly may be evidence in concurrence with other
proof, that out of the anfwer itfelf evince the identity of the perfon.
But that the comparifon of hands only, fhould be a proof in a cri-
minal profecution, was never law but only in the time of king Fames;
and the diftin&ion has ever been taken, that the comparifon of bands
is evidence in civil, and not in criminal cafes. The reafon why the
comparifon of hands is allowed to be evidence in civil matters, is,
becaufe men are diftinguifhed by their hand-writing as well as by
their faces, for it is very feldom that the fhape of their letters
agree, any more than the fhape of their bodies ; thercfore the com-
parifon of hands ferves for a diftin€tion in civil commerce, for the
likenefs does induce a prefumption that they are the fame, and the
prefumption is evidence till the contrary appears. For every pre-
fumption that remains uncontefted hath the force of an evidence;
for light proof on the one fide will outweigh the defe@ of the
proof on the other, but in criminal profecutions the prefumption
is in favour of the defendant ; for thus far is to be hoped of all man-
kind, that they are not guilty in any fuch inftanccs, and the penalty
inhances the prefumption. Now the comparifon of hands is no
more than a prefumption, founded only on the likencfs which may
eafily fail, becaufe they are very fubjcét to be counterfeited ; there-
fore, when the comparifon of hands is the only evidence in a cri-
minal profecution, therc is no more than one prefumption againit
another, which weighs nothing.

I am not difpofed to conteft the principle, that, in the application
of evidence and in weighing its effet, a jury, refting upon the ge-
neral prefumption of innocence, may, without violating their duty,
be' more backward in drawing from the premifes before them a
conclufion which fhall amount to the eftablithment of guilt, than
they would be in drawing a conclufion from premifes not more
ftrong in the difcuflion of a civil right. But the gencral rules of
law, concerning the admiffion and fufficiency of cvidence, and the
particular conclufion which a jury may draw from the evidence
before them, in a particular cafe, are two things, which, as I have
already more than once obferved, whilft they differ moft cflential-
ly in their nature and principle, are yery fubject to be confounded,

and
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and which, therefore, in every difcufion, fhould be moft carcfully
kept diftin&.

There feems to be fomething extremely illogical in the remarks
which have been cited, as ferving for the foundation of a general
rule; ¢« for if men are diftinguithed by their hand-writings as well
as their faces, as it is very feldom that the fhape of their letters:
agree any more than the fhape of their bodies 3” the fame reafon
which couvinces the mind, that a particular writing has come from
the hand of a particular perfon, will equally produce that evidence
whether the ulterior refultiis of onc kind or another. The ade-
quacy of evidence in its nature, to afford convi&tion of a particular
fact, can never depend upon the effe€t and confequences of the
fact intended to be proved. I conceive that the diftin&ion is ful-
ly contradi€ted by modern authoritics. In the cafe of the Attorney
General and Je Merchant, which has been already mentioned, it
was laid down as a general propofition, (without any thing to con-
fincit to the fubjeét matter immediately under confideration,) that
the rule of evidence in civil and in criminal cafes is the fame ; the
particular quettion which led Gilbert to the difcuflion of the genc-
ral topic, has produced a determination direétly oppofite to the
doctrine which he fuggelts; for in Zhe King againt Morris, 2 Bur.
1189, upon an indi¢tment for perjury, in an anfwer in Chancery,
proof of the hand-writing of the defendant, and the atteftation of
the jurat by the proper officer, were ruled to be fufficient evidence
of the anfwer being atually fworn, fo far at leaft as to put it on
him, to fhew or to raife a probable prefumption that he was per-
fonated.

In the cafe of high treafon, comparifon of hands is not fufficient
for the original foundation of an attainder, becaufe there muft be
fome overt aét, and writing is not an overt aét ; but it may be ufed
as in circumftantial and confirmatory evidence, if -the fa& be
otherwife proved. Rex v. Henfey, 1 Bur.664. And in any other
criminal profecution, it will be evidence the fame as in a civil fuit,
as on an indi¢tment for writing a treafonable libel, proof of the
hand-writing will be fufficient, without proof of the attual writing.
The cafe of the feven bifhops went upon the witnefs not being
enough acquainted with their hand-writing, and not upon the na-
ture of the evidence. Bul. N. P, 236 (a).

As to the nature of the proof upon this fubje&t. In Gow/d v.
Fonesy 1 Bl. 384, Lord Mansficld admitted a witnefs to prove a
perfon’s hand-writing forged, who had frequently correfponded
with him, but had never feen him‘write. In the cafe of Goodtitle,

(e) See the. Colle@ion of Cafes on this fubje® in AL Nelly's Law of Evidences in
’n‘sﬂ"- -
: 04 on
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on the démife of Revest v. Brabam, 4 T. R. 497, on a queftion of
forgery, upon a trial at bar, the plaintiff called two clerks of the
Poft Office; who fwore that they were ufed to infpe& franks, and

- dete& forgerics. ‘They were then atked, Whether, from their ge-
neral knowledge of writing, the inftrutions were a natural or an
JImitated hand ? this queftion was objected to, but allowed by the
court, and the clerks fwore that the hand was imitated ; but in a
fubfequent cafe of Cary v. Pitt, Peake, Ev. Ap. Lord Kenyon re-
fufed to admit fuch evidence, faying, that though it was received
in Revett and Brabam, he had in his charge to the jury laid no
ftrefs upon it. With all deference, however, the folemn decifion
of a court, upon the admiffibility of a piece of evidence, is not
affeCted by the opinion of a fingle judge, refpefling its materiality
in the particular inftance.

It is now very clearly eftablifhed by feveral authorities, that the
proof of hand-writing muft be made by perfons having a previous
knowledge of it, cither from atually feeing the party write, or
from correfpondence 3 and that the comparifon of an admitted with
a difputed writing cannot be allowed, cither by the infpeion of the
court and jury, or by the affiftance of perfons converfant with the
examination of hand-writing, for the purpofe of afcertaining its
reality or deteting its forgery.

The reverfal of the attainder of Algernon Sidney, which is often
referred to as regulating the law upon this fubjet, does not feem to
give much fupport to the diftinction in queftion ; for the aét of re:
verfal ftates feveral grounds and motives for infringing the con-
vi&ion 3 and as to the hand-writing, there was that evidence of
knowledge, which is now allowed to be admiffible.

In one cafe where a parfon had been long fince dead, Lord
Hardwicke admitted his book to prove a modus, the fimilitude of the
hand-writing being proved by a witnefs, who had examined the
parith books in which was the fame parfon’s name. Bull. N. P,
236. But in another cafe, Mr. Juftice Yates, at nifi prius, re-
fufed to let an entry, ftated to be in the hand-writing of a deceafed
perfon, be proved by comparifon with his returns to the fpiritual
court. Brookbard v. Woodby, Peakey N. P. 20. n.

Mr. Peake, in his Law of Evidence, feems to put the firft cafe upon
the circumftance of the witnefs having a general knowledge of
the hand-writing appearing in the books; as diftin& from the a&t
of comparing and examining the two writings ; in which point of
view thefe cafes may be poflibly reconciled with each other.

In one cafe, Lord Kenyon accompanied his decifion, that compa-
rifon of hands was no evidence, with the obfervation that if it were
fo, the fituation of a jury who could neither read or write would be

. a ftrange
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a ftrange one, for it would be impoffible for fuch a jury to come
pare the hand-writing. M<Pherfon v. Thogtes, Peakey N. P, 20,
Perhaps the occurrence itfelf of a jury, who could neither read or
write, might be rather ftrange, but it does not feem the moft accu-
rate reafoning, to rejeét an affiftance which in gencral cafes would
be beneficial, becaufe in fome poffible cafe it might happen to fail ;
and a general prefumption that a jury could read and write,
would be at leait as moderate as many prefumptions, which have
in fa& been introduced into the adminiftration of juftice.

"The general fubjet lately came under the confideration of Lord

" Eldon, in the Court of Chancery ; and produced a very full and
elaborate difcuflion, which may be referred to as containing an ac-
curate view of the exifting law upon the fubje&. Eagletonv. King-

Son, 8 Vef. 438, and the pratice of the law feems to be clearly fet-
tled, that the cafual knowledge or belief of a perfon, who has once
feen a witnefs write, and fpeaks from the effcét of that incident
upon his memory, in rcfpet to the charaller of the writing, is ad-
miffible, and a fufficient foundation for reading the difputed paper ;
but that a dire& comparifon with the greatcit poflible number of
authentic papers, indicating the fimilarity to the moft obvious in-
fpeétion, and confirmed by the moft critical fcrutiny, is wholly in-
admiffible.

But where, in point of reafon, is the objection to a proof by com-
parifon of hands, as founded upon an infpetion at the trial 2 It
will furely be admittcd that the real objet is the inveftigation of
truth, and by the indifcriminate rejetion of a means of eftablithing
the truth, which in many inftances muft be more convincing than
the evidence a&ually reccived, there isa frequentrifk of the failure
of juftice. Every danger which may refult from the cafe of forgery,
muft operate at leaft with equal force, when the deception is aided,
by the comparifon being made, not with the immediate obje& of the
fenfes, where &he erroncous impreffions of onc perfon may be cor-
rected by the more accurate infpection of another, but with the
traces in the memory, the errors and imgctfe&ions of which are
beyond the reach of fcrutiny. What is the common evidence of
knowledge but an act of comparifon ; a comparifon of the objeét
prefented to the fight, with the obje& imprinted by memory in
the mind, with the image and copy of the fuppofed reality ? And
when the comparifon is made not with this imperfe&t and fallaci-
ous copy, but with an indifputed original, applied with the fkill and
experience of perfons habitually devoted to fimilar inquiries, it
is deemed not only a matter of technical caution, but an effential
point of conftitutional liberty, to reject the affiftance which it
may be naturally expeted to afford. An expert of the moft ac-

curate
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eurate talents, oomparing the charaters of the admitted writing
of an individual, through a continued feries of years, with the cha-
ralter of a difputed piede, cannot be heard to offer his opinion,
whilft the knowledge and familiarity that the mind may be fup-
pofe to have acquired, from the previous perufal of thofe very
writings, or even from the cafual infpe&ion of a fingle a&}, is re-
ceived and a&ed upon without ob_;céhon I have known the ad-
miffion of this evidence carried fo far, ‘as for an attorney, after
the failure of other attempts, to ftand up and fwear to a know-
ledge of the writing of the oppofite party, from having once
looked over his fhoulder when writing a letter at an alehoufe (a).
I have purpofely ftated extreme degrees, becaufe by thefe the cha-
ra&ter of a propofition is moft diftin&ly thewn, and in the admif-
Gbility of evidence, the law allows no latitude of difcretion.

SECTION VI
Of Writings inferior to Deeds.

It does not occur to me to be neceflary to make any general
obfervations refpecting writings inferior to deeds, having in a pre-
.ceding fe&ion pointed out the diftinguifhing charaler of deeds,
as conftituting or difcharging obligations proprio vigore, whilflt writ-
ings of an inferior nature are only the evidence of a contradt,
which, in its nature and quality, is not of higher rank thah if it was
merely verbal or of a matter of fat : the peculiar chara&ter of
bills of exchange, and promnﬁ'ory notes, docs not fall within the
purpofc of the prefent examination.

The rules laid down, with refpet to the evidence of deeds,
are cqually applicablc to other inftruments with refpeét to the
neceffity of producing the original, or, in cafe of its non-produe-
tions fupplying the omiffions by the beft inferior evidence, and the
whole of the fyftem eftablifhed refpe&ing the examination of fub-
{cribing witneffes, is equally applicable to other inftruments;
but it may be proper to'take notice as to the firit of thefe fubjects,
that duplicates of notices, ferved upon any perfon, are in general
regarded as equally original, with the copies aQually delivered.
In other cafes, a notice to produce the original muft be given to
the party intended to be charged with it, or affc@ed by it, in cafe
it is or ought to be in his pofleflion. Where the terms of an
agreement are reduced into writing at the time, as evidence of the

(=) Lancafter Summer Affizes, 17993 but it ia proper to add, that the fame judge who
sllowed the reception of this evidence, made fome cbfervations upon it which decided the
fate of ite credibility.

agreemcnt,
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agreement, the writing muft be produced, and muft have the
proper ftamp, and no parol evidence of the agreement can be admit.
ted ; but when there is written evidence of a matter of fal, asa
rcceipt for a fum of money, proof may be given of the fa& .of
payment, or of a diftin& verbal acknowledgment, as was fhewn in
/- 2, fupra. :

'The preceding fection, refpeting the proof of writing, is alfo of
general application ; and in point of fadt, the fubjeét to which it re.
fers is of much more frequent application in other cafes, than in
verifying the fignatures of deeds.

Upon the evidence of books of account, there is, in many refpeéts,
a eonfiderable affinity between the dofirine ftated in. the text of
Pothier, and the practice of the Englifph law. 'The doftrine of
femiproofs, by which a perfon may obtain a decifion in his favour,
by the teftimony of his books, confirmed by his own fuppletory
oath, has not with us any kind of application. A perfon ean in no
cafe require his own books to be reccived as evidence in his fuvour 3
but if the other party refufes to call for them, and the party himfelf
is willing that they fhould be produced, it will fometimes lead to
pretty firong infefences in the mind of a jury, with refpe to the
veracity and effe&t of other evidence.

One party has no right to compel the other to produce his books 3
but if notice is given for that purpofc, and they are not produced
accordingly, not only may verbal evidence be given of their con-
tents, but the mere refufal to produce them will always be con-
fidered as a very ftrong prefumption of their contents being un-
favourable.

A perfon who requires the production of books belonging to an-
other, muft make his ele@tion whether they fhall be received as
evidence ; he has not aright firlt to infpect them, and then ufe
them or not according to his difcretion. Being admitted, their
whole contcnts muft be allowed as evidence; but that, aswas be-
fore obferved concerning other written evidence, does” not necef-
farily conclude the veracity of their entire contents. A party can-
not make any diftinGtion with refpe& to what part fhall be reccived,
but a jury may diftinguith with refpe& to matters of credit, and
admit one part whilft they difallow the other; but without fome
circumftances to induce a particular fufpicion, it is unreafonable
that fuch diftin€tions fhould take place.

"The following is a note of feveral cafes, which have occurred
refpe@ing the admiffion of different picces of written evidence.

 Where the draymen came evbry night to the clerk of 2 brew-
hgufe, and gave him an account of,the beer delivered, which he

fet
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fet'dévn in a book kept for that purpofe, to which the draymen
fet their hands, and the dragman was dead, the book with his
hand fet $ it was held good evidence of a delivery. Price v. Lord
Torrington, 1 Salk. 285. So, a-thop book was allowed for evidence :
it being proved that the fervant that writ the book was dead, and
that this was his hand, and he accuftomed to make the entries..
Pitman v. Maddsx, 2 Salk. 690, But where the plaintiff, to prove
a delivery, produced 2 book which belonged to his cooper, who was
dead, but his name fet to fcveral articles as delivered to the de-
fendant, and a witnefs was ready to prove his hand, Lord Ch.
Juftice Ragmond would not allow it, faying, it differed. from Lord
Torrington's cafe, becaufe there the witnefs faw the drayman fign
the book every night.  Clerk v. Bradford, M. § Geo. 2.  Upon
an iffue out of Chancery, to try whether eight parcels of Hudfor's
Bay Stock, bought in the name of Mr. Lake, were in truft for Sir
Stephen Evans, his affignees (the plaintiff's) fhewed firft, that there
was no entry in the books of Mr. Late, relative to this tranfaction.
Secondly, fix of the receipts were in the hands of Sir §. £. and
there was a reference on.the back of them, by his book-keeper, to
the book B. B., of Sir §. E. Thirdly, the book-keeper was proved
to be dead, arid upon this the queftion was, whether the book of
Sir 8. E. referred to, in which was an entry of the payment of
the money, fhould be read ? And the Court of King’s Bench, at
a trial at bar, admitted it not only as to the fix, but likewife as to
the other two, in the hands of Sir B. L., fon of Mr. Lale.
And in Smartle v. Williams, cited by Lord Hardwicke, in
Montgomery v. Turnery 1751, a fcrivener’s book of accounts,
the fcrivener being“dead, was holden good evidence of payment.
Bull. N. P. 282, 283. In Searle v. Lord Barrington, 2 Str. 807.
2 Lord Raym. 1370. 8 Mod. 278. 3 Br. P. C. 535, the court
were of opinion, that an indorfement by the obligee, of a bond of
payment of intereft, was good evidence to encounter the prefump-
tion of payment, arifing from length of time, and ought to have
been left to the jury, for they might have reafon to believe it was
done with the privity of the obligor; and the conftant pratice is
for the obligee to indorfe the payment of intereft ; and that, for the
fake of the obligor, who is fafer by taking fuch an indorfement
than by taking a lodfe receipt ; and the judgment given upon fuch
evidence, was, on a bill of exceptions, affirmed in parliament; but
in Turmer v. Crifp, Hil. 13 Geo. 2. the Chief Juftice refufed to
let the indorfement of the receipt of part of the money, fe-
cured by a bond which was'made after the prefumption had
attached, be given in evidence. 2 Str.827. The debt book of
an attorney, long fince deceafed, where he charges 32/ for fuffer-

ing



ing a recovery, two atticles of which were for drawing and .
fing the furrender of a tenant for life, and which bill appeared by
the book to have been paid, was held admiffible evidence of there
baving been fuch a furrender. Warren v. Grenville,.2, Str. t1ag.
A bill of parcels, and receipt of a merchant abroad, was admitted
to prove the plaintiff’s intereft in 2 cargo againit the infurer. Ruf
Jel v. Bobeme, 2 Str. 1127. A paper in the hand-writing of a tef-
tator, containing a lift of bank notes found in his poffeflion at or
before his death, was held, by Lord Hardeicke, inadmiffible to
prove his property in thofe notes; but he fent the cafe to be tried
at law, obferving that the rules of evidence in general are the fame
in both courts as to matters of fa&. Glyn v. Bank of England,
2 Vef. 38. Entries of a deceafed fteward in a common day-book,
containing variety of matters, relative to his different employers, of
money paid by perfons for trefpafs on a particular place, on
account of one of thofe employers, were held admiffible evidence,
in an a&ion relative to the right of fuch employer to the place in
queftion, as they would have been evidence to charge himfelf with
the receipt of the money. Barry v. Bebbington, 4 T. R. 414. An
entry by the church-wardens of 4. in their accounts, ftatihg the
receipt of a fum of money from the chapelry of B., who that year
" difputed their ancient cuftom; but after being fued had paid it, and -
1/. for cofts, and the following writing at the head of the fame
page: It is an ancient cuftom thus to apportion our poor lay,
B.to pay one fifth, &c.” was held good evidence of the cuftom,
theone entry as it charged the officers with the veceipt of money,
and the other as referring to and explaining that; and Lord
Kenyon, faid, that even without that reference, he did not fee any
objeétion to admitting the fecond entry as evidence proprio vigore,
becaufe ufages relating to parifhes muft be got out of the parith
books ; it is like the inftance of court rolls, which are frequentty
admitted in evidence, though they affet the rights of third perfons.
However, it was not neceffary to decide upon that ground, though
he had a ftrong opinion of it. Stead v. Heaton, 4 T. R. 669. On a
queftion refpeting the identity of a place, the coals under which,
and alfo a rent iffuing out of it, belonged to one of the partiestn-
der different titles, the entry in the book of a perfon under whom
the party claimed the rent, but not the coals (which were the fub-
je&t in difpute), of receiving the rent for a particular place, was held
inadmiffible evidence ; for, by Lord Kenyon, what one man does in
his clofet ought not toaffe& the rights of third perfons; there is only
one inftance in which this is allowed, namely, the books of an
incumbent refpecting ' tithes, which may be evidence for his fug-
) : o : ceflor,
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cefor, but that has always becn confidered an excepted cafe. Out-
ram v. Morewood, 5 T. R. 122,

: In'reviewing the preceding cafes, there are fome which appear
to be founded upon rather difputable principles.” The cafe of the
draymen figning the entry, and the ftill ftranger cafe of the fhop
book, are inftances of perfons being affected by evidence made
behind their back, with intent to preferve a charge againt them, and
which they had no opportunity to crofs-examine. If the drayman
and the clerk had told another perfon, that fuch circumftances had
Paﬂ‘ed, ‘and that perfon had immediately made a minute of it in
writing, it will not be fuppofed that a depofition, confifting ulti-
mately of fuch hearfay evidence, would be allowed. If one.man
writes down that he faw a given a&t done, would the parties to
that at be allowed to be affeted by fuch a minute, any more
than by a hearfay declaration ? Would his fignature make the evi-
dence any better ? And is therc any fubftantial difference, in this
refpe&, between a ﬂ:ranger who obferves a tranfaction, and a per-
fon who is an inftrument in it, and who is only from neceffity al-
lowed to be a competent witnefs, having himfelf a degree of in-
tereft in the fubje®t. When a broker is agent for both partics,
his minutes, which are part of the res goffe, would fall under a very.
different confideration.

The cafe of Lord Barrington was founded upon very found
reafoning 3 at the time of making the entry (which, it is an admit-
ted fa&, was before the prefumption had attached) Serle could
have no undue motive ; the purpofe was merely to indicate a dif-
charge. Thebond itfelf would be perfe& evidence of his claim ;
but in the cafe which immediately followed, it was not thought
that a perfon whofe right, if adverfely contefted, was at an end,
could revive it by any a& of his own. . Having no legal claim to
100/. he could not found a right to gol, by giving credit for 10/,
Barry and Bebbington certainly went abundantly far, where a
fteward, by charging himfelf to his employer with the receipt of a
fmall fum of moncy, was allowed to charge a third perfon with
the admiffion of a right. But Stead and Heaton feems to be
dire@ly repugnant to the cafe, in which the receipt of part of the
money on the bond, after the prefumption had attached, was dif-
allowed ; for though, toa fmall extent, the entry made by perfons
interefted had a tendency to charge themfelves, it, to a much greater
extent, had a. uudency to induce a charge in their favour againft
the perfons to whom it related. It was preferved and recorded
as” evidence of the fubmiflion4o a difputed right. The gencnl
effe® and obje of it were to fubftantiate that right in themfelves.
And if ong public body fhall not be allowed to charge another

public
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public body by their entry of a debt, it would be abfurd to let
them obviate the objetion, by fubjoining the entry of a partiat
payment amounting to a recognition. If the perfons who made
the entry had appeared as witneffes to prove the