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 PREFACE.

|
[ Y HE following treatife was firf
- printed in 1660, feveral years
|  after the death of the autbor,
and evidently from a wvery incorret copy.

l | However, fuch as it was, the Public
received it fo ﬂz'vouraé.{y, that it bas
Since been reprinted more than once 5 and
20 fay the truth, with all its faults and
defets, it bad a merit, which very few
books upon the Conflitution and forms of
Parligment kave, that it appeared to be

- awritten with a kngwledge of the fubjelt. |

’ ‘QU’\ a. - The |

——
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vi PREFACE.

The plan, as far as it goes, is regular
and well difpofed ; the materials the
beft *, chiefly the records of Parlia-
ment ; and the arguments and conclu-
Sions drawn ﬁom them are, in gerzeral
clear and judicious. The rm.g/brtune bas
only bitherto been, that, in all the eds-
tions, the records which are quoted, are
Jo wretchedly mangled as to be unintelli-
gible, and the ‘rgﬁerence.r to thofe which
are not quoted in terms, are for the moft
part fo erroneous, that no reliance can

‘be bad upon any of them s befides that

* I muft except the ¢ old MS. Modus tenendi
¢ Parliamentom,” which is quoted much too of-
ten. It is true that Sir Edward Coke was fond 'of
‘quoting the fame treatife as the higheft authority ;
but Mr. Prynne, in his animadverfions on the firft
_chapter of the fourth Inftitute, has demonﬁrated
it to be a forgery, and of no authority at all,
*Selden had before declared the fame opinion, 7i Ttla

&f Honer, p. 610—~614.
the
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the whole reafoning of the autbor is fres
‘quently obfcured and defiroyed; by a
awrong punituation, mifakes of one word
for another, omiffions of words, and of>
ten of fentences.
" It is not long fince, acczdentally looking
over the catalogue of the Harleian manu-
_/Z'rtpz‘:, I difcovered that the * original
work, in Mr. Elfynge s own band-
o writing,

* Hart. MSS. 6. 1342. It is plainly the au-
thor’s original draught, with numberlefs erafements
and interlineations made by himfelf; and there are
directions throughout, in the margin, to the clerk
who was to copy it fair. By a date in the firf
‘page it appedrs to have been begun in * December
1624;” and at the end is the following note:
¢¢ Herc I will end this eight and laft chapter of
*¢ this_fir# Booke of Modus tenends Parliamentim,
*¢ which I colle€ted for mine owne inftru¢tion and

" #¢ learninge, with noe intent to publithe the fame
-4 umo-any. 3 Maii 1625, H. ELsYNGE, Cler.
“ Parl.” There follows in the manuTCrnpt a rough
T az fketch
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avriting, was in the Britibh Mufeum ;
and I foon after took an opportunity of

examining it. The comparifon of a few

of the moft corrupted paffages convinced
me, that a collation of the whole would not
only correct, but confiderably improve and
enlarge, the printed book. The taft was
not a beavy one, and therefore I under-

" took

v

fketch of the contents of the facond Book, with this

marginal note —¢ Begupn. but God knows ‘when

¢ 1 fhall finith thls booke. Sept. 1625.” The title
of Chap. 1. of this intended fecond book ftands
thus—* Warre and Peace—begun by me, en-
¢ larged by Sir Rob. Cotton.” Where, I prefume,
he refers to a treatife which is printed among Coz-
toni Pofthuma, under this title, “ That the kings
“ of England, have been pleafed ufually to confult
* with their peers in the great councel, and com-
“ mons in Parliament, of marriage, peace, and

« war,” Ihave found no reafon to think that

Mr. Elfynge made any further progre(s in this fe-
cond book,

From
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Fook 1t for my own fatisfattion, at firft;
shough, as I advanced, I could not belp

feeling for the bard fate of a man of
fenfe and karning [o injurioufly traduced
20 poflerity by the negligence of copyifts,
and wifbing that, fome time or other,
bis fame might be vindicated by a new

‘From what has been faid it is ¢lear, that A.
‘Woon, and his tranfcriber in the BioGRAPHIA
BriTannica, Art. 'ELSYNGE, are miftaken
in attributing the printed treatife to Mr. Elfynge’s
" {on, who was clerk of the houfe of commons in
the tise of Charles the Firft. The whole was
certainly written by the father. Nor do I believe
~ they have any better foundation for attribating to
* the fame Mr., Elfynge, -the younger, “ A traét con-

*¢ cerning, proceedings in Parliament, " which, they
fay, wis never - pubﬁ[hed but bequeathed in ma-
noferipé by -Sit Matshew Hale to the library of
Lincoln’s Inn.  The only manufcript, in the cata-
logue of that library, with the name of Ey_ynge, is
n. 85, and-that, upon iefpetion, I found to be a
copy of this work of the father.

‘a3 edition,
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edition. Howeyer I doubt wbhether I
Sbould myfelf, at that time, bhave under-
‘taken an edition, if, upon fbewing the
collated copy to fome very refpedable per- -
Jons, (too refpeciable to be named upon
Jo Jlight an occafion) they had not ex-
preffed a wifb, which I confidered as a
command, that the publication ([hould
aot be ungeceffarily delayed. '
I muff take notice, that the < pro-
% ceedings in the cafe of the earl of
¢ Arundel, 1 Car. 1.” (page 192 70
242.) are not tn the Harleian manu-
Seript.  Indeed the cafe did not happen
till the year after the manufeript ap-
pears [ by the note apove-mentioned at
the end of it) to have been finifbed. There
gan be no doubt, bowever, that this cafe
was added by Mr. Ellynge bimfelf, and,
though it breaks in a little upon bis me-
thod, it makes a valuable acceffion to his
. book, .
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book. It has now been compared with
a copy of the Fournal of the Houfe of
Lords, from which it is almoff wholly
extralled, and by that means a great
number of very confiderable errors, which
are in all the former editions, has been
correéted in this. |

9 May 1768,

a4 THE
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MODUS TENENDI
PARLIAMENTUM.

CHAP. L
OF SUMMONS.

$ 1. Wbho were axtiently fummoned tp
Parliament.

A RCHBISHOPS and bifhops, ra- .

A tione epifcopalis digpitatis &8 te-
mure.

All abbots and priors, which held by earl-
‘dom or a barony, ratione tenure.

AH earls and barans, by reafon of their .
inheritable nobility and tenure; and their
peers alfo, ratione tenure.

A 2 - The -
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T he Judges, the barons of the exche-
quer, the king’s privy counfellors, and his
learned council, were fummoned alfo, but
neque tenure, neque dignitatis ratione; and
if thefe could not appear, they made o
proxies, for they had no voice. , .

The knights of the fhire, the barons of
the Cinque Ports, the citizens and bur-
gefles, were ever elected and fent to the

Parliament. - .
The officers, as the clerk of the crown,

the clerk of the Parliament, and the gen-

tleman-uther, attended ratione q]ﬁm without
any fummons. ’

§ 2. Whether the fummons were anti-
ently by one general writ or particu-
lar writs.

- It appedrs in that antient manufcript,
Modus tenendi Parliamentum, that archbi-
thops, abbots, and priors, which hold per
comitivam vel baroniam, [ummoneri debent :

and that all earls, barons, and their peers,

Summoners debent.
Minores
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« Minores clerici,. nec minores laici, non fum- -
moneri debent 5 [ed fi eorumprefentia mecefe
faria fuerit, rex folebat talibus brevia fua
mitterey rogando quod Parliamentum fuum
intereffent. .

- From hence it may be gathered, that in
thofe times, viz. before the Conqueft, the.
lords fpiritual and temporal, and the. peers,
were fummoned to Parliament by one gene-
ral fummons; and that the others, who-
were neither lords nor peers, had particular
writs. But it is unlikely that William the.
Conqueror did fend out fuch a general fum-
mons to the lords; for how could the an-
tient baronage, who were tranflated by his
conqueft to the Normans, take notice there-
of, their lands and honours being feized by
the king ? It is probable that he did firft
inftitute particular writs of fummons to his
Norman (new created) lords, and to fuch
Englifp (if any) as he continued in that de-

gree of honour. Vide Mat. Paris, p. 247,
in charta regis Jobannis. Submoneri faciemus
emnes archiepifcopos, epifcopos, ¢, comi-

A3 tes
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tes & majores barones regni nefiri fingulatim
per literas nofiras, &c.

But as touching the peers, the fummons
in his time unto them continued as before 5
for it follows in the fame charter, Ez prate-
rea faciemns [ummoneri in generali por vite-
eomites & ballivos noffros ommes alios, qui in
~ capite tenent de nobis, (.

By thefe tenants i ¢apite of the king,
underftand thofe only who held land i ca-
pise of the king ad valentiam uniss comita-
#us, vel bareniz integre, as it is in that an-
sient manufcript, Modus tenendi Parliamen-
#um; and they are there named peers.

Divers learned heralds,. not knmowing any
difference between the Jords and their peers,
have run into thefe errors, viz.

Firft, That all heretofore came to Parlia-
ment who had lands of an intire county or
barony ; and that Hemry the Third, having
fimarted by fuch a confufed company of ba-
rons, did (after the battle of Evefbam) firft
ordain, that thofe earls and barons, to whom
he dite@ed his writs, fhould only come to

, " Parlia-
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Parliament ; for which- they vouch no re-
. cord, but only the firfk writ of fummons
(extant) an. 49 H. 3. 14 Decombris, and af.
firm the fame to be after the battle of Eve-
" fhem, and that this was the firlt time that
barens were called by writ :

Secondly, That the writ of fummons dxd
create a baron:

Thirdly, That the firft wric did Rnngbh
the perfon only fo created; and if the fon
was alfo fummoned, then the blood was
ennobled :

Not obferving the difference between
peers and barons; the one being omitted
" ad libitam regisy the other never (if once
created) being of full age, within the land,
and redfZus in curia; as fhall be declared
hereafter in this chapter,

- The firft of thefe meaﬁlyrd'utcd and fa-
tisfied, for the pratice appears to be other-
wife (touching the earls and barons) in the
time of king Yobn, as by the aforefaid char-
_ter of Matthew Paris

A4 . And
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- And the very date of the writs which are_
vouched proves, that the pratice was fo
alfo in H. 3d’s time, who began his reign
the 1gth of Ofober, and the writs of fum-
mons bear date in December; and the battle
of Evefbam was fought in Auguff. So the
lerds had particular writs of fummons be-
fore that battle of Evefbam. - Happely this.
king did" firft ordain that no peer fhould
come to Parliament, unlefs fuch as had par-,
ticular writs of fummons; and therefore the
heralds are to be excufed; for the peers
once fummoned have been reputed lords of
Parliament, and the peers have been anti-
ently ftiled barons. 7ide Mr. Seldex in his
Titles of Honour: that Mattbew Paris faith,
that Hen. 3. did number 250 of his barons,
who were, as I conceive, barones minores,.
or peers, and not thofe who were barons by .
- inheritance, whom Matthew - Paris in the
other place ftiles barones majores 5 for they
fever attained to that number. Alfo by this
word (peers) are underftood all the lords

fpisitual and temporal in the two Parlia-
ments
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ments of 15 E. 2. & 1 E. 3. touching the-
banithment of the Spencers ; fo that the he-
ralds might eafily be deceived therein ; efpe-
cially, the writs unto barons and peers being
all one, and they all ranked together pro-
mifcuoufly in the roll of {fummons, and
fome peers placed there above antient ba-
rons.

But of this, viz. that peers were fum-
moned, and omitted again ad libitum regis,
and that barons were ever created by invefti-
ture of robes; and that thewrit only did not
create a baron; and that the firlt writ did
ennoble both the perfon and blood of him
that was created ; more fhall be faid here-
after in this chapter, in the title Of omif-
Sfions.

- -Here 1 will only remember that tlns word
(baron) was antiently a general name to alb
thofe that had power of judicature, aswell as
to the Parliament barons. The freeholders in
a court baron were antiently named barones; .
and that court ftiled curia baronum J.S. in
refpe&t of them, and not carig baronis J. S.

- as
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as now, in refpect of the lord of the ma.
nor; and the aldermen of London were ane
tiently fo named; and they of the Cingwe
Ports retain it to this day, and fo do the
~ barons of the Exchequer, who were firfk
called fagi barones, for that they were faga-
ces ad compotos recipiendos & allocandos.

5;3. The antient form of the writ,

The firft writ of funmnans extant upont
record is that of 49 H. 3. viz. )

Henricus, Dei gratia, rex Anglie, dowis
" nus Hibernie, {5 dux Aquitenie, venerabili
in Cbrifto patri, R. eddem gratid epifcopo
Dunelm. falutem. Cum pof gravia turka-
tionum difcrimina dudum babita in regoe wo-
Aro, chariffimus filius Edvardus primo-genitus
mofter, pro pace i regne nofiro affecuranda,
€9 firmanda, obfes traditus extitiffet, & jam,
Jedata (benediftus Deus) turbatione predida,
Juper deliberatione ¢jufdem [alubriter provi-
denda, &3 plena fecuritate & tranguillitate

pacis,
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pacis, ad bomorem Dei, € utilitatem totins
regni noftri firmanda, €3 totaliter complenda,
ac fuper quibufdam aliis. regui nofiri negotiis,
que fine confilio vefiro, & akioyam prelatorum
& magnatum woftrorum nelumus expediriy cum
iifdem traflatum bakere mos oportet: vobis
mandamus, rogantes in fde & dilsstione qui-
bus nobis tenemini, quod omni eccafione pofi-
pofita &5 negotiis aliis pretermiffis, ftis ad
xos London’ in 08abis fanidi Hillaris proxime
Jusurss 5 nobifcumy, & cum prediflis prelatis,
€ magnatibus nofiris, quos shidem voeari fe-
eimus, [uper premiffis iraliaturi & concilium
impenfuri : & boc ficut mos & bomerem mo-
Jrum & veflrum, nec non &5 communem regni
#oftri tranquillitatem diligitis, nullatenss omit-
tatis, Tefte meipfo x4 Decemb. an.regni mofirs
49-
Eodem modo mandatum eff epifs. Carl. Ge.
Jub data 14 Decemb.
In forma predifia [criditur adbatibus &
prioribus  fubferiptis, &c. fub data apud
‘Woodftock 24 Decemb.

I»
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. In forma predicia mandatum eff comitibus '
& aliis fubferiptis fub data apud Woodftock,

viz.

" Comiti Leiceftr’.
- Comiti Gloceftr.
" Comiti Norf>. :
& marefchal. Angl.
- Comiti Oxon.
Comiti Dersy.
" Rad. de Camois.
- Rogero de fanét. Fobanne.

* Hugoni le Defpenfer juftic. Affgliaf.l

" Fobanni filio Fobannis.
Will. de Munchen/.
Nich. de Segrave.

" - Fobanni de Vefcy.

o

Rad. Baffet de Drayton.
Henrico de Haftings.
‘Galfrido de Lucie.
Roberto de Ros.

: Fobanni de Eyvil..
. Ade de Novo Mercato.

Waltero de Colewil.

Willielmo
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- Willielmo Mar’mjon.
Rogero Bertram.
~ Roberto Baffet de Sapcote.
* Gilberto de Gaunt.

Item mandatum et fingulis vicecomitibus
per Angliam, quod venire faciant duos milites
de legalioribus & difcretioribus militibus fin-
gulorum comitatuum ad regem, London’, in
oétabis predittis, in forma predifia.

- Item in forma predifia. [eribitur civibys
Ebor. civibus Lincoln. &3 caeteris 5urgt: An-
- glie, quod mittant, &c.

Mtem in forma preditta mandatum ef ba-
rombm, & probis bominibus Quingue Por-
tuum, &¢.

- The differences between this writ and
the writ at this day are, that this is fpecial,
declaring the caufe of the fummons; and
fo were divers others of Edw. 1. Eduw. 2.
Edw. 3. and Rich. 2. "But for the .moft
part they were general, as at this day, and
none fpecial after the feventh year of Rick.
2. But vide Matthew Pam, p. 247. in

charta
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 charta vegis Johannis. In owmibsus litteris
[fubmoyitionis caufam ,&bmm: Wius ex-
ponemus, &c.

 And aWo, this writ is alike unto the lords

and judges; for fuch were jJobannes de Ey-

wil and they that follow; and fo the writs
were alike in divers years of Edw. 1. in
moft of Edw. 2. and in many of Edw. 3.

§ 4. OF the title of the party fummoned.

The bithops chriftian names were ever
mentioned, and fliled anuendy venerabilis
sn Chrifto pater, Bec.

But now the archbithops are ﬁded reve-
rendiffimi, and all other bx(hops reverends in
Chrifto patres.

The chriftian names of the abbots and
priors were never mentioned. They were
tftiled thus. Dileio in Chrifio abbati fwxﬁ:
Augujhw, &c.

I find no other attribute to be prince
than charifimus in the time of Edw. 1.

5 ' Edw.
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Edw. 2. Bdw. 3. and Hen. 4. And that is
omitted in 24 Edw. 3. And in the 26 Edw.
- it is thus, Rex dileto & fidcli Edwardo,
principi Wallix, duci Cormubie, &5 comiti
Cefirie, falutem.

A duke, an earl, a baron, were ftiled all
alike. Prout, an. 29 E. 3. dileCto & fideli
Juo Henrico, duci Lancaft. falutem. Neither

~had any of the king’s brethren, nephews,

or uncles, any other title in the time of
Edw. 1. Edw. 2. and Edw. 3.

But when Edw. 3. had created his own

. children dukes and earls, then they were

ftiled f%ii fui charifimi ; and Rich. 2.

named them avunculos, or confanguineos fues

chariffimos ; but none other had that attri-
‘bute of chariffimus in the title of his writ,
although he were the king’s kinfman ; prout
an. 16 R. 2. dileCto & fideli confanguineo
Ricardo.comiti Arundel & Surrey.

Barons and peers: they never had any
other title than dilefus €3 fidelis, fave that
after the French wars fome of them had
she addition of ckivaler. The firft fo ftiled

: were
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“were Willielmus de Morley and Willielmus de
- Aldsburgh, an. 49 E. 3. 1 remember no
other in the time of Edw. 3. but Wells, es-
dem amno 49 E. 3. in the prorogation of
that Parliament ; and he was fummoned
without that addition an. 50 E. 3. andafter
during his life. ~
And fome had that addition, annis R. 2.
#. 4. & H. 5. but after 3 H. 6. they all
fiad that title of chivaler; but it was not
antiently a note of honour, for an. 1, 2, &
3 R.2. fome of the judges had the fame;
‘wiz. Fobn Knyvet and Robert de Afbton.
Some had the title baro and dominus in
their writs. C
The lords Stafford and Greyflocke were
ufually fummoned by the title of their ba-
Tony, prout an. 27 E. 1. Edw. baroni de
Stafford; an. 23 E. 1. Fobanni, baroni de
Greyftocke ; omitting their furnames of Ba-
gott and —_— ,
And I find others in the time of Hen. 6.
who- had the title of dominus. Happely

they were but then created ; which 1 leave
' : to
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to the fearch of others; I will only recite
theit names. '

An.25H.6: 14 Dec. Edwardo de Grey,
chivaler; domino de Ferrariis de Grobye.
Henrico de Percy, chivaler, domino de Poyn-
ings. .
An. 27 H. 6. 20 Jan. Fobanni de Beay-
thamp, militi, domino de Beauchamp. Fa-
cobo Fiennes, militi; domino de Saye & de
Sele.

Eodem an: 25 H. 6. Roberto Hungerford,
militi, domino de Moleyns Willielmo Beur-
chiers militi, domino Fitzwaryn ; Willielmo
Beauchamp, domino de fancto Amando. Tefte
R. apud Weftmintt. o2 die Maii.

Eodem an. 27 H. 6. R. dile¢to & ﬁdeh
fuo Henrico Bromfiet, militi, baroni de Veffy,
Jalutem, quia, &c. Volumus enim vos, & be-
redes vefiros mafculos, de corpore veftro legi-
time excuntes bayones de Veffy exiftere.  Tefte
rege apud Weftmintter 24 Fansuarii.

R. dile&o & fideli fus Willielmo Bonewyle,
militi, domino Boneiyle de Chuton, [alutem.
Juis, 8&c. ficut in aliis brevibus T. R. apud

B Weft-
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. “Wettminfter 10 Martii. — Per ipfim #e-
gem. : ‘
Fobanni Sturton, militi, domno Sturiton ;
an. 28 H. 6.—Per ipfum regem.
Edwardo Nevil, militi, domino de Berga-
veny; Thome, domino de Roos; Thome Grey,
" militi, domino de Richemond ; Thome Percy,
“militi, domino de Egremond; Willielmo Fi-
nesy niikiti, domino de Say; an. 29 H. 6.
T. R. 23 April.—Per ipfum regem.
Ar. 33 H. 6. 26 Maii. Fobanni, domino
“de Clinten.
- An. 34 H. 6. Thomae Stanley, militi, do-
thino de- Stanley, T. R. 15 Januarii.—Per
ipfum regem &S confilium in Parliaments.
Summoned to the Parliament of the 33 H.6.
An. 38 H. 6. 30 Jul. per ipfum regem.
Richardo Fenys, domino- de Dasre, militi;
* Richardo Wells, domino Willeughby, militi ;
Fobanni Clifford, domino de Clifford, milits.
Eodem anno. Jobanni Nevil, domino de
. Nevil, T.R. apud Coventry 20 Novemb. per
- breve de privato figille.
An. 1 E. 4. Jebanni Nevil, domino de
Monntagu, chivaler, &c.
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_ And in-all thele times the fummons to
the lord Greyftock are, Rad. Greyftock, Chr.
omitting barons, whnch hc had in his antient
writs.

And thefe lords who in the time.of H. 6.
(barons being then moft ufually. created by
patent) were ftiled domini, had their fum-
mons in Edw. 4. with the word chivaler
only, fince when they all have no other ad-

dition.
The judges ever had thc title of dilesti &
Jideles in their writs, and retain the fame to

this day.
§ 5. The form of the mandamus.

Next to the title is confiderable the form
of the mandamus, how it is to the lords
fpiritudl; and how to the lords temporal,
and the judges, and others of the king’s
Jearned council.

And then, what the lords, and what the
judges and others were' commanded to do

by their writs of fummons.
B2 : The
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The mandamus tothe &ifbops, an. 49 H. 3.

was thus : ‘

Vobis mandamus in fide & dile@ione qui-
bus nobis tenemini, guod, &c..

An. 27 E. 1. Vos effectuofe mqummus,
& rogamus, . gued, &c.

An. 32 E. 1. & 5.E. 2. Vobis mandamus
quod, &c..

An. 2 E. 2.. Fokis mandamaus firmiter in-
jungentes quod, &c..

An. 1 E. 3. and. in all other Parliaments,. -
thus : ¥okis mandamus in fide & dile&ione -
quibus nobis tenemini, firmiter injungentes,
quod, &c..

And fo it continues unto this day..

The like to the abbots and priors

As to the temporal lords ; ‘

An. 49 H. 3. after the writ to the &ifbops,
which is entered at large,. it. followeth in
the roll: .

Item, in forma prediiia mandatum eff co~
mitibus, (¢,

And I find the mandamus to the lords tem-
poral, an. 23 E. 1. bis, 8can. 24 E, 1. &

an.
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_ an. 2 E. 2. to be, I fide &9 diletione, as to
the bithops ; and an. 6 R. 2. Cenfimile to the
duke of Lancafter.

But in all other fummons In fide &5 bo-
magio ; until 22 Edw. 3. and 25 Edw. 3.
and then the fummons to the king of Scots
and prince of Wales were, In fide & legian-
#ia: and an. 45 E. 3. Confimile to them all,
and fo it continues to this day,

Vokis mandamus in fide & legiantia qui-
bus nobis tenemini, firmiter 1nJunoentcs.

quod, &c.
§ 6. What they are commanded ta do.

The lords fpiritual and temporal are,
Trallare cam rege, &5 cum cateris prela-
_ tis, magmatibus, & proceribus, & concilium
Juum impendere. But the forms hereof in
the antient writs of Ed. 1. are divers, prout,

To the &ifbops, an: 23 E. 1. Super qui-
bufdam arduis megotiis nos & regnum nofirum
&5 vos caterofq; pralatos de eodem regno tan-

B3 gentibas,
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gentibus, que fine vefira & eorum prefentia
nolumus expediri, vobis mandamus, &c. quod
Sitis, &c. fuper di&is negotiis tra&aturi, &
veftrum confilium impenfuri, 23 Junii. -

To the temporal lords, eodem.anno 23
Junii. Super quibufdam, 8&c. Nos & regnum
noftrum &5 vos ceterofy; proceres &F magnates
de codem regma tangmtz&u:. que ﬁne, &c. ut
Jupra. '

To the judges, codcm an. Super quzlmji
dam arduis negotiis nos & regnum noftrum ac
vos ceterofgs de confilio nofiro tangentibus que
JSiney &c. ut fupra in mandat. epifc.

An. 23E. 1. 30 Sept The writ to the
bifbops recites the wrongs done by the French
king in Gaftony, and his army prepared to
invade England itfelf; and then thus,

Quja _pm'vzﬁz jacula minus ledunt & res
veftra maxime Sicut ceterorum regni concivium
agitur in bac parte, vobis mandamus in fide
& dilectione quibus nobis tenemini firmiter in-
jungentes, quod die dominica proxima poff fe-
Bum fanili Martini in bieme proxime futz;-
rUm apud Weftminfter perﬁmﬂlzter interfitis;

~ pramu-.
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Premupientes priorem & capitulum, &c. od
traitandum, ordinandum €9’ Saciendum nobif-
cum & cum cateris prelatis & proceribus &
aliis incolis regni nofiri qual:ter it }ngufmodt
periculis, & excogitatis malitiis obviandum,
T.R. &c.

Cmg/' mile to the ears and barons, &c,
omitting only the claufe premunientes.

By thefe words alns incolis regni are un-
dcrﬂ:ood the commons 3 but the lords have
no fuch command in any other writ (thns
only excepted); neither had the clergy aany
fuch command in any other writ than this..

Memorand. The king obtamcd a great
fubﬁdy at this time, :

To conclude this point, the lord fum-
moned is #0 treat wztb the kizg and the otber
lords, and to give bis cotmﬁel

Ogly in this lai’c recxted wnt is omxtted
to give counfel,

The judges and others of the king’s council
are, -frafare cum rege & cum ceteris de con-

Silio regis & confilium fuum zmpendere, &c.
"Prost,
B4 An,
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An, 28 E. 1. Nobdifcum, & tum ceteris de
confilio nofiro fuper diftis megotiis traflaturi
" wefirumg; confilium impenfuri, &c. E

Confimile in moft years of Edw. 1. Yet
their writs were oftentimes all one with thofe
to the lords, prout, an. 23 Edw. 1. and 27
~ Edw. 1. and in moft years of Edw 2.

The firft Parliaments of Edw. 3. agree
with that of 28 Edw. 1. viz. Traare no-
bifcum & cum ceteris de confilio mofiro ve-
Srumque confilium impendere, prout an. 4 E,
3. & 5, 6, 7, &c. 4fg; 20E. 3.

F ;om'the 2oth year of Edw. 3. until the
46th, their writ agrees with the lords in this
elaufe, viz. Nobifcum & cum dittis pm’latu!
. magnatibus, & proceribus difti regni nofri
traiiaturi, vefirumg; confilium impenfuri.

And in two Parliaments of Edw. 3. viz.
an. 1 E. 3. 11 Decemb. & 2 E. 3. it is No-
bifcum trafiare, 8cc. omitting & cum catéris
de confilio.

And an. 27 E, 1. it is Nobifcum & cum
pralatis, magnatxbﬂ:, & proceribus & ahx.s

Je confilio noftro, &c.
wfilio noft -
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But from 46 of Edw. 3. to this day, it
agrees with that of 28 Edw. 1. viz. Nobif-
cum & cum cateris de confilio noftro, &c.

The clergy, The bithops were fummoned
to appear themfelves in perfon, and to warn
the clergy of their diocefe to appear in this
_ hanner, viz.

The dean or prier of their church, and
the arcb-deacons of every deanery of the dio-
cefe to appear in perfon;

The cbapter of the church to fend one -
profior, and the ¢lergy of the djocefe twoj,

- Plenam & fufficientem potefiatem ab ipfis ca-
pitulo & clero babentes, ad faciendum & con-
fentimdum iis que tunc ibidem de commung
confilio (divina favente clementia) ordimari
gontigerint, &c, an. 4 E, 3.

In the firft fummons an. 23 E, 1. where
this claufe is recorded in the bifhops writs,
it is,

Ad traftandum, ordinandum, & faczendwu
nobifcum & cum cateris prelatis, & proceri-
pus, & aliis incolis regni noftri, 8cc. .

2 ' But
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But this cannot be alleged for a prece-
dent, for it is not to bcfound in any of the
former or fubfequent writs, they all agree-
ing with this of 4 Edw. 3. 4

Here may be a queftion, whcthcr the
clergy did antiently come to the Parlia-
ment. Without the king’s command they
could not come; and they are omitted in
the firft fummons which we have recorded ;
viz. an. 49 H. 3. and in the firft Parlia®
ment of 23 Edw, 1. and in divers other fol-
lowing Parliaments, prout an. 27 E. 1. Fcb
6. an. 28 E. 1. Septemb. 26. an. 3 E. 2.
O&ob. 26. an. 16 E. 2. Septemb. 18. &
an. 6 E. 3. 26 July; but never after the
6th year of Edw. 3. quere rationem.

The' commons were not fummoned, but
ele€ted upon the king’s writs to the fheriffs,
{c. as fhall be declared in the end of this
chapter, and were commanded to come to
the Parliament ; Plenam & fufficientem po-
teftatem babentes ad faciendum € confentien-
dum biis que de communi confilio (favente
Domino) ordiuari. comtigerint, &c. an.4E.3

| With
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‘With this agree all the former and fub-
fequent writs; divers additions have been
by ftatute touching the ele&tion, but this
claufe never altered. ,

Corollarium. The lords, fpiritual and
temporal, are to treat with the king and the

other loyds prefent 5 and to give their counfel. . -

The judges are to treat with the king and
the reft of bis council 5 and to give their coun-

.

The clergy and commons are 0 come

with power to do and confent unto that which
Jball be ordained by the common council of the
land, i. e. the Parliament. .

And this is the caufe that al] judgments
in Parliament were given by the lords, and
not by the commons; yet the commons are
parties to the reverfal of judgments given
in Parliament.

All petitions directed to the king and his
council were handled by the judges as by

-the King’s council, and by them prepared
for the lords (if need were) but never by the
commons, |

All

,,.‘f' -
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All ordinances made in Parliament were
madcby the lords alone, and not by the
commons.

All ordinances made per commune conci-
dlium, or in pleno Payliamento, were made
by the lords and commons. But the com-
mons alone can make no ordinance. Nei-
ther do thefe words (en plein Parlement) al-
ways include the commons, ¥7dean. 6 E. 3.
poft feftum fan&ti Gregorii, n. 12. an at
done’ en plein Parlement two days after the
commons were gone. So an, 14 E. 3. the
anfwer to Geffrey Stanton’s petition, en pleix
Parlement, muft be underftood to mean
only before all the lords, in open Parlia-
ment, and not a committee. But of this
more in the {econd book.

§ 7. By what warrant the writs of
JSummons were made.

It doth mot appear by the firft record of
fummons now extant, an. 49.H. 3. by what
warrant
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warramt the lord chancellor caufed the writs
of fummons to be made. The king was
then prifoner unto Mountford, his fometime
minion.

But furely none but the king can fum-
~ mon the Parliament; and this is the reafon
shat Hen. 4. having taken his liege lord,
king Ricb. 2. prifoner on the 20th day of
Auguf, an. 23, did caufe the writs of fum-
mons for the Parliament, wherein he ob-
tained the crown, to bear date the 1g9th day
of the fame month, and the warrant to be
per ipfums regem & confilium, and himfelf to .
be fummoned by the name of Henry duke
of Lancafler.

The warrant hath been divers; fome~
times per breve de privato figillo; but moft
commonly per ipfum regem, or per ipfum re-
genm & confilium.

If the king hath been abfent out of thc
land, and a caffos appointed (as the manner
is) the writ bears zeffe by the cuflos, and the
warrant i8 ‘per ipfum regem, & dominum cuf-
todm, €5 confikium, prost an. 13 E. 3. Tefte

Edwardo
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Edwardo duce Cornubie, Es’z cuftode An-
glie:

Per ipfum regem, & dommum ag/lodem, &
confilium. : :

An. 20 E. 3. Confimile.

"An.gH. 5. Tefte Johanne duce Bcdford'
cuftode Angliz.

" Per ipfum regem & confi lzum«

An. g H. 6. the king being in Pésris,
Tefte Humfrido duce Gloceftrie; cxffode An-
glie. Per breve de privato figillo.

But if the king be within the land,
(though within age and a protettor ap:
pointed him) he alone is zeflis to the wrie,
and the warrant is per ipfum regem; prout,
an. 1 H. 6. and fometitnes per ipfum regem,
&9 confilium, &ec.

- But for many fummons, the warrant is
not recorded. : :
The form of the warrant is as followeth

Fames, by the grace of God, king of
England, Scotland, France, and Ireland, de-
fender of the faith, Fc. To our right trufty

and right well-beloved counfellor Thomas
Egerton,
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Egerton, chancellot of England, gréeting :
“Whereas we, by our council, for certain
‘great and urgent caufes concerning us, the
good eftate and common wealth of this our
realm, and of the church of England, and
Aor the good order and continuarce of the
-fame, have appointed and ordained a Par-
‘Jiament to be holden at our city of #¢fimin-
JSier the firft day of April next coming; in
which cafe divers and fundry writs are to be
.dire¢ted forth under our great feal of Eng-
-dand, as well for the prelates, bithops, and
-nobility of this our realm, as alfo for the
.election of knights, citizens, and burgefles
of the feveral counties, cities, and borough
.towns of the fame, to be prefent at the faid
.Parliament at the day and place aforefaid ;
Wherefare we will and command you
forthwith upon the receipt hereof, and by
warrant of the fame, to caufe fuch and fo
many writs to be made and fealed under
our great feal for the accomplithment of
the fame, as in like cafes hath been here-
tofore ufed and accuftomed: and this bill,
figned
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figned with our hand, fhall be as well unto
you, as to every fuch clark and clarks as

fhall make or paffe the fame, a fufficient
warrant in that behalf. Given, &c.

The warrant is general; and dire&s not

the lord chancellor unte whom he fhall di-
reé& the writs of fummons, nor to omit any
. that were fummoned the Parliament before;
and yet it is apparent, that many lords
_ (though living) have been omitted;, and
that, the father, who hath been often fum-
moned in his life-time, being dead, his fon,
-nor none of his pofterity, have ever been
after fummoned.

This gives me occafion to fhew whu
right the nobility have had to be fum-
moned, and upon what occafions they have
been omitted.

§ 8.
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'§ 8. OF the right of the nobility to be
Summoned.

Firft, for their Right.. The king at this
day inferts into the patent of creation of a
baron, that he fhall be fummoned to Par-
liament ; fo that the queftion doth reft only
upon thofe barons who had no patent of
creation; for the earls had charters, and no
doubt was ever made of them. The doubt
arifeth out of this, that divers lords have
been called by writ (the only'thing left us
recorded to know them; for antiently they
had no patents) and yet their fons and pof-
terity wholly omitted ; fo that it may feem
it refted merely in the king’s will to call
them again, or wholly omit them; and that
they had no right to be called by th&r crea-
tion.

To fatisfy this, let us conﬁder of the
creation of earls (of whom there never was
doubt) and of the creation of barons.

.C Ic
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It cannot be denied, but that earls were
ever created by an atual ceremony, and -
“that antiently they had no charter, Mande-
vile, earl of Effex, being the firft that had
any ; as the common opinion is, there being
none extant before his time. Now the quef-
tion is, Whether the honour pafled by crea-
tion, without the charter, or no? And I
fuppofe it did; and that the charter was to
convey the jurifdiction antiently, and, of
latter times, the third penny of the county,
- rather than for the honour. And for this
caufe, happely, divers earls ufed to renew .
their charters at the change of the prince,
‘not to renew their honour, but to confirm
the grant of the third penny of the county
from the crown; wherefore I may affirm
that the ceremony of inveftiture, &F¢. crea-
-ted the earl, and the charter gave the earl-

. dom.

Mandevile, earl of Effex, was created by
king Stepben; his charter was granted to
him again by Maud the emprefs; and again

by her fon Hen. 2.
Milo,
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- Milo, earl of Hereford, created by Maud
the emprefs, and his charter was granted to
him again by her fon king Hen. 2.

Thefe are extant with Sir Roberz Cotton,
an. 1626. And if charters had been
ufually inrolled in thofe times, when
the jurifdi®tion of the county was
granted unto the earl, we fhould have
had many more precedents.

Of the creation of barons, Iknow there
are divers opinions; viz.

1. That there are barons by creation.
2. Barons by writ. '
3. Barons by tenure.

The two latter are erroneous.

1. Touching barons by creation, T do
here intend thofe only who had no patent
(as now they have) but were antiently crea-
ted by an atual ceremony; even as earls
antiently were. '

C:2 - No

4
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No antient record can be produced, that
any degree of honour did pafs (no not
among the barbarous nations) without an
actual ceremony. Knighthood did ever re-
quire it, which is the loweft. And there-
fore I cannot conceive, but that the antient
barons were ever created firft, before they
had their writs ; and then having once been
called by writ, they had as good right, for -
them and their pofterity, to be fummoned
ever after as the earls had, fo they kept
their land.

"To prove that barons were created by ce-
remony, examine the patent of 11 R. 2. to
the lord Fobn Beauchamp of Holt, which
fome antiquaries affirm to be the firft patent
of the creation of 3 baron. The words are,
Ipfum Fobannem in unum parium & baronum
regni noftri Anglie prefecimus, volentes quod
idem.Jobannes, ( beredes mafculi de fuo cor-
pore excuntes ftatum baronis obtineant, ac do-
mini de Beauchamp & barones de Kidermyn-
Seer nuncupentur :* in cujus rei teffimonium,

&c.
Tefte
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Tefte rege apud Woodftocke, 10 die Oc-
tobris. , B

It is ftrange to me that any fhould think
that this patent did create the lord Besx-
champ a baron.

It wants the very words of creation; it
faith (prefecimus) we have created, and not
(per prefentes preficimus) we do now create
him ; fo that out of all doubt he was crea-
ted before, and the king by this patent only
limited the honour to his heirs males, as °
Hen. 6. did in the firft writ of fummons to
Bromflet, baron of 7effey, an. 27 H. 6. Rot.
ClL m. 24. dorf.

- But if Beauchamp were created before
this patent, the queftion is, how he was
created ? T anfwer, neither by patent, nor
by writ ; for the patent is dated the 10th of

 O&ober, and created him not : and his firfk -

~

writ was in December following ; which isa -~

good conclufion, in my opinion, that he
was created a baron, by inveftiture of robes,
before he had either patent or writ. -
o cC3 2. Ba-

([ ‘.1,_4‘.“‘_:’__. 13 ' .
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2. Barons by writ. How can it be ima-
_gined that a writ can create a baron? the
ground alleged for it is the great flaughter
of the rebellious barons at the battle of
Ewvefbam, an. 49 H. 3. And.that therefore
others were fuddenly created by writ to con-
vit the remainder of thofe rebels. The
foundation ‘of this error is built upon‘a falfe
. ground; for that Parliament of 49 Hen. 3.
was fummoned before the battle of Ews-
fbam, ta confider of the deliverance of the
king’s eldeft fon, who was then a prifoner; -
and Mountford, earl of Leicefter (the chief
rebel) had his fummons alfo, and divers
others who were flain- at that battle on his
/part. ' ‘ . ‘ '
If the writ, without inveftiture of robes,
did ennoble the party, then were all the
judges, the king’s ferjeants at law, the maf-
ters of the chancery, divers deans and arch-
deacons (being treafurers or keepers of the
privy feal, or otherwife of the king’s coun-
cil) ennobled, in divers Parliaments of Edy,
1, almoft in all Parliaments of Edw. 2. and

n
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in many of Edw. 3. For they had then one
and the felf-fame writ as the earls and ba-
rons had. The king’s two efcheators have
had the fame writ, an. 12 & 14 E. 2. I
" grant that divers have been called by writ,
and had the fame writ the barons had, yea,
and were ranked in the clofe rolls (by the
chancery clerk) above divers antieat barons,
and afterwards omitted ; and it may be they
fubfcribed among the lords; but I deny
that fuch were darons’; they were but peers :
for fuch were alfo antiently fummoned to
Parliament. Among the reft I will cite one,
viz. Mountbermer ; who having married the
widow of the earl of Gloucefter, and having
a great part of the earldom as her jointure,
was fummoned as an earl, during the mii-
nority of her fon, by Edw. 1. And when
the fon came of age, Mounthermer was fum-
moned as a baron, but his fon and pofte-
rity omitted.

It may be objected, how thefe peers could
be difcerned from the barons, their writs
peing all one?
s : Cs 1 anfwer,
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I anfwer, by their manner of appearance : \
~ for the barons appeared in their robes, fuch
as they had at their creation ; the peers did
not; for they had none, or fuch as were far
different from the barons robes. For can
it .be thought that Mounthermer appeared
firft in earls robes? furely no; for it had
been a difgrace to him afterwards to appear
in barons robes, when he came but as ba-
ron. It plainly appears that he was fum-
moned ratione tenure tantum, & non nobili-
tatis ergo; and fo had no robes.

As touching the opinion that the father
being fummoned, his perfon was ennobled;
and if his fon be alfo fummoned, his blood
is ennobled; I have obferved, that three .
defcents have been fummoned, and yet they
were no barons, viz. an. 49 H. 3. Radul-
phus de Camois was fummoned, and ranked
in the roll above all barons; and Ralpk Ca-
mois his fon was fummoned, an. 7 E. 2. and
ever after, during his life, by Edw. 2. and
Edw. 3. and yet 7 R. 2. Cl. m. 32. dorfo,
- Tho. Camois, the grandchild (if 1 miftake
4 . not
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not the pedigree) being chofen one of the -
knights for Surrey, was difcharged by the
king’s writ, Quéa ipfe, & quam plures ante- .
cefforum fuorum banmeretii~ fueruns. . And
king Rich. 2. fummoned him to that very
Parliament of an. 4. and he was fummonedv,
ever after during his life. .

I doubt not but the heralds will aﬁirm,
that Ralph Camois the father and fon, yea,
and this Thomas Camois, were barons; but
how will they then anfwer the record of 7R. 2. - -
who faith they were dannerets, a title given
to the peers of that age, as that of mslites
was in the time of Edw. 1. and the king’s
tenants in capite in the time of king Fobn,
as fall be thewed hereafter. If they can
prove that Thomas Camois enjoyed the pre-
cedency of place which his grandfather had
am. 49 H. 3. T am faisfied ; nll then I con-
ceive, leaving others to their own better
judgments, that Camois was called to Par-
liament three defcents, yet, not being crea.
ted a baron by inveftiture of robes, but
only called by writ, he was but a baron’s

peer,
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* peer, and no baron. And it feems to me,
that, thofe claims of privilege ‘not to be im-
pannelled of a jury, which occur in our year-
books, were made by peers, and not by ba-
rons; for the trial was by the Parliament-
recprd, whether fummoned or not; and not
hy the heralds for their creation. For it is
impoffible but a-fheriff of a county fhould

know a baron of the fame fhire: his crea- °

~ tion (if he were the firft); his appearance
in the Pa.rhamcnt in robes ; and the hatch-
ments at’ his father’s funeral, if the barony
defcended unto him, would be fo notorious,
that the fheriff of the fame fhire could not
fo miftake as to impannel him of a jury,
and the bailiff dwelling in the fame hundred
warn him to appear.

I know that the word peers in two Par-
liaments of 15 Edw. 2. did fignify the lords
fpiritual and temporal, and all that had
voice in Parliament, according to the fig-
nification of the word ; and in the 4 Edw. 3.
all that were to be tried by peers, i.e. the
temporal lords only ; but in all the antient

ﬂ'atutcs .
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ftatutes (penned by the judges and theking’s
ferjeants) the earls and barons are named,
or clfe magnates; and this word, peer;, is
not found in any. of them, fave in thofe of
15 Edw. 2. and 1 Edw. 3. touching the ba-
nithment of the Spencers. Neither did apy
of thofe lords, who were impannelled of a
jury, challenge the name or title of a ba-
ron. Vide Brook’s Abridgement, tit. Challenge,
n. 18. the caufe alleged is, for shat be was
Banneret and lord of Parliament, and bad
place there, and fo ought not to be of a
jury.
" And may it not be, that he who was fum-
moned to the Parliament as a baron (though
but a peer) had the fame privilege as a ba-
ron during his life only ? He had voice in
Parliament, why not privilege out of Par-
liament ? why may not fo much be granted
unto him, as to a banneret, not to be chofen
a knight of the fhire? The banneret might
be fummoned to the upper houfe, and there-
fore (in my opinion) ought not to ferve in
the lower; why not the other privilege upon
' the
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the fame reafon® The very trial of fuch
challenges was, whether fummoned or not;
not, whether a baron, or no baron; which
fatisfies me that they were no barans, but
peers ; and, being fummoned, had the pri-
vileges of barons,” both for that, and to be
tried by peers; but were not fo honour-
 able.

Here may be a doubt, whether the bav'
rons and peers took place in the Parhament—
_houfe as they were ranked .in the lifts. of
- fummons; then did Radulpbus de Camays,

- being but a peer, take place, an. 49 H. 3.

- above all barons: and for Thomas Camoys,

- the grandchxld was ranked an. 17 R. 2. and
after, for divers Parliaments, above all 4g-
rons. 1f you perufe thofe antient fummons,
you fhall not find any one of them ranked
aright.

Vide an. 12 E. 3, where Thomas earl of
Norfolk, marfhal of England, and the king’s
uncle, and the earls of Gloucefter and An-
g#us, are placed in the middle of the baronss
and the lord S/afford, an antient’ barom,
ranked loweft fave one, '
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Vide an. 27 E. 1. where Euftachius de
Hache, Fobn de Havering, and Henry de
Pz’hknqy, and others, are ranked before
Henry, the’ earl of Lancefier’s fon and the
king’s nephew. And 1 H. 6. where the earl
marﬂlal phe earl of March, the duke of
Exon, 'and the eazl 7 arrem, are ranked after -
~ divers barons. An. 3 H. 6. Humpbrey duke*
of Gloucefier, the king’s uncle, and the earl
marthal, are ranked together lowett of the
barons fave one. ¥ide Confimil. an. 13 & 20°
H. 6.

Neither fhall you find all the lords placcd
alike in any two fummons. And the faid’
Thomas de Camoys in divers Parliaménts bea
fore 17 R. 2. and in all Parlaments after
3 H. 4. was ranked fometimes the loweft,
and fometimes near the loweft of all the
lords.

To prove that peers were fummoned as
well as earls and barons, vide the antient
manufcript of Modus tenendi Parliamentum,
cap. de Laicis. Summoneri debent omnes &&
Singuli, comites, baromes, & eorum pares.

Er
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Et vide chartam Fobannis R. in M. Paris,
p- 247, Where, after the fummons of thearch-
bifhops, bithops, earls, {5 barones majores, he
faith, Item fummoneri faciemus, &c. omnes
alios qui in capite tenent de nabz:, &c. It
" fets not down the quantity of their tenure ;
but it is. exprefled, ih that other antient

- ,manufcript, to be. thirteen knights fees for
® baron’s peer, and twenty knights fees for
an earl’s peer.

"Et vide Rot. CL an. 27 E. 1. after the
wtits to the earls; Confimiles littere diri-
guntur baronibus & militibus fubfcriptis, &c.

"Vide a lit of the names of fuch as were
- ‘beheadsd with the earl of Lancafter at Bo-
roughbridge, an. 15E. 2. where many, who
were formerly fummoned to Parliament as
lords, are named bannerets; prout, Sir Henry
Tyeys, Sir Fobn Giffard, Sir Bartholomew de
Badlefmere, Sir Fobn Mowbray, &c.
. Vide etiam fummons to Thomas de Brade-
Jon, an. E. 3. who was ‘a banneret, as ap-.
pears by the patent, an. E. 3. And Ralph-

Camaoys the father and fon were fummoned,
temp.
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temp. H. 3: E. 2: &E. 3. and yet an. 7 R.
2. CL 32. the record faith, that Thomas Ca-
mays and very many of his anceftors were
bannerets ; and therefore he was.exempted
from being knight of the fhire; happely, .
for that the king might fummon him alfo
to Parliament, as he did his anceftor Ralph
Camoys. '

Vide etiam Rot. Parl. an. 18 E. 3. n.35.
The caufe of fummons was declared in the
prefence of the king and divers lords there
named, & autres barons {5 banerettes, cbi-
valers de countyes, citeyns & burgeiis des
burghs [ommons audit Parliament.

Et an. 46 E. 3. n. 7. The dukes, earls,
barons, and dannerets. And in divers Par-
liament-rolls of Edw. 3. often occurs, 4y the
prelatsy earls, barons, and other grands.

An. 13 E. 3. ofab. Hill. n. 8. The earls
and barons being in Parlement, bave graunted
for themfelves, aud for their peeres of the
lande which bolde by baronye, the temthe
fleece, &c. In this Parliament the com-
mons granted a fubfidy by themfelves, and

the



48 . Of Summons. '

the lords granted another by themfelves,
amongft whom were reckoned their peers,
- des prelatz, countes, barons, & autres grantz.
An. 17E: 3. n. 60. Per les countes, barons,
€9 autres nobles. Thefe autres grands and
autres nobles could. be none other than the
peers, all other degrees of honour being
named. .

An. 5R. 2. ¢. 4. The ftatute faith, If
any perfon, which from henceforth fhall
receive fummons of Parliament (be he arch-
bifhop, bithop, abbot, prior, duke, earl,
baron, ‘banneret, knight of the fhire, citi-
zen of city, burgefs of burgh, or other fin-,
gular perfon or commonalty) do abfent
himfelf, &¢c. he fhall be amerced, .

Thefe reafons give me fatisfaction that
peers were fummoned in the times of Hen. 3.
Edw.1. Edw.2. Edw. 3. and Rich. 2. &c.
as well as barons, and they and their pofte-
rity omitted ad libitum regis; and divérs
painful antiquaries obferving this omiffion,
and not knowing that they were but peers,

have been firm of opinion, that the writ
did
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did ¢reate a baron, but it was ad libitum re-
gis to call his fon, or to omit his'-whole po-
fterity.

3. Touching the third kind of darons 2y
tenure, it is erroneous as that by wri,

I have perufed all the precedents that are
alleged for it, and they are of the land con-
veyed by the king’s licence to the heir male,
or the fecond fon of the anceftor that was
created by writ. The fame may be faid of an
earldom alfo; for the lord Matrevers, being
heir male, and having the caftle of Arunde!
by entail, was adjudged in Parliament, an.
11 H. 6. to be earl of Arundel by force of
the entail.

Among the other precedents may be
added one in our time, ‘of Edward Nevill,
heir male to the lord Abergavenny, having
the land entailed on him, and the king
fummoning him by writ, his lordfhip took
his antient place. For the anceftor being
created by the ceremony of inveftiture, the
fame needs not be renewed in any of his

Co D poftcnty.
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pofterity y there the writ alone is fufficiefit’y
for fuch honour is inheritable," and hath
been difpofed of with the land, which is &
~good preof of the-baron®s right to come to
Parliament (whereof more hereafter); but
qot that the land made the honour or carried
the honour; for they can allege no precedent
of a mere ftranger in blood, and purehaferof
the Jands of a barony, tho® with the king’s
dicence {otherwife the fale of no land held
_ én capite, as all baronies are, can be good
againft the king) who hath: by virtue of the
land- been called to Parliament. Only one
comes near it ; and that i§ of the barony of
Latimer of Danby; whofe -daughter and
heir being married unto. fabx lord Newill,
and he called by writ in her right, and had
~ iffue by her, Fobn and Elizabeth; Jobn the
fon died without iffue, having firft fold the
Jordthip of Danky unto George Nevill the
fon of. Ralpb, the fon of the faid Fobn the
Jather by his firlt wife: and afterwards (the
;hcn- gcneral mkmg no claim unto the ho-
: nour)

--e
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nour) the faid George Nevill was fammoned
by Hen. 6. to the Parliament. .
. But Brook lord Willoughbye, the heir ge-
neral, petitioned Hen. 4. for the faid ho~
nour ; and in my opinion (had it not been
~ for his anceftors non-claim, together with
Newvill’s pofleflion for three defcents) he
fhewed the beft right for it.
- But if you pleafe to perufe the inquifi-
tions poff mortem, remaining in the Tower,
_you fhall find very much land held per &a-
_romiam, even in antient times, in the hands
of private men, who were not then reputed
barons. - '
So that I am fatisfied that no barons have
been fummoned to Parliament ratione ze-
nure only. Peers have.

- § 9. Of omiffions in the fummons.

. It refteth to fpeak of omiffions in the
fummons, wiz. of the temporal lords of
Parliameat; not of the clergy, who never
boft their right; nor of the peers, who

. D2 . had
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had none but for life, fave ad libitum re-
_gis.

. If the biihop were dead, and the fee veoid,
yet fummons were directed, Cuffodi [piriti-
alitatis archiepifcopatus Cantuarienfis, fed .
vacante, &c. an. 7E. 3. & alibi.

If the bifhop were beyond the feas, yet
fummons. were dire¢ted to him, proxs an.
13 E. 3. R. Dunelm. epifcopo, vel ejus vica-
rio gemerali, ipfo epifcopo in remotis agente.
& alibi. ,

The seafon is, they are premunire clerum,
&e. :

So that bifhops, dead or alive, are ever
fummoned, ratione epifcopalis dignitatis &
. temure. And can the fame right be denied
unto earls and barons? furely no. The Par-
liament is commane confilium : the whole land
hath intereft therein. The commons appear
there by their general procurators, the
knights, citizens, and burgefles; and the
lords in perfon, or by their particular pro-
curators; and the prefence of the lords and
commons -is {o-neceflary, that no law can

. v be
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be ‘made, altered, or revoked without
them,

If 3 peer was fummoned, he was not
omitted during his life, as appears by all
the fummons ; for the king would not dif-
henour him, whom he had honoured.

The fame right which a peer had for life,
a baron had of inheritance. The very crea-
tion by inveftiture of robes made it inherit-
able, even to the heirs general ; otherwife,
what needed Rich. 2. an. 11, tQ limit by his
letters patents, before the firft writ of fum-
mons, the barony of Kiderminfier to the
heirs males of the lord Beauchamp of Holt,
who was created by inveftiture of robes, as
I have fhewed before? or Hen. 6. an. 27,
to limit, by the firft writ of fummons, the
barony of 7¢ff unto the heirs male of the
lord Bromflet ?

I do not affirm that the hufband, or fon,
of an heir female ought to be called to Par-
liament, but they have ufually been called,
And if fuch hufband, after he had iffue
male, or fuch fon, after the barony was de-
: ‘D 3 fcended
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fcended on him, were called (before they
had no right) they took place according to
the antiquity of their anceftors, and were
not new created, which fthews the honour is
inheritable.

Nay, if the chief feat had been conveyed
‘to the heir male, and he fummoned to Par-
liament, he took place according to the
antiquity of the barony.
~ And as the barons honour is inhéritable,
fo their coming to Parliament hath ever
been reckoned an effential point of inhe-
ritable hopour, as given them by the kirg
at their firft creation (though not men-.
tioned, as now in their late charters). And

~ to deny that unto any one that js due unto

them al, is to difhonour him whom the
majefty of a king hath formcrly honoured,
whereof our kings have ever been very re-
ligious ; witnefs the precedent of Roger de
. Quency, fecond fon to Sayer earl of Win«
¢hefter, whom Hen. 3. fummoned to the
_Pa,rhamcnt, fuppoﬁng that Robert his
. , cldcr

.
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slder brather, then in the holy land, had
been dead, and would not afterwards dif~
place him, when his elder bl'otheg"rt:turmf:da
and petitioned far his right, becaufe he had
been lawfully fummoned to Parliament, and
there, and in other places had had placg
and voice, wberely (faith the precedent) the
title of hamour was Jettled as am inberitance
in bim, and could not e taken Sfrom bim, Tt
was unjuft, but yet to preferve the honaur
which the king had given him,
There is another more pleafing «prcccdent
of Mountbermer, whom Edw. 1. called to
. Parliament as earl of Gloucefter, for that he
had married the widow, and had a great
part of the land; but when Gilbert, the
heir, came to age, and petitioned for his
right, Edw, 2. granted it, yet fummoned
Mounthermer ever after as a baron; fo un-
willing the king was to difhonour him. Out
of thefe precedents, and my obfervation of
all the fummons in general, which I have
carefully perufed, it appears plainly to me,
that the Jords have a double right to be
oo Dy " fum-
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fummoned to the Parliament; one gotten by
long continuance and ufe, and another given
by the king with their honour at their crea.
tion ; neither can I find, having made dili-
_gent fearch, that any baron hath been omit-
ted, if he were of full age, ftood reftus in
curia, and were within the land ; unlefs he
_ had fo diminithed his revenues, as that he
could not maintain the ftate of his honour,
whereof there are fome few unpleaﬁng pre-
cedents, which I will not recite. But the
likc precedents cannot be produced of any
earl; for at his creation the king gave him,
for his maintenance, the third penny of the
county, which could not be aliened.
~ To proceed in the omiffions. Earls and
barons have been ufually omitted, if they
have been out of the land, prost an. 10E.
3. 29 Nov. fummons were directed
Roberto de Ufford, com. Suff.
Gilberto de Umfrevil, com. de Angus,
Ranulpbo de Dacre.
Bartho. de Burgherfh,
Job. de Seagrave,
Egidio
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- Egidio de Badlefmere.
Radulpho de Nevil, '
Fob. de Tiptaft.

. . Richardo Talbots.
Henrico de Percye.
Radidpbo de Stafford,
Thome de Berkeley.
Anthonio de Lucey.

Et memorandum quod brevia iftis magnati-
bus immediate preferiptis direGa de effendo
ad Parliamentum prediéium remiffa fuerant

. cancellario regis, pro eo quod quidam ex ¢is in
partibus Scotie, & quidam ex eis in partibus
tranfmarinis in obfequio regis exifiant, ad-
nullandg. An. 46 Edw. 3. and in divers
years of Hen. 5. few carls and barons were
fummoned, the king then being in his
French wars ; and fuch omiffion was thought
to be no difparagement to their honour.

But now, fince the opinion that omif-

~fion to be fummoned did lofe their right,

hath been broached, by the not difcerning
of peers from barons, every lord is careful
' g (o]
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to be fummoned, .though he know he can-
not appear, bcmg beyond the feas, As when
the lord Mountjoye was. deputy in Ireland,
an. 43 Eliz. he had bis writ, and -fent his
proxy.

Others have been ormttcd becaufe they
did not ftand reffus in curia. Either their
title was Jitigious; as was the earl of drun-
dels, an. 11 H. 6. and the late lord of
Abergavenny’s ; or they were reftrained of
their liberty, being in the king's difplea-
ﬁ.lrc as was the earl of Nortbumberland
an. 18 Jac. For then the writ of fummons
is an enlargement by law, as was refolved
by the judges.

But I do not find by any antient prece-
dent, that ariy had their writs denied them,
far that they were in the king’s difpleafure
only. '

For an. 15 E. 3. the king was highly dift
pleafed with the archbithop of Canterbury,
yet he had his writ, and was prefent in Par-
liament, and humbled himfelf unto the
king, defiring to be tried by his peérs.-
o An.

\
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- Am. 5 H. 4. the earl of Nortbmberland
'was fummonéd. to-the Parliament to be held:
at Coventry 3’ December, notwithftanding he
was fufpected to be prwy to the treafon ‘of
Hotfpur his fon.

- ‘This Parliament was prorogucd to craft.
Hill. at Wefiminfier. The prorogations were
then by new writs, and the earl of Nortbum-
berland had none; yet he came to the Par-
Hament, exhibited his petition, wherein he’
acknowledged that he had done againtt his -
allegiance, and, namely, for gathering of
power and giving of liveries againft the
flatute ; was tried by his peers, who ad-
judged his ation to be neither felony nor
treafon, but only a trefpafs finable at the
king’s will; which the king pardoned.
~ Now of late, they which are in the king’s
difpleafure, have had their fummons, but
with a letter from the lord chancellor, or
lord kecpcr, not to come; but to fend a
proxy

But in the Parfiament of the fixth of Fe-
b umy, an, 1 Caroli R. thc earl of Briftol

being
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being firft denied his writ of fummons, pe<
titioned the Parliament for it. Then he had
his writ without any interceffion of the Par-
liament ; butwithall, a letter from the lord
keeper fignifying his majefty’s pleafure, that
he forbear-to come, and fend his proxy.
Whereupon the earl petitioned the Parlia:
ment again, fhewing that that letter could
not difcharge him for pot coming, the writ
commanding him to come upon his alle-
giance: but this point was not then decided,
for’the earl was prefently fent for as a de-
linquent, and charged with treafon. Whereas
antiently, if the king’s pleafure were, that
the party, who had his fummons, fhould
notwithftanding ftay, and fend his proxy,
the fame was exprefled in his writ; prout,
an. 6 E. 2. Cl. m. 11. The bifhops of Dur-
bam and Carlifle were commanded to ftay
upon the defence of the marches of Scot-
land, and to fend their proxies. But none
were commanded antiently to forbear to
come, and to fend proxies, upon the king’s
difpleafure.

Omiffions
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Omiffions ob minoritatem. There be many
precedents for it, as of young Gilbert de
Clare, earl of Gloucefier, in the laft years of
Edw. 1..But the king hath fent his writ of
fummons unto fuch, before they were fully
twenty-one, being of years of difcretion, as
the lord de la Ware, an. 20 Jacobi. :

An. 3 H. 6. Fobn lord Ress, being then
under age, is named to be prefent in Par- -
liament amongft other lords, #. 10. but his
fummons is not entered.

An. 11 H. 6. All the lords are fworn to
the ftatute of retainers, made an. 8 H. 6.
and there it appears, that the duke of Nor-
folk and the earl of Devonfbire (though un-
der age) were in Parliament in their places,
and did take the faid oath, 7. 15. yet nei-
ther of their fummons is entered that year.

As the king hath not ufed to omit any
lord, that hath been within the land, refus
in curia, and of full age, fo no lord hath
been ufed to come to Parliament, until he
hath received his writ of fummons; but in
fuch cafe-he may fend to the lord chancellor

: . for
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for his writ,, as the earl marfhal delivered
his opinion in the cafe between Nevill and
Fane, anno Eliz. The redfon may be, for
thac the lord chancellor’s warrant is general,
Vide the journal an. 49 Eliz. The Parlias
ment began the 24th of O&ober, and the
earl of Effex came not, for that he received
not his writ (through the negligence of the
~ meflenger, faith the journal) until the 18th
of November. His lordthip was then fick,
and appeared not until r.he 11th'of Fanuary
- following. - -

~And in thc Parhamcn: an. 18 Jacobi, the
old earl of Heriford. died; and his grand~
child and heir came not to the Parliament,
becaufe, he, had not then received his writ.

§ ro. Of omiffions in the ﬁzmmom to tbe
 great council. :

' Ahhough the kings of Euglazzd have not
omitted the earls and barons in the fam.
xnons to Parliament, un.leﬁz for the caufes
- 5 ’ aforefaid, -
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Aforefald, yet they have ufually bmitted dis
vers of -them in the fummons to the great
council, prent in the fummons, an. g E. g,
23 Feb. the king fummoned but five earls
end-eleven baroms. ‘
' An, 14 E. 3. 14 G&. but twenty-foufy
bifhops, abbots, earls, barons, and others,
An. 15 E. 2 12 Jam. but thnty-ﬁx of
all forts. - 7
An. i6E. 3. 12 Sepr & eodem anho 20
Nov. were fummoned but a very few, -
An. 21 E. 3. but twenty-two of all forts,
. -An, 45 E. 3. but thirteen earls and ba-
rons ; and fo in divers years of Edw. 3.
. Neither did Edw. 2. fummon them all.
After Edw. 3. the fummons to the great
council was under the privy feal, and foxot
recorded
+_'The reafon of thefe omiffiops may be, for
'that the great council not being commusne
confikum, as the Parliament is, the chancel-
lor was appointed whom he fhould fum-
‘ion, and had not a general warrant; proxt
‘an, 15E 3. the 12 ?mm, the writs being
2 fealed
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fealed of that date, others were made, and
this note underwritten ; viz. Memorandum,
quod ifia brevia comfignata fuerunt 3 die
Fulis. ,

Vide with Sir Robert Cotton a warrant for
fummons to the great council, an, 36 & 38
H. 6. on this manner. Firft, the form of
the writ; then the names of fuch lords who
were to be fummoned; and underneath
thus : Rex de avifamento confilii fui voluit:
{9 mandavit cuftodi privati figilli fui quod Ii-
teras [eparales fub eodem figillo faceret domi-
. is fupradilis dirigendas, in forma predi@ia.
Signed by the clerk,

Tho: Kent.

§rr. Of amiffions qf‘ /bfrir of peers.

There refts one doubt-yet to be fatisfied,
viz. the king’s warrant to the chancellor
being general, how came it to pafs that the
Jons of peers were omitted ? '
-1 anfwer,. the words of the warrant are
to make fuch writs as are ufual, and the

' ' ufe

i
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ufe was to omit the foms of peers, withoue
fpecml diretion from the king.

§ 12. Omiffion of the bu/band of an beir
Sfemale. .

~ Where the barony defcends unto an heir
female, . the hufband of fuch hath been
omitted, until he hath iffue male by her,
afid be admitted upon his petition of right
unto the king, guia, the ufe hath been fo:
yet, being admitted and fummoned, he ta-
keth place according to-the antiquity of that
barony. I fpeak of barons by creation of
inveftiture -and writ only, without any pa-
tent: and this thews plainly, that a baron
fo created and fummoned, his- honour is’
inheritable.
It may be objected, that fome baronies
" have defcended unto an heir- female, and
her hufband and pofterity ever after omit-
ted. And fome baronies have défcended
unto two fifters or more, and the Pufband
E ' : of
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of the elder fifter wholly omitted,. and the
hufband of the younger fummoned; ergo,
fuch honour is not inheritable, but during
the-iffue- male.

I anfwer, this may happen upon dxvcrs
occafions : for, firft, befides the defcent of
honour, a certain number of knights fees
ought to defcend alfo for the maintenance
 thereof.

' 2dly, The hufband cannot be fummoned
de jure, until he hath iffue male, and peti-
tioned for it.

" 3dly, If the hufband negle& his peti-
txon, the iffue male is to- make his: claim by '
petition to the king.

If any of thefe fall, the omiffion is juft;
.and yet the honour is inheritable to the heir
female ; otherwife, how could Sir Humpbrey

Bourchier, who married the younger daugh-
ter of the lord Cromwell, be admitted unto.
the antient place of that barony’

§ 13
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§ 1 3 T he ﬁrm qf tbe /éveral writs gf
_. Jummons at this day.

. An. 18 Jac. Facobus, Dei gratia, Anglie,
Scotie, Franciz, (& Hibernie rex, fidei de
fenfor, &c. Prechariffimo filio noffro Carolay
satu. [fecundo, modo unico & primogenito,
principi #Wallie, duci Cornubie & Ebor. (2
comiti Ceflrie, [alutem. Quia de avifamento
& affenfu conflii noftri pro quibufdam arduis
Bigotiiss, nosy flatum; defenfionem regwi noftri
Anglie & ecclefie Anglicans  concernent.
quoddam Parliamentum noftrum apud civita-
tem nofiram Weltminfter fexto decimo die Ja-
nuaril prox. futur. temeri ordinavimus, &
ibidem cum wobis ac cum prelatis, magnati-
bus, & proceribus dicli regni noftri colloguium
babere & traflatum : wvobis in fide & legian-
tia quibus mobis tenemini firmiter injungendo
mandamus, quod confideratis difiorum negotios
rum arduitare; & periculis imminemsibus, cef~
Jante excufatione quacunque, dift. die & loco
paﬁmlmt imtonfitis mobife. &3 tum przlatis,

E2 magna-
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magnatibus, € proceribus predifl. fuper dic-'
bis megotiis traélaturi vefirumg; confilium im-
penfuri. Et-bocy ficut nos & bonorem noftrum,
ac falvationem &3 defenfionem regni noftri &5 ec-
clefie prediés. expeditionemq; diclor. megotior.
diligitis, nullatenus omitiatis. Tefte meipfo.
apud Weftmintt. 13 die Novemb. anno regni
noftri Anglie, Francie, & Hibernie decimo
ofiavo, &5 Scotie quinquagefimo quarto.

Jacob. Dei gratia, &c. Prechariffimo con-
Janguineo fuo, Georgio, marchioni Bucking.
magn. admiral. Anghe, [alutem. Quia de
avifamento, &c.

Facobus, Dei gratia, &c. Chariffimo con-

" Janguineo fuo Carolo, comiti Nottmgb Jalu-
tem. Quia de avifamento, &c.

* An. 19 Jac. Facobus, Dei gratia, &c.
Predileito & fideli noftira Lionello Cranfield,
de Cranfield, Chr. &c. Cum nuper de avifa-
mento, &5 affenfu confilii moftri, pro quibufd.
arduis & urgentib. megotiis, ‘o5, fatum &
defenfionem regni. noftri Angl. €9 ecclefie An-

¢ This fummons was fent during the Parliament.
glican,
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glican.  concernent. prefens Parliamen. no-
Brum apud civitatem nofiram Weftmintt.
Jexto decimo die Janvarii ultimo preterito te-
neri ordinavim. & ibid. cum prelatis, mag-
natib. & procerib. difii regni nofiri colloqu.
baber. & traflat. vobis [ub fide & legiantia,
quibus nobis tenemini, firmiter injungendo
mandamus, quod confideratis diflor. negotior.
arduitate & periculis imminentib. ceffante ex-
cufatione quacung; quarto decimo die inflantis
menfis Novemb, ad prefens Parl. nsfirum
perfonaliter interfitis, &c.

- R. prediledt. & fideli noft. Edwardo Moun«
tague de Boughton, Chr. falutem. Confimile.

An. 18 Jac. Facob. Dei grat. &c. Hen,
rico Grey de Groby, Chr. falutem. ana de
avifamento & affenfu, &c,

‘An. 21 Jac. R. prediledt. & ﬁdelx Jua
Francifto Ruffell, bar, de le Thornbaughe,
Chr. Jfalutem.

Facob. Dei gratia, &c. Reverendiffimo in
Chrifto patri, Tobie, archiepifc. Ebor. An-
. glie primat. & metropolitano, falut, Quiq
de avifamento, &c.

. . Ej Facob,
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. Jaoob. Dei gratia, &c. Reverendo inChris
Jto patri, Fo. epifc. Sarum, [atutem. Cum ny-
per de avifaments, &c.

§ 14. The form of the antient writ fob
- 2he eleétion of the kmgbt:, czttzem,
and burgeffes.

- An. 5 E. 3. 18 Feb., Rex vicecomiti Ebor,
Jalutem. Quia propter quedam magna & ar-
#ua tegotia nos & ducatum noftrum Aquita-
nie ac alias terras noftras in portibus tranf-.
marinis, pro quibus ad eafdem partes nuper
folemnes nuncies noftros defiinaverimus, con-
thugentia, que in wultimo Parliam. nofiro ob
whiquas certas caufas terminari non potuerunt,
Parliament. noftram apud Weltmintt. die
fune in craf. quindene Pofihe prox. fatur,
tenere, & cum prelatis, magnatib. & proce-
rib. dili noff. regni ordinavimus babexe cok
log; & tragiat. tibi precipimus, firmiter in-
Jungentes, quod de difto com. duos milites &
e qualib. civitate com. illius duos cives, &
de quohbet burgo duos burgerzfes, de diferetio-

rib” s
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eiBus & ad Tebovandum potentiorsd. eligi, &3
eos.ad diftum diem (5 locum wvenire faciatis.
1ta qued milites plenam &3 fufficientem poteftat.
pro fe & communitat. com. prediff. & ditk
cives & burgemfes pro fe &5 communitas.

' civitat. &5 burgorum divifim, ab ipfis babe-

ant, ad faciend. €5 confentiend. iis que tumc
de communi confilio (favente Deo) ordinari
contigerint fuper negotiis ante diftis. Ita quod
“pro defelt. bujufmodi poteflatis difla megotia
infefla non remancant quovis modo; € ba-
beas ibid. -nomina predittorum militum, ci-
vium, € burgenfum, & hoc breve, £5 bec
Jicut nos & bonorem nofirum €9 tranquillita-
tem &35 quictem difli regni diligitis, wullatenss
omittatis, &c. Tefte, &c. Per ipfum regem.

I have recited this writ at large, as it
may appear, that the writ for the commons
was fometimes fpecial, declaring the caufe
of fummons, as well as the fummons to the
lords. Therein the writs did agree ; but the
commons had not any power of themfelves,
but from the ommty c1ty, or borough that
feat.them.

E 4 Thc’
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. The like writ was fent, Confabulario Do~
wer & cuftodi Quing; Portuum, for the elec-
tion of two barons out of every port, ¢,

An. 49 H. 3. awritwent to every fheriff
to caufe twa knights to be chofen out of
~ every county ; and other writs went to each
city and barough-town; not to the mayor
or bailiff; but cvibus & burgmgf bus, to fend
two citizens, &3¢,

And other writs went baronibus €3 probis
bominibus Quing; Portuum,

It is worth the labour to fearch when,
and upon what occafions, the writs altered.

§1 5. Additions to the antient writ gf
election,

An. 13 E. 3. 25 Aug. The writ of elec-
tion agreed with that of 5 Edw. 3.

But when the commons gave their anfwer
touching the fubfidy demanded for the wars,
they defired leave to return into the coun-
try to confer with their neighbours, pro-
mifing their endeavours for the fame at.the
- nexe
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next Parliament : and withall,, defired that
the writ to the fheriffs for ele&tion of the
knights might have this claufe, viz. Que
deux mielz vauez chivalers de countez [oient
efluz §3 envoiez al prochein Parlement pur la
commune, fi que nul de eux me foit vifcount ne
autre minifter, n. 8.

Which was thus far agreed on; wviz.
Ttem, ‘que foit compris em les bricfes du fu-
 mons du dit Parliament, direfiz as vifcounts,
que deux chivalers ceynit des efpees de chefcun
countie foient ¢fluz pur eftre en mefme le Parl.
n, 22.

And thcreupon the next writ had this
claufe ; viz. Tibi precipimus, &c. quod de
dicte comitatu duos milites gladiis cinflos,
&ec. which continues to this day.

An. 46 E. 3. An ordinance was made,
that neither lawyers nor fheriffs fhould be
returned knights of the fhire, but knights
and ferjeants of the beft worth in the county,
and chofen in full county; yet the writ re-
ceived an addition touching the theriffs only,
whxch continues unto this day; viz.

Nolumus
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- Nolumus -assem -quod tus wec digms dw
‘vtm'oms, &c.

. An. sH. 4. 25 dug. the writ . had this
- claufe ; viz.

* Nolumus asutem quod tu, fen altqm alius
vicecomes regni noftri preditli, aut apprenti-
tius, feu aliquis alius bomo ad legem ~aliqua'
Lter fit eledius, &c.. ‘

- Whence it was called (mcrrlly) thc layv
man’s Parliament.

- An. 7& 8 H. 4. n. 139. it was enacted,
at the petition of the commons, that pro-
clamation be firft made in the next county-
court after the fheriff hath received the writ
of eleGion to be made, £5¢c. That the elec-
tion be in full county, wherein they fhall
- proceed freely and indifferently, notwith-
ftanding any prayer or commandment to the
eontrary ;

- That the names of the kmghts chofcn.
whether prefent or abfent, be fet down in
indenture under the feals of all them that
did elec thcm. : :

And
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< And this claufe was added ‘to the writ;
Et electionem tuam in pleno comitatu tuo fac-
pam difpinite & aperte fub figillo tuo € figil-
lis eorum qui elefiioni illi interfuerint, nobis
#n cancellaria noftra ad diem € locum in brevi
contentum certifices indilate, n. 14.

An. 11 H. 4. n. 59. At the petition of
the commons, it was enacted, that all fhe-
riffs that fhall make returns contrary to the
ftatute of 7 Hen. 4. fhall forfeit 100/. to the
king, and the knight fo chofen thall lofe his
wages, cap. 1. Note, the ftatute doth not
fay that the return fhall be void, and the
theriff, upon a new writ, proceed to a new
elelion, as the prattice is now with the
commons.

An. 1 H. 5. At the petition of the com-
fmons, it was enated, that none fhall be
chofen knight, citizen, or burgefs, but fuch
as fhall be refiant, and fhall be chofen by
fuch as are refiant alfo, #.20. cap. 1.

An. 8 H. 6. it is likewife enafted, that
none but refiants thall be chofen, by refiants

ﬂlat can dlfpcnd 40s. per annym freehold §
4 That



76 Of Summons.

‘That the fheriff may examine the freeholder
upon oath, how much he may difpend by
the year. The juftices of peace fhall have
power to inquire hereof. If the fheriff be
attainted for doing otherwife, he fhall for-
- feit 100/ and be imprifoned ;. and the
knights retupned otherwife fhall lofe their
wages. Note, it doth not fay the election
fhall be void. And mention fhall be made
of this ordinance in every writ hereafter,
7. 39. cap. 7-
- An. 10H. 6. n. 33. Thc&atuteof8H_

6. cap. 7. is confirmed and explained, that
the election fhall be by refiants of 40s. per
ann. freehold at the leaft, cap, 2. But men-
tion is not made in the writs of the ordi-
nance an. 8 H. 6.

An. 23 H. 6. n. 48. The ftatute of the
1 H. 5. & 8 H. 6. are confirmed, and it is
enacted, that the fheriff, when he hath re-
ceived the writ, fhall direct a precept under
his feal o the mayor and bailiffs of cities
and boroughs, commanding them to choofe
cmzens and burgeffes of th¢ fame cities and

burghs;
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burghs; That the mayor and bailiffs return
the faid precepts executed to the fheriff by
indenture between them and the faid fheriff
to be made. And the fheriff fhall make re-
turn of the writ, and of the faid returns of
the mayors and bailiffs, upon pain contained
in the ftatute of the 8th of Hen. 6. cap. 4.
And moreover the fheriff fhall pay to every
knight, citizen, and burgefs fo chofen; and
"not returned by him, 100/ And if the
mayors and bailiffs fhall return others than
“are fo chofen, they fhall forfeit to the king
40l. and to the party chofen, and not re-
turned, 40/, Note, it doth not fay the re-
turn fhall be void. And every fheriff fhall
make due eleftions of the knights in full
county between eight and nine in the fore-
noon without collufion, and make true re-
turns, upon pain to forfeit 100/. to the
king), and another 100/. to the party that
will fue for the fame; provided that the
knights, citizens, and burgefles fue within
three months for their forfeitures : and if
any knight, citizcn% or burgefs, duly re-
. turned
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turned by the fheriff, be afterwards put
out, and another put in his place, if he
that is put in his place take it upon him,
he fhall forfeit to. the king 100Z and to
the party fo put eut another 100/. prov
vided it be fued for within three months.
Note, it doth not fay there fhall be a new
eletion. Theknightsfhall be notableknighes
of the fame county, or fuch efquires, or
gentlemen of the fame county, as are able
to be knights. No man to be knight of
thc fhire which ftandeth in the degree of a
yeoman.

This is the laft ftatute for thc election of
the: commons.

-§ 16. Who are not to be chofep.

. An 46 E. 3. n. 13 It was ordained by .
Parliament, thast na fheriffs fball be returned
nor accepted for knights of the fhires, which
ordinance hath been conftantly obferved ever
fince; and by the fame ftatute it was or-
dained alfo, that ny. lauo'm, who_follicited
N Juites
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ﬁ:te.r for other men, fhauld be ¥eturned, or
accepted for knights of the fbires; but the
king* willeth, that knights and ferjeants of
the beft efteern in the country be bereafter re~

turned khights in.the Parlioment.

An. 23 H. 6. cap. 15. It is enated, that
none fhall be chofen knight of the fbire whick
ﬂandetb in the degree of a yeoman.

§ 17. Who are to be exempted (if they
" pleafe) from ferving in the boufe of

C ommam .

- Knights bannerets (which name is fome-
times given to the peers) ufed not antiently
to ferve in the houfe of commons, for that
the king might, and did often, fummon
fuch to the Parliament as a lord’s peer, and
fo had his fervice in the upper houfe.

That they were ufually fummoned, it is
declared before. That they were exempted
to ferve in’ the houfe of commons, appears
by the king’s writ direted to the fheriff of
Surrq for a new election in loco Thome Ca-

b moysy
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mays, Chr. banmeretti. The reafon is theré
fet down ; Nos animadvertentes quod bujuf-
modi banneretti amte bec tempora in milites
comitat. eligi ratione alicujus Parliamenti mis
nime confueverunt, 8 Octob. an. 7 R. 2. CL.
m, g2. dorfo.

- And Rich. 2. did afterwards fummon the
faid Tko. Camoys to Parliament.

. The king’s fervants have had the fame
privilege of exemption,

This appears by the like writ for 4 hew
cleCtion in the place of Fames Berners,
whom the king commanded to be difchar-
ged, Quia ¢ft de retinentia regis, & famili-
aris & unus militum camere regis. Ib. an.
7 R. 2. 18 O¢tober.

The prince’s fervants, and the queen's fer-
vants, might claim the like privileges,

And no doubt but they had the like pri-
vilege ; as may be gathered out of another
writ of the fame 7th year of Rich. 2. dated
the 16th of Ofob. for the difcharge of Tho-
mas Morwell ; Quia eft de retinentia, charif-

Lime domine & matris nofire Fobanne prin-
cipiffe
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tipiffe Wallie. But this was in thofe antient
times, when men thought it a burden to
come and ferve in Parliament.. Even divers
of the lords themfelves obtained licence to
be abfent, and not to ferve during their
lives. Prout an. 1 E. 4. pat. 1. m. 15. Rex
conceffit H. Bromflet, domino Velly, quod ipfe,
durante vita, fit exoneratus de vemiendo ad
Parliamenta & confilia regis, quodque fi ali-
qua finiftra informatio regi aut confilio fuo
fuerit exhibita verfus prefatum H. tunc
ipfe per confilium fuum refponfioni fuz inde
admiitti valeat, aliquo brevi feu mandato
regis in contrarium facto non ebftante, {5
Confimile, pro demino Beauchamp, an. 2 E. 4.
pat. 2. m. 10. Confimilia, pro Jobanne de
Warrene, comite Surrey, an. 20 E. 3. pat. 1,
& pro Facobo de Audle de Helegh, an. 27 E.
3. pat. 1. m. 13.

And the king’s tenants in antient demefn
ever enjoyed this privilege, prout Fitzher-
bert, tit. Parliamentum, n.99 & 101.

But now they claim no fuch excmptxon
neither do the king’s fervants enjoy their

F antient
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antient privileges therein, being now ufually
chofen for knights and burgefles, ever fince
cardinal #oelfey had the great feal; fince
which time the commons do enjoy more
privileges than they claimed before.

- Yet there are precedents, that if any,
being firft chofen into the houfe of com-
mons, become afterwards the king’s fervans
“during the fame Parliament, and fusnmoned
by writ to ferve in the upper houfe, that he
“ought to be remanded back again to the
commons houle, prout,

Mr. Rich. Onflow, being of the lower
houfe, an. 5 Eliz. and the Parliament being
often prcrogued until an. 8 Eliz. he was in
the interim made the queen’s follicitor, and
by writ called to ferve in the upper houfe.
The fpeaker alfo died in the interim. The
eommons petitioning for leave to choofe a
new fpeaker, Mr. Onflow, being fent to
- them by two of the upper houfe (I fuppofe,
by two of the attendants) was chofen their
. 'fpeaker; but the houfe was divided in opi-
nion.

“An.
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An. 18 Eliz. Mr. Serjeant Jeffery (being
chofen knight for Sffex) was in the interim
of a prorogation made the queen’s ferjeant,
and called into the upper houfe by writ.
Refolved by the commons the 4th of Feb.
That according to former precedents be ought
to ferve in the boufe of commons.

An. 23 Eliz. The houfe of commons bea
‘ing met the 16th of Fanuary (unto which
day the Parliament was prorogued) Sir Ro-
bert Bell their late fpeaker being dead, the
commons petitioned for leave to choofe a
new fpeaker ; and receiving anfwer for the
fame in the upper houfe, at their return
Mr. Treafurer reported, that he had feen a
member of their houfe with the lords; viz.
Mr. Popbam (who had ferved in the begin-
ing of that Parliament as citizen for Brifto/,
and in the interim was chofen the queen’s
follicitor, and called by writ to the upper
houfe) and moved, that he might be re-
manded ; which fome thought not needful
before he be chofen : (it fhould feem they
knew he was to be chofen their fpeaker) yet

F2 upon
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upon reading of the precedent of Mr. O
flow, an. 8 Eliz. the faid Mr. Treafurer and
others were fent up to the lords to demand
Mr. Popbam. Anfwered, That the lords bad .
refolved be fhould be fent down, the raiber
becaufe be was a member of the boufe of com-
mons, and they poffeffed of bim before be was
Jollicitor, or bad any place of attendance in
the bigher boufe.

And Mr. Anderfon, the queen’s ferjeant

~ at law, and Sir Gilbert Gerrard, the queen’s
attorney general, brought him the faid Mr.
Popham, and reftored him to the houfe of
commons.

Here I have recited three precedents.
You may eafily fee the reafon why thefe
were remanded ; vsz. The queen had re-

- folved to have them chofen fpeakers, and
not for that the commons had any right
otherwife to demand them. .If Bell their
fpeaker had lived, being made lord chief
baron in the interim of the prorogation,
I doubt whether they would have de-
manded him or no. If it fhould hold for

a rule,
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a rule, that the king cannot fummon a
member of the houfe of commans unto
the upper houfe, then thofe lords who were
burgefles an. 18 Jacobi, and created barons
in the interim of the prorogation, sz, the
lord Brook and Cranfield, might have been
demanded alfo : compare thefe three prece-
dents with thofe three of 7 Rich. 2. and
note, that volenti non fit injuria,

F3  CHAR
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"CHAP I
OF APPEARANCE.

§ 1. The appearance the ﬁr_/l day of the

Parliament.

IRST, let us confider which is the
firft day of the Parliament; then their
manner of appearance.

The writ fhews the day whereon the Par-
liament is to begin: and antiently, though
the king and but a few of the lords ap-
peared there, and the Parliament was ad-
journed in expectance of the reft, yet that
was reckoned the firft day of the Parlia- -
ment, if his majefty were prefent, prout
6 E. 3. oftabis [antli Hillarii; 14 E. 3. in
Lent; 15 E. 3. 15 Pafch. and divers other
Parliaments of his tithe and his fucceﬂ'or’s
R. 2,

3 If
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If the Parliament be prorogued, for that
the king cannot intend it the fame day,
new writs of fummons were fent out anti-
ently, and another day appointed, prout,

An. 23 E. 1. 2 Novemb. an, 33 E. 1.
13 Fulii, an, 11 E. 2. 3 Martii, an. 6E. 3.
11 Decemb, &c.

At this day, if the Parliament be fum- -
moned, the day is appointed in the writs g -
but if the {fame be prorogued by writ pa-
tent (as the manner is now) and another
day appointed, that is reckoned the firft
day when the king is prefent, and the caufe’
of fummons declared.

Of this the precedents happen fo daily,
I need not recite any.

- This may be a rule; that that is the firft
~ day of the Parliament, when the king him-
felf is firft prefent; and this agrees both
with the antient and modern times.

No records fpeak of fuch folemnity as is
ufed at this day; neither could it be with
that ftate, the king lying in the fame houfe,

Fy4 and
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and his lodgings near the fame rooms where
the Parliament was kept.

" And it plainly appears by many records
of Edw. 3. that on the firft day of the Par-
liament a proclamation was-made in #¢f-
minfier-ball (the record fays, feuf crie fait)
by the king’s commandment, That all they
who were fummoned to Parliament fhould
repair to the painted chamber; and fo the
Parliament began; that being reckoned the
firft day, though fo few appeared that it
was adjourned to another day in expecta-
tion of the reft, prout an, 37, 38. 40. 43
45. 47 & 50 E. 3. Here could be no fo-
lemn proceffion to the Parliament in fuch
ftate as is now ufed.

But here may be a queftion, how it
fhould be known who were fummoned ? by
which word was antiently underftood . the
commons as well as the lords and peers.

I anfwer, the commons were called by
the returns of the fheriffs; the lords were
gdmitted in appearing in their robes, and,

as
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~as I guefs, delivering their writs; the peers
delivering their writs only, for they had not
any robes, not being created by inveftiture
as the earls and barons were; (prout, in
the former chapter) and then they were all
called in the houfe by the clerk’s roll before
the king came. That the lords were called,
may be inferred by this, that the Parlia-
ments have been often adjourned the firft
day, becaufe they were not all come, which
- could not otherwife be known but by the
call; fo that they were called before it was
adjourned : "and it appears they were called
- the firft ‘day before the king came, by the
Parliament of 18 Edw. 3. #. 5. which Par-
liament was adjourned alfo the firft day for
lack of appearance ; and after the adjourn-
ment, and after the names of the receivers
and triers of petitions, there is entered this
memorandum, vz,

Item, Let the names of the lords who are
Jummoned to Parliament be viewed, read, and
examined before the king in Parliament this
day, to fee what lords are come, and what

not 3
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not 5 and of them that are not come, ket their
names be delivered to the king in writing
ordain fuch punifiment as be fhall pleafe
which fhews plainly, that the king was not
prefent before when the lords were called,
for then this had been needlefs.

The next doubt is, in what place the
commons were called. The record of 7
Rich. 2. faith, that the knights and bur-
gefies were called in, by name, in prefence of
the king ; which fhews they ftaid without till
then. -

An. 2 H. 4. They were called, by name,
in the chancery in Weftminfter-hall, before
the chancellor and feward of the king’s boufe,

An. 4 H. 4. Confimile.

An. 13 H. 4. The knights and burgefies
were called at the door of the painted cham-
bery in the prefence of the fleward of the
king’s boufe, as the manner is.

And, at this day, they are called by their
names by the clerk of the crown, in the
prefence of the lord fteward, in the court

of

[
L}
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of requiefts, Whereof there are many prece-
dents in queen Elizabeth’s time.

Only ene precedent differs from all the
latter, wviz. that of the 33d of Hen. 8. primo
die Parliamenti, where the duke of Suffoik,
then lord fteward, commanded the clerk of
the Parliament to read the names of the
commons, unto which every one anfwered,
they. being all in the upper houfe below the
bar; and then the king came.

Now fince the fifth year of queen Eliza-
beth the commons take the oath of fupre-
macy ; and fince the third year of king
Fames they take the oath of allegiance alfo,
which the lord fteward adminifters unto
fome, and appoints certain of them his de-
puties to give the fame unto the reft.

The lords are not now called the firft
day, but have ufed to deliver their writs
only to the clerk ; and the third day of the
Parliament (the fummons being declared the
firft, and the fpeaker prefented by the com-
mons the fecond day) the lords are called
by the clerk, beginning with the loweft ba-

ron,
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ron, and fo afcending to the higheft, and
the proxies or other excufes (if any) of the
abfent lords regiftered. Here I muft confefs
one of my own errata: for being fuddenly
commanded to call the houfe, an. 21 Jac.
and unprovided of a catalogue of their
names, I made ufe of one then delivered me
by the earl marfhal, and began at the upper
end with the prince, and fo defcended. I
quickly found mine own error, but none
elfe perceiving it, I proceeded ; which I ob-
ferve here, left my fucceflfors miftake alfo
by that precedent. ’

§ 2. When the 'Iorja'f appear in ther

robes.

‘The heralds can give the beft fatisfation
when the king and the lords did firft go to
the Parliament in fuch folemn manner as
now. T have a precedent thereof in my
uncle Boyer’s collettions of honour and
arms. I doubt not but the lords did ever
appear in their robes the firft day; whereof

- we
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we have no Parliament records before the
journal books of Hen. 8. all the former be-
ing loft, _ .

The lords appear in their robes alfo when-
foever the king is prefent (if their lordfhips
bave notice thereof) and when their lord-
thips give judgment ; and when the king
gives the royal affent to any one bill or
more by his letters patents, or fends a com-
miffion to adjourn, prorogue, or diffolve
the Parliament.

And in thofe cafes the lords fit all in

- their due places until the commiffion be
read, and then the lords commiffioners are
to fit on forms, overthwart the upper end
of the houfe, to execute their commiffion.

Note, this is to be underftood of fuch
adjournments, &¢. by commiffion, as’ the
king himfelf hath ufed to be prefent at in
perfon, viz. of adjournments, prorogations,
or diffolutions of Parliament, fedente curia.
But if the Parliament be adjourned or pro-
rogued, fedente curia, and afterwards the
king by proclamation prorogue the fame

to
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to a further day (which happens often) in
thofe cafes the lords commiflioners appear
not in their robes, for that the king him-
felf never ufed to be prefent at fuch ad-s
journment in perfon.

If a lord of Parliament, ecither by thc
* mifprifion of the clerk or otherwife; be not
ranked in his due place, and complains
thereof, the houfe appoints a committee to
fearch the records for his due place, where-
unto he is admitted without any other cere-
mony, for that he is in the houfe already
prout

The earl of Surrey, an. 6 H. 8. 15 Feb.

The lord Morley, an. 25 H. 8. 24 Martii.

The lord Clintor and Staﬂ'ord an. 4 & 35
Ph. & M. 12 Feb.

But if the lord that is fummoned doth
forbear to come, becaufe he is not ranked
in his right place ; his claim is firft to be
decided by the houfe, upon his petition to
the king ; and then his lordfhip is to be
brought in his robes between two lords in

theu' robes alfo, the king of arms going
beforc, ’
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‘before, proyt the lord de la War, an. 39
Eliz. 24 Oftob. 15 & 24 Novemb. ‘

If a lord of Parliament dies in the inte-
rim of a prorogation, and his fon receives
his writ to appear at the next feffion, his

‘lordfhip appeareth not in his robes (for that
ceremony was performed by his father the
firft day of the Parliament); only he delivers
his writ to the clerk, who enters it the fame
day; prout, an. 7 Jac.  Richardus com. Dor-
Jet. And there be very many precedents of
this nature; viz. that the writ is only re-
corded in fuch cafes, and not a word of
their appearance in robes.

"And it were very fit the lords did con-
tinue this order to deliver their firft writs to
the clerk to be entered ; for it records their
pedigree as well as the time of their firft

' coming to Parliament.

If a lord of Parliament dies, fedente cu-
ria, and his heir be fummoned, he appears
alfo without any ceremony; only his firft
writ is entered, the day of his appearance,
prout, an. 27 Eliz. g Feb. The. dom. Darcy

. de
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de Chiche ; and there be many precedents of
this nature alfo. - .
~And I remember well, that the lord Szan«
bop of Harrington dying, fedente curia, in
the Parliament of 18 Jacob. his fon Charles,
lord Stanbop, came and took his due place
without any other ceremony :
So did Edward earl of Dorfet after the
death of his brother Richard, who died
- without iffue male in the Parliament 21 Jac.
And I have obferved, that a bifhop hath
often been fummoned after the,Parliament
is begun, in place of another bifhop who
was dead, and only delivered his writ to the
clerk to be entered, without any other cere-
mony ; which was obferved alfo in former
time, prout an. 27 Eliz. 23 and 26 March,
Epifc. Petriburgi.
If the eldeft fon of an earl be fummoned
- as a baron, after the Parliament is begun,
he is to be brought in his robes between
" thofe two lords between whom he is to fit,
garter going with his coat half way on upon
 his left arm ; and his lordfhip is to prefent
his
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his writ to the lord chancellor, and to ftay
by his wdolfack, until the clerk hath read
the fame, and then to be placed by thofe
two lords in his due p'ace.

Vide a precedent of this, an. 7 Jac. the
lord Clinson, the eldeft fon of the earl of
Lincoln, who delivered his writ kneeling to
the lord chancellor, and ftood by him until
it was read.

And I remember well, that the old earl
his father was very careful, both for the
right place of his fon and the antient cere-
monies to be ufed at his firft appearance.

Eodem an. 7 Jac. Confimile the lord Wal-
dem. _ '

The reafon why garter is to wear his coat
but half way on is, for that his lordfhip is
in expeétance of an earldom, when garter
is to do him further fervice, and to wear his
coat wholly on. ’

If a lord be newly created during the
Parliament, he is brought in by any two
lords of the fame form in their robes, garter
going before with his coat wholly on; and
A G his
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. his lordthip is to prefent his writ to the lord
chancellor, which being read, he is con-
ducted to his place by thofe two lords who
brought him, garter going before, prout,

The lord Denny, an. 2 Jac. 7 Febr.

And the lord Knyvet, an. 4 Jac. 4 Fulis.

Yet in the Parliament an. 18 Jac. 20 Nov.
the vifcount Colchefter being newly created
in the interim of the adjournment of that
Parliament, and brought in at the next ac-
cefs, garter king at arms carried the letters
patents, and prefented the fame to the lord
- keeper, and his lordfhip delivered them to
 the vifcount, and fo immediatély he was
placed.

So was the lord vifcount Rochford brought
in the fame day; and fo alfo were the lords
Brook, Mountague, and Cranfield, being all
new-created barons.

RQudere ration. why they prefcntcd not the
writs, according to the antient manner ? -

3 An,
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. An. 21 Jac. 25 Feb. divers lords who
were newly created, and others who were
in by defcent, and were then firft fummoned,
they all having appeared the firft day of the
Parliament in their robes, were notwith-
" ftanding brought in the fifth day of the
Parliament with the fame ceremonies as be-
long to a lord, riewly created after the Par-
liament is begun, when he firft appears;
the eail marfhal being prefent, and direc-
ing the fame.

The names of the faid lotds, wiz.

George, duke of Buckingham, created a duke
before the Parliament began.

Henry, earl of Kent, came in by defcent.

Fames, earl of Carlifle, by new ereation.

Lyonell, earl of Middlefex, by new creations

Cbhriftopher, earl of Anglefey, by new crea-
tion.

William, earl of Denbigh, by new creation.

G2 Thomas,
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Thomas, vifcount Andever, by new creation,
Henry, lord de la Ware, by defcent.
'Lord Barkley, by defcent.
Robert, lord Cary of Lepington, by new
creation.
And William, lord Grey of Warke, by new
creation.

"CHAP.
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CHAP. I
LOCUS e MODUS SEDENDIL

YT follows to thew in what place they
meet, and the manner of their fitting.

§ 1. Whether the lords and commons did
antiently fit in one room together.

Vide the antient manufcript Modus tenends
Parliamentum, cap. de Caf. & Iud. diffici-
libus.

Cum dubitatio &5 cafus difficilis pacis vel
guerre emergat, &c. injungatur per regem,
Jeu ex parte regis, fi vex non interfit, cuilibét
graduum parium, quod quilibet graduum fe-
deat per fe; & liberetur cafus ille clerico fuo
in feriptis, & in certo loco recitars faciant,
ita quod ipfi confiderent inter [e qualiter me-
dius &8 _;uﬁms PYocedsi poterit in cafu illo, &c.

G3 With " -
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With this agrees that of the 6 Edw. 3.
at the Parliament held at 2ork, viz.

The caufe of fummons being touching

Scotland, the prelates, with the clergy,

treated thereof by themfelves; the earls
and barons by themfelves ; and the com-
mons by themfelves; and afterwards they
delivered their joint anfwer to the king.

In the former Parliament of that year at
Weftminfter, craftino Marie, the caufe was
touching Ireland: the prelatés confulted by
themfelves, the lords by themfelves, and
the commons by themfelves; and after they
gave a joint anfwer, and they all joined in
one grant of a fubfidy to the king.

An. 6 E. 3. oftabis Hillarii, the prelates
treated by themfelves; fo did the lords, and
fo did the commons; and afterwards their
joint anfwer was reported to the king by
the bithop of Winchefier.

By thefe precedents it appears plamly,
that the lords and commons did firft meet
together in one room, and yet had divers
yooms to confult in, feverally and apart.

But
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But this doth not direttly and plainly
prove, that the lords and commons: did fit
together in one room.

But if we confider well the paffages of
the Parliament of 14 Edw. 3. in Lent, it
will feem that the lords and commons did
then {it together in one room, viz.

The caufe of fummons was declared to
them all together, touching an aid for the
king ; they confidered thereof, and joined in
grant of the fubfidy upon condition to have
their petitions granted; a joint committee of
the lords and commons are appointed to fit
upon the faid petitions, from day to day,
until they be difpatched and. reduced inio
the form of a ftatute ; the committees are
named, as well the lords as the com-
mons. ‘ ' :

Yet the two houfes fat apart alfo that
Parliament ; for many things are recorded
to be done by the lords, whereunto the
commons are not parties: and many feveral
comymittees were appointed of the lords alone

: G4 that
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that Parliament, in which the commons
were pot joined.

~ It is more of curiofity than of neceflity
ta fearch for the truth of this matter.

An. 50 E. 3. The caufe of fummons
endéd, the commons were willed. to with-
draw themfelves to their antient place in the
chapter-boufe of the abbot of Weftmintter,
and there to treat and confult among tbm-
ﬁlw.r

This fhews plainly, that they had a place
afligned them of old to fit in apart.

And when the king pleafeth, he may
have the lords and commons fit together in
ano place, as they did an. 7 Jacobi, in the
court of requefts, the lords fitting on the
right-hand by themfelves, and the com-
mons on the left-hand by themfelves, that
- 'day when the noble prince Henry was crea-

ted prince of Wales. :

§ 2.
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§a. Whetber the commons did antiently
. - fit at canference with the lords.

I have heard it often queftioned; whe.
_ ther the commons did fit antiently at con-
ferences with the lords? "
I will not refolve this doubt, for no re-
cord can be produced on the one fide or
on the other; fo that the ufage muft dire&t
us how it was in former times. And fince
the commons do in other matters enjoy
“more ample privileges at this day than the
antient records mention, divers privy coun-
fellors and others of the king’s fervants be-
ing now of that houfe, from whence they
were formerly exempted (prout in the firft
chapter) it is not likely that fuch honoura-
ble perfonages would have waved this one
privilege, and ftood in a croud, if they
might have claimed a feat for their eafe;
which they never did claim temp. Hen. 8.
Edw. 6. Pb, & M. nor of queen Eliz.

It
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It will be faid, that heretofore a commit-
tee of the lords have come into the houfe
of commons to confer with them, which
was ufed even in an. 3-H. 8. and there, no
doubt, the commons did fit, and the lords
with them. '

It is true, that this happened fometimes,
but was not conftantly obferved ; and the
lords did difcedere de jure'to go thither, as
it is refolved an. 2 R. 2. poft feftum fandti
Luce. Now this is out of ufe. :

" § 3. The manner of fitting in Parlia-
' ment at this day.

The king. His majefty fits-in the chair of
eftate whenfoever he is prefent: if repre-
fented by commiffion, either to begin or
hold the Parliament, the commiffioners (af-
ter the commiffion is read) do now fit on
the right fide of the chair of ftate beneath
the fteps.

An,
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~An. 51 E. 3. The prince reprefented the
king by commiffion,' and his highnefs did
fit in the chair of eftate.

No other antient Parliament record fhews
where fuch commiffioners did fit ; neither
an. 20 & 25 E. 3. when Lyonel the king’s
fon held the Parliament ; nor an. 12 & 14
E. 3. when Edward duke of Cornwall held
the fame ; nor thofe of Hen. 5. and Hen. 6.
when the kings were in France. Vide the
journal of 28 Eliz. where the lord archbi-
thop of Canterbury, Burleigh lord treafurer,
and Darby lord fteward, reprefented the
queen’s perfon by commiffion, and the man-
ner thereof defcribed at large.

The prince. His highnefs’s feat is on the
left-hand of the chair of eftate; that on the
right-hand was antiently for the king of
Scots, when he ufed to come to our Parlia-
ments. . :

The king’s children. It is enalted an. 31
H. 8. cap. 10. That none but the king’s
children do prefume to fit at any fide of the

cloath of flate.
, / The
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- The king’s vicegerens in ecclefiafiical furif-
&dion. His feat is, by the faid ftat. of 31
Hen. 8. on the right fide of the Parliament
chamber, above the archbithop of Canter-
‘bury, upon the fame form.
The other officers are thus placed by the
the faid ftatute; 2iz. The lord chancellor, .
_the lord treafurer, the lord prefident of the
king’s council, the lord privy feal; (being of -
the degrees of barons of Parliament) on
the left fide of the Parliament chamber, on
the higher part of the form, of the fame
fide, above all dukes, except only fuch as
fhall happen to be the king’s fon, the king’s
- brother, the king’s uncle, the king’s ne-
phew, or the king’s brother’s ar fifter’s
fon. 1 |
- The great chamberlain, the conflable, the
marfbal, the lord admiral, thé lord feward,
the king’s chamberlain ; above all others of
the fame eftates and degrees.

Vide an. 21 Jac. the duke of Buckingham
-was admiral, and placed next to the privy
. deal, and above the lord great .chambcrlaihn;
T
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~ The king’s chief fecretary (being of the
degree of a baron) above, all barons, not
having any of the offices above-mentioned 3
and if a bifhop, then above all other bifhops.
not having any of the officés above remem-
bered. .

I have heard it doubted, whether the
king’s chief fecretary, being an earl, fhall
take place above all earls, not having any
of the above-faid offices; for this reafon,
that a ftatute law muft be expounded ftrictly,
according to the words. And I remember,
that the lord vilcount Cranburn, being to
be made earl of Saliffury, demanded this
queftion of my uncle Bowyer, who put this
doubt unto his lordfhip: whereupon he pro-
cured the precedency of his elder brother,
who was then to be made earl of Exeter, by
priority of creation. ‘

Vide 3 & 4 Jac. The earl of Salifbury,
being principal. fecretary, fate on the earl’s
bench, in his due place, according to his
creation.

It
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It is alfo enacted by the faid ftatute, that
if either the lord chancellor, lord treafurer,
prefident of the king’s council, lord privy feal,
or chief fecretary, fhall be under the degree
of a baron of Parliament, then fuch of
them as fhall be under the faid degree fhall
be placed at the uppermoft part of the fack,
in the middeft of the faid Parliament cham-
ber, either there to fit upon one form, or
upon the uppermoft fack, the one of them
above the other, in order as above rehearféd.

On the right fide of the chair of ftate
the bifhops are thus ranked by the fta-
tute of 31 Hen. 8. viz. upon one form,

The lord archbifhop of Canterbury,

The lord archbithop of Zork,

The bifhop of London,

The bithop of Darbam,

The bifhop of Winchefter

Then all other bifhops on the fame fide
after their antienties, as it hath been accuf-

tomed. But at this day the two archbifhops
" ' fic
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fic upon one form, and then the other bi-
thops, in order, upon two forms, on the
right-hand of the ftate.

~ The earls fit on the firft form of the left-
hand of the ftate ; and on the firft form of
the clerks woolfacks fit the vifcounts.

The barons fit on the fecond form on the
left-hand of the ftate, and upon divers other-
forms acrofs the lower end of the houfe.

The lord chancellor, or the lord keeper,
when the king is prefent, ftands behind the
cloth of ftate on the right-hand ; but when
the king is not prefent, then his lordfhip
fits .on the woolfack thwart the houfe, the
feal and mace by him. The lord treafurer,
when the king is prefent, ftands behind the
chair of ftate on the left-hand.

The judges fit on the inner fide of the
woolfacks. ’

The king’s learned council fit, on the
outfide of the woolfacks, next the earls.

The matfters of the chancery fit two on
the fame fide, and two on the other fide,
nexr the bithops.

The -
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The clerk of the crown, and the clerk
of the Parliament, f{it on the lower wool-
fack, and have a table before them.

And the clerk of the Parliament hath
two clerks under him, who kneel behind
the faid woolfack. ’

‘When the king is prefent, none of the
lords are covered ; and the judges and at-
tendants do ftand up, until his majefty wills
them to {it down.

When the king is abfent, the lords do
reverence to the ftate, and falute the reft
at their entrance inte the houfe, and then
take their place.

The judges fit alfo, but are not covered
until the lord chancellor fignifies the lords
pleafures.

The king’s council and the mafters of
the chancery fit, but are never covered.

CHAP
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CHAP. 1V,

PARLIAMENT DAYS.
§ 1. On what days the Parliament may
not fit.

N the antient manufcript, de Modo fe-
nendi- Parliamentum, cap. de Dicbus &
Horis ad Parliamentum.

Parliamentum non debet teneri diebus Do-.
minicis ; fed cundtis aliis, illo die excepto, &
aliis tribus diebus, [cilicet omnium Sanéiorum,
&8 Animarum, & nat. fanfii Fobannis Bapt.
potef teneri.

Yet Parliaments have been fummoned to
‘be held on the Sunday; viz.

_ - An.23 E. 1. 30 Sept. die Dominico prox.
. pq]’i feftum [angti Martini in bieme. And the
fame was prorogued by a new fummons of -

H November
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November following to be held die Dominico
prox. poft feftum beati Andree apofi.

An. 27 E. 1. 6 Feb. die Dominico.

An. 28 E. 1. 24 Decemb. Confimile.

Et an. 33 E. 1. 22 Januar. & 35 E. 1.
247 Febr. an. 1 E. 2. 19 Januar. & eodem
an. 1o Martii; an. 2, 3, 4, 5, 6, 7 & 16
E. 2.

An. 1, 2 & 4 E. 3. but none after 4E. 3:
There are not any Parliament-rolls extant
to fhew what the Parliament did on Sunday.

Yet T find that fubfequent Parltaments
have fat on Sunday, proat.an. 6E. 3. n. 7.
Saturday the houfe of commons had leave
to depart, and the lords were commanded
to attend unto the #ext day,. on which the
‘Parliament was diffolved. 3 '

An. 20 E. 3. n. 11, in fine. ‘On Friday
the ‘commons delivered in their petitions,.
which were confidered by the lords upon

“Saturday, Sunday, and Monday next follow-
ing, and on that Monday they were an-
fwered.
-8 : Kide
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Vide comtrarium, an. 5R. 2. The Parlia-
ment was fummoned to be held craff. omn.
Anim. which fell out to be on Sunday, and
therefore it was adjourned unto Adonday.
» 1.

I find no Parliament fummoned to be
held on Al Sasnts day, All Seuls, or St. Fobn
Baptifp’s.

Chrifpmas-day. An. 3 E. 6. The Parlia-
ment did fit on Chrifimas day, and read two
bills; and on S¢. Stepben’s day, and read
one bill; and on Sz. Fobn’s day, and read
two bills; but this is fingular, and occa-

" fioned through the troublefome bufinefs qf
the duke of Somer/at,

Convocation-days. An. 1 H. 8. The tem-
poral lords met in Parliament every convo-
-cation-day, though they did no other bufi-
nefs than receive bills from the commons,
-and fometimes not fo much: and on thofe
days fome one of the lords (though none.of
the great officers) Ex mandato domini regis,
qiia domzm /jur:tuales abfentes, & in conve-

H:2 catione
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catione occupati funt, continuavit Parliamen-
tum ufq; in diem craftiinum. The lord chan-
cellor was then a bifhop, and abfent alfo.
This continued until the 7th of Hen. 8.
in which year the lord chancellor did, the
day before the convocation-day, continue
the Parliament until the day after, prous,
an. 7 H. 8. 30 Novem. Dominus cancellarius
propterea quod domini [pirituales in convoca-
tivne craftino die occupandi [unt, continuavit
 prafens Parliamentum ufque in diem Lunee.
The next precedent for convocation-days
is an. 25 H. 8. For from the 7th until then
we have no journals ; viz.
 Memorand. Quod die Sabbati 17 Januarii,
tertio die Parliam. decretum eft, quod domini
Jirituales in convocatione diebus Martis, &
Veneris proxim. [equent. & ex tunc die Vene-
ris tantum (donec fecus melius videtur) wver-
Jari poffent, &5 proceres ceteris diebus fine
impedimento quotidie circa dimidietat. hore
oflav. ante meridiem, in locis confuetis fimul
-convenirent, ad trafiandum & con ultanduys

circa reipublice uegotia.
: After-
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Afterwards in this Parliament, after the
‘End of Hillary Term, this Friday was chan- '
ged into Wednefday every Week, but ne
order is entered for it in the journal book.

An. 3 E. 6. 4 Novemb. Hodie affignat. eft
dies Veneris pro convent. epifc. & alior. ejufd.
ordinis ecclefiaft. in ecclefia Pauli..

Star-chamber-days. An. 25 H. 8. Mercu-
tii, 4 Februarii. Hodie domin. cancellarius, ev
guod die craftino Domini circa ardua negotia
in camera fiellata confulturi, & Dom. [piritu-
ales die Veneris in convocatione converfaturi
Juerint, ex confenfu totius domus continuavit
boc prefens Parliamentum in diem Sabbati,
bora confueta.

I find no other precedent direétly for this;
and the Star-chamber-days being fometimes .
onr day in the week, fometimes another, it
appears not by the ordinary continuances of
the Parliament, that any day was preter-
mitted, guia a Star-chamber-day. But when
in queen. Elizabet}’s time the Star-chamber-
day was fettled to be on Wedncfdays and Fri-

Hj days,



118 Parliament D&ys;

days, you fhall not find that the Parliament
did fit on thofe days in the term-time,

Which was conftantly obferved alfo in the
time of our late king Fames, until the Par~
liament 18- Jac. .And then an. 1g Jac,
24 April. die Martis, Upon motion made this
day unto tZ; boufe, that there is a great caufe
in the middeft of bearing to be beard in the
Star-chamber to-morrow, the lords were con-
sented not to fit to-morrow in the morning 3
provided, that it be nos drawn into a prece-
dent 5 but that this boufe, being the fupreme
court, may fit upon any Star-chamber-day,

 notwithfianding the abfence of fuch lords as
do ufe to attend that coyrt.

And accordingly the houfe was adjourned
unto the next day, being W ednefday, in the
afternoon; and the next Star-chamber-day,
being Friday, the 26th of April, the houfe
did fit both in the forenoon and afternoon, -

CHAP.
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CHAP. V.
OF PROXIES.
§ 1. In what cafes proxies were made.

YHOSE lords that could not appear

according to their fummons, made

their proxies; and even this fhews their

right to be fummoned, elfe what needed
their proxies?

‘But if they neither came, ner made
_proxies, then, for their difobedien¢e unto
the king’s writ, they were amerced; viz.
-antiently an earl at 100/ and a baron at
100 marks. Vide the antient manufcript,
.Modus tenendi Parliamentum, cap. de Incho-
atione Parliam.

Which fum was qualified in after-times,
prout, an. 31 H. 6. n. 46, A.duke was
itaxed at 100/, an earl at 100 marks, and a

H.4 _ baron
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baron at 40/. if he came not to Parlia-
_ ment. -

* And the lords made their proxies, if they
came not to the king’s great council (being
fummoned) as well as to the Parliament.

The antient form of a proxy.

Excellentifimo principi, ac domino fuo il-
luftriffimo, domino Edwardo, Dei gratia, regi
Anglie, & Francie, € dom. Hibernie, Suus
bumilis capellanus, Fobannes, abbas de Selbye,
reverentiam € bonorem cum Jugi precum in-
Sfantia apud Deum. Quia impedimentis va-
rits, € arduis megotiis concernentidus refor-
mationem fatus domus noftre [umus multipli-
citer impediti quod in inftanti Parliamento
vefiro apud Weftminft. in quinden. Janéz,
Mich. prox. futur. tenendo fine gravi difpen-
dio dom. nofire predis. perfonaliter effe non
valemus, dileétos nobis in Chrifto €9 diferetos
viros, dominos Henr’ de Barton, & Will. de
Minfield, cleric. Lincoln. ecclefie canonicos,
& corum quemlib. per fe, ad comparend. &3

audiend,

'
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audiend. pro nobis in boc Parliamento trac-
tand. & confentiend. una cum prelatis &
procerib. fuper iis que ad ecclefie Dei, & ip-
Jius regni utilitatem expedientia videbuntur,
nec non ad allegand. proponend. € proband.
caufas abfentie, €5 non-comparitionis nofira
perfonaliter, procurat. nofiros conjunétim, &
divifim, € eorum utrumgq; per fe & in foli-
" dum ordinamus, facimus, & confiituimus per
prefentes : ratum & gratum babitur. quic-
quid per duos procurator. noftros vel eorum al-
terum, altum feu geftum extiterit in premiffis.
In cujus rei teftimonium, &c. Regn[’c de
Selbye, fol. 128.

§ 2. In what cafes proxies were made
without the king's licence.

In divers writs of fummons the king de-
nied to accept of proxies, ea vice; prout,
an. 6 E. 3. 27 Januar. an. 11 R. 2. 20 Mar-
tii; an. 6 R. 2. 7 Januar. an. 22 E. 3. 20
Novemb. proxze: are abfolutely denied, iffa

vice.
An,
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An. 39E. 3. 20 Januar. proxies are des
nied, ifta vices and the lords commanded
10 appear the day hefore. .

An. 45 E. 3. 8 Januar. ifla vico is left
out, and it is thus; Scientes, quod propter
arduitatem, &c. Procuratores [eu excyfatio-
nem aliquam, legitimo ceffante impedimento,
pro vobis admitsere nolumus: which claufe
(legitimo cefante impedimento) all the former
precedents have.

‘Hereupon the dords that could not come
obtained the king’s licence to be abfent, and
make proxies, as did the abbot of Selbye,
an. 22 E. 3. Whereas to the Parliament
“an. 46 E. 3. (which had.not that claufe) he
{ent his proxy without any licence, nor ex-
prefled any caufe for his abfence, fave that
he was hindered impedimentis variis, & ar-
duis negotsis, for the reformation of his ab-
tbey. Vide Regifir. de Selbye with Sir Robers
Cotton. . o

By this, and the claufe of denying their
abfence, iffa vice, legitimo ceffante impedi-
mento, inferted .in fome fpecial writs qoly,

: ‘ it .
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it feems that at all other times they might
make their proxies, notwithftanding they
had not firft obtained the king’s licence.

I have not feen many other precedents
for it, of the antient times, than that of the
abbot of Selbye; but under Hen. 8. it was
ufual in cafe of ficknefs; prout,

An. 3 H. 8. 20 die Parliamenti. Relatum
eft quod abbas Salop. gravi infirmitate deti-

" metur quod hic intereffe nequeat, (5 ideo con-
Rituit procuratores fuos epifc. Covemtr. &
Lickfield, & comitem Salop. conjunilim &5 &i-
wifim.

An. 6 H. 8. 12 Febr. Domin. Scroop de
Upfall zgritud. detentus abeft (affidante ejus
famulo Facobo Marfball) fuofg; conflituit pro-
curatores abbatem de B. & dem. Darcy.

An. 28H.8. 10Junii. Confimile, pra abb.
wmonaft. Salop. .

- An. 31 H. 8. Confimile, pro dom. Zombe.
By which it appears plainly they had not the
-king’s licence;; yet in fuch cafes an affidavit
was made of their ficknefs.

’§3~
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§ 3. The king’s licence to be abfent, and
to make proxies.

I have feen two precedents thereof’; the
one an. 22 E. 3. to the abbot of Selbye,
when the king had denied in his writ to al-
low of proxies ¢a vice.

The other unto the faid abbot, an. 2 H. 4.
‘The firft was under the privy feal ; nay, the
abbot’s fervant was fo careful, that he pro-
cured a warrant under the privy feal to pafs
it under the great feal; and the abbot had
a teftimonial under the privy feal of the
king’s allowance of his procurator.

The other (2 Hen. 4.) was under the fig-
net only; and they both teftified the lord’s
name who procured the licence from the
King. Vide Regift. de Selbye prediés.

Edward per la grace de Dieu roy & Engle-
serre, & de Framce, [feigneur de Ireland, a
nofire cher en Diew abbe de Selbye, [aluts.
Coment ¢’ pur plufiurs groffes & urgeantz be-
Joigns touchants nous & leftate de notre roi-

alme
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alme eons ordines davoir prochement noftre
Parliament a Weltmintt. & fur ce vous eons
mandez par brieff fouz noftre graund feale de
y efire en propre perfone [anz faire procureur
en celle partie; nientmeins a la requefte no-
tre cher & foiall Johan Darcye mous vouz
tenons pur excufe de voftre vemue in propre
perfove a mefme nofire Parlement a cef foiz
iffint ge vous faces un [uffifaunt procurator de
y venir en vofire nom en maner come appent
nient voillantz q vous ne foiez endamage n’em-
pefche en temps a venir pur reafom de nofire
mandement fuifdit 3 queu chofe vous fignifions
per ceftes mos lettres. Don. jouz noftre privie
Jeale a Weftmintt. Je 18 jour de Decemb.
Pan de noftire regne de Angleterre 22. & de
France 8.

An. 1 H. 8. 22 die Parliamenti, licentia-
tus eft abbas de Crowland, per cancell. & the-
Jaur. per procuratores fuos abbatem de Ram-
fzy, €3 diftum thefaur. id eft. The chancellor
and treafurer certified, that the king gave
the abbot licence to depart, &c. and not
that the chancellor and treafurer gave him;
: prout,
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prout, an. 6'H. 8. (in the beginning of the
book) Abbas faniti Augufini de Cant’ abfens
ex licentia regis, dom. Bergavenny muncio, €8
conflituit procuratores, &c. And the licence
of divers others to be abfent is recorded in
like manner. :

Yet in thofe years fome have their li-
cences-exprefled to be per literas dom. regis.
Prout, eodem_ an. dom. Hafiings, abfens ex
Jicentia dom. regis, ut patet per literas. Ibid.
17 Feb. Confimile, pro abb. faniti Bevedicti
de Hulmo, , :

. An. 7 H.8. primo die. Hodie recepta eff
billa, manu regis fignata, per quam dominus
rex. licentiavit Edwardum Sutten, militem,
dom. de Dudley, &c.

Confirsil. pro abbat. de Thorney & pro ab.
de Ramfey, £ pro ab. Salop. Yet the licence
itfelf was not always fhewn; prout, ibidem.
.Dom. rex licentiavit abb. de Malmfbury, ut
-patet ex diftis abb. de Wynchcomb, Will.
Cumpton, milite, nuntio exifiente, &c.

An. 25 H. 8. 28, 31 & 35 H. 8. the
_proxies are entered thus; Litere procurat.

’ of
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of fuch a lord, abfentis ex licentia dom. re-
gis, atteflante fuch a one: but whether the
licence were by word of mouth, or other-
wife by bill figned with the king’s hand,.
non confiat.

The king’s verbal licence is fufficients.
yet I fuppofe they then had for the moft
part a formal licence figned by the king ;
and it being not produced, a teftimonial
thereof was required; which was fometimes
veftified by a lord, and fometimes by a
firanger ; proat, an. 25 H. 8. 15 Jan.

Litere procurat. in quibus abbas de Eve-
Jbam,_ fubreg. grat. abfens, attefiante Thoma.
Cromwel, arm. confituit procur. &c.

Litere procurator. in quibus dom. de la
Warre, &c. atteffante Thoma Cromwel, &c.

Litere, &c. abbas de Crowland, 8c. at-
seftamte magifiro Cecill, &c. Litere, &c.
com. Effex, &c. atrefiante com. Oxon.

Confim. an. 28, 31, &c. H. 8.

But an. 38 H. 8. and downward, "nei-
ther the licence, nor any fuch teftimonial,
was required; only it fufficeth, that the let-
: - ters
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ters of proxy mention the king’s licence,
_ which none will prefume on, unlefs he
had it.

It was determined by the houfe, 25.4pr.
1626, That if a peer, having leave of the
king to be-abfent, gives his proxie, and af-
terwards comes and fits in the houfe, his
coming and fitting in Parliament doth de-
termine that proxie, and his licence of ab-
{ence alfo.

And that if a peer, having leave to be
abfent, makes his proxie, and afterwards
returns, he cannot make a new proxie with-
out new leave.

§ 4. Unto whom proxies may be made.

A proxy cannot be made to a lord that
is abfent himfelf. 7ide an. 33 & 34 H. 8.
in fine libri journal* this entrance, miz. -

The lord Latimer fent bis proxy, which
the clerk received ; but it was repealed by the
lord cbancellor, for that the lord Latimer's

deputies were not prefent. '
So
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Se if the lord, unto whom the proxy is
made, be afterwards abfent, the proxy is
void; yea, although the procurator be abfent
ex Kcentia regis, and hath made a procurator
alfo for himfelf; for the proxy is but an
authority to give another man’s affent, which
cannot be transferred to a third perfon: and
therefore in fuch cafe the lord 7zux made a
fecond proxy. an. 18 Facobi regis, which, I
think, was rather to retain his particular
vote (a dignity peculiar to the lords of Par-
liament) than to avoid the king’s difplea-
fure ; the Arft proxy being a fufficient ex-
cufe for his abfence. ,

Neither is it the ufe now to make proxies
unto ftrangers who are no members of the
houfe, nor to any of the attendants, as to
the judges, barons of the exchequer, or
the like. ' ’

Yet there are divers precedents that the
fpiritual lords have made proxies unto ftran, .
gers ; prout, the abbot of Selbye made Fobn
Gouldale, a monk of that houfe, and mafter

I o will.
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Will. R. Clerk, his procurators, an. E 3
The year is not recorded.
. And divers other precedents there are of
this nature. The ‘lords temporal had then
the like right; and we may guefs that they
did make the like proxies unto ftrangers by
this, that an. 14 Edw. 3. in Middle Lent,
Mon{. William Scot and Monf. Will. de la
Pole were not fummoned, and yet were ap-
. pointed triers of petitions ;. a matter merely
belonging to the lords of the upper houfe :
fo that we may guefs they came with proxies,
and not of any fpiritual lords (for they fent
clergymen) but of the temporal lords; for
they have the title of Monfieur, which thew-
eth they were laymen.

So we may guefs that Monf. Jobn de St.
Paul, Mon{. Fobn de Pultenye, Mon{. Waul-
zer de Creyke,-Monf. Will. de Felton, Monf.
Fobn de Stryvelin, and Moni. Thomas de
Rokebie, came with proxies to that Parlia-
ment, for they were not fummoned; and yet
were of divers committees, promifcue with
other lords, in matters touching Flanders,

Bruxels,,
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Brusels, and the marches of Scotland, an.

14 E. 3. n. 13, 14, & 17. So that ftrangers
had proxies, and place, and voice in Par-
liament. .

- But the queftion is, where they fate?
furely not each in that lord’s feat whofe pro-
curator he was; yet they do fo at a general
council or diet beyond the feas.

. An. 21 R. 2. cap. 12. It appeareth, in
the printed ftatutes, that Sir Thomas Skel-
ton, learned in the law, was demanded of
. the king his advice, touching the anfwers
of the juftices to certain queftions, an. 11
R. 2. and gave his opinion therein: and
yet the faid Sir Thomas Skelton was not fum-
moned to that Parliament. We may fup-
pofe, and that upon probable conjecture,
he had a proxie of fome lord of Parliament,
unlefs he came as an attendant, as now cer-
tain of the mafters of the chancery ufe to
do, fuch as the lord chancellor doth ap-
point; but at this day their advice is never
demanded. '

12 The
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The lords fpiritual do ufually grant theis
pr'oXics unto two or three lords. The quef-
tion is, if the one of them give his vote one
way, and the other two another, which thall
ftand? And it was refolved by the lord pre-
fident of the council, the earl of Manchefter,
that the vote fhall go with him that is firft
named in the proxie and prefent. (At the
committee of privileges 24 Apr. 1626, p.

m.)

It was ordered by the houfe, 25 Feb.
1625, That after this feffion of Parliament.
no lord fhall be capable of receiving above
two proxies s nor more to be mumbred in any
caufe voted. And that all proxies from a [pi-
ritual lord fball be made to a [piritual lord,
and from a temporal lord to a temporal lord.

The form of the ,éing’s Jicence to be abfent.

_ The firfk extant is in the journal of
8 Eliz. in bac verba.

Right trufty and wel-beloved, we greet
you well. Whereas we are informed, that by
4 reafon
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reafon of ficknefs you are not able to make
your repair hither to this our feffion of Parl.
to be holden at #¢fiminft. we have thought
good, by thefe our letters, to difpenfe with
you for your abfence, and to licenfe you to
remain ftill at home for this time, /o never--
thelefs that you do fend up your proxy to fome
Juch perfemage as may for you, and in your
wame, give bis vayce and affent, or denyal, to
Juch matters as fball be treated and concluded
upon in our [aid Parl. And this our letter
thall be your warrant in this behalf. Given
ander our fignet at our palace at Weftminfi.
the 20th of Septemb. in the 8th year of our

seign.
Another form of the king's licence.

Charles R. .

Right trufty and well-beloved, we greet
you well. Whereas for divers important
confiderations we have thought fit to fum-
mone our high court of Parliament to be

I3 holden
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holden at our palace of Weftm. &c. Albeit
we have caufed our writ of fummons to be
addreffed unto you for your repaire thither,
yet, underftanding that in regard of your
indifpofition of body you are unfit and un-
able to attend that fervice in your owne
perfone, we are pleafed to licenfe, and by
thefe prefents doe licenfe, you, &e. to for-
bear your coming to the faid Parlement,
Joe as nevertheléffe you caufe your proxie to be
Jent, in fome convenient time, unto fome one
of your owne quality, who may for you, and
" in your name, give bis voice and confent unto
fuch matters as are to be treated and con-
cluded in our faid Parlement. And thefe our
letters fhall be your fufficient warrant. and
difcharge in this behalf. Given under.our
fignet, &c. 27 May, in the firft year of our
raigne, -

The
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The form of the proxy at this day.

Omnibus. Chrifti fidelibus, ad quos hoc
prefens {criptum .pervenerit, Edwardus,
dominus Zoucke, falutem. Noveritis me
prefatum dom. Zouche per licentiam fere-
niffimi domini noftri regis a prafenti hoc

fuo Parliamento tent. & inchoato apud

‘Weftminfter, duodecimo die menfis Fe-
bruarii ult. preterit. fufficienter excufat.
abefle, nominare, ordinare, & conftituere
dile&t. mihi in Chrifto prenobilem. & ho-
norand. virum Henricum, comitem South-
amton, preclariffimi ordinis garterii mili-
tem, meum verum, certum & indubitatum
fattorem, aCtorem, attornatum, & procura-
torem per prafentes ; eidemque procuratori
meo dare & concedere plenam authorita-
tem, & poteftatem pro me & nomine meo
de & fuper quibufcung; caufis & negotiis in
prafenti hoc Parliamento exponend. feu de-
clarand. tractandi, traétatibufque hujufmodi
factis feu faciendis confilium nomine meo

I4 impen-
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impendendi, ftatutifq; etiam & ordinationi-
bus, quz ex maturo & deliberato judicio
dominorum tam fpiritualium quam tempo-
ralium in eodem Parliamento congregator.
inattitari, feu ordinari contigerint, nomine
meo confentiendi, eifdemque fi opus fuerit
fubfciibendi, cateraq; omnia & fingula quz
in preemiffis neceffaria fuerint feu quomodo-
libet requifita faciendi & exercendi in tam
amplis modo & forma prout ego ipfe facere
-pofiem ‘aut deberem fi prefens perfonaliter
intereflem, ratum & gratum habens & ha-
biturus totum & quicqpid di¢tus procurator
‘meus ftatuerit aut fecerit in premiffis; in
cujus rei teftimonium prafentibus fubferipfi,
figillumque meum appofui. Datum decimo
die Decemb. anno regni di¢ti domini noftri
Jacobi, Dei gratia Anglie, Francie, & Hi-
berniz regis, fidei defenfor, &c. vicefimo,
& Scotiz quinquagefimo feptimo,

" CHAP.
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CHAP. VI
DE SUMMONITIONIS CAUSA.

§1. By whom the caufe of fummons ought
' to be declared.

ANUSCRIPT de Modo tenendi Par-

A liament. cap. de Pronunciatione pro

Parl. Cancellarius Anglie, vel capitalis fufti-

ciarius qui temet placita coram rege, vel alius

boneftus, & facundus jufticiarius, vel clerscus,

pronunciare debet caufam Parliamenti, prima
in genere, & poftea in [pecie.

Vide tamen 9 H. 6. n. 1. Pro eo quod Yo-
bannes, archiepifc. Eborum, cancellarius An-
ghie, cui ratione officii fui fecundum confuetu-
dinem regni Anglie pertinuit caufam [ummo-
nitionis pronunciare, &c. infirmitate detinetur,
&c. magifter Henricus Lynwood, legum doétar,
de mandato dicti cuftodis declarevit, &c.

And
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.And in 5 Edw. 3. the firft Parliament.
roll now extant that hath the formal pro-
ceedings of the Parliament (which antiently
were not recorded) the bithop of Winchefter,
being  chancellor, declared the caufe of
fummons.

An. 6 E. 3. Cri. Mich. Confimile.

An. 6 E. 3. die Lunz poft feft. fancti Gre-
gorii, the archbifhop of Canterbury de-
clared the caufe of fummons, touching the
king’s going into the Holy Land with the
French king; then the bithop of Winchefter,
being chancellor, declared the fame alfo:
and afterwards the lord chief juftice Sir Fef-
ferie le Scroop, by the king’s commandment,
declared other caufes for which the Parlia-
ment was fummoned, viz. to redrefs the
breach of peace, and other mifchiefs at
home, #. 6. ' '

And when the breach of peace was han-
dled, the bithops, and the procurators for
the clergy, departed all out of the houfe,
for that it did not belong unto them; and
o the lord chief juftice was fpeaker all that

o Par-
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) Parliament, #. 10 & 12. And fo the chief
juftice was fpeaker in many Parliaments of
Edw. 3. and in the 2d of Hexn. 4. but in no
other kmg s time, when the lord chancellor
was prefent.

§ 2. Upon what occafions the caufe of
Jummons bath been declared by the lord
chief juftice, tempore E. 3. though the
chancellor were prefent.

I obferve the occafion to have been of-
fered, when a bifthop was chancellor, and
the caufe of fummons was either touching
malefators for breach of the peace, or the
like (for then none of the bifhops or clergy
- would be prefent); or when it concerned
the ufurpations of the pope, for ticlx pa-
roles ne gifont mye en boucbe de prelat, fays
the record an. 51 E. 3.

Therefore in divers years of Edw. 3. the
fame hath been declared by the lord chief
Juttice ; prout, an. 6 E. 3. die Lunz poff

-3 fefpum
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Jefum fanfli Gregorii, by G. le Scroop, lord
chief juftice, the bifhops and clergy depart-
ing out of the houfe when the matters which
concerned the breach of peace were han-
dled, 7. 6. 10, 11.
~ An.6 E. 3. Vendredy devant Ie fefle fanzt
“Nicholas, by the lord chief juftice Feffery ke
Scroop, concerning Ireland, and the malice
of the rebels there, &c.

An. 6 E. 3. 0flabis fantti Hillarii, by Fef-
ferie le Scroop, lord chief juftice, touching
Scotland and the marches.

An. 13 E. 3. quinden. Mich. it is not re-
corded by whom the caufe of fummons was
declared ; nor eodem an. ofabis fanti Hil
larii 3 nor 14 E. 3. in Lent; nor in the fe-
cond Parliament in that year; nor 15 E. 3.
nor 20 E. 3. nor 25 E. 3. oftabis purifica-
sionis Marice. '

An. 17 E. 3. the caufe of fummons,
touching France, was begun by the chan-
cellor in general, but purfued in particular
by Monf. Bartbel. Burgherfp, n. 7. yet the
chancellor was fpeaker afterwards, ». 10.

touching
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touching thé better obfervation of the laws
~ of the land, and againft maintenance.

But the ufurpations of the pope were
treated per countes, barons, & autres nobles,
& toute le communaltee. Vide the petition -
for the ftatute againft Provifions, &¢. . 60.
The prelates are not named.

An. 21 E. 3. Crs. Hillarii, per Monf.
William de Thorpe, touching the Fremch
wars, and how the peace may be kept at
home.

- An. 22 E. 3. by Mon{. #William de Thorpe,
chief juftice, touching the wars of France.

An. 25°E. 3. in feffo Hillarii, per Monf.
William de Sharefbull, chief juftice, touch-
ing the difturbers of the peace and main-
tainers of quarrels, &&c. and alfo touching
the realm of France, the king’s inheritance.

An. 27E, 3. at a great council, per Monf.
William Sharefbull, chief juftice, touching
the ftaple.

"~ An. 29 E. 3. Crs. fanfti Martini. Monf.
William de Sharefbull, Chr. chief juttice, dit,
que il pleift au roy que la caufe de fummons

Joit
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Joit monftre per Monf. Walter de Manny
touching France.

. An. 36 E. 3. per Moni{. Henry Green,
chief juftice, touching the liberty of the
church and the peace of the land, &¢. and
touching Scotland, and to advance the fmall
price of wool, &e.

- An. 37 E. 3. oftab. Hillar. Proclamation
was made by the king’s commandment in
We jlmmjler—ball that all the prelates, lords,
and commons who were come to the Par-
liament, fhould draw themfelves to the
painted chamber; and afterwards on the
fame day, there being in the chamber the
chancellor, treafurer, and fome of the pre-
lates, lords, and commons, Sir Henry Green,
the king’s chief juftice, told them in Englifp,
that the king is ready to begin his Parlia-
ment, but that many of the prelates, lords,
and commons who are fummoned, are not
yet come ; wherefore the king willeth that
they fhould depart, and take their eafe un-
-til Monday: on which day the caufe of fum-

mons was declared by the bifhop of Eb,
then
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then’ chancellor, touching the liberties of
the church, and the grievances of. the
people.

This is the laft Parlxament of Edw. 3.

that mentions the chief juftice.
. In all the fubfequent Parliaments of his
time the caufe of fummons was declared
by the chancellor alone, and he hath been
{peaker.

Except that of 46 Edw. 3. The fammons
was declared by Fobn Knevet the chancellor,
and the next day by Sir Guy Brian more
particularly ; and that of 51 Edw. 3. where
the caufe touching modern affairs was de-
<lared by the bithop. of St. David, the chan-
cellor, and the ufurpation of the pope by
Monf. Robert de Afbton, the king’s cham-
berlain.

Since Edw. 3. the caufe of fummons was
ever declared by the chancellor, if he were
prefent, though the day after fome other
matters have.been opened unto the lords
and commons, prout, by the fteward of the
king’s houfe, an. 2 R. 2. at Gloucefter, and

‘ an.
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an. 5 R. 2. by Sir Hugh Segrave, the king’s
treafurer, and an. 6 R. 2. by the bifhep of
Hereford, &c.

The like hath been in lattcr times, prout,
an. 21 Jac. by the duke of Buckingbam,
touchmg the match with Spain, and the re-
covery of the Palatinate, &c.

An. 2 H. 4. the caufe of fummons was
declared by Sir #illiam Thirning, chief juf-
tice of the common pleas: yet the Parlia-
ment bufinefs. was afterwards managed by
the chancellor, 7. 47. It feems the chan«
cellor was not prefent the firft day.

§ 3. Whether be that antiently declared
the caufe of fummons, not being the
chancellor, were fpeaker alfo all the
Parliament, - though the chancellor,
was prefent 2

Thefe ordinary matters are not entered
ufually in the rolls of Edw. 3. yet by fome
we may guefs at the reft.,

Vide
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Vide an. 25 E. 3. the caufe of fummons
was declared by #illiam de Sharefbull, chief
~ juftice ; and receivers and triers of petitions
being read, he willed the commons to put
their advice in writing, and deliverit to the
king on Thur(day following ; fo that he was
fpeaker; and yet the bithop of Winchefter
was chancellor, and prefent; for the record
fays, that he delivered the lord of Arundel’s
petition unto the clerk to be entered, #. 8
& 9. . . .

An. 25 E. 3. in feflo fanfti Hillarii, Sir
William Sharefbull, chief juftice, declared
the caufe of fummons, #. 1. 6. then willed
the commons to affemble, ¢5¢c. 7. 8. and on
Friday following willed them to deliver in
their petitions, #. 8. fo he managed the
Parliament bufinefs ; and yet the chancellor
was prefent ; for he is appointed to affift in
the trying of petitions in caufes of import-
ance, 7. 3 & 4.

And in all other Parliaments of Edw. 3.
when the caufe of fummons was declared
by the chief juftice, the chancellor was pre-

. K . fent,
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fent, as may appear by the triers of peti-
tions. .

So that, in thofe Parliaments,. it cannot
be faid that the chief juftice did fupply the
lord chancellor’s place (for that is properly
when he is abfent) but was appointed by
the king to be fpeaker that Parliament.

An. 29 E. 3. The chief juftice declared,
that the king’s pleafure was, that the caufe
of fummons fhould be declared by Monf.
Walter de Manny, and fo it was; yet the
chief juftice managed the Parliament bufi-
nefs as fpeaker : for prefently after Monf.
Manny his difcourfe, he willed the commons
to advife thereof, {¢. and to make ready
their petitions, #. 10.

And the petition of the earl of March
being read, it was faid by Monf. Will. Share-
Sfoully and the lords then prefent, with one

minde and one accord, that it feemed to
~ them, that the petition was good and rea-

fonable, &c. Ibid. after the petitions of the

cammons.

Here
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Here you fee the chief juftice ranked

firft above the lords in delivering their /-

votes: fo that it is plain the chief juftice
managed the Parliament bufinefs as fpeaker
appointed by the king, and that he did
execute the office (not fupply the placc) of
the chancellor therein.

For in fuch cafes, where the chancellor (1
place is fupplied, there, when the chancel-
lor comes, he executes his office himfelf :
prout, an. 31 H. 6. The chancellor being ab-
fent (faith the record) the king commanded
the bifbop of Lincoln to promounce the caufe
of fummons, n. 1. March 6.

But when the chancellor was come, he
prorogued the Parliament by the king’s
commandment, #. 12. March 28.
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'§ 4. Whether he that antiently declared
the caufe of fummons (not being the

~ chancellor) bad any commiffion (as
now) under the feal or no? |

Here by the antient Parliaments I mean
thofe whofe records are kept in the Tower.

An. 6 E. 3. Lune poff fef. faniti Grego-
7ii, the chief juftice, by the king’s com-
mandment declared the caufe of fummons,
e

An. 21 E. 3. Confimile, by the king’s
commandment 3 which, in my opinion, is to
be underftood of a werbal commandment
only, and not by any commiffion: for none
is recorded in any of the rolls of his time,
which would have been in one Parliament
or other, when as commiffions of far lefs
moment are entered.

In two Parliaments of Her. 6. the chan-
cellor’s place was fupplied by a verbal au-
thorxty, prout, an. g H. 6. the chancellor

being
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being fick, unto whom it appertains ratione
officii fui to pronounce the caufe of fum-
mons, the duke of Gloucefter (the king’s
prote&or) appointed Doctor Lyndwood to
pronounce the fame.

An. 31 H. 6. the chancellor being abfent,
the king commanded the bifhop of Lincoln
to declare the caufe of fummons: there was
then no commiffion granted to fupply the
chance)lor’s place, as now of later times.

In the end of this chapter fhall be thewed
when the firft commiffion was granted, and
precedents of the feveral forms thereof.

§ 5. The manner how the caufe of fum-
mons is declared, when the king is
prefent -in perfon, and bow when his
majefly is reprefented by commiffion.

The king is ever prefent when the caufe
of fummons is declared, either in perfon,
or by commiffion. If in perfon, the lord
chancellor doth firft remove from his place,

K3 which
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which is on the king’s right-hand behind
the chair of ftate, and confers privately with
his majefty. '

The caufe of which ceremony may feem
to be this; that, as none but the king can
call the Parliament, fo it may appear, that
none but his majefty ¢an propound and di-
re&t wherefore it is called.

And this ceremony is ever obferved by
the lord chancellor, before he fpeak any
thing in Parliament, when his majefty is
prefent; as for the continuance, proroga-
tion, or diffolution of the Parliament; and
they are entered to be done ex mandato do-
mixi regis. So antiently all the chancellors
fpeeches are entered to be de par le roi,
when the king was prefent; whereby it
feems this ceremony was obferved alfo.

If the king be reprefented by commif-
fion, then the lord chancellor fits on the
woolfack, and the commiffion being read,
the commiffioners repair to the feat pre-
pared for them, on"the right-fide of the
¢hair of ftate beneath the fteps. Then the

logd
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lord chancellor arifeth, and conferreth with
the commiffioners, and returns to his place
on the woolfack, and there dedares the
caufe of fummons, prout, an. 28 Eliz. 29
(0)7 8
Vide an. 51 E\Jc The prince of Wales
reprefented the king ini Parliament, and fate
in the chair of ftate, _
Here may be a queftion, where the lord
chief juftice fate temp. E. 3, when he de-
clared the caufe of fummons? and where
he, that fhould now fupply the lord chan-
" cellor’s place, ought to fit, when he de-
clares the fame in the king’s prefence ?
~ In my opinjon he ought to fit in his own
proper place, until he doth arife to confer
with the king, and then to declare the fame
in the lord chancellor’s place, as he may be
near the king. It is not fit that he thould
fit or ftand at the woolfack, and fpeak with,
his back to the king; but I have no prece-
dent for it, - .

K@ The
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‘T he commiffion to fupply the lord chan-
cellor’s place.

Elizabeth, by the grace of God queen
of England, France, and Ireland, defender
of the faith, &¢. To our trufty and wel-
beloved Sir Robert Catelyne, knight, chief
juftice of the pleas to be holden before us,
greeting: Whereas our right trufty and
right wel-beloved counfellor, Sir Nicbolas
Bacon, knight, lord keeper of our great feal
of England, is at this prefent fore vifited |
with ficknefle, that he is not able to travaile
to the upper houfe of this our prefent Par-
liament holden at #eftminfter, nor there to
fupply the room and place in the faid upper
houfe, among the lords fpiritual and tem-
poral there affembled, as to the office of
the lord chancellor, or lord keeper of the
feal of England hath been accuftomed, we,
minding the fame place and .room to be
fupplied in all things as appertaineth, have -

named
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named and appointed you, and by thefe
prefents do name, conftitute, appoint, and
authorize you, from day to day, and time
to time, hereafter during our pleafure, to
ufe and occupy the place and room of the
faid lord kecper in our faid upper houfe of
Parliament, amongft the faid lords fpiritual
and temporal there affembled, and thére
to do and execute all things from day to
day, and time to time, as the faid lord
keeper of the great feal of England fhould

or might do, if he were there prefcnt,

' ufing and fupplying the fame place : where- |
fore we will and command you the faid Ro-
bert Catelyne to attend unto and about the
execution of the premifes with effe®t; and
thefe our letters patents fhall be your fuffi-
cient warrant and difcharge for the fame in
every behalf. In witneffe whereof we have
caufed thefe our letters to be made. pa-
tents, Witnefie our felfe at Wefiminfier the
2 5th of Oftober, in the 8th year of our

¥ J'Clgﬂs
T have,
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I have not performed my promife to fet
down the firft commiffion of this kind, and
the occafion thereof'; but this is the firft in
our journals; and I fuppofe that this au-
thority was firft granted by commiffion,
when the king did forbear to be prefent
daily in perfon as the former kings were,
when a verbal commandment {fufficed,
prout, temp. E. 3. & H. 6. antea.

CHAP,
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CHAP. VI
PROLOCUTOR DOMUS COMMUNIS,

§ 1. The commons ever had a_fpeaker.

HAT the commons have ever had

their fpeaker, I think none will doubt.
Yet it may be objeted, that they needed
none in the antient times when both houfes
fate together. But I have thewed, in the
third chapter, that the commons ever had
a place for their confultations apart from
the lords, though they did often meet and
fit together in one room, and then a fpeaker
was neceflary, to avoid confufion of fpeech
and arguments.

To refolve this more clear, vide lib. fani?.
Albani, fol. 207, in Sir Robert Cotton’s li-
brary; the anfwer of the Parliament, an.
44 H. 3. to pope Alexander, touching the

recal
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recal of Adomar, the ele&t bithop of Win-
chefier, from banithment; viz. Si dom. rex
& regni majores boc vellent, communitas ta-
men ipfius ingreffum in Angliam jam nulla-
tenus fuftineret 3 which is figned and fealed
_ by all the lords, and by Petrus de Monteforti,
vice totius communitatis 5 which fhews plainly
that he was their fpeaker: for the- very
fame words did Sir Fobn Tiptofte, their
fpeaker, fign and feal to the intail of the
crown, an. 7 & 8 H. 4.

There are fome other records,- out of
which one-may guefs they had a fpeaker;
prout, an. 17 E. 3. n. 9. Les chivalers des
countees &5 les communs refponderent per Mon-
Jleur William Truffell, who may be fuppofed
to be their {peaker.

But the firft that doth direétly name him
is the Parliament 51 E. 3. n. 87.

The laft day of the Parliament (faith the
record) Sir Thomas Hungerford, knight,
Jpeaker, declared to the lords, that he had
moved the king to pardon all fuch as were
unJuﬁly convitted in the laft Parliament,

and
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and that the king willed him to make fpe-
cial bills for them, which he had done for
feven, {Jc. -

It can be no argument that the com-
mons had no fpeaker before this 51 Edw. 3.
becaufe no former records mention him;
for this is to be noted, that the antient rolls
did record only what aéts paffed between
both houfes, and what laws were made,
and omitted the forms and ceremonies then
ufed.

There are divers Parliament-rolls of R. 2.
that mention the fpeaker in the beginning,
as his prefentment or proteftation, or the
_ like; and ever after he is omitted in the
fame rolls, and all is entered to be fpoken
by the commons, not once naming him;
prout, an. 1 R. 2. an. 2 R. 2. apud Glouce-
fler. n. 18. 20. 22, 23, 24. 26. an. 4 R. 2.
n. 10. 12, 13. an. 5 R. 2. n. 10. 16. an.21
R.2. n. 8, 9. 14, 15. And the Parliament-
rolls an. 1, 2. 4, 5, 6, & 11 H. 6. do men-
tion the fpeaker’s proteftation; but what-
foever elfe is fpoken or done, as on the

’ behalf
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behalf of the commons, is recorded to be
done by the commons, and the fpeaker not
once named.

The like may be obferved out of the
Parliaments an. 2 H. 6. n. 6. an. 4 H. 6.
n. 10. an. 6 H. 6. n. 16. an. 28 H. 6. n. 16.
an. 29 H. 6. n. 16. an. 31 H. 6. n. 30. and
an. 12 E. 4. n. 10. an. 22 E. 4. n. 10. which
fay, that that was fpoken by the commons,
which, without doubt, was fpoken by the
fpeaker on their behalf.

Whereas in divers other Parliaments of
Rich. 2. and Hen. 4. and downwards to this
day, the party that fpeaks for the commans
- is always recorded ; wiz. the fpeaker anti-
ently, and their meflenger of later times.

- And although the Parliament-rolls of
1,2. 4, 5, 6. 17. 20. and 21 years of Rich. 2.
do mention the f{peaker,- and his folemn
proteftation is there recorded; yet there
be divers other parliament-rolls of Rich. 2.
wherein the fpeaker is not once named at
all; viz. an. 5R.2. 7 Maii; an. 6 R. 2.
oftabis Mich, and an. 9, 10, I1. 13, 14, 15,

16,
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36, & 18 R.2. So that I do not marvel
that the records of Edw. 3. (which are the
firft Parliament-rolls now extant) do not
mention the fpeaker. And therefore I may
boldly affirm, that the commons had their
fpeaker as well in the time of Edw. 3. and
ever before, though he be not then re-
corded, as in the time of Rich. 2. when it
is apparent they had a fpeaker, though not -
mientioned in the rolls, viz. in all the Par-
liaments between the 6 and the 17 Ricb. 2.

§ 2. Thke election of the fpeaker.

At this day, the caufe of fummons being
declared, if by the king (who in this learned
age hath ever delivered the fame to the
- great admiration of the hearers) the lord
chancellor confers firft with his majefty, and
then in his name commands the commons
to aflemble in their houfe, and to choofe
one of their members to be their fpeaker,
and to prefent him to his majefty on a day
certain,

4 If
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If the caufe of fummons be delivered by
the lord chancellor, or by any other whom
the king appointed, he concludes his fpeech
with the king’s commandment to the com-
mons to choofe their fpeaker, without re-

“moving from his place to confer firft with
his majefty, or with the commiffioners, if
the king be abfent.

The commons being thereupon affem-
bled in their houfe, one of them putteth
the reft in mind of their charge given in
the upper houfe, touching the choofing of
a fpeaker; and then doth of himfelf com-
mend one unto them, and defireth their
opinions to be fignified by their affirmative
or negative voices; and if any man. ftand
up and fpeak againft him fo named, al-
ledging forhe reafon, he ought to ~hame
another.

When it appeareth who is chofen, after
a good paufe he ftandeth up, and fheweth
what abilities are required in the {peaker,
and that there are divers amongft them well
furnifhed with fuch quahtlcs, e, difableth

himfelf,
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himfelf, and prayeth a new choice to be
made; which is commonly anfwered with a
full confent of voices upon his name.

After which two go unto-him in the place
* where he fits, take him by the arms, and
lead him to the chair. After a while he
rifeth, and uncovered, with humble thanks
for their good opinion of him, promifeth
his willing cn'deavour to ‘do them fcrvicc,
&e.
. Then fome one (commonly he that ﬁrﬂ:
fpake) puts them in mind of the day ap-
pointed to prefent their {peaker, &e.

- The mace is not carried before him until
his return from the upper houfe, being pre-
fented to the king, and allowed of. -

Here may be two quei’aons moved :

1. ththcr the commons mxght choofe
their fpeaker, if the kmg commands
them not ? .

2. Whether the elcéhon be in their own

. abfolute choice ?

L Te
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. o clear thefe, we muft view the antiesrt:
records, Thofe of Rich. 2. are the firft that
mention the fpeaker.

Itdoﬂlnotzppearbyuyofdmn. thar:
the commons ever had any fuch command-
mcnt to choofe their fpsaker; neithar ia &
word of it in:any secord of Zdw, 3. which:
have the fpeeches. at lange touching the
cavfe of fummons, mof: of them ocanclud.-
ing with a charge to the commons, to-con»
fider and adwile thezeof amongft themfelves,
. bt notbing, touching dnehﬂ:nn of their
fpeaker, .

Yet out ofdoubttboy&dﬁ:ﬂ:dwofe
their {peakery before they emtered into any

debate of their charge.

) Theﬁtﬁchaxge vo. choofe eﬂwﬂndler
-1 in an. 2-H. 4. and yet it is omitted again:
in the Parliament an. 7 88 H. 2. but,that
only excepted, it is continved from 2°H. 4..
until this day ; and the long ufe hath’made
it fo material, that without the kmg‘s com-
mandment orleave they-cannot. ckosfe their
fpeaker ; which appears plainly by this, that

= in
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in an, 31 H. 6. the Parlisment being pro-
rogued, and the fpesker arrefled in execu.
tion, in the interim before the accefs, the
- commons prayed his inlargement, which,
efter Jong debatement of the privileges of
Parliament, was denied ; and then certain
of the lords wene fent to the commons, and
commanded them in the king’s pame to
choofe 2 pew fpeaker, and thereupon they
* did fo.

And of late years, in the time of queen
Ekizaberh, 1he Pasliament being prorogued,
and the fpeaker dead in the interim, before
the aceefs, the commons, before they pro-
ceeded to any bufinefs, acquainted. the lords
therewith, and defired the lords to intimate
the fame to the queer (ss thall be more
hargtly declared hercafier in this chapter)
end o were commanded by her majofty 10
choole 2 pew (peaker.

. But as touching the fuond quefltion ;
furely the ele@ion of the fpeaker was anti.
ensly free to the cammans, to choofe whom
they would of their own boufe, which ap- .

L2 pears
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pears in this, that the king never rejetted
any whom they made choice of.

Vide 5 R. 2. The Parliament began the
4th of November, and the 18th of Novem-
ber the commons came and prefented Sir
Richard Walgrave, whom they had chofen
for their fpeaker, who excufed himfelf, de-
firing to be difcharged ; but the king Juy
chargeaft. del faire par fa ligeaunce, in as
much as his companions had chofen him,
7 9.

Whereby it appears plainly, that the
choice was abfolutely in their own power.

§ 3. The prg/'éntrﬂent of the fpeaker.

At the day appointed, his majefty fitting
on his royal throne, and the lords all in
their robes, the commons are called in, who
being come, the fpeaker is brought between
-two of them, with low obeifances, to the
bar, and fo prefented unto his majefty.
The prefentment of the fpeaker is not
recorded in any of the rolls of Edw. 3. and
. none
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none of Rich. 2. fpeak of the king’s com-
mandment to choofe a fpeaker; fo that
there could not be any day appointed to
prefent him: yet I fuppofe the commons
did ever firft prefent their {peaker, before
they declared any thing to the king; ‘other-
wife, what needed the fpeaker’s excufe unto
the king before he was admitted to fpeak,
even in the firft years of Rich. 2. which no
record fays was a new inftitution, and there-
fore no doubt was in ufe alfo under Edw. 3.
and before,

. From the fecond year of Hem. 4. and
downwards, the commons are willed to
choofe their {peaker, and to prefent him,

- §4 The ﬁea/}er’s excufe,

This is now formal and out of modefty;
for he firft excufeth himfelf unto the com-
mons when they ele&t him, and afterwards
1o the king when he is prefented,

L&-'m
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‘The firft excufs that I find is that of Sit
Ricbard Walgrove, knight, fpeaker, an
5R. 2. whom the king charged upon his
allegiance to take it upon him, fithe be- m: :
chofen by the commons,

The next js an, 1 H. 4, ofﬁr}'obncuyg, :
who made no excufe at his prefentment
but the next ddy after he and the commons
came before the King, and declared his dif-
ability to ferve by reafon of a fudden difeafe,
and that the gomimeéns had chefen Sir Fobn
Dorewarde in his place, befeeching his ma~ -
ity to allow thergof ; which the king did,
and commanded Sir Jobn Dorewarde to be
their fpeaker, and he made the common
' proteﬁatnon for himfelf and the commons,
but no excufe, #: 63,

‘The next excufe is an. 5 H. 4. n. 8. of
Sir Arnold Savage, which she king would
not allow of.

An. 6 H. 4. n, 8. Sir Wjilliam Sturmy made
no excufe. :

An. 7 & 8 H. 4. n. 9. Sir Fobn Ttp-
taft dcﬁred to be excufed in refpet of his

youth ;
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youths but the king affirmed the elec-
All other fpeakers in Hex. 4th’s time de-
fired to be excufed, and fome underHex. 5.
fome athers did not ; it was not . conftantly
- obferved, but from the fixth year of Hen. 6.
{ince which time they have all (except two)
defired 0 be excufed : yet none were ex-
cufed, fave enly Sir Yobn Pophem, knight,
an. 28 H.6. whom the king difcharged;"
and thereupon the commonrs chofe and pre-
" fented Willsam Trofbam, efq; who made no
exeufe. Neither did Sir #illiam Oldball,
an. 29 H. 6. defire to be excufed. "
At this day, the fpeaker having made his
excufe, the lard chancellor confers with the
king, and then telleth him, that his maje-
£ty doth approve of the commons choice,
and will not allow of his excufe.
+ Then the fpeaker proceeds to his fpeech;
‘but antiently they made firft a proteftation,
as followeth.

L4 §5
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§ 5. The fpeaker's protefation.

The firft proteftation is that of 1 Rich. 2.
#. 15. yet, no doubt, the like was made in
former times, though not entered; for I
find no new inftitution or order for this;
neither could it be-new, being in the be-
- ginning of the firft Parhamcnt of this young
king. :
. The words of the proteﬁatxon are to thxs
" effect; viz. That what he had to fay was
from the whole houfe, and therefore he re-
quired, that if he thould happely fpeak any
thing without théir confents, that the fame
might be amended before his departure
from the fame place.

“An. 7 H. 4. n.9. Sir Jobn Tiptoft was
prefented fpeaker, and affirmed by the king,
his excufe by reafon of his youth being ﬁrﬂ:
" reje@ted. This was the 2d of March. On
the 23d day of March he made the com-
mon, proteftation (it fhould feem the firft

day
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day he was in good hope to be excufed,
and therefore.was unprovided of a protefta-
tion, which he made not until he had fome-
what elfe to fpeak on the behalf of the
commons) and defired a confirmation of
their privileges: On the third of 4pril he
defired his proteftation 'to be entered, and
defired alfo (in the name of the commons)
that if they fhall deliver any thing in wri-
ting, the fame writing may be redelivered
to them again, at any time during the Par-
liament, to be amended, if need be, at their
pleafure ; unto which the king affented.

An. 11 H. 4. n.12. The commons prayed
the king that a petition, which they had de-
livered in Parliament, touching Lollards,
might be redelivered to them again, and
nothing therein enacted; which the king -
granted, of bis fpecial grace, provided it be
not drawn into example. No‘a, they prayed
not any amendment, as they might of right,
but that the petition be redelivered, and
that nothing be proceeded thereupon; which
was unufual.

At
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At this day the fpeaker wholly omits the
proteftation, ncither is it now needful ; for
he never comes to fpeak on the behalf of
the commens, unlefs to demand judgment
againft any whom thcyhavc accufed to the
lords.

§ 6. His fpeech antiently and at this day.

Antiently the fpeaker came not before
the king, until he had fomewhat to fay unte
his majefty on the behalf of the commonsg
and then, having firft made his proteftation -
for amendment of any thing he fhould fpeak
otherwife than he was directed, he pro-
ceeded to fpeak in the name of the com.
mons, and if he {pake any thing of his
" own mind, as fometimes it happened, he
declared it fo; but never made any oration,
as now of latter times. -

prove this, wide all the records of
" Rich. 2. Hen. 4. and downwards ¢o the €
Hen. 8. until cardinal #0lf¢y had -the feals
during whofe time there are no journals ex-

v extant,

g
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tant, neither are the a®s certified into the
chancery, as they ought to have been.
Wheteby the antient forms of Parliament
are much obfcured and diminithed. His
ambition firft brought in the privy counfel-
lors, and others of the king’s fervants, into
the houfe of commons, from whence they
were antiently exempted. The effeéts are,
the commons have loft their chief jewel
(freedom of fpeech) and the lords departed
with as much of their judicature.

An. 1 R. 2. The fpeaker’s fpeech follows
his proteftation; but it concerns not the
caufe of fummons, but matters debors; fo
that it feems he was direGted therein by the
commons.

An. 2 R. 2. He rehearfeth the chancelo
lor’s fpeech, -and anfwers in the name of the
“cornmons, which fhews plainly the commens
directions for his fpeech.

An. 3R. 2. He delivers the anfwer of
the commons touching the aid required.

An. 6 R. 2. The ¢commons debated two
days ‘amongft themfelves of their charge

touching
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touching the king’s paffage into" Flanders
- then they defired conference with the lords,
After confultation had, the fpeaker came,
and made his proteftation, and then deli-
vered the anfwer of the commons ; fo that
the fpeaker came not until the commons
had agreed what he fhould fay. And no
records of Edw. 3. mention either the fpeak-
exr’s prefentment or proteftation, but the ane
fwer of the commons when they were agreed
thereon; though out of doubt the fame was
delivered by the fpeaker only.
. Afterwards, an. 17 R. 2. (for between .
the 6th and the 17th no fpeaker is recorded)
the fpeaker’s prefentment and proteftation
are only entered, and no fpeech the firf} -
day.
- .. An. 20 & 21 R. 2. Confimile. - -
. And fo in very many Parliaments of Hen,
4, 5, and 6. and Edw. 4. and downwards
to the 6 Hen. 8. .
‘Which proteftation the commons alfo di-
re€ied ; as may appear an. 13 H. 4. where

the fpeaker required, on the behalf cf the
commons,

‘v .
-
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commons, that it would pleafe the king,
that they might be advifed of their protef-
tations until the next day; which plainly
fhews, that the fpeaker fpake nothing (his
excufé excepted) but what the commons ad-
vifed him. ‘

Vide etiam an. 2 H. 4. The fpeaker’s pro-
teftation being allowed, he then of bis own
authbority (fajth the record) rehearfed thc
caufe of fummons, {F¢.

So that if he made any fpeech of his own
he declared it fo.

Of latter times, the fpeaker’s fpeech is
" what it pleafeth himfelf, having no direc-
tion at all from the commons touching the
fame. Nay they do now wholly omit their
antient proteftation, and, in lieu thereof,
make petition to the king, on behalf of the
tommons ; fome, in general words, for all
their antient privileges, and fome, in partis
cular, for, 1. Accefs unto his majefty; 2
Freedom of fpeech; and, 3. Freedom from
arrefts.

And
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And yet they did ever enjoy thefe privi- 1
feges in as ample manner as now, though =
not formerly prayed by the fpeaker.

I have entered this lat fpeaker’s fpeech
(Sir Themas Crewe) at large, in the journal
of 21 Jac. R. which, in my opinjon, is the
befl that is recorded fince the 6th of Hen, 8.

It confifts not in verbal praifes, but is real,
fit for the times, and well befeeming the
dignity of a Parliament. ‘

The fpeaker having ended bis oration,
wherein he always makes fome requefls on
the behalf of the commogps, the Jord chan-
cellor confers again with the king, and
makes anfwer thereunto in his majefty’s
name, granting his requefts for accefs to his
majefty, and for their liberty and privileges
in as zmple manner as they have enjoyet
them in any times of his majcﬁ’)’s progc-
fitors.

§7.
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§7. That the commons ever enjoyed thofe

| privileges which the [peaker now pe-
tetions for, though never defired by
any of the antient [peakers, until afrer
tbe Sixth year of King Hen. 8.

" The petitions are now thres, touchmg
their privileges; viz.

Firft, Aecefs unto bis majefly ¢
-2dly, Freedom of [peech ; and.
gdly, Freedom from arrefis..

- s touching accefs unto bis majefly, it ap-
peareth plainly they ever enjoyed this, even
when the kings. were abfent from Parlia-
meont, proat, an. 51 E. 3. the king being
then fick ac Eltbam, the fpesker, Sit The-
mas Hungerford, declared to the lords, thac
ke had moved the king to parden ail fucls
as'were unjuftly convitted in the laft Par-
kament, &¢c. n. 87.

Thac
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That the kmg was then fick at Eltbam,
vide n. 21.

At all other times of Rich. 2. Hen. 4.
and doewnwards, - the commons, with the
fpeaker, were ever admitted to -the King’s
prefence in Parliament to deliver their an-
fwers : and oftentimes under Rich. 2. Hen.
4. and Hen. 6. they did propound matters
to the king, which were not given them in
charge to treat of.

This requeft for accefs unto his. majefty
is firft recorded, an. 28 H. 8. to be-made
by Ricbard Ricke, fpeaker; then by Thomas
* Maoyle, fpeaker, an. 33 H. 8. and afterwards
by all others whofe fpeeches are in the Jour-
nals.

The fpeaker’s petition for freedom of
Jpeech is not recorded before the 33 Hen. 8.
when it was made by Thomas Muyle, fpeaker,

Neither was it ever denied them; for the
commons would never fuffer any uncomely
fpeeches to.pafs of private men.in their
houfe, much lefs of the kmg, or of any of

the lords.
They
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+ “They did oftentimes under Edw. 3. difa
cufs and debate amongft themfelves many
things concerning the king’s prerogative ;
and agreed upon petitions for laws to be
made direGtly againft- his prerogative, as
may appear by divers of the faid petitions ;
yet they were never interrupted in their con~
fultations, nor received check for the fame,
as may appear alfo by the anfwers to the
faid petitions.

The precedents of Edw. 3. are the beft,
(he being the right heir to the crown, abfo-
lute in his government, and well-beloved
of his people) and may be freely cited.

Rich. 2. fucceeded, being very young,
having froward uncles, who were fo popu.
lar, that they made him very jealous of his
Jprerogative.

I will not allege fuch precedents of his
time, as prove that the commons argued
and propounded matters contrary to his pre-
rogative (for they are many); but only ob-
ferve how that king did, in the latter end
of his reign, take notice of the commons

‘ M conful
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confultations in ' matters concermng the
fame.

This firft happenéd in the Parliament an.
20 Rich. 2. when the king had maftered his
-uncles, and became abfolute.

In this Parliament (Sir Fobn Buffye, one
of the king’s minions, being {peaker) a bill
was exhibited to the commons, that the
great and exceflive charge of the king’s
houfe be amended and taken away, and
againft the multicude of bifhops, and la.-
dxes in the king’s houfe.

No man will doubt but that Buffye did
prefently acquaint the king with this; and
it was bruited alfo at that very time, that the
king was difpleafed with the commons, for
that they intended to diffuade his majefty
from fending certain lords with forces into
Lbﬂibardy 5 whereupon the commons came
before the king, and denied there was any
fuch fpeech among them : ‘and yet (though
this occafion was offered by themfelves) the
- king took no notice of the bill touching

his houfe but willed the lord ehancelior to
' tell
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tell them,- that his officers thould come and

confer with them about weighty affairs.
At the lords return from this canference
the king came into the Parliament-houfe,
and told the lords,- that he underftood that
the commons. had (in this conference) han-
dled fome matters againft his royal eftate
.and liberty, and commanded the lord chane

cellor to-declare the fame. .
Whereypon the lord chancellor declared
four bills propouhded by 'the commans,
whereof the fourth and laft was the bill
touching the exceffive charge of the king’s
houfe, &Fc. which only difpleafed his ma-
jefty ; and he was highly offended that the
“ commons, who are his fubjeéts, durft pre-
fume upon any ordinance or government of
the king’s perfon or houfe; which he com-
smanded the lords to tell the commons,
and to charge the fpeaker to declare his
- pame -that exhibited the bill: and dlei'c;
upon Haxsy was condemned in Parliament
for a traitor for that bill, but afterwards
M2 par-
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pardoned. 7. Rot. Clauf. & Pat. an. 20
R.2. p.3. m. 12,

By this you may fee how the king did
caft about to have this magter related unto
him in the upper houfe ; neither can it ap-
pear by any antient record, that the king
did ever take notice of any of the com-
mons fpeeches or confultations, until they
were reported unto his majefty in open Par-
liament.

V. an. 1 H. 4. n. go. This Thomus Haxey
exhibited his petition (of right) to reverfe
the faid judgment, for that it was encountre
droit & la courfe quel avoit efie devant en
Parlement. And the faid judgment was
reverfed accordingly. And in the fame '
Parliament alfo, #. 104. the commons,
among their petitions, do thew, that this
Haxey was condemned encountre drois €3 la.
courfe quel avoit effe ufe devant en Parlement,
en anientifement des cuftunses de les caes ; and
do therefare pray the fame to be reverfed,
&c. fi bien en accomplifoment du droit come

pux.falvation des Ifberties de les ditm cies. "
. . T ) T

-
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- The next precedents are of Hen. 4. which
are not much to be ftood upon, becaufe he
was an ufurper; gnd therefore it bchoved
him to affect the love of his commons. In
his time (an. 7 & 8.) the fpeaker told him
plainly, in open Parliament, that his houfe
was far more chargeable, and yet lefs ho-
nourable, than any of his progenitors, and
it was well taken by the king, whereas Haxey
was condemned for a traitor for a lefs mat-
ter under Rich. 2. Yet fome precedents of,
his time do plainly prove the antient privi-
leges of the commons in this point, and
therefore I will recite thofe only.

An. 2 H. 4. n. 11. The commons petie
tion the king, that he would not fuffer any
report to be made unto him of any matters
cither moved or debated amongft them,
until they be concluded, nor give them any
credit; whereunto the king affented.

An. g H. 4. n.21. It is plain that the
king is not.to be told of any thing in com-
munication with the commons, until it be
declared by themfelves; which was declared

' M3 ta
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to be fo upon this occafion. The lords fent
for certain of the commens, and told them
what fubfidy they thought fit to be given
to the king, and withed them to tell it
their companions, and to advife them to
yield thereunto ; unto which the commons
did (juftly) take exceptions, and made coim-
plaint thereof unto his majefty ; and there-
upon it was declared and agreed, that it is
Tawful for the lords to commune of the fub-
fidies by themfelves, and for the commons
by themfelves; but neither the lords nor
the commons are to make report thereof

unto the king before they are agreed : and

then the fame is to be declared by the

fpeaker in the accuftomed manner. Vide

thartam de Indemnitate in fchedula ibidem.

If the king might not take notice of the
fubfidy (about which the lords ‘and com-
mons did often confer, and, being agreed,
made an indenture thereof) much lefs might
any thing elfe moved amongft the commons
be reported unto his majefty before the
commons were fully agreed thereon, and
X declared



-

AProlocutor Domus Communpis. 183

deelared the fame by their fpeaker, or other-
wife, either unto the kirg or lords. And,
if my poor opinion may be heard, what
‘hurt or prejudice can it be to fuffer the
commons to have their confultations free,
-without check or control? They will ufe
no unfeemly terms of any man. They can
do nothing of themfelves ; neither can they -
propound any thing but by way of bill or
petition. If theybe fuffered to proceed freely,
their propofition will the fooner be rejected
~ or agreed on among themfelves. If agreed
- on, it will be related to the lords or to the

king : and when it comes before his maje-
fty, it is in his power (if the lords ftop it
not) to make a full ftay thereof, if he like
" it not. Whereas on the contrary fide, to be
denied free liberty of fpeech feems very
harfh unto them, and hath made them fo
- jealous of their privileges, that they have
appropriated more unto themfelves of late
than ever they claimed heretofore ; I mean,
judicature, which they ever difclaimed ; as
¢hall be thewn hereafter. _
. . M 4 The
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The third petition is for freedom from ae-
refis. ‘

This petition was never made until of
late years; yet this privilege did ever be-
long to the lords and commons, and to
their fervants alfo, coming to the. Parlia-
ment, ftaying there, and returning home..

An. 18 E. 1. Bogo de Clare and the prior
of Holy Trinity in London wére complained
of, for that the faid prior {by procurement
of the faid Bogo) had cited the earl of Cors-
wall in Wefiminfter-ball, in Parliament-time,
.to appear before the lord archbifhop of
Canterbury, &c. whereupon they were fent
for ad re/pondendum domino regi, & Petro de
Chament fenefcallo regis, Waltero de Fane-
court marefcallo regis, domino Edmundo co-
‘miti Cornubiz 5 abbati de Wefrminf. eo quod
difla aula ef infra libertates difli abbatis.
They appeared and fubmitted themfelves to
the king ; whereupon they were fent to the
Tower of London. Poftea venit predifius
Bogo & finem fecit donino regi pro prediét,
’ {ranjgrqﬁone per duas mille marcas, & quoad
" prediium
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predifium comitem *. vid. mille libras pro
tranfgreffione fibi fafta, &c. Vide. Placits
Parliamenti an. 18 E. 1. in an old manu-
fcript in the Tower and in the plea-rolls.

. In that year alfo there is a petition of the
mafter of the Temple, to have leave to di-
ftrain for the rent of a houfe in London,
(held of him by the bithop of §z. David)
for that he could not diftrain zempore Par-
liamenti. 'The anfwer is, Non wvidetur hbo-
. neflum quod rex concedat &c. tempore Par-
liamenti 5 [ed alio tempore difirimgat, &c.
And Edw. 2. fent his proclamations to the
juftices of affize, quod fuperfedeant, ubi ba-
rones & alii fummoniti ad' Parliamentum re-
gis funt partes. Vide Clauf. an. 8 E. 2. m,
22 & 23. & an. 7 R. 2. m. 24.

But thefe precedents prove the privileges

of the lords only; the next fhall of the
commons alfo, and their fervants, *

® In Ryley's Plac. Parl. it is wad. which, probably,
fands for wediavit, and is the right reading.

An,
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An. 5 H. 4. n. 71. inter pesitiones com-
munium. Item, Pray the commons, that
mhereas, according to the cuftom of the
realm, the lords, knights, citizens, and
burgefles, coming to your Parliament at
your command, ftaying there, and return-
ing home to their countries, and their men"
and fervants with them in the faid Parlia-
ment, are under your {pecial protetion and
defence, and ought not, for any-debte,
. trefpafs, or other contract whatfoever, to be
arrefted, er any way imprifoned in the mean
time; and now fo it is, that many fuch men
coming to your Parliament, and others their
men and fervants, during the. faid Parlia-
ment, have been arrefted by them who had
full knowledge that they fo arrefted were of
¢he Parliament, or the men and_fervants of
them of the Parliament as aforefaid, in
contempt of you, great damage of the
_party, and delay of the bufinefs of your
Parliament ; may it pleafe you to eftablifh,
that if any hereafter do arreft any fuch man
coming to the Parliament as aforefaid, or:
ot any
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any of their men ar fervants remaining with
them in the faid Parliament, during the

faid Parliament, or any thing attempt con-
trary to the cuftom, he fhall make fine and
ranfome unto you, and render treble da-
mages to the party grieved.

RC. Y ad fufficient remedie en le cas.

I have tranflated this petition or bill ex-
hibited by the commons, ad veréum, out of
‘the original. By this you fee who are pri-
vileged ; viz. the lords, knights, citizens,
and burgefles, and their fervants, coming
to Parliament, ftaying, and returning.
© The petition of the commons is to have
the contemners of this privilege punithed
by fine and ranfom to the king,:and treble
damages to the party, which the lords re-
jeted, for that the party grieved had fuffi-
cient remedy.

What remedy this was doth appear by
the earl of Cornewall’s cafe, an. 18 E. 1.

- wiz, that the party contemning the privi-
Tege of Parliament is tb be committed to
ptifons, to make fine and ranfom to the

king,
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king, to render to the party grieved fuch
.damages as the lords of the Parliament fhall
award; and to aniwer the king’s fteward
and marfhal, if the contempt be within the
verge, for the wrong done to them ; which
is a greater punjfhment than the commons
required ; and happely they knew it not.

‘But this being the antient cuftom, and
due by prefcription, . the lords thought it
more honourable to retain it, than to ena&
a new law to punifh the contemners of their
privileges, as if they had not been other-
wife able to do it of themfelves, or had no
remedy before, but were fubjet to fcorn
and contempt,

As the offender was punifhed, fo the
party arrefted was fet at liberty; and this
was fo notorious, that the commons (at
that time) defired no ;cdrefs therein by thClI‘
petition,

It refts to thew how the party fo arrefted,
was fet at liberty, which fhall follow: but
here firft occurs angther petition of the com-
mons, touching affaults during the Parliz-
ment; viz.
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Eodem an. 5 H. 4. n. %8. Item, Pray the
commons, that whereas all lords, knights,
citizens, and burgefles, and their fervants,
coming to Parliament by the king’s writ,
in coming, ftaying, and returning are un-
der your proteftion royal, and many mif-
chiefs and impeachments do often happen
unto the faid lords, knights, citizens, and
burgefles, and their menial fervants at thofe
times, as by murther, maimes, and batte-
ries, by people lying awaite, or otherwife,
for which due remedy is not yet provided?
and namely in particular in this prefent Par-
liament, an horrible battery and mifchief is
committed upon Richard Chedder, efquire,
who is come to this Parliament with Sic
Thomas Brooke, knight, one of the knights
for the countie of Somer/et, and menial with
. him, by Jobn Sallage, otherwife called Fobn
Savage, whereby the faid Richard Chedder
is emblemithed and maimed even to the
peril of death, that }t would pleafe you to
ordain upon this matter fufficient remedy,
and for other fuch cafes femblable, fo as the

punith-
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~ punithment of him may give enfample and
terror unto others not to commit the like
mifchief in time to come ; that is to fay, if
any man fhall kill or murther any that is
come under your protection to Parliament;
that it be adjudged treafon ; and if any do
maim, or disfigure any fuch fo come under
your proteétion, that he lofe his hand; and
if any do affault or beat any fuch fo come,
that he be imprifoned for a year, and make
fine and ranfome to the king: and that it
would pleafe you of your fpecial grace here.
after to abftain from charters of pardon in
fuch cafes, unlefs that the parties be fully
agreed. -
Re. For that the deed was done within the

- time of this Parliament, let a proclamation
be made there where the deed was done, that
tbe faid John Sallage appear, and render bim-
Self in the king’s bench within a quarter of &
year after the proclamation made : and if be
doth mot, let the faid John Sallage be at-
tainted of the faid deed, and pay ynto the
partie endamaged bis double damages, to be
taxed
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taxed by the diferetion of the judges of the
Jaid bench for the time being, or by inqueft;
if need be, and make fine and ranfome at the
king’s will 5 and [o Likewife let it be done in
 time to come in like cafes.

" Thus far the petition of the commons
with the anfwer. 7ide the printed book;
how the ftatute is drawn up upon this pe-
tition and anfwer; & vide Rot. Clauf. an.
eodem. Conflar that the faid Fobn Sallage
did yxcld himfelf according to the procla-
mation.

This petition and anfwer may be com-
pared to the former; wviz. that the lords
would not difcedere from the remedy due
by antient prefcription, which they had for
affaults as well as for arrefts. Only they
agreed to the commons herein, to provide
for him that eould not be apprehended after
the fact done.

An. 23 H. 6. n. 41. snter petitiones com~
munium. The commons pray that every per~ -
fon, being of the lord’s houfe, or of the

houfe of commons, ‘having any affault or
- affray
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affray made upon him at the Parliament, or
coming, or going from ‘thence, may have
. the like remedy therefore as Sir Thomas
Parr had.

Re. The fatutes therefore made fball be 0b-
ferved. It fhould feem the commons had
forgotten the ftatute made 5 Hen. 4.

Concerning a commitment of a peer of
this realm in the time of Parliament.

The earl of Arundel’s cafe, in a Parlia-
ment of the 6th of February, an. 1 Car.R.
will fully fatisfy this point; and therefore I
will add it here at large.

The 14th of March, an. 1625, the earl
of Arundel being committed by the king to
thé Tower of Londos, fitting the Parlia-
ment, the houfe was moved to take the fame
into their confideration, and fo to proceed
therein ‘as they might give no juft offence
_unto his majefty, and yet preferve the pn—
vileges of Panhammt.

fl‘he«
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Thc lord keeper of the great feal thege-
upon fignified to the houfe, that he was
* commanded to deliver this meffage from
" his majefty unto their lordthips ; viz. That
the earl of Arundel was refirained for a
mifdemeanor which was perfonal to bis maje--
ey and lay in the proper knowledge of bis.
majefiie, and bad no relation to matters of
Parliament.

Whereupon the houfe was put into a
committee, and being refumed, the lords
fub-committees for privileges, {¢. were ap-
pointed to fearch for precedents concerning
the commitment of a peer of this realm
during the time of Parliament; and the
lord chief juftice, Mr. Juftice Dodderidge,
and Mr. Juftice Yelverton, were appointed
to attend their lordthips:

To meet when they pleafe, and to re-
port, when they were ready for it, what
their lordfhips think fit for the confidera-
tion of the houfe.

N The
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* The 15th of March 1€25, the lord trea-
furer delivered a meflage from the king in
bec verba, viz.
- Whereas upon 4 motion made by one ofybur'
lordfbips, the lord keeper did yefterday deliver
‘a meffage unto your lordfbips from bis majefiie,
_that the earl of Arundel was refirayned for a
mifdemeanor which was perfonal .to bis maje-
Jtie, and lay in the proper knowledge of bis
majefie, and bad no relation to matters of
Parliament : bis majeftie bath now commanded
me to fignifie to your lordfpips, that be doth
-avow the meffage, in fort as it was delivered,
$0 bave been done puntiually according to bis
‘majeftie’s own direiiion y and be kmoweth that
‘Le bath therein done juftly and not dzmzmjbed
the privilege of the boufe.

And becaufe the committee appointed
“yefterday to fearch for prccedents, &e. had:
-not yet made any report to the houfe, there-
“fore the decifion of this- bufinefs was fuf-

pended for this time.

The
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~The sth of 4pril 1626, the earl of Hert-
ford made this report to the houfe, wiz.
The lords committees for prmlcges met on
Munday laft.
- The firft queftion that did arife amongﬁ
them was, whether thofe proxies are of any
validity, which are deputed to any Ppeer
who ftteth not in Parliament himfelf ? and
it was conceived that thofe votes were loft;
‘whereupon the committee found this houfe
1o be deprived of five fuffrages by the abe
fence of 'the earl of Arundel, unto whom they
were intrufted. And the committee finding
by the journal-book, that the fub-committee,
(which was appointed to fearch for prece-
dents of privileges concerning the commit-
ment of a peer in time of Parliament) had
not yet made report to this houfe; they
therefore conferring their notes of prece-
dents together, whereof they had made
fearch, they found no peer to have been
committed (the Parliament ficting) without
trial, or judgment of peers of Parliament
Na n and
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and that one only precedent of the bifhop
.of Winchefter, in the book-cafe of the 3d
year of king Edw. 3. which was here urged,
cannot be proved to be in Parliament-time
and this the lords of the grand committee
thought fit to offer to the confideration of
- the houfe. -

Hereupon the houfe was moved to give
power to the lords fub-committees for pri-
vileges, &¢. to proceed in the fearch of
precedents of the commitment of a peer of
this realm during the time of Parliament;
and that the king’s council might fhew
them fuch precedents as they have of the
commitment of a peer during the time of
Parliament, and that the faid fub-committee
may make their report unto the houfe at
the next accefs.

All which was granted and agreed unto,
and thefe lords were added unto the faid
committee ; viz. The lord treafurer, the
lord prefident, the duke of Buckingbam, the
carl of Dorfet, the earl of Dévon, the earl

of
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of Clare, lord vifcount Wallingford, lord
vifcount Mansfield; the lord Nor:b.

The king’s council are appointed to at-
tend the lords. They, or any five of them,
the faid committee, to meet on Tbur/day in
the Eafter week at two of the clock in the

painted chamber, and afterwards when they -
pleafe.

reported the proceedings of the lords fub-
committees for privileges, &c. upon the
commitment of the earl of Arundel, viz.
that the king’s council had fearched, and ac-
quainted the faid lords fub-committees with
all that they had found in records, chroni-
cles, or ftories concerning this matter, unto
which the faid lords fub-committees had
given full anfwer, and alfo thewed fuch pre-
cedents as did maintain their own rights 3
all which follow, i1 bec verba, viz.

N3 . Touching

The 18th of April, the lord prefident /- < -
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Touching the imprifonment or reflraint
of lords in time of Parliament.

Under Edw. 1. the privilege of the lords
of Parliament was fuch, that although the
power of the church was fo ‘great, that i¢
pretended to be fcarce lefs than the higheft
temporal power; yet when Edmund duke of
Cornwall, in Parliament-time, was but cited
by a procefs from the archbifhop of Canters
bury, which was far lefs than any imprifon-
ment, he recovered 1000.marks damages
againft Bego de Clare, that pronounced the
citation, and both this Bogo, and the prior
of St. Trinity that ferved it, were fined in
great fums to the king for the contempt
alfo againft him in the citation. 18 Edw. 1.
Plac. Parl. Rot. 1. n. 4.

2. The cafe of archbithop Stratfam' in
the 15 Edw. 3. is obfervable here. It ap-
pears, that though he were commanded to
ftay from the Parltament until he had an-
fwered certain articles in the exchequer,

touching
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touching an account; yet by a dutiful ftand-
ifg on his right, he did get his place in the
houfe; and fo (enfible were the lords of that
breach of their privilege in that reftraint of
thjs archbifhop, that they declared, that
‘none of them ought to be queftioned in
any place but in Parliament; and to that
purpofe alfo an act paffed that year, though
with the reft of that year it now ftands re-
pealed. . Rot. Parl. 15 E. 3. m. 6 (3 7. &
Rar. 15E. 3. cap. 2.

3. Between the Parliaments of 50 and
51 Edw. 3. William Wickbam, blﬂlop of
Winton, was called to an account for divers
monies that be had received of the king,
and fome other matter, and his temporal-
ties were feifed, and by command of Fobn
duke of Lancafter, in the king’s name, he
was not to come near the king by twenty
miles: this was in Michaelmas term, 50
Edw. 3. In Hillarii, 51 Edw. 3. a Parlia-
ment was held, where the bithops and the
clergy, that then were a third ftate of the .

Parliament (as they are called frequently in
N 4 the
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the antient time) being prefled to give the
king a fupply, made their complaint to the
archbithop of Canterbury, as the chief of
their ftate, De injuria illata eorsum confratri
& coepifcopo, domino epifc. Winton, & quo-
modo non folum fibimet in ipfo, fed omnibus
illis et & toti libertati ecclefie derogatum
unde conftanter afferucrunt fe de infiantibus
negotiis nullatenus effeitualiter traGtaturos,
donéc coadunarentur fingula cleri membra;
affirmantes revera inftans negotium eum cum
illis communiter tangere, 5 quod ommes tan-
geret debere ab omnibus approbari. And al-
though the archbifhop was willing to have
declined the meddling with their fuit (be-
ing of the duke’s party); yet he was fo far
urged by them, that at length he fent for him
to come and take his place amongft them,
as he did alfo ; notwithftanding no writ of
fummons appears to have been fent ta him
that Parliament. Clauf. 50 E. 3. p. 2. m. 6.
4. The prefence of all the lords was

~ thought by the houfe of commons to be fo
neceflary, and a matter wherein they had
fuch
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fuch intereft, that they defired that all the
lords that were abfent might be fent for :
. but it was anfwered, that it would be too
long a delay of the Parliament, but fuch
as were near thould be fent for. Roz. Parl.
20 R. 2. n. 8.
"' 5. The lord Grey being imprifoned by
Owen Glendour in Wales, the commons con-
ceived they had fo much intereft in the pre-
fence of every lord there, that they peti-
tioned the king to give the lords of Roos
and Willoughby leave to provide his ranfom,
which was 1000 marks, which was granted. .
Rot. Parl. 4 H. 4. n. 13. .
- 6. A bill paffed both the houfes in the
5 Hen. 4. wherein it is affirmed, that, ac-
cording to the cuftom of the realm, the
lords, knights, citizens, and burgeffes, and
their fervants, coming to the Parliament,
and. there ftaying, and returning home
again, ought not to be arrefted, or in any
- manner imprifoned in the mean time for
any debt, account, trefpafs, or other con-
trat whatfoever. It was defired, that if
any
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any did offend againft the privilege, "he
thould fuffer fine and ranfom, and pay tre-
ble damages; but the king’s anfwer is, 7"
ad [ufficient remedy en le cas. So that there
was no doeubt made of the privilege, though
a defire were, of a greater remedy thaa the
law had yet provided. Rot. Parl. 5 H. 4.
n 71 '

7. The commons in 8 Hen. 6. in their
bill for Lark, a fervant to #ill. Milred, a
burgefs of Parliament (which bill paffed
both houfes) affirm, that the privileges of
Parliament were clear, that no member was
to be arrefted in Parliament-time, but for
treafon, felony, or furety of the peace. Rof. -
Parl. 8 H. 6. n. 57. :

8. It was refolved, upon great advxce,
in 31 Hex. 6. that ne member of Parlia-
ment was to be arrefted, faving in cafes of
treafon, felony, breach of the -peace, or
upon a condemnation had before the Par-
liament, which (as the law is .to this day)
muft be underftood of an arreft of a com.
moner, upon an execution, before his time

of
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of ‘privilege of Parliament. Rat. Parl. 3t

‘H6 n. 28.

9. In the 34 Hen. 8. the kmc himfelf, in
his fpeech touching Ferrer’s cafc (who be-
ing a burgefs was taken in execution, but
difcharged by order of the commons houfe)
fays,_‘that his learned council had informed

‘him, that all aéts and procefle, coming out

of any other inferiour courts, muft for the

. time ‘ceafe, ahd give place to the Parlia-

ment -as the’ hwhe{’c ; ahd that what{oever
offence or injury is in Parliament-time of-
fered to the meaneft member of the houfe,
is to be judged to be done both againft the
king and the whote court of Parliament.

And the chief juttice, Sir Edward Moun-
tigne, and the reft of the judges, confirmed
with divers ‘reafons what the king faid
to that purpofe. 34 H. 8. Hollingfbed, p.
956.

- 10. Though a lord be fued at the fuit of -

the king in the Star-chamber, for a contempt
or riot, &Fe. ‘yet the fuit is to be ftayed, &a.
by privilege of Parliament in Parliament-

2 time:

-
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time. Cafe of lord Vaux, g Febr. 1625.
7. H. Lords.

Precedents alleged by Mr. Attorney Ge-
neral, to prove, that a lord of Par-
liament may be committed in Par-
liament-time for a perfonal offence
done to the KingG, though it be
neither treafon, felony, nor breach
of the peace; with the anfwers to
the faid precedents.

.‘1 # Precedent. Philip eatl of Arundel was
committed, and not for treafon, fitting the
Parliament, an. 28 Eliz. for which Mr. At-
torney cited Cambden, in the firft part of
his hiftory of queen Elizabetb.

Nota. This Parliament began the 29th
of Ofiober, on which day the faid earl was
not prefent; wltimo die Oftobris he was pre-
fent, when the fpeaker was prefented ; and
then the Parliament was continued unto the
4th of November following, and then the

faid
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faid earl was not prefent, nor the sth, 7th,
8th, oth, nor 1oth of that November,
though his name is inferted in.the lift of
the lords.

All other days of that feflion, which con-

tinued to the 2d of December, the faid earl’s
. npame is omitted ; and then the Parliament
is continued till the 15th of February fol-
lowing, on which day the Parliament began
again; and in all that journal the faid earl’s
name is omitted.

Anfwer 1. Cambdm, out of whofc An-
nals the cafe is cited, faith exprefly, that,
after the Parliament was ended, the earl,
propofing to go beyond the feas, wrote a
long letter to the queen, complaining of
the malice of his enemies, and of the mif-
fortune of fome of his anceftors that had
fuffered in this ftate, and touching alfo the
liberty and exercife of his confcience, which
he meant to gain to himfelf in other coun-
tries, where the Roman catholic religion
was exercifed; which letter he meant fhould
have been delivered after his paffage over:

but
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but his purpafe heing diftovered, he was
taken in Sufex, while he was entering on
bis journey, and therice brought back, and
then committed to the Tower. .And for
~ the omitting his' name in the journal, on
many days of the Parliament of 28 Eiz.
that is no proof at all of his being com-
mitted in the time of Parliament; for there
are omiffions of lords names in divers days
of the journal very frequeptly, when yet,

w1thout queftion, they were not committed.

2d Precedent. The earl of Hertford was
committed to the Tower by queen Eliza-
beth, an. g. )

- That the commitment was in Parhamen,t-
time, he alleged, that the Parliament began
the 12th of Fawmuary, an. 5 Eliz. and conti-
nued until the roth of April; thence pro-
rogued to the 2d of O&oder; thence by
‘many prorogations unto the 13th of Sep-
.tember, an. 8 Eliz. and averred, that the
faid earl was committed (not for treafon,
€c.) during the prorpgation. To prove

this,
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this, he cited Cambden’s Annals in Englifh,
5 Eliz.

Anfwer 2. The earl of Hertford was com-~
mitted long before the 5th of Eliz. as ap-
peareth by Cambden’s Annals, where he
placeth both his commitment and his cen-
fure in the Star-chamber about the begin-
ing of 1562, that is, in the 4th of Eliz.
So that the Parliament of 5 Eliz. beginning
not till the 12th of Fanuary, itis plain that
he was both committed and cenfured long
before the Parliament.

- -3d Precedent. Fifber bithop of Rochefter
committed in Parliament-time, an. 25 H. 8.
for his opinion to maintain the pope’s fupre-
‘macy, which was not treafon by ftatute un-
til the year following: for this he cited
Martin’s Chronicle. Vide Parl. an. 25 of
"Hen. 8. that the faid bithop of Rechefter was
not prefent all that Parliament, as appear-

‘eth by the journal. -
Anfwer 3. The bithop, though all were
granted to be true that Martin faith-of him,
was
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was not committed in the time of Parlia-
ment, but after the Parliament ended ; and
that both for mifprifion of treafon and for
treafon. v :

Firft, One of his offences is fuppofed to
have been the denying to take an oath of
fupremacy, ordained by the ftatute of 25
H. 8. cap.222. for the defence of that a&,
the refufal whereof was mifprifion of treafon
by the fame act.

But the firft time this oath was offered to
any man, was the very laft day of that Par-
liament, that is, the 3oth of March, when
the form of it was made, and remains yet
in the journal of that year; fo that his re- .
fufal of that oath muft be either on the
very laft day (on which it feems it was not,
becaufe he is not mentioned in the journal
to be then prefent) or after the end of the
Parliament ; for before that time never was
any man put to {wear any fuch oath.

Secondly, To this offence is added in
Martin, that he contefted, and protefted
againit, the a§t of Parliament touching the

diffo-



Prolocutor Domus Communis.  26¢

diffolution of the marriage of the queen
Katherine and the confirmation of that with
queen Anne, for which he was committed,
and fuffered as a traitor: but until a month
after the Parliament it was not treafon to
do any act againft the fecond marriage, as
appeareth in the body of that ftatute: and
after a month ended, that is, from May
following, it was by that ftatute, made trea-
fon to do any att in derogation of it; fo
that neither his mifprifion of treafon, nor
his: treafon (for which Martin faith-he was
eommitted) not his commitment, could fall
in the time of the Parliament; nor doth
Martin, or any other fay fo; nor doth the
journal, that hath not his.name in that Par-
liament, prove any fuch matter; for in that
very journal divers lords names are often
omitted, that no man can conceive ftood
therefore at that fame time committed. Yet
perhaps’ there was reafon enough to have
eommitted him in the Parliament-time alfo, -
for he ftood then very much fufpected of
treafon, as we may fee by the at of the
0 - fame
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fame Parliament, wherein he was attainted
- of mifprifion of treafon. 25 H. 8. cap.12.
. But the truth of the cafe is, that the rela-
tion of it in Martin is falfe here as it is
delivered, and divers others miftake it al{o
who wrote before him. This bifhop was not
condemned that year at all, for aught ap-
pears, nor committed ; but.in 26 Hen. 8.
he was attainted by a& of Parliament -of
mifprifion for refufing the oath, and there-
upon committed ; and in the 27th year of
Hen. 8. he was attainted of treafon for
fpeaking traiterous words againft the ftat.
of 26 Hen. 8. cap. 13.

4th Precedent. An. 28 Hen. 6. the duke
of Suffo’k being accufed by the commons
- of treafon, put himfelf upon the king’s
~grace, and not upon the peers; and -the
king alone judged him; and the lords did
" not demand him, but required that a pro-
teftation might Le entered to fave the pri-
. vilege of their peerage.

Anfwer
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'){nfwér 4. In that cafe, for fo much as
concerns commitments (which is the only
queftion now agitated) it appears exprefly,
that wheri it was in queftion (before the par-
ticular accufations’ that the commons put
up againft him) whether he fhould be com-
mitted by reafon of a general fame raifed
againft him, the Jords only determined, that
he ought not yet to be committed. Ror.
Parl. 28 H. 6. n. 16.

Afterwards the commons accufing him
in particular, that by his invitation the
French king was ready to invade the realm,
at the requeft of the commons, it is faid,
he was committed to the Tower; but the
roll mentions not by whom: but howfo-
ever, there is nothing in that proceeding
concerning commitment, that thews he was
at all committed for any lefs offence than
treafon. And before the charge of treafon
ldid againft him, the lords alone determined,
-whether he fhould be committed or no.
Afterwards the commons put in two bills

of accufation againft him, one of divers
- 02 treafons,



212 Prokeutor Domus Communis.

treafons, the other of offences of a lefs na-
ture, and he is by writ brought from the
TFower to anfwer; and then defires copies
of the accufations, which are granted him:

and the king, by advice of all the lordsy
then committed him to the award of three
clquires, to be kept in a tower at #efimin~
Jrer. Ibid, n. 48. ,

Now for the king’s judging him in time
of Parliament, whxch is_the point obje&cd
the cafe goes on thus:

The 1 3th of Marsh, which was four days
after, he-made his anfwer to divers particu~
lars,. the king and th.e lords firting in Par- .
liament:

The 14th being Saturday, the chief juf-
tiee, by the king’s commandment, remem-
bered- 411 the lords of what was done the
day before in this matter, and afked what
advice they would therein give to the king,
At which time they deferred their advice
until the Monday following: but on Monday
nothing was done; and on Tuefday the king

. feat for the lord chancellor, and all the
losds
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jords that were in town, to his palace at
Wefiminfter ; and when they were all affem-
bled, he fent for the duke alfo, who came
and denied divers of the offences, and fub-
mitted himfelf wholly to the king’s rule
and government, to do with him as he
lift. .

Thereupon the lord chancellor, by the
king’s commandment, told him, That he
conceived that the ‘duke, not putting him
on his parage, had fubmitted himfelf wholly
to the king’s rule and governance; where-
fore, touching the treafon, the king held
"him neither clear nor guilty ; and touching
the other offences, the king, 2y force of your
fubmiffion (as the words of the roll are) Jy
his own advice, and not reporting bim to the
advice of bis lords, nor by way of Ndgment
(for be is not in place of judgment) putteth
you to his rule and governance ; that is to
fay, that you before the firft of May next
coming fhall abfent yourfelf out of this
realm of England for five years,

O3 ~And
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And inftantly upon this, fo faid by the
chancellor, the vifcaunt Beaumont, on the
Jbehalf of all the.lords, and by their advice,
affent, and defire declared, That this, that
.was fo decreed and done by him, concern-
ing the perfon of the faid duke, proceeded
not by their advice and counfel, but was
done by the king’s own demeanance and
rule, and defired that this may be entered

in the Parliament-roll with this proteftation, -

“That it fhould not be, nor turn in preju-
.dice nor derogation of them or their pofte-
rity ; but that they might have and enjoy
their liberty and freedom in cafe of their
parage hereafter, as freely and largely as
.ever they or apy of their anceftors enjoyed

before this time.
Upon this it is now objected, that the | kmc
here judged him, and the lords demanded
Jhim not. But it is, firft, plain, that it was
no judgment at all. The chancellor fays
exprefly, it was neither by way. of judgment,
nor in place of judgment. It was only a de-
claration made to him by the king, out of
Parlia-
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Parliament, that he fhould abfent himfelf
out of the kingdom for five years, <Jc.
And this declaration was made by way of
tule and governance of him, and not by
way of judgment.

Secondly, a judgment could not be fo

given againft him, neither was it any legal
banithment ; for, by the ordinary courfe of
the common law, there is no punithment
by banifhment ; and that which hath been
in examples, hath been by judgment given
in Parliament, as appears in that famous
cafe of the dukes of Hercfard and Narfolk,
under Rich. 2, and others at that time,
. And for the lords demanding him, there
was no need at all or colour why they
fhould have demanded his perfon; for he
was not reftrained from them, but was ex-.
trajudicially bid abfent himfelf only out of
the kingdom, and of his own will to obey
the king. When he was about to do fo, he
was taken upon the fea, and there flain,

And for the matter of Judgment and pro-
ceedmg againft him, which fhould other-

04 wilg
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wife have been before thc lords agamﬁ
him, they fufficiendy faved their right by
‘protefting firft, that all that was done teo
the duke by the king, was only by the
king’s own demeanance and rule, and that
this fhould not prejudice their right of par-
age, or jus paritatis, which is their right of
judging as peers, as it is called in the pro-
teftation of the clergy, when they left the
‘houfe, becaufe they would not be party tq
judgment of blood in the 11 Rich. 2.

5th Precedent. An. 8 Hen, 6. the com»

mons petitioning for the difcharge of Wik

fiam Lark, arrefted in exetution during the
_Parliament, and that the king would be
pleafed alfo to ordain, that no lord, knights,
citizens, and burgefies, nor their fervants,
coming to the Parliament, may be arrefted

during the Parliament, unlefsit be for trea. =

{on, felony, or breach of the peace, the
king granted the firft  part ¢ of their petition,
but quant al remnant Te roy § ad'vzﬂ’m

dnﬁver
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. Anfwer 5. To this the anfwer is full,
that the latter part of the bill doth com»
prehend more than it was fit the royal affent
{hould be given unto, or more than was, or
at this day is, the law of Parliament.

For it is, that no member, of either
houfe, be arrefied or detained in prifon dur-
ing the Parliament, faving in thefe three
gafes. To be arrefted, is to be taken by
the officers, by procefs, or otherwife. To
‘be detained in prifon, is either to be detained
after an arreft, or after a commitment from
the bar of fome court, which is never called
an arreft, though in truth it be one. .So
that the bill defired, not only that none
. fhould be arrefted or detained upen an ar-
reft, during the Parliament (which is the
only privilege fuppofed in the body of the
bill) but alfo, that none fhould be detained
in prifon during the Parliament; whereas
there is no doubt, but that any of the houfe.
of commons, or their fervants, or the fer-
vants of lords, being detained in prifon,
wpon an cxecution, ferved upon them be-

" fore
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fore the time of privilege of Parliament ;
or being in execution, in any other ordinary
courfe of juftice, before that time, ought
to be detained ftill, as it is practifed at this
day. And accordingly alfo a fourth limita-
tion is added to thofe three in the 31 Hen. 6.
in Thorp’s cafe, where treafon, felony, furety
of the peace, and condemnation before the
‘Parliamens, are the cafes excepted : fo that
there being more afked by the bill than the
privilege of Parliament allowed, there was
reafon enough why the king affented not
to it.

"6th Precedent. An. 1 Hen. 4. the bifhop
of Carlifle was arrefted by the lord marfhal
in Parliament-time, and not for treafon, ¢5c.
for he was committed to the abbey of S:.
Alban’s, which was no prifon for traitors.

Anfwer 6. The bifhop was committed
for as high a treafon as could be uttered ;
for he exprefly denied Hen. 4. to be king,
in open Parliament. Holling/bead, p. 512.

And
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And for his being committed to the abbej
of St. Alban’s, “that or any other place with-
out queftion, at the pleafure of the king,
was a prifon for traitors, as well as others.

7th Precedent. An. 5 Hen. 4. the lords
of Parliament claimed their privilege to
judge the earl of Northumberland in refpc&
of the ftatute of 25 Edw. 3. and not in re-
fpect of privilege of Parliament.
© Anfwer 7. The lords, in that cafe, ex-
prefly claim and exercife their right of judg-
ment, both in matter of treafon and matter
of trefpafs. They firft confider the ftatute
of 25 Edw. 3. of treafon, and then the fta-
tutes againtt liveries. Thereupon they judge
the earl’s offence not to be treafon, or fe-
lony, but they judge alfo that it was tref-
pafs only; and for that they judge alfo,
that he ought to make fine and ranfom at
the king’s will. So that upon the one fta-
tute, as judges in Parliament, they judge
- the fa&t to be no treafon; upon the other,
o
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10 be trefpafs; and fo give their judgment
as judges of their peers, as well in trefpafs
as treafon. And the iteration of their being
judges in Parliament, in this cafe in the
roll, is an exprefs mention and claim of
their privilege alfo. ‘

8:b Precedent. An. 15 Edw. 3. the king
denied the archbithop of Canterbury to come
into the Parliament-houfe until he had an-
fwered certain anfwers objected againft him
in the exchequer, and then alfo the king
denied his entrance; yet at laft, at the in-
terceflion of the lords, he was admitted.

For this Mr. Attorney cited Matbew Par-
ker de Antiquitate Eccl. Brit,

_ Anfwer 8. Ttis true that the king denied
him for fome time to come into the houfe,
until he had anfwered thofe articles ; "but
he did, upon challenging of his right as a
peer, and baron of the kingdom, come in,
before he had anfwered them; and fo well
he underftood the right of his pairalty, that
though thc Parlxament—houfc door was fhut
againft
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againft him, where he was kept out by vio-
lence, he yet ftood there, and profefied he
would. not go thence, until he was eithen
fuffered to come in, or elfe fome caufe were
thewed why he fhould not. And what the
lords thought of his being kept out of the
houfe, or queftioned in any other court,
fitting the Parliament, may appear in the
roll of that year, where, while he was kept
out, they defired the law to be declared.
touching queftioning of peers in any other
court but in Parliament; and thereupon a.
committee of twelve lords was made to exa-~
mine in what cafe peers fhould be bound.
to anfwer in.Parliament, and not elfewhere.
And the committee’s report is general, Que
les pieres de la terre me deivent eftre arefnez
ne mefnez en judgment, fi.non-en Parliament
& per leur pieres. And the fame day thaw
this was reported, the archbifhop came into
the houfe; where he defired of the king
that he might be. tmcd which. the ‘ king

granted.
YO ' 9th Pre-
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9tb Precedent. An. 3 Edw. 3. termind
Pafe. the bithop of Winchefter was indiCted
in the king’s bench, for departing from the
Parliament at Salifbury.

Anfwer 9. This is the fame Stratford
that was archbifhop of Canterbury in that
cafe of 15 Edw. 3. It is plain that the whole
proceeding againft him was long after the
Parliament, from whence he departed. The
Parliament was kept at Salifbury (not Salsp,
as it is falfely printed in the year-books)
and began in quinden. Michaelis. It ended
31 Oﬂabm following, as appears by the
writs for levying the expences of the knights
and burgefles. Cl an.2 E. 3. m. 15. dorf

And the next Parliament is fummoned
by writ dated the 14th of Fune, 3 Edw. 3.
Clauf in dorfo m. 19. Now Edw. 3. began
his rclgn the 25 Fanuary; fo that from thc
31 Ofober in the 2 Edw. 3. to the 14 Fune -
in 3 Edw. 3. there was neither Parliament
- held, nor any fummons fent forth; in that
time falls Eaffer term, wherein the bifhop
of Wmtan was queftioned in the king’s

bcnch
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bench, as appears both in the year-book,
Pafch. 3 E. 3. fol. 9. and in the rolls of the
cafe ; fo that it proves nothing at all to the
point in queftion, being done out of Par-
liament.

Thefe being read, it was agreed upon‘by
the whole houfe, That the privilege of this
boufe is, that no lord of Parliament, ﬁttmg
the Parliament, or within the ufual times of
privilege of Parliament, is to be imprifoned,
or refirained, without fentence or order of the
boufe s unlefs it be for treafon or felomy, or
Sor refufing to give furety for the peace

And it was thereupon ordered, that the
faid lords fub-committees for privileges,
&¢. or any five of them, fhall meet this
afternoon to confider of a remonftrance of
the privileges of the peers of Parliament,
and of an humble petition to be made unto
his majefty to enjoy the fame.

19 April. The lord prefident reported the
remonftrance and petition of the peers, con-

cerning the claim of their privileges from
5 \ arrefts
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arrefts and imprifonments during the Pars
liament, which was conceived by the lords.
fub-committees for privileges, according to
the order of the houfe the 18th of April;
the which was read 1 & 2 wice in bec verbay
viz.

The remonfirance and’ petition of the
- peers.

May it pleafe your majefty, we the peers
of this your realm now affembled in Par-
liament, finding the earl of Arundel abfent
from his place, that fometime in this Par-
liament fat amongft us, his prefence was
therefore called for ; but hereupon a mef-
fage was delivered unto us from your ma-
jefty, by the lord keeper, that the earl of
Arundel was reftrained for a mifdemeanor,
which was perfonally to your majefty, and:
lay in‘the proper knowledge of your ma-
jefty, and had no relation to matter of Par-
liament. This meflage occafioned us to

‘ enquire

l_‘
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enquire into the ats of our anceftors, and -
what in like cafes they had done, that fo
we might not err in any dutiful refpe&t to
your majefty, and yet preferve our right, and
privilege of Parliament; and after diligent
fearch, both of all ftories, ftatutes, and re-
cords that might inform us in this cafe, we
find it to be an undoubted right and conftant
privilege of Parliament, That no lord of Par-
liament, fitting the Parliament, or within the
ufual times of privilege of Parliament, is to
be imprifoned or reftrained, without fentence
or order of the houfe, unlefs it be for trea-
" fon or felony, or for refufing to give furety
for the peace. And, to fatisfy ourfelves the
better, we have heard all that could be al-
leged by your majefty’s learned council at
law, that might any way infringe or weaken
this claim of the peers; and to all that can
be thewed or alleged fo full fatisfaction hath
been given, as that all the peers in Parlia-
ment, upon the queftion made of this pri-
vilege, have una voce confented, that this is
the undoubted right of the peers, and hath

P been
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been inviolably enjoyed. by them. Where»
fore, we your majefty’s loyal fubjefts and:
ftrvants, the whele body of the peers now
sflembled in Parliament,. moft humbly be~
feech your majefty,,. that. the earl of Arandel,
a member of this:body, may prefently be ad-
mitted, with your gracious favour,. to come,
and fit, and ferve your majefty and the com-
monwealth in the great affairs of this Par-
liament, and we fhall pray, ..

This remonftrance and petition being,
redd, it was generally approved of by the
'whole houfe, and agreed to be prefented to-
‘his majefty by the whole houfe :

And further agreed, that the lord prefi-
dent, the lord fteward, the earl of Cam~
bridge, and the lord great chamberlain,
thould prefently go to the king, to under<
ftand his pleafure, when they. fhould attend.
* Rim.

And the faxd lords- being returned, the
lord prefident reported, that his majefty had.
appointed this day, between two and three,.

: for
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for the whole houfe to attend his majefty
with the faid remonftrance and petition, in
the chamber of prefence at #biteball.

- And ‘it was agreed, that the lord keeper
fhould then read the fame unto the king,
sad prefent it unto his majefty. :

20 April. The lord prefident thus re-
ported the king’s anfwer unto the remon.
firance delivered unto his majefty yefterday.

My lords, ,
- Xe bave [pent [ome time in this bufinefs,
and it being of fome confequence, I fbould be
thosght ra, if I foould give a fudden an
Jwer 5 and therefore 1 will advife of it, and
g#vé you a fall anfwer in convenient time.

" 24 April. The houfe was called ; and the *
earl of Arundel being called, the lord keeper
fignified to the houfe, that his majefty hath
taken into his confideration the petition ex-
hibited by their lordfhips the 1gth of prJ/,
concerning the earl of Arundsl, and will re-
turn anfwer thereunto with all expedition.

P2 2 May.
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2 May. It was this day ordered, that the
" Tord keeper do move his majefty from the
houfe for a {peedy and gracious anfwer unto
their petition on the behalf of the earl of
Arundel.

4 May. The lord keeper fignified untoa
their lordthips, that, according to the order
of the fecond of May, he had moved his
majefty from the houfe on the behalf of the
earl of Arundel, who anfwered, That it is a
caufe that be bath a great deal of care of,
and is willing to give your lordfbips [atisfac-
tion, and bath it in bis confideration bow to
do'it, but bath been interrupted by other bufi-
neffes, wherein Mr. Attorney bath bad occa-
Sion of much conference with bim (as your
lordfbips are acquainted) but will with all
conveniency give your lordfbips [atisfattion,
and return you an anfwer. \

9 May. The houfe being moved to peti-
tion the king touching the earl of Arundel,
thefe lords were appointed to fet down the
form of the faid petition; viz. The lord
prefident, the earl of Effx, the bifhop of

-5 . - Norwich,
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Norwich, the bifhop of Coventry and Lich-
Jield, the lord Ruffel, the lord Denny, the
lord Montague; who reported the fame in
wrltmg, as followeth.

May it pleafe your Maje&y,

Whereas the whole body of peers now
affembled in Parliament did, the 19th of
April, exhibite to your majefty an humble -
remonftrance and petition, concerning the
privilege of peers in Parliament, and in
particular touching the earl of Arundel,
whereupon we received a gracious anfwer,
that in convenient time we fhould have a
full anfwer, which we have long and duti-
fully attended; and now at this time, fo'
great bufinefs being i handling in the houfe,
we are prefled by the bufinefs to be humble
fuitors to your majefty for a gracious and
prefent anfwer.

' Which being read, was approved by the
houfe, and the fald committee appointed to
prefem the fame unto his majefty from the

P3 : houfe, -
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houfe, at fuch time as the lotd chamberiain
fhall fignify unto them that his majefty is
pleafed to admit them to his prefence.

11 May. The lord prefident reported the
king’s anfwer unto the petition from the
houfe, touching the earl of Arundel, viz.

My lords,
- I did little lsok for fuch a mefflage from thy
boufe. I bave been of the bowfe, and did never
know fuch a meffage from the one boife to the
ether : therefore when I receive a meffage fid
to come from yo to your fovereign, you fball
receive an anfwer. o

The lord prefident further reported, that
the lords committees appointed to deliver
the faid petition unto the king did there-
upon withdraw, and require him (the lord
prefident) humbly to defire his majefty, ta
be pleafed to let them know, unto what
point of the faid petition he takes this ex-
ception.

2 And
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And that his majefty willed him (the faid
Hord prefident) to fay this of himfelf, wiz.

The exception that the king taketh is ar
the peremptarinefs of the term, to have a pre-
fent anfwer. And the king wonders at their
Smpatience, fince be hath promifed them an
" anfwer in comvenient time.

Hereupon the houfe altered their former
petition, leaving out the word (prefent) and
appointed the former committee humbly te
. prefent the fame to his majefty, at fuch

time as the lord chamberlain fhall fignify
unto them, when his majefty will be pleafed
to admit them to his prefence.
13 May. The lord prefident reported the
- king’s anfwer unto the petition of this houfe,
¢oncerning the earl of Arundel; viz,
It is true, that the word (prelent) was
Sfomewbat firange unto me, becaufe you do nor
ufe it from one boufe to another: but mow
that 1 know your meaning, you fball know
this from me, that you fball bave my anfwer
Jo fosn as conveniently I can : and this 1 wil}
affure you, it fhall be fuch an anfwer, a3 you
| VI Jhall
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JSball jée I will not trench upon the prwzlege:
of your boufe.

17 May. Their lordfhips being moved to
renew their. humble petition to the king
from the whole houfe, on the behalf of the
earl of Arundel, thefe lords were appointed -
to draw up the faid petition; véz. The lord
prefident, the lord chamberlain, the earl of
Dorfet, the earl of Devon, the earl of Mul-
grave, the vifcount Seye and Seale, the lord
North ; who having penned and reported
. the fame to the houfc, it was. read in bec
verba, viz.

May it pleafe your Majefty, .

The caufe that moves us now humbly to
attend your majefty in our whole body, as
at firft we did, is becaufe we obferve that
the houfe of commons have fpeedily recei-
ved a member of »theirs, being committed ;
we the peers, being ambitious to deferve
of- your majefty, and to appear in the eye
of the world as much refpected in our rights
and privileges as any peers or commons

' have
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have ever been, acknowledging you a king
of as much goodnefs as ever king was, do
now again humbly befeech your majefty,
that the earl of Arundel, a member of our
houfe, may be reftored to us, it fo much

" concerning us in point of privilege, as that
we all fuffer in what he fuffers in this his
reftraint.

Which petition was approved of, and or-
dered to be prefented, at fuch time as the
lord chamberlain fhall fignify his majefty’s -
pleafure to admit their lordfhips. to his pre«
fence. .

19 May. The lord chamberlain fignified
to their lordfhips, that his majefty is pleafed
that this houfe attend him at two of the
clock this afternoon at #hiteball.

20 May. His majefty’s anfwer unto the
petition of the houfe concerning the earl of
Arundel, the 19th of May, at Whitchall, is
reported ; viz.

| My
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w bords, . .

I fee that in your petition you acknowledge
e & king of as much goodnefs as ever kiug
was, for which I thank you ; and I will i
deavour, by tbe grace of God, mever to des
ferve otber : but in_ this I obferve that yox
cantradiét yourfelves; for if you believe me
20 be fuch as you fay I am, you have no rea-
fon to mifiruft the fincerity of my promifes;
Jor whereas upon often petitions made by you
to me comcerning this bafinefls, I bave pro-
mifed to give you a full anfwer with all con-
wenient [peed, by this again importuning of
me, you feem to mifiruft my former promifes.
It may be [aid, there is an emergent caufe,
for that I bave delivered a member of the
boufe of commons. In this, my lords, by your
favour, you are miftaken, for the caufes do
no way agree 5 for that be that was commit-
ted of the boufe of commons was committed
Jor words [poken before both boufes, which
being fuch as I bad juft caufe to commit bim,
yet, becaufe I found that they might be words
only mifplaced, and not ill meant, and were

S
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Jo conceived by many boneft men, I was con-
tented upon this interpretation to releafe bim,
without any fuite from the lower boufe
ewhereas my lord of Arundel’s fault was di-
rettly againft myfelf, baving no relation to
the Parliament. Yet, becaufe I fee you are fo
impatient, I will make you a fuller anfwer
than yet I bave done, not doubting but that
you will reff contented with that. It is true,
I committed bim for a caufe which moft of
you know 5 and though it bad been no more,
I bad reafon to do it : yet, my lords, Iaffure
you I bave things of far greater infportance
to lay to bis charge, which you muft excufe
me to tell you at this time, becaufe it is mot’
yet ripe, and it would much prejudice my fer-
vice'to do it. And this, by the word of a
king, Ido not [peak out of a defire to delay
you, but as foon as it is poffible you fboall know

the caufe, which is fuch, as I kmow you will

not judge to be any breach of your privileges ;
fory my lords, by this I do not mean to fbew
the power of a king, by diminifbing of your
privileges,

This
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This being read again, it was ordered,
the committee for privileges to meet on
Mbonday next, at two of the clock poft me-
ridiem, and to confider how further to pro-
ceed with dutiful refpect to his majefty, and
yet fo as may be for the prefervation of the
privileges of the peers of this land, and the
liberties of the houfe of Parliament.

24 May. The lord prefident reported the
petition agreed on by the lords committees
- for privileges, . to be prefented unto the
king, which was read in bec verba, viz.

~ May it pleafe your moft excellent Majefty,

Whatever our care or defire is to preferve
our right of peerage, yet it is far from our.
thoughts, either to diftruft, or exprefs any
thing that ftands not with the affe&ion and
duty of moft loyal and loving fubjeéts: and
therefore in all humilitie we caft ourfelves
before your majefty, affuring ourfelves, in
that facred word of a king, that with all:
poﬁible convenience your majefty will pleafe

either
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cither to reftore the peer to his place in Par-
liament, or exprefs fuch a caufe as may not
" infringe our privilege.

“‘Which was generally approved of, and
ordered to be prefented to his majefty by
the whole houfe, and the earl of Car/ifle and
the lord Carleton to go prefently, and know
the king’s pleafure, when they fhall attend
his majefty.

Who, being returned, reported, that his
majefty had appointed this afternoon at two
of the clock for the fame.

25 May. The lord keeper delivered the
king’s anfwer unto the petition of the houfe
yefterday at Whiteball to be read, which
followeth in bec verba, fwz.

My lard&,

Your often coming to me about this bufinefs
made me fomewbat doubt leaft you did difiruft
me s but now, fince I fee you rely wholly on
me, I affure you, that it fhall prevail more
upon me than all importunities 5 and if ye bad

done
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done this at firf, I fbauid bave beem more
carefull to bave givem you comtenty and wow
I affure ye, that I will ufe all peffible fpeed
to give you f[atisfallion, and at the fartbg#,
before the end of this Parliament.

- - This being read the fecond time, the
houfe was moved, that all bufinefs might
be laid afide, and that confideration might
be had how their privileges may be pre-
ferved unto pofterity ; and the houfe being
put into a committee for the freer debate
thereof, and afterwards refumed, it was or-
dered, the houfe to be adjourned till to-
morrow, and all bufinefs to ceafe.

26 May. The lord keeper delivered thu
meflage from the king, viz.

His majefly batb willed me to /igmfj' unto
your lordfbips, that be doth marvail that bis
meaning in bis laft anfwer fhould be miftaken ;
and, for the better clearing of bis intention,
bath commanded me to deliver unto your lord-
Jhips bis further anfwer, which is, that your
lordfbips laft petition was fo acceptable to bis

majefy
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majcfy, that his intent was then, dnd be is
Lill refobved, to [atisfy your lordfbips ﬁdb iw
what you then defired. '

It is ordered, that all bufinefs be ad-
journed till this day fevennight.

And memerandum, that the duke of Back-
swgham began to fignify unto their lord-
thips, that he would decline his defire to
- have the king’s council allowed him to
plead his caufe: but the lords would not
hear him, becaufe-they would entertain no
bufinefs; and fo the houfe was adjoumed
to the fecond of Fune.

2 June. The lord keeper delivered a mef-
fage from the king to this effect.

His majeflty bath commanded me to deliver
30 your lordfbips a meffage touching the earl
of Arundel; that bis majefy hath thought of
that bufinefs, and bath advifed of bis great
and prefing affairs, which are fuch as makes
bim anwilling to enter into difpute of things
doubtful; and therefore to give clear fatisfac-
tion touching that cafe, whereby you may the
more cheerfully proceed in the bufinefs of the

houfe,
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boufe, be bath endeavoured as much as may
be to ripen it, but cannot yet effef ity yet is
refolved, that by Wednefday fevennight at
#be furtheft, be will cither declare the caufe,
or admit bim to the boufey and addeth fur-
“ther, upon the word of a king, that if it
Shall be foaner ripe, which be bath good caufe
to expe, be will declare it with the fooneft ;
and further, that if the occafion do enforce
2o fray to the time prefixed, yet be doth not
purpofe to fer fuch a fhort end to the Parlia-
ment, but that there fhall be ample and good
Jpace between that and the end of the feffion,
to difpatch affairs. i
This meflage being delivered, the houfe
‘was adjourned ad libitum, and put-into a
committee, and being refumed, it was agreed
all other bufinefs to ceafe, but this of the
earl of Arundel’s concerning the privilege of
the houfe, and the houfe to meet thereon
to-morrow morning, and to be put into a
committee to confider thereof ; and fo the
houfe was adjourned to the next day.

3 Fune.
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* 4 Yune; The lord keeper delivered a mef-
fage from the king to this effed, viz.
That in the master cancerning the earl of
Arundel, bis Majefty bath been very coreful
und defirous to avoid all jealoufy of violating
the privileges of this boufe, that be continueth
Rill of the fame mind, and doth much defire
20 find out fome expedient way, which might
Jatisfie your lordfips in point of privilege,
and yet not binder bis majefty’s [ervice in that
particular 5 but becaufe this will require fome
time, bis majefly (sbough bis great affairs are
inflant and preffing) is anwilling to urge your
lordfhips to go on therewith, till bis majefly
bath thought on the other; and therefore bath
commanded me to fignifie bis pleafure, that bis
wajcfy is contewted your lordfhips adjourn the
boufe until Thurfday next ; and in the mean
vime bis majefty will take this particular bufi-
nefs into further confideration.
- It is agreed, that the lord keeper ren-
der unto his majefty from the houfe their’
humble thanks for his gracious refpe& unto
their privileges: and then the lord keeper
o Q. .  demanded
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demanded of the lords, whether their lord-
fhips would adjourn the houfe until Thar/-
‘day; whereunto it was agreed; and.all
"bufinefies to ceafe until the faid Thur/day.

8 June. The lord keeper delivered this
meflage from his majefty, viz.

That on Saturday laf bis majefly fent word
20 the boufe, that by this day be would fend
them [uch an anfwer concerning the earl of
Arundel, as fbould fatisfie them in point of
privilege; and therefore, to take away all
difpute, and that their privileges may be in -
the [ame cfiate as they were when this Par-
liament began, bis majefly bath taken off bis
refiraint of the faid earl, wbereby be bath -
berty to come to the boufe. }

The earl of Arundel, being preﬁ:nt, did
render his humble thanks unto his majefty
for this his gracious favour unto him, and
gave their lordthips afo moft hearty thanks
for their often interceffions for him unto the
king, and protefted his loyalty and faithful
fervice unto his majefty.

'§s.
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§ 8 Haw tbe party arrefted bath been
jét at Izéerty

. An.8H. 6. n. 57. William Lark, fervant
toWilliam Mildred, a burgefs of Parliament,
being ?,rrc{tcd, and imprifoned in the Fleet,
upon an execution, out of the king’s bench,
upon complaint made thereof by the com-
mons, the king, by advice of the lords, at
the requeft of the commons, and by con-
fent of the plaintiff, ordered the faid #il-
" liam Lark to be delivered out of prifon:.
and that after the end of the Parliament;
the plaintiff fhall have execution again by
procefs, as if there had been no execution

had before. |
An. 31 H. 6. The Parliament began at
Reading 6th March, and continued until the
28th day of March, and then, after divers
prorogations, it began again at #efiminfter
the. 14th of February following. In the in-
terimg between the prorogation in Apri/ and
the accefs the 14th ‘of February following,
Q.2 : Thomas
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Y' bomas T borpe, the fpeaker, is arrefted in
execution, at the fuit of the duke of York:
* The commons made requeft to the lords for
their fpeaker’s liberty. The lords demanded
the opinion of the judges (touching the ar- -
reft in time of prorogation) and denied him
his liberty ; whereupon the commons were
commanded to choofe a new fpeaker.

An. 39 H. 6. n. 9. Walter Clarke, a bur-
gefs of Chippenbam, in the county of Wilts,
being committed to the Fleet for fundry
condemnations, as well to the king as to
others, and owtlawed upon fome of them
at the fuit of the king and of athers, is
difcharged, and fet at liberty out of the
Fleet, at the petition of the commons to
the king and lords, and that without bail
or mainprize.

An. 12 E. 4. at the hke petition of the
commons, #William Hide, a burgefs of Chip-
penbam, in Wilts, being in execution in the
king’s bench, is delivered by a writ out. of
the chancery, faving the Plaintiff’s right to

have execution again, after the Parliameng
ended, #. 535.
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An. 17E. 4. n. 35. it is enafted, That
Fobn Attwill, a burgefs for Exeter, being
condemned during the Parliament in the
exchequer upon eight feveral informations,
by the purfuit of Fobn Taylor of the fame
town, fhall have as many writs of fuper/e-
deas therefore, as he will, until his coming
home. '

Here arifeth a doubt, whetber the party
privileged might be delivered out of the exe-
_ cution, without an afl of Parliament, that
is, without the confent of both houfes and
the king.

“There may be much difpute upon this
queftion. The ftrongeft allegation againft
it is, that it will prejudice the plaintiff’s ex-
ecution. But, fince the party privileged is
not to be arrefted for any debt, trefpafs, or
contratt, prout an. 5 H. 4. n. 71. nor can
be arrefted during the Parliament, but for
treafon, felony, or breach of the peace,
prout an. 8 H. 6. n. 57. my opinion is, that
the arreft upon an execution for debt, tref-
pafs, or contrac is merely void, and thep .

Qg it
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it can be no prejudice to the. plaindiff, but
he may have a new execution after the end
of the Parliament : fo that an a¢t to deliver
him that is fo arrefted, or to fave the plain-
tif’s rights for a new execution, is ex abun-
danti, and needlefs. _
And, under corre&ion be it fpokcn; the
declaration of the judges in * Thorp’s cafe,
_viz. That there is no general fuperfedeas #o
Jurceafe all procefls, muft be underftood for
gll time, and not for all procefs, thereby ta
' exempt

* The opinion of the juydges, delivered by the
chief juftice, in Thorp’s cafe, an. 31 H.6..
Rot. Parl. n. 23, 26, viz, ,

« As for declaration of the proceedings of the hbawer
courts, in fuch cafes as awrits of fuperfedeas of privilege
of Parliament be brought and delivered, the chief juftice
faid, There be many and divers fperfedeas of privilege
of Parliament brought into the court, but there is no gene-
ral fuperfedeas brought to furceafe all procefs ; far if thére
Jbould be, then this bigh court of Parliament, that minifiveth

&l juftice and equity, fbould let the procefs of the common
faw, and fo it fbould put the partic complainant withoxt

. ‘ - remedie;
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exempt executions. And their declaration
at that time alfo, That if any perfon that is
a member of this bigh court of Parliament,
be arrefied in fuch cafes as be not for treafon
or felony, or furety of the peace, or for a con-
demnation. bad before the Parliament, it is
ufed that all fuch perfons fball be releafed of.
fuch arrefts, &c. cannot be underftood to
except arrefts upon execution, fitting the
Parliament, but of fuch arrefts, in the in-
terim between the adjournment and the ac-
cefs, as Thorp's was; for otherwife, to fay
that the privilege is from arrefts for debt,
and yet to be fubject to arrefts upon exe-
cution for debt, is mere frivolous, and but

remedie 5 for fo much as adions at common lew be ot de-

termined in this bigh court of Parliament. And if any p;r.

Jon that is a member of this bigh court of Parliament be

arrefied in fuch cafts as be not for treafon aor febony, or

Jurety of the peace, or for & condemnation bad before the

Parliament, it is ufed that all fuch perfons fbould be re-

leafed of fuch arrefts, and make an attorney, Jo that they
may bawe their freedom and lxben;v Sreely to attend upon

the Parliament,

Q4 athew
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a fhew of privilege, and no privilege in-
deed. And whereas the judges did then
further declare, That it is afed, that all per-
fons fhounld be releafed of fuch arrefs, and
make an attorney, fo thas they may bave their
freedom and liberty fully to emtendwuipon the
Parliament ; 1 am of opihion, that ip fuch
cafes they did not ufe to make any attorney
‘at all; for the party had a fuperfedeas to
ftay all proceedings againft him. For it is 3
breach of privilege to commence but a fuig
in Parliament-time againft a member there-
of ; or elfe Bogo de Clare had not been pu-
- nifhed for citing the earl of Cornwall, whenas
the earl might appear by a protor, an,
18 E. 1. nor had the mafter of the Temple
his petition been denied to diftrain upon a
houfe of the bithop of §¢. David in Parlia-
ment-time, whenas the bithop might make
an attorney to profecute a replevin, an. eo-
dem E. 1. nor would king Edw. 2. have
commanded by proclamation, that the jufc
tices of aflize thould fuperfedere, where ba-
rons or others fummoned to Parliament
were
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"were parties, they then not being arrefted,
but defendants only. It is not enough
that a member of Parliament be free in
perfon ‘anly, but in mind alflo. But how
can his mind be free, if he be fubje& to
exccutions, and being arrefted, be without
remedy for his liberty, unlefs by a folemn
att' made by confent of king, lords, and
commons? So that I conclude, leaving
others to their own fenfe in this point, that
all arrefts upon executions are merely void
in this cafe; that the party fo arrefted might
be fet at liberty by a fuperfedeas out of the
chancery ; and that fuch deliverance is no
prejudice to the plaintiff, the former arreft
being none, but merely void.

But if I be demanded for antient prece-
dents, I anfwer, there are none recorded ;
for that the fuper/edeas was granted of courfe,
being due, and needed no petition for it.
Yet there are precedents of latter times to
prove it direitly; viz. Fournal. H. Com. die J
Mere. 22 Febr. an. 18 Eliz. Report was
madc by Mr. Attorney of the dutchy,

from
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from the committee for the delivery of

Mr. Hall’s man (Edward .Smalleye) an-

refted in execution, that the faid com-
mittees found no precedent for the fetting

at large by the mace any perfon in arreft,

but only by writ; and that by divers pre-
cedents of record perufed by the faid com-

mittees, it appeareth, that every knight,.
citizen,” and burgefs of this houfe, which

doth require privilege, hath ufed in that
cafe to take.a corporal oath before the lord

chancellor or lord keeper of the great feal

of England for the time being, that the
party for whom fuch writ is prayed, came

up with him, and was his fervant at the .
* time of the arreft made.

And thereupon Mr. Hall was moved by
the houfe, that he thould repair to the lord
keeper, and make oath in form aforefaid,
and then to proceed to the taking of a war-
rant for a writ of privilege for the faid fer-
vant, according to the faid report of the faid
former precedent.

By
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By this appears the remedy for their li-
berties out of arrefts, and that executions
are mot exempted ; for Mr. Hall his man
was then in execution, as appears after-
wards in the fame journal. I find not that

the burgefs did take an oath in cafe of pri- ,
vilege for his own liberty ; happely the fhe- .

riffs return, or a certificate thereof, was fuf-
ficient.

The writ of privilege being fo eafy to be
had, what needed any petition to be made
by the commons to the king and the lords
for the fame? And as there is no precedent

for this in the time of Edw. 3. Rich. 2.

Hen. 4. nor Hen. 5. fo there are none to the
contrary; and the lords in queen Elizabetb’s
time did ufually, of their own authority, de-
liver their fervants out of execution, if ar-
refted in Parliament-time.

LI,

‘But now this doubr is cleared by the fta-

tute of 1 Fac. cap. 13, for new executions

to be_had againft fuch as are delivered out

of execution by privilege of Parliament,
and for difcharge of them, out of .whofe
. cuftody
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cuftody they are delivered; which ftatute
notwithftanding faith, that it was heretofore
only doubted of, whether fuch deliverance
by privilege of Parliament were prejudicial
to the plaintiff or no.
~ A queftion may be touching the ftay of
a fuit againft a Parliament'man in time of
privilege, whether the fuperfedeas hath been
ufed to be direted to the judge or to the
plainuff?
- For refolution hereof, though an. 8 E. 2.
a general fuperfedeas went out to the judges
to ftay all fuits where fuch are parties, and
particular writs of fuperfedeas have ufually
been granted out of the chancery in - latter
times ; yet an. 1 E/iz. an injunétion out of
the chancery was granted unto the plaintiff,
to ftay a trial at the affizes in Parliament-
time between Broxbam and the lord Wik
loughby.
~ And in 1* Car. 23 Feb. an order of Par-
hament was made, that a trial at the affizes
fhall be ftayed, and that the plaintiff’s coun-
fellor and attorney fhall not proceed therein,
in
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in the caufe between Harrifon plaintiff, and
Atkinfon, fervant to' the earl of Devongbire,
defendant.

And note, that the lords rejected. the pc~
 tition of Fobn Watfon, fervant to the earl
of Nottingbam, who complained of one Tbo-
mas Brett for proceeding to a trial at the
aflizes, notwithftanding that Brett knew of
his neceffary attendance on the faid earl in
time of Parliament; for that the petitioner
. ought to have had an order from the houfe
* for ftay of the faid trial. 1 4pril. an. 1 Car,
Whereby it may feem, that to commence
a fuit is a breach of privilege; but it is
none to proceed to a trial upon 2 fuit com-
menced before, unlefs he be firft counter-
manded.

And note, that thefe orders for ftay of
trials, &¢. are to be diretted to the party
plamtxﬁ' his attorneys, &Fc. and not to the
judges. ~ For they cannot ftay the trial, if

the plaintiff will proceed, notwithftanding . .

any fuch order; for it is againft the law. .
But the plaintiff may be punifhed, if he
con-
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contemn the lords order and break the pn-»
vileges of Parliament.

§ 9. In what cafés a new fpeaker bath
been chofen.

An.1 H. 4. n. 62. The commons pre-
fented Sir Fobn Cheyny, knight, for their
fpeaker, whom the king allowed.

The next day, the faid Sir fobn, and the
commons, came before the king, and Sir *
Fobn declared, that for a fudden difeafe
which happened, he was unable to ferve,
and that the commons had chofen Sir Fob»
Dorewarde, knight, in his place, befeeching
the king to allow of him; which the king
did, and commanded him to be fpeaker,

. ». 63.

An. 1 H. 5. The commons prefcnted Wil
liam Stourton, their fpeaker, the 18th May.
The 22d of May the faid #illiam Stosrton

_ made a fpeech to the king, on the behalf of
the commons; and ngng rg:qmr_cd to exhi-
bit
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bit certain articles in writing, he immedi-
ately promifed fo to do.

On the 2 5th of May Fobn Dorewarde did,
on the commons behalf, deny that they had
given their affent to exhibit the faid aruclcs
in writing, #. g.

And on the 3d of Fume the commons
‘prefented the faid Fobn Dorewarde for their
fpeaker, whom they had chofen, for that
the faid #illiam Stourton lay fick in his bed,
‘and was not able to execute the faid office,
#. 11. Itfhould feem that Stourton was fick
for grief. Note, the king was not firft ac-
quainted with their choice of a new fpeaker
before they prefented him. '

An. 15H. 6. The commons prefented Sir
Fobn Tyrrell, knight, their fpeaker, in Fa-
nuary.

The 11th of March, the king underftand-
ing Sir Fobn Tyrrell was fallen fick, com-
manded the commons to choofe a new
fpcaker, which they did that day.

An. 28 H. 6. Sir Fobn Popbam, knight,
was. prefentcd fpeaker; he defired to be ex~

cufed
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cufed in refpect of his age, and that a new
choice might be made, whereunto the king
agreed ; and thereirpon the commons chofe
and prefented Sir William Trefbam, knight,
the fame day. . .

An. 31 H. 6. Thomas Thorp was prefented
fpeaker. After the adjournment of the Par-
liament he was arrefted in execution at the
fuit of the duke of 2ork. The commons
at the accefs the 14th of February pray his
liberty, which was denied; and the com-
mons commanded to choofe a new fpeaker.
The 16th of February the commons fent
word that they had chofen Sir Thomas Char+
leton, knight, for their fpeaker in the place
of the faid Thomas Thorp; and the chan-
cellor anfwered, that the king liked him,
7. 29. ‘

Thefe are all the antient precedents, -

An, 5 Eliz. Thomas Williams, efquire;
was prefented fpeaker, The Parliament is
prorogued divers times; the fpeaker dies.

‘At their accefs, an. 8 Efiz. 3oth of Sep-
tember, the commons (by four of their houfe)

5 fignified
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fignified their fpeaker’s death to the lords,
requefting their lordfhips aid to intimate the
fame to the queen. The lords appointed
the lord keeper and three more to accom-
pany thofe four (being all privy-counfellors)
to the queen, and in the name of both
~houfes to declare the fame to her majefty,
which was done.

On the firft day of Oftober the commons
were affembled in the upper houfe : and her
majefty’s commiffion read, directed to the
lord keeper, repeating the whole bufinefs ;
commanding, con{’cltutmg, and appointing
the lord keeper, in her name, to call the
commons before his lordthip, and the lords
in the higher houfe of Parliament, and there
in her majefty’s name to will and command
them to refort to their accuftomed place,
and there to choofe amongft themfelves a
new fpeaker: and after they have made
their election, that three or four of them,
for and in all their names, fhall fignify the
fame unto her majefty ; and thereupon her
majefty will fignify unto them’on what day

they
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they fhall prefent him unto her.—This is
the effeét of the commiffion.

‘The next day the commons prefented Sit
Richard Onfiow, the queen’s follicitor, for
their fpeaker.

An. 14 Eliz. Robert Bell was prefented
fpeaker. The Parliament being prorogued
divers times, he was made chief baron of
the exchequer, and died. At the accefs 16
Yanuary, an. 23 Eliz. the commons ac-
quainted the lords with his death, and the
fame courfe was taken for a new eleftion,
prout amtea, an. 8 Eljz.

The commifion, an. 8 Eliz. for choice of

a new fpeaker.

Ekzabeth, by the grace of God, queen
of England, France, and Ireland, defender
of the faith, {&Jc. To our right trufty and
right wel-beloved counfellor Sir Nicholas
Bacon, knight, lord keeper of the great feal
of England, greeting: Where in the begin-
~ ing of this prefent Parliament, holden at
Wef-
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Wepminfier the yth day of Fanuary, in the
fifth year of our reign, the knights, citi-
. zens, and burgefles, being affembled in the
fame Parliament, were commanded by us
to go to their accuftomed place, and there
to choofe amongft themfelves one to be
their fpeaker, according to the accuftomed
mannet ; whereupon the fame knights, ci-
tizens, and burgefles did elet and choofe
one Thomas Williams, efquire, to be their
fpeaker; and the fame their eleétion did
afterwards certifie unto us, which we did
allow and ratify ; fince which time, this our
prefent Parliament hath been continued by
divers prorogations, until the goth of Sep-
tember, in this prefent eighth year of our
reign : at which day the lords fpiritual and
- temporal, and alfo the faid knights, citi-
gens, and burgefles, being affembled for
this prefent Parliament, at Wefiminfter, in
their accuftomed places, the faid knights,
citizens, and burgeflfes have declared unto
us, that the faid Thomas Williams fince the
laft fefion of this prefent Parliament is

. "R2 dead,
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dead, and thereupon have made their hum-
ble fuit and, petition unto us, that they
might have licence and commandment from
us to proceed to ele¢t amongft themfelves
one other to be their {fpeaker, for the reft
of this prefent Parliament yet to come;
wherefore, we having certain and perfect
knowledge that the faid Thomas Williams is
dead, as they have alleged ; and confider-
ing their humble petition very meet and
neceffary to be granted, have appointed
and conftituted you, and by thefe prefents
we do will, command, conftitute, and ap-
point you, for us, and in our name, to call
the faid knights, citizens, and burgefies be-
fore you, and other the lords fpiritual and
temporal affembled in this our prefent Par-
liament, in the higher houfe of Parliament
at Wefiminfter, and then for us, and in our
name, to will and command the faid
knights, citizens, and burgefies, to refort
to their accuftomed place; and there to”
elect and choofe amongft themfelves one
fufficient and able perfon to be their fpeaker

for
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for the reft of this prefent Parliament yet
to come; and after they have fo made their
ele@ion, that then three or four of them,
for and in all their names, fhall fignifie the
fame unto us; and thereupon we will fur-
ther fignifie our pleafure unto them, what
day and time they fhall prefent the perfon
eleted before us, as heretofore hath been
~in like cafes accuftomed to be done : where-
fore our will and pleafure is, that you da
diligently attend about the doing of the pre-
mifes, and execute the {ame with effet. In
witnefs whereof we have caufed thefe our
letters of commiffion to be fealed with our
great feal. Witnefs ourfslf at #efminfter,
&c,

R 3 CHAP.
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CHAP VI

RECEIVERS AND TRIERS OF
PETITIONS.

HE laft ceremony ufed the firft day

of the Parliament is, that when the
lord chancellor hath ended his fpeech to
the commons to choofe their fpeaker, then
" the clerk ftands up, and reads, in French,
the names of the receivers and triers of pe-
titions.

§ 1. By whom receivers and triers of pe-
titions were appointed, and when.

Some records make it doubtful, whether
the king and his council, alone, or the
king, his council, and the lords, did ap-
point thefe receivers and triers. I will re-
cite the precedents, and then deliver my
opinion. ' '

An.
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An. 6 £. 3. in the Parliament held at
© York, on Wednefday offab. [anili Hillarii,
on the fame Wednefday, it is agreed by our
lord the king and bis council, that petitions
be received, as was agreed in the laff Parlia-
ment. Then the record names the time for
their delivery. And that the petitions be de-
livered unto Sir Henry Edeneftowe, clerk of
the Parliament, Sir Thomas de B. Sir Tho-
mas de E. &c. ' 4

. Ttem, it is agreed, that the archbifbop of
York, the bifbop of Ely, (c. fball be triers,
And fo proceeds, and fhews, how they are
to be,anfwered, {&c. And the Parliament
was adjourned to the next day, for that the
lords were not fully come ; and the caufe of
fummons was pronounced that next day,
which was reckoned the fecond day of the
Parliament.

An. 14 E. 3. at the Parliament held at
Weftminfter, the Wednefday next after Mid-~
~ Jent Sunday, in prefence of the king.

Firft, it is entered in the roll, that pro-
clamation was made in Weftminfier-ball

R4 againft
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againt wearing of weapons, riots, &¢. and
unlawful games near the Parliament-houfe;
then thus, & mefme le jour feurent les fouze-
[eritz attitlez de faire les chofes fouzeferitz 5
cef a favoir, Sir Thomas de Brayton foit
clerke du Parliament. Item, pur recesvire les
petitions & Engleterre font affignez Mich, de
W. Tho. de B. &¢. Then, the time for the
delivery, and the triers, of petitions. :

Then, that the Thurfday next following
the Parliament was adjourned unto Satur-
day, &Fc. on which day was declared the
caufe of fummons.

So here they are appomted in the prqﬁ:rm
of the king, but it is not named by whom.

An. 15 E. 3. Lume, in guzmlm Pafche,
the roll begins thus. Firft, iz is agreed, that
Sir Thomas de Brayton be clerk of the Par-
liament.

Ttem, it is agreed by our lord the king,
“and thefe of bis council who were then come,
that a proclamation be made that none fball
bear arms, &c.

Then follows the ordmary proclamation,

Item,,
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Ttem, un crie fu fait, that whofoever will
exhibit petitions unto our lord the king and
" his council, that they exhibit them between
this and Saturday next, &c. & feront af-
fignez to receive the petitions of England,
thefe under-written, viz. Sir Thomas de E.
&c. and fo names the receivers and triers.
Item, it is agreed, for that the prelates,
earls, barons, and cther grands are not yet
all come this Menday, the firft day of the
Parliament, to continue the Parliament to
the next day, being Tuefday, &c. From
thence it was continued alfo to Wednefday,

and from Wednefday to Thurfday, for the |

fame caufe ; and on Thurfday the caufe of
fummons was propofed.

An. 17 E. 3. the Parliament was fum-
moned to begin on Monday, quinden. Pafc.
the king and fome few lords came, and the
Parliament was continued to the next day,
being Tuefday; on which Tuefday it was
agreed, by the king and council, that pro-.
clamatxon be made agamﬂ: wearing of arms,
Ee.

And
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And a proclamation was made the fame
day for delivering of petitions by Monday
next to the king and his council.

Et feront affignez to receive the faid peti-
tions, {Jec. prout an. 15. And on Wednef:
day following the caufe of fummons was
declared. '

An, 18 E, 3. Lune, proxim. poft ofiab,
Trinitqt. the roll begins thus, Enprimes fait
affaver g¢ a mefme le Lundy, there affembled
in the Parliament-chamber, our lord the king
and the prelaiz and grandz underwritten, viz,
The archbithop of Canterbury, the bithop
of Chichefter, Bath, and Ely, and the ear]
of Huntingdon, together with fome abbots
and barons and knights of the counties, E#
Jfu recitez devant eux, &c. the fummons of
the Parliament to be as on that day, and
the fmall appearance, wherewith the king
was offended, {F¢. And the king com-
manded to continue the Parliament to Tuef
day, being the next day,

Jiem,
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Item, be it remembered, that our lord
the king commanded proclamation to be
made, £9c. againft wearing of weapons, &e.

And on the faid Tuefday our lord the
king, and the faid prelates, and the bifhops
of London and Cardoil, together with the
faid grands, affembled again in the faid
chamber: Et illoques furent accordex les
noms de ceux, qui receverotent les petitions du
Parlement, en la manner ge Senfust; ceft af-
Javoir, primerement, [t affignez de recei-
wire les petitions &’ Engleterre, &c.

And fo names the receivers and #riers
and becaufe the prelates and other grands
were not come on the faid Tuefday, Si fu
accordez &9 affentuz de continuer le Parlement
tang, au Mefkerdy, pur attendre la venue des
ditz grandz; & de ce Mefkerdy tang; a Foedys
on which Thurfday the caufe of fummons
was propounded, (.

There are fome other precedents of this
nature, Zempore E. 3. to fhew that the king
and fome lords met the firft day of the Par-
biament, and for that there appeared but a

few
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fcw lords, the caufe of fummons was not
then declared; only receivers and triers of
petitions were appointed, and the Parlia-
ment continued unto another day. But the
records do not fay dire@tly by whom they
were appointed, prout an. 20 E. 3. Furent
affignez, but fays not by whom.

An. 21 E. 3. Fu ordene que certeines per-
fons feroient affignez pour recever les petitions.

An, 25 E. 3. Sont affignez.

An. 29. Confimile.

By thefe it doth not directly appear by
whom thefe receivers and triers were ap-
pointed.

That of 6 Edw, 3. faith, Par nofire jé:g-
neur le roy & fon confell. By bis council are
here underftood thofe of the privy council,
who wer¢ fummoned to Parliament, and not
the lords of Parliament, as fhall be declared
elfewhere.

The reft {peak indefinite that they were
affigned, but name not by whom.

Vide the Parliament-roll of 37 Edw. 3.
when the caufe of fummons was declared

firft,
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“firft, before the names of the receivers and
triers were publifhed (according to the ufe
at this day, and of all Parliaments fince the

~ 2gth of Edw. 3.) and there it is thus in the
end of the caufe of fummons; Ef outre le
dit roy volt qe fi nul fe [ent grevez mette
avant [a petition en ce Parlement, & il en
avera covenable repons, &5 fur ce ad affignex
afcuns de fes clercs en la chancellerie recei-

‘vours des ditz petitions; then follow their
names.

Here it appears, that zhe king’s will is,
that if any find himfelf grieved, he exhibit
his petition, &¢c. and be (the king) hath af-
figned certain of his clerks of the chancery
to be receivers, {J¢.

An. 38 E. 3. & 43 E. 3. Confimile.

An. 40 E. 3. The lord chancellor con-
cludes his fpeech touching the fummons ;
The king’s will is, gue chefcun qui fe [ent
grievez mette devant fa petition a ces [qui]
Jont affignez de par luy de les re[m'vre] &
auffi de le: trier.

The
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The reft fpeak indefinite; but thefe fa-
tisfy me fully, that none but the king, o
the lord chancellor d¢ par Iay, appoints thefe
receivers-and triers, &c.

I have perufed all the records of Edw. 3.
of purpofe for this, for that fome doubt
hath been made thereof.

§ 2. Who were appointed receivers, and
who triers. -

Receivers of petitions were ever the maf:
ters of the chancery ; the records name them
glercs de la chancellerie, and no other were
antiently appointed but they ; fave that an,
6 E. 3. the clerk of the Parliament (who I
think was a mafter of the chancery alo) is
appointed one. But none that had writs of
fummons were appointed receivers, fince
6 Edw. 3.

This order was conftantly obferved whxlﬁ
thefe receivers and triers were in ufe: but
fince they began to be out of ufe, and
named pro forma tantum, the judges are
mingled with them.
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As none-that were fummoned to Parlia-
ment were appointed receivers, fo fione but
they who were fummoned were appointed
triers of petitions 3 they were ever of the
prelates, and nobles, and judges. ‘

And the chancellor and treafurer were
appointed to be called when need required,
and they could attend; as fome records have
1t
" An.21 E. 3. the receivers and triers of -
petitions are named; and that the triers
of the petitions of England, &c. fhall call
the king’s ferjeants; and.the triers of
the petitions of Gafeoyne, &c. fhall call
unto them the juftice and treafurer of Ire-
land for Irifb bufinefs, if need be: then it
follows, Et pur efforcer les auditors, & tryors
des ditz petitions, as well for England as
for other places, thefe under-named are or-
dained )
~ The archbithop of Canterbiry, the chan-
cellor, the treafurer, and the chief juftice;
" 20 be with the faid triers when they may en-
tend it, and need fhall be.

2 § 3
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& 3. Within what time the petitions were
to be delivered.

Primo die debet fieri proclamatio, - primo in
aula vel monafierio [cu aligno loco publico ubi
Parliamentum tenetur, & pofimodum in civi-
tate vel villa, quod omnmes illi qui petitiones
& querelas deliberare voluerint ad Parliamen-
tum, quod illas deliberent a primo die in quin- -
que dies proxime [equentes. Modus tenends
Parliamentum MS.

This order was antiently obferved, as it
may appear by the Parliaments of Edw. 3.
where the proclamation is often mentioned,
vide 15. 17. 20. 25 Edw. 3.

In all the Parliament-rolls which record
thefe receivers and triers, a day is limited
for the delivery of thefe petitions; feldom
above fix days; which hath fome times been
prolonged for two or three days, ex gratia
regis. Prout, an. 25 E. 3. oftabis Purifica-
tionis, & 25 E. 3. in feflo faniti Hillarii.

The
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The reafon of this fhort time for the de-
livery of petitions was, for that the Parlia-
ment did feldom Jaft many days ; and there-
_ .fore they were then appointed 4lfo on the
firlt day of the Parliament, although it was
afterwards adjourned to another day.

Here may be a doubt of the time for
anfwering thefe petitions, whether during
the Parliament only?

As many as time would petmit were an-
fwered, fitting the Parliament; and to that
purpofe the feveral triers had feveral places
to meet in, and they were often put in rhind
"by the chancellor to atténd the. fame, proas
an. 25 K. 3. #: 8. in fine.

§ 4. What kind of petitions they were.

They were for the moft part petitions of
private perfons for. relief of any wrong done
them, or for the king’s grace, prout,

Aq. 1 E. 3. Petitio B. de Badlefmere, for -
reftitution to lands and charters taken vio-

Iently from him.
S : Petitio
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Petitio Henrici com. Lanc’, for delivery of
deeds.

Petitio Fobannis de Vyenne, to be reftored
1o his office. ~

Petitio Thome de Northrope, to be al-
lowed his cofts laid .out in keeping the

‘king’s caftle of Brombam.
PeswsoIVill. filis Eudonis la Zoucke, for
- reverfal of an outlawry for murder.

Petitio Thome de Berkelie, for his liber-
ties of weyf and ftray, &Jc. feized by the
king. -

- Petitio Rici. de Perers, to be allowed a
debt, due by the king, in his account.

Petitio ballivorum, & proborum bominums
ville de Norwich, to be allowed 200 pounds

- which king Edward the fecond borrowed of
them.

Petitio Lucie Multon, to have juftice in

a fuit begun in the king’s bench againit the
© king’s father for certain manors.
« Petitio Eliz. Multon, againft delay of
Juftice.

Petitio
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DPetitio Fran. Muaffe, -and other merchants
ftrangers, touching a wrong done them in
France by merchant ftrangers who are now
in England

' Petitio-G. de Lacer, merchant of London,
for redrefs touching a depredation in Lum-
bardie, in partibus Bononie.

- Petitio H. 8. againtt a piracy by four of
the French thips, &c.

And among thefe, are fometimes peti-
tions of a county, or a city, &c. prout eo-
dem an. 1 E. 3. rot. 3. in dorfo.

Petitio bominum Wefrmerland, quod exo-
nerentur de putera [putura] balivorumregis,
- Ibid. A petition of the Cingue Ports, for
an explanation of their charter.

Ibid. A petition of the dyers of London,
againtt falfe fulling of cloth, &e.

§ 5. How the petitions were anfwered.

Firft, let us fee the diretion. -

" In the times of Edw. 3. they were di-
reé’ted Au noftre feignenr le roy € a fon con-
S2 A
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Jel. Some few were otherwife, prout an.
11 E. 3. A confel nofire jagfmtr le roy mon-
Pre A. de Wefton.

Au chancellor nofire feigneur le roy monfire
A. le povre priour’ d¢ Tackley.

- Al trefhonorable feigneur Monfr. William
de Clinton, fuplie L. de Tavyle, merchant dn

Portugal; touching a robbery at fea. (Lord-

Clinton was conftable of Dover, and admi-
ral at that time, as I remember.)

~ But thefe occur very feldom; yet they
were received and aafwered. Generally,
they were direGed To our lord the king ami
dis council.

The queftion is, who are here meant by
the king’s council ? whether all the lords of
Parliament, or they only who were of his
privy-council. T was leng of opinion, that
_ by the council were meant all the lords of
Parliament; but if you obferve how the
anfwets were given fo thefe petitions, you
fhall find, that the confent of Parhamcst
was very feldom required. '

Vide

-
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. Vide 6 E. 3. which is the firft Parllament
that mentions the maaner thereof. And
there, after the mames of the receivers and
triers are appainted, it follows;

Item, it is agreed, that the petitions which

Jball be tried and determined by the aforefasd
prelates, barons, and juffices, fo appeinted
triers, fball be delivered over into the chan-
cery under -their [eals, ar under the feals of
two or one of them at the leaft. Axd that the
reft of the petitions fball ref under the feals
of the [aid triers in the cufody of the clerks,
until the mext .day, and fo frem day to day.
And that the petitions, which are to be tried
and determined coram rege, de tried before
bis majefty, calling unto bim whom be pleafe,
" And that thofe petitions fhall remain under
the feals of the auditors, or fome of them,
until they be reported before the king, n. 3.

" Here you fec that the petitions are to

reft under the feals of the triers, and in the,

cuftody of the clerks (that is, of the re-
ceivers) until they be anfwered; and then
S3 ‘ to

>~
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to be fent from day to day, as they are an- - ‘

fwered, into the chancery.

Except the petitions coram-rege; that 1s,'
thofe which required the king's grace. They
were to be tried before the king, and to reft
in the mean time under the feals of the au-
ditors, wviz. the triers.

- To prove that by thefe words (le confeill)
are not meant all the lords of Parliament,
but the king’s council only, vide an. 21 E.
8. 7.63. the anfwer to a petition of the
commons, viz. Il femble au confeil gil fast
- affaire pur grant bien fil plef} au roy & a les
grantz de la terre.

Et puis nofire [eignenr le roy per aﬂént des
grantz commanda a la dite comen adonques
efieantz devant luy de luy auifer come, &c.

" Touching an aét of provifion againft Rome.

Where I obferve alfo a good teftimony;
that bithops are not gramtz de la terre.
They are not here underftood, for they .
never meddled in any thing -againft the

pope. .
| And
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And the anfwers to thefe private petitions
were fuch as (in my opinion) required not
the confent of Parliament, prous,

If the petition were for wrong done by
a private perfon: R®. Let him have a writ
in the chancery to inquire thereof, and
thereupon fiat jufitia.

If for allowance of any thing in their acs
count, &fc. R°. Let him _have a writ in
the chancery direed to the treafurer and
barons of the‘exchequer, to view and exa-
mine the fame, and thereupon to make the
allowance ; and the like. ‘

If for delivery of charters, or the like,
in the king’s cuftedy. Re. Let him have a
writ in the chancery to the treafurer.and
barons of the exchequer, to make fearch,
e : : ‘e

If for reverfal of an outlawry, or the
like. Re. Let him have a writ in the chan-
cery to the juftices of the king’s bench, to
caufe the record to be brought before them;
and if there be error, to reverfe the fame.

S4 If
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If for piracy, or any other wrong done
by merchant ftrangers in foreign: dominions.
‘Re. Let the petition be delivered in chane
cery, and upon hearing of the caufe, let
~ juftice be done feamdmn legems in taki cofu
ufitatam. : .

For thefe, and more fuch, perufe the pe~

titions of Edw. 3.

All their remedy is qut of the chancery :
yet, now and then, a petition is of fuch
weight or difficulty, that the matter is re-
ported to the houfe, and there openly heard
and detcrmmed; prout, the petition of the
abbot of Thorunion fuper Hymber, touching
lands recovered by him in the king’s bench,
whereof he was in poffeffion, and after-
wards diffeifed by Hugh Defpencer.

. - The anfwer is, Recordum & proceffus pres
difti monfirentur in Parliamento, ita quod jus
inde fiat, an. 1 E. 3. rot, 1. in dorfo.

. And the long petition of the two Corbets,
-, eodem an. which depended fempore E. 1 &
2. and by the proceedings it feems to have
been difcufied in Parliament an. 12 E. 2.

But
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+ But it was anfwered, an. 1 E. 3. by the
triers thus: Seif cefte petition mande par brief
du grant feal a Sire G. Lelcroop, jupice
du bank notre feigneur.le roy, & foit mande
. @ luy. par mefme le brief qil face regarder
toyt le proces dont mencion et fait en ceff
petition, 5 appellex eux, qui font appeller,
eyele avant a fynal difcuffion de la dite be-
Joigne, [ans qil ne ayle mye au jugment faunz
Je voy, an. 1 E. 3. rot. 9. dorfo. They fued
for the caftle of Tremington, and divers
bther lands, which Reger de Vautort (whofe
heirs they- were) gave unto Richard, king
of Almaine (the earl of Corswall) and to
the heirs of his body; the remainder to the
heirs of the faid Rager Vantort.

The petition of Elizabeth de Burgo-is
worth the obfervation. It is touching
a recognizance enforced from her unto
Edw. 2. not to receive any of his enemies;
not to marry without his licence; nor ta
fell any of her land without his confent :
the copy of which recognizance was annexed
to the petition, The anfwer is by the triers;

Porce
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Porce qe tefmoigne eft qe le dis efeript ¢f enla
garderobe, ¢it brief en chancellerie au gardeyn ™
de la garderobe de fair vemir le [eript devant
fe confail [anz delay. Then. follows, Par
. quel endoffement, the writ was made, which
s there recited, and direCted to the clerk
of the privy feal (who was alfo mafter of
the wardrobe) commanding him to bring
the faid writing, coram confilio nofiro in pre-
Jenti Parliamento, &c. Tefte meipfo, &c.

Per petitionem de confilio. (Which fhews -
" that the chancellor had no other warrant
than the indorfement of the petition,)

The clerk of the privy feal, by virtue of
this writ, brings in the faid writing, which
being examined and delivered #x full Par-
kamen, it was confidered by the lords and
commons, that it was contrary to the laws
of the land, and all reafon; and therefore
it was damned, per agarde del Parliament, .
and delivered unto the faid Elizabetb.

By this .petition you may perceive, that
what was done #n.full Parliament, is fo re-

corded.
So \
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~ So 'the long petition of G. de Staunton,
an. 14 E. 3. was-viewed and read in full
Parliament, and afiented unto by all in full
Parliament. It was to demand judgment
in 2 caufe depending in the common pleas,
which was of fuch difficulty for point in
law, that the judges did forbear to pro-
ceed ; and fo' the lords of Parliament di-
refted them on which fide to give judg-
.. ment.

" Note, that the commons joined with the
lords to damn the recognizance of Eliza-
beth de Burgo, and fo it was neceffary, -to
avoid a record; but the commons did not
_ join in affent touching G. de Staunton’s peti-
tion ; for there the lords did but dire¢t juf-
tice to be done in another court, accordmcr
to the law.

In' the times-of Rich. 2. the petitions
were ‘directed fometimes to the king and
his couincil, as in Edw. 3. )

Sometimes, a noftre trefdoute feigneur le
roy & as noble [eigneurs du Parlement. '

-

Sometimes,
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Sometimes, as bonorables & favermgm:
Jeigneurs en ceft Parlement.

And fome, & noftre feigneur le roy &a
touz lez feigneurs &5 communes de fom roi-
alme ; but they were public petitions, as
that of the officers of the mint within the
Tower of London, and the like. 4

And the Parliaments fitting long in thofe
days, over they did in Edw. 3d’s time, moft
of the anfwers to thefe petitions (if not all)
were affented unto by all the lords, prous
an. 15 R. 2. the petition of Foam, the wife
of Sir Robert Swinbourn, knight, direGted
~ to the king and the lords, thewing, that the
faid Sir Robert enfeoffed divers gentlemen
of certain lands to the ufe of her, and of her
young children, and of his laft will and tef-
tament : and that Thomas Swinbourn, his fon
and heir, entered violently upon the lands,
and poffefled himfelf of divers goods and
chattels, &c. and by threats and mainte-
nance. kept her out, &e.

The anfwer was thus.

2 This

L e e emritacit
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This petition being read in Parliament,
and the reafons of the one fide and the
other, and of all the feoffees, prefent in
Parliament, being heard, it is awarded by
the king and all the lords, that the faid
Thomas Swinbourn fhall make full reftitu-
tion, &¢. And alfo, that the faid parties
fhall come before the council of the king,
at a day certain to, be limited them by the
faid council, and there fhew all their evi-
dences, {&¢. And the council to make a
good end, if they can; if they cannot, to
adjourn them over to the common law:
and further, that the faid Thomas find to
the petitioner, her children, and fervants,
and to the faid feoffees, and to the exe-
cutors of his father’s will, fufficient fureties
of the peace, and that he fhall do no man-
ner of maintenance, menace, nor other
things, whereby the common law may be .
© any way difturbed of its right courfe touch-
ing all.the faid matters. And moreover,
becaufe the faid Thomas acknowledged, that
he fent unto certain perfons a letter (fhewn

in
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in Parliament) of horrible menaces to the
king’s people touching this matter; he is
awasded to the Tower of London, there to
remain at the king’s will. The which im-
prifonment, at the inftance of the duke of
Yorke, the king afterwards pardoned, upon
his good bchavxour

I have recited this anfwer fomewhat at
large. By this I gather, and by, fome an-
fwers of Edw. 1. Edw. 2.-and Edw . 3. that
* intricate bufinefles were dxfcuﬂ'cg in open
Parliament (what anfwer foever the triers
had prepared) ; others of fmaller moment
were directed to be redrefled by the chan-
cery, without any further trouble to their
lordfhips. : -

But the commons were not privy to thefe
anfwers, as I noted in thofe of Edw. 3. un-
lefs it were to fuch as otherwife legally
could not pafs, prout an. 18 E. 2. Wefim.
craft. nat. [anii. Fobann. Baptiff. A noftre S7
le roy € a fon. confel monfirent ercevefques,
evefques, countes, barons, & autrez genz de
la cominaltie & Engleterre, who petitioned,

that

S 4

b oe,

L e
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that they might let to farm the waftes be-
longing to their manors, which they held

of the king in capite, as well within forefts

as without, without the king’s licence firft

had : which petition is indorfed coram rege,

-and the king’s anfwer is thus.

11 ne puit efire fait fanz novele ley, laquele

chofe fere la comminaltie de la terre ne vult
mie uncore affentir. -
* 1n the.times\o® Hen. 4. few petitions were -
directed .to thek¥ng and bis council. Some
‘were directed-tdMbe king alone; fome to zbe
lords alone ; and fome to the commons.

‘But I find no anfwer by the commons.
Only, if they were petitions of grace, the
commons wrote this infcription over the firft
line, viz.. *

Soit baille as feigneurs pur parler a roy;
or Soit parle a roy per les feigneurs.

The others were fent up to the lords
without any direction; and here firft began
the prxvate bills, now exhibited in Parlia-
ment.

. 5‘ | S Hen. 5.
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Hen. 5. Hen. 6. and Edw. 4. T here are
fome bundles of petitions extant of thefe
times; but I cannot determine, whether
they were delivered to the receivers of peti-
tions or no. Many of them are direGed to
the commons ; fome to the king, fome to
the lordsy none to tbe king and bis council. -

* By their anfwers it feems, that thefe (and
thofe alfo of Hen. 4.) were affented unto in
open Parliament, and none paft by the triers
alone, as in the times of Edw. 3.

- After thefe times we have no bundles of

petitions.
§ 6. Petitions indorfed coram rege.

Thefe were petitions of grace from  the
king, and. thereforé the triers might not
anfwer them rege inconfulto.

I will recite fome of them, and the pro-
ceedings thcreupon, e, viz.

An. 1 E. 3. rot. 3. Thomas, bithop of
Worcefier, petitioned, that, whereas he is
chargcd in the exchequer with divers tenths

- granted
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granted to Edw. 2. the faid tenths might
be allowed him in certain bills in the ward-
robe, and that payment might be made to
him of the refidue per affignation. eidem epifc,
Jaciend. :

- Re. Let him fhew hxs bills in the chan-
cery, and have a writ to the treafurer and
barons of the exchequer, to allow him, in
the debts exated of him in the exchequer,
the fum contained in thefe bills, & guoad
affignationem fibi faciend. de refiduo fummae
in cifdem billis contente, ponatur ifia pmm
coram rege.

- The petition of the bﬁhopnf Winchefier,
thewing that the churches of Efimunds and
Hameldon are annexed to his bifhoprick as
things fpiritual, and whereof  the guardians
of the fpiritualities, fede vacante, are only
to meddle, as the ufe is of other bithopricks,
yet Robert de Welle, guardian of the tem-
poralities, hath levied the profits thereof,
and accounted for them to the king, to the
:value of 400 marks, whereof he praycth

-re{tmmon. ]
T R".
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" R®. Videtur confilio, quod occupatio de fryc-
"sibus bujufmodi ecclefiarum ¢ft injuriofa,’ fed
propter poffeffionem babitam in bac parte, po-
natur ifia petitio coram rege.

Pofica retraflata ifta petitione coram rege
& magno confilio, conceffum eff & concorda-
tum, quod cuflodes temporalium infra [cripti
epifcopatus non fe intromittant amplius tem-
poribus vacationum de bujufmodi fruiibus ec-
clefiarum, an. 1E. 3. rot. g. dorfo.

Here, at this time, fome petitions coram
rege were anfwered at the great council,
which was often affembled at the end of
* the Parliament; and there alfo were an-
fwered divers petitions of the commons,
which were not anfwered in Parliament, as
thall be fhewn in the fecond book. :

An. 14 E. 3. at the Parliament held after
Midlent, all bufinefles not being ended at
Eafter, the Parliament was adjourned
Wednefday fevennight after, and the king
willed, thatat that day the petitions, which
were not already anfwered, fhould be then

 heard, and duly anfwered; and thefe under-
‘ named
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named were aﬂioned to fit upon petitions
coram rege, viz. The blfhop of Chefter, the
earl of Huntington, Monfr. T Izomas Wake de
Lydel, Monfr. Yobn de Stonore, Monfr. wil-
liam de Sharefbull, &e. affociez a eux les chan~
cellor € treafurer, quant befoigne ferra, n
28 &. 29.

An. 25 E. 3. Receivers and triers being
appomted it followeth thus.

And that alwaies there be prefent when the
Jaid petitions be read, in cafe any of them doe
touch the king’s chamber, Sir Thomas de
Brembre, or Sir Henry de Greyftock, fo
give due information for the king, and to the
king, when need Jhall be.

An. 28 E. 3. Sir Henry de Grqyﬁack is ap-
pointed to be called to all petitions which
concern -the lands or temements referved for
the king’s chamber. Thefe (Brembre and
Greyflock) were for petitions which con-
cerned the kxnos chamber only, and not
generally for all petitions which required
the king’s fpecial grace and bounty.

T2 An,
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An. 36 E. 3. n 31. Whereas lords are
affigned to hear petitions; if any concern
the king, they indorfe the bills coram rege,
and fo nothing is done ; the commons pray
that the faid bills may be viewed before the
lords, and by advice of the chancellor, trea-
furer, and others of the king’s counfel, an-
fwered and endorfed, in manner as‘right
and reafon demands; and this beforc the
departure of the Parliament.

Re. Le roy le voer. -

An. 4 E. 3. apud Winton. inter Bundel.
Petition. Robdert de Vere, earl of Oxford,
exhibited his petition for the office of great
chamberlain of England, whereof his an-
ceftors were feifed in fee, by the grant of
Henry king of England, until Hen. 3.
oufted his father Robert de Vere, faum- _,uge-
ment.

The firft anfwer is; Let bim come before
she council, and foew bis deeds and muni-
ments.

And having fhewed his charter to the
council, the fecond anfwer is; Pur ce ge
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-ceft chofe touche efpecialement le roy, foit cefte
_befoigne devant le roy & fon confeil.

The third anfwer to that petition is; Sois
cefte petition mande en chancellerie, €5 le chan-

cellor, pris a luy les jupices, & autres fages
.du cénfeil ordeinent remedie en ce cas.
. An. 16 R. 2. n. 32. inter petitiones com-
munium. Roberte Atmulle and Alice his wife
prayen the king’s pardon, for that they were
wrongfully condemned for taking of 700
pound of treafure trove at Gildford.

Re. Let them fue to the king,- for tb:: is
no petition of Parliament.

The meaning is, #his is a petition qf grace,
and could notsbe anfwered by the council,
rege inconfulto, ‘

(Nota, the king’s council prepared all
the anfwers to the petitions of the com-
mons.)  Compare with the anfwer to this -
petition the order made in the upper houfe
of Parliament, an. 3 Facobi,

That bills of reflitution to blood begiy in
_the upper boufe only, and ought to be B
JSigned by the king, -

: - T3 An,
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An. 1 H. 4. ». 118. among the petitioris
of the commons. The citizens of Lincols
‘pray to be eafed ‘of their fee-farme, being
180 pounds per annum, which they are un-
“able to pay.

R®. Let them ﬁte to the king, who will be
gracious. Which is as much in effed, as
Ponatur iffa petitio coram rege; and not to
begin with the commons.

An. 29 E. 3. n.18. the petition of the
commons touching alienations without li-
cence, fempore H. 3. '

R®. Soit monfiré, & declare a notre fr. le

§ 7.‘ Of petitions indorfed per auCtorita-

tem Parliamenti.

The firft of this fort I find an. 15 R. 2.
to the petition of Ricbard Pryour ; the di-
rection is thus.

Anoftre tres puiffant &3 tres gracieux f; le
70y & a fon tres honorable confel en Parlement.
He complains, that whereas divers lands

o ‘ in
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in the counties of Gloucefter, Somerfet, &c.
(which were the lands of Tho. de la River,
~fon and heir of Richard de la River, who
held of Edw. 3. in capite, lately within age,
and in ward to the king, and dying within
age) were delivered by the commandment
“of Edw. 3. unto him the faid Richard Pryer
and Foane his wife, coufen and heir to the
faid Thomas, for that Agnes, the fifter of
the faid Thomas, was a nunne profefled in
the abbey of Shafion, as by the records,

&c. appeareth ; _ '

That prefently after the faid livery made,
he and his wife were diffeifed by Richard
Cleydon, and the faid Agnes, his concubine,
who was a nunne profefled, and by Te.
Brook, &c. and their maintainors and fau-
tors, for which they have been in fuite thefe
fifteen years, and are like to be utterly dlf '
inherited, &c.

The anfwer is thus indorfed; Let this
petition be delivered in the chancery, and
let the chancellor, &y authority of Parlia-
ment, caufe the parties to come before himn

: in
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in the chancery, and there, the matter com-
_prifed in this petition being diligently viewed
.and examined, and the reafons of the o

" part and the other heard, let that be don&,
by ausbority of Parliament, which right and
reafon, & bane foy € bone oonfaem'e, -
-quires in the cafe.

1 may doubt whether thefe words, byat;—
shority of Parliament, were added to coun-
tenance this anfwer or no; for if they had
been omitted, yet the lord chancellor was .
dire@ed by the Parliament to proceed, and
his proceedings warranted thereby.

- 1 find divers other petitions fo anfwered
this Parhamcm;, but nof all.

Divers other petitions were referred to be
determined in the chancery that year, if
they could not be determined by the com-
mon law, without thefe wordss prows, the
petition of Sir Fobn Randly, knight, to he
difcharged of thirty fhillings rent upon an
hundred acres of affarted lands, part of his
manor of Pay in com. Northton, which was
fometimes within the foreft of #/bittlewood,
but fince difafforefted by perampulation,
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" 'The anfwer is; Let this petition be de-
fivered in the chancery; and the ju(ticcs'
and the king’s ferjeants being called, and
the matter well examined, let that be done
which right and reafon demands.

~ But in the following tites moft pcntlons ‘
have the fame words, 4y autbam) of Par-
lzameht.

~And it feems to be, that they were
added, for that the parties were thereby di-
re&ed to the chancery, whereas they might
otherwife have remedy by the common law;
and fued in Parliament only for that they
were interrupted in their oftinary proceed-
ings by menaces, or maintenance, or the
like, whereby their fuits in law ‘were be-
come long and intricate; and the chancel-
lor, happely, made dainty then to meddle
in fuch caufes ; and, peradventure, the de-
fendant excepted againft it, as may appear
by this, that the commons exhibited their
petition againft this kind of anfwers, an.
8 H. 5. ». 12. in thefe words.

Ttem,
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' Item, prayen the commons, in this pre-
fent Parliament, that if any man fue a bill
or petition indorfed by thefe words (y au-
therity of Parliament, let this bill or petition
be committed to the council of the king, or to
she chancellor of England, to execute and -
determine the contents thereof)

Whereas the faid bill or petition is not
by the commons of the land required to be
affirmed or aﬂ’ented unto; '

_ That no man to fuch bill or petition (un-
lefs the affent. or requeft of the commons
be indorfed) be bound to anfwer contrary
to the laws of the realm of England. ’

Unto which was anfwered viz. Soit avife
per le roy.

F I NTIS



ERRAT A

P. .4. L 21. For comitibam, read comitatum.
20. 4. For effeituofe, read affectuofe.
108. 10. For degrees, read degree.
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