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Title 49—^Transportation 

CHAPTER V—DEPARTMENT OF TRANS¬ 
PORTATION, NATIONAL HIGHWAY 
TRAFFIC SAFETY ADMINISTRATION 

[OST Docket No. 48] 

FINANCIAL ASSISTANCE TO PARTICI¬ 
PANTS IN ADMINISTRATIVE PRO¬ 
CEEDINGS 

Agency: Department of Transporta¬ 
tion. 

Action: Final rule and advance notice 
of proposed rulemaking. 

Summary: The first part of the pre¬ 
amble of this notice announces and dis¬ 
cusses the issuance by the Department 
of Transportation (DOT) of a regulation 
establishing procedures to govern a one- 
year demonstration program of financial 
assistance to participants in certain ad¬ 
ministrative proceedings of the National 
Highway Traffic Safety Administration 
(NHTSA). This demonstration program 
has been established to determine whe¬ 
ther the process governing the making of 
administrative decisions will be enhanced 
by financially assisting participants 
whose representation contributes or can 
reasonably be expected to contribute to 
a full and fair determination of the 
issues, but who would otherwise be finan¬ 
cially unable to participate effectively. 

The second part of the preamble is an 
advance notice of proposed rulemaking, 
inviting public comment on whether fi¬ 
nancial assistance to participants in ad¬ 
ministrative proceedings, under appro¬ 
priate circumstances, on a department 
wide and permanent basis ought to be es¬ 
tablished. The public is invited to com¬ 
ment also on the applicable scope, crite¬ 
ria, and procedures that should govern 
such a program of assistance. 

Dates: The regulation is effective on 
January 13, 1977. Comments on the Ad¬ 
vance Notice of Proposed Rulemaking 
must be received on or before April 20, 
1977. 

Address: Comments on the Advance 
Notice of Proposed Rulemaking should 
be addressed to: 
Docket Clerk, OST Docket Number 48, Office 

of the General Counsel, Department of 
Transportation, Washington, D.C. 20690. 

For further Information contact: 
Robert B. Donln, Office of the General Coun¬ 

sel, Department of Transnortatlon, Wash¬ 
ington, D.C. 20590 (202) 426-4704. 

Supplementary information: During 
the preceding year, the DOT has inten¬ 
sively considered promulgating regula¬ 
tions that would enhance the presenta¬ 
tion of relevant information and points 
of view in its administrative proceedings. 
In reaching the position announced to¬ 
day, the DOT has taken cognizance of 
several legislative initiatives, S. 2715 and 
H.R. 12762, of the 94th Congress, 2d Ses¬ 
sion, to affirm the authority of Federal 
agencies to fund participants in adminis¬ 
trative proceedings and to provide guide¬ 
lines for the exercise of that authority. 
The DOT has also been considering an 
opinion of the Comptroller General, cited 
below, determining that the NHTSA al¬ 
ready possesses sufficient authority to 

fund participants in its proceedings, and 
letters from Congressman John E. Moss 
and Senator Warren G. Magnuson, urg¬ 
ing the NHTSA to use its existing au¬ 
thority to assist participants financially 
under the appropriate circumstances. 
This notice also responds to a petition for 
rulemaking submitted by the Center for 
Auto Safety, Environmental Defense 
Fund and Consumers Union. That peti¬ 
tion requested that the DOT promulgate 
regulations to provide for compensation 
of costs incurred in the presentation of 
views in certain proceedings of the NH 
TSA and the other operating administra¬ 
tions of the DOT. 

Part I: Demonstration Program 

Purpose of the demonstration pro¬ 
gram. The goal of this demonstration is 
to provide added assurance that a full 
range of views and all relevant informa¬ 
tion are presented to the NHTSA in its 
consideration of regultory actions. The 
DOT has already sought to encourage 
wider consumer participation in deci¬ 
sionmaking through the formulation of 
a Consumer Representation Plan which 
outlines the opportunities for communi¬ 
cation' of views regarding regulation, 
policymaking and program development 
and sets out Departmental procedures 
intended to increase participation. (41 
PR 42822, September 28,1976) 

In the past, however, it has sometimes 
been difficult for some consumer, envi¬ 
ronmental and other groups of citizens 
that are either widely dispersed or poorly 
financed to bear the cost of participat¬ 
ing in federal regulatory proceedings. By 
contrast, better financed and organized 
groups, frequently representative of the 
regulated industry, are often able to par¬ 
ticipate vigorously and effectively. Of 
course, there are other adequately fi¬ 
nanced public interest groups to which 
this program may not pertain and there 
may be groups representing regulated 
parties which are not able to finance ef¬ 
fective participation. There is a risk that 
because of this financial and organiza¬ 
tional imbalance, the views of those who 
are now financially able to participate in 
regulatory proceedings may have a dis¬ 
proportionate influence on government 
decisionmaking. It is hoped that by re¬ 
moving some of the financial barriers to 
effective participation, under appropriate 
circumstances, this imbalance may be 
reduced or eliminated. 

Where public interest groups have pos¬ 
sessed sufficient resoimces to imrticipate 
in administrative proceedings, they gen¬ 
erally have made a valuable contribu¬ 
tion. As Judge Harold LeventhaJ re¬ 
cently observed: 

Administrative law and regulation have 
been profoundly Influenced by the participa¬ 
tion, in both agencies and courts of public 
interest representatives who have identified 
issues and caused agencies and courts to look 
squarely at the problems that otherwise 
would have been swept aside and passed un¬ 
noticed. They have made complaints, ad¬ 
duced and marshaled evidence, offered dif¬ 
ferent insights and viewpoints, and presented 
scientific, historical, and legal research. 
They have been of significant service to the 
entire decisional process.^ 

Although the reimbursement of costs 
that would otherwise pose a bar to fu¬ 
ture participation by such groups bene¬ 
fits the assisted participants, this dem¬ 
onstration program is primarily aimed at 
benefiting the general public by pro¬ 
moting fair, balanced, and effective reg¬ 
ulation. 

At the same time, designing a system 
to fund citizen participation in regula¬ 
tory proceedings poses difficult questions 
of cost, feasibility and fairness. Among 
these issues are the criteria for eligibility, 
expense to the public (including both the 
cost of administration and the cost of 
disbursements), the appropriate proce¬ 
dure for selection of recipients of finan¬ 
cial support, and the determination of 
what costs should be reimbursable by the 
DOT. In order to gain experience which 
will indicate whether, and in what form, 
such a program of financial support 
shall be permanently adopted, the DOT 
has decided to undertake a one-year 
demonstration limited in scope to certain 
proceedings of the NHTSA. 

Statutory authority for program. The 
DOT has adequate statutory authority to 
conduct this program of assistance. 
Under the Department of Transporta¬ 
tion Act, 49 U.S.C. § 1651, et seq. and 
related statutes,* the DOT and its com¬ 
ponent agencies have broad responsibil¬ 
ity for safety regulation, energy conser¬ 
vation and the sound development of the 
various transportation modes. The 
Comptroller General has held that while 
31 U.S.C. § 628 prohibits agencies from 
using appropriated funds except for the 
purpose for which the appropriation was 
made, an appropriation made for a par¬ 
ticular object, puipose of program “is 
available to finance exi>enses which are 
reasonably necessary and proper or in¬ 
cidental to the execution of the object, 
purpose or program for which the ap¬ 
propriation was made . . .” 53 Comp. 
Gen. 351, 364 (1973). See also 50 Comp. 
Gen. 534. 536 (1971); 44 Comp. Gen. 312, 
314 (1964): Northern States Power Co. v. 
FPC. 118 F. 2d 141, 143 (7th Cir. 1941). 
In an opinion issued February 19. 1976, 
(Decision B-92288) the Comptroller 
(Seneral advised the Nuclear Regulatory 
Commission (NPC) that, under this 
principle, it could lawfully reimburse 
intervenors in licensing proceedings 
where (1) it believes that .such participa¬ 
tion is reaulred by statute or necessary 
to represent adequately opposing points 
of view on a matter, a^'d (2) the inter¬ 
vener is indigent or otherwise unable to 
bear the financial costs of participation 
in the proceeding. 

A subsequent opinion has clarified 
both of these standards. (Decision 
B-139703, December 3, 1976). This opin¬ 
ion is addressed to the Food and Drug 

* ‘‘Attorne3rs’ Pees for Public Interest Rep¬ 
resentation,” 62 ABA Journal 1134 (Septem¬ 
ber, 1976). 

* With respect to NHTSA, for example, see 
the National Traffic and Motor Vehicle Safety 
Act, 15 U.S.C. S 1381 et seq., the Motor Vehi¬ 
cle Information and Cost Savings Act, 15 
U.S.C. § 1901, et seq., and the Highway Safety 
Act of 1966, 23 U.S.C. S 401, et seq. 
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Administration but appears equally ap¬ 
plicable to other agencies. The 
Decmber 3 opinion expressly provided 
that an agency need not determine that 
a person’s participation is essential to a 
full and fair determination in a proceed¬ 
ing in order for the agency to be able 
to fvmd that person’s participatimi. With 
respect to the second standard, the re¬ 
cent opinion stated 

* • • (I)t is our view that FDA may not 
extend financial assistance to a party re¬ 
questing to participate which has me finan¬ 
cial resources to participate but does not, 
for whatever reason, wish to use Its re¬ 
sources for this ptirpose. 

At the same time, the December 3 opin¬ 
ion rejected giving financial assistance 
based upon an applicant’s having an eco¬ 
nomic interest in a proceeding that is 
small in comparison with the costs of ef¬ 
fective participation. The GAO found 
that eli^billty criterion to be unaccept¬ 
able under its prior decisions and in the 
absence of specific statutory authority. 

Since the appropriation for DOT and 
its component agencies provides for 
“necessary expenses,’’ Pub. L. No. 94-387, 
90 Stat. 1171 (1976), it is clear that DOT 
may, imder appropriate circumstances, 
reimburse the cost of participation in the 
administrative proceedings of any of its 
operating components. Moreover, the 
Comptroller General has specifically ad¬ 
vised that “the rationale of our February 
19 decision to NRC is equally applicable” 
to the NHTSA, and that therefore pay¬ 
ments may be made to cover participa¬ 
tion in the NHTSA’s proceedings. See 
letter of May 10, 1976, from R. P. KeUer, 
Deputy Comptroller General, to Hon. 
John E. Moss, Chairman, Oversight and 
Investigations Subcommittee, House 
Commerce Committee (B-180224) (re¬ 
printed as Appendix B to Pood and Drug 
Administration Advance Notice of Pro¬ 
posed Rulemaking, 41 PR 35855, 35860 
(August 25, 1976)). 

Standards and procedures of the pro¬ 
gram. The regulation set forth in this 
notice adopts a standard for cranpensa- 
tlon based on the Comptroller General’s 
decisions discussed above. Funding deter¬ 
minations are to be made by a 3-member 
evaluation board composed of the follow¬ 
ing three ofScials or their delegates: the 
Assistant Secretary for Environment. 
Safety, and Consumer Affairs, the 
NHTSA Associate Administrator for 
Planning and Evaluation, and the 
NHTSA Chief Counsel. Applications may 
be submitted for funding for participa¬ 
tion in any NHTSA rulemaking proceed¬ 
ing. selected by the Administrator, under 
the National Traffic and Motor Vehicle 
Safety Act of 1966, as amended, or any 
proceeding under section 152(a) of that 
Act for the presentation of data, views, 
and arguments following an initial deter¬ 
mination of a noncompliance or safety- 
related defect. The possibility of funding 
participation in investigatlcms preceding 
such initlsd determinations was also con¬ 
sidered. Since investigations are not pub¬ 
lic proceedings and because it is desirable 
to keep the demonstration program 
limited in scope, the DOT decided not 
to fund participation in those areas. 

Applications may also be submitted tor 
fimdlng for participati(m in any proceed¬ 
ing, selected by the Administratcu-, imder 
the Motor Vehicle Information and Cost 
Savings Act. as amended, and the High¬ 
way Safety Act of 1966, as amended. 

Applications for a proceeding are to 
be submitted to the NHTSA official im¬ 
mediately responsible for the program 
under which the proceeding will be held. 
The appropriate official will be the As¬ 
sociate Administrator for Motor Vehicle 
Programs in the case of the Vehicle 
Safety Act and Titles I-IV of the Cost 
Saving Act; the Director of the Office 
of Automotive Fuel Ec<momy in the case 
of Title V of the Cost Savings Act; and 
the Associate Administrator for Traffic 
Safety Programs in the case of the High¬ 
way l^ety Act. The official receiving the 
applications may submit his comments 
regarding them to the evaluation board. 
The evaluation board may approve an 
application only if it makes positive find¬ 
ings on four criteria relating to represen¬ 
tation of the applicant’s interest and 
economic need. In brief, the evaluation 
board must find that (1) representation 
of the applicant’s interest contributes 
or can be reasonably expected to con¬ 
tribute substantially to a full and fair 
determination of the issue involved; (2) 
participation by the applicant is rea¬ 
sonably necessary to represent that in¬ 
terest adequately; (3) the applicant can 
competently represent the interest it 
espouses; and (4) absent funding pur¬ 
suant to this regulation, the applicant 
does not have available to it sufficient 
resources to participate effectively. 

Where more than one applicant rep¬ 
resenting the same interest satisfies 
these criteria, the evaluation board may 
approve partial or complete funding of 
two or more applications or approve a 
single application after a comi>arison of 
the applicants’ interest, proposals, and 
past performance in regulatory proceed¬ 
ings. However, the evaluation board may 
determine with respect to a proceeding 
under any of the above statutes, that in 
view of the public interest and the avail¬ 
ability of funding for the d«nonstra- 
tion program as a whole, no applications 
for compensation should be considered. 
Resources for this program are limited, 
and therefore some proceedings may go 
entirely unfunded since other more im¬ 
portant proceedings may require inten¬ 
sive work by one or more funded par¬ 
ticipants. 

To facilitate determinations by the 
evaluation board, applicants are to sub¬ 
mit a sworn statement describing the 
work to be funded, the applicant’s par¬ 
ticipation in other administrative pro¬ 
ceedings, and the applicant’s interest, or¬ 
ganization and financial status. 

Reimbursement will be limited to rea¬ 
sonable out-of-pocket costs of participa¬ 
tion such as attorneys’ fees, expert wit¬ 
ness fees, and clerical and travel ex¬ 
penses, and will be paid at market rates 
for the kind and quality of service pro¬ 
vided. Reimbursement will not be pro¬ 
vided for time expended by any indi¬ 
vidual on his own behalf or by the staff 
of any group or organization on its be¬ 

half. Similarly, reimbursement will not 
be provided for the hiring of outside per¬ 
sonnel when staff personnel are available 
and qualified to do the work. Advance 
payment of funds by an agency to an 
applicant in order to ensure the partici¬ 
pation of that applicant in a proceeding 
is impermissible. See. Opinions of the 
Comptroller General. B-139703, Septem¬ 
ber 22, 1976, and B-139703, December 
3,1976, and 31 U.S.C. § 529. 

Part II: Advance Notice or Proposed 
Rulemaking 

’The Department of ’Transportation 
(DOT) is considering promulgating final 
regulations providing for financial as¬ 
sistance under appropriate circum¬ 
stances, to participants in all adminis¬ 
trative proceedings of the Department 
and its operating administrations. ’ITie 
purpose of this notice is to invite the 
public to comment on whether such 
financial assistance should be provided 
and suggest the applicable scope, cri¬ 
teria, and procedures which should 
govern such a program of assistance. 

As discussed in Part I of this notice, 
announcing the NHTSA demonstration 
progu-am, the DOT believes that the qual¬ 
ity of administrative decisionmaking will 
be enhanced by broad citizen participa¬ 
tion which provides a counterweight to 
the appeals of narrow, special interest 
groups. Given the ample financial re¬ 
sources of well-organized industry 
groups, however, there is a serious ques¬ 
tion whether effective citizen participa¬ 
tion can be achieved in the absence of 
federal action to lessen the often sub¬ 
stantial cost of developing a regulatory 
presentation. 

It is clear that DOT and its operating 
administrations ^ have authority to pro¬ 
vide such financial assistance under ap¬ 
propriate circumstances. Under the De¬ 
partment of ’Transportation Act, 49 
U.S.C. § 1651 et seq. and related stat¬ 
utes,* the Department and its component 
agencies have broad responsibility for 
safety regulation, environmental quality 
and the sound development of the varl- 

' United States Ck>ast Qtfkrd, Federal Avia¬ 
tion Administration, Federal Highway Ad¬ 
ministration, Federal Railroad Administra¬ 
tion, National Highway Traffic Safety Ad¬ 
ministration. Urban Mass Transportation 
Administration, and St. Lawrence Seaway 
Development (Corporation. 

> See, for example. Federal Boat Safety Act, 
46 U.S.C. } 1451 et seq.. Deepwater Fort Act. 
33 U.S.C. 11501 et seq.. Federal Aviation Act 
of 1958, 49 n.S.C. S 1301 et seq.. Airport and 
Airway Development Act of 1970, 49 n.S.C. 
{ 1701 et seq.. International Air Tttmsporta- 
tlon Fair Competitive Practices Act of 1974, 
49 U.S.C. } 1159a et seq.. Federal-Aid High¬ 
way Act, 23 UB.C. I 101 et seq.. Federal RaU- 

- road Safety Act of 1970.45 UB.C. f 421 et seq.. 
National Traffic and Motor Vehicle Safety 
Act, 15 UB.C. i 1381 et seq.. Highway Safety 
Act of 1966, 23 U.S.C. 1401 et seq.. Urban 
Mass Transportation Act of 1964, 49 U.S.C. 
11601 et seq.. Hazardous Materials Transpor¬ 
tation Act, 49 U.S.C. 11801 et seq.. National 
Environmental Policy Act 1969, 42 U.S.C. 
{ 4231 et seq.. Noise Control Act of 1972, 42 
U.S.C. § 4901. et seq.. Clean Air Act, 42 U.S.C. 
f 1857f-10. Federal Water Pollution Control 
Act, 33 UB.C. { 1251 et seq. 
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ous transportation modes. The appro¬ 
priation for the Department and its com¬ 
ponent agencies provides for “necessary 
expenses.” Pub. L. No. 94—387, 90 Stat. 
1171 (1976). Hence financial assistance 
for participants in Department and 
agency proceedings is legally permissible 
under the reasoning of recent Opinions 
of the Comptroller General, as discussed 
in Part I. 

DOT expects to derive substantial 
guidance regarding the utility and feasi¬ 
bility of a system of reimbursement from 
the one-year NHTSA demonstration pro¬ 
gram. In addition, however, DOT wel¬ 
comes public comment on the overall 
question of whether, and in what form, 
regulations governing DOT and all its 
operating administrations should be 
permanently established. Specifically, 
DOT seeks public comment on questions 
including, but not limited to, the follow¬ 
ing: 

(1) Should DOT or any of its compo¬ 
nent agencies adopt permanent proce¬ 
dures to provide reimbursement for par¬ 
ticipation in administrative proceedings? 

(a) If funds should be provided for 
participation in the proceedings of all 
components of DOT, should reimburse¬ 
ment be administered under a single De¬ 
partment-wide procedure or imder sepa¬ 
rate procedures applicable to each op®"- 
ating administration? 

(2) What changes should be made in 
the regulations governing the NHTSA 
demonstration program before they are 
permanently adopted and applied to 
proceedings by other operating adminis¬ 
trations of DOT? 

(a) In what types of proceedings 
(hearings, rulemakings, adjudications, 
public meetings) should reimbursement 
be made available? 

(b) In addition to the findings speci¬ 
fied by the Comptroller General as pre¬ 
requisite to fundings, what additional 
criteria and standards should the agency 
adopt for evaluating the strength of an 
applicant’s interest and its potential 
contribution to the proceeding? 

(c) Where two or more applicants rep¬ 
resenting the same interest seek funds 
to participate in the same proceedings, 
should the agency use to seelct the appli- 
single applicant? If so. what criteria 
should the agency use to selet the appli¬ 
cant that will receive an award? 

(d) With regard to any single proceed¬ 
ing, should the number of applicants that 
receive funds be limited? 

(e) What types of expenses should be 
recoverable? Should reimbursement be 
available only for out-of-pocket costs 
(e.g., legal fees, travel expenses) or also 
for the value of work performed by an 
individual-applicant or the staff of or¬ 
ganization-applicant in developing its 
presentation? With regard to the par¬ 
ticipant’s presentation, should DOT fund 
scientific, technical, demograi^ic or 
similar research, or should reimburse¬ 
ment be limited to the preparation of 
oral or written testimony based on exist¬ 
ing data? 

(f) What agency ofiBcial(s) should 
make the funding determination? Should 

administrative appeal of this determina¬ 
tion be provided? If so, to what agency 
official (s) ? 

(g) Should funding decisions be 
reached before the proceeding (based 
on the participant’s planned presenta¬ 
tion and projected costs) or after the 
proceeding (t^ed on the quality of the 
participant’s presentation and costs ac¬ 
tually incurred) ? 

(h) Should funds be issued before, 
during or after the proceeding? 

All comments received before the close 
of business on the comment closing date 
will be considered, and will be available 
for public inspection or copying from 
9 A.M. to 5:30 P.M., Monday through 
Friday, except Federal Holidays, in 
Room 10100, DOT Headquarters, 400 
Seventh Street, SW., Washington, D.C. 
20590. To the extent possible, cMnments 
filed after the closing date will also be 
considered. However, the rulemaking ac¬ 
tion may proceed at any time after that 
date, and comments received after the 
closing date and too late for consider¬ 
ation in regard to the action will be 
treated as suggestions for future rule- 
making. The DOT will continue to file 
relevant material as it becomes avail¬ 
able in thet docket after the closing 
date, and it is recommended that in¬ 
terested persons continue to examine the 
docket for new material. 

Issued in Washington, D.C. on Janu¬ 
ary 11,1977. 

William T. Coleman, Jr., 
Secretary of Transportation. 

Financial Assistance to Participants in 
Administrative Proceedings 

Section 1. Purpose. 'Diis regulation 
establishes procedures for a demonstra¬ 
tion program for compensating individ¬ 
uals, groups, associations, partnerships, 
or corporations that are financially un¬ 
able to participate in certain adminis¬ 
trative proceedings of the National 
Highway Traffic Safety Administration. 

Sec. 2. Applicability. This regulation 
applies to any individual, group, asso¬ 
ciation, partnership, or corporation, 
seeking financial assistance for partici¬ 
pation in proceedings of the National 
Highway Traffic Safety Administration. 

Sec. 3. Definitions. As used herein— 
“Administration” means the National 

Highway Traffic Safety Administration. 
“Administrator” means the Adminis¬ 

trator of the National Highway Traffic 
Safety Administration or his delegate. 

“Applicant” means any individual, or 
any profit or nonprofit group, associa¬ 
tion, partnership, or corporation seeking 
financial assistance under this regula¬ 
tion to participate in proceedings 

“Appropriate Administration official” 
means— 

(a) The Associate Administrator for 
Motor Vehicle programs in the case of 
applications submitted for proceedings 
imder the National Traffic and Motor 
Vehicle Safety Act of 1966, as amended 
(15 U.S.C. 1381 efseq.) or 17008 I-IV of 
the Motor Vehicle Information and Cost 
Savings Act, as amended (15 U.S.C. 1901 
et seq.). 

(b) Hie Associate Administrator for 
Traffic Safety Programs in the case of 
applications submitted for proceedings 
under the Highway Safety Act of 1966, 
as amended (23 U.S.C. 401 et seq.). 

(c) The Director of the Office of Auto¬ 
motive Fuel Economy in the case of ap¬ 
plications submitted for proceedings un¬ 
der Title V of the Motor Vehicle Infor¬ 
mation and Cost Savings Act, as 
amended (15 U.S.C. 2001 et seq.). 

“Evaluation board” means a board 
composed of the Assistant Secretary for 
Environment, Safety, and Consumer Af¬ 
fairs, NHTSA Associate Administrator 
for Planning and Evaluation, and the 
NHTSA Chief Counsel, or tiieir respec¬ 
tive delegates. 

“Proceeding” means any proceeding 
(a) which is a rulemaking proceeding 
under the National Traffic and Motor 
Vehicle Safety Act of 1966, as amended, 
the Motor V^icle Information and Cost 
Savings Act, as amended, the Highway 
Safety Act of 1966, as amended, or a 
proceeding under section 152(a) of the 
National Traffic and Motor Vehicle 
Safety Act of 1966, as amended, for tiie 
presentation of views, data, and argu¬ 
ments following an initial determination 
of a noncompliance with a Federal motor 
vehicle safety standard or of a defect 
related to motor vehicle safety, 

(b) which commences prior to the end 
of the one-year p>eriod immediately fol¬ 
lowing the effective date of this regula¬ 
tion, 

(c) regarding which the Administrator 
has determined, in light of the public 
interest and the availability of funding 
under this program, that applications 
for assistance under this regulation 
should be considered. 

Sec. 4. Application period. Applications 
may be submitted under this regulation 
during the one-year period immediately 
following January 13, 1977, the effective 
date of toiis regulation. 

Sec. 5. Application procedure. Applica¬ 
tions for financial assistance for partici¬ 
pation in proceedings shall be marked 
for the attention of the appropriate Ad¬ 
ministration official and addressed to: 
Administrator, National Highway Traf¬ 
fic Safety Administration, 400 &venth 
Street, S.W., Washington, D.C. 20590. 
Each application shall contain, in a 
sworn statement, the following informa¬ 
tion in the order specified: 

(a) The applicant’s name and address, 
and in the case of an organization, the 
names, addresses, and titles of the mem¬ 
bers of its governing body and a descrip¬ 
tion of the organization’s general pur¬ 
poses, structure, and tax status. 

(b) An identification of the proceed¬ 
ing for which funds are requested. 

(c) A description of the applicant’s 
economic, social and other interests in 
the outcome of the proceeding for which 
funds are requested. 

(d) A discussion of the reasons why 
the applicant is an appropriate repre¬ 
sentative of those interests, including the 
expertise and experience of the appli- 

‘cant in the matters involved in the pro¬ 
ceeding for which funds are requested 
and in related matters. 
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(e) An explanation of how the ap¬ 
plicant’s participation would enhance 
the quality of the decision making proc¬ 
ess and serve the public Interest by con¬ 
tributing views and data which woidd not 
be presented by another participant. 

(f) A statement of the total amount 
of funds requested. 

(g) With respect to the proceeding for 
which funds are requested, an itemized 
statement of the expenses to be covered 
by the requested funds and of the ex¬ 
penses to be covered by the ai^licant’s 
funds. 

(h) A description of the evidence, ac¬ 
tivities, studies or other submissions that 
will be generated by each of those ex¬ 
penditures. 

(i) An explanation of how the appli¬ 
cant’s obtaining the requested fimds 
would result in enhancing the quality of 
the applicant’s participation in the pro¬ 
ceeding for which funds are requested. 

(j) An explanation of why the appli¬ 
cant cannot use funds that it already 
possesses or expects to receive for the 
purpose for which fimds are requested, 
including: 

(1) A listing of the applicant’s antici¬ 
pated income and expenditures (rounded 
to the nearest $100) during the cur¬ 
rent fiscal year. 

(2) A listing of the total assets and 
liabilities of the applicant as of the date 
of the application. • 

(k) An explanation of why the appli¬ 
cant cannot in other wasrs obtain the 
funds that are requested, including a 
description of the applicant’s past ef¬ 
forts to obtain those funds in other ways 
and the feasibility of future attempts to 
raise funds in other ways. 

(l) A list of all proceedings of the 
Federal government in which the appli¬ 
cant has participated during the past 
year (including the interest represented 
and the contribution made) and any 
amoimt of financial assistance received 
from the Federal government in connec¬ 
tion with these proceedings. 

Sec. 6. Processing of applications, (a) 
When the Administrator determines that 
the Administration will receive applica¬ 
tions for funding under this regulation 
for a particular proceeding, an invitation 
for applications is publish^ in the Fed¬ 
eral Register. When practicable, the in¬ 
vitation is included in the notice com¬ 
mencing the proceeding. Each invitation 
specifies a deadline for submission of ap¬ 
plications. Although applications will be 
received after the deadline, there is not 
any assurance that they will be consid¬ 
ered. 

(b) Within five working days after the 
deadline for receipt of applications, the 
appropriate Administration official for¬ 
wards all applications received before the 
deadline, together with his comments, if 
any, on those applications to the evalu¬ 
ation board. 

(c) Within five working days after the 
evaluation board receives the applica¬ 
tions fnnn the appropriate Administra¬ 
tion official, it approves or denies in whole 
or in part, each of those applications. 
The evaluation board may approve an 
application, in whole, or in part, if it finds 
that: 

(1) The applicant represents an in¬ 
terest whose representation contributes 
or can reasonably be expected to con¬ 
tribute substantially to a full and fair 
determination of the issues involved in 
tJie proceeding, taking into consideration 
the number, complexity, and potential 
significance of the issues affected by the 
proceeding, and the novelty, significance 
and complexity of the ideas advanced 
by the applicant; 

(2) Participation by the applicant is 
reasonably necessary to represent that 
interest adequately; 

(3) It is reasonably probable that the 
applicant can competently represent the 
interests it espouses, when assessed under 
the criteria of this regulation; and 

(4) The applicant does not have avail¬ 
able, and cannot reasonably obtain in 
other ways, sufficient resources to par¬ 
ticipate effectively in the proceeding in 
the absence of funding under this pro¬ 
gram. 

In determining whether an applicant 
would be unable to participate effectively, 
the evaluation board examines the ap¬ 
plicant’s proposed expenditures for pre¬ 
paring its presentation in the proceed¬ 
ing, decides whether these projected costs 
are reasonable and compares them to 
the applicant’s income and expenditures, 
including anticipated future income and 
expenditures, for the current fiscal year, 

(d) In the event that two or more ap¬ 
plications, which satisfy the criteria of 
paragraph (c) of this section and seek 
to represent the same or similar in¬ 
terest, contain significant differences in 
viewpoint, approach, or proposals, the 
evaluation board may partially or com¬ 
pletely grant one or more of those ap¬ 
plications. 

(e) In selecting among the applica¬ 
tions specified in paragraph (d) of this 
section, the evaluation board considers 

, and compares the skills and experience 
the applicants possess, and the contents 
of their proposals. In particular, the 
evaluation board considers and com¬ 
pares: 

(1) The applicants’ experience and 
expertise in the substantive area with 
the Administration’s or Department of 
Transportation’s activities and proce¬ 
dures; 

(2) The applicants’ prior general per¬ 
formance and competence; 

(3) Evidence of the applicants’ rela¬ 
tion to the interest they seek to protect 
or represent; and 

(4) The specificity, novelty, relevance, 
and significance of the ideas the appli¬ 
cants propose to develop and present. 

(f) The decision of the evaluation 
board whether to select any of the ap¬ 
plicants that satisfy the criteria of p>ara- 
graph (c) of this section is discretionary. 
In making its decision, the evaluation 
board may consider: 

(1) Whether an applicant’s proposal 
can be reasonably developed and pre¬ 
sented with the time allott^; and 

(2) The availability of funding for 
assistance imder the program. 

(g) A written decision of the evalua¬ 
tion board, stating why assistance has 
either been granted or denied in light of 
the criteria in paragraphs (c) through 
(f) of this section, is mailed to all ap¬ 
plicants. 

(h) Upon good cause shown by an ap¬ 
plicant, the decision of the evaluation 
board regarding its application may be 
reconsidered. 

Sec. 7. Recoverable costs, (a) Expenses 
compensable under this regulation are 
limited to reasonable attorneys’ fees, ex¬ 
pert witness fees, the expenses of cleri¬ 
cal services, travel, studies, surveys and 
demonstrations, and other reasonable 
costs of participation actually incurred. 
In all cases, compensation is not greater 
than the prevailing market rates for the 
kind and quality of service provided.^ 

(b)(1) Compensation is limited to 
reasonable out-of-pocket costs. 

(2) Compensation is not provided for: 
(1) Time expended by any individual 

on his own behalf or by the staff of any 
group or organization on its own behalf; 
or 

(ii) The hiring of outside personnel 
when staff personnel are available and 
qualified to do the work. 

Sec. 8. Payments to applicants. Pay¬ 
ment of compensable expenses for ap¬ 
proved applications is made by the Ad¬ 
ministration within 90 days after the 
applicant has submitted a completed 
claim, including bills, receipts or other 
proof of costs incurr^. For good cause 
shown, payment to an applicant may be 
expedited. 
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PROPOSED RULES 

DEPARTMENT OF 
TRANSPORTATION 

Office of the Secretary 

[ 49 CFR Subtitle A] 
[OST Docket No. 48] 

FINANCIAL ASSISTANCE TO PARTia- 
PANTS IN ADMINISTRATIVE PROCEED¬ 
INGS 

Advanced Notice of Proposed Rulemaking 

Cross Reference: For a document 
containing an advanced notice of pro¬ 
posed rulemaking concerning financial 
assistance to participants in administra¬ 
tive proceedings, see PR Doc. 77-1296 
appearing in the Federal Register im¬ 
mediately preceding this cross reference. 
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