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< L.

NOTICE TO BOLICITORS.

With the view of 4 tmrmg the greatest possible accuracy and
rapidity in the various publications connected with the Law
RepoRTs, the Council wtlf be obliged, if the Solicitors to whom
‘ﬁlwaﬁon is made by any Reporter acting for the Council,

as soon as possible afier application furnish the neces-
sary Papers, logether with any tnformation in their as o
the names of the various Solicitors ed in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from go many members of the Pro-
Jfession in furnishing the papers required o prepare accurale
reports.

TABLE OF (‘ASES

PAGE

BARBER v. BARBER . . Gorell Barnes J. 1
BARRY r. PERUVIAN Goarou'mon . . .C A 2
KIRBY 7. S8cHOOL BOARD FoR HARROGATE . North J. 2
1.0cK v. QUEENSLAND INVESTMENT AND LAND MoORTGAGE CoM-
PANY . . Stirling J. 1
Prixrcy, In re. WmmnvacY . . NorthJ. 1
Pooocx AND PRANKERD’S Gomm'r, In re . Stirling J. 2
SYMEs 0. SYMES . . . NorthJ. 2
Trevor v. HUTCHINS . Stirl:‘aq J.o 1
UNSWORTH v. JORDAN . NorthJ. 2

COURT OF APPEAL

RECORD oF BuUsINESS.

COURT 1.

Fripay, December 20, 1895.
Fletcher v. Hopcraft. Appeal from Charles J. Dismissed.
Hirst v. Williams. Appeal from Charles J. Dismissed.
Turner v. Roberts. Appenl from Wright J. Part heard.

TursDAY, January 14.
Magyor, &c., of London v. Barnes. Application for judgment or new
8edgwick v. Matthews. Application for judgment or new trial. Dis-

missed.

Target v. Jackson. Application for judgment or new trial. Dismissed.

WEDNESDAY, January 15.

Powell v. Powell. Application for judgment or new trial. Dismissed.

Andrews v. Mockford. Application for judgment or new trial. Part
heard.

: THURSDAY, January 16.

Andrews v. Mockford. Application for judgment or new trial.

missed.

Dis-

" During the .am.g oflho Courts TnnWmm No'r:s will be publuhed
on So.turday. will generally comprise Notes of Decisions up to
and cadudt those of the previous Thursday. AU cases of permanent

herein will be roportad én full in Tue Law REPORTS.

NOTEa OF DECISIONS

These notes umbered
are r; s Ivj%r%a)mlvgsfnoe of reference,

L COMPANY —SHAREHOLDER—Prepayment of shares in
- advance of calls—Payment out of capital of interest on amounts
No. 1.—1896.

prepaid. One of the articles of the memorandum of asgociation
of a limited company not governed by Table A provided that the
directors might if they thought fit receive from any shareholder
payment of the whole or any part of the amount remaining
unpaid on any shares held by him upon such terms as the
board might determine. Another of such articles provided
that no dividend should be made except out of the net profits
of the company, but that the directors might if they saw fit
pay out of the capital of the company interest on sums paid
up on shares in advance of calls. Certain shareholders had
prepaid their shares in full in advance of calls, and the directors
had paid them a stipulated interest on the sums prepaid during
a period when the company had not only earned no profit, but
had suffered a loss:—Held, following Dale v. Martin, 9 Ir.
L. R. 498; 11 ib. 871, that the stipulated interest constituted
a valid debt of the company, and that it was not ultra vires to
pay it out of capital. Lock ». QUEENSLAND INVESTMENT AND
LAND MorTGAGE CoMPANY, LiMITED. Jan. 14. Stirling J.

. Counsel: Millar, Q.C., and Brodie Cooper; Hastings, Q.C.,
and C. E. E. Jenkins. Solicitors: Ashurst, Morris, Crisp &
Co.; Trinders & Capron. W. W.K.

—

2. DEBTOR AND OREDITOR—STATUTE-BARRED DEBT—Eizc-
cutor’s right of retainer—Fund tn Court—Payment out. The
Court will not order a fund to be paid out to an executor or
administrator having the legal title to a statute-barred debt
merely in order to enable him to acquire a right of retainer
thereout. TrEVOR v. HuTrcHINS. Dec. 21. Stirling J.

Counsel : Hastings, Q.C., and Brabant; Buckley, Q.C., and
1' weus, Solicitors: Shearman & Rayner; Bone & Keppell.

W.W. K.

8. DIVORCE—PRACTIOE—Motion for leuve to proceed without
making a co-respondent— Necessity for affidavit in corroboration.
Where, on & motion for leave to proceed without making a
co-respondent, it appeared that the affidavit of the petitioner
was not corroborated, the motion was adjourned for a week
in order that an additional affidavit might be filed; and it was
stated that in future such motions would be dismissed, unless
supported by affidavits in corroboration. BARBER ¢. BARBER.
Jan. 13. Gorell Barnes J.

Counsel: 4. E. Lyons. H.D.W.

Solicitor: Downes.

4. MORTMAIN—DISCRETION OF TRUSTEES—FReal estate—
Charity. A testator who died before 1891 directed trustees
to apply one-tenth of the proceeds of real and personal estate
above 110,0007. “ to such Charitable Institutions and objects as
my trustees may determine and at such time or times and in
such manner as they may think fit.” The trustees had in their
hands funds above the 110,000!. proceeds of real and personal
estate. On further consideration of an action to administer the
testator’s estate, following Lewis v. Allenby, L. R. 10 E]. 668,
on petition, W. N. (1872) 55, the trustees were given liberty
to bring in a statement of the objects (if any) to which they
proposed to allocate the proceeds of real and personal estate,

but the order was not to interfere with the discretion of the
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trustees. In re PiEROY. WHITWHAM v, PIEROY. Jan. 15.
North J.

Counsel: Cozens-Hurdy, Q.C., and J. Thompson ; Ingle Joyce;
Swinfen Eady, Q.C., and Badcock; St. John Clerke, Mulligan,
Curtis Price, E. 8. Ford, and James Rolt. Solicitors: Field,
Roscoe & Co. ; Solicitor to the Treasury; Crowders & Vizard;
Godden, Son & Holme ; Robbins, Hay & Co.; Foyer & Hordern.

D. P.

6. PARTNERSHIP—DISSOLUTION— Date— Partnership at will
—Action for dissolution—Date of issue or of service of writ.
In an action claiming a declaration of the date of the dissolu-
tion of a partnership at will between the plaintiff and the
defendant, and to have an account taken of the partnership
dealings, and the affairs of the partnership wound up by the
Court :—Held, that the partnership had been dissolved as from
the 19th of October (the date of the service of the writ) and
not from the 18th of October (the date of the issue of the writ),
UNswoORTH v. JORDAN. Jan. 11. North J.

Vide Shepherd v. Allen, 33 Beav. 577. :

Counsel: Gatey; Seddon. Solicitors: Hamlin, Grammer &
Hamlin ; Lloyd George & Co. W.L.C.

6. PRACTICE—COMMERCIAL CAUBE—Application to enter
cause in commercial list—Application before appearance of defen-
dant—Power to order costs to be costs in the cause. An applica-
tion by a plaintiff, to the judge charged with commercial
business, for leave to enter the cause in the separate list of
commercial causes, may be made before the appearance of the
defendant, and before the time for such appearance has expired,
and the judge has power to direct that the costs of the applica-
tion shall be costs in the cause. BARRY v. THE PERUVIAN
CorPoRATION, LimiTED. Jan. 13. C. A.

Counsel: Lauriston Batten. Solicitors: Smiles, Ollard, Yates
& Ollard. A M.

7. PUBLIC BODY—COMPULSORY POWERS—Purchase of land
by agreement—Restrictive covenant—School Board—Elementary
Education Act, 1870 (c. 75), ss. 19,20. A school board purchased
by agreement a piece of land the grantor of which was bound
by a covenant restricting the right of building thereon :—Held,
that the board, having acquired the land for the purposes of
the Elementary Education Act, 1870, were not bound by the
restrictive covenant, and that the only remedy of the covenantee
was compensation under sect. 68 of the Lands Clauses Consoli-
dation Act, 1845. KirBY ¢. ScHOOL BOARD For HARKOGATE.
Dec. 20. North J.

Counsel: Vernon Swmith, Q.C., and Curtis Price; Swinfen
Eudy, Q.C., and Micklem. Solicitors: Foyer & Hordern ; Corbin
& Greener. W.L.C.

B )

8. SETTLEMENT — APPOINTMENT — Construction — Remote-
ness — Contingent remainder or erecutory limitation. By a
marriage settlement executed in 1819 of real estate of the
husband power was given to the husband and wife jointly to
appoint tha* after the death of the survivor of them the estate

should be to the usc of such child or children of the nmr—l

riage, or the issue of any such child or children, which issue
should be living during the joint lives of the husband and wife,
as they should appoint, and in default of and subject to any
such appointment to the use of the first and other sons of the
marriage, successively in tail male. There was only one child
of the marriage, a son. He married in 1843, and died in May,
1863. He had seven children born respectively in 1844 ; 1845
March, 1848; 1850; 1852; 1854; and January, 1863. In
September, 1848, the original husband and wife executed a
deed by which they jointly appointed that the real estate
should, after the death of the survivor of them, be to the usc
of the three children then born (naming them) of their son, and
all other his child and children who should be living at the
death of the survivor of the appointors, and to the heirs and
assigns of such of them as should attain the age of twenty-five,
ejually as tenants in common. But in case either of the three
named children of the son and any such other child and
children as aforesaid should die under twenty-five, then imme-
diately after his or her death to the use of the survivors or
other of them, their, his, or her heirs and assigns. Provided
that, in case the appointment intended to be thereby made to
the after-born children of the son should from any cause fail of
effect, the appointors did thereby further declare that the deed
should operate as an appointment of the hereditaments to
the three then born children of the son, or such of them as
should attain twenty-five, their respective heirs and assigns
The husband died in 1867, and his widow died in November,
18738. All the seven children of the son were then living, but
only the three elder ones had attained twenty-five. The other
four attained twenty-five subsequently :—Held, that the limita-
tions of the deed of appointment took effect as legal contingent
remainders on the death of the widow ; that each of the seven
children of the son took one-seventh of the estate for life ; and
that the three who had attained twenty-five at the death of the
widow took the remainder in fee (subject to the life estates)
equally between them as tenants in common. SyMEs v. Symrs,
Dec. 21. North J.
" In re Lechmere and Lloyd, 18 Ch. D. 524, distingunished.
Counsel : Vernon Smith, Q.C., and Waggett ; Swinfen Eady,
Q.C., and Curtis Price. Solicitors: Guscotte, Wadham & Brad-
bury ; Yarde & Loader, W.L.C

9. VENDOR AND PURCHASER—TITLE — Settled Lands—
Limitation of various interests to the same person by way of sur-
cession— Tenant for life—Person entitled to income—Settled Land
Act, 1882 (c. 88), 5. 2, sub-s. 1; s. 68, sub-s. 1 (iz.), sub-s. 2
Real estate stood limited, under a will, to trustces upon trust
for a married woman for life without power of anticipation,
with remainder to such uses as she should by will appoint, and
in default to the use of herself in fee; and she contracted to
sell the property to a purchaser. The Court was not satisfied
that these limitations created a “settlement ” within sect. 2 of
the Settled Land Act, 1882, but %eld that the married woman
had the powers of a tenant for life within sect. 58, sub-sect. 1
(ix.), of the same Act, and could make a good title to the pur-
chaser. In re Pocock AND PRANKERD'S CoNTBACT. Dec. 21,
1895. Stirling J.

Counsel: M. Ingle Joyce; K. M. Jackson. Solicitors: Peake,
Bird, Collins & Pk ; Wing & Daane, for Fo & E.H. Jackson,
Wisheach. W. W. K.
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NOTICE TO SOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
RerorTs, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible after application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required to prepare accurate
reporis.
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'WooD v. WO0ODHOUSE AND Burm Uxmo Vaughan Williams J.

COURT OF APPEAL

RECORD OF BUSINESS.

COURT I.

FRIDAY, January 17.

Turner v. Roberts. Appeal from Wright J. Postponed.

Hardaker v. Idle District Council. Motion for judgment or new trial.
Our. ado. vult.

Whitehouse v. London and North Western Railway Company. Motion
for judgment or new trial. Refused.

Keys v. Anglo-Russian Oil Company. Appeal from Day J. Dis-
missed.

MoONDAY, January 20.
D’Errico v. Samuel and Another. Appeal from Lawrance J. Allowed,

TuEsDAY, January 21.

Foaxwell and Others v, Van Grutten. Appeal from Vaughan Williams J.
Part heard.
‘WEDNESDAY, January 22.
Foxzwell and Others v. Van Gruiten, Appeal from Vaughan Williams J.
Part heard.

No. 2.—1896.

. THURSDAY, January 23.!

{Iu re Haggerston Elzcticn Petition.
Cremer v. Lowles. Appeal from Lawrance J. Part heard.

COURT 1II.

MoxNpayY, January 20.

Boyd v. Bischoffsheim. Application for recurity for coste. £ccurily
ordered, 501.
Drew v. Paine. Appeal from North J. Dismissed.

In re Neuwton (infants). Appeal from Kekewich J. Part heard.

TuEsDAY, January 21.

In re Newton (infants). Appeal from Kekewich J. Dismissed.
Chillingworth v. Chambers. Appeal from North J. Part heard.

‘WLDNESDAY, January 22.

Hodgeon v. De Veysey. Motion to dismiss appeal for non-paymcent
of costs ordered to be paid. A week’s further time allowed.
Lock v. Queensland Investment and Land Mortgage Company. Appeal

from Stirling J. Dismissed.
Finch v. Oake. Appeal from Kekewich J. Allowed.
Chillingworth v. Chambers. Appeal from North J. Part heard.

During the sitting of the Courts THE WEERLY NoTxs will be published
on Baturday, and will generally comprise Notes of Decisions up to
and inoluding thoss of the previous Thursday. AU cases of psrmanent
snterest noted herein will be reported én full in THE LAw R EPORTS.

NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W.N.(96) 1 (8).

1. ADMIRALTY— 8OLICITOR'S LIEN —Charging order—As-
signment of sum recovered— Notice—Solicitors Act, 1860 (c. 127),
5. 28. On the 10th of June, 1895, an action for damage by
collision was compromised on the terms that the defendants,
the owners of the Paris, should pay to the plaintiff, the owner
of the Sam Weller, 50 per cent. of the damages sustained by the
plaintiff by reason of the collision, each party bearing their own
costs of the action ; and it was further agreed that the amount
of the damages should be ascertained by an arbitrator. The
defendants’ solicitors were pressing the plaintiff for a settle-
ment of claims of clients of theirs against him, and for their
own costs when acting for him; and the plaintiff, on the 25th
of June, wrote to the defendants’ solicitors that he agreed to
their settling the amount due to themselves and to certain
named clients of theirs “out of the money coming in from
Paris 8.8.” On the 2nd of November the arbitrator made his
award and found the sum of 841. 19s. 9d. to be due from the
defendants to the plaintiff, which with 63/ 1ls. 11d. agreed
costs of the reference made a total of 405! 11s. 84. On the
20th of November the defendants’ solicitors forwarded to the
plaintifi’s solicitors a cheque for 177. 6s. 24. as the balance out
of the 405!. 11s. 84. after paying the named clients and them-
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selves. The plaintiff’s solicitors took out, under sect. 28 of the
Solicitors Act 1860, a summons (adjourned into Court) for a
charging ordc on the fund, to the extent of 172l. 13s. 84., made
up of 817. 10s. 8d. costs of the action, 277. 10s. 84. extra costs
of the reference, and 687. 11s. 11d. agreed costs of the reference.
It was admitted that there was no collusion, and it was agreed
that for the purposes of. the case the award should be treated
as a decree :—Held, that the plaintiff’s solicitors in the action
were entitled to an order charging the sum recovered with the
plaintifi’s costs to be taxed as between solicitor and client
(unless the parties agreed the amount), on the ground that the
fund recovered by the exertions of the solicitors was fixed,
though not worked out, on the 10th of June, and that the
assignment of the fund on the 25th of June was void under the
statute, as being an act done operating to defeat the right of
the solicitors to a lien for costs, of which right, by reason of
the fund being a sum recovered in the action, the defendants’
solicitors, and their clients through them, were affected with
notice. THE PAmIs. Jan. 20. Jeune, Pres.

Counsel: Dawson Miller; Boyd. Solicitors:
Crump & Son ; Downing, Holman & Co.

William A.
T. L. M.

2. COMPANY—SHAREHOLDER—Payment of shares ¢n ad-
vance of calls—Payment out of capital of tnterest on amount

prepaid—Companies Act, 1862 (c. 89), ss. 14, 38—Table A4,
clause 7. The ‘articles of association of a limited company
provided that the board of directors ¢ shall be at liberty from
time to time, as they think fit, to receive payment from any
shareholder of the whole or any part of the amount remaining
unpaid -on any shares held by him, upon such terms in all
respects as the board may determine,” and that “ the directors
may, if they see fit to do so, pay out of the capital of the com-
pany interest on sums paid up on shares in advance of calls.”
Some of the shareholders paid up the amount remaining un-
called on their shares in advance of calls under an agreement
that interest should be paid by the company upon the amounts
thus paid up:—Held, affirming the decision of Stirling J., ante,
p- 1 (1), that these provisions of the articles were valid, and
that, there being no profits, interest on the moneys paid in
advance of calls could legally be paid out of capital. Lock v.
QUEENSLAND INVESTMENT AND LAND MoRrTGAGE COMPANY,

Lmrep.  Jan. 22, C. A. (Lindley, Kay and A. L.
Smith L.JJ.).
Counsel: Millar, Q.C., and E. Brodie Cooper; Graham

Hastings, Q.C., and (. E. E. Jenkins.
Morris, Crisp & Co.; Trinders & Capron.

Solicitors: Ashurst,
W.L.C.

8. COMPANY —WINDING-UP — Joint Stock Companies Ar-
rangement Act, 1870 (c. 104). The Court will not sanction a

scheme of arrangement under the Act of 1870 which provides | -

for the payment of costs, or the remuneration of persons whose
assistance is required to carry out the scheme, unless express
provision is also made for bringing in the costs and remunera-
tion for taxation or allowance by the Court. In re MORTGAGE
INsUBANCE CORPORATION. Jan. 22. Vaughan Williams J.-
Counsel: Buckley, Q.C., and W. F. Hamilton; Frank Evans
and C. E. E. Jenkins; Byrne, Q.C., and Kirby); Chester. Soli-

citors: Baker, Blaker & Hawes; E. C. Rawlings & Butt;
Godden, Son & Holme ; Herbert Bentwitch. F. E.

4., COMPANY—WINDING-UP—Sale of claim for misfeasance—
Debenture action—Companies (Winding-up) Act, 1890 (c. 63), 5. 10.
In an action to realize debentures granted by a company, which
was afterwards ordered to be wound up, a summons was taken
out by the official receiver and liquidator asking for the leave
of the Court to take misfeasance proceedings against the
directors and auditors of the company, and that the costs might
be provided by the receiver in the action. A majority of the
debenture-holders was opposed to misfeasance proceedings being
taken at the expense of the assets covered by the debentures,
and also to abandoning the claims of the debenture-holders to
any sums recovered in the proceedings. A suggestion was,
however, made by a debenture-holder that if there were people
who believed they could make a good thing out of a misfeasance
summons they would be prepared, for the right to step into the
debenture-holders’ shoes, to pay a substantial sum, but that the
right should not be given up without anything in return:—
Held, that an order must be made directing the receiver to
gell by auction the claim against the directors and auditors.
‘Woob ». WooDHOUSE AND RawsoN Unrtep. Jan. 17. Vaughan
Williams J. .

Counsel: Howard Wright; E. C. Macnaghten ; Cartmell;
C. E. E. Jenkins ; Methold. Solicitors: Ward, Perks & McKay ;
Maddisons ; Fladgated: Co.; F. Walker Budd Johnsons & Jecks.

F. E.

——

5. COMPANY—WINDING-UP—Set-off —Bankruptcy Act, 1888
(c. 52), s. 38—Judicature Act, 1875 (c. T7), s. 10. A company,
shortly before passing resolutions for winding up voluntarily,
being pressed by creditors, gave to a firm of solicitors a sum
sufficient to pay the total amount of the claims, but instructed
the solicitors to try to settle the claims for a smaller sum.
Some of the claims were so settled, with the result that a
balance remained in the hands of the solicitors. They kept an
account with the company in their books shewing their receipts
and payments, but there was no evidence that they shewed the
account to the company:—Held, that as the money had been
paid by the company for a specific purpose, the onus lay on
the solicitors to shew that the company had consented to any
portion of it being applied for another purpose, and that as the
solicitors failed to shew that this consent was given, they could
not set off a debt for costs against the liquidator’s claim for the
balance. In re Mm-KeNT FruiT FACTORY. Jan. 17. Vaughan
Williams J.

Counsel : Micklem ; C. E. E. Jenkins.
& Co.; Saunders, Hawksford & Bennett.

Solicitors: Waterkouse
F. E.

6. INFANT MAINTENANCE— Validity of Trust—Remoteness
—Discretion of trustees— Time for exercise—Power to resort to past
accumulations of income— Will—Construction. A testator by
his will dated the 19th of October, 1887, appointed executors
and trustees, and bequeathed to them the residue of his per-
sonal estate, upon trust for sale and conversion and invest-
ment of the proceeds, and to apply the whole income, or such

E
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part thereof as his trustees or frustee for the time being in
their absolute discretion should think fit, in or towards the
maintenance, education, apprenticeship, or in any other manner
for the benefit of the child or children of the testator’s sister
Mrs. Jackson, until they should respectively attain the age of
twenty-three, and to accumulate and invest as capital any un-
applied portion of the income. And upon further trust, as to
both capital and income of the investments, to stand possessed
thereof upon trust for the child, if only one, or all the children,
if more than one, of Mrs. Jackson who, either before or after
her decease, should attain twenty-one (such children, if more
than one, to take in equal shares as tenants in common) and the
issue of such of the children of Mrs. Jackson as might be then
dead, such issue taking only as tenants in common the share
which their respective parents would have taken if living.
There was a gift over in the event of the death without issue
of all the children of Mrs. Jackson in her lifetime. The testator
died in February, 1888. Mrs. Jackson, who was a widow, had
only two children, a daughter who attained twenty-three on the
10th of March, 1892, and a son who was born on the 28th of May,
1874. On the 30th of January, 1889, upon a summons issued
by the trustees of the will, Mrs. Jackson’s children being defen-
dants, the Court was of opinion that the bequest of the residuary
personalty to those children was void for remoteness, but that
the persons to take the residuary personalty could not be
determined till the death of Mrs. Jackson. And it was ordered
that the trustees should accumulate the surplus income until
further order. The trustees had never applied any part of the
income under the discretionary trust for maintenance, &ec., but
had accumulated the whole in accordance with the order of
the 30th of January, 1889. Upon a summons by Mrs. Jackson’s
children, to which the trustees and two of the testator’s next of
kin were defendants :—Held, that the trust for maintenance was
distinet from the trust of the capital of the residuary personalty,
and was valid; that the trustees could now exercise the dis-
cretion given to them by the will; and that in their absolute
discretion they might now apply all or any part of the income
which accrued down to the 10th of March, 1892, and of the
accumulations thereof, in or towards the maintenance, &c., of
the two plaintiffs, and similarly might apply all or any part of
the income from the 10th of March, 1892, and of the accumula-
tions thereof, and of the future income and accumulations,
until the younger plaintiff should attain twenty-three for his
maintenance, &c. In re Wise. Jan. 16. North J.

Counsel: Swinfen Eady, Q.C., and Dickinson ; Stallard ;
E. C. Macnaghten ; Chaster. Solicitors: Hickin, Smith & Capel-
Cure; R. E. Bartley; Collyer-Bristow & Co.; Ingle, Holmnes &
Sons, W.L.C.

7. POWER—RELEASE OF—Power to appoint among children
—Conveyancing and Law of Property Act,1881 (c.41),s.52. The
fact that a release of a limited power of appointment will result
in a benefit to the donee of the power, is not sufficient to make
the release fraudulent and void. The doctrines applicable to
the fraudulent exercise of a power of appointment do not apply
to the release of a power of appointment not coupled with a
duty. In re SoMes. SMITH v. SoMEs. Jan.2l. Chitty J.

In ye Radeliffe, Radcliffe v. Bewes, [1892] 1 Ch. 227, discussed
and applied.

|

Counsel : Farwell, Q.C., and Dauney ; Byrne, Q.C., and R. F*
Notton ; C. E. E. Jenkins. Solicitors: Street, Poynder &
Whatley ; Saxton & Son ; Trinder & Capron. W.C. D.

8. PRACTICE — REMITTING ACTION TO COUNTY COURT—
County Courts Act, 1888 (c. 43), s. 66. Where an order is
made that an action be remitted to the county court, unless
security for costs is given within a certain time, under sect. 66
of the County Courts Act, 1888, the action nevertheless re-
mains in the High Court until the writ and order are lodged
with the registrar of the county court in accordance with the
section, and until then the High Court has jurisdiction to make
an interlocutory order in the action. D’ERRIico v. SAMUEL AND
AnorHER. Jan.20. O. A. (A. L. Smith and Rigby L.J7J.).

Counsel : Witt, Q.C., and Rockingham @. Gill; P. Rose-
Tnnes. Solicitors: C. T. Wilkinson ; Micklem & Hollingworth.

E. L.

9. REVENUE—HOUSE DUTY—Ezemption— Customs and In-
land Revenue Act, 1878 (c. 15), 5. 13. By 41 Vict. c. 15, s. 18,
where any house, being one property, is “ divided into, and let
in, different tenements, and any of such tenements are occupied
solely for the purpose of any trade or business,” inhabited
house duty is to be assessed as if the house comprised only
the tenements other than those so occupied, and a house or
tenement so occupied is exempted from the duty. The re-
spondents, being lessees for years of a house, occupied a shop
and room on the ground-floor solely for the purposes of their
business, and sub-let the upper part of the premises, consisting
of two floors, at a weekly rent to a tenant who occupied that
part as his residence. The part so occupied by the sub-tenant
was divided from the part occupied by the respondents.
Having been assessed to house duty for the whole house, the
respondents claimed exemption in respect of the part ocoupied
by them:—Held, that the house was not “let in different
tenements ” within the meaning of sect. 13, and therefore the
respondents were not entitled to exemption. HoppINoT v.
HoME AND CoLONIAL SToRES, LiMITEDp. Jan. 15. Divisional
Court (Wright and Kennedy JJ.).

Counsel: Sir Richard Webster, A.-G., and Danckwerts; R. M.
Bray and Clarke Williams. Solicitors: The Solicitor of Inland
Revenue ; Slaughter & May. W. A,

—_—

10. sEA ES REGULATION—APPOINTMENT OF OFFICER
—Conditions council as to expenditure. By sect. 6, sub-
sect. 1, of the Sea Fisheries Regulation Act, 1888 (c. 54),
“ Bubject to any restrictions or conditions as to expenditure
made by the council or councils by whom & local fisheries com-
mittee is appointed, the committee may appoint such fishery
officers as they deem expedient” for the purposes therein
specified :—Held, that the restrictions and conditions as to
expenditure in connection with the appointment of a particular
officer cannot be made after the officer has been appointed.
And semble, that where a local fisheries committee has been
appointed by more county or borough councils than one it is
open to any one of such councils to make restrictions or con-
ditions as to expenditure under the section without the assent
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of the other councils. THr QUEEN ». Mavor, &c., or PLy-
MouTH. Jan. 21. Divisional Court (Hawkins and Vaughan
Williams JJ.).

Counsel : Channell, Q.C., and Duke; Lawson Walton, Q.C.,
and Bonsey. Solicitors: Field & DPosco:; Sharpe, Pritchards
& Co. J.F.C.

11. TRUSTEE—TRUSTEE ACT, 1893 (¢, 53), ss, 81, 83, 50—Infant
tenant in tail in possession—Form and effect of vesting order.
‘Where, under the Trustee Act, 1893, an order is made vesting,
or appointing a person to convey, the estate of an infant tenant
in tail in possession, the entail and remainders over are, spso
Jacto, barred. The order in such a case should not, as in
Seton, p. 1067, Form No. 21, contain a reference to the mode
of conveyance under the Fines and Recoveries Act, but should
simply vest the land for such estate as the infant, if of full age,
could convey. In re MoNTAGU. FABER v. MONTAGU. Jan. 16.
Kekewich J.

Counsel: Renshaw, Q.C., and G. W. Brabant ; P. O. Lawrence.
Solicitors: Avison & Co., Liverpool; Greenfield & Cracknall.

C.C.M. D.

12. WILL—CONSTRUCTION—* Legal disability” A testator
after giving the income of his residuary estate to his wife for life,

subject thereto gave a moiety of such estate to his son; but in
case such son should at the death of the testator’s wife be
“under any legal disability in consequence whereof he would
be hindered in or prevented from taking the same for his own
personal and exclusive benefit,” the testator gave the same to
his said son’s wife and children. Just before the death of the
testator’s widow, and while she was ¢n extremis, the son, being
heavily indebted, applied for and obtained & receiving order and
an order of adjudication in bankruptcy against himself. But
within three weeks afterwards both these orders were annulled
on the ground that they never should have been made:—
Held, that the ““legal disability ” contemplated by the testator
was not one arising simply from the voluntary act of his son,
but one imposed by the law of the land ; and that as the bank-
ruptey of the son had been a mere contrivance on his part to
procure a benefit for his wife and children, he was not under
any real disability arising therefrom. JIn re CAREW. CAREW v.
Carew. Jan. 15. Stirling J.

Counsel: Hastings, Q.C., and W. Donaldson Rawlins; Henry
Fellows ; Theodore Ribton ; W. C. Fooks ; Grosvenor Woods, Q.C.,
and W. F. Phillpotts; Elgood ; C. E. Bowill. Solicitors: Busk
& Mellor ; E. Vernor Miles; Rye & Eyre; E. H. Goddard ; Mear
& Fowler ; Elgood & Moyle; Routh, Stacey & Castle.

W.W.K
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NOTICE TO SOLICITORS.

. With the view of insuring the greatest possible accuracy and
apidity in the various publications connected with the Law
RePoRTS, the Council will be obliged, if the Solicitors to whom
spplicaiion is made by any Reporter acting for the Council,
oill as soom as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
rame lime, the Council thankfully acknowledge the assistance
they Rave already received from so many members of the Pro-
fession in furnishing the papers required to prepare accurate
reports.
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AxczLL v. RoLre . . . Ohitty J.
ATTORSEY-GENERAL v. TRUSTEES OF THE LONDON PAROCIOAL

. . [} .

CHARITIES . . . . . BtirlingJ. 8
BzeRY, In re. DurnzLp r. Berry . Stirling J. 8
Bowes, In re. EARL STRATHMORE v. VANE . . NorthJ. 10
FicE 0. OAxm . . . . . . . .C.4. 10
ForTUNE v. Haxgon . . . . Div.Ct. 8
GroRGE ARMSTRONG & Sous, In re . . BtirlingJ. 9
@ ErMAwIC, THR . . . . . . . .CA 7
HacexrsToxN ELECTION PETITION, In ro. OREMER v. I.ovusc. 4 8
Huxrmserox v. Coxnesioners or INLAND REVENUE Div.Ct. 9
Ricmarpson, In re.  MorcAN v. BicHARDSON . . NorthJ. 8
Bawpxr’s SETTLEMENRT, In 16 . . . . . NorthJ. 9
Twr, Inre. LaxpEr v. KENNEoY . . . ChittyJ. 9
YATES v. Higes AxD OTHERS . o . . Din.Ct. 8

COURT OF APPEAL.

RECORD oF BusINESS.

COURT 1.

FRIDAY, January 24.

{Ia re Haggersion Election Petition.
Cremer V. Lowles, Appeal from Lawrance J. Dismissed.

MoxpaY, January 27.

Foxwell and Others v. Van Gruiten. Appeal from Vaughan Williams J-
Owy. ade. vult.

The Germanic. Owners of Germanic v. Owners of Oumbre. Appeal
from the President. Allowed.

TCTESDAY, January 28,

Price, Walker & Co., Limited v. Webb. Appeal from Charles J.
Allowed.
Malcolm v. Armstrong. Appeal from Day J. Part heard,

KNo. 3.—1896.

WEDNESDAY, January 29,
Malcolm v. Armsirong. Appeal from Day J. Dismissed.
Crawford v. Wilson, Sons & Co. Appeal from Mathew J. Part heard.
TaURsSDAY, January 80.
Crawford v.' Wilson, Sons & Co. Appeal from Mathew J. Dismissed.

COURT IIL

THUREDAY, January 28.1

Chillingworth v. Chambers. Appeal from North J. Cur. adv. vult.
In re Jordan. | teon v, Stokes. Appeal from Official Referee’s
19 Part heard.
In re the same. Samev. same. Appeal from same report. Part heard.
In ve the same. Same v. same. Appesl from Kekewich J. Part heard.
In re the same. Same v.same. Restored after Official Referee’s report,
by order dated May 24, 1894. Part heard.

FriDAY, January 24.
In re Jordan. BSergeantson V. Stokes. Two Appeals from Official
Referee’s report and two appeals from Kekewich J. Part heard.
BSaTURDAY, January 25.
In re Jordan. Sargeantson v. Stokes. Settled.!

Moxpay, January 27.
Horrocks v. Stubbs. Appeal from Kekewich J. Part heard.

TuzspaY, January;28.

Horrocks v. Stubbe. Appeal from Kekewich J. Dismissed.

In re a Contracl between Johnston and Lang, and the Vendor and Pur-
chaser Act, 1874. Appesl from Kekewich J. Dimissed.

Peck v. Ray. Appeal from'Romer J. Part heard,

‘WEDNESDAY, January 29.

North London Commercial Permanent Building Society v. Pare’s Bank-
ing Company. Appeal from Chitty J. Inquiry ordered instead
of particulars.

Kirby v. School Board for Harrogate. Appeal from North J Part
heard.

ERRATUM.
In re Wisk, ante p. 4 (6).

The word “twenty-one” on p. 5, line] 11 from tep, should be
“{wenty-three,” W.L.C.

During the sitting of the Courts THE WexxLY NoTES will be published
on Saturday, and will oomprise Notes of Decisions up to
and éncluding those of the previous Thursday. Al oases of permanent
intevest noted herein swoill be reported in full in Tur Law REPoRTS.

NOTES OF DECISIONS.

'} These notes are numbered for convenience of reference,
e.g. W. N.(96) 1 (7)

1. ADMIRALTY—ACTION IN REM—Joinder of pilot as de-
fendant, The plaintiffs, the owners of the steamship Cumbre,
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commenced an action ¢n rem against the steamship Germanic
for damages by collision. The plaintiffs then applied to the
Liverpool District Registrar for liberty to add, as a defendant,
the pilot who was compulsorily in charge of the Germanic at
the time of the collision. The registrar refused the application ;
bat, on appeal to-the President of the Probate, Divorce, and
Admiralty Division, the plaintiffs obtained the order on the
ground that no difficulty would result from engrafting a claim
i{n personam on an action in rem .—Held, by the Court of Appeal
—reversing the decision of the Prcsident—that, assuming there
was jurisdiction, such an order ought not; as a matter of dis-
cretion, to be made, as the trial of the action might be thereby
embarressed. TrE GEevANIC. Jan. 27. C. A. (Lord Esher
M.R., and Lopes and Rigby L.JJ.).

Counsel: Sir Walter Phillimore and Butler Aspinall ; Joseph
Walton, Q.C., and dlex.'D. Bateson. Solicitors: Hill; Dickinson
& Co.; Batesons, Warr & Wimshurst. " T.L.M.

2. ADULTERATION—ANALYST'3 CERTIFICATE, SUFFICIENCY
OF—Sale of Food and Drugs Act, 1875, ss. 6, 18, Schedule. In
a prosecution under the Sale of Food and Drugs Act, 1875,
for selling to a purchaser milk, which was not of the nature,
substance, and quality of the milk demanded by him, the only
evidence of adulteration was the analyst’s certificate, which stated
that the sample submitted to him contained “'the percentage
of foreign ingredients as under: 5 per cent. of added water.”
Water is one of the constituents of milk, the proportion of water
to be found therein varying greatly :—Held, that the certificate
was bad, because it did not state the whole percentage of water
found in the sample, so0 as to enable the magistrate to form his
own conclusion whether or not water had been added, and
therefore that he was right in refusing to convict. ForTUNE,
App.; Haxson, Resp. Jan. 27. Divisional Court (Wright
and Kennedy JJ.).

Counsel: Macmorran ; Morton Smith.
Hoare; W. T. Ricketts.

Solicitors: Stanley
W. A,

8. BURIAL GROUND—BUILDING UPON DISUSED BURIAL
GROUND—Land “ set apart for the purposes of interment"— Ex-
ception in case of land “sold or disposed of under authority of
Act of Parliament™—Michael Angelo Taylor's Act (57 Geo. 3,
c. axix.), 88. 80, 96—Disused Burial Grounds Act, 1884 (c. 72),
ss. 8, b—Metropolitan Open Spaces Act, 1881 (c. 34), s. 1—Open
Spaces Act, 1887 (c. 82),s. 4. In 1885 land forming part of a
disused burjal ground, building upon which was prohibited by
sect. 8 of the Disused Burial Grounds Act, 1884, was aoquired
by the Commissioners of Sewers under the powers of 67 Geo. 8,
¢, xxix., for the purpose of widening a street. A portion of
such land was afterwards resold by the Commissioners as
surplus land to the defendants, who, with the consent of the
Charity Commissioners, let it for general building purposes:—
Held, that the land in question had been “sold under the
authority of an Act of Parliament,” and, by sect. 5 of the Act
of 1884, was consequently excepted from the operation of that
Act. ATTORNEY-GENERAL v. THE TRUBTEES OF THE LONDON
PARoCHIAL CHARITIRS. Jan. 29, Stirling J.

In re The Ecclesiastical Commissioners and the New .City of

m——

London Brewery Compang's . Contract, [1895] 1 Ch. 702, pre-
ferred to In re The Trustees of St. Saviour's Rectory and Oyler,
31 Ch. D. 412. ' .
Counsel : Hastings, Q.C., and Stokes; Sir Walter Philli-
more, Buckley, Q.C., and R. Neville; R.J. Parker. Solicitors
M. Webb & Sons ; Robert Pearce; Clarke & Blundell. :
G. A8

4. CRIMINAL LAW— CRUELTY T0 ANIMALS —*“ Domestic
anima] "—Tame sea-gull—Cruelty to Animals Acts, 1849.(c. 92),
ss. 2, 29, and 1854 (c. 60), 5. 8. The respondents were charged,
under 12 & 13 Viet. ¢. 92, 5. 2, with cruelly ill-treating a tame
sea~gull.. The bird had been the property of its owner for three
years, and was used by her in her business as a photographer:
It was tame, and was kept in a field. One wing having been
pinioned, it could not fly, but could get out of the field by
going down a river. It would go to its owner when called,
and feed from the hand :—Held, that the sea-gull was not a
“ domestic animal,” within the meaning of 12 & 13 Vict. c. 92,
8. 29, 4nd 17 & .18 Vict. c. 60, s. 8,-and -therefore the respon-
dents could not be convicted. YaTEs, App.; HieGINs A¥D
OrsEns, Resps. Jan: 25. - Divisional Court (Vaughan Williams
and Wright JJ.).

Counsel: Colam. Solicitor: Sydney G. Polhill. P.B.H.

6. EXECUTOR—RESIDUR—Appropriation of assets. Executors
entitled to one-fifth each of a residue, the other three-fifths
being settled, before final division, transferred securities, gince
risen in value, at the then market price, to one of themselves as
part of his fifth share:—Held, that though there was no cor-
responding appropriation in respect of the settled shares, the
transaction was valid. Jn re RICHARDSON. MORGAN v. RICHARD-
goN. Jan.29. North J.

Counsel: Macaskie; William "Barnard ; Swinfen Eady, Q.C.,
and Begg. Solicitors: Nscholson, Graham & Graham, for Lycett,
Manchester ; Western & Sons; Twisden & Co. D. P

6. PARLIAMENT — ELECTION PETITION — Particulars —
Offences subsequent to date of petition. Where an election peti-
tion alleges various specific offences to have been committed by
the respondent, and further charges him with the commission
of “other corrupt and illegal practices before, during and after
the election,” it is not competent to the petitioner to include in
his particulars, or to give evidence of, offences alleged to have
been committed after the presentation of the petition, unless
the petition has been duly amended within the time limited for
amendment. In re HAGGERSTON ELROTION PETITION. CREMER
v. Lowpes. Jan. 23, 24. C. A. (Halsbury, L.C,, Lopes and
Rigby, L.JJ.).

Counsel: Willis, Q.C., and B. 8. Foster; Jelf, Q.C., and
Lewis Coward. Solicitors: H. P. & J. H. Cobb; Roliit & Sons.

W.J.B.

7. PRACTICE—ADDING PARTIES—Pending action—Receiving
order in bankruptcy against defendant—* Change or transmissiow
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of sintevest or Uability "~—Official recsiver—Carrying on proceed-
ings—Rules of Swpreme Court, Order xvn., r. 4—Bankru
Act, 1883 (c. 53)—Bankruptcy Act, 1890 (c 71). An official
receiver in. bankruptoy, having no estate or interest vested in
him nor any power conferred on him by the Bankruptey Acts
of bringing or defending actions, stands in a different position
to a trustee in a bankruptcy, or a trustee of any composition or
scheme in bankruptcy. Accordingly the making, after the
commencement .of an action, of- a receiving order against a
defendant does not cause any such change or transmission of
interest or lability within the meaning of Order xvir, r. 4, as
40 render.it necessary or desirable that the official receiver
should be made a party to the action. Such a transmission
of interest or liability within r. 4 of the order would, how-
ever, take place when an adjudication order was made, or
when a composition or.scheme was approved by the Court.
In re BErrY.. DUFFIELD v. BERRY. Jan. 22. Stirling J. -
Counsel : Ingle Joyce; Hastings, Q.C., and Begg; Buckley,
Q.C, and Medd; E. S. Ford. Bolicitors: Walter Murton,
Duffield & Bruty; Simpson & Cs., for Kelly & Keene, Mold;
Moore & Davies, for Lewis & Son, Wrexham. W.W.K.

8. PRACTICE—CO0ST3—Partition action—Incumbered shares—
One set of costs for each share—Discretion of Court. In a parti-
tion action the chief clerk had certified that the property was
divigible into six shares, two of which only were incumbered :—
Held, on further consideration, that only one set of costs in
respect of each share ought to be allowed. Catton v. Banks,
[1893] 2 Ch. 221, followed on this point. The time for ascer-
taining the shares of the persons interested in the property is
the date of the chief clerk’s certificate. The Court has a general
discretion as to the costs, and as a rule will not allow parties
representing an incumbered share any additional eosts incurred
by reason of such incumbrance, which, unlike & settlement or
.assignment, creates no further subdivision of a share. ANCELL
v.Roye Jan. 28. Chitty J.

Counsel: W. M. Cann; Ellis; Cator; T. Douglas. Solicitors:
Horsley & Weightman ; Roe & Wilkie ; Radcliffes, Cator & Hood ;
Pattinson & Brewer. W. C. D.

9. REVENUE—STAMPS—Conveyance on sale—Foreclosure by
epitad’e mortgagee. An ejuitable mortgagee by deposit of title=
deeds brought an action for foreclosure and obtained a decree
by which it was ordered (inter alia) that the mortgagor should
execute an absolute conveyance of all his estate and interest in
the mortgaged property to the mortgagee .:—Held, that the cone
veyance executed under the order of Court by the mortgagor
was 8 “ conveyance on sale” within the meaning of sect. 54
of the Stamp Act, 1891, and was chargeable with ad valorem
duty under the head “ Conveyance or transfer on Sale” in the
first schedule to that Act. HUNTINGTON v. COMMISSIONERS OF
Inpanp Revenux. Jan. 15, 16. Divisional Court (Wright and
Kennedy JJ.).

Counsel: J. E. Bankes; Sir R. E. Webster, A.-G., and Danck-
‘werls, Solicitors: Non'u, Allens & Chapman, for J, Labron
+dohnson, Liverpool ; Solicitor of Inland Revenue, W.J.B.

-10. BETTLEMENT EXPECTANCY—Cestui que trust dead—

iptcy | Faslure of gift—Resulting trust. By a voluntary settlement in’

1880, E., who was contingently entitled in expectancy as one of
the next-of-kin of a lunatic, assigned her possible share in his
personal estate to trustees, upon trust to pay certain capital
sums to certain named persons, amongst them being 5001 to
K, and then to hold the residue for the plaintiff. K. pre-
deceased the lunatic, who died in 1894 intestate and a bachelor.
In April, 1895, E. wrote to the administrator of the lunatic
requesting him to pay and transfer her share to the trustees
of the settlement, and the question now raised was, who was
entitled to the 500! settled on K. It was admitted that the
assignment of a mere expectancy in 1880 was inoperative, and
that there was no effectual assignment till the letter of con-
firmation in April, 1895 :—Held, that the settlement could not
operate in favour of K., who was dead at the time of its con-
firmation in 1895, which had no retrospective effect; that the
500!. did not fall into residue, but that there was a resulting
trust in favour of E., the settlor. In re TiLT. LAMPET v.
Kenxepy. Jan. 28. Chitty J.

Counsel : Frank Russell ; Rashleigh ; Champernowne. Solicitor :
Godfrey H. Pownall. W.C.D.

11. BOLICTTOR — 008TS — Taxation —Scale fee — “ Property ®
— Grant of easement — Solicitors’ Remuneration Order, 1881,
Sehedule I., Part 1. Held,thata new grant of an easement is not
a conveyance of property within the meaning of Schedule I.,
Part 1., to the Bolicitors’ Remuneration Order, 1881, and con-
sequently that the scale fee prescribed by that schedule does
not apply to such a grant. JIn re SANDER'S SETTLEMENT.
Jan. 80. NorthJ.

Decision of Kay J. in In re Stewart (41 Ch. D. 494) followed.

Counsel: W. Baker; J. Gent. Solicitors: W. A. Blazland;
Withall, Trotter & Patteson. W. L. C.

12. BOLICITOR—MISCONDUCT—Ex parte order oblained for
client—Client alleged lunatic—Pending pelition for mqumtwn—
Non-disclosure by solicitor—Costs. The decisions in Hartley v.
Gilbert (18 Sim. 596) and Beall v. Smith (L. R. 9 Ch. 85) do not
amount to a holding that a solicitor (who believes his client to
be sane) cannot take proceedings in the name of the client if
he knows that a petition in lunacy has been presented against
him, but only that in a proper case the Court will when
informed of the petition direct a stay of proceedings pending
the completion of the inquiry. A solicitor, believing his client
to be of sound mind, obtained an order for her on an ex parte
application without disclosing the fact that a petition in lunacy
was pending against her. She was subsequently found to be
of unsound mind. Upon an application to discharge the
order :—Held, that the solicitor had not been guilty of such
professional misconduct as to make him liable for the costs.
In re GRORGE ARMSTRONG & Sons. Jan. 25. Stirling J.

Counsel : Buckley, Q.C., and H. Fellows ; Hastings, Q.C., and
Gatey. Bolicitors: King, Wigg & Co., for George Armstrong &
Sons, Newcastle-on-Tyne; J. E. & H. Scott, for G. B. Wilson,
Newecastle-on-Tyne. G.A.8
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13. VOLUNTARY EOCIETY — MEMBER — Resignation — With- | of resignation by the committes, and could not become 2
drawal before acceptance. The members of & voluntary trade| member again without re-election. The injunction granted
protection society became such by election, and paid an annual i by Kekewich J. was accordingly dissolved. FINCE v. OARE
subscription, in return for which they were entitled to legal Jan. 22. C. A. (Lindley, Kay and A. L. Smith L.JJ.).
assistance for the purposes of their trade. The rules contained;, Counsel: H. Terrell ; Warrington, Q.C., and Charles Church.
Do provision about the retirement of members. The members | Solicitors: C. O, Pook ; Maitlands, Peckham & Co. W. L. C.
incurred no obligation beyond the payment of their sub-l

scriptions. A member wrote to the secretary resigning his
membership, and, before receiving any acceptance of his resig-, 14. WILL—CONSTRUCTION—Bequest to plant trees. A bequest
nation, he wrote again withdrawing his resignation. The i of money to be laid out in planting trees on an estate of which
committee insisted that he had ceased to be 8 member. Upon ' the testator was tenant for life :—Held, primarily for the benefit
a motion by the member for an injunction to restrain the com- of the owners for the time being and payable to persons who
mittee and the” secretary of the society from excluding himiwere absolutely entitled to the estate. In re Bowss, EamL
from membership :—Held (reversing the decision of Keke-iSfrnAmon v. VANE. Jan. 25. North J.

wich J.), that the plaintiff was at liberty to resign at any  Counsel: Crackanthorpe, Q.C., and Samuel Dickinson; G. A.
time and that no acceptance of his resignation was necessary, | Watson; W. B. Heath; Foster Cooke. Solicitors: Rowcliffes,
but that he ceased to be a member on the receipt of his letter Rawle & Co.; Western & Sons; Minet Harvie & Co,. D.P.
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NOTICE TO S8OLIOCITORS.

With the view of insuring the test possible accuracy and
mp:’da’tymtho{rw gm'comwckdmthlleAw
REPOETS, the Counesl. will be obliged, if the Solicitors to whom

ication is made by any Reporter acting for the Council,
tos ;;aoonao aaﬁuapplwalwnfmahthema-
sary Papers, togetlwrm any information in their power as to
the names of the various Soltc{tor{ engaged in the case. At the
same $ime, the Couneil . thankfully acknowledge the assistance
they Rave already received from so many members of the Pro-
femou n furmazmg tAe papers requcred to prepare accurate

reports.

TABLE OF QASES.

PAGR

12
12

11
12

12
12

AXNDREWS v. MOCKYORD . . . . . . . O A,
ATKINSON v. MAYOR OF CABLISLE . . Div. Ct.
CreBT CHURCH (VIOAR OF), EAsT Gnnntwmn, En partcN T
0
CUBISON v. MaYO . . . C. A
InGHAM, In re. Lawr's Cnmou. Mmun Coummr v, Ixmmx

Stirling J.
Kmey v. Scnoox. Bonn FOR Hnnoouu . . :‘gA.
BRaY,Inve . . . o . C. A.

COURT OF APPEAL.
RECORD oF BuUsINESS.
COURT 1.

FRIDAY, January 31.
In re Balomon. Ez parte A. Salomon & Co. Appeal from Mr. Regis-
trar Giffard. Ieo:tponed

In ve F. 8. A. Devas. Ez doQﬁaalRmm Appeal from
Vaughan Williams J. Dnmmed e

Macrory v. Gibben. Apped from Wright J. ' Part heard.

Moxpay, February 3.
Brotherton v. Sharples. Appeal from Lawrance J. Allowed.
Bucknalt v. Yorke and Another. Appeal from Lawrance J. Allowed
Bennett & Co. v. Condiet. Appeal from Hawking J. Dismissed.

TukspAY, February 4.
Tagart, Beaton & Co. v. Forslind and Another. Appeal from Cave J
Dismissed.

Macrory v. Gibbon. Appeal from Wright J. Dismissed.

WeDNESDAY, February 5.

Cubison v. Mayo. Appeal from Day J. Judgment varied.

Clutterbuck v. Taylor and Another. Appeal from Lord Chiof Justice
and Grantham and Vaughan Williams JJ. Part heard.

THURSDAY, February 6.
Clutterbuck v. Taylor and Another. As)peal from Lord Chief Justice
and Grantham and Vaughan Williams JJ. Postponed.
Reynard v. Rising and Another. Appeal from Mathew J. Dismissed.

Draz v. Ffooks. Appeal from Lord Chief Justice and Grantham and
Vaug Wllhams JJ. Part heard.

COURT II.

TaORSDAY, January 80.
Kirby v. School Board for Harrogate. Appeal from North J. Part

Emsley v. North: Ea'fem Rat'lway Company. Agpcal fion North J.
Part heard. -
FRIDAY, January 81.
Kirby v. &hwl¢ Board for Harrogate. Appeal from North J. Dis-
misse
Emsley v. North Eadern I?azlway Company. Appeal from North J.
Cur. adv. vult
Moxpay, February 3.
James v. Buena Ventura Nitrate Grounds Syndicate, Limited. Appen
from Chitty J. Allowed.
Lunacy matter. In re Ray.
Peek v. Ray.. Appeal from Romer J. Part heard.

TuEspAY, February 4.

Peek v. Ray. Hearing concluded. Cur. adv. vult.
In re Hubbuck. Hart v. Stone. Appeal from Stirling J. Allewed,
Miller v. Collins.: Appeal from Stirling J. Part heard.

WEDNESDAY, February 5.

Tyenv Tyers. In re Brougham. Brougham v. Brougham. Appeal
ekewich J. Allugwed on ter:xg g ppe

Carter v. Dove. Appeal from Gorell Barnes J. Dismissed.
Miller v. Collins. Appeal from Stirling J. Part heard.

ERBRATUM.

Page 10, column 2, line 14, for Rowcliffes, Rawle & Co., read Young,
Jones & Co.

During the sitting of the Courts THE WEEELY NoTES will be published
on Baturday, and will generally comprise Notes of Decisions up to
and including those of the previous Thursday. Al cases of permanent
interest noted herein will be reported én full in THE LAw REPORTS.

NOTES OF DECISIONS.

These notes are numbered for convenienoe of reference,
e.g. W. N.(96) 1 (11).

1. CHURCH BUILDING ACT3 —OHURCH LAND TAKEN BY
PUBLIC BODY UNDER STATUTORY POWERS—Application of
purchase-money—Powers of Eeclesiastical Commissioners—3 & 4
Vict. e. 60, 5. 19. In 1846 a piece of land was, under the
authority and for the purposes of the Church Building Acts,
voluntarily granted in fee to the Commissioners for building
new churches, to be devoted when consecrated to ecclesiastical
purposes for ever. On a part of the land a church was after-
wards erected, and the whole was inclosed. The church was
consecrated in 1849, but the remainder of the inclosure was not
consecrated, it not being intended to use it for burials. In
1882 the then vicar borrowed 600l. from the Governors of
Queen Anne’s Bounty for the purpose of purchasing a house
for a vicarage house. The repayment of the G00/., with interest,
was secured by a mortgage to the Governors of the glebe, tithes,
and other emoluments of the vicarage. The eapital was-to be
repaid by thirty yearly instalments of 20/. each. In 1891 the
London County Council under their statutory powers pur-
chased from the then vicar a portion of the church inclosure.
The purchase-money was paid into Court and the land pur-
chased was conveyed by the vicar to the County Council in

heard.

No. .4.—1896.

December, 1892, In June, 1895, the Ecclesiastical Commis-
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sioners (who were the successors of .the Church Building Com-
missioners), purporting to act under the powers conferred on
them by sect. 19 of 3 & 4 Vict. c. 60, and with the consent of
the donors of the land granted in 1846, executed a document
by which they directed that 250l of the fund in Court should
be applied in part payment of the principal remaining due on
the mortgage to Queen Anne’s Bounty, and that the residue of
the fund should be applied in paying the cost of certain repairs
to the church. On a summons by the vicar, asking that the fund
in Court might be paid out in accordance with this direction of
the Commissioners :— Held, that, notwithstanding the consecra-
tion of the church, the Commissioners had power under sect. 19
to give the direction, and that, although, if the present vicar
continued vicar till the end of the period of thirty years fixed
for the payment of the mortgage debt, the whole of the amount
remaining unpaid must be paid by him, the proposed applica-
tion of the 250l. was a proper one under sect. 19.. Payment out
as asked by the summons was accordingly ordered. Ex parte
Vicar oF CHR8T CHURCH, EAST GREENWICH. Feb.4. North J.
Counsel: Dibdin ; Kenyon Parker. Solicitors: Saw & Son;
Solicitor to London County Council. W.L.C.

2. COUNTY OOURT—O0O0BTS—Fees to counsel. In a taxation
of costs in a county court on the higher scale, the special item
No. 86, which is allowable to counsel where there is no local
bar in, or within twenty miles of, the court town, can only be
allowed once in the same case, although the counsel engaged
may have been present in court on more than one occasion.
(See Annual County Court Practice, p. 318.) ATKINSON v.
Mavyor oF CaAruIsLE. Feb. 4. Divisional Court (Lawrance
" and Collins JJ.).

Counsel :  Civanagh.
Graham, for Scott, Carlisle.

8. 0OUNTY OOURT—008T3—Solicitor and client— Tazation—
County Courts Act, 1888 (c. 43), s. 118. Sect. 118 of the County
Courts Act, 1888, does not render taxation of costs and charges
incurred in the county court as between solicitor and client a
condition precedent to the solicitor’s right to recover such costs
and charges from the client, when there has been no applica-
tion for taxation by the client, and the time within which
taxation can be claimed has gone by. CuBisoN v. Mavo.
Feb. 5. C. A. (Lord Esher M.R., Lopes and Rigby L.JJ.).

Counsel: Moresby ; Harry Dobb Solicitors: E. Chester;
A. E. Cubison. E. L.

Graham &
W.J.B.

Solicitors: Nicholson,

4. LUNACY —SETTLED ESTATE—Lunatic tenant for life—
Committee—Sale of lunatic’s property under Settled Land Acts—
Conveyance—Covenants for title by Committee—Settled Land
Act, 1882 (c. 88), s. 62—Lunacy Act, 1890 (c. 5), ss. 120, 124,
Sect. 124 of the Lunacy Act, 1890, enabling the committee of a
lunatic on his behalf to execute a.nd do all such assurances and
things for giving effect to any order under the Act as the
judge directs, must be construed as giving the Court jurisdie-
tion to authorize a committee who is selling the lunatic’s
property under an order in that behalf, not only to convey
-the same on his behalf, but also on his behalf to enter into
with the purchaser the covenants usual and proper in such
a conveyance, including the ordinary covenants for title, In

re Fox (a Lunatic), 38 Ch. D. 87, is not a decision that inno
case can the Court authorize the cemmittee of a :lunatic te.
enter into any covenants on his behalf, In re BAY It‘eh&
0. A. (Lindley, Kay, and A. L. Smith L.JJ.).

Counsel : C’rackanthorpe, Q.C., and Borthwick. Solicitors:
Blunt & Co. W.W.E

5. PRACTICE—CHIEF CLERK'S CERTIFICATE— Variafios—
Time—Extension—Rules of Court, 1883, Order Lv., rr. 66a., 6],
70, 71. An appointment before a chief clerk to sign the certif-
cate is a purely formal matter, and need not be attended by
either party. The plaintiff alone attended such an appointmest
The certificate was not then signed, but was handed to the plain-
tiff for some necessary alteration, and by him passed to the defen-
dants who had the carriage of the proceedings. The defendants
made the alteration and returned the certificate to the chief
clerk’s office. It was then signed and filed without any farther
appointment being made. The plaintiff, being unaware that
the certificate had been filed, allowed the time for moving te
vary it to elapse, and now applied for an extension of time:—
Held, that plaintiff had no right to rely upon another appoint-
ment being made, and that no extension of time could he
granted. JIn »e INgHAM. LAwE's CHEMIOAL MANUrReE Cox-
PANY, LiMITED v. INGHAM. Jan. 28, 31. Stirling J.

Counsel: C. Church; Hastings," Q.C., and Kenyon Paiker.
Solicitors: Walter B. Styer; Rollit & Sons, for Brown, Wilkis
& Scott, Wakefield. G. A S

6. PRACTICE—COSTS—Shorthand notes—Motion for new trial
—Summing up of judge. Application having been made, on
behalf of the successful party on a motion for judgment ora
new trial of the actlon, that the costs of a shorthand writer’s
notes of the summing up of the judge at the trial might be
allowed: Lord EsmEr M.R. (having consulted all the other’
judges of the Court of Appeal) said that there was no hard and'
fast rule that such costs would never be allowed, bat they
would be allowed only in very exceptional cases. The present
case was not an exceptional one, and therefore the costs would
not be allowed. ANDREWS v. MookrorD. Jan. 3l. C. A
(Lord Esher M.R., and Lopes and Rigby L.JJ.)

Counsel: Astbury, Q.C.; F. M, Abrahams. Solicitors: Nuns
& Popham ; M. Abrahams, Sons & Co. W.L.C.

7. PUBLIC BODY—COMPULSORY POWERS—Purchase of land
by agreement— Restrictive covenant—School Board— Elementary
Education Act,1870 (c. 75),ss. 19,20. A school board purchased
by agreement a piece of land for the purpose of building a schoal
thereon. The board took with notice of a restrictive covenant
as to building which it was assumed they had infringed :— Held,
affirming North J., that the board, having acquired the land for
the purposes of the Elementary Education Act, 1870, were not
liable to an action for breach of covenant, and that the only
remedy of the covenantee was compensation under sect. 68 of
the Lands Clauses Consolidation Act, 1845 (c. 18). Kmsyr.
ScHooL BoARD For HARROGATE. Jan.8l. C. A. (Lindley, Kay,
and A. L. Smith L.JJ.).

Counsel: Vernon Smith, Q.C., and Curtis Price; Swinfen.
Eady, Q.C., and Micklem. Solicitors: Foyer & Hordern, for
Ward & Sons, Leeds; Corbin & Greener, for E. Raworth, Har-
rogate. HCJ.
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NOTICE TO BOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Rerorts, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-

. sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they Rave already received from so many members of the Pro-
Jession in furnishing the papers required to prepare accurate
reporis.

TABLE OF CASES.

PAGK

BmRcEALL v. BULLOTGH . . . . . . Die.Ct. 15
Coox v. WHITE . . . . . . . Dio.Ct. 14
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EDwaRDS v. WALTERS . . Kekewich J. 15
GLzs, In re. JONES v. Pmmwmtn . Kekewich J. 14
Hawxs v. BRrDGMAN . . . . . . Die.Ct. 15
Hewrrr 9. TavLOR . . . Div. Ct. 13
Humsuck, In re. HAaRT 0. S'ron . . . . .04 15
JAMES v. BusNA VENTURA NITBATE GROUNDS SYNDICATE . C. 4. 14
Loxpox County Couxnciw v. PRyor . . . Div. Ct. 15
Prarsoy v. BeLGIaN MiiLs Coxpaxy . . . Div.Ct. 14
Bxo. 0. STEWART . . . . . Div.Ct. 14
Rora, In re. GOLDBERGER v. Ro-rn . . . NorthJ. 16
SwarraND, In re . . . . . . . NorthJ. 15
STRIKLAND v. HAYRs . . . . . . Div.Ct. 14

COURT OF APPEAL

RECORD OF BUSINESS.

COURT 1.

FRripay, February 7.

Draz v. Ffooks. Appeal from Lord Chief Justice and Grantham and
Vaughan Williams JJ. Dismissed.

Hunt, Coz & Co. v. Chamberlain. Appeal from Mathew J. Dismissed.

Copping v. Kennard. Appeal from Wright J. Part heard.

Moxpay, February 10.

Copping v. Kennard. Appeal from Wright J. Dismissed.

Soley & Co., Limited v. Lage. Appeal from Mathew J. Dismissed.

Freeman and Others v. Saunders. Appesl from Lawrance J. Order
varied.

The Queen on the prosecution of Robert Chapman v. Incorporated Law
Society. Appeal from Wright and Kennedy JJ. Dismissed.
Duf and Others v. Bridges and Another. Appeal from two orders of

Cave and Lawrance JJ. Dismissed.

No. 5.—189.

Parsons v. Arnold. Appeal from Lawrance J. Dismissed.
Atkins and Others v. Graham. Appeal from Lawrance J. Dismissed.
Tvespax, February 11.

Appeal from order of Colling J. Allowel.
Dis-

Callender v. Callender.

Brows v. Barrett. Application for julgment or new trial.
missed. -

Russell v. Notcutt.
missed.

Application for judgment or new trial. Dis-

‘WEDNESDAY, February 12.

Aurel v. Ashurst. Application for judgment or new trial. Allowed.

TrURrsDAY, February 13.

Gaskell and Another v. Gosling. Appeal from the Lord Chief Justice.
Cur. adv. vult,
Pitman v. Norris. Appeal from Mathew J. Part heard.

COURT II.

THURSDAY, February 6.

Midller v. Collins. Appeal fmm Btirling J. Hearing concluded.
Cur. adv. vult.

Jones Brothers & Co. v. J. Hallworth & Sons. Appesl from V.-C. of
County Palatine of Lancaster. Withdrawn.

In re Whalley. Whalley v. Lancashire. Appeal from V.-C. of County
Palatine of Lancaster. Dismissed.

Norton v. Manchester, Sheffield, and Lincolnshire Ratlway Company.
Appeasl from V.-C. of County Palatine of Lancaster. Allowed.

Walker v. Dodds. Appeal from V.-C. of County Palatinoc of Lancaster.
Part heard.

FrIDAY, February 7.

Walker v. Dodds. Appeal from V.-C. of County Palatinc of Lancaster.
Part heard.

During the sitting of the Courts THE WEEKLY NoTES will be published
on Saturday, and will generally comprise Notes of Decisions up to
and inoluding those of the previous Thursday. AU cases of permanent
interest noted herein will be reported in full in THE Laow REPORTS.

NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W. N.(96) 1 (13).

1. ADULTERATION —CERTIFICATE OF ANALYST—Sale of
Food and Drugs Act, 1875 (c. 63), s. 21. Upon the hearing
of an information under the Sale of Food and Drugs Act, 1875,
for selling milk which had been adulterated, the certificate of
an analyst was produced which stated that six parts of water
had been added to every hundred parts of milk. The defendant
did not require that the analyst should be called as a witness
under sect. 21, but tendered himself to be examined under that
section, and gave evidence to shew that no water had been
added to the milk :—Held, that the certificate of the analyst
was not conclusive, but that the question was one of fact for the
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justices. Hewrrr v. TavLor. Feb. 10. Divisional Court
(Lindley and Kay L.JJ.).
Counsel: W. G. Clay; F. G. Newbolt. Solicitors: F. C.
Hulton, Preston; Emmet, Son & Co., for Fletcher, Mossley.
A.P.P.K.

2. ADULTERATION—LIMIT OF TIME FOR TAKING PROCEED-
INGB—Proceedings for giving a false warranty—Sale of Food and
Drugs Act, 1875 (c. 63), s. 27—Sale of Food and Drugs Act, 1879
(c. 80), 5. 10. Where a summons is issued against an original
vendor of a perishable article under sect. 27 of the Sale of Food
and Drugs Act, 1875, for giving a false warranty in writing to
& purchaser in respect of an article of food, it is not necessary
that the proceedings should be taken within twenty-eight days
from the time of purchase of the food for test purposes. Cook
». WHITE. Feb. 10. Divisional Court (Lindley andKay L.JJ.).

Counsel : Macmorran, Q.C. Solicitor: Stanley Hoare.

A.P.P.K

S. COMPANY—DECEASED MEMBER—Allotment of new shares
—Option—Legal personal representative—Companies Act, 1862,
Table A, art. 27. A “member” of a limited company may
include a person whose name is on the register of shareholders
though he is no longer living; so that the legal personal repre-
gentative of a deceased member whose name remains on the
register may, in exercise of an option given to members, claim an
allotment of new shares created by a resolution of the company
passed in the member’s lifetime, notwithstanding that the
resolution giving the option to ““members” may have been
passed after his death. JAMES v. BUENA VENTURA NITEATE
GROUNDS SYNDIOATE, LiMITED. Feb.3. C.A. (Lord Herschell,
A. L. Smith and Rigby L.JJ.).

Counsel: Byrne, Q.C., and R. J. Parker ; Farwell, Q.C., and
Methold. Solicitors: Parker, Garrett & Parker ; Budd, Johnson
& Jecks. G.L.F.C.

4., DISEASES OF ANIMALS ACT — ENFORCEMENT OF ACT—
Right of private person lo sue for penalties—b7 & 58 Vict. c. 57.
A private individual has the right to sue for penalties under
the Diseases of Animals Act, 1894, and the Orders made under
that Act, and the right to enforce such Act and Orders is not
confined to the local authority. THE QUEEN v. STEWART.
Feb. 10. Divisional Court (Lindley and Kay L.JJ.).

Counsel : Commins ; Dartley. Solicitors: J. & R. Gole, for
Dixon & Syers, Liverpool; Sydney G. Polkill.  A.P.P.K.

5. EXEOUTOR —SURETY — Retainer —Fund in  Court —Re-
ceiver—Indemnity. An executor, who had, as surety, joined
with his testator in a promissory note to secure a debt of the
testator’s to his bankers, was, in a creditors’ action for adminis-
tration of the testator’s estate, which wms insolvent, %eld,

entitled to retain the amount to which he, the executor, was
liable as surety on the promissory note, out of legal assets in
Court or in the hands of the receiver in the action, notwith-
standing the executor’s claim had not been made until subse-
quently to the chief clerk’s certificate. In r¢ GILES. JONES v,
PexveraTeEER. Feb. 12. Kekewich J.

In re Harrison, Latimer v. Harrison. 32 Ch. D. 395, dis-
cussed. See 1 Williams on Executors, 9th ed. pp. 8934, and
Seton on Decrees, 5th ed. p. 1286.

Counsel: Warrington, Q.C., and Sebastian ; Renshaw, Q.C.,
and Waggett. Solicitors: Kingsford, Dorman & Co., for J.
Brannon, New Romney; Warren, Murton & Miller, for Hallett,
Creery & Co., Ashford, Kent. G.LF.C.

6. FACTORY ACTS —OHILD — Cleaning machinery. By the
Factory and Workshop Act, 1878 (c. 16), 5. 9, “ a child shall not
be allowed to clean any part of the machinery in a factory while
the same is in motion by the aid of steam, water, or other
mechanical power ” :—Held, that the word “same” meant “the
machinery ” and not the “ part”; so that the section prohibited
a child from being allowed to clean the fixed part, not in motion,
of a machine in motion. PEArsoN, App.; BELGIAN MILLS
CoMpaNY, Resps. Feb. 11. - Divisional Court (Lindley and
Kay L.JJ.).

Counsel: Henry Sutton.
Treasury.

Solicitor: Thke Solicitor of the
W. A,

7. LOCAL GOVERNMENT — COUNTY COUNCIL — Bye-law —
Using profane or obscene language. By a bye-law made by &
county council, ““ No person shall in any street or public place or
on land adjacent thereto sing or recite any profane or obscene
song or ballad or use any profane or obscene language * :—Held,
that the bye-law was bad, since even if the words “ or on land
adjacent thereto,” which were clearly too wide, were struck
out, it still went too far in not providing that the act must be .
done so as to cause annoyance. STRICKLAND v. HAYEs. Feb.13.'
Divisional Court (Lindley and Kay L.JJ.). '

Counsel: Crump, Q.C.; Channell, Q.C., and Brooke Little,
Solicitors: Tree, Worcester; Clarke & Blundell, for MndyJ
‘Worcester.

— |

8. LOCAL GOVERNMENT — PAROCHIAL ELECTOR — O
ship —Married Woman —Local Government Act, 1894 (c. T3
A married woman is not qualified by reason of her ownershi
of property within & parish to be a parochial elector; for t!
provision of sect. 48 of the Local Government Act, 1894, i
favour of married women does not create a new qualificati
So held, affirming the decision of the Divisional Court, re
[1896] 1 Q. B. 1. Drax . Frooks. Feb, 7. C. A.
Esher M.R., Lopes and Rigby L.JJ.).
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Counsel: O. Dodd, Q.C., and 4. Macmorran ; Boydell
Houghton. Bolicitors: Bell, Brodrick & Gray, for Parker, Bland-
ford; Robins, Hay & Co., for E. Archdall Ffooks, Sherborne.

E L.

9. METROPOLIS MANAGEMENT—GENERAL LINE OF BUILD-
INGS. One of & continuous row of houses in a street in the
metropolis, having in front forecourts forty feet deep and at the
back gardens ninety feet deep, was pulled down, and a new
street was made upon its site at right angles to the existing
street. The owner of the adjoining house, having without the
consent of the London County Council begun to erect buildings
upon his forecourt and garden fronting upon the new street
and projecting beyond the general line of buildings in such
street, was summoned under sect. 75 of the Metropolis Manage-
ment Act, 1862:—Held, that having regard to the size of the
forecourt and garden the owner was not entitled to build upon
them beyond the general line of buildings of the new street.
Loxpon County Councin v. Pryor. Feb. 10. Divisional
Court (Lawrance and Collins JJ.).

Lord Auckland v. Westminster District Board of Works, L. R.
7 Ch. 597, distinguished.

Counsel : Avory and Daldy ; M‘Call, Q.C., and Macmorran,

. Q.C. Solicitors: Blaxland ; Edell & Gordon. J.F.C.

10. PROMISSORY NOTE—*ON DEMAND "—Maturity—Gifi—
Renunciation—DBills of Exchange Act, 1882 (c. 61), ss. 62, 89. A
promissory note payable “on demand ” is “ at maturity ” imme-
diately npon its being made, and therefore, under sects. 62 and

| 89 of the Bills of Exchange Act, 1882, the holder of the note,
i in desiring to renounce all rights in it when delivering it to
| any person other than the acceptor, must make his renuncia-
tion in writing, a verbal renunciation being in that case in-
sufficient. EpwARDS v. WALTERS. Jan. 31. Kekewich J.
i Counsel: Bramwell Davis, Q.C., and Griffith Jones; Ren-
i shaw, Q.C., and W. D. Rawlins. Solicitors: Minshall, Parry-
| Jones & Co., for Smith, Owen & Davies, Aberystwith; Robbins,
Billing & Co., for C. Owen, Pwllheli, Carnarvon.
. G.1LF.C.

11. STAMP ACT—UNSTAMPED DOCUMENT—Evidence. In an
action for money lent, an unstamped promissory note signed by
the defendant was put into his hands in the course of cross-
examination for the purpose of refreshing his memory and
| obtaining from him an admission of the loan :—Held, that the
plaintiff was entitled to use the note for that purpose notwith-
standing the provision of the Stamp Act, 1891, that an instru-
! ment not duly stamped “ shall not be given in evidence or be
available for any purpose whatever.” BIROHALL v. BULLOUGH.
Feb. 12. Divisional Court (Wright and Bruce JJ.).

Counsel: Loeknis; R. V. Bankes. Solicitors: Woodcock,
Ryland & Parker ; Rowcliffes & Rawle. J.F.C.

12. TRAMWAY —TICKET —Bye-law —Passenger losing ticket
and refusing to pay fare. By the bye-laws of a tramway com~
pany, every passenger when required was to deliver up his ticket
or pay the fare legally demandable for the distance travelled
over by him, and any person committing any breach of the bye«
laws was made liable to a penalty. A passenger having paid
his fare and inadvertently thrown away the ticket that he
received was unable to deliver it up when required, and
declined to pay the fare over again:—Held, that the fare was
legally demandable, and that the passenger had committed &
breach of the bye-law. HANES v. BRIDGMAN. Feb. 10. Divi-
gional Court (Lindley and Kay L.JJ.).

Counsel: C. W. Mathews and C. F. Gill.
Godfray.

Solicitor : Hugh C.
A.P.P. K.

13. WILL—OONSTRUCTION—Legacy to persons who should have
been in testator's employment for more than a specified time. A
testator by his will directed his trustees *“ to pay to each man
who shall have been in my employ over ten years the sum of 10Z.
for each year’s service beyond the said ten years”:—Held, that
& man who had been in the testator’s employment for fifteen
years, but had left his employment before the date of the will,
and was not in his employment at the time of his death,
was entitled to a legacy of 50l In re SHARLAND. Feb. 1.
North J.

Counsel; Swinfen Eady, Q.C., and Tanner; Costelloe ; Curtis
Price; Vernon Smith, Q.C., and Bardswell ; Medd ; L. Ryland,
Solicitors: Letts Brothers; A. Herbelet; Yarde & Loader;
Maples, Teesdale & Co. W.LC

14. WILL—CONSTRUCTION—Power to postpone sale and com=
version of estate—Property “not actually producing income P
Tenant for life and remainderman. The will of a testator
contained the ordinary clause empowering his trustees to post~
pone the sale and conversion of his estate and declaring that
the income thereof previous to the conversion should be applied
as if it were income arising under investments authorized by
the will. Then followed this proviso: “ But no property not
actually producing income which shall form part of my estate
shall be treated as producing income or as entitling any party
to the receipt of income.” There was a debt, due to the testator
at the time of his death; which could not be got in; and the
trustees took from the debtor as security for it & third mort-
gage upon certain policies of insurance on his life. The debtor
died in the lifetime of & lady who was tenant for life under the
will, and the trustees, who had received neither principal nor
interest during his life, realized their security, with the result
that, after payment of the prior charges, they received a sum
which was less than the amount due by all the interest and
some of the capital :—Held (reversing the decision of Stirling J.),
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(1) that according to the rule of the Court this sum representel 15. WILL—IRVESTMENT CLAUSE —Trust for sale —-Pou-er
the arrears of interest as well as the capital, and (2) that it!  to postpone sale. A direction to invest in the names of trus-
must be treated as property actually producing income within | tees does not authorize investment in securities to bearer, of
the meaning of the proviso, and must be apportioned between' 8 class otherwise authorized. A power in & will to postpone
the tenant for life and the remainderman in the proportlon the conversion of securities directed to be sold :—Held, not to
that the interest due from the date of the mortgage bore to the authorize postponement for a definite time, and not to be
capital thereby secured. In re HuBBUCK. HART v. STONE., vested in a majority of trustees. Jn r¢ ROTH. GOLDBERGER r.
Feb. 4. C. A. (Lindley, Kay and A. L. Smith L.JJ.). {RotH. Feb.12. North J.

Counsel : 0. L. Clare; Cann; Stallard. Solicitors: Few &| Counsel: Upjokn; Fellows; Gore Browne; Capron. Soli-
Co., for A. J. Hart, Eastbourne; F. J. Evan Jones; Sto'nec, citors: Morley, Shirreff & Co. ; Lattey & Hart; Campbell, Reeves
Morris & Stone. W.W.K I& Hooper. D. P.

—
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NOTICE TO BOLICITORS.

:: With the view ofinun‘ng the greatest possible accuracy and
‘rapidity in the various publications connected with the Law
Bmmtlaecouaen'lwalbcobhgod,gfths Solicitors to whom
application is made by any Reporter acting for the Council,
mllacmacpou'blcaﬂerapﬂwalwnfmuhthanm
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jfession in furnishing the papers required to prepare accurate
“reports.

TABLE OF CASES.

PAGR

CoLLMAN v. ROBERTS . . . . Div. Ct. 20
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COURT OF APPEAL.

RECORD OF BUSINESS.

COURT 1.

FRrIDAY, February 14.
Gaskell and Another v. Goeling. Appeal from the Lord Chief Justioe.
Owr. adv. vult,
Swyny v. North Eastern Railway Company. Appeal from Pollock B.
Dismissed.

Pitman v. Norris. Appesl from Mathew J. Dismissed.

Thomas and Amother v. Eldrid. Appeal from Lawrance J. Dis-
missed.

Moxpay, February 17.

Hardaker and Another v. Idle District Oounofl and Another. Applica-
tion for judgment or new trial. Allowed.

Garland v. Howard (Fairhead, claimant). Appeal from Lawranoe J.
‘Allowed. -

Adame v. Ley. Appeal from Lawrance J. Dismissed.

Berlinger v. Condowlés. Appoal from Pollock B. Part heard.

No. 6.—1896.

TuEsDAY, February 18.

Lowuis Both & Co., Limited v. Tayson, Townsend & Co, Appeal from
Mathew J. Appesl and cross-appeal dismissed,

WEDNESDAY, February 19.

Turner v. Roberts. Appeal from Wright J. Dismissed.

Dove and Others v. Bell. Appeal from Wills J. Dismissed.

Tomlinson v. Broademith and Another. Appeal from Kennedy J. Part
heard.

TrursDAY, February 20.

Tonlium V. Broadsmith and Another. Appeal from Kennedy J.
Allowed.

COURT II.

WEDNESDAY, February 19.

Wilkins v. Wilkins. Application for extension of time for moving for
new trial. Granted on terms.

Hodgson v. De Vesey. Application to extend time for payment of
costs. Refused.

In re J. Hisooe. Hiscos v. Wasite. Application for leave to appeal.
Refused.

Boyd v. Bischoffsheim. Appeal from NorthJ. Dismissed.

Moore v. Moore. Appeal from Gorell Barnes J. Part heard.

During the sttiing of the Courts THE WEERLY NOTES will be published
on Saturday, and will generally comprise Notes of Decisions up to
and including those of the previous Thursday. AU cases of permanent
interest noted herein will be reported in full in THE Law REPORTS.

NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W. N.(96) 1 (17).

1. COMPANY — WINDING-UP — Contributory — Underwriting
letter. H., on the 17th of June, 1892, signed and delivered to
the promoters of a company a letter agreeing that upon the
public issue of its shares he would subscribe for shares in con-
sideration of & premium of 1 per cent. If on the public issue
of the company’s prospectus the whole share-issue was bond
fide subscribed by the publio, no allotment was to be made to
H.; and in case of a partial public subscription H. was to have
& pro ratd allotment. The letter also contained an authority to
the promoters in the event of his not applying for the shares to
apply for them in his name, and authority to the directors to
allot them to him—the engagement to be binding on H. for two
months. The capital was offered to the public on the 20th,
21st, and 23nd of June, but very few applications were made.
On the 1st of July, when the subscription list was closed
and the invitation to the public had proved an almost total
failure, the promoters signed a memorandum at the foot of the

| letter bearing date the 1st of July, and accepting H.’s offer.



18

THE WEEKLY NOTES.

[Fes. 22, 1896.

The letter with the memorandum thereon and an applieation
by the promoters in H.’s name were afterwards produced to the
ocompany, and the shares were thereupon allotted to H., whose
name was, with H.’s knowledge, on the register of shareholders
of the company when it went into liquidation :—Held, that the
promoters could not wait to see the result of the invitation
to the public and, after it had proved a failure, accept H.’s
offer to underwrite; and that H. was not liable as a contribu-
tory. In re HEmp, YARN AND ComrDAGE CoMPANY. HINDLEY'S
Case. Feb.19. Vaughan Williams J.

Counsel: Buckley, Q.C., and W. F. Hamilion ; Astbury, Q.0.,
and E. C. Macnaghten. Solicitors: Baker, Blaker & Hawes ;
Nunn & Popham., F.E

8. COMPANY—WINDING-UP—Schems of arrangement— Dis-
count.” A scheme of arrangement and compromise sanctioned
by the Court in a winding-up provided that in addition to &
call already made by the liquidator calls should be made for
the remainder of the uncalled capital by instalments payable
over about four years; and that “an option be given to every
shareholder to pay up the total calls, or any portion thereof in
the order of due date, under discount at the rate of 4 per cent.
per annum, the instalments being taken as payable at the above

. dates ” :—Held, that, as the scheme aimed at equality among the

shareholders and was not intended to be more favourable to
rich than to poor shareholders, * discount ” meant true discount,
and not discount in its popular sense, viz., a rebate of interest
on the amounts. In r¢ LAND SEounrTIEs CoMpANY. Feb. 20.
Vaughan Williams J.

Counsel: Kirby; R. Younger.

Solicitors: Ashurst, Morris,
Crisp & Co; Rose & Johnson. - .

F.E

8. eAMING—USING PLACE FOR FURPOSE OF BETTING—Gam~
ing Act, 1858 (c. 119), 5. 8. The respondent was in the habit of
resorting to a piece of ground at the back of a hoarding, which
was bounded on either side by the stays supporting the hoard-
ing, for the purpose of betfing with persons coming to him
there :—Held, that he ought to have been convicted under sect. 3
of 16 & 17 Vict. o. 119, for using “a place” for the purpose of
betting. LippELL v. LorrHousm. Feb. 13. Divisional Court
(Lindley and Kay L.JJ.).

Oounsel: Tindal Atkinson, Q.C., and Simey; Joseph Walton,
Q.C., C. W. Muthews, and Stutfield. Solicitors: Eldridge &
Sprott, for Archer & Parkin, Stockton-on-Tees; Iliffe, Henley &
Co., for Barron & Smith, Darlington. A PP K

—e

4. HUSBAND AND WIFE—LEGACY FOR |SEPARATE USE—
Seizure by husband—Statute of Limitations— Trustee Act, 1888
(c. 69), 5. 8. Under the will of an aunt, who died in 1875, the
plaintiff, who was then a married woman, became entitled to a
leguoy of 8001. for her separate use. In 1876 the legacy was paid
to her, in notes and coin, on her separate receipt. Her husband,
who knew that the sum was a legacy, forcibly took the money
from the plaintiff, and always refused to return it, though asked
by the plaintiff to do so from time to time down to the date of
his death. The plaintiff never, however, took proccedings to

recover the money until after her husband’s death, which
occurred in 1894 :—Held, that the husband was affected with
notice that the plaintiff was entitled for her separate use; that
he was a trustee of the money for the plaintiff; that the Statute
of Limitations was no defence; and that the plaintiff was entitled
to be paid the amount of the legacy out of her husband’s estate,
with interest at 4 per cent. from the date of his death, WassELL
v. Leaaarr. Feb. 17. Romer J.

Counsel : Oswald, Q.C., and Stallard ; Robson, Q.C., and Sims
Williams. Solicitors: Wellborne & Son ; Robert Carter.

F.E

5. MARRIAGE—VALIDITY—Marriage abroad, without banns
or licence, on British war-vessel by Church of England minister—
Divores suit—Dissolution. In a suit for dissolution of marriage,
the petitioner, an officer in the British Army, while stationed
abroad went through the ceremony of marriage, according to
the rites of the Established Church, on board a British war-
vessel. The ceremony was performed by the chaplain of the
vessel, who was a minister of the Church of England, the
captain being also present. Both the contracting parties
were members of the Church of England. There was no pub-
lication of banns or public notice of any kind prior to the cere-
mony, and no licence was obtained for its celebration. The
Court, following the principles laid down in Reg. v. Millss,
10 OL & F. 534, as explained by Parke B. in Catherwood V.
Caslon, 13 M. & W. 261, but distinguishing those cases from
the present one upon the facts :—Held, that the marriage of the
petitioner was valid, and, that upon proof of the respondent’s
adultery, he was entitled to a decree of dissolution. CuLLING
v. CULLING AND N1ogoLSON. Feb. 18. Jeune Pres.

Counsel: Bargrave Deans; Temple Franks; Inderwick, Q.C,
and Barnard. Solicitors: Brown, Ringrose & Lightbody ; Lewis
& Lewis ; Soames, Edwards & Jones. HDW.

6. PARTNERSHIP—ACTION FOR AOCCOUNT— business
— Betting—Bookmaker’s business—Gamsing Act, 1858 (c.119),s. 8.
The plaintiff and defendant had entered into partnership as com-
mission agents and bookmakers on the terms that the plaintiff
ghould contribute one-fourth of the capital, and be entitled to
one-fourth of the net profits, and that the business should be
under the control of, and be managed by, the defendant. Tl{e
plaintiff had determined the partnership, receiving back all his
capital, and then brought this action, claiming an account of
the profits of the business. The defendant contended that
havingregudtothenatumofthebusineunomhreliefoonld
be obtained :—Held, that as & bookmaking and betting business
could be carried on without contravening the statute 16 & 17
Vict. o. 119, and that as the plaintiff when he entered into this
partnership contemplated that the business would be carried on
in the ordinary way, and legally, the fact that the defendant
might have acted illegally was immaterial, that the defence con-
sequently failed, and the plaintiff was entitled to the aocount
claimed. THWAITES v. COULTHEWAITE. Feb. 15. Chitty J.

Counsel : Levett, Q.C., and Moyses ; B. Younger. Solicitors:
T. H. Philpots, for T. Platts, Blackburn ; Radford & Frankland,

for Bowden & WiddowsonfManchester. W.0.D.
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7. POWER—EXECUTION—Power to appoint sncome to wife—
Appoiniment precluding subsequent exercise of power. By a
settlement the tenant for life was empowered to appoint
the settled fund amongst his children, subject to a proviso
empowering him to appoint one-fourth of the income to a
wife for life. In exercise of the powers, he appointed,
subject to his own interest, one-fourth of the income to his
wife for her life, and subject to his own interest, “and sub-
jeot also and without prejudice to the trust in favour of” his
wife “thereinbefore limited and declared, if the same should
take effect,” he irrevocably appointed the fund amongst his
three children. His wife having died, he married again, and
on the occagion of the marriage purported to appoint one-fourth
of the income to his second wife for her life :—Held, that by the
terms of the first appointment he had precluded himself from
further exercising the power of appointing in favour of a
wife, and that the subsequent appointment was accordingly
ineffectual. JIn re HANCOOK. MALoOOLM v. HANCOOK. Feb. 18.
Kekewich J.

Counsel: C. E. E. Jenkins ; Renshaw, Q.C., and Ingle Joyce;
Austen-Cartmell. Solicitors: Henry P. Spottiswoode ; Rowcliffes,
Rawle & Co.; J. Rogers. G C. M. D.

8. PRACTIOR — MOTION YOR NEW TRIAL —Enlargement of
time—Divorce suit—Imposition of terms—Supreme Court of Juds-
cature Act, 1890 (c. 44), s. 1—Rules of the Supreme Court, Order
LxIv., 7. 7. Since the passing of the Supreme Court of Judicature
Act, 1890, the practice with regard to motions for a new trial
of a puit in the Divorce Division is regulated (not by the prac-
tice under the Matrimonial Causes Acts) but by the practice of
the Court of Appeal, and consequently rule 7 of Order LxIv. of
the Rules of the Supreme Court applies, and empowers the Court
fo impose terms upon a party applying for an enlargement of
the time within which to move for & new trial. In 1854 a
woman married a ship’s carpenter. In 1865, he not having
been heard of for nearly seven years, she, believing him to be
dead, married again. The second husband knew of the first
marrisge, and that there was no positive proof of the first hus-
band’s death. There were eight children of the second mar-
riage. In 1883 the second husband and the wife separated by
mutual consent. A separation deed was executed, by which
the husband covenanted to pay the wife 12s. & week, and she
covenanted not to take any proceedings to obtain alimony. In
1893 the wife petitioned for & judicial separation on the ground
of the husband’s adultery. By his answer he denied the adul-
tery, and also alleged that at the time of his marriage the wife’s
first husband was alive. The suit was tried with a jury in
January, 1895. The jury found that the husband had com-
mitted adultery, and that at the time of his marriage the first
husband was dead. A decree for judicial separation was made.
In September, 1895, the first husband returned to England,
and in October the second husband commenced a suit for decla-
ration of nullity of marriage. The wife by her answer pleaded
the verdict and decree in the former suit as an estoppel. At
the trial Barnes J. was satisfied of the identity of the man who
had returned, but thought that he could not make a decree of
mllity while the verdict and decree in the former suit stood
unimpeached. The second husband then (with leave) applied
in the first suit to the Court of Appeal for an enlargement of

the time for moving for a new trial, the time limited by the
rules having expired :— Held, that the time ought to be enlarged,
but that the Court had power to impose terms on the applicant,
and that he must undertake to secure to the wife during their
joint lives a sum of 1I. per week for her maintenance (including
in this the 12s. per week provided by the separation deed). The
husband gave the undertaking, and by consent an order was
then made setting aside the verdict and decree in the first suit.
WiLkiNs v. WiLEINs. Feb. 19. O. A. (Lindley, Lopes and
Kay L.JJ.).

Counsel : Inderwick, Q.C.,and Bargrave Deane ; Bayford, Q.C.,
H. A, Forman, and F. O. Robinson. Solicitors: Lewis & Lewis;
Edwin Hughes. W.L.C.

9. PRINCIPAL AND AGENT—OONTRACTOR—Liability of prin-
cipal for negligencs of contractor—Public body— Breach of duty—
Damage—Remoteness. A district council employed a contractor
to construct a sewer for them. Inconsequenoe of his negligence
in carrying out the work a gas-main became broken, and the
gas escaped from it into the house in which the plaintiffs (a
husband and wife) resided, and an explosion fook place, by
which the wife was injured, and the plaintiffs’ furniture was
damaged. In an action by the plaintiffs against the district
council and the contractor :— Held, that the district council owed
a duty to the public (including the plaintiffs) so to construct
the sewer as not to injure the gas-main; that they had com-
mitted a breach of this duty; that, notwithstanding that they
had delegated the performance of the duty to the contractor,
they were responsible to the plaintiffs for the breach; and that
the damages were not too remote. Decision of Wright J.
reversed. HARDARER v. IpLE Disrrror CounNocit. Feb. 17.
C. A. (Lindley, A. L. Smith and Rigby L.JJ.).

Counsel : Kershaw, Q.C., and W. J. Waugh; Tindal Atkinson,
Q.0., and Longstaffe. Solicitors: Jaques & Co.; Flower, Nussey
& Fellowes.  W.L.GO

10. REVENUE—DOG LICENCE—Refusal of Commissioners to
grant certificate of exemption—O[fence of trifiing nature—Revenue
Act, 1878 (c. 15), s. 2—Summary Jurisdiction Act, 1879 (c. 49),
5.16. The respondent, a farmer, having been refused by the Com-
missioners of Inland Revenue a oertificate of exemption in re-
spect of his dog, declined to take out a dog licence, and was
summoned before justices, who refused to convict on the grounds
that the Commissioners ought to have granted a certificate of
exemption, and that the offence came within sect. 16 of the
Summary Jurisdiction Act, 1879, as being of so trifling a nature
that it was inexpedient to inflict any punishment :—Held, that
the justices had no jurisdiction to review the decision of the
Commissioners, and that the offence of refusing to take out a
dog licence could not be considered to be of a trifling nature,
and therefore did not come within the provisions of sect. 16.
PHrLLips v, Evans. Feb. 14. Divisional Court (Lindley and
Kay L.JJ.). .

Counsel: Sir B. B. Finlay, 8.-G., and Danckwerts. Soli-
citor: The Solicitor of Inland Revenue. A PP K

11 S00TTISR LAW — BATISFACTION — Covenant lo pay —
Legacy of same amouni—Portions to children. In an ante-
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nuptial marriage settlement made on the marriage of his
adopted daughter the testator covenanted to pay 40002 with
interest at the rate of 4 per cent. from his death, to be held
on trusts declared by reference to the trusts of the adopted
daughter’s property; with the exception that on the failure of
children of the marriage, the 4000L. should be held on trust for
the testator absolutely. By the marriage contract the adopted
daughter assigned to her trustees all after-acquired property.
Subsequently the testator, by his trust disposition and settle-
ment, or will, among other “legacies and annuities” directed
his trustees to pay “a legacy of 4000.,” to his said adopted
daughter, “who shall be allowed interest at 5 per cent. on
that sum so long as she shall prefer to allow it to remain as
part of the share in the indigo concern ” :—Held, affirming the
Court of Session, Scotland (22 Ot. Sess. Cas. 4th Series (Rettie),
896), that by Scottish law, coupled with the words of gift used,
the 4000Z. given by the will was not intended by the testator to
be in satisfaction of the 4000l covenanted to be paid in the
marriage settlement, but a legacy in addition thereto. JomN-
BTONE'S TRUSTEES v. HAVILAND AND OTHERs. Feb.17. H. L.
(Lord Halsbury L.0., Lord Watson, Lord Herschell, Lord
Macnaghten, Lord Morris, and Lord Shand).

Counsel : Henry Joknston and C. K. McKenzie (both of the
Scottish Bar); The Solicitor-General for Scotland (A. Graham
Murray, Q.0.), 8. Dickinson,and J. D. Sym (the former and latter
of the Socottish Bar). Agents: Preston, Stow & Preston, for
J. C. & A. Steuart, Edinburgh ; Janson, Cobb, Pearson & Co., for
J. & J. Roes, W.8., Edinburgh. GILW

12. sHOP HOURS ACT, 1893—EMPLOYMENT “IN OR ABOUT
A SBHOP"—Work partly away from shop—b6 & 56 Vict. c. 62.
By the Shop Hours Act, 1892 (o. 62), 8. 8, “no young person ”
(i.c., under eighteen) * shall be employed in or about & shop for a
longer period than seventy-four hours, including meal-times, in
any one week.” The respondent was summoned for having
employed a young person in a shop for more than seventy-four
hours in one week. The respondent was a news-agent and
occupied a shop for his business; he employed a boy under
the age of eighteen in connection with the receiving and retail-
ing of newspapers; in the course of his employment the boy
fetched newspapers from Fleet Street and delivered them to
customers at their addresses, and sold newspapers for the
respondent both ingide and outside the shop; inside the shop
the boy folded newspapers, did up parcels for the country, swept
the shop, and cleaned the windows. The time, calculated from

that at which the boy arrived at the shop to the time at which
he ceased working for, the respondent on each day, during one
week amounted to eighty-four and a half hours, and during all
that time he was employed in performing some of the above
duties or in taking his meals. The time during which he was
at work in or about the premises did not exceed seventy-four
hours including meal-times. The magistrate held that the boy
was not ““ employed in or about a shop ” for more than seventy-
four hours, and dismissed the summons:—Held, that the boy
was “ employed in or about a shop,” within the meaning of the
Act, for more than seventy-four hours. COLLMAN v. ROBERTS.
Feb. 13. Divisional Court (Lindley and Kay L.JJ.).

Counsel: H. Avory. Solicitor: W. A. Blazland, W. A.

18. TRAMWAY — TICKET — Bye-law — Passenger refusing to
show ticket. By the bye-laws of a tramway company every
passenger when required was to show his ticket (if any),and
any person committing any breach of the bye-laws was made
liable to a penalty. A passenger, having declined to show
his ticket, was summoned by the company for breach of the
bye-law. The magistrate declined to convict, on the ground
that the bye-law was unreasonable :—Held, that the bye-law
was not unreasonable, and that the passenger ought to have
been convicted. Lowm v». VoLr. Feb. 15. Divisional Court
(Lindley and Kay L.JJ.). .

Counsel: Spokes and Hume Williams; Francis Watt and
Arthur May. Solicitors: Blyth, Dutton, Hartley & Blyth;
E. R. Oliver. AP.PK

——e

14. WATERWORKS—METROPOLIS—Supply— Constant supply
—Default by company— Penalties— Proceedings by private persons
—Metropolis Water Act, 1871 (c. 118), ss. 7, 16, 44, and 45.
‘When a metropolitan water company has provided a constant
supply of water, under sect. 7 of the Metropolis Water'Act, 1871
(o- 118), a private individual, or person aggrieved, cannot pro-
oeed for the recovery of the penalties, imposed by sect. 16 of the
Act, for refusing or neglecting “ to provide and keep . . . & con-
stant sapply of pure and wholesome water sufficient for the
domestic purposes of the inhabitants.” Ky¥¥IN v. EAsT LoNDOX
WaTERWORES CoMpANY, Feb. 18. Divisional Court (Lindley
and Kay L.JJ.).

Counsel : Bousfield, Q.C., and W. H, Eldridge ; Darling, Q.C.,
and R. Bray. Solicitors: ZTiddeman & Enthoven; George
Kebbell & Miller, . W. A,
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NOTICE TO SBOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
ReporTs, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible after application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
JSession in furnishing the papers required to prepare accurate
reports,
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COURT OF APPEAL.

RECORD oF BUSINESS.

COURT 1.

FriDAY, February 21.

Attorney-General v. Baron Sudeley. Appeal from Lord Chief Justice
+  and Charles J. Allowed.

re a Bankrupicy Petition. Em parte the Petitioning Oreditors.
Appesl from Mr. Registrar Hope. Allowed.

re a Bankruptoy Petition. Ex parte the Petitioning Oreditors.
Appeal from Mr. Registrar Giffard. Part heard.

Moxpay, February 24.

V. Condoulés. Appeal from Pollock B. Stands over.
v. Earlam. Appeal from Wright and Kennedy JJ. Allowed.
re Charles Lamport. Appeal from Pollock B. Part heard.

TumspAY, February 25.
v. Hammelt. Application for judgment or new trial. Allewed.
v. Pickering. Application for judgment or new trial. Allowed.
v. Bywalers and Another. Application for judgment or new
trial. Dismiseed.
No. 7.—1896.

‘WEDNESDAY, February 26.

Watson, Todd & Co. v. Midland Raflway Company (Railway and
Canal Commission). Appeal from Collins J., Right Hon. Sir
Frederick Peel, and Right Hon. Viscount Cobham. Dismissed.

TrURSDAY, February 27.

Shears v. Goddard. Appeal from Wright J. Dismissed.

Clutterbuck v. Taylor. Appesl from Lord Chief Justice, Grantham
and Vaughan Williams JJ. Dismissed.

In re an Arbitration between Campion, Goodsell & Co., Limited, and
Smith and Orouch Appeal from Grantham and Lawrance JJ.
Allowed.

Thompeon & Sheckell, Limited v. Veale. Appeal from Lawrance J
Part heard.

COURT IL

THURSDAY, February 20.

Chillingworth v. Chambers. Appeal from Norta J. Dismissed.

Emsley v. North Eastern Railway Company. Appeal from North J.
Dismissed.

Moore v. Moore (Probate). Appeal from Gorell Barnes J. Dis-
missed.

Walker v. Dodds. Appecl from V.-C. of County Palatine of Lancaster.
Cur. adv. vult.

Powell v. Birmingham Vinegar Brewery Company, Limited. Appeal
from Btirling J. Part heard.

FriDAY, February 21.
Poek v. Ray. Appeal from Romer J. Varied.
Powell v. Birmingham Vinegar Brewery Company, Limited. Appeal
from Stirling J. Part heard.

SaTURDAY, February 22.

Powell v. Birmingham Vinegar Brewery Company, Limited. Appeal
from Stirling J. Part heard.

Monpay, February 24.
Miller v. Collins. Appeal from Stirling J. Allowed.

Powell v. Birmingham Vinegar Brewery Company, Limited. Appeal
from Stirling J. Part heard.

TurspAy, February 25,

Powell v. Birmingham Vinegar Brewery Company, Limited. Appeal
from Stirling J. Owr. adv. vult.

Hurlstone v. Ashton. Appeal from Kekewich J. Appeal dismissed.
Cross-appeal allowed.

In re Mason’s and London and North Western Railway
Company and Vendor and Purchaser Ao, 1874, Appeal from
Stirling J, Part heard.

‘WeDNREDAY, February 26.

Fricker v. Van Grutton. Two appeals from Kekewich J. Both dis-

missed.

Inre Sanders. Appeal from North J. Dismiseed.

In re South African Trust and Finanos Company. Appeal from
Vaughan Williams J. Ordered to stand over.

Lancaster v. Lanoaster. Appeal from President of the Probate Divi-
sion. Adjourned.

In re Mason’s Orphanage MLmadonastoﬂthRaaway

Company. Appeal from Stirling J. Part heard.
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fnierest notad herein will be reported ¢n full in THr Law REPORTS.

NOTES OF DECISIONS.

These notas ars numbered for convenience of reference,
e.g. W. N. (96) 1 (22).

1. BANKRUPICY, ACT OF — EXECUTION UPON AWARD—
Scizure and sale of goods—Bankruptcy Act, 1890 (c. T1),s. 1.
‘Where upon an application at chambers an order has been made
under the Arbitration Act, 1889 (c. 49), 8. 12, that an award for
the payment of money made on a submission may be enforced
in the same manner asa judgment or order to the same effect, and,
a writ of fi. fa. having been thereupon issued, goods of the party
liable upon the award have been seized and sold in execution :—

meaning of the Bankruptcy Act, 1890, s. 1, which provides that
“a debtor commits an act of bankruptey if execution against
him has been levied by seizure of his goods under process in an
action in any Court, or in any civil proceeding in the High
Court, and the goods have been either sold or held by the
sheriff for twenty-one days.” Ex parte OAUOASIAN TRADING
CorroraTiON, LiMrrep. Feb. 21. O. A. (Lord Esher M.R.,
Lopes and Rigby L.JJ.).

Counsel: H. Reed, Q.C., and &. Mackintosh ; Herbert Smith.
Solicitors: A. Dright ; Collyer-Bristow & Co. E L.

2. BANERUPTOY — MORTGAGE OF BOOK-DEBTS — Notice —
Order and disposition — Protected transaction — Bankruptcy
Act, 1883 (c. 52), ss. 44, 49. In October, 1890, 8. by deed
assigned to a loan company all sums due and to accrue due to
him under a certain contract with the War Office as security
for a debt of 80. No notice of this assignment was sent to the
War Office. In June, 1892, 8. by dced assigned to the same
company all sums due and to accrue due to him under the
same contract as security for a debt of 74l. Notice of this
deed was at once sent to the War Office. The 74l., in fact,
included the 30’. due under the previous deed. In August,
1892, a receiving order was made against 8. on & petition
grounded on an act of bankruptey committed by him on the
-19th of May previonus. In December, 1895, the War Office paid
the trustee in bankruptcy about 160.. due to 8. under the con-
tract. The loan company claimed that they were.entitled to be
paid out of the 1507 the money due to them under both their
deeds. The trustee contended (1) that, as no notice was given
of the first deed, the money due under the contract was in the
order and disposition of the bankrupt at the commencement of
the bankruptcy, the 19th of May, 1892, and passed to him as
trustec; (2) that the notice to the War Office was not a pro-
tected transaction, i.r., a dealing for value within the meaning
of sect. 49 of the Bankruptcy Act, 1883; (8) but if it was, it
was only effective for the amount actually advanced under the

equivalent to taking posseesion, and that the notice coupled
with the deed of the 16th of Jupe, 1892, was a dealing for
valuable consideration with the bankrupt, and having been
made bond fide and without notice of the act of bankruptcy, was
a protected transaction within sect. 49 of the Bankruptey Act,
1888, and that the dootrine of relation back did not apply; and
further, that as the company had taken possession before notice
of an act of bankruptcy they could set up both their deeds.
In re 8RAMAN. Ex parte FurNEsg FINANOE COMPANY, LIMITED.
Feb. 11. Vaughan Williams J.

Counsel: Muir Mackenzie; Carrington.
Symes; F. W, Bailey.

Solicitors: Sims &
HLF

8. BARKRUPTOY — UNDISCHARGED BANKRUPT — Patent —
Royalties—Personal earnings—=Salary or income—After-acquired
property— Estoppel—Solicitor's lien for costs—Bankruptcy Act,
1888 (c. 62), s. 63. In 1893 G., an undischarged bankrupt,
invented the great wheel afterwards erected at Earl’s Court,
and took out patents in connection therewith. In 1894 he
granted g licence to a company to erect and run the great
wheel for a cash payment of 500/. and a royalty of 10/ a week
80 long as the wheel was running. Soon afterwards the official
receiver, who was the trustee in bankruptcy, gave the company
notice that he claimed the royalties under the licence. The
company took out an interpleader summons, which was remitted
to a county court for decision. The county court judge held
that the sum of 20I., the royalties then due, were the personal
earnings of the bankrupt, and refused leave to appeal. Fur-
ther royalties having accrued due, the official receiver applied
for a declaration that the royalties due and to accrue due under
the licence were after-acquired property of the bankrupt which
vested in him as trustee:—Zeld, that the judgment of the
county court estopped the trustee from denying that the royal-
ties were the personal earnings of the bankrupt, but that the
balance of authorities shewed that a bankrupt was not entitled
to the whole of his personal earnings or salary, but only to so
much as was sufficient for the reasonable maintenance of the
bankrupt and his family. Treating the case, therefore, as &
question of quantum only, bl. & week was a fitting sum for the
reasonable maintenance of the bankrupt and his family, and

perly incurred in taking out and maintaining the patents and
carrying through the arrangements with the company. In re
GRAYDON. Ez parte O¥rioralL REoEIVER. Feb. 17. Vaughan
Williams J.
Counsel: Reed, Q.C., and Muir Mackenzie; J. G. Buicher;
Hansell. Solicitors: R. Davies; E. Kimber ; Hasto’et.m
L. F.

4. OOVENANT — BUILDING BOMEME — Residential estate —
Trade prohibited—Sub-scheme of part of estate—Offensive trades
prohibited —Trivial breaches —Acquiescence —Laundry —Injuncs
tion, In 1852 a freehold estate was put up for sale under a
building scheme in lots for private residences, subject to con<
ditions of sale which provided that each purchaser should as
the lot or lots purchased by him covenant with the vendor no

second deed, viz., 15/. :—//eld, that notice to the War Office was

———

to permit or suffer any trade or business whatever on any o

the residue would go to the trustee, subject however, as to the
whole fund, to the lien of the bankrupt’s solicitor for costs pro- !
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- the lots. The predecessors in title of the plaintif K. pur-
chased two lots at the sale and entered into the covenant. The
- unsold lots at this sale were in 1853 sold and conveyed by the
same vendor to B. and P. subject to the same restrictive
covenant. Subsequently B. and P. sub-divided their purchase
into smaller lots for private houses, and sold the same subject
to a condition requiring each purchaser to enter into a deed of
covenant with them not to permit or suffer any noxious or
offensive trade on the lot or lots purchased by him. The plain-
tiff W. purchased a lot from B. and P., and executed the deed of
covenant. The defendant’s predecessors in title also bought from
B.and P., and executed the deed of covenant; and the defendant,
who bought his plot in 1894 with notice of the original restrictive
covenant and of the deed of covenant, commenced to build a public
laundry. For some years prior to 1894 breaches of the original
covenant had been continuously committed on B.and P.’s part of
the estate, but in such a quiet and unobtrusive manner as not to
attract the attention of K. and W., or other passers-by. K.and W.
-claimed an injunction to restrain the erection and carrying on
of the laundry. The defendant alleged that the plaintiffs had
acquiesced in the breaches of covenant, and that the character
of the estate was so changed that it would be inequitable to
enforce the restrictive covenants:—Held, that the neighbour-
hood had not so changed as to preclude the enforcement of the
restrictive covenants; that the plaintiffs had not acquiesced in
the trivial breaches that had been committed ; and that K. was
entitled to an injunction in the terms of the original covenant ;
but that W. was not entitled to an injunction, for that the
laundry was not a noxious or offensive trade within the mean-
ing of the deed of covenant. KN1eHT v. SrMmMoNDs. Feb. 22.
Romer J.

Counsel: Astbury, Q.C., and R. M. Bray; Eve, Q.C,, and

Macnaghten. Solicitors: Jenkins, Baker & Co. ; J. Bartlett.

H L. F.

5. INDUSTRIAL AND PROVIDENT SOCIETY —INTESTACY OF
MENBER—Power of committee to distribute property—Industrial
and Provident Societies Act, 1893 (c. 89), s. 27. The powers
given to the committee of an industrial and provident society
by sect. 27 of the Industrial and Provident Societies Act, 1893,
of distributing in case of the intestacy of a member the pro-
perty held by him in the society, are purely discretionary and
cannot be enforced by action. Escrirr v. TopMoRDEN Co-
OPEBATIVE Socigry. Feb. 25. Divisional Court (Wills and
‘Wright JJ.).

Counsel: C. 4. Russell; Herbert Lush. Solicitors: Bower,
Cotton & Bower, for Aston, Harwood & Somers, Manchester;
Emmet, Son & Co., for Ingham, Todmorden. A.P.P. K

6. MARRIED WOMAN— REVERSIONARY LIFE INTEREST—
Trust money invested on morigage of land — Conveyance of
reversionary life interest— Interest in land "—Fines and Reco-
veries dct (3 & 4 Will. 4, c. 74), 8. 1, 77. In a case not

. falling within Maling’ Act (20 & 21 Vict. c¢. 57), LiNnpLEy
; and A. L. 8urra L.JJ. (RaxY L.J. dissentiente) :—Held, over-
i ruling the judgment of Stirling J., that a married woman’s
| equitable reversionary life interest in & sum of money properly
| invested by her trustees on a mortgage of land conveyed to

them is within sect. 77 of the Fines and Recoveries Act, s0
that -she can dispose thereof by deed ackmowledged and with
her husband’s concurrence. MILLER v. CorLiNs. Feb. 24.
C. A. (Lindley, A. L. Smith and Kay L.JJ.).

Oounsel : Cozens-Hardy, Q.C., and Willis Bund; Hastings,
Q.C., and T. Douglas. Solicitors: Kennedy & IHughes, for
J. A. Hughes, Wrexham ; Atkinson & Dresser, for P. P. Truman,
Nottingham. W.W. K

7. PRACTIOE — FORECOLOSURE — Account — Special circuin-
stances—Chief clerKs certificate. Any special circumstance or
fact affecting the amount due from the mortgagor to the mort-
gagee in a foreclosure action—such as settled account, or valua-
tion of the security in bankruptcy —should be pleaded or
brought to the attention of the Court before the usual fore-
closure judgment is made, in order that & direction may be
given to the chief clerk to have regard, in taking the account,
to such special circumstance or fact: otherwise no such ques-
tion can be subsequently raised on the purely mechanical
operation of taking the account. SANGUINETTI v. STUCKEY’S
BaxngiNg CoMpany. Feb. 19. Chitty J. )

Counsel: Farwell, Q.C., H. Reed, Q.C., and Fossett Lock;
Leveit, Q.C., and G. Henderson. Solicitors: Rowcliffes, Rawle &

Co., for J. Trevor Davies, Yeovil, Somerset ; Richard;Furber.
W.C. D.

8. PRACTICE—REDEMPTION ACTION— Payment into Court—
Default—Mistake—Euxtension of time—Jurisdiction. In a re-
demption action an order was made giving the plaintiff leave to
lodge in Court a named sum, estimated by him to be sufficient
to answer the principal, interest and costs due to the defendant,
the mortgagee, on his security, and that, “in defanlt of such
lodgment within two months from the date of this order, the
action be dismissed with costs.” The plaintiff failed to lodge
the sum in Court within two months from the date on which
the order was made, but did so before the expiration of two
months from the date on which the order was passed and
entered, the delay being due to a mistake of the plaintiff’s
solicitor, who was under the impression that the time began to
run from the latter date. On a motion by the plaintiff the
period limited by the order was extended so as to include the
date on which the lodgment was actually effected. CoLLINSON
v. JEFFERY. Feb. 21. Kekewich J.

Counsel: Warrington, Q.C., and Joknston Edwards; W. G.
Lemon. Solicitors: E. F. M. Ryan ; Hepburn, Son & Cutcliffe.

G.LFOC

9. RATLWAY—STATUTORY POWERS—Railways Clauses Con-
solidation Act, 1845 (c. 20), s. 16—Expiration of time for completion
of railway. In 1895 a railway company built upon land acquired
a8 to the larger portion under a special Act of 1865, and as to
the rest under a special Act of 1891, a new parcels office which
obstructed the plaintiff’s lights. The new office was situate
at some distance from the site of the old one. The time pre-
scribed by each special Act for the construction of the works
therein respectively mentioned was five years. Both Acts in-
corporated the Lands Clauses and Railways Clauses Consolida-
tion Acts, 1845. By sect. 16 of the Railways Clauses Consolida-
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tion Act a railway company may, subject to the provisions in
that and the special Act, and for the purpose of constructing
the railway, (inter alia) erect warehouses and stations, and “ may
from time to time alter, repair, or discontinue the before-men-
tioned works and substitute others in their stead ” :—Held, by
Linprxy and A. L. Syrta L.JJ., that the provisions of the last-
mentioned clause were not limited to the time prescribed in the
special Act for the completion of the works, and that the new
parcels office was a substituted work within that clause. Held,
by LinpLey and KAy L.JJ., upon the construction of the special
Acts, that the Act of 1891 applied to the whole of the new
building. Held, therefo re, that as the defendants were acting
under statutory powers, no action would lie against them for
obstructing the plaintif’s lights, and that his only remedy was
compensation under the Lands Clauses Act, 1845. EMSLEY v.
NorTH EAsTERN RarLway Company. Feb. 20. C. A. (Lindley,
Kay and A. L. Smith L.JJ.).

Counsel: Balfour Browne, Q.C., and H. Terrell; Swinfen
Eady, Q.C., and J. G. Butcher. Solicitors: Pstman & Sons, for
Emsley, Son & Smith, Leeds; Williamson, IIll & Co., for
A. Kaye Butterworth, York. H.C.J.

10. BOLICITOR—O008TS— Taxation—Scale fee—* Conveyance of
property "—Grant of new easement—General Order under Soli-
citors Remuneration Act, 1881 (c. 4), rule 2, clauses (a) (c);
Schedule 1., Part I ; Schedule II. Held, that clause (a) of rule 2
in the General Order under the Solicitors’ Remuneration Act,
1881, and Schedule I., Part I., to the Order, apply only to con-
veyances of property existing before the execution of the con-
veyance, and not to the creation for the first time of a new
easement, such as & grant of a new right of way. Conse-
sequently, the remuneration of a solicitor in respect of a grant
for a pecuniary consideration of an easement thereby newly
created is regulated by clause (c) of rule 2, and by Schedule IL.
to the Order. Decision of North J. (ante, p. 9) affirmed. In re
SaNpER’8s SETTLEMENT. Feb. 26, O. A. (Lindley, Kay and
A. L. Smith L.JJ.).

In re Stewart, 41 Ch. D. 434, and In re Earnshaw-Wall,
[1894] 8 Ch. 156, approved.

Counsel : W. Baker ; Channell, Q.C., and J. Gent.
W. A. Blaxland ; Withall, Trotter & Patteson.

Solicitors :
W.L.C.

11. TRUSTEE—BREACH OF TRUST— Trustee beneficiary— Con-
tribution between co-trustees. The plaintiff and defendant were
trustees of a trust fund, the plaintiff being himself also & cestui
que trust of one-fifth of the fund. A loss to the extent of less
than one-fifth ocourred to the trust fund through insufficient
investments, and the whole of the loss was deducted from the
plaintiff’s one-fifth of the fund :—Held, affirming North J., that
the whole of the loss must fall on the plaintiff, and that he had i
no right of contribution from his co-trustee, the defendant. :
OrILLINGWORTH v. CHAMBERS. Feb. 20. O. A. (Lindley, Kay !
and A. L. Smith L.JJ.). .

Counsel: Warmington, Q.C., and A. Statham; Swinfen Eady,
Q.C., and Tebbutt. Solicitors: Brown, Son & Vardy; Bramall, .
White & Sanders. G.LFC

|
. om !

12. WILL—GIFT TO A OLABS—Vested or contingent interests
—Period of ascertainment of class—Remoteness. In re Mervin,
Mervin v. Crossman, [1891] 8 Ch. 197, followed, his Lordship
observing that the decision in Elliot¢t v. Elliott (12 Sim. 276)
depended upon the language of the will there under considers-
tion, and that in In re¢ Coppard’s Estate, 85 Ch. D. 850, he had
perhaps attached greater weight to Elliott v. Elliott than he
was now prepared to do. He did not intend in J» re Coppard’s
Estate to go beyond Elliott v. Elliott, and so far a8 In re Cop-
pard’s Estate did go beyond that case it ought not to be
followed. In re STEVENS. OLERK v. STEVENS. Feb. 20.
Stirling J. .

Counsel: E. Beaumont; Hastings, Q.C., and Butcher ; Buck-
ley, Q.C., and Yate Lee; Gurdon. Solicitors: Fladgate & Co.;
Cuaprons, Dalton, Hitchins & Brabant. G. A.S.
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NOTICE TO BOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
RerorTs, the Council will be obliged, if the Solicitors to whom
applicasion is made by any Reporter acting for the Cowncil,
will as soon as posmble after applioation furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required io prepars accurale
soporis.
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COURT OF APPEAL

RECORD oF BUSINESS.

COURT 1.

FriDaY, February 28.
In re a Bankruptey Petilion. Ex parts the Petitioning Creditors.
Appeal from Mr. Registrar Giffard. Allowed.
Moxpay, March 2.
Carter and Others v. Rigby & Co. Appeal from Pollock B. Dis-
missed.
London Count
Collios JJ.

No. 8.—1896.

Council v. Pryor.

A 1 from Lawrance and
Part heard. pped

Tumspay, March 3.
London Oounty Council v. Pryor. Appeal from Lawrance and
Oollins JJ. Dismissed.
Thompeon & Sheckell, Limited v. Veals. Appeal from Lawrance J.
Allowed.

H'etropolo‘taaBaakqunglaadandWaIa,Limt’Mv Coppee. Appesal
from Collins J.

WxDNEsDAY, March 4.

Barraclough v. Brown and Others. Appeal from Mathew J. Dis-
wissed. .
Henderson v. Shankland & Cv. Appeal from Mathew J. Dismissed.

Millwoall Dock Company v. McDougall. Appeal from Mathew J. Part
heard.

THURSDAY, March 5,
MiTlwall Dock Company v. MoDougall. Appeal from Mathew J. Dis-
missed.
Williams v. Sanderson. Appeal from Wright J. Dismissed.

COURT II.

Taurspay, February 27.

In re Mason’s Orphanage and London and North Western Railway
Company and Vendor and Purchaser Act, 1874. Appeal from
Stirling J. Dismissed.

Edgar v. Jacobs. Appeal from Kekewich J. Dismissed.

In re Austen. Austen v. Austen. Appeal from NorthJ. Part heard.

FrIDAY, February 28.
Walker v.' Dodds. Appeal from V.-C. of County Palatine of Lancaster,
Dismissed.

In ro Austen. Austen v. Austen. Appeal from North J. Dismissed.
I re Holt & Co.’s MMarkandPaum.Dm do, Acts. Appeal
from North J. Part heard.

TuespAy, March 3.

In re Holt & Co.’s Trade Mark and Patents, Designs, &c., Acts. Appeal
from North J. Owr. adv. vult.

Liguidation Estates Purchase Company v. Willoughby. Appeal from

North J. Part heard.

‘WEeDNREDAY, March 4.

Lanoaster v. Lancaster. Appeal from President of the Probate Divi-
sion. Dismissed.

In re Anderson. Anderson v. Anderson. Appeal from North J. Dis«
missed.

Scott v. Hull Steam Fishing and Ice Company. Appeal from Keke-
wich J. Order slightly varied.

Liquidation Estates Purchass Company v. Willoughby. Appeal from
North J. Cur. adv. vult.

During the sitting of the Courts Tuz WERKLY NoTES will be published
on Baturday, and will generally ocommpriss Notes of Decisions up to
and including those of the previous Thursday. Al cases of permanent
tnierest noted herein will be reported in full in THE LAaw REPORTS.
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NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W. N.(96) 1 (26).

1. BANKRUPICY — PROTEITION OF Mlz ¥YIDE TRANBAC-
TION3—Act of bankrupicy— Bankruptcy A-t, 1883 (c. 52), s. 49.
A transaction for valuable consideration entered into before the
date of a receiving order between the bankrupt and a person
who acted bond fide and without notice of any available prior
act of bankruptey is protected by sect. 49 of the Bankruptcy
Act, 1883, although it is an act of bankruptcy. SHEARS v.
Gooparp. Feb. 27. C. A. (Lord Esher M.R., Lopes and
Rigby L.JJ.).

Consel: Witt, Q.C., and Musir Mackenzie; Herbert Reed, Q.C.,
and Duke. Bolicitors: G. Reader & Co.; B. Burton. E.L.

2. BUILDING BOCIETIES ACT, 1874 (c. 48), 5. 33, subs, 3;
s, 33—TREASURY REGULATIONS, 1884, rr, 13, 14— Instrument of
dissolution—Signature—Infant—Agent—Joint shareholder. The
signature of & member of a building society to the duplicate
instrument of dissolution returned by the registrar cannot
validate an instrument otherwise inoperative. An infant
member of & building society can consent to an instrument of
dissolution. An agent may sign the name of his principal as
testifying consent to dissolution of a building society. For the
purpose of consenting to dissolution of a building society joint
holders of a share must both sign the instruments of dissolu-
tion. A member of a building society who holds shares both
jointly and severally need only sign instruments of dissolution
in one place to testify consent in respect of both sets of shares.
DENNISOXK v. JEFFS. Mar. 4. North J.

Counsel: Swinfen Eady, Q.C., and McSwinney; Vernon
Sinith, Q.C., and Dunkam. Solicitors: T. A. Dennison & Co.;
George Reader & Co., for Broad & Riggall, Watford. D.P.

3. CHARITY—ENDOWED SCHOOLS ACT, 1869 (o. 56), s, 14— Ex-
ce) ted endowments— Scheme—dJurisdiction. This was a scheme
relating to the application of certain educational endowments
of Christ's Hospital, which is a corporation constituted by Royal
Charter and Act of Parliament, which were excepted from a
scheme of 1890 made under the powers of the Endowed Schools
Act, 1869, because, having been made within fifty years from
the passing of that Act, they were by sect. 14 not within the pro-
visions of the Act. The scheme in effect proposed that all the
excepted educational endowments should be made over to the

scheme. The scheme was opposed by the existing governing
body of the excepted endowments, who hefore the scheme
of 1890 were the governing body of all the endowments, and
still are the governing body of the non-educational endow-
ments. CHITTY J., in the course of his judgment, said that
sect. 14 of the Endowed Schools Act, 1869, left the jurisdiction
of the Court such as it is wholly untouched in regard to
endowments within the fifty years’ limit: it has neither dimin-
ished nor increased the jurisdiction. The utmost that can be
said is that, while leaving the jurisdiction of the Court unim-
paired, it may form some guide and assistance to the Court in
the exercise of its discretion within the limits of its jurisdiction.
The policy of the section seemed to be that the excepted en-
dowments were not to be interfered with unnecessarily. And
he %eld that it was beyond the jurisdiction of the Court to
sanction the scheme in the face of the opposition of the existing
governing body, their title being founded on Royal Charter and
established by Act of Parliament. To whatever lengths the
Court may have gone, it has never assumed legislative autho-
rity: it has never by a stroke of the pen at one and the same
time revoked a Royal Charter and repealed an Act of Parlia-
ment. It has never ousted from its rights of administering
the charitable trusts such a body as the present governors
against their will, and that, too, in a case where no breach of
trust is charged. There is no authority in the books for such
a proposition. To establish such a scheme as that proposed
nothing less than an Act of Parliament will suffice. ATTORNEY-
GENERAL v. GOVERNORS OF CHRIsT'S HosPiTAL. Mar. 3.
Chitty J.

Counsel : Sir R. Webster, A.-3., Warrington, Q.C'., and Dib-
din; Byrne, Q.C., and Vaughan Hawkins. Solicitors: Clabon ;
Beacheroft, Thompson, Hay & Ledward. G. M.

4, CHARITY LANDS—CHARITY FOUNDED BY DEED—Sale
by trustees of lands under power in deed—C('onsent of Charity
Commisstoners—** Scheme legally established "— Charitable Trusts
Act, 1858 (c. 187), 8. 24— Charitable Trusts Amendment Act, 1855
(c- 124), 5. 29. The decision of Stirling J., [1896] 1 Ch. b4,
afirmed. In re MASON’S ORPEANAGE AND LONDON AND NoORTH-
‘WESTERN RArLwaY CompaNy. Feb. 27. C. A. (Lindley, Kay
and A. L. Smith L.JJ.).

Counsel : Hastings, Q.C., Warmington, Q.C., and Ingle Joyee;
A. Underhill. Solicitors: Burton, Yeates & Hart, for Johnson,
Barclay, Johnson & Rogers, Birmingham ; C. H. Mason.

W.W. K.

5. COMPANY —WINDING-UP — Public Examination — Com=
panies (Winding-up) Act, 1890 (c. 63), s. 8, sub-ss. 1, 2, 8, T.

governing body constituteld by the scheme of 1890 in aug- ! This was in gsubstance an appeal from In re Great Kruger Gold

mentation of the endowments already comprised therein, and
should be dealt with and administered according to that

Mining Company, Ex parte Barnard, [1892] 8 Ch. 807 :—Held,
that the Court has no jurisdiction to direct a person to be
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publicly examined nnder sect. 8 snb-mt. 3, of the Companies
(Winding-up) Act, 1890, unless the official receiver has made a
“ farther report ” under sub-sect. 2 stating that, in his opinion,
a fraud has been eommitted by some person in the promotion
or formation of the company, or by a dire:tor or other officer
of the company since its formation. Their Lordships also
thought that the power to order a public examination given
by sub-sect. 3 has no application to any of the persons men-
tioned therein against whom a charge of fraud has not been
made or suggested by the ‘ further report” of the official
rexiver. Er parte BArNgs. Mar. 22 H. L. (Lord Halsbury
LC, and Lords Watson, Herschell, Macnaghten, Morris, Shand,
and Davey).

Counsel : Ssr R. Webster, A.-G., Ingle Joyce,and W. B. Lindley.
Solicitor: Walter Murton. J MM

6. DIVORCE —JUDICIAL SEPARATION—Agreement for settle-
ment of suit— Separation deed—Costs of preparation of deed.
Decigion of Jeune Pres., [1896] P. 75, affirmed. LANCASTER
v. LanoasTer. Mar. 4. C. A. (Lindley, Kay and A. L.
Smith L.JJ.).

Counsel: Sir E. Clarke, Q.C., and Bargrave Deane; Ingle
doyce and Barnard. Solicitors: Leggatt, Rubinstein & Co. ;
Greig, Meikle & Brigys. W.L.C

7. EMPLOYERS' LIABILITY ACT—MEASURE OF COMPENSA-
TION—Earnings of apprentice—43 & 44 Vict. c. 42, 5. 3. By
the Employers’ Liability Act, 1880, s. 3, the compensation
recoverable is limited to a sum equivalent to the estimated
earnings, during three years preceding the injury, of & person
in the same grade, employed in the like employment, and in
the distriet in which the workman is employed. The plaintiff
was apprenticed to the defendants, and received a salary of ls.
& week for the first year; increasing 1s. & week each jyear.
In the fifth year, when he was receiving 5s. a week, he was

injured by the negligence of the defendants’ foreman. In an’

action for compensation under the Act, evidence was given
that at the end of the fifth year, when the plaintiff would be
out of his pupilage, he would be able to earn from 14s. to 18s.
& week, and the compensation was assessed at 80/.:—Held,
that the amount which the plaintiff could earn when out of
his pupilage could not be taken into consideration, but only
the amount of his actual earnings as an apprentice, and the
verdict must therefore be reduced, NoEL v. REDRUTH FoUNDRY
Coupany. Mar.3. Divisional Court (Wills and Wright JJ.).

Counsel : Lawson Walton, Q.C., and W. Ellis Iill ; Bosan-
quet, Q.C., and J. A. Hawke. Solicitors: Watson, Sons &
Room, for Daniell & Thomas, Camborne; Robbins, Billings
& Co., for Paige & Grylls, Redruth. P.B H.

——

8. GASWORKS CLAUSE3 ACT—SUPPLY OF GAS— Neglect or
refusal to supply—Action for damages—Gasworks Clauses Act,
1871 (c. 41), ss. 11,12, 36. When a gas company has neglected
or refused to supply a consumer with a sufficient supply of
gas under the prescribed pressure and of the prescribed quality,
the consumer cannot sue the gas company for damage which
he has sustained by reason of such neglect or refusal, the only
remedy being for penalties under sect. 36 of the Gasworks
Clauses Act, 1871. Crraa, PARKINSON & Co. v. EARBY Gas
CoMPANY. Mar. 2. Divisional Court (Wills and Wright J7J.).

Counsel: R. Bray and T. T. Paine; C. A. Russell. Solicitors:
W. A. Robinson, Keighley ; Littledale & Lefroy, for Artindale &
Southern, Burnley. W. A.

9. HUSBAND AND WIFE—NMAINTENANCE, NEGLECT TO PRO-
VIDE — Evidence of means— Summary Jurisdiction (Married
Women) Act, 1895 (c. 39), s. 4. Upon the hearing by a court of
summary jurisdiction of & summons taken out by & married
womsan under sect. 4 of the Summary Jurisdiction (Married
Women) Act, 1895, charging her husband with wilful neglect
to provide reasonable maintenance for her, the Court, before
making an order, must be satisfied that the husband either is
in receipt of actual earnings or has the capability of earning
a livelihood ; evidence of means cannot be entirely dispensed
with. EArNsHAW v. EARNsHAW. Mar. 3. Jeune Pres. and
Gorell Barnes J.

Counsel: C. E. Jones; H. T. Waddy. Solicitors: Jaques &
Co., for Armitage, Sykes \& Hinchcliffe, Huddersfield; Learoyd,
James & Mellor, for Turner, Huddersfield. W.J.B.

10. HUSBAND AND WIFE—PERSISTENT CRUELTY—Sum-
mary Jurisdiction (Married Women) Act, 1895 (c. 89), s. 4—Retro-
spective operation of section. The provision of sect. 4 of the
Summary Jurisdiction (Married Women) Act, 1895, giving
jurisdiction under the Act to a court of summary jurisdiction
in cases where a husband has been guilty of persistent cruelty
to his wife, thereby causing her to live apart from him, is
retrospective in its operation, and applies to acts of cruelty
committed before the Act came into force. LANE v. LANE.
Mar. 8. Jeune Pres. and Gorell Barnes J.

Counsel: S. 7. Evans; Ivor Bowen. Solicitors: Bell, Brodrick
& Gray, for Cuthbertson & Thomas, Neath ; T. D. Jones, for Moses
Thomas, Aberavon. W.J.B.

11. HUSBAND AND WIFE—SUMMARY JURISDICTION (MAR-
RIED WOMEN) ACT, 1885 (o. 89)—Appeals—Practice. In.an
appeal to the Probate, Divorce and Admiralty Division from
the decision of & court of summary jnrisdiction under the
Summary Jurisdiction (Married Women) Act, 1895, the practice
under the Divorce Acts has no application, and it is not



28

THE WEEKLY NOTES.

[MARrcH 7, 1896.

necessary that any case should be stated or filed. The practice
in such appeals is governed by Order Lix., rr. 4 A, 7, 8, 10,
11,12, and 16. SworFer v. SworFeER. Mar. 3. Jeune Pres.
and Gorell Barnes J.
Counsel : Randolph. Solicitor: T. Duerdin Dutton.
Ww. J. B.

12. HUSBAND AND WIFE—SUMMARY JURISDICTION (MAR-
RIED WOMEN) ACT, 1835 (o. 89)—~Practice. Upon the hearing
of an appeal under the Summary Jurisdiction (Married Women)
Act, 1895, the Court said that it would be a great convenience
if, on the hearing of applications under that Act, the magis-
trates’ clerks would take notes of the proceedings and forward
them (in case of appeal) to the Probate, Divorce and Admiralty
Division; and also if the magistrates would in all cases say
shortly on what grounds of fact or law they based their

decision. HARLING v. HARLING.
Gorell Barnes J.

Counsel: Inderwick, Q.C.,and Temple Martin; W. T. Bar-
nard} and Macleod. Solicitors: Newbon & Co.; W.J. & E. H.
Tremellen. W.J.B.

Mar. 8. Jeune Pres. and

18. WILL—CHARITABLE BEQUEST—Blank space in will—
“ Charitable or philanthropic” purpose. A testator bequeathed
money “for some one or more purposes, charitable philan-
thropic or »” And he indicated certain persons by
whom the precise purposes were to be named :—Held, that the
gift was not bad merely because the third purpose was left in
blank ; but that it was bad because the word * philanthropic”
included objects which the Court did not recognise as charitable.
In re MAODUFY. MAODUFT v. MacDUFF. Feb. 26. Stirling J.

Counsel : - Hadley, Whitworth, and Ingle Joyce. Solicitors:
Thomas| Webster ; Hare & Co. W.W.K
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NOTICE TO SOLICITORS.

With the view of insuring the greatest possible accuracy and
repidity in the various publications connected with the Law
RerorTs, the Council will be obliged, if the Solicitors to whom
“application is made by any Beporter acting for the Council,
will as soom as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jasion in furnishing the papers required to prepare accurale
reports.

TABLE . OF CASES.

AntswosTa v. WILDING . . . . . . Romer J.
ATT0RXEY-GENERAL OF Ducny oF LANCASTER v. L1vERPOOL NEW

CartiE MagxeT CoMPANY . .C.4. 30
Boxxert, In re.  JoNES v. BENNETT .C. 4. 81
Gaay, In re . . North J. 30
Hxworzsox Bros. v. Snmusn & Co .C.A. 80
Kewsepy v. Dx Taarrorp . . . .C4 31
Eowic awp EsaArpr’s Arrucuxox. In e . Stirling J. 81
Lxowaxp, Inre . . . . .CA 30
OxcrLey (Lorp), In re. Orn.n T Tum.r.n . Btirling J. 81
Sanpgon, In re. SAwPSON v, SAMPSON . . . Btirling J. 82

SevERN AND WYE AND SEvery BRIDGE Rarnway CoMpAXY, In re
Romer J.
Romer J.

Smor MACHINERY COMPANY v. CUTLAN . . . 81

COURT OF APPEAL.

RECORD oF BUSINESS.

COURT 1.

Fripat, March 6.

Is re Leonard. Ex parte The Debtor. Appeal from Mr. Registrar
Linklater. Dismissed.

In v¢ Fry, J. Exz parte A. G. Ditton. Appeal from Vaughan
Williams J. Dismissed.

B. Dabowski & BSons v. L. Goldstein. Appeal from Vaughan
Williams and Wright JJ. Dismissed.

Harold v. Lawrinat & Co. Appeal from Day J. Part heard.

Ko. 9.—1896.

TuESDAY, March 10.

Sievier v. Spearman. Appeal from Pollock B. Dismiasod.
Oliver v. Veitch. Appeal from Pollock B. Allowed.

memsn.u.'Murch 11.

The Linnet. Owners of Helen Craig v. Owners of Linnet. Appeal
from Barnes J. Dismissed.

: Tnunsm!. March 12.

The Turku-’a». Appeal from President of the Admiralty !Divieion.
Dismiseed.

Seaton v. Bheridan and Another. Application for Jndgment or new
trial. Part heard.

COURT II.

TaruesDAY, March 5.

Kennedy v. Ds Trafford. Appeal of M, A. De Trafford and Another
from V.-C. of County Palatine of Lancaster. Part heard.

Fripay, March 6.

Kennedy v. De Trafferd. Appeal from V.-C. of County Palating of
Lancaster. Allowed.

Kennedy v. De Trafford. Appeal of J. B. Dodson from V.-C. of
County Palatine of Lancaster. Allowed.

In re Thomas Fare, deceased. Appeal from V.-C. of County Palatine
of Lancaster. Part heard.

SaTURDAY, March 7.

In re Thomas Fure, deceased. Appeal from V.-C. of County Palatine
of Lancaster. Dismiseed.

Attorney-General of Duchy of Lanoaster v. Liverpool New Caitle
Market Company. Appeal from V.-C. of County Palatine of Lan-
caster. Part heard.

MoxpayY, March 9.

Attorney-General of Duchy of Lancaster v. Liverpool New Cattle
Mark:t Company. Appeal from V.-C. of County Palatine of Lan-
caster. Dismiseed.

In re Bennett. Jones v. Bennetf. Appeal from V.-C. of County Pale-
tine of Lancaster. Allowed.

Inre . . . Appeal from Kckewich J. Heard
in camerd. Dart heard.

TurspaY, March 10.
. Appeal from Kekewich J. Kesul

In rs . v.
n camerd,
‘WEDNEsDAY, March 11.

La Compagnie de Mayville v. Whitley. Appoeal from North J. Part
heard.

During the sitting of the Courts Tax WeExLY NoTzs will be published
on BSaturday, and will gemerally comprise Noles of Decisions wp to
and including those of the previous Thursday. Al cases of permianent
interest moted herein rwill be reported én full in Tum Law BRxrorTs.
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NOTES OF DECISIONS.

These roles are numberzd for convenience of reference,
c.g. W. N. (96) 80 (1).

1. BANKRUPTCY—RECEIVING ORDER— Want of assets. It
is not a sufficient ground for refusing to make a receiving order
Tn bankruptcy that apparently the debtor has no assets avail-
able for distribution among his creditors. In re LEONARD.
March 6. C. A. (Lord Esher M.R., Lopes and Rigby L.JJ.).

Counsel : H. Reed, Q.C., and C. L. Attenborough; Ringwood-
Solicitors: Stanley Attenborough & Tyser; C. & S. Harrison &
Co. E. L.

2. CATTLE MARKET SPECIAL AOT—Liverpool New Cattle
Market Act (2 Will. 4, c. viti.)—Construction. The Court held,
upon ;the construction of the above Act, (1) that no charge
could be imposed in excess of the sums specified in the Act for
-any use of the market to which the public were entitled under
the Act; and (2) that the Cattle Market Company thereby in-
corporated could not by any byelaw throw upon the public
-using the market any burden which ought by law to be borne
by the company itself; but that (3) so long as the public using
the market were not projudiced, there was nothing to prevent
the company from agreeing to give special accommodation or
facilities to persons desiring to have them, upon such terms as
to payment as such persons might be willing to accept. ATrToR-
NEY-GENERAL OF DuoHY oF LANOASTER v. LivERrrooL NEwW
Qatrie Markxr CompaNy. March 9. O. A. (Lindley, Kay
and A. L. Smith L.JJ.).

Counsel: Farwell, Q.C., Rotch, and Squarey; Cozens-Hardy,
Q.C., P. 0. Lawrence, Q.C., and J. Rutherford. Solicitors: Jokn
Joseph Yates, Liverpool; R. Carruthers, Liverpool.
T W.W. K

" 8. COMPANY — SHAREHOLDER — Unclaimed dividends —
Statutes of Limitation. When a company deolares a dividend
on its shares a debt immediately becomes payable to each share
holder in respect of his dividend for which he can sue at law
and the Statute of Limitations immediately begins to run
Fhe declaration does not make the company a trustee of the
dividend for the shareholder, and an entry of the liability in
the company’s books—at any rate where no special part of it
assets is set aside as representing the dividend, and no mnotic®
of the entry is given to the shareholder—does not take the case
out -of the statute. Quere, whether in the case of a company
under the Companies Acts, 1862 to 1890, the period of limita
tion is six or twenty years. In re SEVERN AND WYE AND
SzvERN BRiDGE RAtLway CoupaNy. March 9. Romer J.
Counsel : Frederic Thomp.on; Ver.o: R. Smsth, Q.C., and
Rowden; Db''n; W. M. Cann. . Solicitora: Field, Rosos & Co s

| & Lawrence, Cirencester ; Arthur Choese.

for James Wintle & Son, Newnham; Peacock & Goddard, for

Hasines & Sumner, Glotoester; Janson, Cobb & Co., for Haygarth
F.E

4, “¥STATE DUTY—DEST DUE ON OOVEWANT—Apportion-
ment of duty—Finance Act, 1994 (c. 80), &.1,2,6,7, 8,9, 14.
Upon the marringe of a sont in 1891 his father entered into a cove-
nant with the trustees of the son’s marriage settlement, that his
executors or administrators would, within six months after
his death, pay to the trustees 25,000, to be held by them
upon the trusts of the settlement. The father died in Feb-
ruary, 1895, and his executors paid the estate duty on his
estate, the debt due on the covemant mot being deducted in
determining the value of the estate:—Held, that, as between
the executors and the trustees of the settlement, the estate
duty in respect of the 35,000/. must be borne by the testator’s
estate. Jn re Gray. March 12. North J.

Counsel : Vernon Smith, Q.C., and Marcy ; Swinfen Eady,
Q.C., and Bryan Farrer; A. R. Kirby. Solicitors: Tucker,
Lake & Lyon ; Gosling & Co. W.L.C.

5. JUDGMENT — SETTING ASIDE — Mistake — Jurisdiction.
Where judgment has been taken by consent, compromising an
action, and has been passed and entered, the Court has no
jurisdiction to set aside the judgment on motion in the same
action on the ground that the consent of the applicant was
given under a mistake. The proper proceeding is s separate
action to set aside the compromise. AINSWORTH v. WILDING.
March 12. Romer J.

Counsel : Hopkinson, Q.C., and J. G. Buicher ; Neville, Q.C.
and O. Leigh-Clare; E. C. Macnaghten. Solicitors: Robbins’
Billing & Co.; Bower, Cotton & Bower, for Ainsworth, Sanderson
& Howson, Blackburn, F.E

6. MARINE INSURANOE —GENERAL AVERAGE —Mode of
adjustment. During a storm a ship sustained damage, and, in
order to save ship and cargo, it became necessary to make &
general average sacrifice by cutting away her main and fore
masts, The ship after her arrival in port was not worth
repairing, and was sold as a total constructive loss:—Held,
that, in making the average adjustment, the amount to be con-
tributed to in general average was the difference between the
value of the ship before the particular average damage occurred
and the estimated cost of repeiring such damage less the
amount realized by the sale, and that no allowance of one-
third new for old was to be made upon the estimated cost of
repairing the particular average damage. HENDERSON BRos. v.
SHANEKLAND & Co. March 4 O. A. (Lord Esher M.R., Lopes
and Rigby L.JJ.).

Counsel : Bigham, Q.C., and Leck ; Joseph Walton, Q.C., and
Scrutton.  Solicitors : Waltons, Bubb, Johnson & Whatton ;
Lowless & Co. E L




MarcH 14, 1896.]

THE WEEKLY NOTES.

31

7. MORTGAGOR AND MORTGAGEE—PURCHASE BY ONE OF
SEVERAL MOURGAGORS— Purchass-money— Principal, inferest and
cosls. ‘There is nothing te prévent one of several mortgagors
duying the property for himseelf from the mortgagee selling
mder the power of sale in the mortgage deed; nor is there
gny objection 96 the sale being made at a sum representing the
prinipal; Shtevdst afid eosts dus to the mortgagee, provided
the salels ‘madde-vmd¥ér o Bond fide exercise of the power of sale.
Huwweoy v. D2 Tearrorp. March 6. C. A. (Lindley, Kay
-and &. T Smith L.J7J.).

- Counsel: Astbury, Q.C; and G. Dodson ; Farwell, Q.C., P. O.
Lawrence, Q.C., and Moberly ; Warmington, Q.C., and Clarkson.
Bolieitors : Boote & Bdgar, Manchester; Crofton, Craven &
Worthington, ‘Mancthester; Tuylor, Kirkman & Colley, Man-
chester. G.LF.C

8. PARTNERSHIP —ACCOUNTS —Retiring pariner —Audit—
Costs—Capital and income. A partner on retiring from his
firm left his capital, 15,0001, in the business under an agree-
ment containing various stipulations, including one for the
production to him yearly of a balance-sheet of the business,
intended to enable him to be satisfied from time to time of the
solvency of the firm and the safety of his capital. He after-
wards died having by will settled the 15,000!. upon omne for
life with remainders over:—Held, that the expenses of the
yearly audit and stock-taking should, as between the tenant for
life and the remaindermen, be borne by the capital of the
15,000(. and not by the income. In re¢ BENNETT. JONES v.

Bexnerr. March 9. C. A. (Lindley, Kay and A. L. Smith L.JJ.)..

Counsel: Cozens-Hardy, Q.C., and 4. Rutherford ; F. Thomp-
sor, and A. @ B. Terrell ; P, O. Lawrence, Q.C.,and J. Rutherford,
Solicitors: Field, Roscoe & Co., for Miller, Peel, Hughes, & Ruther-
ford, Liverpool ; J. F. Harrison & Burton, Liverpool.

G.LF.C

9. PATENT —VALIDITY —Infringement—Injunction—Second
action between same parties— Validity denied on different grounds
—Res judicata—Estoppel. In an action by a patentee claiming
damages for an infringement and an injunction, the defendant
deniod the validity of the patent, alleging certain anticipations,
and the infringement. At the trial it turned out that the
alleged infringement had occurred since the issue of the writ,
and on that ground the evidence as to infringement was under
the circumstances held inadmissible. ‘The Court, however,
gave judgment upholding the validity of the patent, but did
not grant an injunction. The patentee then commenced a
second action against the same defendant claiming damages
for an infringement of the same patent and an injunction.
The defendant again denied the validity of the patent, alleging
certain anticipations which were not before the Court in the
first action. He also denied infringement:—Held, that the
validity of the patent was res judscata, and that the judgment
in the first action estopped the defendant from denying the
validity of the patent; but held, on the evidence, that the

defendant had not infringed the patent. Smox MACHINERY
CoxPANY v. OurLAN. March 6. RomerJ.

Counsel : Moulton, Q.C., Cripps, Q.C., and Lawson ; Neville,
Q.C., Terrell, Q.C., and Mickiem. Solicitors: J. H. & J. ¥.
Johnson ; Sharpe, Parker & Co. H L. F.

10. TRADE-MARK—REGISTRATION —Restrictions on—* Re-
presentations of the Royal Crown "—Instructions issued by comp-
troller to persons wishing fo register trade-marks. There is no
positive rule, binding upon the Court or the Board of Trade,
prohibiting the registration of the representation of a crown as
a trade-mark; but a series of printed instructions issued since
1875 by the comptroller to applicants for registration have con-
tained a regulation that “the royal arms or arms 8o nearly re-
sembling them as to be calculated to deceive” and “ representd-
tions of the Royal Crown ” will not be registered as trade-marks
or as prominent partsof trade-marks, unless the marks have been
used before the 18th of August, 1875; and these instructions
have been largely acted upon in the Trade Marks Office. Upon
an application to register a mark containing a representation of
a crown resembling that of a marquis :—Held, that whether the
instructions issued by the comptroller were binding or not the
practice of the Office ought not now to be departed from; that
not every representation of a crown was prohibited by those
instructions, but only representations of the Royal Crown as
commonly known, viz., & circlet surmounted by two arches;
and that the device contained in the mark in question did not
so olosely resemble the Royal Crown as fo be likely to deceive,
and consequently that subject to the disclaimer of the right
to the exclusive use of the crown the registration ought fo
proceed. In re KoN1a AND EBHARDT'S APPLICATION. Feb. 28;
March 6. Stirling J.

Counsel : Moulton, Q.C., and Whinney ; Sir R. Webster, 4.-G.,
and Ingle Joyce. Solicitors: Gresham, Davies & Dallas ; Solicitors
to the Board of Trade. G. A.8.

11. WILL—OONSTRUCTION—G'ft of sum of money—Trust for
investment during life tenancy and subsequent conversion— Lega-
cies out of proceeds of sale—Gift whether of specific or aliquot
parts of fund. A testator gave 20,000 to trustees upon trust
to invest and pay the income to A. for life, and after her death
he directed the trustees to convert the fund into money and
thereout pay specific legacies amounting in the whole to
15,000, ; and he directed that 5000.., the remaining part of
the said sum of 20,000.., should fall into his residuary estate,
which he also disposed of. On the death of A.the proceeds of
sale of the invested fund considerably exceeded 20,000l :—Held,
that the testator intended to dispose not of the mere sum of
20,0007., but of the investments which represented it, and that
the net proceeds of sale must be divided in aliquot shares,
In re Loep ONGLEY. OTTLEY v. TURNER. . Jan. 29; March 4.
Stirling J. ’
Counsel : Dundas Gardiner ; E. Beaumont, Solicitors: L. V.

G.A. 8.

Amos ; Shoubridge & May.
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12. WILL-— TRUST —Life “interest — Forfeiture clause — At-
tackment of income by judgment creditor of tenant for life—
‘Garnishee order. A testator gave his real and personal estate
-to trustees upon trust to pay to his son so much of the income
aocruing due during his lifetime “ as would not although the
same was payable to him be by hig act or default or by opera-
ticn or_process of law so disposed of as to prevent his personal
_enjoyment thereof, and to apply so much of the same income
,a8 would.if the same were payable to my said son be disposed
of as last aforesaid” for the bemefit of his son’s wife and
children at the discretion of the trustees. On the 16th of
.April, 1895, the trustees wrote [to the son informing him
that they had in their hands & sum representing income of
the trust property payable to him. On the 17th of April the
trustees were served by creditors of the son with a garnishee
order nisi attaching the money in their hands. On the 24th
of April the garnishee order was made absolute, and the

trustees paid over the money %o the creditors. On ar
application by the son’s wife to recover the money from the
trustees :— Held, that the trusts of the income during the son’s
life were valid in law; that the time at which the destination of
any instalment of income was to be determined was the moment
at which that instalment either became due or was in the hands
of the trustees ready for application under the trusts of the
will; that the son’s title to the money accrued on the 16th of
April, 1895, and that the plaintiff consequently never became
entitled to the benefit of the discretionary trust in her favour.
In re SaMpsoN. SaMPsOoN v, SampsoN. Jan. 21; March 7.
Stirling J.

Counsel : Hastings, Q.C., and Marcy; Buckley, Q.C., and E,
Beaumont., Solicitors: Field, Roscoe & Co., for C. F. Deas,
Slough and Windsor; Rodgers, Thomas & Sandford.

G. A8
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NOTICE TO SOLICITORS,

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the LAw
REPORTS, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, logether with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jeasion in furnishing the papers required to prepare accurate

TABLE OF CASES

PAGR

CHARRIERE, Inre. DURET v. CHARRIERE North J. 84
BavywLis, In re . . . . Chitty J. 84
Harris, In re CaveJ. 383
HASSELL v. STANLEY . Chitty J. 84
LaTTLE v. STEVENSON & CO. . JH.L 384
MounToasaELL (EARL OF) o. Moar:-'*m ™ .HL 83
Warp, Inve. . . . NorthJ. 84
‘WmTE AND SirTa's Conmo-r, I» re . Stirling J. 34

COURT OF APPEAL.

REcoRD or BuUsiNEss.

COURT 1.

FripaY, March 13.

Beaton v. Sheridan and Another. Application for judgment or new
trinl. Dismissed.
Coltman v. Broad. Application for judgment or now trial. Dis-
wissed.
Moxpay, March 16.
North Weslern Bank, Limited v. Lingfield Steamship Company, Limited.

Appeal from Lord Chief Justice. Cur. adv. vult.
Crosfield & Sons v. Pahmeyer & Co. Appeal from Cave J. Dis-

‘WeoNespAy, March 18.

Sodean v. Shorey. Appeal from Lawrance J. Dismissed.

Banlham v. Measures. Application for judgment or new trial. Dis-
missed,

Harold v. Lawrinat & Co. Appeal from Day J. Part heard.

COURT 1II.

THURSDAY, March 12.

La Compagnie de Mayville, Limited v. Whitley. Appeal from North J.
Allowed.
Jones v. Withers. Appeal from Kekewich J. Part heard.

No. 10.—1896.

Fripay, March 13.

Appeal from Kekewich J. Allowed.
Appeal from Romer J. Part heard.

MoNpay, March 16.
In re Holt & Co.’s Trade Marks. Judgment delivered, and appes
allowed. Kay L.J. dissentiente.
Hindson v. Ashby. Appesal from Romer J. Part heard.
TuespAY, March 17.
Hindson v. Askby. Appeal from Romer J. Part heard.

‘WEDNESDAY, March 18.

In ro Harding. Harding v. Harding. Appeal from North J,

Allowed.
J. Lyons & Sons v. Watkins. Appeal from North J. Part heard.

Jones v. Withers,
Hindson v. Ashby.

During the sitting of the Courts TuE WEEEKLY NoTES will be published
on Baturday, and will generally compriss Notes of Decisions wup to
and ineluding those of the previous Thursday. Al cases of permanent
interest noted herein will be reported in full én Tun Law REPORTS.

NOTES OF DECISIONS,

These notes are numbered for convenienoe of referenoce,
e.g. W. N. (96) 33 (1).

1. BANKRUPTOY — PRACTIOR —Duty of bankrupt—Property
alwoad—Refusal to execute a power of attorney—Contempt of
Court—Committal—Bankruptey Act, 1883 (c. 52), ss. 24, 168,
The only asset of & bankrupt was some land in Guatemala in
South America. By the law of that State only the registered
owner of property is regarded, and it cannot be dealt with
except by him or under a registered power of attorney from
him. The trustee in bankruptey had received an offer of 10001.
for the land, which he considered good and was desirous of
accepting, and, pursuant to sect. 24 of the Bankruptcy Act,
1883, he requested the bankrupt to execute a power of attorney
to ennble him to accept the offer and complete the sale. The
bankrupt refused, objecting to the form of the power of attor-
ney and also suggesting that the land was worth more than
10001 ; thereupon the trustee applied to the Court for his com-
mittal to prison, on the ground that his refusal was a contempt
of Court:—Held, that under the circumstances the refusal of
the bankrupt was unreasonable, and an order of committal,was
made, but not to be enforced if within fourteen days the bank-
rupt executed a power of attorney in a form approved of by
the registrar. JIn re¢ Harmis. March 18. Cave J.

Counsel : Currington; Hume Williams, Solicitors: 4. J.
Benjamin ; Colyer & Colyer. : H LF.

2. ESTATE PUR JAUTRE; VIE—SPECIAL’ OOCUPANT— Exrecu-
lory agreement—-l Vict. c. 26, s. 6. Decision of the Court of
Appeal in Ireland ([1895] 1 L. R. 44) affirmed and appeal dis-
missed with costs. EARL oF MOUNTCASHELL, APP.; MORE-
Suyrn, Resp. March 12, H. L. (Lord Halsbury L.C., and Lords
{ Watson, Herschell, Macnaghten, Morris and Davey).
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Counsel: Levett, Q.C., and Thomas Douglas; Warmington,
Q.C., C. A. O’Connor, Q.C., and Charles Church. Solicitors:
Pattinson & Brewer, for W, Buckley, Dublin; Piior, Church &
Adams, for R, W, Peebles, Dublin, J MM

S. INTESTATES' ESTATES ACT, 1880 (o, 29), ss. 8, 4—WIDOW'S
OHARGE—Dower—Priorities. Dower in respect of the estate
of an intestate is subject pro ratd to the widow’s charge imposed
by the Intestates’ Estates Act, 1890. In re CHARRIERE. DURET
v. CHARRIERE, March 14. North J.

Counsel : Rawlins, Q.C., and Brabant; Redman; C.E. E.
Jenkins. Bolicitors: F. A. Brabant; De Buriatte. D.P.

4, PRACTICE — COST8 —Sel-off —Independent actions—IRules
of the Supreme Court, 1883, Order LxV., rr. 14 and 27 (21).
Costs incurred in the High Court cannot be set off under
Order LxV., rr. 14 and 27 (21) against costs obtained in a County
Court. Order Lxv.,, r. 14, does not apply to costs in different
actions. HASSELL v. STANLEY. March 18. Chitty J.

Counsel : Russell Roberts; Badcock. Solicitors: Rowcliffes,
Rawle & Co., for Bremner, Sons & Corlett, Liverpool ; Crowders &
Vizard, for Clarke & Davis, Liverpool, W.C. D,

5. SHIP—DAMAGES IN NATURE OF DEMURRAGE— Charter
party—Lay-days—Scottish Judicature Act, 1825 (c. 120); s. 40.
A charterparty provided that the ss. River Ettrick should
proceed to Bo-ness to receive a cargol of coal, demurrage to be
paid at a specified rate, ““lay-days to count from the time the
master has got ship reported herthed.” On the 17th of October
the shipowner wrote to the charterers « River Ettrick has left for
Bo-ness,” and asked them to supply a cargo for the 19th. The
vessel arrived in the roads of Bo-ness on that date, but in con-
sequence of the crowded state of the dock shic was not allowed
to enter. On the 2lst a loading bLerth became vacant in con-
sequence of cargoes not being ready for vesscls which had
arrived before the River Ettrick. If a cargo had been ready
for the River Ettrick she would have got this berth. No cargo
being ready for her, she was not allowed to cnter the dock. A
few days afterwards she got her cargo. The shipowner claimed
damages for the delay caused by the alleged fault of the
charterers in not having the cargo ready on the 21st on the
ground that there was an obligation on the charterers to have
the cargo ready. On appeal & preliminary point was raised by
the charterers that inasmuch as this was a case originating in
the Sheriff Court, the facts found in the interlocutor appealed
from were final; and a fact given only in Lord Trayner's
judgment could not be founded on :—Z/eld, afirming the Court
of Session, Scotland, 22 Ct. Sess. Cas. 4th Series (Rettic) 796,
that the claim of the shipowner was altogether unreasonable:
even if the case could be gone into. LiTTLE r. STEVENSON & Co.
March 19. H. L. (Lord Halsbury 1.C., and Lords Herschell,
Macnaghten and Morris).

Counsel: Joseph Walton, Q.C., and Leck ; Bigham, Q.C., Boyd
and J. J. Cook (of the Scottish Bar). Solicitors: Lowless & Co. ;

Wilson & Son, for Boyd, Jameson & Kelly, W.S., Leith.
GJ.W.

6. BSOLICTTOR—BILL OF COSTS—Payment before delivery—
Cash account without stems — Taxation — Solicitors Act, 1843
(c. 78), 8. 41. A solicitor, in pursuance of a verbal agreement
with his client, had retained the amount of his remuneration
out of loans procured for the client, and had delivered him
cash accounts containing the items of such rcmuneration in
lump sums. The solicitor now resisted an application for the
delivery of his bills of costs and their taxation on the ground
that the bills, if delivered, would not be liable to taxation,as
the client’s payments would be referred to the bills of costs:
In re Thompson, Ex parte Baylis, [1894] 1 Q. B. 462, and that
more than twelve months had elapsed since such payments:—
ITeld, that for this purpose the bills in question must be proper
bills of costs, and not mere cash accounts without items. In
In re Thompson a proper bill had in fact been delivered in
addition to the cash account, although by a slip this does not
appearin the report, which appears to treat the cash account as
a taxable bill. Delivery and taxation of bills were ordered,
In re Bavris. March 18. Chitty J.

Counsel: Farwell, Q.C., and Sington ; Scrutlon. Solicitors:
Rowcliffes, Rawle & Co., for A. & (i, For, Manchester; Peard &
Son, for T. W. Baylis, Brighton, G. M.

7. BOLICITOR—COSTS— Twxation— Taxation of one of sereral
bills—Order of course. When a solicitor has delivered to hisclient
several distinet bills of costs, and the client disputes only one of
them, and has paid to the solicitor an amount admitted by him
to be sufficient to satisfy his claim in respect of all the bills, s0
that he has no lien on the client’s documents, the client may
obtain the common order of course to tax the one bill which he
disputes. In re WARD. March 13. North J.

In re Byrch, 8 Beav. 124; In re¢ Law and Gould, 21 Beav.
481; In ve Wavell, 23 Beav. 634; and /n re Yetts, 33 Beav.
412, distinguished.

Counsel: Cordery; A. Deddall.
G. B. Crook.

Solicitors: 2. I7. Ward;
W.L.C.

8. VENDOR AND PURCHASER—LEASEHOLDS—Sale by auction
— Onerous covenants in lease—Non-disclosure by vendor—Duty of
purchaser to demand inspection—Constructive notice. The rule
laid down by the Court of Appeal in Recve v. Berridge,
20 Q. B. D. 528, that it is the duty of a vendor to disclose all
that is necessary to protect himself, and not the duty of the
purchaser to demand inspection of the vendor’s title-deed
before entering into a contract, is equally applicable to the casé
of a salo by auction as to that of a sale by private contract.
‘Where, therefore, on a sale of leaseholds by auction the par-
ticulars and conditions of sale contained no statement as t0
the nature of the covenants in the lease (which were in fact
onerous), nor any notice that the lease might be inspected at
the office of the vendor's solicitors or elsewhere, it was held
that the purchaser was not affected with notice of the cove-
nants; that he had not had a fair opportunity of inspecting
the lease, and was, therefore, not bound to complete the
contract. Jn re WHITE AND Swrra’s CoNteAcr. Jan. 29;
March 18. Stirling J.

Counsel : Stewart Smith; Hastings, Q.C., and Ashton Crost
Solicitors: J. H. Smith; T. H, Hiscott. @ A8
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NOTICE TO BOLICITORS,

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Rerorts, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required to prepare accurate
reports.
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COURT OF APPEAL.

RECORD oF BuUBSINESS.

COURT 1.

THURSDAY, March 19.

Harold v. Lawsinat & Co. Appeal from Day J. Dismissed.

J. Greenwood & Soms v. Lancashire and Yorkshire Railway Company
and Others (Railway and Canal Commission). Appeal from
Collins J., Right Hon. 8ir F. Peel, and Visocount Cobham. Dis-
missed.

Fray, March 20.
In re Keeble. Appeal from Mr. Registrar Brougham. Dismissed.
Company of Proprietors of the Birmingham Canal Navigation v. Russell
& Sone, Limited. Appeal from Lord Chief Justice. Dismissed.
In re Rickard Lomaz, &c. Appeal from Collins J. Dismissed.

Moxpay, March 23,
Eemp and Another v. Lester. Appeal from Cave J. Dismissed.
No. 11.—1896.

Tourspay, March 24.
Darbyshire and Others v. Leigh and Another.
rance J. Allowed.
Barnes v. Dawson. Application for judgment or new trial. Dise
missed.
Westaway v. Doolette.
missed.
Odham Bros. v. Brunning. Appeal from Collins J. Part heard.

‘WEDNESDAY, March 25,

Odham Bros. v. Brunning. Appeal from Collins J. Cur. adv. oulé.
W. Hancock & Co., Limited v. Rushe. Appeal from {Day J. ) Dis-
missed.

Appeal [from Law-

Application for judgment or new trial. Dis-

TaURSDAY, March 26.

Lasare, Weiller & Co. v. Bolton & Sons. Appeal [from Mathew F.
Plaintiffs’ appeal allowed. Cross-appeal disallowed.

COURT IIL

THURSDAY, March 19.
J. Lyons & Sons v. Wilkins. Appeal from North J. Dismissed.
Hindson v. Ashby. Appeal from Romer J. Part heard.
Fripay, March 20.
Hindson v. Ashby. Appeal from Romer J. Judgment reserved,
Pegge v. Neath and District Tramways, Company,®Limited. Appeal
from North J. Order made by arrangement.
Moxpay, March 23.
Committee of London Clearing Bankers v.\Commissioners of Inland
Revenue. Appeal from Wright and Kennedy JJ. Dismissed.
Tuespay, March 24,
Hawes v. Scott. Appeal allowed.

‘WEoNesDAY, March 25.

Cheetham v. Higginbotham. Appeal from Kekewich J. Dismissed.
Trevor v. Hutchins. Appeal from Stirling J. Dismissed.
Graham v. O’Connor. Appeal fromm Kekewich J. Part heard.

During the sitting of the Courts THE WxEELY NoTEs will be published
on Baturday, and will generally compriss Noles of Decisions up to
and including those of the previous Thursday. Al oases of permanent
interest noted herein will be reported in full in TEE Law REPoRTS.

NOTES OF DECISIONS.

¢ These noles are numbered for convenience of reference,
e.g. W. N. (96) 85 (1)

1. BASTARDY—SERVICE OF SUMMONS—Pulative father out .
of jurisdiction— Last place of abode "—Bastardy Laws Amend-
ment Act, 1872 (c. 65),s. 4. By 85 & 36 Vict. c. 65, s. 4, after
the birth of & bastard child, on proof that the summons was
left at the last place of abode of the person summoned, six days
at least before the petty session, the justices may make an
order. Shortly after the birth of a child the person alleged to
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be the father left the house where he had up to that time
resided, and went to America, but the evidence did not shew
that he had any place of abode in America. Ten days after
the birth a summons was left at the house where he had
resided :—Held, that such house was his last place of abode,
within the meaning of the Act, and the service was sufficient.
THE QUEEN v. WEBB AND OTHERS (JUSTICES) AND GROVE.
March 23. Divisional Court (Lawrance and Collins JJ.)
Counsel: 7. Willes Chitty ; Ernest Pollock ; Colam. Solicitors:
Rowcliffes, Rawle & Co., for Bernard King & Sons, S8tourbridge;
Charles Robinson & Co., for W. Waldron, Brierley Hill; Wain-
wright. P.B. H.

2. COMPANY—WINDING-UP— Official Receiver— Liquidator—
Costs. In a compulsory winding-up & small dividend only had
been paid to the debenture-holders, and enough to pay another

small dividend to them was in the hands of the official receiver |

and liguidator. He took out a misfeasance summons against
officers of the company, and they applied for security for their
costs of the summons, the application being opposed by the
official receiver and liquidator :—Held, that the Court had
jurisdiction at the hearing of the summons to make the official
receiver and liquidator personally pay the costs, and in con-
gidering whether it should do so would have regard to the fact
that he had opposed an application for security, and that on
this ground the application must be refused, but without costs.
In re W. PoweLL & Sons. March 23. Romer J.

Counsel: C. E. E. Jenkins; R. Younger; John Henderson.
Solicitors: Robinson & Stannard ; Cox & Lafone; Dawes & Sons.

. F. E

8. CONTRACT—RESCIBSION—Non-disclosure of material facts
—Company— Shares—Prospectus. Where a person applies for
shares in a company on the faith of statements contained in a
prospectus issued by the company and inviting applications for
shares, and the prospectus contains no actual misrepresenta-
tion, and the shares are allotted, the applicant is not entitled to
rescission of his contract merely because the prospectus did not
state all the material facts pro and con. which might induce a
person to apply for shares, or prevent him from applying. The
applicant is only entitled to rescission on the ground of non-
disclosure of facts where the facts not disclosed are such that
the omission  to disclose them renders the prospectus as it
stands misleading. McEEoWN v. BOUDARD PEVERIL GEAR
CoMpPANY. March 25. Romer J.

Counsel: C. E. E. Jenkins; Neville, Q.C., and P. Wheeler.
Solicitors: Woodcock, Ryland & Parker, for Gaunt & Lingard,
Manchester; John B. Purchase. F.E.

4. DEBTOR AND CREDITOR — STATUTE-BARRED DEBT —
Executor’s right of retainer—Fund in Court—Payment out. A
* fund in Court was standing to the separate account of the share
of George Hartwell, who had died in 1842. By an order of the
10th of August, 1893, by which it was carried to that account,
an inquiry was directed who were the persons beneficially
entitled, which inquiry was still pending. George Hartwell
had died indebted to his son Francis Hartwell to an amount

exceeding the value of the fund, but the debt was barred by
the Statute of Limitations. Elizabeth S. Hartwell was the
executrix of Francis Hartwell, and in October, 1895, she took
out administration de bonis non to George Hartwell,jand claimed
to have the fund paid out to her as his administratrix, so thst
she might retain the debt due to the estate of Francis Hartwell :—
Held, afirming the decision of Stirling J., ante p. 1, that such
payment ought not to be ordered. TrEVoR v. HUTCHINE
March 25. C. A. (Lindley, Kay and A. L. Smith L.JJ.).
Counsel: Buckley, Q.C., and Fawcus; Hastings, Q.C, and
Brabant. Solicitors: Bone & Keppel ; Shearman & Rayneg :
H.C.J.

5. EVIDENCE — PROOF OF DECEASED'S TESTIMONY — Irish
Divorce Bill—Judge's notes. On the second reading of Richard H.
Griffin’s Divorce Bill the death of one of the witnesses examined
in the Probate and Matrimonial Court, Dublin, was proved st
the bar of the House by a death certificate; and that he gave
the evidence contained in an extract produced was proved by
the petitioner's Dublin agent; whereupon the deceased’s evi-
dence was admitted. It was intimated that a certified copy of
the judge’s notes taken at the trial was not alone sufficient: s
Macqueen’s Practice of House of Lords, 577; Taylor on Evi-
dence (9 ed.), s. 546. GrrFFIN'S DivorcE BiLL. March 17,
H. L. (Lord Halsbury L.C., and Lords Watson, Herschel,
Macnaghten, Morris, Shand, and Davey; and the Bishop of
Manchester). )

Counsel: James Roberts (with him Henry Cowper Gollm)
Solicitors: Mills, Lockyer & Mills, for W. J. Brett, Dublin;
A. R. O. Lowndes. G.J. W

6. FISHINGS, SALMON—GENERAL TITLE — Effect of leuses.

Decision of the Court of Session, Scotland (21 Ct. Seas. Cas. 4k
Series (Rettie), 282), reversed with costs. OasTON, APP;

StEwaRT’s TRUSTEES, REsps. March 26. H. L. (Ted
Halsbury L.C., and Lords Watson, Macnaghten, Davey, and

Shand).

Counsel: The Solicitor-General for Scotland (A. Graham Mur-

ray, Q.C.), Haldane, Q.C., and D. M. Abel; The Dean of Faculty

(Asher, Q.C.), and Dundas (all of the Scottish Bar except ihe -

second). Solicitors: Grahames, Currey & Spens, for C. & P. B.

Chalmers, Advocates, Aberdeen, and Auld & Macdonald, W.5,

Edinburgh ;- 4. & W. Beveridge, for Lumsden & Davidson, Advo-
cates, Aberdeen, and 7. J. Gordon & Falconer, W.S., Edinburgh.
G J. W

7. HUSBAND AND WIFE—JUDGMENT AGAINST MARRIXD
WOMAN—Restraint on anticipation—Arrears of income dus of
date of judgment—Married Women's Property Act, 1882 (c. o)
5.1, sub-ss. 1,2,8,4; 5. 19. Decision of the Court of Appesl,
[1895] 2 Q. B. 212, reversed with costs here and below, on the
ground that the restraint on anticipation did not apply to the
arrears of income accrued due and payable at or before the
date of the judgment. Hoop Bamms, Arp.; Hemior, REsr
March 24. H. L. (Lords Herschell, Macnaghten, Morris snd
Shand).

Appellant (assignee of the plaintiff’s judgment debt) in persos,
respondent not appearing. Solicitors: Hood Barrs & Co. "

J. M.
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8. LUNACY—BANKRUPT LUNATIC—Property under the con-
trol of trustee in bankruptcy—Payment into Court in the Lunacy.
The Court in Lunacy has no jurisdiction to order the trustee
in the bankruptcy of & lunatic to pay into Court to the credit
of the lunacy, moneys in his possession or control, for the pur-
pose of enabling the committee to apply the same for the benefit
of the lunatioc. In re FARNHAM (A PERsON oF UNsoUND MIND.)
March 23,

Counsel: Warmington, Q.C., and Buckmaster ; R. J. Parker.
Solicitors: Prior, Church & Adams ; Field, Roscoe & Co.

W.W.K

9. METROPOLIS MANAGEMENT ACT, 1856, (o, 190), s, 350—
“DRAIN"— Sewer.” A single pipe conveyed the sewage of
two honses in & metropolitan parish, and was a “ sewer” within
the meaning of sect. 250 of the Metropolis Local Management
Act, 1855. By arrangement with the vestry of the parish the
sewage of one of these houses was disconnected, so that the
pipe conveyed the sewage of the other house only. Summary
proceedings having been taken by the vestry to compel the
owner of the house still served by the pipe to abate a nuisance
caused by its being out of repair:—Held, that the pipe, having
once been vested in the vestry with liability to repair it,
remained so vested after the disconnection, and did not .become
a drain repairable by the owner, although it was in fact ““ used
for the drainage of one building only ” within the definition of
“drain” in sect. 250. VESTRY oF ST. LEONARD, SHOREDITCH v.
Prgrax. March 18. Divisional Court (Day and Wills JJ.).

Counsel: Lawson Walton, Q.C., and C. E. Allan; Rowlatt.
Solicitors: H. Mansfield Robinson ; Powell & Skeus.  W. A.

10. PARLIAMENT—FRANCHISE—Registration— Revising bar-
rister closing list—8 Vict. (c. 18), 5. 41. A revising barrister
gave public notice that the lists for a certain parliamentary
division of a borough would be closed at a certain sitting of
his court. At the end of that sitting, having satisfied himself
that there were no other claimants or persons objected to pre-
sent in court, he declared the list closed in accordance with the
notice. On the following day he proceeded, in accordance with
sect. 41 of 6 Viet. c. 18, in open court to write his initials
aguingt the names expunged or inserted in the list. On his
mame being called out, a claimant appeared and desired to
be heard in support of his claim; but the revising barrister
declined to hear him on the ground that his application was
%00 late :—Held, that the revising barrister was right, and that
the claimant could not insist on being heard. REe. v. SopEN.
March 24. Divisional Court (Lawrance and Collins JJ.).

Counsel : William Graham ; Mattinson, Q.C., and S. Mayer.
Belicitors : Hickin, Smith & Capel Cure; A. Scott Lawson, for
Walter & E. H. Foster, Leeds. A.P.P.K

1L PRACTICE— ACTION FOR ADMINISTRATION — Plaintif
suing ‘on behalf of all creditors—Title vf action—Rules of the
Supreme Court, Order mr., r. 4. The plaintiff, who alleged
that he was a creditor of a testatrix in respect of a breach of
trust, claimed by his statement of claim an account of what
¥a due to him from her estate on the footing of certain

declarations, and payment by the executor (a defendant) of the
sum found due. And, in the event of the executor not admit-
ting assets, the plaintiff, “suing on behalf of himself and all
other creditors” of the testatrix, claimed administration of the
real and personal estate of the testatrix. The writ did not
shew, either in its title or in the indorsement, that the plaintiff
was suing on behalf of other creditors, nor did the title of the
statement of claim shew this; it appeared only by the above
quoted paragraph of the claim at the end of the statement of
claim.

Held, that the writ and the statement of claim must be
amended so that in each case the title of the action might
shew that the plaintiff was suing on behalf of all the creditors.

Eyrév. Coz, 24 W. R. 817, distinguished, on the ground that
the proper inference from the judgment of Jessel M.R. was
that he held an amendment of the writ to be unnecessary there
bezanse the title of the statement of claim shewed that the
plaintiff was suing on behalf of all the creditors. In re ToT-
TENHAM. March 21. North J.

Counsel: C. C. Tucker; A. Beddall. Solicitors: Joseph Har-
wood ; H, D. Booth. W.L.C.

12. PRACTIOR—HOUSE OF LORDS—Security for costs—Cross
appeal becoming the only existing appeal. Where there is an
appeal and then a “ cross-appeal,” if the first appeal is with-
drawn, or dismissed for want of prosecution, and the appellant
in the “ cross-appeal” desires to continue it, security for costs
as in the case of an ordinary appeal may be required. CoUNTEss
RusseLL, App. v. EARL RusseLL, Cross-Arp. March 24. H.L.
(App. Com.) (Present: Lords Wateon, Macnaghten, Morris and
Davey).

Solicitors: Valpy, Chaplin & Peckham ; Vandercom, Hardy,
Oatway & Doulton. G.J. W.

13. PRACTIOE—PLEADING, RULES OF—Document, affect of—
Rules of the Supreme Court, 1883, Order x1x.,r.21. The plaintiffs
in an action for the recovery of land stated in their statement
of claim that “by the will of Holt Leigh made February 27,
1785, and duly proved July 18 of that year Mary Leigh
became entitled to the said estates in fee in reversion on the
determination of certain estates tail limited in the said will.”

Held, that, under Order xix., r. 21, they were entitled in
pleading to state the effect of the will as above mentioned, and
were not bound to set out the precise words of the limitations
therein contained. DARBYSHIRE AND OTHEES v. LEIGH AND
AxorEER. March 24. OC. A. (Lord Esher M.R., Lopes and
Rigby L.JJ.).

Counsel: O. A. Russell; Ambrose, Q.C., and R. Eaton White.
Solicitors: Cartwright & Cunningham, for Donnison & Edwards,
Liverpool; White, Borrett & Co. E L.

14. REVENUE—ESTATE DUTY— Leascholds—Specific bequest—
Ezxecutor—Finance Act, 1894 (c. 30), s5. 9, 14. Held, that estate
duty on leaseholds specifically bequeathed was payable out of
the testator’s general personal estate, and that no part of it was

to be borne by the specific legatees: Finance Act, 1834, ss. 9, 14.
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In re CULVERHOUSE. Coox v. CULVERHOUSE. March 20.
Kekewich J,

Counsel: Rowden ; Upjokn; J. G. Wood; T. Ribton. Solici-
tors: Lovell, Son & Pitfield; Rook & Sons ; Ford, Lloyd, Bartlett
& Co.; A. J, Maskell, G.ILFC.

15. REVENUE — ESTATE DUTY —Settlement estate duly—
Apportionment of duty between settled legacies and residue—
Finance Act, 1894 (c. 80),ss. 1, 5,6, 8, 9, 14, 22. When a tes-
tator by his will settles pecuniary legacies and shares of residue
no part of either the estate duty or the settlement estate duty
imposed by the Finance Act, 1894, is to be borne by the settled
legacies or shares, but the whole of those duties is to bé borne
by the general residue of the estate. Jn re WesBER. March 26.
North J.

Counsel: 4. Adams; Butcher; A. Read 5 Austen Cartmell.
Solicitors: Surr, Gribble & Co.; Carr & Co. W.L.C.

18. STOOK EXOHANGE—GAMING AND WAGERING CONTRACT
—RBecursties deposited as cover— Action to recover deposited securities
—Gaming Act, 1845 (c. 109), s. 18. Decision of the Court of
Appeal, [1895] 2 Q. B. 829, affirmed and appeal dismissed with
costs. UNIVERSAL STocK EXCHANGE, LIMITED, APPS. v. STRACHAN,
Resp. March 20. H. L. (Lord Halsbury L.C., and Lords
Herschell, Macnaghten and Morris).

Counsel: Sir E. Clarke, Q.C., and E. H. Pollard ; Bigham,
Q.C., and Muir Mackenzie. Solicitors: Last & Sons; T. Alling-
ham. J MM

17. STREET—MAKING UP, EXPENSES OF— National school—
Trustees—* Owners "— Charge— School Sites Act (4 &5 Vict. c. 88),
8. 6—Public Health Act, 1875 (c. 55), ss. 4, 257. Trustees of a
national school, the site of which had been conveyed in 1847,
under the School Sites Act (4 & 5 Vict. c. 88), 5. 6, to trustees in
perpetuity for a national school “and for no other purpose
whatsoever,” held to be “ owners” within sect. 4 of the Public
Health Act, 1875; and held, that the urban authority was,
under sect. 257, entitled to a “ charge” on the school buildings
and site, for the expenses of making up a road abutting on the
premises; but an inquiry was directed as to the mode of
enforcing the charge. Horxsey Districr COUNCIL v. SMITH.
March 25. Kekewich J.

Counsel: E. Beaumont, "and F. Low; Dibdin. Solicitors:
Leonard & Tatham ; Lee, Bolton & Lee, G.I.F.C.

18. TRADE UNION — STRIKE —Picketing—Inducing persons

not to contract with plaintiff — Intent to injure— Malice—
“ Watching or besetting "—Interlocutory snjunction—Trade Union
Act, 1871 (c. 81)—Conspiracy and Protection of Property Act,
1875 (c. 86), ss. 8, 7. The defendants, a trade union, ordered a
strike against the plaintiff, a manufacturer, and also against 8.,
a person who made goods for the plaintiff only; and their
pickets had watched and beset the works of the plaintiff and
8. for the purpose of compelling workpeople to abstain from
working for the plaintiff.
* The Court (Lindley, Kay and A. L. Smith L.JJ.), affirming
the decision of North J., keld, that this kind of picketing and
the strike against S. for the indirect purpose of injuring the
plaintiff were illegal acts, and they granted an interlocutory
injunction to restrain the trade union and its agents from
watching or besetting the plaintiffs’ works for the purpose of
persuading or otherwise preventing persons from working for
him, or for any other purpose than in order merely to obtain or
communicate information. Their Lordships also granted a
similar injunction in respect of the premises belonging to S.
J. Lyons & SoNs v. WILKINS. March 19. C. A.

Counsel: C. E. E. Jenkins; Levett, Q.C., and Ward Coldridge.
Solicitors: Shaen, Roscoe & Co.; Warburton & De Paula.

W.W.K

19. WILL—CONSTRUCTION—Implication of words. A testa-
tor devised the residue of the proceeds of his real and personal
estate to trustees, mpon trust to pay and divide the same
“ equally amongst the children of my deceased father’s brothers
and sisters. And I desire that the child or children of any one
of such brothers and sisters as may be dead shall take his,
her, or their deceased parent’s share”:—Held, that the word
“child” must be implied after the words ““ any one,” and that
the children of a deceased child of a brother and the children
of a deceased child of a sister of the testator’s father were
respectively entitled to their deceased parent’s share of the
residue. In re WRoB. March 19. North J.

Counsel: Methold; Swinfen Eady, Q.C., and Ingle Joyce;
Everitt, Q.C.,and Temple Franks ; Vernon Smith, Q.C.,and C. H.
Bardswell ; Christopher James. Solicitors: Hamlin, Grammer &
Hamlin ; Emmet, Sons & Co.; Jaques & Co.; Perkins & Weston.

W.L.C.
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NOTICE TO BOLICITORS.

With the view of insuring the grealest possible accuracy and
rapidily in the various l{ublmmom connected with the Law
RerorTs, the Oouncil will be obliged, if the Solicitors to whom
ﬁlwahon is made by any Reporter acting for the Council,

mmacpouibleaﬁerapplm&mfumuhmm
sary Papers, together with any information in their power as fo
the names of the various Solicitors engaged in the case. At the
same iime, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-

Jession in furnishing the papers required to prepare accuraie
reports.

TABLE OF CASES.

PAGR

Cook’s TRUSTS, In re. LAWLEDGE v, TYNDALL, . NorthJ. 39
CooPEr: . PEARSE Div. Ct. 40
De HoeHTON, In re. Dx Hoou'mw v. Dn Hocu'rov .C A4 40
LiquipaTION EsTATES PURCHASE Ooumn ». Wn.wmmm CA. 40
Prepce v. WHITE . . L 40
Prinsep (LADY) ». BrLORAVIAN ESTATE . . . .C A 39
REDDAWAY 7. BANHANM . JILL. 40
RicexoND HiLy STEAMSHIP Cour.utro Conrona'nox or TRINITY
Hovse . Lord Russell of Killowen C.J. 40

COURT OF APPEAL

REcorRD oF BuUSINESS,

COURT 1.

Morpay, March 30.
Fozwell and Others v. Van Grutten. Appeal from Vaughan Williams J.
Allowed in part.
North Western Bank, Limited v. Lingfield Steamship Company, Limited.
Appeal from Lord Chief Justice. Allowed.
Odham Bros. v. Brunning. Appeal from Collins J. Dismissed.
Salom Brownfield and Another. Appeal from Mathew J. Part

COURT II.

TrURSDAY, March 26.

Liguidation Erates Purchass Company, Limited v. Willoughby.
Appeal from Nortn J. Dismissed. Kay L.J. dissentiente.
Graham v. O’Connor. Appeal from Kekewich J. Bettled.
In re Werllmmer Wertheimer v. Rothschild. Appeal from Chitty J.
Dismissed by consent.
In re Gulcher (New) Electric Light and Power Company, Limited.
Appeal from Vaughan Williams J. Part heard.
Fripay, March 27.

Lady Pn:]uep v, egrmmm Estate, Limited. Appeal from Keke-

ich J.
Crichion v. Orichton. Appeal from North J. Part heard.
SATURDAY, March 28,
Crichton v. Crichton. Appeal from North J. Part heard.
Monpay, March 80.
In 16 De Hoghton. De Hoghton v. De Hoghton. Appeal from Stir-
ling J. Dismiseed.
Crichton v. Oricliton. Appeal from North J. Part heard.
ToxspAy, March 31.

Powell v. Birmingham Vinegar Br peal from Stirling J.

' Judgment d'flvered m;’pealewme 8

Hindson v. Appeal from Romer J. Judgment delivered and
appeal allowed.

ERRATUM.
Hornsey DisTrICT COUNCIL . SMITH, ante p. 838 (17).

For “ Leonard & Tatham,” col. 2, line 2 from top, read “ Leonard
J. Tatham.”

NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W. N.(96) 89 (1).

1. BUILDING AGREEMENT — RIGHT TO LIGHT — Equitable
easement. On the 25th of July, 1883, Earl Cadogan entered into
a building agreement with Colonel, afterwards General, Stewart,
by which it was agreed that during the period therein men-
tioned Colonel Stewart might enter upon the six plots of land
mentioned in the first schedule and should build upon plot 1,
at an expense of not less than 1000!. cach, three houses to be
fit for occupation by Christmas, 1890. Plans and elevations
were to be submitted to the Earl; separate leases to De
granted of the houses when roofed in and drained. Clause 25
prohibited the Colonel from sub-letting the land or any part of
it except by way of agreement to builders before the leases
were granted; and clause 32 provided that the agreement was
intended to operate a8 an agreement only and not as an actual
demise, or to give the Colonel any legal interest in such parts of
the land as for the time being remained unleased. The Colonel
was not bound to commence building before the 29th of Sep-
tember, 1887, when an existing lease would expire. On tho
25th of March, 1889, before any house had been built pursuant
to the above agreement, Earl Cadogan sold and conveyed to
Catford and others some adjoining land without their having
notice of the agreement. In 1891 a lease of a house on plot 1
was granted to the personal representative of General Stewart,
who in the ‘same year granted a long under-lease of it to the
plaintiﬁ’. The land sold to Catford and others was now vested
in the defendants, who were building thereon in such a way as
seriously to obstruct the access of light to the plaintiff’s pre-
mises. Kekewich J. held that the building agreement gave
Goneral Stewart a legal right which prevented the Earl from
dealing with his other property in derogation of that right, and
his Lordship granted an injunction :— Held, on appeal, that the
agreement gave the General no legal easement over any other
part of the Earl’s property, and that the defendants, being pur-
chasers for value without notice, were not affected by any
equitable right. The injunction was therefore dissolved.
LaADY PRINSEP v. BELGRAVIAN ESTATE, LiMiTEp. March 27
C. A. (Lindley, Kay, and A. L. Smith L.JJ.). ‘

Counsel : Warrington, Q.C.,and S. Dickinson ; Renshaw, Q.C.,
and E. Ford. Solicitors: Broughton, Nocton & Broughton ;
Darley & Cumberland. H.0J.

2. IMPROVEMENT—TENANT IN COMMON —Morigage—Sale,
The present value of improvements due to expenditure by a
tenant in common in fee of half and tenant for life of the
whole of real estate (not exceeding the expenditure) allowod
in distributing the balance of proceeds of sale by paramount
mortgagee. In re Coox’s TRusTS. LAWLEDGE v. TYNDALL.
March 27. North J.

Crichion v. Crichton. Appeal from North J, Part heard,
No. 12.—1896.
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Counsel: Briscoe; Yate Lee; C. E. E. Jenkins.

Solicitors :
Royle & Co.; Shaen, Roscoe, Massey & Co.

D. P

S. LANDIORD AND TENANT—ALLOTMENTS AND COTTAGE
GARDENS COMPENSATION FOR CROPS AOT, 1887 (o, 26), 8s. 4, 5.
The statute 50 & 51 Vict. ¢. 26, provides for compensation to
the occupiers of allotments and cottage gardens for crops left in
the ground at the end of their tenancies. By sect. 4, ¢ Allot-
ment’ means any parcel of land of not more than two acres in
extent held by a tenant under a landlord and cultivated as a
garden or as a farm, or partly as a garden and partly as a
farm ” :—Held, that a piece of land occupied by a seedsman for
the purposes of his business, on which land he grew vegetables,
flowering plants, fruit trees, &c., was not an “allotment”
within the meaning of sect. 4, because it was not cultivated as
a farm, or as a “garden” in the ordinary sense, namely, as a
place where fruit, vegetables, or flowers were grown for food or
pleasure. CooPER, APpr.; PrArsg, Resp. March 25. Divi-
sional Court (Lawrance and Collins JJ.).

Counsel: W. Mackenzie; Reginald Brown. Solicitors: Cross-
man & Prichard, for Sharman & Trethewy, Bedford; Maples,
Teesdale & Co., for Theed Pearse, Bodford. Ww.

4, MORTGAGE — PURCHASE OF MORTGAGED PROPERTY —
Payment off of morigage—Presumption of sntention to keep alive
security. Per Lindley and A. L. Smith L.JJ.: When & pur-
chaser of a property pays off a mortgage on it, without shew-
ing an intention to keep it alive, still, if it continuance as an
existing charge is beneficial to him, it will be treated in equity
a8 subsisting, unless an intention to the contrary can be
inferred from the terms of the purchase-deed or from other
evidence, But the opportunity of making a very doubtful claim
against third parties is not such a benefit as is meant in this
statement of the doctrine. And, if an intention fo keep alive
& charge on property is inconsistent with the real intention of
the parties to the deed by which the property is assigned to
the purchaser, the charge cannot be treated as still subsist-
ing simply because the purchaser afterwards finds it would
have been better for him to have kept the charge alive.

Per Kay L.J.: If under such circumstances it would be for
the benefit of the purchaser that the charge should be kept
alive, the Court will presume that it was his intention to keep
it alive for his own benefit. Decision of North J. affirmed
(Kay L.J. dissenting). LiQUIDATION EsTATES PurcrAsE Cox-
PANY v. WiLLovgHBY. March 26. C. A. (Lindley, Kay and
A. L. Smith L.JJ.).

Toulmsn v. Steere, 8 Mer. 210, questioned.

Counsel: Swinfen Eady, Q.C., and Dauney; Vernon Smith
Q.C., and W. C. Druce; H. Brown; Abinger; Edward Ford.
Solicitors; Howard Rumney ; Dawson, Bennett & Dawson ; G. S
& II. Brandon ; W. Stopher ; J. Crawshaw & Co, W.L.C.

bH. MORTGAGE —REDEMPTION—Consolidation. Decision of
the Court of Appeal, [1895] 1 Ch. 51, affirmed after considera-
tion without hearing respondent’s counsel. PLEDGE v. WHITE.

March 26, H. L. (Lord Halsbury L.C., and Lords Watson and
Davey.)

Counsel: Levstt, Q.C., Bramwell Davis, Q.C., and Cator;
Cozens-Hardy, Q.C., and Edwin Ward. Solicitors: 4. R. & H,
Stecle, for J. Minter, Folkstone; Talbot & Tasker. J. M. M.

6. REVENUE—LEGACY DUTY—Annuity out of rents of realty
— Trust for accumulation of surplus rents—Annuitant tenant for
life subject to trust—Legacy Duty Act, 1845 (c. 76), 5. 4. A
testator who died before 1888 devised real estate to trustees
for a term of 500 years, and subject thereto on limitations ;
under which A. became tenant for life. The trusts of the term
were fo raise and pay out of the rents and profits of the estate -
an annuity to the person who should subject to the term be
entitled to the rents and profits ; and the testator declared that
subject thereto the trustees should during twenty-one years
from the testator’s death accumnulate the rents and profits and
invest them in land to be settled to the same uses; and after
the determination of the twenty-one years should pay the rents
and profits to the person for the time being entitled to the
hereditaments comprised in the term:—Ield (Rigby L.J. dis-
senting), that as A. during the period of twenty-one years had
in effect a mere charge upon the estate of another person, legacy
duty and not succession duty was payable on the annuity.
In re DE HogatoN. Dx HoeHTON v. DE HogHTON. March 80.
C. A. (Lord Herschell, A, L. Smith and Rigby L.JJ.).

Attorney-Qeneral v. Jackson, 2 Cr. & J. 101, and Shirley v.
Earl Ferrers, 1 Ph. 167, considered.

Counsel : The Solicitor-General and Taughan Hawkins; Gra-
ham Hastings, Q.C., and Ingle Joyce. Solicitors: Solscitor of
Inland Revenue; Rowcliffes, Rawle & Co, H.C.J.

7. SHIP — DEOK CARGO — Iforses and calile —Light dues:
Horses and cattle carried on a ship as deck cargo are “ goods”
within the meaning of sect. 23 of the Merchant Shipping Aect,
1876, and light dues are payable in respect of the tonnage of
the space occupied by such horses and cattle. But the measure-
ment of such space is to be confined to the space occupied by
the animals themselves, and is not to include the sheds or pens
on deck in which they are confined. RioemoNDp HILL STEAM-
sHIP CoMPANY v. CoRPORATION OF TmiNITY HoUsE. March 24.
Lord Russell of Killowen C.J.

Counsel : Lawson Wulton, Q.C., and Holman ; Bucknill, Q.C.,
and Butler Aspinall. Sohcltors Downing, Holman & Co.;
Sandilands & Co. J.F.C.

8. TRADE NAME—TRUE DESCRIPTION— Tendency to deceive,

, | Decision of the Court of Appeal, [1895] 1 Q. B. 286, reversed

with costs hereand below: injunction granted in form approved

. | in Joknston v. Orr Ewing, 7 App. Cas. at p. 233,n. REDDAWAY ¢

BanaaM. March 26, H. L. (Lord Halsbury L.C., and Lords
Herschell, Macnaghten and Morris).

Counsel: Moulton, Q.C., Asquith, Q.C., and J. C. Graham;
Bigham, Q.C., McCall, Q.C.,and J. K. F. Cleave. Solicitors: W.J.
& E. H. Tremellen, for A. Macdonald Blair, Manchester ; Chester,
Mayhew, Broome & Griffiths, for Chew & Sons & Hilditch, Man-
chester, J.M. M.
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NOTICRE TO SOLICITORS.

Witk the view ofummug the greatest possible accuracy and
rapidity in the various publications connected with the Law
RerorTs, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
fiey have already received from so many members of the Pro-
Jession in furnishing the papers required io prepare accurate
reporis.

TABLE OF CASES.
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GrAHAM v. DRUMMOND . . . . . . RomerJ. 41
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Warsox, Inre . . . NorthJ., 41
WHITWHANM v. memln Bavuao Cou. Coupaxy ChittyJ. 42

COURT OF APPEAL.

REcORD oF BUSINESS.

COURT 1.

TuespAy, March 81,

Salomon v. Brownfield and Another. Appeal from Mathew J. Dis-
missed.

Salomon v. Brownfield and Others.
missed.

Wilton v. Andrew Knowles & Sons, Limited. Appeal from Cave J.
Dismissed.

Appeal from Mathew J. Dis-

‘WEDNESDAY, April 15.

Deakin v. Salt Union, Limited. Appeal from Wills and Wright JJ.
Part heard.

COURT II.

TuespAy, April 14

I re Swift. Harrison v. Ward. Appeal from Kekewich J. Cur.
adv. vuld,
Biggerstaffe v. Rowatt’s Wharf, Limited. Appeal from North J.
Part heard.
‘WaDxEsDAY, April 15,
In re Swift. Harrison v. Ward. Appeal from Kekewich J. Dis-
missed.

Biggerstaffe v. Rowatt's Wharf, Limited. Appesl from North J.
Allowed.

No. 13.—1896.

During the sitting of the Courts THE WEERLY NoTES will be published
on Baturday, and will generally comprise Notes of Decisions up to
and including those of the previous Thursday. Al cases of permanent
interest noted herein will be reported in full in THE LAw REPORTS.

NOTES OF DECISIONS.

These notes are numbered for convenienos of reference,
e.g. W.N. (96) 41 (1).

1. DIVORCE—PRACTICE—Evidence—Decree in another suit.
The petititioner, a wife suing for dissolution of marriage on the
ground of adultery and desertion, sought to prove the alleged
adultery by means of the decree of the Court in the previous
case of Watson v. Watson and Ruck, in which her husband had
been co-respondent. The Court refused to receive the decree as
evidence. RuUCK v. Ruck. April 15. Gorell Barnes J.

COounsel: Barnard. Solicitors: Andrew, Wood & Co., agents
for Ley, Wood & Rickerby, Cheltenham. H.D.W.

2. EXECUTOR—RETAIRER—Debt due from bankrupt legutee,
A father, who had in 1854 become surety for his son to a mort-
gagee, died in 1857, having by his will bequeathed to the son
a share of the residue of his estate, subject to the life interest
of the father's widow. The father had assigned property of
his own to the mortgagee as security for the son’s debt. The
son had also assigned a policy on his own life as security.
The father and the son had covenanted to pay the 'interest
on the mortgage debt and the premiums on the policy. In.
1859 the son became bankrupt. He never obtained a discharge,
and the bankruptey was never closed. Neither the mortgagee
nor the father’s executors proved in the bankruptcy. After the
bankruptey the father’s executors made some payments to the
mortgagee for interest and premiums. In 1869 the mortgagee,
under a power of sale contained in the mortgage, sold the
property of the father which had been assigned to him, and
retained out of the proceeds of sale the amount due upon the

mortgage, handing over the surplus to the father’s executors.
In 1894 the father’s widow died :—Held, that, out of the son’s
ghare in the residue, the father’s executors were entitled to
retain the amount of the payments which they had made for
interest and premiums, and also the amount which the mort-
gagee had retained out of the proceeds of sale of the father’s
property, together with interest thereon respectively at 4 per
cent. In re WaTS0N. March 31. North J.

Counsel : Swinfen Eady, Q.C., and W. E. Mozley; Vernou
Smith, Q.C., and G. Cave; Christopher James; R. J. Parker.
Solicitors : Lowe & Co.; Whites & Co. W.L.C.

3. MORTGAGE—STOCE—Priorities. A, C. by a marriage
settlement made in 1878 covenanted to pay an annuity of
8001, to the trustees of the settlement. In 1882 he died, having
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bejueathed all his property, which included railway stocks, to
his widow C. C., and appointed her his sole executrix. C. C.
proved the will, and by various deeds from 1886 to 1892 trans-
ferred the stocks to D. to secure a debt of her own. She
subsequently, to secure a liability of her own, gave a charge on
the stocks in favour of G., the plaintiff. Neither D. nor G.,
when he obtained his security, had any knowledge or mnotice

. that any debt of A. C. remained unpaid, or that C. C. was not

*

entitled to deal with the stocks as she did. G. gave notice of
his charge to D. before he had notice that any debt of A. C.
remained unpaid. D. sold the stocks, and having paid off his
own debt paid the balance into Court :—Held, that the claim
of G. to rank as a second creditor against the balance had
priority over the claims of the settlement trustees. GRrAHAM v.
DruMMoND. March 31. Romer J.

Counsel : Neville, Q.C'., dBeckett Terrell, and B. A. Hall ; Eve,
Q.C., and R. J. Parker; E. V. Bullen. Solicitors: Gibson,
Weldon & Bilbrough ; Lowe & Co.; 8. P. Clare. F. E.

4. SALE OF F00D AND DRUGS ACT, 1875 (o, 63)—MAGIS-
TRATE — Jurisdiction. ‘The defendant was charged at the
Clerkenwell police court with having, contrary to sect. 27 of
the Sale of Food and Drugs Act, 1875, given a false warranty
in respect of milk sold by him to a dairy company. The defen-
dant lived at Oakham in the county of Rutland, and the milk
was sent from thence by train, and delivered to the dairy com-
pany at East Finchley in Middlesex, neither the sale, nor the
warranty, nor the delivery, being made or given within the
limits of the jurisdiction of the Clerkenwell police court. The
dairy company sold the milk to the committee of a hospital in
the parish of St. Mary, Islington, which is within the jurisdic-
tion of the Clerkenwell police court. Whilst the milk was in
course of delivery an inspector of nuisances procured at the
hospital a sample under sect. 8, and, this sample having been
submitted to the public analyst of the parish of St. Mary,
Islington, he certified that it contained a percentage of added
water. The sample was procured, and the analysis made, for
the purposes of a prosecution, which afterwards failed, against
the dairy company under sect. 6 :—Held, that a metropolitan
police magistrate sitting at the Clerkenwell police court had no
jurisdiction to hear and determine the complaint against the
defendant. REee.v. H. SmitH. March 28. Divisional Court
(Hawkins and Kennedy JJ.).

Counsel: 4. T. Toller ; Macmorran, Q.C. Solicitors: P. G.
Robinson ; Stanley Hoare, W. A.

6. SETTLED LAND ACT, 1882 (o. 38), s, 33— MONEY LIABLE
To BE LAID OUT IN THE PURCHASE OF LAND” Where by a
settlement the trustees were empowered, upon the request
of the tenant for life, to invest settled money in the purchase
of particular land:—Held, that as the power in effect imported

-an obligation, the money was “liable to be laid out in the

purchase of land” within the meaning of sect. 83 of the
Settled land Act, 1882, and accordingly. might, under the pro-
visions of the section, be applied as capital money in the pur-

chase of land erally. Jn re Hirr’s SETTLED EsTATEs
April 16. Kekewich J.

Counsel : Austen Cartmell and Badcock. Solicitors: S. W.
Johnson & Son. C.C. M. D.

6. TRADE-MARK—TRADE NAME—Name of article—Non-
desoriptive trade-mark—* Yorkshire Relish "—Rival maker— Use
of same name for similar article—Mistake of ordinary buyer—
Injunction. For thirty-five years the plaintiffs had made from
a secret recipe, and sold in round glass bottles, a sauce which
they called “ Yorkshire Relish,” and those words were impressed
into the glass of the bottles, and printed, together with the
plaintiff’ names, on the labels fastened to the bottles, and
without the plaintiffs’ names, on the wrappers in which the
bottles were sold. The plaintiffs’ trade was very large and
profitable; and some years ago they had registered the words
“ Yorkshire Relish ” a8 an old trade-mark of their own; but
after litigation with the defendants those words had been
expunged from.the register. The plaintiffs had, however,
hitherto suoceeded in preventing any persons other than them-
selves from using the words “ Yorkshire Relish ” to denote a
sauce. The defendants had not discovered the plaintiffs’ secret,
but they were making and selling under the name of “ York-
shire Relish,” and in bottles similar fo those of the plaintiffs, a
sauce very like the plaintiffs’ sauce, and at a lower price. The
defendants printed their own names on their own labels, and there
were certain other differences in the labels and in the wrappers;
but the evidence proved that the defendants’ sauce could be,
and in some instances had been, mistaken by ordinary buyers
for that made by the plaintiffs:—Held, that the plaintiffs were
entitled to an injunction to restrain the defendants from selling
their sauce as “ Yorkshire Relish ” without better distinguish-
ing it from the sauce made and sold by the plaintiffs. The
decision of Stirling J. affirmed. PoOWELL v. BIRMINGHAM
VineeAr CompaNy, LimiTep. March 31. C. A. (Lindley, Kay
and A. L. Smith L.JJ.).

Counsel : Moulton, Q.C., Buckley, Q.C., and Waggett;
Hastings, Q.C., John Cutler and Hampson. Solicitors: Thorou-
good, Tabor & Hardcastle ; J. S. Salaman. W.W. K.

. TRESPASS—DAMAGEB—Deposit of spotl— Way-lease— Mea-
sure of damages. The defendants having trespassed on the
plaintiff’s land, by tipping, or depositing spoil thereon from
their colliery, an inquiry had been directed to ascertain the
amount proper to be awarded for the damages sustained;
the official referee having taken as the measure of damages the
diminished value of the plaintiff’s land by reason of the tres-
pass :—Held, following the principle of the way-leave cases,
Jegon v. Vivian and Phillips v. Homfray, L. R. 6 Ch. 742 and
770, that the proper measure of ‘damages was, the reasonable
value of the land for tipping purposes, being the purposes for
which it was actually used by the wrongdoer, and that the
finding of the official referee ought to be varied accordingly.
WHITWHAM v. WESTMINSTER BRYMBO CoAL CoMPANY. March 81.
Chitty J.

Counsel: F. Thompson; C. A. Russell. Solicitors: Field,
Roscoe & Co., for Evan Morris & Co., Wrexham; Norris, Allens

& Chapman, for J. B. Pollitt, Manchester. W.C.D.
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NOTICE TO SOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various ications connected with the Law
RxPoRTS, the Council will be obliged, if the Solicitors to whom
application is mads by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same lime, the Council thankfully acknowledge the assistance
they Aave already received from so many members of the Pro-
Jession in furnishing the papers required o prepare accurate
reports.
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COURT OF APPEAL

RECORD oF BuUSINESS.

COURT I.

THURSDAY, April 16,

Deakin v. Salt Union, Limited. Appeal from Wills and Wright JJ.
* Cur. adv. vull,

Freeman v. Singleton. Application for judgment or new trial. Dis-
missed.
Faipay, April 17.
De Chastelain v. Copping. Appheshon for Judgment or new trial.
Dismissed.

Bell v. Fortescue. Application for judgment or new trial. Dis-
missed.

No. 14.—1896.

Moxpay, April 20.

Bergisch Markische Bank v. Levin. Appeal from Day J. Dmmused.
Kissam v. Link. Appeal from Cave J. Part heard.

Turspay, April 21.

Kissam v. Link. Appeal from Cave J. Allowed.

Staniland v. Smallwood. Application for judgment or mew trial.
Dismissed.

Atkins v. Smallwood. Application for judgment or new trial. Dis-
missed.

‘WeoNESDAY, April 22.

Gaskell and Another v. Gosling. Appeal from the Lord Chief Justice.
Dismissed.

London County Council v. Churchwardens, &c., of the Parish of
Lambeth. Appeal from Pollock B. and Wright J. Part heard.

|THURSDAY, April 28.

Tondon Counly Council v. Churchwardens, &c., of the Parish of
Lambeth. Appeal from Pollock B, and Wright J. Part heard.

COURT IIL

THURSDAY, April 16. .
In ve Dewhurst & Sons’ Application. Appeal from V.-C. of County
Palatine of Lancaster. Part heard.
Fripay, April 17.
In re Dewhurst & Sons’ Application. Appeal from V.-C. of County
Palatine of Lancaster. Allowed.
Savage v. D. B. Harris & Son. Appeal from Chitty J. Part heard.
Moxpay, April 20.
Savagev. D. B. Harris & Son. Appesl from Chitty J. Dismissed.
Shaw v. Abrahamson. Appeal from Kekewich J. Allowed.
TuEsDAY, April 21.
Rouse v. Rouse. Appeal from Kekewich J. Part heard.

‘WEDNESDAY, April 22,

In re T. W. Baylis, a Solicitor. Appeal from Chitty J. Dismissed.

Steamship Tnsurance Syndicate v. Maibucher. Appeal from Keke-
wich J. Dismissed.

Duncan v. Hargreares, Appeal from Kekewich J. Allowed.

During the sitting of the Courts Tax WeExLY NoTES will be published
on Saturday, and will generally comprise Noles of Decisions up to
and including those of the previous Thureday. Al ocases of permanent
interest noted herein will be reported in full in Tex LAow REPoRTS.

NOTES OF DECISIONS.

These notes are numbered for convenienos of reference,
e.g. W. N. (96) 43 (1).

1. ARBITRATION—REFERENCE TO THREE ARBITRATORS—
Award signed by two. Where a matter in dispute i8 referred
to the decision of three arbitrators all three must concur in




44

THE WEEKLY NOTES.

[AprIL 25, 1896.

making the award ; an award made by two of them only is bad.
Unrrep KiNepoM MUTUAL STEAMSHIP ASSURANCE ASSOOIATION
v. HoustoN & Co. April 14. Mathew J,

Counsel: Joseph Walton, Q.C., and T. F. Miller; Pickford
Q.C., and Willes Chitty. Solicitors: Crump & Son; Pritchard
& Englefield. J.F.C.

2. BANKRUPTCY—COMPOSITION—Secured creditor—Death of
debtor—Administration action—Claim by mortgagees to prove—
Balance of mortgage debt—Mode of procedure— Bankruptcy Act,
1883 (c. 52), s. 18, sub-s. 11; s. 108. A. mortgaged certain
property to secure 2000/. and interest. Some time afterwards a
receiving order was made against A. upon his own petition, and
in July, 1890, he made & composition with his creditors under
sect. 18 of the Bankruptcy Act, 1883, which provided that they
should be paid by instalments extending over a year. The
mortgagees neither attended the creditors’ meeting nor assented
to the composition. The instalments under the deed were
not paid. A. died shortly after the expiration of the year,
and this action was commenced by & creditor to administer his
-estate, which proved to be insolvent. The mortgagees valued
their security at 1500.., and claimed to be admitted as creditors
in the action for 500/. Their proof had been admitted by the
trustee under the composition deed. CHITTY J. Was of opinion
that under sect. 108 and sect. 18, sub-sect. 11, of the Bank-
ruptey Act, 1888, the Court of Bankruptcy would have juris-
diction to proceed notwithstanding the death of A., and there-
fore that the strict course would be to allow the applicants to
take further proceedings in that Court; but the plaintiff having
assented in order to avoid delay and expense to take his
opinion on what would be the result of such a proceeding, he
acceded to the present application and admitted the claim.
In re HARDY.. HARDY v. FARMER. April 16. Chitty J.

Counsel : Byrne, Q.C., and R. J. Parker; Farwell, Q.C., and
Solomon. Solicitors: Geare, Son & Pease, for Martin & Sons,
Nottingham ; Kingdon, Wilson & Webb, for Frankish, Kingdon
& Wilson, Hull, G. M.

3. BANKRUPTOY—APPEAL AGAINST RECEIVING ORDER—
Security for costs—Bankruptcy Rules, 1886, r. 131. A debtor
appealed against a receiving order made against him in the
Swansea County Court, and, pursuant to rule 131 of the Bank-
ruptey Rules, 1886, paid into Court 20/. as security for the
costs of the appeal. The petitioning creditor applied that the
security might be increased to 50I., on the ground that the cost
of bringing up his witnesses from the country would alone
exceed 201. :—Hdd, that no special circumstances were shewn
for increasing the amount of the usual security for costs, and
that the application must be dismissed. In re PHILLIPS.
Ex parte TREBOETE BRIk CoMPANY. April 21. Vaughan
Williams J.

Counsel: S. T. Evans. Solicitors: Riddell & Co.

H. L. F.

4 BANKRUPICY—PROOF—Guarantee by surely for whole
debt, but limited in amount— Payment by surety— Proof by creditor
or whole amount of debt. In 1887 a surety gave a bank a
guarantee to pay any sum or sums of money which were then or

might thereafter from time to time become due or owing to the
bank from 8. on banking account. The guarantee to be a security
for the whole amount then due or owing, or thereafter to become
due or owing to the bank, but nevertheless the total amount
recoverable under the guarantee from the surety was not to
exceed 3007, in addition to such further sum for interest and
bank charges as should accrue after the date of demand by the
bank upon the surety for payment. The guarantee to be in
addition and without prejudice to any other securities which
the bank might hold on account of 8., and to be a continuing
security nothwithstanding any settlement of account until the
expiration of one month’s notice from the surety. - The bank
to be at liberty, without thereby affecting their rights, at any
time to vary or determine any credit to 8., and to vary, release,
or exchange any securities held by them ‘on account of 8.
And in case of bankruptcy, any dividends which the bank
might receive from the estates of 8. or others were not to pre-
judice their right to recover from the surety to the full extent
of the guarantee any sum which after the receipt of such
dividends might remain owing fo the bank from 8. In 1894
8. became bankrupt, and the surety on demand from the bank
paid them 303l 1ls. 94. under the guarantee, which sum they
carried to a realized securities account, and then tendered &
proof in the bankruptcy for 755/ 16s- 1d., being the whole
amount due to them from 8. The trustee in bankruptcy
insisted that the proof ought to be reduced by the amount
the bank had received from the surety:—Held, that on the
form of the guarantee and on the authorities, the bank were
entitled to prove for the full amount due to them from S.
without any deduction. ~ In ‘re Sass. Ex parte NATIONAL
PROVINCIAL BANK oF ENGLAND, Liurrep. April 20. Vaughan
Williams J. .

Counsel : Reed, Q.C., and Yate Lec ; Muir Mackenzie. Soli-
citors: Wilde, Berger & Moore; W. Murton. H L. F.

5. COMPANY—WINDING-UP— Creditor—DProof by lessor. A
company which had taken a lease became insolvent and went
into voluntary liquidation. The lease was an onerous one,
and the liquidator gave up possession of the demised premises
to the lessors, but not in such a way as to surrender the term,
although the lessors were willing to accept a surrender, or
determine the lease on being allowed to prove for the loss
thereby sustained. On & summons by the liquidator for direc-
tions :—Held, that having regard to Hardy v. Fothergsll (13 App-
Cas. 351), it was the duty of the Court to assist a lessor, who
desired to prove at once on the footing of the lease being
determined, in proving in respect of the company’s obligations
thereunder, and that it would be unjust to confine the proof
to rent actually accrued due; and that liberty must be given
to the liquidator to allow the lessors to prove on this footing.
In re PANTHER LEAD CompANY. Romer J. April 17.

In re Oriental Bank Corporation (No. 2), [1895] 1 Ch. 753,
distinguished.

Counsel: Eve, Q.C.,, and J. G. Wood; Buckley, Q.C., and
P. 8. Stokes. Bolicitors: Coode, Kingdon & Cotton, for Coode,
Shilson & Co., St. Austell; Emmet & Co., for Kettle & Landor,
‘Wolverhampton. F.E.
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8. COMPANY—WINDING-UP-— Official Recesver— Costs—Public
examination. Official receivers, although they are officers of the
Court and under the obligation to perform duties imposed on
them by statute, are (with some exceptions) subject to the
rules of the Court as {o costs which apply to ordinary litigants.
An official receiver made a report to the Court which was in
sccordance with sect. 8, sub-sect. 2, of the Companies (Winding-
up) Aet, 1890, so far as the meaning of that clause could be
gathered from the decisions of the Courts which had then been
pronounced. The Court, after considering the report, ordered
a public examination of the persons named in the report, but
before the examination could take place, the House of Lords,
inanother case (Bx parte Barnes, ante, p. 26), decided that sect. 8,
subsect. 3, required the official receiver’s report to contain
certain allegations which had not been made in the report in
this case —Held, on a successful application to discharge the
order for public examination, that the official receiver, being a
litigant and in fault, must be ordered to pay the costs of the
application, and that the words “ out of the assets of the
company ” must be omitted from the order. In re HouNsLow
Baswmy CompaNy. April 15. Vaughan Williams J.

Counsel: Grosvenor Woods, Q.C., and W. F. Hamilton ;
Herbert Reed, Q.C., and J. Brooke Little; Sir R. Webster, A.-Q.,
ad Ingle Joyce. Solicitors: H. C. Morris; Steadman, Van
Praagh, Campion & Simmons ; Solicitor to the Board of Trade.

F. B

7. COMPANY —WINDING-UP— Reconstruction—Sale to new
ompany—Option of shareholders to take shares in new company—
dpplicstion by shareholder—Failure of liquidator to procure allot-
neni—Liadility in da ‘urisdiction—Companies Act, 1862

| (=89), . 98,138, 1388, 151, 161 — Companies ( Winding-up) Act, 1890
1 («. 63), 2. 10, 13— Winding-up. Rules, 1890, rr.89,90. A scheme
ﬁ}l‘ the reconstruction of a company, which was in voluntary
lijuidation under the supervision of the Court, provided that
the business should be sold to a new company and that the
thareholders should have the option of taking shares in the new
company in proportion to their holding in the old. In aceord-
ance with the terms of a circular issued by the, liguidator to
the shareholders, B., a shareholder, signed an application for
thares in the new company and sent it, with a cheque for the
'tequired deposit, to the bankers of the company, who sent him
iareceipt therefor. The bank subsequently sent to the liqui-
dator, st his request, s list of persons who had applied for
shares, but did not include in such list the name of B. The
liquidstor afterwards sold the whole of the shares unapplied
‘for, including those which should have been allotted to B,
The liquidator had no assets undistributed in his hands except
the proceeds of sale of the unapplied for shares, and he had no
Sares which he could allot to B. Upon a summons by B.
& the winding-up:—Held, that the Court had no jurisdiction
b declare the liquidator lisble in damages. Jn re HiLv's
WirmraiL EstaTe Axp Gorp MiNniNe CoMPANY, LIMITED.
March 6, 31, Stirling J.
: Hastings, Q.C., and R. J. Parker; Buckley, Q.C.,
&4 6. F. Hart. Bolicitors: Miller, Smith & Bell, for Fowler &
laagicy, Wolverhampton ; Michael Abrahams, Sons & Co.
. G.A. 8.

—

8. CONTEMPT OF COURT — PUBLICATION TENDING TO IN-
FLUENCE RESULT OF PROCEEDINGS — Newspaper comments.
Application for an attachment for contempt of Court, in pub-
lishing in & newspaper comments relating to the applicant, and,
in the same newspaper, a report of a meeting of a committee of
a county council, whereat a question as to confirming the
action of the chief constable, in obtaining legal assistance for
the police in a case against the applicant, was discussed, the
applicant then being under remand or committal for trial on
charges of larceny and embezzlement. The applicant had been
sub-editor and manager of the paper. He was charged with
attempted arson, and remanded. An article was then pub-
lished in the paper, alluding to the facts that the property of
the newspaper company was for sale, and that the applicant
had been arrested, and the charge of arson was pending. That
charge was dismissed, but others were preferred, on two of
which the applicant was committed for trial. While he was
awaiting trial an article was published, announcing that one of
the respondents had purchased the paper, and appealing for
support, and alluding to the charges pending against the appli-
cant, and shortly afterwards a report of a meeting of the com-
mittee of the county council, to the effect above stated, was
published :—Held, that the publications in question did not
appear to be intended, and were not calculated, to prejudice the
fair trial of the charges pending against the applicant, and
therefore no attachment ought to issue. THE QUEEN v. PAYNE
AND CooPER. April 14. Divisional Court (Lord Russell of
Killowen C.J. and Wright J.).

Counsel: Shearman ; Dickens, Q.C., and Brooke Little ; Poyscr,
Solicitors : Shearman & Rayner ; Peacock & Goddard, for Maule
& Sons, Huntingdon; 4. G. Watts, for W. A. Watts, 8t. Ives.

P.B. H.

©. CONVEYANCING ACT, 1881 (0. 41), 8, 30—DEBTS CAUSED
BY EXTRAVAGANCE—Money-lender—Discretion. In exercising
its discretion under sect. 39 of the Conveyancing Act, 1881, the
Court has to consider all the circumstances of the case and to
balance the undoubted benefit of the restraint against the
alleged benefit of its removal, and to see whether the benefit of
the removal actually preponderates.

The Court will not yield to applications under the section
where it is sought to remove the restraint in order to raise
money for the payment of debts which have arisen through the
extravagance of the married woman or her husband, and the
restraint will not a8 a rule be removed in cases where the
married woman has for the purpose of - raising money had
recourse to a money-lender. In re POLLARD’S SETTLEMENT.
April 15. Chitty J.

Counsel : Farwell, Q.C., and Johnston Edwards; Eyre Thom,
son. Bolicitor: Hood Barys. G. M.

10. DIVORCE—PRACTICE—Substituted service on co-respondent
A motion made for the purpose was supported only by an
affidavit by a clerk to the petitioner'’s solicitors:—Held, that
there must also be an affidavit by the petitioner himself.
WiLLiAM8 v, WILLIAMS AND Pocook. April 20. Gorell
Barnes J.

Counsel: Bargrave Deane. Solicitors: Bolton & Co.

: H.D. W.
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11. LOCAL AUTHORITY—HIGHWAYS—Power to remove en-
croachments—Public Health Act, 1875 (c. 55), s. 149. An urban
district council has power to remove encroachments upon any
highway vested in them by sect. 149 of the Public Health Act,
1875, without first taking proceedings, either summarily or by
indictment, against the person alleged to have encroached.
Rey~NoLDs v. URBAN DistrIOT COUNCIL OF PRESTEIGN. Aprill7.
Divisional Court (Lord Russell of Killowen C.J.and Wright J.).

Counsel: W. D. Benson; Corner and A. Bertram. Solicitors:
Norris, Allens & Chapman, for Clifford Jones, Presteign; Mere-
dith, Roberts & Mills, for Wallis, Hereford. W. A,

12. PAYMENT OUT OF COURT—TENANT IN TAIL, A small
sum in Court representing land was paid out to a tenant in tail
without a disentailing assurance. STEAD v. HARPER. April 18.
North J.

Counsel: O. Leigh Clare; Ashworth James. Solicitors: Firth
& Co.; T. B. & W. Nelson. D.P.

18. PRACTICE—008T8—Reversal of judgment—Repayment by
solicitor. Where, an appeal against an order of a judge at
chambers to the Court of Appeal having been allowed with
costs, the solicitors for the appellant demanded from the re-
spondent and received payment of the costs after notice of an
appeal to the House of Lords, and the decision of the Court of
Appeal was afterwards reversed by the House of Lords with
costs :—Held, that the solicitors could not be ordered per-
sonally to repay the costs so paid to them. Hoop BaRrs ».
Hxrror, April 20. C. A. (Lord Esher M.R., A. L. Smith and
Rigby L.JJ.).

Counsel : Oswald, Q.C., and Bartley Denniss ; Sylvain Mayer.
Solicitors: Hood Barrs & Co.; Crossman & Prichard.

E L.

14. PRACTIOR—WRIT—Address of defendant—Rules of the
Supreme Court, Order 11, r. 8. Application to set aside a writ
of summons, which had been issued and served upon the
defendant in England, on the ground that by the writ the
defendant was improperly described as of Lytham in the
county of Lancaster, whereas his only place of business and
address was at Londonderry in Ireland :—Held, that the incor-
rect statement of the defendant’s address did not vitiate the
writ, and it was good. Smrra v. Hammonp. April 20. Divi-
sional Court (Pollock B. and Bruce J.).

Counsel: Loeknis; T.@. Carver. Solicitors: Rowcliffes, Rawle
& Co., for Dickinson, Dickinson & Hill, Liverpool ; Colt & Ince,
for Rigby, Liverpool. P.B. H.

15. PROBATE — PRACTICE — Presumption of death. On a
motion to presume a death at sea, the Court held that the
letters which had passed between the shipowners and their
underwriters who admitted a total loss, and between the agent
of the deceased person and the company which had insured his
life and which admitted their liability, should be filed. IN THE
Goops oF 8aur. April 20. Gorell Barnes J.

Counsel : Bargrave Deane. Solicitors: Rowcliffes, Rawle & Co.

H.D. W,

16. PROMISSORY NOTE—DOCUMENT CONTAINING UNNEOES-
SARY PROVISIONS—Bills of Eachange Act, 1883 (. 61), s.83,
sub-s. 3. Appeal from the Somthampton County Court. The
plaintiff sued on a document, as & promissory note, which
provided for payment of certain money by instalments, with
interest, the whole to become due on default in payment of one
instalment, and contained the following proviso: “No time
given to, or security taken from, or composition arrangements
entered into with, either party hereto, shall prejudice the
rights of the holder to proceed against any other party”:—
Held, that the document was not a promissory note, and could
not be sued on as such. KIRKWOOD v. SMITH AND ANOTHER.
April 14. Divisional Court (Lord Russell of Killowen C.J. and
Wright J.).

Counsel: Daldy; J. E. Bankes. Solicitors: Carthew &
Wheeler, for Buckwell, Brighton ; Prior, Church & Adalr’m].3 i

1. BET-OFF — LIQUIDATED DEMAND — Managing director.
The R. Co. issued debentures in the nsual form of floating
pecurities. On the 80th of Octobsr, 1894, a receiver sud
manager was appointed in & suit on behalf of the debenture-
holders. At this time H. B, & Co. were indebted to the com-
pany for rent for wharfage room. H.B. & Co. had in 1893
bought and paid for 7000 barrels from the company and received
a delivery order for them. Before the 20th of October, 1894,
the company had delivered 8000 of the barrels, but, being in
difficulties, was unable to deliver any more. On the 22nd of
Octaber a meeting took place between the three directors of the
company and H. B. & Co., at which a negociation took place 83
to hypothecating to H. B. & Co. certain debts due to the com-
pany as a security for what was due to H. B. & Co. in reapect
of the barrels. On the following day two of the directors, of
whom D., the managing director, was one, again met H. B. & 00
and D. gave to H. B. & Co. letters of hypothecation of the debls,
signed by D. as managing director. By the articles of the
company the quorum of directors was three, and the directors
had power to appoint & managing director and to give him sl
their powers except as to bills and promissory notes. Ther
was no minute of D.’s appointment, but he was ised aod
acted as managing director. That & quorum of directors could
hypothecate the debts was not disputed. North J. held thst
the claim of H. B. & Co. in respect of the barrels was for 1"
liquidated damages, and could not be set off against the clail
of the company for wharfage rent, and that the hypothecatior
of the debts was not valid, as H. B. & Co. did not rely on b¢
powers of D. as managing director :—Held, on appeal, that the
claim of H. B. & Co. in respect of the barrels was a liquidatel
demand and could be set off, and that set-off was not preven
by H. B. & Co. having had notice of the existence of the 40“5
tures, for that they did not become complete assignments
the appointment of a receiver. That as regarded the hypothe
cations H. B. & Co. were entitled to assume that D. had all tH
powers which by the articles he might have, and that
hypothecations must be treated as valid. Bmam‘rﬂ’n:
RowaTr's Waarr. April 15. C. A. (Lindley, Lopes
Kay L.JJ.). :

Counsel: Swinfen Fady, Q.C., and F. L. Wright; _6'?;:
Hardy, Q.C., Upjohn, and W. H. Cozens-Hardy. SolicltoR

Waterhouse, Winterbotham & Co. ; Morgan & Upjohn. H. c.J
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NOTICE TO BOLICITORS.

With the view of insuring the greatest possible accuracy and
vapidity in the various publications comnected with the Law
honmthdouoawalbcobhgad.ofﬁc Bolicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required lo prepare accurale
reports,
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i COURT L

‘FripaAY, April 24.

Loudou County Council v. Churchwardens, &c., of the Parish of

Lambeth. Appeal from Pollock B. and Wright J. Cur. ado. vult.
" Foster v. General Pj Corporation, Limited, and Others. Appeal
' from Wright J. Dismissed.

. ToxzspaY, April 28.
Dext v. Kilby and Another. Application for judgment or new trfal.
Dismissed.

Harris v. Brandon and Another. Application for judgment or new
trial. Dismissed.

Willson and Another v. Love and Others. Application for judgment
or new trial. Part heard.

No. 15.—1896,

THURSDAY, April 80.

Willson and Another v. Love and Others. Application for judgment or
new trial. Dismissed.

Seaman v. Ward. Application for judgment or new trial.
missed.

Dickey v. Sazelby and Another. Application for judgment or new
trial. Dismissed.

Bartlett v. Collins. Application for judgment or new trial. Part
heard.

Dis.’

COURT IL

THURSDAY, April 28.

Rouss v. Rouss. Appeal from Kekewich J. Dismissed.
Meir v. Brait. Appeal from Kekewich J, Dismiseed.
In re J. F. Clarke’s Trade Mark, Appeal from North J. Part heard,

TuespAY, April 28,

Edwards v. Wallers. Appeal from Kekewich J, Judgment delivered
and appeal dismissed.
Powell v. Wedderburn. Appeal from Romer J, Allowed.

During the sitting of the Courts TR WExxLY NoTxs will be published
on Baturday, and will generally comprise Noles of Deoisions wp to
and éncluding thoes of the previous Thursday. Al cases of permanont
interest noted herein will be reported én full in THE Laow REPORTS.

NOTES OF DECISIONS.

Thess notes are numbered for convenionce of reference,
o.g. W. N. (96) 47 (1).

1. ADMIRALTY—INSURANCE (MARINE)—Freighi—Time of
engagement of goods— Loading port. Under two Lloyd’s policies,
dated respectively the 1st of March and the 28th of November,
1895 (the latter policy being expressed to follow and succeed the
former), the plaintiffs, the owners of the steamship Copernicus,
were insured by the defendant and other underwriters “on
freight °2' charges as interest may appear” by *steamer
steamers belonging to, chartered by, or managed by ” the plain-
tiffs ““ lost or not lost at and from any port or ports of loading
on the west coast of South America to any port or ports of
discharge in the United Kingdom ” or in certain other countries
as therein déscribed, the policies ““ to cover the freight from the
time of the engagement of the goods or after a shipping order
has been issned by the agent or his broker.”

In September, 1895, offers of cargo were received from the
plaintiffs’ agents at Valparaiso for the Copernicus for a voyage to
the ;United Kingdom from ports on the west coast of South
America, and, for the purpose of loading this cargo, the vessel on
the 8th of October left Monte Video, calling at Punta Arenas in
the Straits of Magellan on the 14th of October, where she dis-
charged and loaded cargo, and left that place for Valparaiso on
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the 16th of October, but has not since been heard of. On this
last-mentioned date cargo had been engaged at Valparaiso for
the vessel, and was ready for shipment in her there and at
other ports on the west coast.

On the 17th of December, 1895, the plaintiffs declared the
freight engaged for the Copernicus, but the defendant refused
to accept the declaration:—Held, that the defendant was not
liable for his proportion of the total loss of the freight, as the
vessel had not arrived at her first loading port on the west
ooast of South America, and, therefore, the risk had not at-
tached. THE CopErNIcUS. April 27. Gorell Barnes J.

Counsel : Joseph Walton, Q.C., and Carver ; Sir Walter Philli-
more and Hamilton. Solicitors: Stokes & Stokes, agents for
Thornely & Cameron, Inverpool Waltons, Johnson, Bubb &
Whatton, T.L M.

" 2. APPORTIONMENT —TENANT FOR LIFE AND REMAINDER-"
MAN—Stock in public company—Right of estate of deceased tenant
Sor life to apportionment of dividend earned before but declared
after death—Apportwnment Act, 1870 (c. 85), ss. 2, 8, 4, 5.
Stock in a public company forming part of a testator’s resi-
duary estate was settled upon trust for A. for life and after
her death “ to pay transfer and assign my residuary estate and
the stocks funds and securities upon which the same shall
be invested unto and amongst” certain beneficiaries. After
the death of the tenant for life the stock was sold “cum

div.” under an order of the Court for the purpose of distribu-{

tion. After the sale a dividend was declared and received
by the purchaser in respect of profits a portion of which
had been earned prior to the death of the tenant for life:—
Held, that the estate of the tenant for life was not entitled
under the Apportionment Act, 1870, to be paid out of the pur-
chase-money of the stock anything in respect of the dividend ;
but keld further, that the claim to such payment ought to be
acceded to upon the ground that if the trust had been strictly
carried out by transferring the investments to the beneficiaries,
the representative of the tenant for life would have been in a
position, either directly or through the trustees, to obtain pay-
ment of an apportioned part of the dividend. BULKELEY w.
StepEENS. April 28. Stirling J.
Counsel : Hastings, Q.C., and Methold; Buckley, Q.C., and
Baines. Solicitors: Tathams & Pym ; Robbins, Billing & Co.
G A.S.

8. COMPANY—DEBENTURE— Covering deed—Receiver—Poor
rate—District rate—Occupancy— Winding-up—Bills of Sale Act,
1878, Amendment Act, 1882 (c. 43), 8. 14— Conveyancing and Law
of Property Act, 1881 (c. 41), s. 24, sub-s. 2—Poor Rate Assess-
ment and Collection Act, 1869 (c. 41), s. 16—Public Health Act,
1875 (c. 55), 5. 211, sub-s. 8—Preferential Payments in Bank-
ruptey Act, 1888 (c. 62), s. 1, sub-s. 1 (a). A deed of charge on
the assets of a company to cover debentures is not a bill of
sale within sect. 14 of the Bills of Sale Act, 1878, Amendment
Act, 1882.

The general district rate of an urban sanitary authority is
not a tax or poor or other parochial rate within the meaning of

sect. 14 of the Bills of Sale Act, 1878, Amendment Act, 1882.

—

A receiver, appointed under a power in a deed of floating
charge on the assets of a company, entered into posseesion of
the premises of the company. The deed provided that the
receiver in possession should be the agent of the company, and
in the same position as if he were appointed by a mortgagee
under the Conveyancing and Law of Property Act, 1881:—
Held, that there was a change of occupancy on the receivers
taking possession within the meaning of the Poor Rate Assess-
ment and Collection Act, 1869, and the Public Health Act, 1875,
8. 211, sub-s. 8.

There is no preferential charge in respect of rates on effects
of & company in the hand of a receiver for debenture-holders
when the company is being wound up. RicHARDS v. Ovm-
SEERS OF KIDDERMINSTER. RICHARDS v. MAYorR or Kippm-

‘| MiveTER. April 22. North J.

Counsel : E. Clayton; A. Rowden, Solicitors: J. W. Miles;
L. W. Wigg, for F. E. Burcher, Kidderminster. D. P.

4. COMPANY— UP—Affidavit supporting petition—
Notice of filing. Although there is no express rule requiring
notice to be given to the company of the filing of the statutory
affidavit in support of a winding-up petition, the ‘practice of
giving notice of filing is a convenient one, and must in
future be followed. In re NEw WxiGHING MACHINE COMPANT.
April 29. Vaughan Williams J. Counsel: George Hendersos ;
Overend. Bohcltors Templeton & Coz ; Frederick C. James.

F.E

5. COMPANY — WINDING-UP— Joint Stock Companies Ar-
rangement Act, 1870 (c. 104). In a voluntary winding-up s
scheme of arrangement under the Joint Stock Compenies Ar-
rangement Act, 1870, was agreed to by the debenture-holders,
unsecured creditors, and contributories, and contained the fol-
lowing clause: “ A proper trust deed to give effect to the pro-
visions of this scheme relating to the existing debentures shall
be prepared and executed, and such trust deed shall contain
provisions for calling meetings of the holders of the existing
debentures and conferring power upon a majority in number
representing three-fourths in value of such holders, present,
either in person or proxy, at any meeting, to make binding
upon all the holders of the existing debentures any compromise
or arrangement which the Court would, under the Joint Stock
Companies Arrangement Act, 1870, have power to sanction if
the-company were in liquidation and the same had been agreed
to as therein mentioned ”:—Held, that this clause was a dele-
gation to a majority of the debenture-holders of the powers of
the Court under the Act; and that the scheme would only be
sanctioned on the clause being modified by making the compro-
mise or arrangement therein referred to subject to the sanction
of the Court. In re LAND MoRTGAGE BANK oF FLORIDA
April 15. Vaughan Williams J.

Cgunsel : Theobald. Solicitors: Johnson, Weatherall & Sturt,
for Wade, Bilbrough, Booth & Co., Bradford. F. E

6. CRIMINAL LAW—DEBTORS ACT, 1869 (o, 63), s, 18, sub-s,3
—Intent to defraud creditors—Making. transfer of, or charge or,
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property. A defendant to an action, who, during the pendency
of the action and before trial, gives a bill of sale over his per-
sonal chattels with the intent of depriving the plaintiff of the
fruits of a possible verdict and judgment in his favour, cannot
bo convicted under sect. 18, sub-sect. 3, of the Debtors Aect,
1869, of having, with intent to defraud a creditor, made a
transfer of, or charge on, his property, the plaintiff not having
been a creditor within the meaning of that provision at the
time when the bill of sale was given. REe. v. HOPKINS AND
Fmeeuvson. April 25. C. C. R. (Lord Russell of Killowen C.J.,
Pollock B., Hawkins, Cave and Wills JJ.).

Counsel : McKeand; C. Rose Innes; C. A. Russell. Solicitors:
Bolicitor to the Treasury; Millar, Manchester; Kirkman, for
William Thomson, Manchester. W.J.B.

7. DIVORGE—VARIATION OF SETTLEMENTS—Application by
execulors. 'Where & husband dies after obtaining a decree
abeolute for a divorce, and there are no children of the mar-
risge, an application for & variation of the marriage settlement
cannot bo made by the personal representatives of the husband.
Throxsox v. TeoMsoN. April 23. Jeune Pres.

Counsel: Bayford, Q.C.,and Bargrave Deane; Inderwick, Q.C.,
aud Priesiley. 8olicitors: Rowcliffes, Rawle & Co.; Seaton F.
Taglor, W.J.B

8 HIGRWAY—MAIN ROAD—Footways, repair of in urban
districts—Highways and Locomotives (Amendment) Act, 1878
(e T7), &. 18—Local Government Act, 1888 (c. 41), s. 11. The
House, approving the decisions in Jn re Warminster, 25 Q. B. D,
450, and In re Burslem, [1896] 1 Q. B. 24, that *a main road”
includes footways at the side, without hearing the respondents
affirmed the decision of the Court of Appeal and dismissed
the appeal with' costs. Counry CouNoiL oF DERBY, Apps.;
Ureax DisTricT OF MATLOCK BATH AND SOARTHIN NIOK,
Resrs. April 28. H. L. (Lords Herschell, Macnaghten, Morris
wd Davey).

Counsel: Littler, Q.C., Cripps, Q.C., and Etherington Smith;
Laoson Walton, Q.C., and Macmorran, Q.C. Solicitors: Wynne,
Holme & Wynne ; Baker, Lees & Postlethwaite, for F. C. Lymn,
Matlock Bath, J. .M. M.

9. 10CAL GOVERNMENT—BY-LAW— Validity—Sale of coal
from vehicle— Weights and Measures Act, 1889 (c. 21),s. 28. By
} by-law made by a local authority under sect. 28 of the
Weights and Measures Act, 1889, “ Every person in charge of
Ry vehicle carrying coal for sale within the borough in quan-
lities not exceeding two hundredweight. . . . shall re-weigh the
wal upon being requested to do so by any purchaser, or by any
e on behalf of the purchaser, or by an inspector of weights
W meagures, or by any constable” :—Held, that the by-law
Ms unreasonable, and therefore bad. ALTY v. FARRELL.
l'm?“ ).Divisional Court (Lord Russell of Killowen 0.J. and

Counsel : T. W, Chitty; Mattinson, Q.C., and A. T. Lawrence.

Solicitors: F. J. Thatrlwall, for Alfred Read, Blackburn ; Robbins
Billing & Co., for W, E. L. Gaine, Blackburn. A.P.P K

10. PRACTICE—ACTION FOR REOOVERY OF LAND—Joinder
of other cause of action—Leave of Court—Rules of the Supreme
Court, Order xVIIL, 7. 2; Order LXX., r. 2. The plaintiff claimed
a declaration that an alleged mortgage of land to the defen-
dant created no charge on the land comprised in it, and he
claimed possession of the land. The plaintiff claimed alterna-
tively an account of what was due on the mortgage, and
redemption. The plaintiff was a judgment creditor of the
alleged mortgagor, the judgment being of a date subsequont
to that jof the mortgage. The plaintiff had obtained an order
appointing him receiver of the rents of the land, and the order
had been registered. On a summons by the defendant to stay
all proceedings in the action, on the ground that no leave of
the Court had been obtained to join the other cause of action
with the action for the recovery of the land:—Held, that the
leave of the Court was not necessary, and that the plaintiff
was entitled without leave to ask for possession of the land
in either alternative—immediate possession if the mortgage
was invalid, and possession on payment of what should be
found due if the mortgage was valid :—Held also, that, though
the defendant had appeared to the writ, it was not too late for
him to raise the objection that the leave of the Court had
not been obtained. HuUNT v. WorsroLp. April 28. North J.

Mulckern v. Doerks, 53 L. J. (Q.B.) 526, treated as overruled
by Wilmott v. Frechold Houss Property Co., 5 1 L. T. 5653, and
Smurthwaite v. Hannay, [1894] A. C. 494.

- Counsel: A. Beddall; P. A, 8. Hickey. Bolicitors: 4. M,
Bradley ; Morrisons, W.L.C.

11. QUARTER BESSIONS — PARTY TO APPEAL —(Cosis. A
person, having given notice to a licensed victualler of intention
to oppose the romewal of the licence at the general annual
licensing meeting, attended before the licensing justices and
objected to the renewal, with the result that the renewal was
refused. The licensed person appealed fo quarter sessions, and
obtained a renewal of his licence. On the hearing of the appeal
the objector did not appear:—Held, that the objector was a
party to the appeal, notwithstanding that he did not appear to
litigate it, and that the quarter sessions had jurisdiction to
order him to pay the costs of the appeal. THE QUEERN v.
Jusrticrs or KeNt. April 23. Divisional Court (Lord. Russell
of Killowen C.J. and Wright J.).

Counsel: Dickens, Q.C., Lawson Walton, Q.C., and Bodkin;
Asquith, Q.C., and Blaiklock, Solicitors: Godden & Holine;
Hicks, Davis & Hunt. J.F.C

12. SOLIOITOR—O00ST8— Taxation—Lease at rent and premium
—Minimum charge—General Order under Solicitors’ Remunera-
tion Act, 1881 (c. 44), Schedule I, Part 1.,vr. 7,8 ; Part 1L, 1. 5.
A lease for nine-nine years, determinable on three lives, was
granted at an annual rent of 12¢. 1d., and a premium or fine of
12/, 1s. 84. :—Held, that the lessor’s solicitors were entitled to a
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fee of 5I. in respect of the rent under Schedule I., Part IL, .

second scale, to the General Order under the Solicitors’ Remu-
neration Act, 1881, and to an additional fee of 8!. in respect of
the premium by virtue of rule & in Part II., and rule 8 in
Part 1. of Schedule I. In re HELLARD. April 28. North J.
Counsel : F. Thompson ; Upjokn. Solicitors: Law & Worssam ;
Bell, Brodrick & Gray. W.L.C

13. TRUSTEE—VESTING ORDER— dbsconding trustee not to be
Jound—Trustee Act, 1893 (c. 53), ss. 26, 35. One of the four
trustees of a settlement absconded, was adjudicated a bankrupt,
and could not be found. On the petition of the other three
trustees,ito which all the beneficiaries were respondents, for an

order vesting in the petitioners the right to transfer or call for
a transfer of a sum of India Stock (which was subject to the
trusts), and to receive the dividends thereof; the right to sue
for and recover certain specified mortgage debts and any other
chose in action subject to the trusts; and certain specified real
estates, which were security for the mortgage debt, for all the
estate and interest which was vested in the petitioners and the
bankrupt :—Held, that the Court under the above sections had
power to make the vesting order. DuGMORE v. SUFFIELD.
April 25. North J.

Counsel: Yate Les; Ingle Joyce; Rowden; T. H. Carson;
R. J. Parker. Solicitors: Lawrence, Graham & Co.; Peake,
Bird & Co.; H. ¥, & R. W. Tweedie; Paines, Blyth & Huz-
table; Francis & Crookenden. Ww.L.C
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NOTICE TO BOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidily in the various publications connected with the Law
Rerorts, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soom as possible afier application furnish the meces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
fession in furnishing the papers required to prepare acourate
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COURT OF APPEAL
RrcoBD oF BUSINESS.
COURT 1.
Frmay, May 1.

Bartlett v. Collins. Application for judgment or new trial. Allowed.

Sharp v. Sharp & Co., Limited. Appeal from Mathew J. Dismissed.
SATURDAY, May 2.

Deakin v. Salt Union, Limited. Appeal from Wills and Wright JJ.
Allowed.
MoxNDAY, May 4.

Blaker v. Seager. Appesl from Hawking J. Dismissed.
TInQueenv. Appeal from Lawrance and Collins JJ. Dis-

No. 16.—1896.

TorsDAY, May 5.

Owners of the Comet and Others v. Owners of 8.8. Emerald. Appeal
of plaintiffs. Allowed.

Owners of No. 7 Steam Sand-pump Dredger and Others v. Owners of the
8.8. Greta Holme. Appeal of plaintiffs. Allowed.

‘WEDNESDAY, May 6.

The Queen v. Justices of London. Appeal from Day and Lawrance JJ
Dismissed.

The Queen v. Bexley Heath Raslway Company. Appeal from Day and
Lawrance JJ. Allowed.

Burkett, Mouro & Co. v. Anderson and Others. Appeal from Kennedy J.

Dismissed. .
COURT 1L
Fripay, April 24.
In re J. F. Clarke’s Trade Mark. Appeal from North J. Judgment
reserved.

In re Puerto Cabello and Valencia Rathway Company, Limited. Appeal
from Stirling J. Part heard.

SATURDAY, April 25.

In re Puerto Cabello and Valencia Railway Company, Limited. Appeal
from Stirling J. Stands over.
Edwards v. Walters. Appeal from Kekewich J. Part heard.

‘WEDNESDAY, April 29.
No sitting.
THUBRSDAY, April 80.
Preumatic Tyre Company, Limited v. Casswell. Appeal from Keke-
wich J. Cur. adv. vull,
In re Lord Ongley Otlley v. Turner. Appeal from Stirling J.
Allowed.

Friay, May 1.

In ve Hemp Yarn and Cordage Company. Appeal from Vaughan
Williams J. Allowed.
In re E. Franklin & Co., Limited. Appeal from Kekewich J.
Allowed.
In re Lands Securities Company. Appeal from Kekewich J. FPart
heard.
SATURDAY, May 2.

In re Lands Securities Company, Limited. Appeal from order of
Vaughan Williams J. dated the 4th of February. Dismissed.

Malcolm v. Burford-Hancock. Appesl from Kekewich J. FPart
heard.

Moxpay, May 4.

Malcolm v. Burford-Hancock. Appeal from Kekewich J. Dismissed.

In re Lands. Securities Company, Limited. Appeal from order of
Vaughan Williams J. dated the 20th of Febroary. Allowed.

In re Stuart and Olivant and Seadon’s Coniract. Appeal from
Stirling J. Part heard

TouzsDpAY, May 5.

In re Stuart and Olivant and Seadow's Comiract. Appeal from
Stirling J. Dismissed.
In re Wainwright. Wasinwright v. Hodgson. Appeal from North J.
Dismissed.
M. E. M. Watkins v. W. T. P. Watkins. Divorce. Appeal by respon-
dent from order of President.
Same v. Same. By petitioner. Our. adv. vult.

In re International Oommercial Compamy. Appesl from Romer J-
Part heard.
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‘WEDKRESDAY, May 6,

In re Intermational Commercial Company. Appeal from Romer J.
Stands over.

In re Army and Navy Co-operative Brewerdes, Limited. A from
Kekewich J. Dismissed. ppost

In re Worrall, Worrall v. Shoesmith. Appeal from Kekewich J.

In re Kingston Cotton Mill Company.
Williams J. Part heard.

Appeal from Vaughan

Douring the sitting of the Courts Tue WEERLY NoTEs will be published
on Baturday, and will gendrally comprise Notes of Decisions up to
and including those of the previous Thursday. AR oases of permanén!
nlerest noted herein will be reported in full in Tax Law REPOBRTS. .

NOTES OF DECISIONS.

These notss are numbered for convenience of reference,
e.g. W. N. (96) 52 (1).

1. BANKRUPTCY—ACT OF BANKRUPTOY—Notice of suspen-
sion of payment— Declaration of inability to pay—Intention to
deal with credstors collectively— Notice by non-trader—Bankruptcy
Act, 1888 (c. 52), 5. 4, sub-s. 1(5). A statement made by a
debtor will amount to a notice that he has suspended, or is
about to suspend, payment of his debts, within the meaning of
sect. 4, sub-sect. 1(A), of the Bankruptcy Act, 1883, so as to
constitute an act of bankruptey, if it is in effect a statement
that the debtor is unable to pay his debts, and intends to deal
with his creditors collectively. Sect. 4, sub-sect. 1 (4), applies
to non-traders as well a8 to traders. In re Scorr. Ex parte
Boorr. April 80. Divisional Court (Vaughan Williams and
Kennedy JJ.).

Counsel: J. H. W. Weigall; Muir Mackenzie. Solicitors:
Kingsford & Dorman, for Burrows & Weigall, Margate; Prior,
Church & Adams, for Sparkes & Emery, Ramsgate. P. B. H.

2. BANKRUPTOY—PETITION—Petitioning creditor'’s debt—
“ Liquidated sum, payable either smmediately or at some certain
Suture téme "—Bankruplcy Act, 1883 (c. 52), s. 6, sub-s. 1(3). A
debtor, who owed 100l for money lent, accepted a bill of
exchange at three months for that amount and interest, and
the creditor signed a letter agreeing that the bill should be
renewed, provided the interest was paid from time to time.
The interest on the first bill was paid, and the bill was renewed.
Before the second bill became payable the debtor committed an
act of bankruptey, and the creditor presented a bankruptcy
petition against him:—Held, that the debt of 100l. was “a
liquidated sum, payable either immediately or at some certain
future time,” within the meaning of sect. 6, sub-sect. 1 (b), of
the Bankruptcy Act, 1883, and therefore the creditor was
entitled to present the petition, and a receiving order ought to
be made. In r¢ BARR. Exr parte WoL¥E. May 2. Divisional

Court (Vaughan Williams and Kennedy JJ.).
Counsel: Carrington; C. E. Jones. Solicitors: Isudore |

Goldman, for A. V. Hammond, Bradford ; Jacques & Co., for
J. H, Harrison, Bradford. P.B. H.

8. COUNTY COURT—JURISDICTION—Arrears of reni-charge
—Action by trustees of charity—Prohibition—Title in question—
Charitable Trusts Act, 1853 (c. 187), s. 41—County Courts Act,
1888 (c. 43), 5. 60. The plaintiffs, trustees of a charity, sued in
the County Court to recover arrears of a rent-charge of 10/.,

- | issuing out of the defendants’ land. The summons referred to

the Charitable Trusts Act, 1853, and leave had been obtained
to proceed under that Act. On an application for a prohibition:
—Held, that the action was not “ proceedings under this Act,”
within the meaning of sect. 41 of the Charitable Trusts Act,
1853, and therefore the jurisdiction of the County Court was
not excluded by that section:—Held, also, that the title which
came in question, within the meaning of sect. 60 of the County
Courts Act, 1888, was the title to the rent-charge, not the title
to the land, and therefore the value of the hereditament in
dispute did not exceed 50! by the year, and the County Court
had jurisdiction. BassANO AND OTHERS v. BRADLEY AND
OreErs. May 4. Divisional Court (Lord Russell of Killowen
C.J. and Wright J.).

Counsel : Bosanguet, Q.C., and Hickey; A. T. Lawrence.
Solicitors: Feeld, Roscoe & Co., for Waits & Jobson, Dudley;

Tucker, Lake & Lyon, for Docker & Tarleton, Birmingham.
P.B. H

4. COMPANY —PROSPECTUS— Misrepresentation—Shareholder
—Repudiation of contract—Forfeiture of shares. The House
without hearing the respondent’s counsel affirmed the decision
of the Irish Court of Appeal, [1895] 2 I. R. 207, and dismissed
the appeal with costs. AAroN’s REgws, LnmiTED, Apps.; Twiss,
Resp. April 80. H. L. (Lord Halsbury L.C., and Lords
Herschell, Watson, Macnaghten, Morris and Davey).

Counsel: Levett, Q.C., and Edward Ford; Ronan, Q.C. (Irish
Bar), Carson, Q.C., and W. R. Edwardes. Solicitors: Chave &
Chave; E. J. Bellord. J MM

6. COMPANY — WINDING-UP —Contributory — Underwriting
letter. H.,on the 17th of June, 1892, signed and delivered to
the promoters of a company a letter agreeing that upon the
public issue of its shares he would subscribe for 400 shares in
consideration of a premium of 1I. per cent. If on the public
issue of the company’s prospectus the whole share issue was
bond fide subscribed for by the public, no allotment was to
be made to H., and in case of a partial public subscription
H. was to have & pro ratd allotment. The letter also contained
an authority to the promoters, in the event of his not applying
for the shares, to apply for them in his name, and authority to
the directors to allot them to him: * This engagement is bind-
ing on me for two months from this date.” The capital was8
offered to the public on the 20th, 21st, and 22nd of June, but
very few applications were made. On the 1lst of July, when
the subscription list was closed and the invitation to the public
had proved an almost total failure, the promoters signed at the
foot of the allotment letter s memorandum dated the 1st of
July accepting H.’s offer. This letter with the memorandum
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and an application for shares by the promoters in H.’s name
were handed to the company, and the shares were allotted to
H. H. paid the moneys payable on application and allotment,
received his certificates, and afterwards signed proxy papers.
His name was on the register when the company went into liqui-
dation in June, 1894. Vaughan Williams J. held, ante p. 17 (1),
that the acceptance by the promoters came too late, that they
had no authority to apply for shares in H.’s name, and that
H. was not liable as a contributory.

On appeal, LinpLEY L.J. was inclined to the opinion that
the acceptance was out of time, but keld that, on the prin-
ciple of Oakes v. Turquand, L. R. 2 H. L. 835, H. could not be
relieved from his shares, having made no attempt to set aside
the transaction till after the winding-up. Lores and Kay L.JJ.
were of opinion that the meaning of the words at the end of
the letter were that the offer by H. should be open for two
months, and that the promoters, therefore, had accepted in
time, and had authority to apply for the shares; but if not,
still H. must be held to his shares on the other ground.
The decision was, therefore, reversed. In re HEmp YARN AND
Coepace CompaNy. HiNDLEY'Ss Oase. May 1. C. A. (Lindley,
Lopes and Kay L.J7J.).

Counsel: Buckley, Q.C., and W. F. Hamilton ; Astbury, Q.C.,
and E. C. Macnaghten. Solicitors: Baker, Baker & Hawes;
Nunn & Popham. H 0 J.

6. COMPANY —WINDING-UP—Scheme of arrangement—* Dis-
count” In an ordinary commercial document the word *dis-
count” means rebate of interest. The decision of Vaughan
Williams J., ante p. 18 (), reversed. In re LAND SEOURITIES
Compaxy. May 4. O. A. (Lindley, Lopes and Kay L.JJ.).

Counsel : R. Younger; Kirby. Solicitors: Rose & Joknson ;
Adshurst, Morris, Orisp & Co. W.W.K.

7. LOCAL GOVERNMENT — “STREET " —Public place—Con-
sruction of urinals below surface—Tunbridge Wells Improvement
4,1890 (c. coxxarv.), s. 98—Public Health Act, 1875 (c. 55), as. 89,
149. The House without hearing the respondents’ counsel
affirmed the decision of the Court of Appeal, [1894] 2 Q. B. 867,
and dismissed the appeal with costs. Mayor, &o., or TuN-
DGR WELLS, APPs.; BamRD AND OTHERS, REsPs. May 4.
H L. (Lord Halsbury L.C., and Lords Herschell, Macnaghten
sud Morris).

Oounsel : Sir E. Clarke, Q.C., and Cozens-Hardy, Q.C. (W. H.
Upjohn with them); Moulton, Q.C., Asquith, Q.C., and J. E. C.
Munro, Solicitors: Sole, Turner & Knight ; Burn & Berridge.

J. M. M.

8. MISTAXE 0F LAW—RELIEF IN EQUITY— Dsvorce— Varia-
tion of settlement —Jurisdiction — Terms—Divorce and Matri-
monial Causes Act, 1857 (c. 85), s. 46—Divorce and Mairimonial
Causes Act, 1859 (c. 61), s. 5—Married woman—Disposition
o real and personal estate—Fines and Recoveries Act (3 & 4
Will. 4, c. T4), ss. 1, TT—Malinsg Act (20 & 21 Vict. c. 5T).
By » post-nuptial settlement dated the 13th of June, 1877,
¢ertain property of the wife was settled upon trusts for the
benefit of the husband and wife and the issue of the marriage ;

and the settlement contained covenants by the husband and
wife for the settlement of the wife's after-acquired property.
In November, 1893, upon the petition of the husband, the
marriage was dissolved on the ground of the adultery ?f the
wife. In December, 1893, the husband, presented & petition to
the Divorce Court for variation of the settlement, setting out the
funds subject to the trusts thereof; and the wife by her answer
to the petition admitted the allegations as to such property.
On the 24th of April, 1894, a consent order was made on t}}e
petition varying the settlement by directing payment of cel:tmn
annual sums to the husband and the only child of the marriage.
The wife, having married the co-respondent in the (?JVOI'CC
proceedings, brought an action for a declaration that certain pro-
perty which upon the petition for variation had been assumed
by all parties to be bound by the settlement was not so.bonnd.
The Court, being of opinion that the property in question was
not included in the settlement, and that the terms of the order
for variation had been agreed to by the parties under a common
mistake of law, granted relief to the plaintiff, but upon the
terms that any application to the Divorce Court, under sect. 45
of the Act 20 & 21 Vict. c. 85, for a further settlement upon
the husband and child of the marriage, should be dealt with by
that Court in all respects as if such application had been made
before the 24th of April, 1894, and were being considered
by the Court on that day.

An interest in real estate which devolved upon a married
woman upon the intestacy of her father, who was living at the
date of a deed executed by her under the Fines and Recoveries
Act, was held not to be at that date an “ estate ” in land within
the meaning of sect. 77 of that Act; and interests in personal
estate to which she became entitled under the will of a testator,
also living at the date of the deed, were held not to be at that
date “future interests” of which she could dispose under the
provisions of Malin® Act. ALLOARD v. WALEER. May 2,
Stirling J.

Counsel : Cozens-Hardy, Q.C., and Ashworth James ; llastings,
Q.C.,and H, Terrell ; Buckley, Q.C., and A. aB. Terrell. Soli-
citors: Seaton F. Taylor ; Mander & Watson ; B. H. van Trsmp

G. A. 8.

0. PARLIAMENT—FRANCHISE—Registration—Revising bar-
rister closing list. Decision of Divisional Court, [1896] 1 Q. B.
499, affirmed. THs QuUEEN v. SopEN. May 4. C. A. (Lord
Esher M.R., A. L. Smith L.J. and Rigby L.J.).

Counsel: Mattinson, Q.C., and Sylvain Mayer; William
Graham. Solicitors: A. Scott Lawson, for Walter & E. J.
Foster, Leeds; Hickin, Smith & Capel Cure. +E. L.

10. 'PENALTY—LANDLORD AND TENANT—Lease of form—
Covenant not to sell off hay and straw. Where a lease of a farm
contained a covenant by the lessee not to sell hay or straw off
the premises during the last twelve months of the term, and
provided that an additional rent of 3I. per ton should be pay-
able “ by way of penalty ” for every ton of hay and straw so sold,
and it appeared that there was a substantial difference between
the manurial value of hay and straw:—Held, that the sum
s0o made payable was a penalty and not liquidated damages.

WILLSON AND ANOTHER v. LoveE ANp OrHERS. April 28, 80.
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C. A. (Lord Esher M.R., A. L. Smith L.J. and Rigby L.J., the
latter doubting).

Counsel: Forbes, Q.C., and H. Manisty ; Channeil, Q.C., and
Meck. Solicitors: Wilmer & Reeves, for A. W, Granger, Durham ;
Cunliffes & Davenport, for J. G. Wilson, Ornsby & Cadle,
Durham. : E L.

11. POOR-RATE—EXEMPTION—Society instituted for purposes
of the Fine Arts exclusively—*Voluntary contributions™—6 & T
Vict, (c. 86), s. 1. The House after consideration reversed the
decision of the Court of Appeal, [1894] 2 Q. B. 609, upon the
ground that the payments by members of the Art Union were
not “ voluntary contributions” within the meaning of the Act.
OVERSEERS OF THE SAvoy, Apps.; ART UNION OF LoNpon,
Resps. May 5. H. L. (Lord Halsbury L.C., and Lords Her-
schell, Macnaghten and Shand).

Counsel: Sir E. Clarke, Q.C., and Haldinstein ; Sir K. T
Reid, Q.C.,, and L. 8. Bristowe. Solicitors: B. H. & E. Van
Tromp ; Hopgoods & Dowson. JMM

12. PROMISSORY NOTE—ON DEMAND— Maturity— Renuncia-
tion—Delivery to devisee of acceptor—Bills of Exchange Act, 1882
c. 61), ss. 62, 89. A promissory note payable on demand
is at maturity immediately upon its being made, and may be
discharged by renunciation under the Bills of Exchange Act,
1882. The delivery of it to a devisee of the acceptor who had
for some years paid interest on it :—Held, not ‘to be a delivery
“to the acceptor ” 8o as to dispense with the renunciation being
in writing. Judgment of Kekewich J., ante p. 15, affirmed.
Epwarps v. WaLTERs. April 28. C. A. (Lindley, Lopes and
Kay L.JJ.).

Counsel : Renshaw, Q.C., and W. D. Rawlins, Q.C.; Bramwell
Davis, Q.C., and Grifiiths Jones. Solicitors: Robbins, Billing &
Co., for C. Owen, Pwllheli; Minshall, Parry-Jones & Co., for
Smith & Davies, Aberystwith. H.C.J.

18. REVENUE—INCOME TAX—Trade exercised within United
Kingdom—Assessment in name of agents—*‘ Factor, agent, or
receiver having the receipt of profits or gains"—Income Tax Act,
1858 (c. 84), Schedule D.—Income Tax Act, 1842 (c. 85), ss. 41-44.
The House after consideration reversed the decision of the
Court of Appeal, [1895] 1 Q. B. 71, with costs, on the ground
that Roederer was not a person exercising a trade within the
United Kingdom within the Income Tax Acts. Their Lordships
did not decide whether the appellants were his ‘ agents”
within sect. 41 of the Income Tax Act, 1842, c. 35. GRAINGER,
Apr.; GouaH, REsp. May 1. H. L. (Lords Herschell, Watson,
Macnaghten and Davey, Lord Morris dissenting). ’

Counsel : Asquith, Q.C., Pyke, Q.C., and R. M. Bray; Gir R
Finlay, S.-G., and Danckwerts (Sir R. T. Reid, Q.C., with them).
Solicitors: Irvine, Hodges & Borrowman ; Solicitor for Inlasd
Revenue. J MM

14. BOLICITOR—008T8— Taxation—Costs of tazation. The
solicitors of a lessor, who had been employed in the granting of
a lease, wrote on the 24th of December to the lessee’s solicitors
that their charges in relation to the lease amounted to 7. 1l
On the 1st of January the lessee’s solicitors wrote asking for
particulars of the charges. In reply the lessor’s solicitors on
the 2nd of January sent a bill with detailed items, amounting
to 10.. 10s. 84., adding at the foot “Say 7l. 11s.” The less
obtained an order to tax the bill, and on the taxation the whok
of the 7/. 11s. was allowed:—//eld, affirming the decision of
the taxing master, that the bill was delivered on the 24tho
December; that the bill sent on the 1st of January was mere
explanatory; and that, the bill not having been reduced on tax .
tion, the solicitors must pay the costs of the taxation. Iar!
HEerrarp. April 30. North J. '

In re Tilleard, 32 Beav. 476, followed.

Counsel: F. Thompson ; Upjohn. Solicitors: Law & Worssn;
Bell, Brodrick & Gray. W.LC

15. VOLUNTEER CORPS—POWER TO MAKE RULES— Volunisr
Act, 1863 (c. 65), s. 24. By sect. 24 of the Volunteer Act, 166,
“The officers and volunteers belonging to a volunteer coms
may from time to time make rules for the management of th
property, finances, and civil affairs of the corps.” A voluntex
corps made the following rule: “Any ... member of th
corps who shall fail to make himself efficient and to eam the
Government capitation grant . . . shall pay to the funds of th
corps & sum equal to the amount of Government capitation’
grant which he has in consequence failed to earn.”

Held, that the section gave no authority to make such s ruk,,
and that it was therefore bad. REG. v. LEwis AND Mo®,
May 1. Divisional Court (Lord Russell of Killowen C.J.sd
Wright J.).

Counsel: Bailhache. Solicitors: Ince, Colt & Ince, for Arther
Rees, Cardiff. A.P.P.E

16. WILL—CONSTRUCTION— G4/t of sum of money— Trust for
snvestment during life tenancy, and for subsequent conversion—
Legacies out of proceeds of sale—@ift whether of specific or aligsd
parts of fund. The decision of Btirling J., ante p. 81 ()
reversed. /n re LoD ONGLEY. OrTLEY v. TURNER. Msyd’
C. A. (Lindley, Lopes and Kay L.JJ.)

Counsel : Dundas Gardiner; E. Beaumont.
Amos ; Shoubridge & May.

Solicitors: L .
W.W.E
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WJNOTICE TO BOLICITORS.

With the view of insuring the greatest possible accuracy and
ropidity in the various publications connected with the Law
Reronts, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible after application furnish the neces-
sary Papers, together with any snformation in their power as to
the names of the varsous Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
fession in furnishing the papers required to prepare accurale
reporis.
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COURT OF APPEAL.

RECORD oF BUSINESS,

COURT 1.

THURSDAY, May 7.
Kruger v. Jackson. Appeal from Vaughan Williams J. Cur. adv.
vult.
General Insurance Company, Limited, of Trieste v. Miller and Others.
Appeal from Mathew J, Part heard,

FRIDAY, May 8.
In re Ahrens, Appeal from Mr. Registrar Giffard. Dismissed.
General Tneurance Company, Limited, of Trieste v, Miller and Others,
Appeal from Mathew J. Part heard.
:Leo Bteamehip Company, Limited v. Shipowners' Syndicate, Appeal
from Mathew J, Part heard,

No. 17.—1896.

Monpay, May 11.

General Insurance Company, Limited, of Trieste v. Miller and Others.
Appeal from Mathew J. Dismissed.

Leo Steamship Company, Limited v. Shipowners’ Syn(ltcate Appea]
from Mathew J. Dismissed.

Saunders v. Wright. Appeal from Kennedy J. Dismissed.

Touespay, May 12.

In re an Arbitration between Meadows and Another and Keniorthy.
Appeal from Cave J. Cur. adv, vull.

Turner v. Bowley & Son. Application for judgment or new trial.
Allowed.

Carr v. Barrow. Application for judgment or new trial. Dismissed.

Yarde-Buller v. Duncan & Co. Application for judgment or new
trial. Part heard.

‘WEDNESDAY, May 13,

Yarde-Buller v. Duncan & Co. Application for judgment or new -
trial. Dismissed.

Salter & Co. v. Rich. Application for judgment or new trial. Dis-
missed.

Marr v. Bulter Knowle Colliery Company. Appeal from Wright J,
Dismissed.

Robertson & Co. v. Corry & Co. Appeal from Mathew J, Dnamned.

THURSDAY, May 14,

Nourse v. Liverpool Sailing Shipowners d:c. Assvciation.
Mathew J. Dismissed,

Deutsch, Schlesinger & Co. v. Hurris & Cohen. Appeal from Lord
Clief Justice of England. Part heard.

Appeal from

COURT IL

THURSDAY, May 7.

In ve Kingston Cotton Mill Company, Limited. Appeal from Vaughan
Williams J. Part heard.

Fripay, Muy 8.

In re Kingston Colton Mill Company, Limited. Appeal from Vaughan
Williams J. Judgment reserved.

In re Ward, a Solicitor. Appeal from North J. Dismissed.

Knight v. 8immonds. Appeal from Romer J. Part heard.

SATURDAY, May 9.°
No Sitting,. .
Monpay, May 11.
In re Clarke’s Design. Appeal from North J. Allowed.
Pneumatic Tyre Company v. Caswell. Appeal from Kekowich J.
Allowed.
Knight v. Simmonds. Appeal from Romor J. Diswissed.
Etheringlon v. Big Blow Gold Mines, Limited. Appeal from Koke+
wich J, Part heard.

Tuxrspay, May 12.
Etherington v. Big Blow Gold Mines, Limited. Appcal from Keke-
wich J. Dismissed.
Lee v. Campbell. Appeal from President of Probate Division, Settled.

In e Carew, Carew V. Carew. Appeal from Stirling J.  Part heard.
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‘WrDNESDAY, May 18.

Field v. Debenture Corporation. - Appeal from North J. No order

*  made, North J. assenting to a propossl to expedite the trial of

. the action.

In re Carew. Carew v. Carew. Appeal from Stlrhng J. Julgment
reservod.

Staples v. Eastman Photographic Mulerials Company Appeal from
Chitty J. Allowed. .

In re Hardaway and Marshall's bonlmc.l.

2 Appeal from North J,
Part heard.

CORRECTION.
In re HELLARD.

In the moio of this case (ants p. 54 (14)) the words *the solicitors
maust pay the costs of tho taxation ” should be “ the solicitors must
have the costs of the taxation.” W.L.C

Dunagtlcc‘#ingqﬂh&wﬁTnWlmrNoruwﬂlbcMM
m&hrdsy,aadwﬂlgmmﬂymprheNowome up to
audhdnd&q“onofthprm'l‘huudsy Al oases of permanent
mMnodeam’Rbcnpoﬂodt‘afuRinTnLAme

NOTES OF DECISIONS.

These notes are numbered for convenienoe of reference,
e.g. W. N. (96) 56 (1)

1. BANKRUPICY — ACT OF BANKRUPICY — Non-trader —
Letter to a creditor—Notice of intention to suspend payment—
Bankruptcy Act, 1883 (c. 52), s. 4, sub-s. 1 (k). Judgment
creditors of H., who was in money difficulties, were pressing
for payment. He offered them a second mortgage on certain
estates, which would give them ample security. They declined,
being under the impression that they could obtain payment by
levying execution ; and on the 4th of June, 1894, H.’s solicitors
wrote the judgment creditors—“as promised we send you
herewith statement shewing income and expenditure and the
amount of mortgages on the estates. We think it well to
repeat what we stated to you at our interview that a receiving
order will be applied for immediately execution is issued.” On
the 18th of July, 1894, execution was levied, and the next day
H. presented his own petition, on which a receiving order was
made and adjudication followed. Between the 4th of June and
.the 11th of July, H.’s solicitors received about 3000l., rents of
his estates, which under his instructions they bond fide paid
away to various creditors. The trustee in bankruptcy claimed
payment of the 3000/. from the solicitors on the ground that
the letter of the 4th of June was an act of bankruptcy, and
that his title related back to that date :—Held, that under the
circumstances the letter was not equivalent to a notice by H.
that he was about to suspend payment of his debts, and there-
fore it was not an act of bankruptcy. TrusTEE oF Lorp HILL
v. RowrLANDS. May 9. Vanghan Williams J.

Council : Muir Mackenzie and A. J. David ; Chanaell, Q.C.,
W. Graham, and Rowlands. Solicitors: Pritchard, Englefield &
Co. ; Stibbard, (Iibson & Co, H. L. F

2. OOMPAKNY — WINDING-UP — Proxy — Joint Stock Com-
panies Arrangement Act, 1870 (c. 104). Proxy papers to be used
at meetings to consider schemes of arrangement under the
Act of 1870 should follow the office-form settled by the judge,
which empowers the proxy ‘to vote for me, and in my name
[blank] the said scheme, either with or without modification
as my proxy may approve,” and contains opposite the blank
a marginal note as follows: “If for, insert ‘for.” If against,
insert ‘ against,’ and strike out the words after ‘scheme’ and
initial such alterations.” Praorice DirecrioN. May 8.
Vaughan Williams J.

Counsel: Kirby. Solicitors: Ashurst, Morris, Crisp & Co.

F.E

8. COUNTY OOURT—JURISDIOTION—Neglect to levy— Action
agasinst high basliff— County Courts Acts, 1888 (c. 43), ss. 35, 43, 49.
An action will lie to recover damages against the high bailiff of
a county court, at the suit of & party aggrieved by his neglect
in the performance of his duties a8 high bailiff, notwithstand-
ing the provisions of sect. 49 of the Coynty Courts Aot, 1888,
enabling the county court judge, in such cases, to order the
high bailiff to pay dnmnges to the party aggrieved. WaTtsoN r.
WaITE. May 8. Divisional Gourt (Lord Russell of Killowen
C.J. and Wright J.). :

Counsel: Poley ; Loehms
Aldous & Wdfaro.

Bohcltors‘ M, Webb & Sons;
P. B H.

.
———

4, oomm — BUILDING — Residential estate—
Trade prohibited—Trivial breaches— Acquiescence— Laundry—In-'
Junction. The defendant appealed from the decision of RomerJ.,
ante p. 22; [1896] 1 Oh. 653 :—Held, that though the Court will
refuse; equitable relief on & restrictive covenant where owing
to circumstancgs ogeurripg sjnce it was eptered into the
objeot for which it was entered, into, cangot be attained, as in
Duke of Bedford v. British Museum, 2 My. & K. 562; there was
no rule that if a restrictive covenant for the preservation of &
building estate was not enforced in every case it could not be
enforced in any; that here the covenants had been generally
observed, and there had been no materinl departure from
the scheme originally settled, and that an injunction to enforce
the covenant had been rightly granted. KNIGHT v. SIMMONDS.
May 11. C. A. (Lindley, Lopes and Kay L.JJ.).

Counsel: Eve, Q.C., and Macnaghten; Astbury, Q.C., aud
R. M. Bray. - Solicitors: J. Bartlett; Jenkins, Baker & Co.

H.C.J.

5. COVENANT TO PAY A SUM OF MONEYINTEREST—
8 & 4 Wm. 4, c. 43, 5. 28. Covenant by a testator that his
executors or administrators shall pay a swm of money within
six months after his death is within sect. 28 of 8 & 4 Wm. 4,
c. 42, and in case of default in payment at the time named (the
time fixed for payment being a time certain) the sum carries
interest from the time named. Jn re HomNkr. Fooxs
Horngr. May 13. Chitty J.

Knapp v. Burnaby, 9 W. R. 765, followed.

Counsel: Stewart Smith; Adams. Solicitors: Adums Beck;

Devonshire, Monkland & Co. G. M.
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6. DETINUE—PROPERTY BY FINDING — Article found in
wivale pool. The defendant was employed by the plaintiffs to
dean out & pool which was their property. ‘ While so doing he
found two gold rings, and on his refusal to give them up to the
plaintiffs they sued him in detinue :—Held, that the plaintiffs
were entitled to recover, since there was a presumption that
they were in possession of all articles found on their property.
Bours STAFFORDSHIRE WATERWORKS COMPANY v. SHARMAN,
May 12. Divisional Court (Lord Russell of Killowen C.J. and
Wills J.). . Co ‘

Counsel: William Wills; Disturnal. Solicitors: Burton,
Yeales & Hart, for Johnsons, Barclay & Rogers, Birmingham ;
Nelson & Sons, for H. 8, Chinn, Lichfield. A.P.P. K.

7. EVIDENOE—REPRESESTATIONS AS TO CREDIT, By the
fith section of the Mercantile Law (Scotland) Amendment Act,
1856 (19 & 20 Vict. c. 60) following sect. 6 of 9 Geo. 4, ¢. 14
(England and Ireland), it is provided that ‘‘all represemta-
tions and assurances as to the...credit...of any person
made. . . for the purpose of enabling such person to obtain
credif, money or goods...shall be in writing and shall be
subscribed by the person . . . making such representations and
asgurances or by some person duly authorized by him, other-
‘wise the same shall have no effect.” The pursuer averred that
the defenders’ agent in pursuance of a fraudulent scheme
verbally assured the pursuer—(1) that D., R. & Co. were in a
thoroughly sound condition financially ; (2) that the sum due
to the defenders was very trifling; (3) that D., R. & Co. had
made up the losses which they had sustained; (4) that no
portion of the proceeds of any acceptance by the pursuer would
!!e applied in extinction of the defenders’ debt; and that, rely-
ing on these assurances, the pursuer granted acceptances to
D,RB. & Co., which he had eventunally to pay—D., R. & Co.
becoming bankrupt. The House, reversing the decision of the
Becond Division of the Court of Session, 23 Ct. Sess. Cas. 4th
Serics (Rettie), 38 :—Held, that on the first three allegations no
cause of action was shewn, for even if a fraudulent scheme to
obtain the acceptances could be proved, the effect of the statute
¢ould not be avoided ; and as to the fourth averment treating
it a8 defenders’ agreement—though time was given to the pur-
suer—no case was shewn in his further allegations handed in,
OLYDRSDALE BANK AND ScoTT, APPS.; PATON, RESP. May 12,
H L. (Lord Halsbury L.C., and Lords Herschell, Watson,
Morris, Shand and Davey).

Counsel: The Lord Advocate (4. Graham Murray, Q.C.), and
Ure (with them King) (all of the Scottish Bar); Balfour, Q.C.
(of the Scottish Bar), Sir R. Reid, Q.C., and Robertson, Q.C.
ﬂo.lwltors: Murray, Hutchins, Stirling & Murray, for Ronald &
Ritchie, 8.6.C., Edinburgh; W. Robertson & Co., for J. Smith
Clark, 8.8.C., Edinburgh,

G.J. W

_8. HUSBAND AND WIFE—DESERTION—Summary Jurisdic-
tion guanied Women) Act, 1895 (c. 89), s. 4. Desertion of a
married woman by her husband is a continuing act within
the meaning of sect. 4 of the Summary Jurisdiction (Married
Women) Act, 1895; an application by the wife for an order
under that section meed not therefore be made within six

months of the commencement of the desertion. HEARD v.
Heaep. May 5. Jeune Pres, and Gorell Barnes J. :
Counsel: Beddall ; Duke. Solicitors: Booth, for Doe & Law-
man, Great Torrington; Church, Rendell & Todd, for Seldon,
Barnstaple. . Ww.J.B.

9. NUISARCE—DISTINOT CAUSES OF ACTION—Joinder of
defendunts—Rules of the Supreme Court, Order xvI, r. 4.
Judgment of A. L. Smith L.J. and decision of the Court of
Appeal, [1895] 2 Q. B. 688, affirmed without hearing the respon-
dents’ counsel and appeal dismissed with costs. SADLER v
GBEAT WESTERN Raruway CompaNy. May 11. H. L. (Lord
Halsbury L.C., and Lords Watson, Herschell, Shand and
Davey).

Counsel : Warmington, Q.C., and Chester Jones (Russell Roberts
with them); Asquith, Q.C., and Hon. Alfred Lyttelton. Soli-
citors: Kennedy, Hughes & Kennedy ; R. R. Nelson.

J. M. M.

—

10. POOR-RATE—APPEAL—Assessient commillee as respon-
dents— Consent of yuardians of union—~Cosis of respondents—
Union Assessment Committee Amendment Act, 1864 (c. 89), s. 2.
Decision of the Court of Appeal, [1895] 1 Q. B. 38, affirmed
without hearing the respondents’ counsel and appeal dismissed
with costs. AsszssMENT CoMMiTTEE oF WEsT Ham UNION,
Arps. ; JusticEs or Essex AND Loxpox County Counoir,
Resps. May 7. H. L. (Lord Halsbury L.C., and Lords Her-
schell and Davey).

Counsel: Jelf, Q.C., and E. Morten ; Bosanquet, Q.C., and
A. Wedderburn. Solicitors: F. E, Hilleary; W. A. Blazland.

J. M. M.

—

11. POOR-RATE—VALUATION LIST—Appeal—Clerk of assess-
ment committee—Right of audience— Valuation (Metropolis) Act,
1869 (c. 67), ss. 27, 62. The provision in sect. 62 of the Valua-
tion (Metropolis) Act, 1869, that on an appeal against a
valuation list “ An assessment committee may appear by their
clerk,” does not give the clerk a right to be heard in Court on
their behalf for the purpose of consenting to an alteration in
the list. Tam QUEEN v. JusTIOES OF LoNDoN. May 6. C. A.
(Lord Esher M.R., A. L. Smith L.J. and Rigby L.J.).

Counsel: 7. Willes Chitty ; Sir E. Clarke, Q.C., and Avory,
Solicitors: A. M. Bramall; E, W. Beal. E L.

12. PRACTICE —ADMINISTRATION—Assignment of adminis-
tration bond—Court of Probate Act, 1857 (c. 77), s. 83. An
application for the assignment of an administration bond
should be made to a registrar. IN THE Goops or RkEs.
May 11. Gorell Barnes J.

Counsel: R. H. Pritchard. Solicitors: Preston, Stow &
Preston. H D. W.

13. PREFERENCE SHARES—OUMULATIVE DIVIDEND—Pay-
ment out of net profits of each year. The memorandum of asso-
ciation of a company contained this clause: “The capital of the
company is 150,000V. divided into 10,000 ordinary shares of 10/.
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each, and 5000 preference shares of 10l cach. The holders
of preference shares shall be entitled out of the net profits
of each year to a preference dividend at the rate of 10l per
cent. per annum on the amounts for the time being paid up
or deemed to be paid up thereon. After payment of such
preferential dividend the holders of ordinary shares shall
be entitled to a like dividend at the rate of 10l. per cent. per
annum on the amount paid or deemed to be paid on such
ordinary shares. Subject as aforesaid, the preference and
ordinary shares shall rank equally for dividend ”:—Held,
reversing the decision of Chitty J., that the preference share-
holders were not entitled to a cumulative dividend of 107 per
cent. s0 as to have the deficiency in one year paid out of the
profits of a subsequent year before paying anything to the
ordinary shareholders, STAPLES v. EASTMAN PHOTOGERAPHIO
MareriaLs CompaNy. May 13. C. A. (Lindley, Lopes and
Kay LJJ). .

Counsel: Buckley, Q.C., Levett, Q.C., and Kerly; Latham,
Q.C., and Gatey ; C. Lyttelton Chubb, Solicitors: Kerly, Son &
Verden ; Young & Sons; Barraud, Regge & Jupp. H.C.J.

14. RAILWAY—FOOTPATH—Bridge, obligation to consiruct—
Railways Clauses Consolidation Act, 1845 (c. 20), s. 46. Where
the line of & railway crossed a public footpath and the special
Act contained no provision for a bridge :—Held, that the com-
pany were not bound under sect. 46 of the Railways Clauses
Consolidation Act, 1845, to carry the footpath over the railway
or the railway over the footpath by means of a bridge. THE
QuEEN v. BExLEY HEATH RArLwAY CoMpANY. May 6. C. A.
(Lord Esher M.R., A. L. Smith L.J. and Rigby L.J.).

Counsel: Farwell, Q.C., and E. Boyle; Macmorran, Q.C., and
Hohler. Solicitors: Dollman & Pritchard ; Pyke & Parrott, for
J. & J. C. Hayward, Dartford. EL,

15. BOLICITOR—QOSTS— Taxation— Laxalion of one of several
bills—Order of Course. In a case noted ante, p. 34 (7), the
solicitor appealed. Before notice of motion to discharge the
order for taxation was given, the client’s solicitor had written
to the solicitor stating that all the bills except the one in
question had been approved and paid. The O. A. (Lindley,
Lopes and Kay L.JJ.) dismissed the appeal. In re Wagb
May 8.

Counsel : Cordery; A. Beddall,
G. B. Crook,

Solicitors: R. 1. Wurd;
H.C.J.

16. VENDOR AND PURCHASER—OONTRACT FOR SALE—Pro-
duction of documents not in the vendor’s possession— Conveyancing
and Law of Property Act, 1881 (c. 41), 5. 8, sub-s. 6. Unless the
contract for sale contains provisions inconsistent with sect. 8,
sub-sect. 6,'of the Conveyancing and Law of Property Act, 1881,
the expense of searching for all documents not in the vendor's
possession and required by the purchaser for the purpose of
verifying the abstract, not excepting even the deed (e.g. an
underlease) which is the root of the vendor’s title, must be
borne by the purchaser. The decision of Stirling J. affirmed
In re STUART AND OLIVANT AND SEADON'S CoNTRAOT, Mayb.
C. A. (Lindley, Lopes and Kay L.JJ.).

Counsel: Eady, Q.C., and Stewart Smith; Elgood. Solicitors:
Layton, Sons & Lendon ; @. D, S, Olivant, W.W.K
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NOTICUE TO SOLICITORS

W’o&ﬂamofumugtkgreakdpom’bhmracyand
rapidity in the various "oonmected with the Law
Revorrs, éhe Council will be obliged, if the Solicitors to whom
opplication is made by any Reporier acting for the Council,
wll as soon as possible after application furnish the neces-
sary Papers, together with any information in their power as to
the names of the varions Solicitors in the case. At the
‘same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
fasion in furnishing the papers required to prepare accurate
reporis,

TABLE OF CASES.

BLaR oD OTHERS, APPS. ; Amconm,nm HL 62
Cazzw, In re. CAREW v, CAREW . . . .C.A 62
Corrox, Arr.; Voaaw & Co., REsps. . . . .HL 60
Dlllmmx, In re. Ds HogHTOX v. DE HogHTON Stirling J. 61
Foerse, Arp.; FYFE AND ANOTHER, RESPS. . . Div. Ct. 61
Hawoocx, In re. MALooLM v. HANGOCK . . . .0 4. 61
Jouzs v, Jonms . . . Gorell Barnes J. 60
Knm(kmo:nn.nconm,lan. . . .CA 60
Liovp axp NorTa LoxpoX RALwAy Compaxy, In re Stirling J. 61
Loxpox Couxry CouxNaL v. CHURCHWARDENS AND OVERSEERS OF
Lawpers . . . . .0.4. 61
MacERyziE AND OTHERS v. Covum or Caouuml AND Duks
or DevoNsHIRE AND OTHERS .HL 62
Mogax ¢, Pracw . . . . .0 4, 61
Nouzaw r. LiverrooL Suun Smowxm’ MuTuAL PROTECTION
AND INDEMNTTY ASSOCIATION . . . .0 A 60
PmrnUmemCouummTrm&Oo In re
AX ARBITRATIOX BETWEEN THE . . . Div.Ct. 61
Ravaney [eoN CoMPANY v. FowrLer . . . Div.Ct. 62
SaARLAND, In re. Kxur v. RozEY . . .04 62
Ttmn’s Divorce BILL. ScovELL's Dlvoncz BrLL .HL 60
Warxmns, In 1o . . . . .0 4. 61

*Warr Hax Usrox (Gumum or), Arm CHURCHWARDENS, &0.,
+  0F S7. MAoTTHEW, BETHNAL GREEN, RESPS. . .H. L,
Youxa v. SoUTH A¥RICAN AND -AUSTRALIAN EXPLORATION AND

DrvELOPMENT SYNDICATE . . . Kekewich J.

61

COURT OF APPEAL.

RECORD oF BUSINESS.

COURT I.

Fripay, May 15.
Inre Hastings. Ez parte the Deblor. Appesl from Mr. Registrar
Linklater. Dismissed.
Deioch, Schlesinger & Co. v. Harris & Cohen. Appeal from the Lord
Chief Justice, Dismissed.
Fo. 18.—1896.

Neville, Abrahams & Co. v. Harris & Cohen. Apreal from the Lord
Chief Justice. Dismissed.

Bevan v. Chambers. Appeal from Day and Wright JJ. Dismissed.
SATURDAY, May 16,

London County Council v. Churchwardens, dc., of the Parish of
Lambeth. Appesal from Pollock B. and Wright J. Allowed.

MoxpaY, May 18.
Walo’ama and Another v. St. Alphomse. Appeal from Kennedy J.
Allowed.
Whiteley v. Edwards. Appeal from Kennedy J. Part heard.

ToxspAy, May 19.
Whiteley v. Edwards. Appeal from Kennedy J. Dismissed.
Peebles v. Oswaldiwistle Urban District Council. Appeal from
Kenunedy J. Dismissed.
Salisbury, Jones & Bidwell v. Heindorff & Co. and Others. Appeal
from Day J. Dismissed.
O Connell Bros. v. J. Feeley, Limited. Appeal from the Lord Chief
Justice and Wright J. Dismissed.
THURSDAY, May 21.
Jasep. Ouwners, Masters and Crew of the City of London v. Owners of
Jasep and Freight. Appeal from the President. Dismissed.
Gibson v. Andrews. Appeal from Day J. Dismissed.
In re an Arbitration between Guernsey Steam Towing and Trading

V. Bteam Tug and Trawlers’ Mutual Protecting and
Indeinnity Association. Appeal from Kennedy J. Allowed.

COURT II.

THURSDAY, May 14,
In re Hardaway and Marshall's Contract. Appeal from North J.
Dismissed.
Moran v. Placs (Probate). Appeal from Gorell Barnes J. Dismissed.
Carter v. Dove (Probate). Appeal from Mathew J. Part heard.

FripaY, May 15.

Carter v. Dove (Probate). Appeal from Mathew J. Dismissed.
In re House and Investment Trust, Limited. Appeal from Romer J.
Allowed. .
Molmu. May 18.

Inre Waﬂmu,.li' L. (Lunacy matter). Our. adv. vult,

In re Sharland. Kemp v. Rozey. Appeal from North J. Allowed
on one point ; dismissed on another.

Rudd v. James. Appeal from Kekewich J. Part heard,

TuzspAY, May 19.

In re Watkins, F. L. (Lunacy matter). Application refused.

In re Kingston Cotton Mill Company. Appeal from Vaughan
Williams J. Judgment delivered and appeal allowed.

In ye Carew. Carew v. Carew. Appeal from Stirling J. Judgment
delivered and appeal digmissed.

Rudd v. James. Appeal from Kekewich J. Cur. adv. vult.

‘WEDNEEDAY, May 20,

1

No Bitting.

During the sitting of the Courts THE WxExLY NoTES will bs published
on Baturday, and will generally comprise Notes of Decisions wp to
and including thoss of the previous Thursday. AU cases of permanent
interest noted Rerein will be reported in full in THE LAow REPORTS.
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NOTES OF DECISIONS. |

¢ These noles are numbered for convenioncs of reference,
e.g. W. N.(96) 60 (1).

>

1. OOMPANY—RRSOLUTION—Declaration of chasrman—*“Con-
clusive evidence"—Companies Act, 1862 (c. 89), s. bL. Bect. 51
of the Companies Act, 1863, which provides that at a meeting
of a company the declaration of the chairman that & resolution
has been carried “shall be deemed conclusive evidence of the
fact,” does not preclude a member of the company from dis-
puting the fact by legal proceedings raising the question
whether the provisions of the Act have been complied with.
YouN@ v. SOUTE AFRIOAN AND AUSTRALIAN EXPLOBATION AND
DevELOPMENT SYNDIOATE. May 8. Kekewich J.

Counsel Warrington, Q.C., and Lavington ; Renshaw, Q.C.,
and T. L. Wilkinson, Solicitors: T. M, Richards; Venning,
Sons & Co. G. LFC

2. OOMPANY — WINDING-UP — Audiiors — Payment of
dividends where no profits—Companies (Winding-up) Act, 1890
(c. 68), 5. 10. Where an officer of a company has committed a
breach of his duty to the company by the direct censequence of
which its assets have been misapplied, this is a “ misfeasance
within the meaning of the Companies (Winding-up) Act, 1890,
8. 10, and the liquidator may proceed against him summarily
under this section, and is not obliged to bring an action. An
auditor is an officer of the company whose duty it is to examine
the books, ascertain that they are right, and to prepare a
balance-sheet shewing the true financial position of the com-
pany ; and if he does not exercise a reasonable amount of care
and skill he is liable; but he is not bound to be suspicious if
there is nothing to arouse suspicion :—Held, therefore, reversing
the decision of Vaughan Williams J., [1896] 1 Ch. 331, that an
auditor was not liable because he had relied on a statement
"signed by the managing director in the stock journal as to the
value of the [stock-in-trade at the end of the year, though a
comparison of the books would have shewn that, having regard
to the cotton bought during the year and the quantities of
yarn sold during the year the value at the end was so large as
to excite suspicion and demand inquiry, and such inquiry
would have led to the discovery that the value was untruly
given; for that it being no part of the duty of auditors to take
stock, there was no want of reasonable care in not making
such a comparison of the books for the purpose of testing the
managing direotor’s certificate where there was nothing to cause
-suspicion.. In re KinasToN Corron Mint CoMpaNy. May 19.
C. A. (Lindley, Lopes and Kay L.JJ.).

Counsel: Haldane, Q.C., Swinfen Eady, Q.C., and Eve, Q.0.;
Cuzens-Hardy, Q.C., W. D. Rawlins, Q.C., and Marshall Hall,
Solicitors: Collyer-Bristow, Russell, Hill & Co.; Robbins, Billing
& Co, H.C.J.

8. - DIVOME-—0ONDUOT OONDUCING TO ADULTERY. Neither
8 hastily expressed wish that the wife should go and live
with her eventual seducer: nor the husband refusing abso-

lutely an allowance  to ‘support his wifs Maless she returns to
live with him or some of her relations-ready and willing to
take her, is in either cpase conduct conducing to adultery.

1st Case. Topp’s Divorck Bmr. May 19. H. L. (Lords
Halsbury L.C., and Lords Watson, Herschell, Davey and
Bhand). : AL

Counsel: Greiy. Solivitors: Holmes, Grelg & Grely, for
Elliott & McNeill, Dublin.

2nd Case. SoovELL’s Drvorox BiLL. c ;

Counsel : Inderwick, Q.O., and -A; W. Somuels, Q.C. (English
and Irish Bar). Solivitors: Prior, Churéh & Addms, for
Robert William Peebles, Dublin; Rooper & Whately, for Crauford
& Lockhart, Belfast. G.J. W

- 4. DIVORCE—PRACTICE—Leave fo proceed without making

a co-respondeni—Matrimonial Causes Act, 1857 (c. 85), s %.

dApp:ieation for Jeave to proceed without making a co-respor-
en -

It appeared that .the respondent had confessed to adultery
with two men, whose names she mentioned, and one of whom
she said was the father of her child; and that the evidence on
which the petitiongr proposed to rely was mere proof of this
confession, of the birth of the child, and of non-aocess, a8 he
alleged that he was unable to prove adnltery against either of
the men named. . .. .

TeER CoURT reviewed all the cases and laid down this rule:
“When the relief sought against the respondent is on the
ground of adultery alleged to have been committed with & man
whose name and identity are known, snd who is alive, the
petitioner must make such person a co-respondent, and that
the Court ought not to excuse him so doing mercly because he
finds that he cannof obtain evidence which will prove his cas
against the co-respondent.” JoNEs v. JoNzs. May 16. Gorell
Barnes J. (with the assent of Jeune Pres.).

Counsel: Priestley. Solicitors: Field, Roscoe & Co. W

HDW

5. INSURANCE, MARINELIFE SALVAGE—Lloyd's policy.
Life salvage paid by a shipowner under the Merchant Shipping
Act, 1894 (c. 60), s. 544, is not recoverable upon a Lloyds
policy. Noumsm v. LIVERPOOL SATLING SHIPOWNERS' MUTUAL
PROTECTION AND INDEMNITY ASSOOTATION. May 14. - G A
(Lord Esher M.R., A. L. Smith L.J, and Rigby L.J.).

Counsel: Sir Walter Phillimore and L. Batten; Joseph
Walten, Q.C., and Carver. Solicitors: Waltons, Johnson, Bubl
& Whatton ; Rowcliffes, Rawle & Co. EL

6. LONDON, OITY OF—GRAIN DUTY— Grain brought énlt
the port of London for sale"—Manufacture of grain into othe
articles— Metage on Grain (Port of London) Act, 1872 (c. c.), - 4
Decision of the Court of Appeal, [1895] 2 Q. B. 652, affirmel
without hearing the respondents’ counsel and appeal dismi
with costs. CorroN, Apr.; VoaaN & Co., Rmses. May 19
H. L. (Lords Herschell, Wdtson, Shand and Davey).

Counsel: Sir E. Clarke, Q.C., and Danckwerts ; Joseph Wt tdm
Q.C., and Albert Gray. Solicitors: Il. H. Crawford, City Solé
citor ; Wansey, Bowen & Co. ' J. MM
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“% LUNACY - PERSON “LAWFULLY DETAINED " —English
person lawfully detained abroad—Lunacy Aci, 1890 (c. b), s. 116,
nde 1,d. (c). The expression “lawfully detained as a lunatic
though not so found by inquisition,” as used in sect. 116,
sib-adet. 1, clause(c), of the Lumacy Act, 1890 (c. 5), means
“lswfolly detained ® under the powers of that Act, s.e., within
Hejuristiotion ; and does-not apply to én Englishman detained
in a foreign country in accordance with the laws of that
country. In re Watkmws. May 19. 0. A. (In Lunacy)

(Lindley, Lopes and Rigby L.JL).
- Coumsel: Ingle Joyce. Solicitors: Ingls, Holmes & Co.
W.W. K

8. NETALLIFEROUS MINES REGULATION ACT, 1878 (o, '17),
5. 35—BUMMARY PROCEEDINGS — Laysng snformaiton. An
information against the owner or agent of a mine for an offence
which can be prosecuted before a Court of summary jurisdic-
tion under the Metalliferous Mines Regulation Act, 1872, may,
where the inspector of the distriot has determined upon the
prosecution, be laid in his name by an agent employed by him.
Fosree, Arp.; FYFE AND ANOTHER, REsps. May 9. Divisional
Court (Lord Russell of Killowen C.J. and Wills J.).

Cotnsel: Henryj Sutton ; Macaskie. Solicitors: The Solicitor | .

to the Treasury ; James Neal. W. A,

9. POOR-LAW—GUARDIANS—Limitation of time for payment
of dobt—Jwrisdiction of House of Lords over costs— Costs of appeal
in House of Lords—Poor Law (Payment of Debts) Act, 1859
(~49), 5.1, 4. Decision of the Court of Appeal, [1895] 1 Q. B.
662, reversed after consideration with costs here and below,
on the ground that until the Clerk of the Parliaments had
certified the amount of the taxed costs no “debt, claim, or
demand ” had been “incurred or become due” within the Poor
Law (Psyment of Debts) Act, 1859, Held also that the House
of Lords has in all cases an inherent jurisdiction to give the
costs of an appeal to the House. GUARDIANS oF WesT Hax
Union, APps. ; CHUROHWARDENS, &C., OF ST. MATTHEW, BETHNAL
Gaxxv, ‘Rxsps. May 18. H. L. (Lord Halsbury L.C., and
Lords Herachell, Macnaghten and Morris).

Counsel: Lawson Walton, Q.C., and E. Morten ; Sir E. Clarke,
Q.C, aad Beven. Solicitors: F. E Hilleary ; R. Voss, Juns.

. J MM

—

- 10. POOR-RATE—LONDON COUNTY GOUNOIL—Land held for
as of public. Decision of Divisional Court, reported [1895]
2Q B. 511, roversed: Loxpox CouNry CouNom. v. OHURCH-
WiARDENS AND OVERSEERS oF LawpErn., May 16. C. A. (Lord
Esher MR, A. L. Smith L.J. and Rigby L.J.). :
‘Counsel; Bosanquet, Q.C., and Avory ; Lawson Walton, Q.C.,
and Lewis Coward. - Solicitors: W. A. Blaxland; William
Homey. : . E. L.

——

1L, POWER—EXEOUTION—Power to appoint income to wife—
Appointment precluding future exercise of power. The decision of
-Stigling J., ante p. 19 (7), affirmed. -Jn ro HANCOOK. MALCOLX v.
‘Mawoocx’. . May4: O, A. (Lindloy, Lopes and Kay L.JJ,). .
-Céhnsel : Farwell, Q.C., and Austen-Cartmell ; Renshaw, Q.C.,

and Ingle Joyce ; C. E. E. Jenkins., Solicitors: J. Rogers;
Rowcliffes, Rawle & Co.; H. P. Spottiswoode. "W.W. K.

12. POWER OF JOINTURING—CONSTRUCTION. A testator
by his will empowered every male person thereby made tenant
Tor life to appoint by deed or will to any woman whom he
might marry or have married, for her life or any less period, &
yearly rent-charge not exceeding n given amount, and declared
that “the said power of jointuring” might be exercised as
often- a8 any person for the time ‘being entitled to exercise the
same should marry, This power was copied verbatim from
the precedent in Davidson's Conveyancing, vol. 8, Pt. II.,
8rd ed., p. 1054, except that the words “by way of jointure”
were omitted after ¢ rent-charge ” :—Held, that the power did
not authorize a tenant for life to appoint a rent-charge to his
wife to be paid during his life. In re D HoecETON. DE
HocaTON v. DR HogHTON. May 16. Stirling J.

Counsel: Hastings, Q.C., and Ingle Joyce ; Buckley, Q.C., and
Rowden; T. T. Methold. Solicitors: Rowcliffes, Rawle & Co.;
Park Nelson & Co. H. B. H.

—

13. PRACTICE—APPEAL FROM CHAMBERS—Lcave fo revoke
submission to arbitration—Matters of practics and procedure—
Judicature Act, 1894 (c. 16), 8. 1, sub-s. 4. An appeal from a
judge at chambers giving leave to revoke a submission to arbi-
tration lies to the Court of Appeal and not to a Divisional Court.
In re AN ARBITRATION BETWEEN THE PORTLAND URBAN Dis-
TRIOT CoUNOIL AND TiLLEY & Co. May 18. Divisional Court
(Pollock B. and Bruce J.).

Counsel: Arthur Powell; J. A. Foote. Solicitors: Herbert
Toomer ; Lovell, Bon & Pitfield, for Bowen & SymuiWeymouth.

. .P.P.K.

14. PROBATE—OAVEAT—Probate action—** Proceeding insti-
tuted” by married woman — Costs out of property subject to
restraint on anticipation—Married Women’s Property Act, 1898
(c. 68), s. 3. An executor’s probate action arising out of a
caveat entered by Mrs. P., a married woman who was made a
defendant to the action, resulted in a verdict for the plaintiff
with costs against Mrs. P. Upon an application by the plain-
tif under the Married Women’s Property Act, 1898, s. 2, for
an order for payment of the costs out of separate property to
which Mrs. P. was entitled subject to a restraint on anticipa-
tion :—Held, by the Court of Appeal, afirming the decision of
Gorell Barnes J., that the proceedings in the probate action
were “ instituted ” within the meaning of the Act of 1898 by the
issue of the writ by the plaintiff in the action, and not by the
entering of the caveat and appearance to the warning on the
part of Mrs. P. which led to the action; and accordingly that
the order asked for could not be made. MORAN v. PLACE.
May 14. C. A. (Lindley, Lopes and Kay L.JJ.).

Counsel: Warrington, Q.C., and C. T. Gsles; Bayford, Q.C.
and ‘Grazebrook. Solicitors: J. C. Summerhayes; Stibbard,
Gibson & Co. W.W.K

—e

15. RAILWAY COMPANY—OOMPULSORY TAKING OF LAND—
Payment of purchase-money into and out of Court—Costs—Lands

-
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Clauses Consolidation Act, 1845 (c. 18), s. 8). Leaseholds which
stood limited by will to one for life and subject thereto to a class
of children and grandchildren of the testator living at the death
of his widow were compulsorily taken by a railway company
and the purchase-money paid into Court. On the death of the
tenant for life the fund was ordered to be distributed. At that
time all' the original legatees were dead :—Held, that the com-
peny were liable to pay the costs of taking out administration
to the estates of the deceased beneficiaries. In re LLoYD AND
NorTH LONDON RAILwWAY CoMpANY. May 19. Stirling J.

Ex parte Kelly, 81 L. R. Ir. 137, and Ex parte Rorke, [1894]
1 Ir. R. 146, followed.

Counsel: Hastings, Q.C., and R. F. Norton; Sheldon. Soli-
citors:. Burchell & Co. ; Sanderson, Holland & Co.  @. A. S.

16. REVENUE — INCOME TAX — Deductions— Colliery—Sub-
scriptions to coal owners' association—Money wholly laid out
Sor purposes of trade—Income Tax Act, 1843 (c. 35), s. 100, Sche-
dule (D), Rules applying to First and Second Cases, rule 1. The
owners of a colliery were subscribers to a coal owners’ associa-
tion which indemnified its subscribers against losses occasioned
by strikes. In returning the profits of the colliery for income
tax purposes they claimed to deduct the yearly average excess

of their contributions over the amounts received by them as’

indemnities ;—Held, that the money sought to be deducted was
not money wholly and exclusively laid out for the purposes of
trade, and therefore the deduction could not be allowed.
Reymney Iron CompaNy v. FowrLkr. May 13, Divisional
Court (Pollock B. and Bruce J.).

Counsel: Asquith, Q.C., and Muir Mackenzie; Sir R. E.
Webster, A.-@., and Danckwerts. Solicitors: H. Perry Becher,
for Simon & Sons, Pontypridd; The Solicitor of Inland Revenue.

. .. P.B. H

17. SCOTTISH LAW——TESTING CLAUSE IN MARRIAGE 0ON-
TRAOT. A declaration in the testing clause to s marriage con-
tract is ineffectual to qualify what is contained in the body of
the deed ; therefore it is not gross carelessness on law agents
advising in a question of compromise not to notice such &

-declaration. Interlocutor, dated the 27th of November, 1895,
.of the Second Division of the Court of Session reversed, with.

costs. BrLaik AND OTHERS, APps.; ASsETS CoMPANY, REsps.
May 15. H. L. (Lord Halsbury L.C.,, and Lords' Watson,
Herschell, Shand and Davey).

Counsel: The Lord Advocate (A. Graham Murray, Q.C.), Ure,
J. Wilson (the above of the Scottish Bar), and 4. W. Watson ;
Balfour, Q.C., Cozens-Hardy, Q.C., and Charles D. Murray (the
first and last of the Scottish Bar). Solicitors: Faithfull &
Owen, for Davidson & Syme, W.S., Edinburgh ; William Robert-
son & Co., for J. Smith Clerk, 8.8.C., Edinburgh. G.J. W.

18. SUOCESSION—TRUST DISPOBITION— Heirs-female.” Pro-
ceeds of trust funds were directed to be paid to the “heirs-
female of the body, &c.” The House, reversing the decision of
the Second Division of the Court of Session, 22 Rettie, 839 :—
Held, that these words were to be construed literally, and that
heirs-female took as heirs portioners. MACKENZIE AND OTHERS
v. COUNTESS OF CROMARTIE AND I'UKE OF I'LVONSHIRE AND

Oruges. May 15. H. L. (Lordi Halsbury L.C., and Lords
Watson, Herschell, Shand and Davey). ’ o
Counsel : Balfour, Q.C., David Dundas, and John Craigic;
The Lord Advocate (4. Graham Murray, Q.C.), and J. B. N.
Macphail ; R. L. Blackburn (all of the Scottish Bar). Solicitors:
Robins, Hay, Waters & Lucas, for J. C. Couper, W.S., Edinburgh;
Gadsden & Treherne, for Mackenzie & Black, W.S., Edinburgh;
Currey, Holland & Co, G.J. W.

—_—

19. WILL—CONSTRUCTION—G{ft of house and furnitureto A.
—Power to B. to take from furniture everything he might desive—
Egquitable interest in land—Equitable charge—Locke King's Adt
Amendment Act, 1877 (c. 85). A power given by will toA. B. to
take everything that he may desire from the furniture (zw'il
choisera tout ce qu'sl voudra des meubles), except certain articles, a
a house bequeathed with the furniture therein to X. Y., entitles
A. B. to take if he likes the whole of such farniture other
than the excepted articles. The decision of North J. affirmed.

If land is made a security for a debt by any instrument

‘which gives the person entitled to the charge an equitable

interest in the land, the instrument is an equitable charge |
within the meaning of Locke King’s Act Amendment Act, 1877.
The decision of North J. reversed. Ja re SHARLAND. Krupv.
Rozey. May 18. C. A. (Lindley, Lopes and Rigby L.JJ.).

Kennedy v. Kennedy, 10 Hare, 438, distinguished ; drthur .
Mackinnon, 11 Ch. D. 385, approved.

Counsel: Costelloe; Vernon Smith, Q.C. and Bardswell;
Tanner. Solicitors: A. Herbelet ; Letts Brothers, W.W.E

20. WILL—00NSTRUCTION—* Legal disability.” A testator,
after giving the income of his residuary estate to his wife for
life, subject thereto gave a moiety of such estate to his son;
but in case of the son being at the death of the survivor of
the testator and his wife “under any legal disability in con-
sequence whereof he would be hindered in or prevented from
taking the same for his own personal and exclusive benefit,”
then the testator gave it to the son’s widow or wife and
children. During the life of the testator’s widow the son
made several mortgages of his interest under the will; and in
an action for administering the trusts of the father’s will the
son, who was an executor, was found liable for breach of trustfo
a considerable amount, which he was ordered to pay, and it
was declared that, subject to any claim of his wife and children,
his share (if any) under the will was liable to make good the
sum found due from him. When the testator'’s widow was in
extremis & receiving order and an adjudication in bankruptey
were made against the son on his own application, but were
annulled shortly after her death on the ground that they
ought not to have been made :—Held, affirming the decision of
Stirling J., ante p. 6; [1896] 1 Ch. 527, that the son was not
at the death of his mother under such legal disability as was
contemplated by the testator, and that the gift to his wife and
children did not take effect. In re CAREW. OCAREW v. CAREW.
May 19. C. A. (Lindley, Lopes and Kay L.JJ.).

Counsel : Grosvenor, Woods, Q.C.,and Phillpotts ; Hastings, Q.C.,.
and W. D. Rawlins, Q.C. ; Ribton ; Bovill ; Fellows ; Fooks ; Elgood:
Solicitors: Busk & Mellor; E. Vernor Miles; Rye & Eyre;
E. H, Goddard; Mear & Fowler; Elgood & Moyle; Routh
Starey & Castle. H.C.J.
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NOTICE TO BOLICITORS.

Witk the view of insuring the greatest possible accuracy and
rapidily in the various publications connected with the Law
Rerorts, the Council will be obliged, if the Solicitors to whom
application is made by any BReporier acting for the Council,
will as soom as possible afier application furnish the neces-
sary Papers, together with any informaiion in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Counoil thankfully acknowledge the assistance
they have already received from so many members of the Pro-
fession tn furnishing the papers required to prepare accwrate
reporis.

WEDNESDAY, June 8.

Fenton v. Rolls. Appeal from Kekewich J. Allowed.

In re International Commercial Company. Appeal from Romer J.
To stand over for two months.

Paterson v. Gas Light and Coke Company. Appeal from Kekewich J-
Judgment reserved.

National Inturance and Guarantes Corporation v. Imvicta Works.
Part heard.

Douring the sitting of the Courts THR WERKLY NoTms will be published
on Baturday, and will generally comprise Notes of Deoisions wp to
and éncluding thoss of the previous Thureday. AR ocases of permanont
interest noled herein will be reported in full in THE Law RePoRTS.

TABLE OF CASES.

rags
64

64
6t
64
63

Barmsox v. HoBsoxy . . . . . Stirling J.
Coox v. HAINSWORTH . . . Divn. Ct
Dxzsysre CouNTY COUNOIL 0. Mnox, &o or Dnnt Div. Ct.
Haexwzss AND ALLSOPP'S CONTRACT, In r8 . . North J.
JAGGER v. JAGGER . Jeune Pres. and G. Barnes J.

Kizsy r. NoeTH BRITISH AND MERCANTILE INSURANCE COMPANY
O A 64

C.C.R. 63

COURT OF APPEAL

Rxs. r. ERDHEIM . .

ReooRD OF BuUsIiNEss,

COURT I.

TuxsDAY, June 2,

G. Kirby v. North British and Meroantile Insurance Company, Limited.
Appeal from the Lord Chief Justice and Wright J. Dismissed.

A. E. Palmer and Another v. A. Smith. Appeal from Kennedy J.
Dismissed.

Weldon v. Matthews. Appeal from Cave J. Part heard.

WEDNESDAY, June 3.

Edxeards v. Fox & Son. Application for judgment or new trial
Allowed.

' Pugh v. London, Brighton and South Coast Railway Company. Appli-

cation for judgment or new trial. Dismissed.

THURSDAY, June 4.

Stamp v. Williams and Another. Kelly v. Williams and Another.
Application for judgment or new trial. Cur. adv. vult.

COURT 1L

TuxspAY, June 2.
Fenion v. Rolls. Appeal from Kekewich J. Cur. adv. vult.
No. 19.—1896.

NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W. N. (96) 63 (1).

1. CRIMINAL LAW—EVIDENCE—Examsnation of bankrupt—
Bankruptcy Act, 1883 (c. 53), s. 17. Sect. 17 of the Bank-
ruptey Act, 1883, provides for the public examination of a
debtor against whom & receiving order is made, and (sub-sect. 8)
« the debtor shall be examined upon oath, and it shall be his
duty to answer all such questions as the Court may put .or
allow to be put to him: such notes of the examination as the
Court thinks proper shall be taken down in writing, and shall
be read over to and signed by the debtor, and may thereafter
be used in evidence against him.” Upon the trial of an indiet-
ment charging a debtor with misdemeanours under the Debtors
Act, 1869, a shorthand writer was called by the prosecution to
prove by parol evidence that the defendant in the course of his
public examination had made certain admissions tending to
establish the charges against him. The shorthand writer had
during such examination taken down the defendant’s answers in
shorthand, and had made a transcript, but such transcript was
not read over to or signed by the defendant, and the examination
had been adjourned sine die:—Held, that the shorthand writer’s
evidence was properly admitted. Rxe. v. ERDEEIM. June 2.
C. 0. B. (Lord Russell of Killowen C.J., Pollock B., Hawkins,
Cave and Wills JJ.).

Counsel: C. Mellor; Sir R. Finlay, 8.-G.; G. J. Banks and
A. W. Bairstow. Bolicitors: E. F. S. Pearson, Leeds; Solicitor

to the Treasury. W. A.

2. DIVORCE—SEPARATION ORDER —Summary Jurisdiction
(Married Women) Act, 1895 (c. 89), s. 4. On an appeal by a
husband against an order of justices made under this section,
it appeared that no notes of the evidence or of the reasons for
the decision could be produced.

Tae Courr said that this omission was most inconvenient
and unsatisfactory, and led to serious and unnecessary expense,
and that they hoped that in future notes of the evidence and
of the reasons for decisions under the Act would be sent to
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them. JAGGER v. JAGGER. June 2. Jeune Pres. and Gorell
Barnes J.

Counsel : Bargrave Deane and Priestley. Solicitors: E. F.
Fox, for E. Lodge, Wakefield; §. F. Taylor, for J. B. Cooke,
Wakefield. H.D.W.

8. LOCAL GOVERNMENT— LOCAL AUTHORITY — Bye-laws—
Validity—Erection of new buildings. The appellant was con-
victed under a bye-law, made under a local Act of Parliament
by the council of the city of Leeds, by which any person erect-
ing any new building without giving twenty-one days’ notice
in writing of his intention to the corporation, or without
having the plans approved of by the corporation, or in anywise
contrary to plans and sections which had been approved by the
corporation, was made liable to & penalty. It was not shewn
whether or not the buildings erected by the appellant complied
with the Leeds Improvement Acts. One of those Acts gave a
right of appeal to quarter sessions from the determination of
the corporation:—Held, that the bye-law was reasonable and
valid, and the appellant was rightly convicted. Coox v.
Hamnsworte. May 19. Divisional Court (Lord Russell of
Killowen C.J. and Wills J.).

Counsel: Lawson Walton, Q.C., and Bairstow; Forbes, Q.C.,
and Sir Qeorge Morrison. Solicitors: Torr & Co., for Middleton
& Sons, Leeds ; Patersons, Snow, Bloxam & Kinder, for Harrison,
Town Clerk, Leeds. P.B. H.

4. MARRIED WOMAN—TRUSTER~—Sale of real estate held on
trust for sale—Conveyance to purchaser—Concurrence of husband—
Married Women’s Property Act, 1882 (c. 75), ss. 1,18, 24. Not-
withstanding the provisions of the Married Women’s Property
Act, 1882, real estate vested in trustees (one of whom is a
woman married gince the commencement of the Act) on trust
for sale cannot be effectually conveyed to a purchaser without
the concurrence of the husband of the married woman. In re
HARENESS AND ALL8OPP'S CoNTBAOT. June 2. North J.

Counsel: Swinfen Eady, Q.C., and Peferson ; Brinton. Soli-
citors: Geare, Son & Pease; Indermaur & Brown. W. L. O,

—

6. MAYOR'S COURT — PRACTICE — Appeal to High Court—
Extension of time. Order LIX., r. 16, does not give any juris-
diction to extend the time within which notice of appeal may
be given under sect. 8 of the Mayor’s Court of London Pro-
cedure Act, 1857 (20 & 21 Viet. ¢. clvil). KirBy v. Norra
BriTIsH AND MERCANTILE INSURANCE CoMPANY. June 2. C.A.
(Lord Esher M.R., Kay L.J. and A. L. Smith L.J.).

Counsel: J, W. Moyses; Roskill. Solicitors: A. H. Dabls;
Bircham & Co. EL

6. MORTGAGE— PRIORITY— Registration — Yorkshire Regis-
tries Act, 1884 (c. 54), ss. 7, 14. Sect. 7 of the Yorkshire
Registries Act, 1884, applies to an equitable mortgage by
deposit of deeds, whether accompanied by a memorandum or
not, and deprives such equitable mortgage of priority over any
registered assurance for valuable consideration, unless a memo-
randum thereof, signed by the person to be charged, has been
registered in accordance with the Act. The expression “ actual
fraud ” in sect. 14 means fraud carrying with it grave monl
blame as distinguished from “legal” or * constructive” fraund:
BartisoN v. HoBsoN. May 21. Stirling J.

Counsel: J. B. Roberts ; Addison McLeod ; Hastings, Q.C., and
Adams; Younger; R. Hughes. Solicitors: Jagues & Co., for J.
G. Jones, Bangor; Wilde, Moore & Wigston ; Bell, Brodrick &
Gray; Warren, Murton & Miller, for Tyas & Son, Barnsley;
Stuart & Tull, for T. E. Jones, Manchester. H.B.H

7. PRACTICE — INTERROGATORIES — Action for penalties—
Criminal cause or matter—Rivers Pollution Prevention Act,1876
(c. 75), ss. 8,10. Proceedings in the county court under sect. 10
of the Rivers Pollution Prevention Aect, 1876, to obtain an
order requiring a person to abstain from the commission of an
offence against the Act are not of a penal or criminal nature,
and therefore the complainant may interrogate the person pro-
ceeded against. DxrBYsHIRE CoUNTY COUNCIL v. MAYOB, &,
or Derey. May 14, 15. Divisional Court (Grantham and
Collins JJ.).

Counsel: W. Grakam; Stanger, Q.C., and Carver. Soli-
citors: Satchell & Chapple, for Gadsby, Derby, Wynne, Holme
& Wynne, for Hughes Hallett, Derby. W. A
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NOTICE TO BOLICITORS,

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Rerorts, the Council will be obliged, if the Solicitors to whom

" application is made by any Beporter acting for the Council,
will as soon as possible after application furnish the neces-
sary Papers, logether with any information in their power as to
the names of the various Solicitors engaged in the case. At the
uame time, the Council thankfully acknowledge the assistance
they Rave already received from so many members of the Pro-
fession in furnishing the papers required to prepare accurate
reporis.

TABLE OF CASES.

Hawvzesurre (VESTRY OF) v. LOWENFELD . . Div. Ct. 66
Macoore, In re.  MACDUFF v. MACDUPF . . o .0 4. 66
PaTERsox 0. GAs LIGET AND CoxE COMPANY . . .0 4. 66
SroxELL . HEYWOOD . . . . Kekewich J. 65
TaoMsoX v, THOMSON . . . . . . .0. 4. 66

VATKINS 0. WATKINS . . . . . .04 66
Wezomwo, Inre . . . . . . . NorthJ. 66
Wesreex v. BAILEY . . . . . . WillsJ. 66

COURT OF APPEAL

REcORD oF BuUsINESS.

COURT 1.

FRIDAY, June 5.
Suman v. Ehrmann Bros. Application for judgment or new trial.
Dismissed

Ellis v. Johnson. Application for judgment or new trial. Dismissed.

Stedman v. Baker, Co. and Another. Application for judgment or new
trial. Dismissed.

MoNDAY, June 8.

The Queen v. London and North Western and Great Western Railway
Companies. Appeal from the Lord Chief Justice and Wright J.
Withdrawn.

Forrat v. Punchard, MecTaggart, Lowther & Co. Appeal from
Collins J. Varied.

In re Mitchell. Appeal from Pollock B. and Bruce J. Dismissed.

In rs Portland Urbam District Council and T. Tilley & Sons. Appeal
from Cave J. Dismissed.

Kational Provincial Bank of England, Limited v. Buffen. Appeal
from Day J. Dismissed.

Bernett v. Berry. Appeal from the Lord Chief Justice and Wright J.
Part heard.

TuEsDAY, June 9.

Iyndssy Robert Burmett v. Charles Berry. Appeal from the Lord
Chief Justice and Wright J. Dismissed.

Yatthews v. Brady. Application for judgment or new trial. Dis-

No. 20.—1896.

WEDNESDAY, June 10.
Carew and Others v. Camoys. Appesl from Day J. Cur. adv. vult.
Brown v. Binns. Appeal from Oollins J. Dismissed.
Wombwell v. Scott. Appeal from Collins J. Dismissed.

THURSDAY, June 11.
Bates v. Donaldson. Appeal from Mathew J. Cur. adv. vult.
In re Henshall Fereday, &e. Ex parte Incorporated Law BSociety.
Appeal from Day and Wright JJ. Dismissed.
In re Same. Appesl from Day and Wright JJ. Struck out.

COURT 11.

TRURSDAY, June 4.
National Insurance and Guarantes Corporations, Limited v. Invicta
Works. Appeal from Romer J. Dismissed.
In re Macduff. Macduff v. Macduff. Appeal from Stirling J. Part
heard.
FripaY, June 5.
In re Macduff. Maocduff v. Maoduff. Appeal from Stirling J. Dis-
missed.
McEKeown v. Boudard Peveril Gear Company. Appeal from Romer J.
Part heard.
SATURDAY, June 6.
McKeown v. Boudard Peveril Gear Company. Appeal from Romer J.
Dismissed.
In re Veure Monnier et ses Fils, Limited. Appeal from Vaughan
Williams J. Part heard.

MoNDAY, June 8.

In re Veuve Monnier et ses Fils, Limited. Appeal from Vaughan
Williams J. Judgment reserved till next day,

TozspAy, June 9.

Puterson v. Gas Light and Ooke Company. Appeal from Kekewich J.
Judgment delivered and appeal allowed.

In re Veuve Monnier et scs Iils, Limited. Appeal from Vaughan
Williams J. Judgment delivered and appeal dismissed. -

Fawcett v. Homan and Rodgers. Appeal from Romer J. Part heard.

‘WEDNESDAY, June 10.

Lancashire Explosives Company v. Roburite Ezplosives Company. To
stand over till Monday.

Thomson v. Thomson (Divorce). Appeal from the President. Dis-
missed.

Brownfield v. Shelton Iron, Steel and Coal Company. Order taken by

arrangement.
Fauwcett v. Homan and Rodgers. Appeal from Romer J. Part heard.

Dauring the sitting of the Courts THE WEEKLY NoTzs will be published
ouSntnrduy,au;gwalgmmaymNotaanou up fo
and including thoss of the previous Thursday. AU oases of permanent
Snterest herein will be reported én full in THE Low REPORTS.

NOTES OF DECISIONS.

- These notes are numbered for convenience of
e.g. W. N. (96) 65 (1).

roference,

1. ACCIDENT POLICY — CORTRACT — Continuing contract —
Renewal. An “accident” policy creates, not a continuing con-
tract commencing from the time it is first taken out, but
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merely a contract for the particular year for which the pre-
mium is paid, it being in reality a new contract for that year.
STokELL v. HEYWoop. Kekewich J. June 9.

Counsel: Bramwell Davis, Q.C., and E. Beaumont ; Warring-
ton, Q.C., and Yarborough Anderson. Solicitors: Bell, Brodrick
& Gray, for Harrison & Barker, West Hartlepool; Crossman &
Pritchard, for . W. Bell, West Hartlepool. G.LF.C.

2. DIVORCE—DIVORCED WIFE— Maintenance after divorce—
Alienation—Divorce Act, 1857 (c. 85), 8. 32—Divorce Act Amend-
ment Act, 1866 (c. 32), s. 1—Rules of December 26, 1865, rr. 95
to 103. Sums of money ordered under sect. 1 of the Divorce
Act Amendment Act, 1866, to be paid by a husband for the
maintenance of his divorced wife, are a purely personal allow-
ance, and, so long as the order subsists, can neither be alienated
nor released. The decision of the President afirmed. WaATKINS
v. WATEINS. June 6. C. A. (Lindley, Lopes and Kay L.JJ).

"Counsel: Bargrave Deane; Barnard ; Kilburn. Solicitors
E. J. Moeran ; Meredith, Roberts & Mills, for Sibly & Dickinson,
Bristol; Rowcliffes, Rawle & Co. W. W. K.

8. DIVORCE—VARIATION OF SETTLEMENTS—Application by
erecutors. A husband obtained a decree absolute for divorcs,
and there were no children of the marriage. Contemporaneously
with the decree nisi an arrangement was come to that a
marriage settlement of the husband’s property should be
varied in a certain way, and this arrangement was provisionally
approved by the Court, but was not binding on the wife because
she was restrained from anticipation. Shortly after the decree
had been made absolute the husband presented a petition
to have the settlement varied as arranged ; but before anything
further had been done he died :—Held, affirming the decision
of the President, that his personal representative could not
obtain a variation of the settlement. THoMsON v. THOMSON.
June 10. C. A. (Lindley, Lopes and Rigby L.JJ.).

Counsel : Bayford, Q.C., and Bargrave Deane; Inderwick,
Q.C., and Priestley. Solicitors: Rowcliffes, Rawle & Co.; Seaton
& Taylor. H.C.J.

4. GAS—ARREARS OF GAS RATES—Company—Receiver and
manager—Refusal to supply receiver until arrears due from com-
pany paid—Gas Works Clauses Act (1847) Amendment Act,
1871 (c. 41), s. 11—Gas Light and Coke Company Act, 1872
(c. axidi.), 8. 18. Marriage, Neave & Co., Limited, were supplied
with gas by the Gas Light and Coke Company. In 1896
receivers and managers of the property and business of
Marriage, Neave & Co. were appointed in a debenture-holders’
action. At this time Marriage, Neave & Co. owed to the gas
company 90! 14s. 5d. for gas supplied up to December, 1895 ;
and the gas company had gone on supplying gas to the pre-
mises since the receivers and managers had carried on the
business :—Held, reversing the decision of Kekewich J., that
the receivers and managers were not ““ new occupiers ” entitled
to demand a supply of gas without paying arrears due from
Marriage, Neave & Co., and that the gas company were entitled
to discontinue the supply of gas unless those arrears were paid.
PATERSON v. GAS LiHT AND Cokk CoMPANY. June 9. C. A.
(Lindley, Lopes and Rigby L.JJ.).

Counsel: Warrington, Q.C., and Danckwerts; Renshaw, Q.C.,
and 4. R. Kirby. Solicitors: Bedford, Monier-Williams &
Robinson ; Grundy, Kershaw, Saxon, Sampson & Co.

H.C.J.

6. HERIOT — HERIOT SERVICE — Copyhold — Evidence. A
right to take a heriot as due by heriot service may exist as
well in the case of copyhold as in that of freehold tenements of
amanor. Semble, on a question of the right of the lord to take
a heriot a8 due by heriot service presentments of the homage,
appearing on the court rolls, are not evidence, inasmuch as
they relate to a matter of private right in which the other
tenants of the manor are not interested. WESTERN v. BAILEY.
June 6. Wills J. )

Counsel : Bosanquet, Q.C'., and A. Lyttelton ; Elton, Q.C.,and
Earle. Solicitors: Western & Sons; Baileys, Shaw & Gillett.

J.F.C

6. LIMITATION OF ACTION3—ACTION TO RECOVER COSTS OF
OBTAINING AND ENFORCING NUISANCE ORDER—I11 & 12 Fict.
¢. 43, 5. 11—Public Health (London) Act, 1891 (c. 76), 5. 11. The
limitation of the time within which complaints or informations
may be laid before justices imposed by 11 & 12 Viet. c. 43,s. 11,
applies to actions brought under the Public Health (London)
Act, 1891, s. 11, to recover costs and expenses incurred in and
about obtaining and enforcing a nuisance order; so that such
actions must be commenced within six months from the time
when the costs and expenses were incurred. VESTRY OF
HamuersMrre v, Lowenrerp. June 8.  Divisional Court
(Cave and Wills JJ.)

Counsel: Macmorran, Q.C.; Hawtin.
Sons & Room ; A. Arnold Hannay.,

Solicitors: Tatson,
W. A.

7. WILL —CONSTRUCTION — Falsa demonstratio. Bejuest
of all a testatrix’s shares in & railway company, in which
the testatrix never had any shares:—Held, to pass debenture
stock of that company. In re WEEDING. June 6. North J.

Counsel: J. F. Popham ; C. E. E. Jenkins ; Bardswell. Soli-
citors : Woodcock, Ryland & Parker ; Percy F. Higginson ; Snow,
Snow & Fox. w.LC.

—

8. WILL—CHARITABLE BEQUEST—Blank space ¢n will—
“ Charitable or philanthropic” purpose. A testator bequeathed
money “for some one or more purposes charitable, philan-
thropic, or .” And he indicated persons by whom the
Pprecise purpose or purposes were to be named :—Held, affirming
the decision of Stirling J., ante p. 28, that the gift was not
made invalid by the blank, for that it must be treated as &
gift for “purposes charitable or philanthropic,” but that as
such it was bad, becanse the word “ philanthropic ” included
objects which the Court did not recognise as charitable. In re
MAODUFF. MAODUFF v. MAoDUFF. June 5. C. A. (Lindley,
Lopes and Rigby L.JJ.).

Counsel : Sir R. Webster, A-G., and Ingle Joyce ; Iadley;
Whitworth. Solicitors: Hare & Co.; Thomas Webster.

H.C.J.
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NOTICE TO SOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Rxrors, the Cauncil will be obliged, if the Solicitora to whom
application is smade by any Reporter acting for the Council,
will as soon as possible after application furnish the neces-
sary Papers, together with any information in their power as to
ke names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many membera of the Pro-
JSession in furnishing the papers required to prepare accurate
.'M' E ..n:‘..a e v e

TABLE OF CASES.

. L pags
CarrER Axp Otrees v: Rrosy & Co. . . . Div. Ct. 68
JACKIOK 9, RaINFORD CoLLTERY COMPARY. .. .. ChittyJ. 67

Mmpizsxx (CounTy COUNCIL OF) v. ASSESSMENT COMMITTEE OF

8r. Gzoror’s UNION . . . . « Div.Ct. 68
Bz6. . CounTy CouxoiL or Weer Rinixe or YORKSHIEE
Div. Ct. 68
RicaMoxp HiLi SteAMsHIP COMPANY v. CORPORATION OF THE
Tamrry House o . . . . .0 4. 68
sm-. Inre - . . . . . e NorthJ. 68
Sln'l ?. Gn-'o T e . . . . . Y Div. G't. 68

COURT OF APPEAL

Reoorp or Businkss.

COURT I

FRIDAY, June 12,

Inre Addison. Appeal from Mr. Registrar Giffard. Dismissed.
Mansion House Association on Railway and Canal Traffic for the
United Kingdom v. London and North Western Raslway Company.
Appeal” fiom TCollins J., 8ir F. Poel amd Vistount Cobham.
< Dismissed.
Monpay, June 15.
E. Carter v. W, Rigby & Co. Appeal from the Lord Chief Justice and
. WrightJ. Dismissed. -
' Fodter.x. Fabris. Appeal from Kennody J. Dunmaed
'James v. Cochrane. Appeal from Kennedy J. Dismissed.

Toxspay, June 16.
Baring v. Rosslyn. Appeal from Collins J. Dismissed.
. Bichmond Hill Steamship Company v. Corporation of the Trinity
House. Appeal from the Lord Chief Justice. Dismissed.
Halbot and Another v. Boardman & Co. Appeal from Lawrance J.
Part heard.
‘WEDXESDAY, June 17.

Halbot and Asnother v. Boardman & Co. Appeal from Lawrance J.
Dismissed.

No. 21.—1896.

THaURSDAY, June 18.

Bingley . Yorlulme Banking Company, Limited. ' Appeal from
Lawrance J. Dismissed.

COURT IL v

THURSDAY, June 11.

Fawoett v. Homan and. Bodgers. Appeal from Bomer .f. Cur. adv.
vult.
In re Trade Mark No. 58405 " Appeal from Kebmoh J. . Part
heard. .
Fxmn, June 12,

In re Trade Mark No. 58,405 Appeal from refusal Qfm'th. to
expunge the trade-mark “Bovril” Dismissed.’

Rudd v. James. Appeal from Kekewich J. Judgment reserved.

Metropolitan Railway Company v. Great Western Railway Company
Appeal from Chitty J. Part heard.

) Summu. June 13. -
Mdmpoktaa Badway .&m v. Great Wem Ra‘lm Omnpny.
Appeal from Chitty J.. Part heard, - . "

MoxDAY, June 15. R

Metropolitan Railuay Company v. Great Western Ratlway Compauy.
Appeal from Chitty J. Part heard.

TuzspaY, June 16.

Metropolitan Railway Company v. Great Western Railway Company.
Appeal from Chitty J. Dismissed.

Lancaskire Ezxplosives Company, Limited v. Roburite Fxplosives
Company, Limited. Appeal from Kekewich J. Part heard.

‘WEDNESDAY, June 17,

In re Le Brasseur and Oakley. Appeal from Kekewich J. Cur. adv,
vult.

Lancashire Ezxplosives Company, Limited v. Roburile Iszplonveo
Company, Limited. Appeal from Kekewich J, Part heard, -

During the sittings of the Courts THE WEEKLY NoTES will be published
on Baturday, and will generally comprise Notes of Decisions up to and
¢ncluding those of the previous Thursday. All cases of permanent
interest noted herein-will be reported in full in Tae Law RrEPORTS.

——

NOTES OF DECISIONS,

Mmmmhndfa'mv:dm .
e.g,WN.(DC)G‘J(l). A .

1. COMPANY — BORROWING POWERS — licalled capital.
The articles of association of a company anthorized the com-
pany to borrow, upon mortgage of its freehold and leasehold
hereditaments, works, ““and other property and effects ” for the
time being of the company, or upon bonds or debenture notes
of the company, or ‘““in such other manner as the company
may determine.” The memorandum of association contained
no reference to borrowing.

Held, that the company could under its articles mortgage its
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uncalled capital. JacksoN v. RAINFORD COLLIERY CovPANY,
Livrrep. June 11. Chitty J.

Counsel : Macnaghten ; Sheldon.
Russell, Hill & Co.

Solicitors: Collyer-Bristow,
W.C.D.

2. COUNTY COURT — APPEAL — County Courls Act, 1888
(. 43), 5. 120. 'The absolute right of appeal given by se:t. 120
of the County Courts Act, 1888, in actions of contract and tort,
where the debt or damage claimed. exceeds 201., extends to cases
where the defendant’s counter-claim exceeds 201., although the
claim of the plaintiff is below that amount. SwrTm v. GiLL.
June 15. Divisional Court (Cave and Wills JJ.).

Counsel: Buckmaster; J. E. Bankes. Solicitors: Prior,
Church & Adams, for W. H. Forster, Leeds; Hamlin, Grammer
& Hamlin, for J. Vosper Curry, Bradford. W.J. B.

8. POOR-BATE — BATEABILITY —Offices of county council.
Premises used by a county council for the purposes of the
administrative business of the county are not exemptv from
rateability. Premises were occupied jointly by the quarter
sessions of a county and by the county council :—Held, that
the occupation must be apportioned, and that to the extent
fo which the premises were occupied by the county council
they were rateable. CounTY CoUNOIL OF MIDDLESEX . ASSESS-
MENT COMMITTER OF ST. GEORGE'S UNIoN. June 5. Divisional
Court (Cave and Wills JJ.).

Counsel: Danckwerts ; Bosanquet, Q.C. and Ryde.
tors: R. Nicholson; W. J. Fraser.

Solici-
J.F.C.

4. PRACTICE—JOIRDER OF PLAINTIFFS—Several causes of
action—Employers’ Liability Act, 1880 (c. 42). Order xuiv.,
r. 18, of the County Court Rules does not enlarge the power of
joinder of plaintiffs given by Order mr, r. 1, nor allow of
persons -being joined a8 plaintiffs in actions under the Em-
ployers’ Liability Act who could not have been so joined in
actions of other kinds. By the flooding of a mine of the
defendants fifty miners, who were in their employment, were
drowned. Thereupon fifty persons, being relatives respectively
of the deceased miners, joined in bringing one action in the
County Court against the defendants under Lord Campbell’s
Act and the Employers’ Liability Act in respect of their deaths,
which were alleged to have been caused by the negligence of
the defendants or of their servants :—Held, that, as their causes
of action were several, they could not be joined in one action.
CARTER AND OrHERS v. RigBY & Co. June 2. Divisional
Court (Lord Russell of Killowen C.J. and Wright J.).

Counsel: Jelf, Q.C., and H. T. Boddam ; Bigham, Q.C., and

C. A. Russell. BSolicitors: Hollingshead & Moody ; Watson,
Sons & Room, B R O+

5. SHIP — MEASUREMENT OF TONNAGE — Deck cargo —
Horses and cattle—Merchant Shipping Act, 1876 (c. 80), s. 2.
Held, afftrming the judgment of the Lord Chief Justice, reported
[1896] 1 Q. B. 493, (1) that live animals, such as horses and
cattle, were goods within the meaning of sect. 23 of the Mer-
chant Shipping Act, 1876, which provided that, where goods
were carried as deck cargo, all dues payable on the ship’s
tonnage should be payable as if there were added to the ship’s
registered tonnage the tonnage of the space occupied by sueh
goods at the time at which sach dues became payable; and
(@) that, for the purposes of the computation of such tonnage,
the measurement ought to include only the space occupied by
the animals themselves, fair allowance being made for their
bodily movements, and ought not to include the shed or pens
in which the animals were confined. RicmMoNp HIiLL BTEAN-
sHIP COMPANY v. CORPOBATION OF THE TrINITY HoUsE. June 16,
C. A. (Lord Esher M.R., Kay L.J. and A. L. Smith L.J.).

Counsel: Bucknill, Q.C.,and Butler Aspinall ; Lawson Walton,
Q.C., and Holman. "Solicitors: Sandilands & Co.; Downing,
Holman & Co. E. L.

6. SBTAGE LICENCE, GRANT OF — CONDITION. A county
council acting as the licensing suthority for the performance of
stage plays may, in,the exercise of. their discretion, attach to
the grant of a licence for such performances a condition that
the grantee shall undertake not to apply to the excise authori-
ties under 6 & 6 Will. 4, ¢. 89, 8. 7, for an excise licence to sell
intoxicating liquors in his theatre. Ta®m QUEEN v. CoUNTY
CouNciL oF WesT RipiNg oF YORKSEIRE. June 5. Divisional
Court (Cave and Wills JJ.).

Counsel: Macmorran, Q.C., and Low; Asquith, Q.C., and
Roskill. Solicitors: Andrew, Wood & Co. ; Badham & Willi«énu.

J.F.C.

7. TRUSTEE ACT, 1893 (o, 53), 5. 4¢—SALE OF SURFACE AND
MINERALS APART—Service of petition. An order was made
authorizing the separate sale of the copyhold interest in sur-
face and minerals under settled copyhold land, following the
order made in Re Willway’s Trusts, Seton on Decrees, 5th ed.
1470; service on a beneficiary in remainder out of the jurisdic-
tion known to object to a sale being dispensed with, In re
SKINNER. June 6. North J. .

Counsel: R. Wright Taylor. Solicitor: W. H. Tattam, for
J. 8. & C. A. Whall, Worksop. D.P.

2
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NOTICE TO BOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Rerorrs, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the namee of the various Solicitors engaged in the case. At the
same lime, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required to prepare accurate
reports.

TABLE OF CASES.

. PAGY
BrADFORD v. MAYOR, &C, OF EASTBOURNE . Die.Ct. 71
CazTze 0. RiGBY . . . . . . . .04 T
Corxruicus, TS . . . . . . .C.A 70
Dreenss v, DIBBINS . . . . ChittyJ. 170
Ewuiorr, In re.  KrxLLY 0. Ez.uorr . . . ChittyJ. 72
Hocn.n v. ANBAH . . . . . . Div.Ct. 70
Hopeox v. HeorAND . . . . . Kekewich J. 70
Huzes, In THR Gl00DS OF . . . Jeune Pres. 72
Lock Awp ANOTHER, APP3,; van..um INVESTMENT AND
Lawp MorTGAGE CoMpPANY, REsPs. . . .HL 70

MaxcaxsTER, SHEFFIELD, AND LINCOLNSHIRR RAILWAY COMPANY
¢. GOVERXOR, DEPUTY-(0VERNOR, ASSISTANTS, AND GUAR-
n1ANS oF THE PooR IN THE Towx or KinasToN-uPON-HuULL

Div. Ct. T1

Prirce v. BuxTiNG. REG. v. WEDD ANXD ANoTEEB. [Ex parts
Pearce. . . . Div. Ct. 72
_ Reg. v, TynsuouTH Distmicr Govson. . . . Din Gt 71
Rosmvsox v, HARKIN . . . . . Stirling J. 72
RuDD 0. Jamms . . . . B .C 4 T

WHITTAKER #. SCABBOROUGH' Pon ‘I:wsnm ComPaxy . 0. A.
WHITwHAM v. WEeTMINSTER BRYMBO CoAL AND COEX COMPARY
C A

COURT OF APPEAL

RecorRD or BUSINESS.

COURT L

Fripay, June 19.

Incandescent Gas Light Company, Limited v. De Mare Incandescent
Gas Light System, Limited, and Others. Appeal from Wills J.
Part heard.

SATURDAY, June 20.

Weldon v. Maéthews. Appeal from Cave J. Dismissed.
Bates v. Donaldson, Appeal from Mathew J. Dismissed.
Kruger v. Jackson. Appeal from Vaughan Williams J. Dismissed.
In re an Arbitration between Meadows and Another and Kenworthy.
Appeal from Cave J. Dismissed.
Inte A, E. Fenton, Ews parte Mary Catheart. Appeal from Pollock B.
Dismissed.
No. 22.—1896.

MoxpaY, June 22.°
{Hodga v Walton-upon Trent Bridge Compa
Jemm 4nother v. The Same. Appesl fmn Kennedy J. Dis-

Whittaker v. Scarborough Post Newspaper Company, Limited. Appeal
from Collins J. Allowed.

Chaddock v. British South Africa Company. Appeal from Collins J.
Dismissed.

Roller v. Barrow. Appeal from Collins J. Dismissed.

The Ciudad de Reus. Ouwners of the SS. Dunbeth v. Owners of the 8S.
Ciudad de Reus. Appeal from the President. Part heard.

TuzspaY, June 28.

The Ciudad de Reus. Owners of the 88. Dunbeth v. Owners of the S8.
Ciudad de Reus, Appeal from the President. Dismissed.

Western Morigage and Investment Company, Limited v. Forbes.
Appeal from Collins J. Dismissed.

‘WEDNESDAY, Juno 24.

Incandescent Gas Light Company, Limited v. De Mare Incandesoert
Gas Light System, Liméted, and Others. Appeal from Wills J.
Dismissed.

The Copernicus. Liverpool, Brazil and River Plats Steam Navigation
Company, Limited v. Benjamin Holmes. Appeal from Barnes J.
Dismissed.

The Queen v. Justices of Kent and G. Sharp and W. N. Chapmar and
Others. Appeal from the Lord Chief Justice and Wright J.
Part heard.

THRURSDAY, June 25.

The Queen v. Justioes of Kent and G. Sharp and W. N. Chapman and
Others, - Appeal from the Lord Chief {Justice and Wright J.
Dismissed. .

COURT II.

THUREDAY, June 18,

Lanocashire Ezplosives Company, Limited v. Roburite Ezplosives Com-
pany, Limited. Appeal from Kekewich J. Part heard.

FRrIDAY, June 19,

Imwaahcra Ezplosives Company, Limited v. Roburite Explosives Com-
pany, Limited. Appeal from Kekewich J. Dismissed.
In re Catiley (Infants, &c.). Appeal from Chitty J. In camerd.
Part heard.
Moxpay, June 22,

Rudd v. James. Appeal from Kekewich J. Dismissed.

In re Cattley (Infants, &c.). Appeal from Chitty J. Heard in camerd.

In vre South African Trust and Finance Company. Appeal from
V.ughn Williams J. Part heard.

TuErspaY, June 23,

In re South African Trust and Finance Company. Appeal from
Veughan Williams J. Allowed.

James v. Harris. Appeal from Kekewich J. Settled.

How v, Earl Winterton. Appeal from Kekewich J. Part heard.

‘WEDNESDAY, June 24,

Whitwham v. Westminster Brymbo Coal and Coke Company. Appeal
from Chitty J. Dismissed.

In re Davies. Davies v. Parry. Appeal from Kekewich J. Stands
over till this day week.

Lovibond v. Lovibond. Appeal from North J. Part heard.
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During the sittings of the Courts THE WEEKLY NoOTES will be published
on Saturday, and will generally comprise Notes of Decisions up to and
tnoluding those of the previous Thursday. Al cases of permanent
interest noted herein will be reported in full in Tae Law REPORTS,

NOTES OF DECISIONS.

« These notes are numbered for convendence of reference,
e.g. W. N. (96) 70 (1).

4, CONTRACT — FRAUDS, STATUTE OF, s. 4 —Part perform-
ance—Possession taken before, but continued after, the contract.
A contract for a lease of land for more than three years was,
after negotiation, entered into and reduced into writing in
the form of a draft lease, which, however, was never signed
by the intended lessor. On the day before the contract was
made, the intended lessee was let into possession, and he sub-
sequently continued in possession and paid rent according to
the contract :—Held, that, although the entry into possession
was antecedent to the contract, yet the subsequent continuance
in possession being, under the circumstances, unequivocally
referable to the contract, constituted an act of part performance

- | sufficient to take the case out of the Statute of Frauds

1. ADMIRALTY INSURANCE. (MARINE)—Freight—Time of
engagement of goods— Loading port. By a policy on freight «at
and from any port or ports of loading on the west coast of
South America fo any port or ports of discharge in the United
Kingdom,” the freight was to be covered “ from the time of the
-engagement of the goods.”

Goods were engaged for the vessel and were ready for ship-

ment in her at the time of her loss, which occurred before her
arrival at her first loading port on the west coast of South
America.
+ Held (afirming’the decision of Gorell Barnes J., ante p. 47 (1)),
that the engagement clause must be construed with reference to
the voyage described in the policy, and, therefore, the risk had
not attached. Tar CopeeNicus. June 24. C. A. (Lord
Esher M.R., Kay and A. L. Smith, I.JJ.).

Counsel : Joseph Walton, Q.C., and Carver ; Sir Walter
Phillimore and Hamilton. Solicitors: Stokes & BStokes, for

Thornely & Cameron, Liverpool; Waltons, Johnson, Bubb &
Whatton, T.L. M.

2. APPEAL—GARNISHEE ORDER— Practice and procedure.”
A garnishee order is & “ matter of practice and procedure”
within sect. 1, sub-sect. 4, of Finlay’s Act (57 & 58 Vict. c. 16),
and an appeal from a judge at chambers making a garnishee
order absolute must be to the Court of Appeal. HOCELEY v.
Ansas (RE@AN, garnishee). June 24. Divisional Court (Cave
and Wills JJ.).

Counsel: F. Dodd; Rufus Isaacs. Solicitors: Templer, Dunn
& Miller ; Smith & Gofton. J.F. C.

8. COMPANY — SHAREHOLDER — Payment of shares in
advance of calls—Interest out of capital—Companses Act, 1862
(c. 89), ss. 14, 38; Table A4, clause 7. Decision of the Court of
Appeal, [1896] 1 Ch. 397, affirmed without hearing the re-
spondents’ counsel, and appeal dismissed with costs. Lock
AND ANOTHER, APPS.; QUEENSLAND INVESTMENT AND LAND
MorTeAGE CoMPANY, LimMiTeDp, REsps. June 18. H. L. (Lord
Halsbury L.C., and Lords Herschell, Macnaghten, Morris and
Shand).

Counsel: Millar, Q.C.,and E. Brodie Cooper ; Graham Hastings,
Q.C., and C. E. E. Jenkins. Solicitors: Askurst, Morris, Crisp
& Co.; Trinder & Capron. J. M. M.

Hopsoxn v. HEuvLaND. June 18. Kekewich J.

Counsel: Warrington, Q.C., and Elgood ; Renshaw, Q.C., and
Craig. Solicitors: Charles Jupp, for. Walter A. Lomer & Som,
Southampton; Speechly, Mumford, Landon & Rodgers, for
Charles Lamport, Southampton. C.C.M.D.

5. CONTRACT—OPTION OF PURCHASE—Time limited—Thre
months' notice—Notice by agent—Unauthorized ageni—Raitifica-
tion. Articles of partnership provided that on the death of
either partner during the partnership term, the surviving
partner should have the option of purchasing the share of the
deceased partner upon giving notice in writing of his intention
80 to do within three months from the death, and that in ascer-
taining the price to be paid for the share of & deceased partner
after such notice, nothing should be allowed for the goodwill of
the business. On the 4th of April, 1895, one of the partnem
died ; anoticein writing signed by the solicitor of the surviving
‘partner, and purporting to give notice that it was the sur-
viving partner’s intention to purchase the deceased partmer’s
share, was sent in within the three months pursusnt to the
articles. The surviving partner was at this {ime a luna!ﬂc-
On the 8th of August, 1895, a notice to exercise the said option
to purchase signed by the committee of the surviving partner
was sent in. It was contended on behalf of the surviving
partner that even if the first notice was irregular, the second
notice related back to the date of the first notice, and entitled
the committee of the surviving partmer to purchase the sharm
of the deceased partner without paying anything for the good
will, _

Held, that as the option to purchase had not been exercised
within the time limited by the articles, there was no contract
which could be confirmed by the second notice, and conse
quently, that the committee of the surviving partner was not
entitled to the benefit of the provision in the articles, DIBBINS
v. DieBINs. June 19. Chitty J.

Bolton Partners v. Lambert, 41 Ch. D. 295, distinguished.

Counsel: Farwell, Q.C., and T. L. Wilkinson ; Byrne, 9-Ca
and Eustace Smith. Solicitors: Greenop & Sons; Thomas
Lovell. W.C. D.

6. FRIENDLY SOOIETY—INSTRUMENT OF DISSOLUTION—
Infant members—Friendly Societies Act, 1855 (c. 63), 88 9, 13,

15, 21, 25, 27— Friendly Socicties Act, 1875 (c. 60), s5. 6, 9, 13
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1621, 25. In 1878 a friendly society, called the Juvenile
of the Royal Social Design Lodge, was formed under
the Friendly Societies Act, 1855, by the members of the lodge
for the benefit of their children. The rules of the juvenile
deanch provided that it should consist only of members
Patweontheagesofaixmd eighteen. Rule 8 placed the
government of the juvenile branch in the hands of a committee
‘of eight persons appointed by the members of the lodge. In
3895 the juvenile branch had become reduced to six members
‘of abont sixteen years of age, and in February, 1895, these six
members, by their fathers or gnardians, signed an instrument of
dissolution, with a view to dividing the assets of the society
‘among themselves.
- Held, by the Court of Appesal, affirming the decision of
Kekewich J., that, having regard to seota. 156 and 25 of the Act
'0f 1855, rule 8 was not a mere rule of management proceeding
‘from the members, which they need not observe longer than
they liked, but was a rule imposed upon the society by those
who established it, and which the members by themselves
oould not get rid of; that rule 21, which said that no rule
should be made or altered without the consent of a majority
of the members, did not enable the members to repeal rule 3,
but prevented the committee of management from altering
‘the rules without the consent of the members; and that the
'members of the juvenile society could not dissolve it without
-the congent of the committee, which had not been obtained.
Held also, that the constitution of the society had not been
‘altered by the Friendly Societies Act, 1875, which repealed
i"lile Act of 1855, but, by sect. 6, preserved the rules of existing
‘mocieties 80 far as they were not contrary to any express
“povision of the Act; that the rules were still in force, and
‘#hat the instrument of dissolution must be set aside as ultra
‘Wires, Bupp v. James. June 22. C. A. (Lindley, Lopes, and
“Rigby 1.37.).
. Counsel: R. Younger ; Renshaw, Q.C., and Lightwood. Soli-
titors: Chamberlayne & Short ; Sole, Turner & Knight.
' Ww.LG

) 7. LOCAL GOVERNMENT — PRIVATE DRAIN DRAINING
{KEVERAL HOUSES—Liability to repair. A drain-pipe passing
iWrough private property received the drainage of several
thouses belonging to different owners before it joined the public
:séwer. The pipe having become a nuisance the local authority
.of the district, who had adopted the Public Health Acts Amend-
|Aet, 1890, gave the owners of the said houses notice under
:0ee, 41 of the Public Health Act, 1875, to repair it, and, on
failure of the owners to comply with the notice, executed the
Decessary work themselves, and claimed to recover from the
.owners the expenses incurred by them in so doing:—Held, that
the pipe in question was a “private drain” within the mean-
ng of sect. 19 of the first-mentioned Act, and that the local
‘authority were entitled to recover. BRADFOED v. MAYoOR, &o.,
or EreTnourne. June 18. Divisional Court (Lord Russell of
Killowen 0.J. and Wills J.).

8elf v. Hove Commissioners, [1895] 1 Q. B. 685, followed.
B& v, Hare, [1895] 1 Q. B. 906, disapproved.

Counsel: Macmorran, Q.C.; Boxall. Solicitors: Lawson

Lewis ; Sharpe, Parker & Co. J.F.C.

8. 100AL GOVERNMENT — SEWERS — New buildings —
Refusal of local authority to approve plans. An owner of land'
in & rural sanitary district proposed to develop it as a building
estate, and deposited with the local authority plans of the pro-
posed new streets and of the proposed buildings, from which it
appeared that each of the buildings was to be drained with a
separate drain ending in the soil of one of the proposed new
streets. The local authority refused to approve the plans
unless he would undertake to construct at his own expense the
sewers with which the drains were intended to communicate
and also the necessary main outfall sewer:—Held, that the
local authority were not entitled to attach such a condition to
their approval. THE QUEEN v. TYNEMOUTH DI1sTRICT COUNOIL.
June 18. Divisional Court (Lord Russell of Killowen C.J. and
Wills J.).

Counsel : Robson, Q.C., and Alex, Glen; Lawson Walton, Q.C.,
and Welles Chitty. Solicitors: Leadbitter & Harvey; William-
son, Hill & Co., for Whitehorn, North Shields. J.F.C.

9. POOR-RATE — OCOUPATION — River-bed —Foreshore, moor-
ings, and pontoon. A railway company was rated to poor-rate
in respect of property deseribed as * foreshore and moorings, to
which pontoon and apparatus are attached.” For the purposes
of a steam-ferry across a tidal navigable river, the railway com-
pany provided a pontoon, which was used as a landing-stage,
and floated at high water, and settled on the mud at low water,
in front of a pier, which projected into the river, and was
built upon piles driven into the foreshore or bed of the river,
and was the property of the corporation of the borough. The
pontoon was fastened by chains or moorings to the pier, and
to protect the piles of the pier the railway company had driven
a pile into the bed of the river. This pile was bolted to the
pier, but was the property of the railway company. The chain
from the pontoon passed round this pile to reach the pile of the
pier. On a case stated on appeal from the rate :—Held, that the
railway company was not in occupation of the property charged,
and therefore was not liable to be rated. MANCHESTER, SHEF-
FIELD, AND LINCOLNSHIER RAILWAY COMPANY v. GOVERNOR,
DEPUTY-GOVERNOR, ASSISTANTS, AND GUARDIANS OF THE PooR
¥ THE TowN oF KiNasToN-UPON-HULL. June 24. Divisional
Court (Cave and Wills JJ.).

Counsel : Ryde; Moulton, Q.C., and F. Dent. Solicitors:
Bell, Brodrick & Gray, for Robert H. Winter, Hull; Cunliffes &
Davenport, for R. Lingard Monk, Manchester. ~P.B.H

10. PRACTICE—JOINDER OF PLAINTIFFS—Several causes of
action—County Court Rules, 1889, Order i1, r. 1 ; Order xLIV.,
r.18. Decision of the Divisional Court (ante, p. 68) affirmed.
CARTER v. R1eBY. June 16. C. A. (Lord Esher M.R., Kay and
A. L. 8mith L.JJ.).

Counsel : Bigham, Q.C., and C. A. Russell; Jelf, Q.C., and
Ellis Hill. Solicitors: Preston, Stow & Preston, for Hollings-
head & Moody, Tunstall; Watson, Sons & Roon A. M.

11. PRAOTICE—LIBEL— Interrogatories—Circulation of news-

paper, 1In an action against the proprietors of a newspaper for
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an alleged libel published in their newspaper, the plaintiff
an interrogatory to the defendants asking the

number of copies printed and circulated of the issue of the
newspaper in which the alleged libel was contained, and
the defendants answered that a considerable number of copies
of that issue were printed and published:—Held, that the
) defendants ought not to be ordered to give a further and better
answer to the interrogatory. WHITTAKER v. ScARBoROUGH PoST
NEWsPAPER CoMPANY. June 22, C. A. (Lord Esher M.R.,
Kay L.J. and A. L. Smith L.J.).

Parnell v. Walter, 24 Q. B. D. 441, overruled.

Counsel: Montague Lush ; Scott Fox. Solicitors: Iliffe, Henley
& Sweet, for Watts, Kitching & Donner, Scarborough ; Radford
& Frankland, for Birdsall & Cross, Scarborough. E. L.

—_—

12. PROBATE—WILL MADE IN EXECUTION OF A POWER OF
APPOINTMENT—Domscile of testator. A testatrix, who died
domiciled in France, made, in execution of a power of appoint-
ment, a will, which apart from that circumstance would have
been invalid as not being in accordance with French law.

Held, on the authority of In the QGoods of Alexander, 29 1. J.
(N8.)P. & M. 92, In the Goods of Hallyburton, L. R. 1 P. & D.
90, and D’Huart v. Harkness, 84 Beav. 324, that the will must
be admitted to probate. IN THE Goops or Huber. June 23.
Jeune Pres.

Counsel : Bargrave Deane. Solicitor: 4. W. Burn,

H.D. W.

18. THAMES CONSERVATORS— Rightito take sand— Rights of
owner of shore—‘ Bed” —* Shores ” — Thames Conservancy Act,
1894 (c. clexxvii), 5. 87. Sect. 87 of the Thames Conservancy
Act, 1894, makes it unlawful for any person other than the
Conservators, their agents, &c., to dredge or raise sand from the
bed of the Thames, except with the licence of the Conservators.
The appellant raised sand, without such licence, from a place
between bigh and low water-mark of the Thames, within the
district of the Conservators. He claimed to take the sand
under a licence from a lessee, holding under a lease, which
demised the right to take sand from the place in question:—
Held, that the place was part of the “ shores” of the river, not
of the “bed ” within the meaning of sect. 87, that the Act did
not interfere with the right of the lessee to license the appellant
to take sand, and therefore the appellant could not be convicted
of an offence against the Act. PEARCE v. BuNTiNG. THE
QuEER v. WEDD AND ANOTHER, Ex parte PEARCR. June 17.
Divisional Court (Cave and Wills JJ.).

Counsel : Channell, Q.C., and Scrutton ; Jelf, Q.C., and J. E.
Bankes. Solicitors: Farlow & Jackson ; James Hughes.

P.B. H.

14, TRESPASS—DAMAGES— Deposit of spoil—Injury to land—
Way-leave—Measure of damages. 'The defendants for a period of
about eight years tipped spoil from their colliery upon & plot of

. land belonging to the plaintifis and covered about half of it
with spoil to a great depth. The official referee assessed the

damages at 2007, the amount of the diminution in value of {]
plaintiffs’ land. He reported that the plaintiffe contended th
the proper measure of damage was the reasonable value to il
defendants for tipping purposes of the plaintiffs’ land when'tl
tipping began, and he found this to be963l. Held by Chitty
[1896] 1 Ch. 894, that on the principle of the way-leave cas
(Martin v. Porter, 5 M. & W. 851; Jegon V. Vivian, L. ]
6 Ch. 742; and Phillips v. Homfray, L. R. 6 Ch. T70)
damages as to the part covered with spoil ought to be assess¢
on the latter principle, and the damages as to the rest on il
former. This made the damages 5501 :—Held, on appeal by t
defendants, that the principle of this judgment was right,
way-leave cases applying, as they went on.the ground thst
person using another’s land must pay for the use of it. W
WHAM v. WESTMINSTER BRYMEO CoAL AND CoEE CoMPAN
June 24. O. A. (Lindley, Lopes and Rigby L.JJ.). )
Counsel: C. A. Russell; F. Thompson. Solicitors: Norri
Allens & Chapman, for J. B. Pollitt, Manchester; Field, Rosx
& Co., for Evan Morris & Co., Wrexham. H.CJ.

15. TRUSTEE—LIABILITY—Right fo coniribution agasnst &
{rustee—Statute of Limitations. The principle established i
Wolmershausen v. Gullick, [1893] 2 Ch. 514, that the Stah.l!et
Limitations does not begin to run against a surety suing
co-surety for contribution until the liability of the surety!
established, applies equally to the case of a trustee claimin
contribution against his co-trustee in respect of a lisbilit
incurred from loss occasioned to the trust estate by their join
default. In such a case, therefore, time does not begin to ri
as between the co-trustees until the claim of the cestus gue irs
has been established against one of them. ROBINSON v. Hnm
June 17. Stirling J.

Counsel : Hastings, Q.C., and C. E. Bovill; Grosvenor Wo.od‘
Q.C., and Curtis Price. Solicitors: Clinton & Co. ; WGSAI:.h

16. WILL—ABSOLUTE GIFT—Subsequent condition repugnir
— Legacies out of proceeds of sale. A testator gave his plants
tions in Assam and all other his estate to the plaintiff absolute!
subject to the payment of his debts, general and testamentar.
expenses, and after appointing her executrix continued, “¢
any sale by the” plaintiff “of the said tea plantations Il
and direct her to pay my brother the sum of 10007 out of tb
proceeds of such sale, also the further sum of 5001. out of th
proceeds of such sale to ” the testator’s sister.

Held, first, that the direction to pay these legacies imposed X
obligation on the plaintiff to ell, and secondly, that the tes
tator had attempted to create a new kind of estate unknows
the law, and that the direction as to the payment of the legaci®
was repugnant and void, and that the property, therefor®
belonged to the plaintiff absolutely. In re ELuiorr. KeLLTY
Erviorr. June 24. Chitty J. .

Counsel: Byrne, Q.C., and A. R. Kirby; H. Terrell. ol
citors: Churchill; Lumley & Lumley. W. 0. D
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NOTICE TO S8OLICITORS.

With the view of insuring the greatest possible accuracy and
rapidily in the various publications connected with the Law
' RerorTs, the Oouncil will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the-Council,
will as soon as possible after application furnish the neces-
- sary Papers, together with any information in their power as to
. the mames of the various Solicitors engaged in the case. At the
~same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required to prepare accurate
reports.
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COURT OF APPEAL

‘ RECORD OF BUSINESS,

COURT I

FrIDAY, June 26.

Ballantyne & Co. and Others v. Mackinnon. Appeal from the Lord
Chief Justice. Part heard.

Moxpay, Juno 29.

Wood v. Ffrench. Appeal from Collins J. Dismissed.

In re Proceedings under the River Pollution, &e., Acts, 1876 and 1893,
by the Derbyshire County Counoil against the Mayor, &c., of Derby,
and In re the Local Government Act, 1888, dc., &c. Appesal from
Grantham and Collins JJ. Dismissed.

TuxepaY, June 30.

The Siberian. Bteamship Allegheny of London, Limited v. J, H. Allan
*  and B. G. Allan, Owners of the Steamship Siberian. Appeal from
the President. Allowed.

‘WEDNESDAY, July 1.

The Barrister. Ouwners, Master and Crew of the Condor V. Owners of
{he Barrisier. Appeal of defendants and cross-appeal of plaintiffs
from the President. Part heard.

THURSDAY, July 2.

Fhe Barrister. Owners, Master and Crew of ths Condor v. Owners of
the Barrister. Appeal of defendants and cross-appeal of plaintiffs
from the President. Dismissed.

No. 23.—1896.

Maggie McNair. Greenock Steamship Company, Limited v. Owners of
the Steamship Maggis McNair. Appeal from the Prosident. Dis-
missed.

Winstanley. Ouwners of the Govino v. Owners of Winstanley. Appeal
from the President. Part heard.

COURT IL

THURSDAY, June 25.
How v. Earl Winterton. Appeal from Kekewich J. Our. adv. vuld.

Fripay, June 26.

In re Le Brasseur and Oakley, and the Solicitors’ Aot. Appeal from
Kekewich J. Dismissed.

In re Yates. Nochmer v. Yates. Appeal from Stirling J. Dismissed.

Johns v. Johns (Divorce). Appeal from Barnes J. Dismissed.

W. H. Hern v. B. A. Hern (Divorce). Appeal from Barnes J. Part
heard.

MoxpaY, June 29.

Fawcett v. Homan and Rodgers. Appeal from Romer J. Judgment
delivered and appeal allowed.

W. H. Hern v. B. A. Hern (Divorce). Appeal from Barnes J. Part
heard.

TuEsDAY, June 30.

Bennetts & Co. v. McTlwraith & Co. Appeal from Collins J. Allowed.

Cargo Owners ex S8. Duke of Sutherland. Appeal from Collins J.
Dismissed.

Nelson Bros., Limited v. Shaw, Savill and Albion Company, Limited.
Appeal from Collins J. Dismissed.

Fouwler v. Shirley. Appeal from Bruce J. Part heard.

. . ‘WEDNESDAY, July 1.
Fowler v. Shirley. Appeal from Bruce J. Dismissed. .
In re Davies. Parryv. Parry. Appeal from Kekewich J. Stands
over for a week.
Elrmann v. Erhmann, Appeal from Stirling J. Allowed.

During the sittings of the Courts Tue WeEKLY NoTES will be published
on Saturday, and will generally comprise Notes of Decisions up to and
including those of the previous Thursday. AU cases of permanent
tnierest noled herein will be reported in full in Tae Law REPORTS.

NOTES OF DECISIONS.

. Mﬂommnm\bavd/ormmofrdm
e.g. W. N.(96) 73 (1).

1. ADMIRALTY —BALVAGE — Practice—Parties—Joinder of
plaintiffs—Separate causes of action—Rules of the Supreme Court,
Order xv1., r. 1; Order xvim., r.1. The owners, masters, and
crews of the steam-tugs British King, Andrew Jolliffe, Sea King,
and Great Emperor, issued a writ of summons ¢» rem in the
Admiralty Division claiming reward for alleged salvage servioes

rendered to the ship Maréchal Suchet, her cargo and freight, in

-
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the Mersey. The owners of the ship and her cargo appeared
as defendants, under protest, and moved to set aside the writ,
or, in the alternative, that all the plaintiffs except one might
be struck out on the ground that the causes of action of the
owners, masters, and crews of the four tugs were separate and
distinct.

Held, that the motion must be dismissed with costs, the
practice in Admiralty not being affected by the provisions
of Order xvr., r.1, and Order xvim,, r. 1, as to parties to an
action and joinder of causes of action, as interpreted by Hannay
v. Smurthwaite, [1894] A. C. 494. Tor MARECHAL SUCHET.
June 29. Gorell Barnes J.

Counsel: Carver; Butler Aspinall. Solicitors: Roweliffes,
Rawle & Co., for Hill, Dickinson & Co., Liverpool ; Ewer & Neave,
for H. J. Holme, Liverpool. T. L. M.

2. EVIDENCE — PRIVILRGE —Solicitor and client—Conversa-
tion between one party and the solicitor of the other—Joint con-
sultations. All statements made at joint consultations between
parties and their respective solicitors or counsel, even though
made by one party to the solicitor or counsel of the other, are
privileged: so also is a statement made by one party to the
solicitor of the other at an interview between them alone,
held at the request of that other party. RoOHEFOUOAULD v.
BousTEAD. June 19. Kekewich J.

Counsel: Haldane, Q.C., and T. L. Gilmour ; Renshaw, Q.C.,
and G. Lawrence. Solicitors: @. H. (. Lea; Hollams, Sons,
G.L F.C

3. LETTERS OF REQUEST — EXAMINATION OF WEITNESSES
ABROAD. In an action for the dissolution of a partnership
between wine merchants on the ground of misconduct of the
defendant, the plaintiffs alleged (snter alia) that the defendant
had bribed the agent of a carrier to give him the lists of the
names of persons to whom the carrier forwarded wines from
continental wine merchants, which lists had been sent by the
defendant to the plaintiffs, who did not know how they had
been obtained, to assist them in obtaining orders. The plain-
tiffs applied for letters of request to the Courts of Germany to
examine witnesses there to shew that the merchants referred to
in the lists had sent the wines by that carrier to the customers
mentioned in the list, and Stirling J. ordered letters of request
to be issued :—Held, on appeal, that the point the plaintiffs had
to prove was bribery, and that the evidence which they pro-
posed to obtain in Germany was no evidence of bribery, though
it might be useful as corroborative evidence in support of direct
evidence of bribery; and that letters of request ought not to be
issued, for that they would only be issued where the evidence
to be obtained under them would be material to the case in
hand, and not merely collateral evidence to bolster up other
evidence. EHRMANN v. EBRMANN. July 1. C. A.(Lindley and
Lopes L.JJ.).

Counsel : Buckley, Q.C., and H. Terrell; Jelf, Q.C., and

Solomon.  Solicitors: Wild & Wild; Goldberg, 'Langd:
Barrett & Newall. H.C.J.

4. SOLICITOR AND CLIENT — 008TS — Taxation —Comm
order —Moneys received by solicitor for client —Counsel's fe
The provision in the common order to tax a solicitor’s bi
that the solicitor do give credit for all sums of money by hi
received of or on account of ” the client, includes and is co
fined to all moneys which the solicitor in his character
solicitor or agent of the client has received, or is legally
equitably liable to pay over to the client, and against which (
sued for by the client) the solicitor could set off his costs wh
taxed. But the solicitor is not bound to give credit for mone
received by him in respect of fees due by him to the client
counsel in matters not connected with the bill of costs. In
Lz Brasseor AND OARLEY. June 26. C. A. (Lindley, Lop
and Rigby L.JJ.).

Counsel: Cababé; Warrington, Q.C., and @. Cave. 8ol
citors: Cox & Lafone; Le Brasseur & Oakley. W.LGC.

6. TRADE-MARK — PORTRAIT— Patents, Designs, and Trau
Marks Act, 1888 (c. 60), s. 10. The portrait of the designer
a trade-mark may be a distinctive device so as to bea goc
trade-mark. ROWLAND v. MioERLL. July 1. RomerJ.

In ye Anderson’s Trade-mark, 26 Ch. D. 409, distinguished.

Counsel: Eve, Q.C., and J. M. Gover; Oswald, Q.C., a0
R. Edmondson. Solicitors: C. & E. Woodroffe ; C. E. Osx
Walker. F.E

6. TRUSTEE— INVESTMENT—" Company sncorporated by 4
of Parliament.” Where by a will made in 1895 trustees wa
enpowered to invest in the bonds, debentures, or debentw
stock of any “ company incorporated by Act of Parliament”:
Held, that the trustees were not justified in investing in sec
rities of & company incorporated by registration under #
Companies Act, 1862. In re SmutH. DAviDSON ». MYBTL
June 25. Kekewich J.

Elve v. Boyton, [1891] 1 Ch. 501, distinguished.

Counsel : Renshaw, Q.C., and Jason Smith ; Warmingion, (']]
Warrington, Q.C., and Lambert; Haldane, Q.C., and Me
Bramwell Davis, Q.C., and Owen Thompson ; A. d Becket T
Solicitors: R. S. Taylor & Humbert ; William Stubbs, for Hi
Capes, Harrogate; Theodore Allingham. C.CM

7. WILL— DEVISES OF ONEROU3 AND BENEFICIAL
PERTY—Tenant for life. A tenant for life of estates setil
will :—Held, bound to keep down interest in respect of
on the several parts of the estates out of the imcome of
whole, FREWEN v. LAw LIFE AssuRANCE Socrery. J
North J.

COounsel : Swinfen Eady, Q.C., and Dauney; Vernon

Q.C., and Methold. Solicitors: Collisson & Prichard; We
. Deverell & Co, D.
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NOTICE TO SOLICITORS,

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Rerorrs, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible after application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Svlicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they kave already received from so many members of the Pro-
Jession in furnishing the papers required to prepare accurate
reports.

TABLE OF CASES.

PAGE

Bmixs, In re . . . . . . . . NorthJ. 176
Euus e. BLus . . . Jeune Pres. and Gorell Barnes J. 76
Magirosa, Tae . . . . . Gorell Barnes J. 175
"Rxs. ¢. LILLYMAN . +« . . . . CCR 16
; Ros MamiE GoLp MisING COMPANY, Inre . . NorthdJ. T6

COURT OF APPEAL

RECORD oF BUBINESs.

COURT 1.

| Faipay, July 8.

" Winstanley. Ouwners of the Gorino v. Owners of Winstanley. Appeal

' from the President. Dismissed.

Nabrina. Owners of the 8S. Imbro v. Owners of the 88. Sabrina.
Appeal from the President. Dismissed.

- Sarah Radcliffe. Sarah Radcliffe SS. Company, Limited v. Bellamy &
Co. Appeal from the President. Part heard.

TursDAY, July 7.

Sarah Radcliffe. Sarah Radcliffe SS. Company, Limited v. Bellamy &
Co. Appeal from the President. Dismissed.

Urbino. Ouwners of the SS. Rhine v. Owners of 8S. Urbino. Appeal
from Barnes J. Part heard

b
‘WEDKNESDAY, July 8.
- Urbino. Owners of the 8S. Rhine v. Owners of 88. Urbino. Appeal
| from Barnes J. Dismissed.
| Opurto. Steamship Joseph Company, Limited v. Frederick Leyland &
Co, Limited. Appeal from the President. Dismissed.
\ ’Brrico v. Samuel and Hand. Appeal from Cave and Wills JJ.
Part heard.
THUREDAY, July 9.
Stamp v. Williams and Another.
{Kdly v. Williams and Another. Application for judgment or ncw
trial. New trial ordered.
Carew and Others v. Camoys. Appeal from Day J. Allowed.

No. 24.—1896.

D’Errico v. Samuel and Hand. Appeal from Cave and Wills JJ.
Allowed.

Ballantyne & Co. and Others v. Mackinnon, Appeal from the Lord
Chief Justice. Cur. adv. vult.

Osman v. Raphael. Appeal from Collins J. Dismissed.

COURT II.

FRrimay, July 3.
Wilson v. Sich. Appeal from Kekewich J. Dismissed.
In re Dawson. Dawson v. Dawson. Appeal from Kekowich J. Dis-
missed.
Balter v. Salter (Probate). Appeal from the President. Dismissed.

SATURDAY, July 4.

Hern v. Hern (Divorce). Appeals from Barnes J. Judgment reserved
till July 8.

In re the Undertaking of the Worcester and Broom Railway. Appeal
from Stirling J. Dismiseed.

Moxpay, July 6.

In re Hiscoe. Hiscoe v. Waite. Appeal from Kekewich J. Allowed.

In re Chapman. Coz v. Chapman. Appeal from Kekewich J.
Stands over with leave to issue summons to vary chief clerk’s
certificates.

In re Puerto Cabello and Valencia Railway Company, Limited.
Appeal from Stirling J. Part heard.

Torspay, July 7.
In re Puerto Cubello and Valencia Railway Company, Limited.
Appesl from Stirling J. Dismissed.
Graydon v. Basset. Appeal from Stirling J. Part heard.

‘WEDNESDAY, July 8.

Hern v. Hern (Divorce). Appeals from Barnes J. Dismissed.
Attorney-General v. Kirk. Appeal from Kekewich J. Allowed.
Graydon v. Basset. Appeal from Stirling J. Part heard.

During the sittings of the Courts THE WEEELY NOTEs will be published
on Saturday, and will generally comprise Notes of Decisions up to and
including those of the previous Thursday. Al cases of permanent
interest noted herein will be reported ¢n full in THE Law REPORTS.

NOTES OF DECISIONS.

Thess notes are numbered for convenienos of referemce,
e.g. W. N.(96) 75 (1).

1. ADMIRALTY—SALVAGE (LIFB)—Authority of wmaster—
Contract with passengers—Tender. On the 24th of September,
1895, the steamship Sardinian, belonging to the plaintiffs, from
Montreal to Liverpool, whilst proceeding through the Straits of
Belleisle, fell in with a schooner which delivered a message
from the master of the steamship Mariposa (belonging to the
defendants, on a voyage from Montreal to Liverpool, with
twenty-eight cabin passcngers, two stowaways, a crew of
eighty-seven, and cargo), that his vessel had gone ashore in a

el
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fog on the coast of Labrador, that the passengers and crew
were ashore, and requesting assistance. The Sardinian’ pro-
ceeded to the spot, and took off the cabin passengers, stow
aways, and nineteen of the crew, and, on the 1st of October,
landed them at Liverpool.

On the 25th of September the steamship Austrian, also belong-
ing to the plaintiffs, from London to Montreal, saw the
Mariposa. stranded and flying signals for assistance. Shortly
after, a boat from the Mariposa brought a letter from the
master of that vessel requesting the master of the Austrian to
take the remainder of his crew to Quebec, and to communicate
with the nearest point for assistance to be sent, which was
done. The passengers’ tickets contained a clause rendering the
defendants “not liable for loss or delay from the act of
God . . . perils of the seas, rivers or navigation, accident to or
of machinery, boilers or steam, or of the wrongful act or
default of the company’s servants whether on board the
steamer or not. . . .”

The plaintiffs sued the defendants in personam for salvage,
or in the alternative, for remuneration for services rendered
at request. The defendants pleaded that the value of the
property saved to them was 835l., and tendered and paid into
Court the sum of 200/. in satisfaction.

Held, that the sum tendered was sufficient to cover any claim
of the plaintiffs, as, on the authority of the Cargo ex Woosung,
3 Asp. M. L. C. 50, no claim for life salvage could, in the cir-
cumstances, be maintained, and that the master acted as the
agent of the passengers, and not of the defendants, who were
not under any obligation to forward the passengers to their
destinations. THE MARIPOSA. July 9. Gorell Barnes J.

Counsel : Sir Walter Phillimore and Scrutton ; Joseph Walton,
Q.C., and A. D. Bateson. Solicitors; Pritchard & Sons ; Stokes
& Stokes, for Batesons, Warr, & Wimshurst, Liverpool.

T.L M.

2. CRIMINAL LAW—EVIDENCE—Rape—Particulars of com-
plaint. Upon the trial of an indictment for rape, or other
kindred offences against women or girls, the fact that a com-
plaint was made by the prosecutrix recently after the alleged
occurrence, and the particulars of such complaint, may, so far
as they relate to the charge against the prisoner, be given in
evidence on behalf of the prosecution, not as being evidence of
the facts complained of, but as evidence of the consistency of
the conduct of the prosezutrix with the story told by her in the
witness-box, and as negativing consent on her part. Rea.v.
LitLymas. June 16. C. C. R. (Lord Russell of Killowen C.J.,
Pollock B., Hawkins, Cave, and Wills JJ.).

Counsel: J. E. Fox; Sir R. B. Finlay, S.-G., II. Sution, and
Urazroft. Solicitors: Williams & Son, Lincoln; The Solicitor to
the Treasury. W.J.B.

8. DIVOROE — JUSTIOES — Separation order — * Persistent
eruelty . .. or wilful neylect to provide reasonable maintenance F—
Summary Jurisdiction (Married Women) Act, 1895 (c. 39), ss.
4,8. “Porsistent cruelty ” to and “ wilful neglect to provide
roasonable maintonance” for a wife, are not continuing offences.
Whore, therefore, it appearel that a husband was summoned
in 1896 for offences which had caused his wife to leave her
home in 1889:—Held, that the application, not having been

made within six months, under sect. 8, must be dismisse

ELuis v. Euis. July 7. Jeune Pres. and Gorell Barnes J.
Counsel: Gover; Lewis Thomas. Bolicitors: Kent & Co

Busk & Mellor. HDW.

4. EXECUTOR—RETAINER—Debt due from bankrupt legate
A father deposited a sum of 2400/. with a bank as a continuir
security for any amount which might from time to time |
owing to the bank by a firm in which his two sons were tl
only partners. By his will the father gave legacies to the tv
sons. At the date of the father's death the sons’ firm owe
8858/, to the bank. After the father’s death the sons wel
adjudicated bankrupts. The bank proved in the bankruph
for the whole 8858l. No dividend had yet been paid in #l
bankruptey, but it was admitted that the dividends would m
be sufficient to pay the bank in full, and that the bank woul
ultimately appropriate the 2400l towards payment of the
debt :—

Held, that the father’s executors were not entitled to retai
the legacies given to the sons as against the liability of i
father’s estate as surety to the bank, but that the trustee in th
sons’ bankruptey was entitled to receive the legacies. In 1t
BixNs. July 9. North J.

In re Watson, [1896] 1 Ch. 925, was cited.

Counsel: Swinfen Eady, Q.C., and Scott Foz ; Vernon Smill
Q.C., and Tanner. Solicitors: Steavenson & Couldwell ; Jagm
& Co. ' Ww. L.C.

5. PRACTICE—SOLICITOR AND OLIENT—Solicitor dischargin
himself—Motion by client for delivery up of papers—Title q
notice of motion. A shareholder in & company employed a sol
citor to take proceedings for the rectification of the register¢
shareholders by omitting his name therefrom, and notice ¢
motion for this purpose was given by the solicitor unde
sect. 35 of the Companies Act, 1862. Before the motion hu
been heard the shareholder gave a notice of motion, entitled on!
in the matter of the company and in the matter of the Com
panies Aocts, that the solicitor might be ordered forthwith ]
deliver up to the client, or his present solicitor, all briefi
papers, &c., in or connected with the matter which were in th
first solicitor's hands as the applicant’s solicitor, the presen
golicitor giving the ordinary undertaking to prosecute th
matter on behalf of the applicant with all due diligence, &
Tt was alleged that the first solicitor had discharged himsel
On the hearing of this motion the preliminary objection W&
taken by the respondent that the notice of motion ought ¥
have been entitled ““ In the matter of the first solicitor,” namin
him.

Held, that it was not necessary to entitle the notice of motior
in the matter of the solicitor. .

On the evidence the Court held that the solicitor had di#
charged himself, and an order was made as asked. In re Ros!
MagIE GoLDp MiNING CompaNy, July 8. North J.

Heslop v. Metcalfe, 3 M. & C. 183, and Robins v. Goldingham
L. R. 13 E1. 440, were cited.

Counsel : Vernon Smith, Q.C., and P. F. Wheeler; Swinfor
FEady, Q.C., and E. . Macnaghten. Solicitors: J. 8. Tyler:
Beall & Co. W.L.C.
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NOTICE TO SOLICITORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
RErorTs, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Council,
will as soon as possible after application furnish the meces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
fession in furnishing the papers required to prepare accurale
reports.

TABLE OF CASES.
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HigeLAND Ramway CoMPANY v. GREAT NORTH OF SCOTLAND

RaiLway CoMPANY . . . . H. L 77
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COURT OF APPEAL
Rrcorp or BuUsINEss.

COURT 1.

FriDAY, July 10.

1In re George. Appeal from Mr. Registrar Linklater. Dismissed.

iIn re Campbell. Appeal from Mr. Registrar Giffard. Dismissed.

1 In ye an Arbitration between Gerald Barker and Pearson and Knowles
Coal and Iron Company, Limited. Appeal from Pollock B. and
Day J. Allowed.

MoxpaY, July 13.

iEllivit v. Marie Rose Gold Mining Company. Appeal from Bruce J,

' Varied.

Blanc v. Burrows. Appeal from Bruce J. Dismissed.

Tt espaY, July 14.
The Queen v. Vestry of the Parish of St. Matthew, Bethnal Green:
Appeal from the Lord Chief Justice and Wright J. Dismissed.
Metropolitan Light Company, Limited v. Gunning. Appeal from
Day J. Dismissed.
‘Eiehhols v. 8.al. Appeal from Collins J. Part heard.

WEDNESDAY, July 15,

Miles v. Greal Western Raglway Company. Appeal from Pollock B.
and Bruce J. Dismissed.

No. 25. 1896.

Sadling Ship Riversdale Company, Limited v. Paterson and Simons.
Appeal from Mathew J. Dismissed.

THURSDAY, July 16.
Eichholz v. Seal. Appeal from Collins J. Dismissed.

Rutland. Ouwners of Edenbridge v. W. Green & Others, Owners of the
Steamship Rutland. Appeal from the President. Dismissed.

COURT 1L

TRUESDAY, July 2.

Manchester and County Bank, Limited v. Higginshaw Mills and
Spinning Company, Limited. Appeal from V.-C. of County
Palatine of Lancaster. Allowed.

In re Lincoln’s Inn Fields Trusts and London County Council Improve-
ment Act, 1894, and In re Lands Clauses, dc., Act. Appeal from
Kekewich J. Dismissed.

Wilson v. Sich & Co., Limited. Appeal from Kekewich J. FPart

heard.
FriDAY, July 10. .

In e Hamilton. Cudogan v. Fitsroy. Appesl of F. H. Fitzroy and
Another from Kokewich J. Allowed. Appeal of Baron Leigh
and Others. No order made.

In re Brown. Quincey v. Quéincey. Appesl from Kekewich J. Dis-
missed.

RATURDAY, July 1.

No sittings.

MoONDAY, July 13.

No sittings. )

TurspAY, July 14,

No siftings.

. 'WEDNESDAY, July 15,

No sittings.

During the sittings of the Courts Tx WrEkLY NoTES will be published
on Saturday, and will generally comprise Notes of Decisions up to and
including those of the previous Thursday. AU oases of permanent
interest noted herein will be reported in full in Tas Law REPORTS.

NOTES OF DECISIONS.

Thase notes are numbered for convenienoe of reference,
e.g. W. N.(96) 77 (1).

1. ARBITRATION—ADMISSIBILITY OF EXTRINSIC EVIDENCE.
Where the award is in the express and distinct words of the
reference; and the words are not ambiguous; it is not com-
petent to enter upon inquiry whether the arbiter understood
the whole scope of his award. Appeal dismissed with costs,
82 8. L. R. 275. HiGHLAND RarLway CoMPANY v. GREAT
NokTH oF SCOTLAND RaiLway Covpany. July 16. H. L.
(Lord Halsbury L.C., and Lords Watson, Herschell, Morris
and Shand).

Counsel: Littler, Q.C., Henry Johnstun, and Duvid Dundus ;
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4. Grahum Murray, L.A., Q.C., Cripps, Q.C., and Ferguson (all,
but the first and fifth, of the Scottish Bar). Solicitors: Martin
& Leslie, for J. K. & W. P. Lindsay, W.S., Edinburgh; Dyson
& Co., for Gordon, Falconer & Fairweather, W.8., Edinburgh.
G.J. W.

2. COMPANY — BORROWING— Irregularity— Notice— Common
directors and secretary. The articles of association of a limited
company (a) empowered its directors to borrow money but not
to an amount greater than that of its paid-up capital without
the previous assent of a general meeting, and (b) required that
notices convening a general meeting should specify the general
nature of any special business to be transacted. A general
meeting passed a resolution authorizing the directors to borrow
30,0001., although the paid-up capital was only 10,000, The
notices convening the meeting did not refer to the proposed
borrowing. The 80,000!. was borrowed from a building society
which had its offices in the same building as that in which the
offices of the company were, and four of the directors and the
secretary of which were directors and the secretary of the com-
pany :—Held, on the authority of In re Marseilles Extension
Railway Company, L. R. 7 Ch. 161, and Gale v. Lewis, 9 Q. B.
(N.8.) 730, that the knowledge of the officers of the company as
to the irregularity in summoning the meeting could not be
imputed to the society; that on the authority of Royal British
Bank v. Turquand, 6 El. & BL 827, the society had a right to
assume that all the essentials of internal management had been
carried out by the company; and that the society was entitled
to prove for the loan in the winding-up of the company. In re
HawupsHIRE LaND CoMpaNy. July 9. Yaughan Williams J.

Counsel: Bramwell Davis, Q.C., and C. E. E. Jenkins ; Hal-
dane, Q.C., Eve, Q.C., and E. O. Macnaghten. Solicitors: Munns
& Longden ; Learoyd, James & Mellor. F. E.

8. COMPANY—WINDING-UP — Mortgage—Mortgagee's right to
distrain— Companies Act, 1862 (c. 89), ss. 87,163. Where the
liquidators and receivers of a company in liquidation, and
whose property was in mortgage, took possession of the com-
pany’s property and carried on the company’s business, so as to
be in a position to sell it as a going concern, the Court, under
68. 87 and 163 of the Companies Act, 1862, refused to give the
mortgagee leave to distrain for interest accruing since the date
of taking possession. JIn re HIGGINSHAW MILL8S AND SPINNING
CoMpaNy. July 2. O. A. (Lindley and Lopes L.JJ.).

Counsel : Buckley, Q.C., and Radford; Astbury, Q.C., and
J. A. Tweedale. Bolicitors: Rowcliffes, Rawle & Co., for Ascrofts
& Maw, Oldham; Woodcock, Ryland & Parker, for Tweedale,
Sons & Lees, Oldham. G.1L.F.C.

4. RSOHEAT—PROCEEDS OF SALE NOT EFFECTUALLY DIS-
POSED OF—Intestates’ Estates Act, 1884 (c. T1), 5. 4,7. A tes-
tatrix devised a house of which she was legally seised in fee to
her executors upon trust for sale, and out of the proceeds to pay
her debts, funeral expenses, and legacies. There was no residuary
gift. She died without an heir, and after payment of the debts,
&c., there was a balance of the proceeds of sale in the hands of

the executors:—Held, that the balance did not belong to the
executors for their own benefit, but escheated to the Crown.
In r¢ WooD. ATTORNEY-GENERAL v. ANDERSON. July 14.
Romer J.

Counsel : Ingle Joyce (Sir R. Webster, A.-G., with him):
Neville, Q.C., and Ribton. Solicitors: Solicitor to the Treasury;
Wondbridge & Sons, for Senior & Lambert, Richmond, Surrey.

F.E

6. EXECUTOR AND DEVISEE— WILL— Heirlooms— Fiztures—
Tapestry. Tapestry which had been cut and pieced so as to
cover the walls of a room and the spaces left by the doors and
mantelpiece, and hung by being nailed to wooden battens let
into the plaster and nailed into the brickwork:—Held, to pass
a8 a fixture under a devise of the mansion-house. NORTON .
Dasawoop. July 7. Chitty J.

D' Eyncourt v. Gregory, L. R. 3 Eq. 382, followed.

Counsel : Farwell, Q.C., and T. L. Wilkinson ; Byrne, Q.C.,
and Dunham. Solicitors: Long & Gardiner ; Morse & Simpson.

W.C.D.

—

6. METROPOLIS — MANAGEMENT ACTS — Sewer — Drain—
Metropolis Management Act,1855 (c. 120), ss. 69,250. Judgment
of Divisional Court (the Lord Chief Justice and Wright J.),
reported [1896] 2 Q. B. 95, affirmed. TEE QUEEN v. VESTRY OF
St. MATTHEW, BETENAL GREEN. July 14. C. A. (Lord Esher
M.R. and A. L. Smith L.J.).

Counsel: Jelf, Q.C., and Beven; R. C. Glen.
C. E. Mortimer; R. Voss.

Solicitors
E. L

7. PATENTS, DESIGNS, AND TRADE MARKS ACTS, 1883 to
1888 (o. 57), s, 87—REGISTER OF TRADE-MARKS—Change o
name. Where a limited company the registered owner of &
trade-mark changes its name, the comptroller’s duty is on
request to substitute the new name for the old name on the
register. Kz parte New OrMoNDE CyoLE CompaNy. July 10.
North J.
w=Counsel: J. Cutler; Ingle Joyce. Solicitors: R. E. Campbell;
Solscitor to the Board of Trade. D.P.

8. TRUST—PERSONAL LIABILITY OF TRUSTEES. Where &
testator gives power to his trustees to appoint a manager of the
estates, who might be one of themselves; but directed them to
require annual accounts; the trustees are guilty of culps lats
if they fail to call for annual accounts. Interlocutor of the
Second Division of the Court of Session, 22 Rettie 775,
CARRUTHERS v, CARRUTHERS AND OrEEes. July 18. H L.
(Lords Herschell, Watson, Macnaghten, Morris, Shand and
Davey).

Counsel: 4. 8. D. Thomson; Jokn Craigie (both of the
Scottish Bar). Solicitors: Ranger, Burton & Frost, for Finlay
& Wilson, 8.8.C., Edinburgh ; Robins, Hay, Walers & Lucas, for
Mackenzie & Black, W.S., Edinburgh. G.J. W
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NOTICE TO SOLICITORS.

. With the view of insuring the greatest possible accuracy and
rapidily in the various publications connected with the Law
RErorTs, the Council will be obliged, if the Solicitors to whom
epplication is made by any Reporter acting for the Council,
will as s00n as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Svlicitors engaged in the case. At the
same lime, the Council thankfully acknowledge the assistance
thoy have already received from so many members of the Pro-
Jession. in furnishing the papers required to prepare accurate
m . . B

TABLE OF CASES.

PAGE
Awues’s Case
Yaughan Williams J. 79
BEEwEr’s SETrLEMNNT, In r8. MORTON v. BLACKMORE

ALKALINE REDUCTION SYNDICATE, In re.

Chitty J.
;Dlxox v. GBEAT Wm Bu.l.wu Connnr
- : Lord Russell of Killowen C. J.

OOURT OF APPEAL

REocORD or BUSINESS.

COURT I.

FripaY, July 17.
Worthington v. Robinson.' Appeal from Bruce J. Dismissed.
Beaward v. Dennington. Appeal from Bruce J. Dismissed.
Duncan & Co. v. Oldershaw. Appeal from Bruce J. Dismissed.
Hood Barrs v. Heriot. Appeal from Pollock B. Dismissed.
daglo-West Australion Agoucy, Limited v. Russell. Appeal from
Bruce J. Allowed,

SATURDAY, July 18,

Hood Barrs v. Heriof. Appeal from Pollock B. Dismissed.
Hookley v. Ansah (Regam, garnishee). Appeal from Pollock B.
Dismissod

Bennetts & Co. v. McIlwraith & Co. Appeal from Collins J. Part
heard.
MoxpaAY, July 20.
The Queen on the prosecution of the Right Hon. George Manners, Baron

Hastings v. Bural District Council of Tynmouth. Appeal from
tho Lord Chief Justioe and Wills J. Dismissed.

TumsDAY, July 21,

Manchester, Sheffield, and Lincolnshire Railway Company v. Gorernor,
&, of the Poor of Kingston-upon-Hull. Appeal from Cave and
Wills JJ. Dismissed.

Ko. 26.—1896.

In re the Tazation of Costs. In re Henry Trinder, Arnold Trinder,
and Frederick Hugh Capron, dc. Ez parte Heddle. Appeal
from Pollock B. Alléwed. '

Willesden Looul Board v. Wright. Appesl from Pollock B. Dis-
missed.

WEDXNEsDAY, July 22.

Gill v. Great Eastern Raflway Company. Appeal from Cave and
Wills JJ. Dismissed.

Foster v. Foster. Appeal from Wright J. Dismissed.

The Hamillon. British anid Foreign Marine Insurante Company ard
Others v. Hamilton Steamship Company, Limited. Appell ﬁ'oin
Barnes J. Part heard.

THURSDAY, July 23.

The Hamilton. British and Foreign Marme Insurance Company and
Others v. Hamilton Steam:lip Company, Limited. Appeal from
Barnes J. Dismissed.

Barwick and Others v. Ind, Coope and Company, Lmuled Appeal
from Wills J. Cur. adv. vult. )

COURT IL

MoNDAY, July 20.

In re Chapman. Cocks v. Chapman. Appeal of defendant from
order of Kekewich J., dated December 17, 1895, and summom

to vary.
In re Same. Same v. Same. Appeal of defendant from order of

Kekewich J., dated June 5, 1896.
In re Same. Same v. Same. Appeal of plaintiff from order of
Kekewich J.,dated June 17, and summons to vary. - Part heard.

Tuzspay, July 21.

In re Chapman. Cocks v. Chapman. Three appesls. Hearmg oon-
cluded. Cur. adv. vult.
Taylor v. Pease. Appeal from Romer J. Part heard.

WEDNESDAY, July 22.

Appeal from Kekewich J. Dismissed,
Part heard.

Houw v. Earl Winterton.
Taylor v. Pease. Appeal from Romer J.

During the sittings of the Courts Tax WEERKLY NoTES Will be published
on Saturday, and will generally comprise Notes of Decisions up to and
tncluding those of the previous Thursday. All cases of permanent
tnterest noted herein will be reported in full in THE Law REpoRTS.

NOTES OF DECISIONS.

These notes are numbered for convenience of reference,
e.g. W. N.(96) 79 (1).

1. COMPANY — WINDING-UP— Contributory—Bonus shares—
Companies Act, 1867 (c. 131), s. 25. By a contract with a
trustee for a company about to be formed it was agreed that
seventy-five out of the hundred shares of the company should be
allotted as fully paid up to the vendors as the consideration for
the property thereby agreed to be sold, and this agreement was
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filed with the Registrar of Joint Stook Companies. Shortly
- after the incorporation of the company some friends of the
vendors were willing to subscribe in cash for the rest of the
shares; and it was suggested that the vendors were receiving
too many shares and too great a voting power, and that they
should give up twenty-five of their shares to these cash sub-
- soribers. Subsegquent resolutions of the board of directors; and
another agreement with the company, recognised that 5000:. in
cash had by mistake been omitted from the former agreement
- although it was part of the consideration, and confirmed the
peyment of that sum to the vendors, and subject to this altera-
tion and fo twenty-five of the seventy-five shares being dis-
tributed by the vendors among the cash subscribers, and to the
_approval of an extraordinary general meeting of the company,
the old agreement was adopted. The new agreement was also
"filed with the registrar. An extraordinary meeting approved
the transaction, and the company then allotted twenty-five of
the vendors’ shares to the cash subscribers direct, under cer-
tificates stating that the shares were fully paid up. No invita-
tion was given to.the public to apply for shares, although it
was contemplated that the public should be appealed to later
on. In the winding-up of the company certain creditors
proved their debts, and the liquidator applied to have the cash
subscribers (some of whom were directors at the time of the
above transaction) placed on the list of contributories.

Held, that if the vendors had been entitled to the twenty-five
distributed shares the effect of allotting the shares to the cash
subsecribers direct would not have placed the latter in & worse
position than if the shares had been allotted to the vendors and
then transferred, but that as the vendors were never entitled to
the twenty-five shares as part of the consideration, and the
agreement was really between the company and the cash sub-
scribers for a gift of shares from the company to the cash sub-
scribers, the filing of the contracts did not help the subscribers,
and they were liable to contribute the full nominal amount of
the bonus shares in cash. In re ALKALINE REDUCT:ON SYNDI-
CATE. AuEs’s CasE. July 18. Vaughan Williams J.

Counsel : Grosvenor Woods, Q.C., C. E. E. Jenkins, and
Munns; Farwell, Q.C, R. J. Parker, and Howard Wright ; Jelf,
Q.C., and George Hart; Byrne, Q.C., and Methold ; Ingle Joyce ;
Eve, Q.C., and Martells. Solicitors: Munns & Longden ; F. C.
- Mathews, Browne & Co. ; Freshfields & Williams; Lindo & Co. ;
Budd, Johnson & Jecks; Ingle, Cooper & Holmes; G. E. Phil-
brick, for Battishill & Houldsitch, Exeter. F. E

@. RAILWAY —STATUTORY FENOE—Defect in— Limitation.
By sect. 68 of the Railways Clauses Act, 1845, the company

lahallmakemd at all times maintain certain works for the
accommodation of land adjoining the railway, including (iste
alia) sufficient fences to prevent cattle of the owners or occo-
piers of such land from straying thereout. By sect. T3 the
company “shall not be compelled to make any further a
additional accommodation works . . . after the expiration...d
five years from . . . the opening of the railway for public us’
Owing to a defect in a fence belonging to the defendantss
| railway company, and separating their railway from land in the
occupation of the plaintiff, a colt of the plaintiff escaped frm
such land through the fence on to the land of the defendsa
and was injured. The fence in question was erected by the
defendants for the purpose of preventing cattle from straying
but was not so erected until more than five years after th
opening of the railway for public use:—Held, that sect. T3&i
nct relieve the defendants from liability to make good th
plaintiff’s loss. DixoN v. GREAT WESTERN RArnwAy Coxrart
July 15. Lord Russell of Killowen C.J.

Counsel: Montague Lush; Bucknill, Q.C., and Lyttdlm
Solicitors : Graham Gordon ; Nelson. J.EC

8. SETTLEMENT OF SETTLOR'S OWN PROPERTY DK
MINABLE LIFE INTEREST—Bankrupicy of seitlor—Bres ¢
trust—Forfeiture. In 1878, property of the settlor was assigsl
to trustees, upon trust to pay the income to the settlor untilll
death, or his becoming bankrupt, or until he should asiga®
incumber the same, or do or suffer anything whereby i
income or some part thereof should become payable to
vested in some other person. The settlor subseguently indod
the trustees to lend him nearly the whole of the trust funia
the security of his personal covenant, and the money
obtained was applied by him for his own purposes. In 1S
the settlor became bankrupt. After the bankruptcy, proced
ings were instituted against the trustees, by the persons
titled to the trust fund after the cesser of the settlor’s i
to compel them to make good the breach of trust, and the
was replaced. The question now argued was, whether
gettlor’s life interest had determined previously to the
ruptey by the dissipation of the trust fund :— i

Held, that the settlor’s life interest had mot been fort
prior to the bankruptey, and that the limitation until
ruptcy being void as against his creditors, the settlors
interest passed to his trustee in bankruptcy. In re
SETTLEMENT. MORTON r. BLackMORE. July 15. ChittyJ:

Counsel : Byrne, Q.C., Farwell, Q.C., and St. John Clert
Levett, Q.C., and Ribton. Solicitors: A. M. Bradley; W
bridge & Sons. w.CD
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NOTICR TO SBOLICITORS.

Witk the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
Bxrorts, the Council will be obliged, if the Solicitors to whom
application is made by any Reporter acting for the Qouncil,
wll as s00m as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the mames of the various Solicitors engaged in the case. At the
some time, the Council thankfully acknowledge the assisiance
they have already received from so0 many members of the Pro-
Jassion in furnishing the papers required to prepare accurate
reports. :

TABLE OF CASES.

PACE
Baxxas (or Ross) v. Ross . . . . .H.L 83
Denixy Axp OruEss, Arrs.; Pnns,Rm . . .HL 8
Dxvox’s (EARy or) SerTip EstaTes, Inve . . OhittyJ, 88
Donrom, In re. MATHRSON v. LuDWiG . . . RomerJ. 82
Exyxsr v. Loxa Gorp Mrxxs . . . . ChittyJ, 82
Gray, In re. Axxms v. SEpaARs . . . « NorthJ., 88
How . Loxp WiNTRRTON . . . . .04 84
Nzw Trawsvaar Couraxy, Inre . . Yasghaa mfa-ul 82
Povraxp’s SxrTLENENT, In re . . . . .0.4. 88
Bumuwe. Bomezy . . . . . . .04 8

COURT OF APPEAL

Rxoorp or Businzss.

COURT L

Fxioay, July 24,

Iave Ward. Appeal from Mr. Registrar Linklater. Dismissed.
Eloy v. Read. Appeal from Hawkins and Kennedy JJ. Part heard.

Moxpay, July 27.

B-n::tOo. V. McIlwraith & Co. Appeal from Collins J. Owr.

oult.

Eleyv. Read. Appeal from Hawkins and Kennedy JJ. Dismissed.

Douglas, Nerman & Co. v. Catheart. Application of plaintiffs to dis-
miss defendant’s appcal for want of prosecution, &c. Dismissed.

Tottenham Urban District Council v. Williamson & Sons, Limited.
Appeal from Day J. Dismissed.

Tompay, July 28,

Bsaman v. Burley. Appeal from Day and Lawrance JJ. Dismissed.
Bradford v. Holme and King. Application for judgment or new trial.
Allowed.

wr .

No. 37.—1896.

Mercantile Agency Company, Limited v. Flitwick Chalybeate Company.
Application for judgment or new trial. Dismissed.

WEDXNESDAY, July 29.)

Marshall v. Houston. Application for judgment or new trial. Dis-
" missed

THURSDAY, July 80.

Ballantyne & Co. and Others v. Mackinnon. Appeal ffrom the Lord
Chief Justice. Dismissed.

Barwick and Others v. Ind, Coope & Co., Limited. Appeal from
Wills J. Dismiseed.

Cohn v. Transvaal Ezploring Company, Liméled. Applienﬁon of
Defendant Company for Jjudgment or new trial. Judgment for
defendants, .

COURT IL

TrURSDAY, July 23,

Taylor v. Pease. Appeal from Romer J. Dismissed.
In ve Pollard’s Settlement. Appeal from Chitty J. Dismissed.
Maoaire v. Aarons. Appeal from Kekewich J. Part heard.

Fray, July 24,

Maoaire v. Aarons. Appeal from Kekewich J. Dismissed.
Pitt-Pitts v. E. George & Co. Appeal from Kekewich J. Part heard.

Moxpay, July 27.

Watt v. Watt (Divorce). Appeal from Barnes J. Dismissed without
costs, by arrangment.

Saunders v. Seyd and Kelly’s Credit Index Company. ELeyd and
Kelly’s Credit Index.Company v. Saunders.  Appeal from
Btirling J. Dismissed.

In re Fagan. Fagan v. Fagan. Appeal from Kekewich J. Dis-
missed,

In re Harman’s Empress, &e., Company. Appeal from Stirling J.
Dismissed.

TouzenaY, July 28.

Birley v. Birley. Appeal from Kekewich J. Dismiseed.

In re Marvriage, Neave & Co., Limited. North of England, &c., Corpe-

" ration v, Marriage, Neave & Co., Limited, Appeal from Keke-
wich J. Part heard.

WxDNEsDAY, July 29,

Fricker v. Van Grutten, Appeal from Kekewich J. Allowed.

In re Smith. ' Bain.v. Smith. Appeal from Kekewich J. Allowed.

In re Richard Jameson, a Solicitor. Appeal from Kekewich J. Part
heard.

" During the sittings of the Courts Tuz Wxxxry Nores will be published
on Saturday, and will generally comprise Notes of Decisions up to and
inoluding those of the previous Thureday. ALl cases of permanent

interest noted herein will be reported in full in Tex Law RmrorTs, ‘' -
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NOTES OF DECISIONS.

¢ These notes are numbered for convenionos of reference,
e.g. W. N. (96) 82 (1).

1. APPEAL — ORIMINAL CAUSE OR MATTER — Poor-rate,
enforcement of —Judicature Act, 1878 (c. 66), 8. 47. 'Where,
under a local Act which provided that justices might enforce
payment of poor-rates by warrant of distress, and in default of
distress by imprisonment in the common gaol or house of
correction, the justices granted an application for a distress
warrant subject to a case, and the Divisional Court upon the
hearing of the case affirmed their order :— Held, that no
appeal lay to the Court of Appeal from the judgment of the
Divisional Court on the ground that it was in a “ criminal
cause or matter” within s. 47 of the Judicature Act, 1873.
SEAMAN v, Burtgy. July 28. C. A. (Lord Esher M.R,,
Kay L.J., and A. L. Smith L.J.).

Counsel: Jelf, Q.C., and R. C. Glen; Channell, Q.C., and
Naldrett, Solicitors: J. H. Hortin ; Underwood, Son & Piper.

E L.

2. COMPANY — MEETING OF SHAREHOLDERS — Special
resolution—Show of hands—Proxies—Companses Act, 1862
(c. 89), 8. 51—Blanks in proxy— Validity—Implied Authority to
fill up—Stamp Act, 1891 (c. 89), s. 80. At a meeting of the
shareholders of a company convened for the purpose of passing
a special resolution, though the articles provide that votes may
be given personally or by proxy, a member present only by
proxy has no right to vote upon a show of hands.

Notice of the intention to hold an extraordinary general
meeting to confirm a special resolution, giving the date, place,
and hour of meeting, and the resolution, was sent to all the
members of the company; accompanying this notice was a
circular from the chairman and secretary, with a proxy
attached asking that the proxy might be returned to the
directors in favour of the resolution. By a printer’s error, the
date and hour of the meeting were left blank in these proxies.
The secretary having discovered this omission, sent a post-card
to each member, mentioning the omisgion, requesting him to
fill up the blanks, and stating that hé should assume he had
authority to fill in the blanks in proxies already received. The
secretary filled in the blanks in geveral proxies. Objection having
been taken that the omission -of the date avoided the proxy
-paper under sect. 80 of the Stamp Act, 1891 :—Held, that the
date of the meeting could be filled in by the person having the
necessary authority, that the secretary in the present case had
an implied authority to fill in the date after the proxies
had been received, and that the proxies were valid and might
be used. EERNEST v. LoMa GoLp Mings, LiMiTED. July 24.
Chitty J.

In re Caloric Engine and Siren Fog Sigrals Company, 52 L. T.
(N.8.) 846, followed.

In re Bidwell Brothers, [1893] 1 Ch. 603, disapproved. -

Counsel: Ashton Cross; E. W. Stock. Solicitors: W. T,
Hart; Powell & Burt, W.C.D.

. 8. COMPANY — WINDING - UP — Construction of artices—
“ Surplus assets.” The capital of a company registered under
the Companies Acts, 1862 to 1890, was 100,2007. in 100,000
ordinary and 200 founders’ shares, all of 17. each. One of the
articles provided that the profits in each year should be applic-
able in or towards payment of a dividend of 8 per cent. on the
amount paid up on the ordinary shares, and the surplus (if
any) should be divided, as to one-fifth among the holders of
founders’ shares, and as to the other four-fifths among the
holders of ordinary shares in proportion to the amounts for the
time being paid up thereon. Another article provided a8
follows: “If the company shall be wound up, one-fifth of the
surplus assets (if any) shall belong to and be divided among
the holders of founders’ shares, and the remaining four-fifths of
such surplus assets shall belong to and be divided among the
holders of ordinary shares in proportion to the amount of
capital paid up on the shares held by them.” All the shares
except one founders’ share were issued and fully paid up. The
company went into voluntary liquidation, and after payment of
all the debts and costs a sum of about 90,000!. remained for
distribution amongst the shareholders. The liquidator raised
the question whether the 90,000 was divisible on the basis of
the holders of founders’ shares receiving one-fifth and the
holders of ordinary shares the remaining four-fifths, or whether
the expression “surplus assets” meant the assets remaining
after making good the paid-up capital as well as discharging
the debts and costs:~—Held, that “surplus assets” had not
such a recognised technical meaning that in all cases it must be
taken to describe the assets remaining after payment of the
debt and costs only, and that having regard to both articles it
meant in this case the assets remaining after paying debts and
costs and recouping the paid-up capital subscribed by all the
sharcholders. In re NEw TRANsvAAL Company. July &
Vaughan Williams J.

Counsel: Rowden; Eve, Q.C., and Godefroi; Herbert Reed,
Q.C.,and Hansell. Solicitors: Lewis & Lewis; J. H. Moggridge;
Cronin, Orgill, & Cronin, F.E

4., FOREIGN LAW—LEX LOCI FORI —Action against deceased
partner, The plaintiffs were creditors of a firm in which the
partners were S. and D., carrying on business in Spain. D.
died in England leaving property in that country, where also
his executors resided. Theaction was brought on behalf of the
plaintiffs and the other joint creditors of the firm, claiming
that Lthe estate of D., after satisfying his funeral and tests-
mentary expenses and separate debts, was liable to the joint
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debis of the firm, and for administration on that footing. The
defence was that the rights of the plaintiff were governed by
the law of Bpain, under which the joint creditors were not
atitled {0 payment out of the separate estate of a deceased
pertner until they had exhausted the property of the firm : —
Bed, following Bulock v. Caird, L. R. 10 Q. B. 276, that the
matter stated in the defence was mere procedure, and that
the defence was bad. In re Doxron. MATHERSON v. Lupwia.
Juy24 RomerJ.

Counsel: Eve, Q.C., and Howard Wright ; Cozens-Hardy, Q.C.,
and Cartmell, Solicitors: Freshfields & Williams ; Norton, Rose,
Korton & Co. F.E

0. GUARDIAN AND WARD—MAINTENANCE AND ESTAB-
LEENENT OF PUPIL HEIR. Where the mother is the sole
guardian of the heir to large estates the sum allowed the mother
for the up keep of establishment and education of the heir
ought {0 be such sum as prudent guardians would allow to her
“as mother.® To decide what is a reasonable sum all the cir-
cumstances of each case must be considered; the governing
cogideration being what is for the interest of the heir.
Interlocutors of the Court of Session, Scotland, varied. BArN=s
(or Ross) v. Bogs. July 27. H. L. (Lord Halsbury 1..C., and
Lords Watson, Herschell, Morris and Shand).

Counsel: R. B. Haldane, Q.C., and J. A. Clyde (Scottish Bar);
4. Graham Muwrray, L.A., Q.C., and Dickson, Q.C., Solicitor-
General for Scotland, and James J. Pitman (Scottish Bar),
Solicitors: Martin & Leslie, for Keith R. Maitland. W.S., Edin-
burgh; Grakames, Currey & Spens, for J. &. F. Anderson, W.S.,
Edinburgh, GJ W

6. NARRIED WOMAN — SEPARATE ESTATE — Restraint on
anticipation—Removal by the Court—Payment of debis sncurred
tkrough exiravagance— Conveyancing and Law of Property Act,1881
(< 41),5 89. The Court will not make an order under sect. 39
of the Conveyancing and Law of Property Act, 1881, in a case
where it is sought to remove the restraint on anticipation
merely for the purpose of raising money for the payment of
debts incurred through the extravagance of the married woman
or her husband. In re PoLLARD’S SETTLEMENT. July 23.
C.A. (Lindley, Lopes and Rigby L.JJ.).

Counsel : Farwell, Q.C., and Johnston Edwards; Bartley
Denniss, Solicitor: Hood Barrs. W. W.K.

. PATENT DISCLATMER — Patent Act, 1888 (c. 57), s. 26.
Where on a petition for revocation of a patent the judge holds
that all the claims are bad and orders the patent to be revoked,
axd thig order is entered on the Register of Patents, the Court
of Appeal, if it is of opinion that one claim is good, should
1e%erse the order below and order that the patent be revoked

unless within three months, or such further time as the Court
may allow, the patentee obtain leave to amend his specification
by disclaiming all claims except the good one. DEELEY AND
OrmEss, Arps.; PEreEs, Rxsp. July 28. H. L. (Lords
Herachell, Macnaghten, Morris and Shand).

Counsel : Moulton, Q.C., Wallace, Q.C., and Horace Rowlands ;
Terrell, Q.C., and Rylands. Solicitors: Stibbard, Gibson & Co.,
for Rowlands & Co., Birmingham ; Wakeford, May &JW;Iulfc.

—

8. SETTLEMENT —O0ONSTRUCTION— “ Next of kin in blood”
—Reference to intestacy. Consols were settled on trust, after
the death of Mary Ann Gray without issue, “for the person
and persons who shall be next of kin in blood to the said Mary
Ann Gray at the time of her decease in case she had so died
intestate and unmarried ” :—Held, that the next of kin, accord-
ing to the Statute of Distributions, of Mary Aun Gray were
entitled at her death without issue to the fund. Jn re GraY.
AxERS v, SEARS. July 29. North J.

Counsel : Henry Terrell; Badcock ; Ingpen.  Solicitors :
George Terrell ; Crowders & Vizard ; Hancock & Marrable.

D. P.

. STATUTES OF LIMITATIONS — SETTLEMENT — General
power of appointment — Real Property Limitation Act, 1833
(c. 27), ss. 1, 2, 8, 20—Real Property Limitation Act,1874 (c. 57),
8s.1,2. At and prior to Lady Day, 1876, a plot of land form-
ing part of the Devon Settled Estates was held by S. as tenant
from year to year. S. continued in possession down to his

+death in 1889, and after that date his representatives continued

in possession. No rent was ever paid in respect of such plot of
land after Lady Day, 1876.

Under a settlement dated in 1857 the Devon estates, includ-
ing the reversion in the plot of land expectant on the tenancy
of 8., stood limited in the events which happened to the use of
the 11th Earl of Devon for life, remainder to the use of the
12th Earl for life, remainder to such uses as the 1l1th Earl
should by deed or will appoint. This power was exercised by
the 11th Earl by his will, whereby he appointed the estates to
H. and others as trustees. The 11th Earl died in 1888, and
on his death the 12th Earl succeeded to the possession of the
estates, and died in 1891 without having recovered the land in
question. On the death of the 12th Earl the remainder limited
to H. and others fell into possession, and the question was
whether their estate was barred by the Statutes of Limitations:
—Held, that the case fell within the latter part of sect. 2 of the
Real Property Limitation Act, 1874, and that the 12th Earl’
being the person last entitled to a particular estate, and not
being in possession or receipt of the profits of the land in
question when his interest determined by his death in 1891,
H. and others had a further period of six years from that time
to bring their action, and therefore that their estate was not

-
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barred. In re EARL or DEvON’s SETTLED EsTaTES. July 23.|perty by him, or receipt by him and conversion of it to his own

Chitty J.

use, a trustee who has committed a breach of trust is entitled

Counsel: Byrne, Q.C., and E. Beaumont; G. Cave. Soli-|to the protection of the several Statutes of Limitation as if
citors: Lake & Lake ; Ford, Lloyd, Bartlett & Michelmore, agents | actions or proceedings for breaches of trust were enumerated in

for Hacker & Michelmore, Newton Abbot. G M.

them. How v. Lorp WiNterTON. July 22. O. A. (Lindley,
Lopes and Rigby L.JJ). .
Counsel : Bramwell Davis, Q.C., and Godefroi ; Micklem.

10. TRUSTEE—BREACH OF TRUST—Slatules of Limitatione. |Solicitors: Bramall, White & Sanders, for Harvey & Harvey,

The effect of sect. 8 of the Trustee Act, 1888, is that, except in | Southsea; Crowders & Vizard, for R. H. Mellersh, Godalming.
the three cases of fraud by the trustee, retention of trust pro- W.W.K
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NOTICE TO S8OLICiTORS.

With the view of insuring the greatest possible accuracy and
rapidity in the various publications connected with the Law
RerorTs, the Council will be obliged, if the Solicitors to whom
epplication is made by any Reporter acting for the Council,
vl as soon as possible afier application furnish the meces-
sry Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jestion in furnishing the papers required to prepare accurate
reports.
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COURT OF APPEAL

RECORD or BUSINESS.

COURT I.

MoxpaY, August 3.

Cunnack v. Edwards. Appeal from Chitty J. Allowed.
Bennetts & Co. v. NeIlcraith & Co. Appeal from Collins J. Dis-
missed.

Ko, 23.—1896.

Gilson v. Doughty. Appeal from Pollock IB. Allowed.

The Queen v. Orerseers of the Poor of the Township of Preston. Appeal
from Day and Lawrance JJ. Dismissed.

C. E. Williams v. J. H. Yates. Appeal from Pollock B. Dismissed.

Decot and Another v. Jackson. Appeal from Day J. Varied.

TuzspAY, August 4.

Kirl: v. Overseers of the Parish of Plumstead. Appeal from the Lord
Chief Justice and Wills J. Dismissed.

In re an Arbitration, Gonty and Manchester, Sheffield and Lincolnshire
Railway Company. Appeal from Pollock B. and Bruce J.
Allowed.

‘WEDNESDAY, August 5.

Hood Barrs v. Heriot. Appeal from Day J. Allowed.

COURT IL
TBURSDAY, July 30.
Graydon v. Buassct. Order for writ of attachment issued agniust the
defendant.
In re Richard Jameson, a Solicitor. Appeal from order dated July 11,
Dismissed.

In re Marriug®, Neave & Co., Limited. North of England, &ec., Corpo-
ration v. Marriage, Neare & Co., Limited. Appeal fmm Eeke-
wich J. Allowed.

Frmay, July 81,
No zittings. _
Sa1vapay, Auzust 1,
No sitlings.
Moxpay, Augus: 8.
No sittings.
‘WEDXESDAY, August 5.

In re Lumley and Others. Appeal from North J. Ju 'gment reserved;

Pneumatic Tyre Company v. Dunlop. Appeal from Stirling J. Dis-
missed.

Mar:hall v. Ecans. Evans v. Murshall. Appeal from Chitty J.
Dismissed.

Boughey v. Craig. Appeal from Kckewich J. Part heard.

During the sittings of the Courts THE WEEKLY NoTES will be published
on Saturday, and will generally comprise Notes of Decisions up to and
including those of the jrerious Thursday. AU cases of permanent
interest noted herein will be reported in full in TEE Law REPORTS.

NOTES OF DECISIONS.

—=

These notes are numbered for convenience of referonce,
e.g. W. N. (96) 85 (1).

1. BANKRUPTCY—SECURED CREDITOR—.4dmendment of proof
— Lankruptey Act, 1883 (c. 52), Sched. II., rr.121,13. By the
Bankruptey Act, 1863, Sched. II., rule 12a, where a secured
creditor has valued his security the trustee “ may at any time
redeem it on payment to the creditor of the assessed value”,

‘ and by rule 13 a secured creditor ““ may at any time amend the
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~aluation and proof on shewing to the satisfaction of the
trustee that ... the security has diminished or increased in
value since its previous valuation.” A secured creditor valued
his security, which subsejuently greatly increased in value, and
the trustee therenpon offered to redeem it, and tendered to the
creditor payment of the assessed value, which he refused to
receive :—Held, that the offer to redeem and tender of payment
by the trustee did not disentitle the creditor to subsejuently
amend his valuation and proof under rule 13. In r¢ NEWTON.
Ex parte NATIONAL PROVINCIAL BANK oF ENGLAND. Aug. 4.
Divisional Court (Vaughan Williams and Wright JJ.).
Counsel : Muir Mackenzie; H. Reed, Q.C.,and T. E. Weatherley.
Solicitors: Sibby & Dickenson, Bristol; Wildeberger & Moore.
: W. A,

2. BANKRUPTCY—POST-NUPTIAL SETTLEMENT—Considera-
tion—Intent to defeat and delay creditors—13 Eliz, c. 5—The
Bankruptcy Act, 1883 (c. 52), s. 47. In October, 1894, the
bankrupt, who was married and had then recently attained the
age of twenty-one years, executed a post-nuptial settlement
whereby he settled property upon trust for himself for life, or
until he should charge or incumber his life interest, with a gift
over for the benefit of his wife and children. The consideration
for the settlement was a covenant by his mother to pay him
during her life an annuity of 50/. per annum, and a covenant
by his brother to pay him an annuity of 25/, per annum until a
certain event, when the brother was to be repaid. The settle-
ment had been induced by the mother and brother with the
view of saving the bankrupt’s property, as he was a man of very
extravagant habits and had already during his minority in-
curred debts to a considerable amount. A sum of 3000!. was
left out of the settlement to pay these debts, and was handed to
him for that purpose. In May, 1895, the bankrupt charged his
life interest under the settlement, and in October, 1895, a
receiving order was made against him. The trustee claimed
that the settlement was void both under sect. 47 of the
Bankruptey Act, 1883, and also under 13 Eliz. c. 5:—Held, that
the settlement was not void under sect. 47, as the covenant of
the mother was a sufficient consideration for it; and farther,
that it was not void under the Statute of Elizabeth, as the
evidence failed to shew that it was executed with intent to
defeat and delay creditors. Jn re TerLEY. July 23. Vaughan
‘Williams J.

Counsel : Reed, Q.C., and Carrington ; Bigham, Q.C., and
Elgood ; Macaskie and St. Gerrans. Solicitors: S. Kent, Burt
& Powell ; Bell, Brodrick & Co. H.L. F.

3. BILL OF EXCHANGE—ALTERATION—Duty of acceptor—
Negliyence— Accepting bill which gives facilities for alterution—
Stamp of larger amount than necessary —Estoppel — Bills of
Exchange Act, 1882 (c. 61), s. 64, sub-s. 1. Decision of the Court
of Appeal, [1895] 1 Q. B. 636, after consideration affirmed and
appeal dismissed with costs. SoHOLFIELD, APP.; EARL OF
LoNDEsBOROUGH, REsP. July3l. H.L.(E.)(Lord Halsbury L.C,,
and Lords Watson, Macnaghten, Morris, Shand and Davey).

Counsel : Asquith, Q.C., E. Morten, and Roskill ; Jelf, Q.C.,
A. T. Lawrence, and C. K. Francis. Solicitors: Smith, Fawdon
& Low ; Saltwell, Tryon & Saltwell, J. M. M.

4. CHARITY—BEQUEST TO MAINTAIN TOMB 80 LONG AS
THE LAW PERMIT8—Validity. A testator, after expressing his
wish to be buried in the inclosure in which his child Iay in the
churchyard of E., bequeathed to the rector and churchwardens
for the time being of the parish church 800. Consols, to be
invested in their joint names, the interest and dividends to be
derived therefrom to be applied, so long as the law for the time
being permitted, in keeping up the inclosure and decorating
the same with flowers:—Held, that the gift was valid for at
least a period of twenty-one years from the testator’s death, and
semble that it was not charitable. PIRBRIGRT v. SALWET.
Aug. 6. Stirling J.

Counsel: Hastings, Q.C., John Henderson, and W. T.
Lawrance ; Buckley, Q.C., and Methold. Solicitors: Dawes &
Sons ; Tathams & Pym. HBH

6. COMPANY—DEBENTURE STOCK CERTIFICATE—Purchaser
Sor value—Authorsty of agent. A company wishing to borrow
30007, inquired whether a firm which had acted as its brokers
would lend the money. The brokers asked G. to lend upwards
of 6000L. on the security of a debenture stock certificate of the
company for 80007, but he consented to lend 6000:. only, and
then only on the condition that before he paid the money the
certificate should be deposited with his bankers. After one of
the brokers had communicated with the company its secretary
deposited a certificate under its common seal that G. was the
registered holder of 8000!. debenture stock of the company.
The certificate also stated that the stock was only transferable
by deed registered in the company’s books. G. then paid 6000
to tho broker, who paid the company only 30001, :—Held, that
G. was not ooncerned to inquire what were the relations
between the company and the brokers, and that he was entitled
to assume that the broker to whom he paid the money had the
power to deal with the certificate; that G. was in the positiod
of a purchaser for value to the extént of his advance; and
that in an action to enforce the rights of the debenture
stock holders he could prove for 8000!. provided he did not
receive dividends exceeding 6000l and interest. ROBINSON
MONTGOMERYSHIRE BREWERY CoMpaNy. July 31. Vaughsn
Williams J. .

Counsel : Crackanthorpe, Q.C., and Christopher James; Ew,
Q.C., and Whinney. Solicitors: Clarke, Rawlins & Co.; Sharpes
Parker, Pritchards & Barham, for Mathews, James, Crosskey &
Fordham, Birmingham. F.E

6. COMPANY—DEBENTURES—Priority. A company issued
debenture stock purporting to be a first charge and which gave
a floating security on all its assets. It afterwards issued
debentures to other persons which also purported to be s first
charge and gave s like floating security:—Held, that the
holders of the debentures, whether they had or had not notic®
of the issue of the stock, did not obtain priority over, but
ranked after the stock-holders. SmiTH v. ENGLISE AND
ScoTTISH MERCANTILE INVESTMENT TRUST. Aug. 6. Vaughsd
Williams J. :

Counsel : Martelli; Kirby; Whinney. Solicitors: W. 4

Crump & Son ; Slaughter & May ; Ashurst, Morris, C'ritp; E"'
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7. COMPANY, LIMITED — RATES—Distress—Change of occu-
pancy—Receiver and Manager —43 Eliz. c¢. 2, s. 2— Poor-rate
Assessment and Collection Act, 1869, c. 41, s. 16. The debentures
of a limited company created an ejuitable charge on all the
property of the company, and were secured by a covering deed
compriging the company’s mills. Receivers and managers were
afterwards appointed under an order of the Court in an action
by the debenture-holders, and thereupon went into possession
of the company’s mills. Prior to that appointment and posses-
sion the churchwardens and overseers of the parish in which
the mills were situate had made rates in advance for the half-
year ending at a date subsequent to the date om which
possession was taken :—Held, that the appointment of receivers
and managers and their taking possession did not create a
change of occupancy within sect. 16 of the Poor Rate Assess-
ment and Collection Act, 1869, and that the churchwardens
and overseers were therefore entitled to distrain upon the
company’s chattels for the rates. In re MARRIAGE, NEAVE &
Co. NorTH ofF ENGLAND TRUSTEE, DEBENTURE AND ASSETS
CorPoRATION v. MARRIAGE, NEAVE & Co. C. A. (Lindley,
Lopes and Rigby L.JJ.). July 30.

Counsel : Warrington, Q.C., and Lyttelton Chubb; Levett, Q.C.,
and 4. R. Kirby. Solicitors: W. 1. Youny & Son ; Grundy,
Kershaw, Saxon, Samson & Co. G.LF.C.

8. OMPANY — MEMORANDUM OF ABSOCIATION — Inralid
issue of preference shares—Rights of holders of such shares. 'The
memorandum of association of a company formed under the
Joint Stock Companies Act, 1856, stated that the nominal
capital of the company was to be 60,000l. divided into 600
shares of 1007., with power to increase the capital as provided
by the articles of association. The original articles of asso-
ciation contained no provisions as to preference or priority of
any class of shares. The company subsequently altered their
articles, and purported to issue certain shares bearing a pre-
ferential dividend of § per cent. per annum, and for thirty
years such dividend was paid to the holders of these shares.
The dividend paid to the ordinary shareholders had consider-
ably exceeded 5 per cent., and there was now a large surplus
anilable for distribution amongst the shareholders:—Held,
that the decision of Kindersley V.-C., in Hutton v. Searborough
Clif Hotdl Company, 2 Dr. & Sm. 521, notwithstanding the

thrown upon it in subsequent cases, and particularly by
Lord Macnaghten in British and American Trustec and Finance
Corporation v. Couper, [1894] A. C. 899, at pp. 416, 417, was
8l & binding authority, which this Court ought to follow;
that upon the authority of that decision it must be held that
the preference shares were invalidly issued; that the holders
of such shares were not shareholders in the company, and
that their only right against the company was to restitution
I respect of the breach of contract to issue preference shares
t:lglgm. ANDREWS v. GA8 METER CoMpaNy. July 80. Keke-

ch J.

Comnsel: P. Ogden Lawrence, Q.C., and Eustace Smith; War-
nnglon, Q.C., and Kirby. Solicitors: Blyth, Dutton, Hartley &
Biyth, C.C. M. D.

9. COMPANY —WINDING-UP— Petition—Statutory Affidavit.
Where the petitioness for a winding-up were absent on the
continent of Europo, the Court allowed the statutory affidavit
to be made by a clerk to the solicitors acting for them who had
full knowledge of the proceedings to obtain judgment fer the
debt on which the petition was founded. In re CABRARA
MAaRBLE CoupaNY. Aug.5. Vaughan Williams J.

Counsel : Frank Russell. Solicitors: Spyer & Sons.
F.E

10. DEMISE—REPAIR—Covenant {o keep in repair—Damages.
Decision of the Court of Appeal, [1895] 2 Ch. 877, affirmed
after consideration and appeal dismissed with costs. CoNQUEST
AND ANOTHER, APPS.; EMMETTS AND ANOTHER, REsPs. July 30.
H. L. (E.) (Lords Herschell, Macnaghten and Morris).

Counsel: Haldane, Q.C., C. H. Sargant, and H. Courthepe-
Munroe; Jelf, Q.C.,and R. F. Norton. Solicitors: Ranger,
Burton & Frost ; Clarke & Calkin. J. M. M

11, FRIENDLY SOCIETY—FAILURE OF OBJYECTS—Surplus
Funds— Charity— Cy-prés — Bona vacantia— Resulting Trust.
In 1810 a society was established to raise a fund, by the sub-
scriptions, fines and forfeitures of its members, to provide
annuities for the widows of its deceased members. In 1830 the
rules were revised, and the society conformed to the provisions
of the Friendly Societies Act, 1829, but the objects of the
society were in no way altered. By 1879 all the members had
died, and the last annuitant died in 1892. The surplus or
unexpended funds of the society amounted to 12501, :—Held, that
there was no resulting trust in favour of the legal personal
representatives of those who had contributed to the funds of
the society; that the society was not a “ charity ” so that the
surplus fund could be applied cy-prés to charitable purposes;
and that the surplus fund passed to the Crown as bona vacantia.
CuNNACK v. EDwarps. O. A. (Halsbury L.C,, A. L. Smith and
Rigby L.JJ.). Aug.3.

Counsel: Sir R. Webster, Q.C., A.-G., and Ingle Joyce;
Robertson Macdonald ; Farwell, Q.C., and W. D. Rawlins, Q.C.
Solicitors: Robbins, Billing & Co., for Marrack, Nalder &
Hockin, Truro; Hare & Co. G.LF.C

12. PATENT—AMENDMENT OF SPECIFICATION— Petition for
revocation—Application for leave to amend— Discretion of Court—
Patents Act, 1883 (c. 57), s. 19. Pending the hearing of a
petition for revocation, the patentee applied under the Patents
Act, 1883 (c. 57), s. 19, for liberty to apply at the Patent Office
for leave to amend his specification by way of disclaimer. The
application was opposed by the petitioner on the ground, that
leave ought not to be given at the present stage of the petition,
but should wait till the hearing, in consequence of the recent
decisions in Moser v. Marsden, 13 Pat. Rep. 25, and Deeley ¥.
Perkes, W. N. (96) 83 (7), which it was submitted had entirely
changed the status of disclaimers, and made them final for all -

purposes :— .
Held, that the granting or refusing the leave to proceed
under sect. 19 of the Patents Act, 1883, was still a matter for
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the judicial discretion of the Court, and that this discretion

“had been in no way interfered with by the decisions relied
~on by the petitioner. In re DELLwIK'S PATENT. July 31
-Chitty J.

Counsel: Byrne, Q.C., Bousfield, Q.C., Wallace, Q.C., and
~C. E. E. Jenkins; Moulton, Q.C., Terrell, Q.C,|land A. J.
Walter. Solicitors: H. C. Godfray ; Faithfull & Owen.

W.0.D.

13. PATENT ACTION—PRACTICE— Particulars— Costs— Certi-
Jicate of reasonableness —Judgment in default of appearance —
Latents, &c., Act, 1888 (c. 57), 5. 29, sub-s. 6. In an action for
infringement of a patent in which judgment for the plaintiffs
was given in default of appearance by the defendants: —

Held, that, notwithstanding the default in appearance, the
<Court had jurisdiction, under sect. 29 of the Patents, &c., Act,
.1888, to certify that the plaintiffs’ particulars of breaches were
reasonable and proper. PNEuMA110 TYRE CoMPANY v. J. PARR
& Co. Aug.1l. NorthJ.

Counsel : 4. J. Walter. Solicitor: J. B. Purchase.

W.L.C.

14. PRACTICE—INTERLOCUTORY INJUNCTION— Undertaking
as to damages—Action on behalf of Crown. An interlocutory
‘injunction will as a general rule be granted at the instance of
“the Attorney-General on behalf of the Crown without rejuiring
any undertaking as fo damages to be given by or on behalf of
the plaintiff. ATTORNEY-GENERAL v. ALBANY HoTEL COMPANY.
Aug. 4. North J.

Counsel: 8ir R. E. Webster, A.-G., and Vaughan Hawkins;
Bwinfen Eady, Q.C., Ingpen, and H. (. Richards. Solicitors:
Solicitor Office of Woods; Leggatt, Rubinstein & Co.

W.L.C.

15. PRACTICE—JOINDER OF PLAINTIFY WITHOUT AUTHO-
—* Own consent in writing”—Stay of proceedings— Costs
~—Rules of the Supreme Court, 1888, Order xvI, r. 11. It is
provided in rule 11 of Order xvI. of the Rules of the Supreme
Court, 1883, that no person shall be added as a plaintiff in any
matter, or as the next friend of a plaintif under disability,
“ without his own consent in writing thereto ”:—Held, by the
Court of Appeal, reversing the decision of Kekewich J., that a
person could not under the rule be joined as a plaintiff unless
"he gave his consent in writing and actually signed it, and the
consent of his:solicitor on his behalf written in his presence
and signed by the solicitor was not such a consent as was
required by the rule:—Held, also, that when a solicitor obtains
the addition of a person as a plaintiff to an action upon an
informal consent, and orders have been made against such
person directing him to pay costs, but without his knowledge,
‘the proper course to adopt was that indicated in Nurse v.
Durnford, 13 Ch. D. 764, and Newbiggin-by-the-Sea Gas Com-
_pany V. Armstrong, 13 Ch. D. 310, namely, to direct a stay of
all proceedings in the name of the person improperly joined as
-plaintiff, and all proceedings against him in the action since he
had been added as a co-plaintiff, and to strike out his name
Yor the purpose of all future proceedings; further, the solicitor
who made the improper joinder should be ordered to pay all

the costs of the person improperly joined as between solicitor
and client, and all the costs which he had been ordered to pay,
and also all the costs of the defendants as between party and
party. FRICKER v. VAN GrurTeN. July 29. C. A. (Lindley,
Lopes and Rigby L.JJ.).

Counsel: Shearman; Crispe; Foote. Solicitors: Comins &
Drewry ; Sidney Toppin ; Robbins, Billing & Co. H.C.J.

16. PRACTICE —SECURITY FOR COSTS — Application after
delivery of defence—Rules of the Supreme Court, 1883, Order 1xv.,
r. 6. The Court has under Order Lxv., rule 6, of the Rules of
the Supreme Court, 1883, a discretion to order security for
costs to be given at any stage of the proceedings, and there is
no hard and fast rule that the application for security must be
made before any material step is taken in the action. Aocord-
ingly, an application by a defendant for security to be given by
the plaintiff is not too late merely because it is made after the
delivery of the defence. The rule laid down in Martano V.
Mann, 14 Ch. D. 419, and Lydney and Wigpool Iron Ore Com-
pany v. Bird, 23 Ch. D. 358, applied. Decision of KekewichJ.
reversed. In re SmutH. BaIN v. Baiv. July 29. C A
(Lindley, Lopes and Rigby L.JJ.).

Council: J. G. Bulcher; Stewart-Smith. Solicitors: William
A. Crump & Son ; Loughborough, Gedge, Nisbet & Drew. ;

H.C.J.

17. PROBATE —LOST WILL. The contents of a lost will
cannot be proved on motion without the consent of the next of
kin. IN THE Goops oF PEARsoN. Aug. 5. Gorell BarnesJ.

Counsel : Bargrave Deane. Solicitors: Rowcliffes, Rawle t\EV Co.

H.D.W.

18. RENT-CHARGE—CHARITABLE TRUSTS (RECOVERY) ACT,
1891 (o. 17)—7Tenant fur years—Personal Liability. A mere
tenant for years is not liablo in an action for debt for non-pay-
ment of a rent-change issuing out of the land of which heis
in occupation, nor, in the case of a rent-charge created for
charitable purposes, is he liable in an action by the Charity
Commissioners in the Chancery Division. In re HERBAGE
RENTs CHARITY, GREENWIOH. Aug. 5. Stirling J.

Counsel : Vaughan Hawkins ; Ingle Joyle. Solicitors: Clabon;
Ingle, Holmes & Sons. H.B.H.

19. REVENUE—INCOME TAX—Eremption—Public library—
Urban authority—* Building the property of a literary o
scientific institution®—Public Libraries Act, 1892 (c. 53), s 4,
11, 12, 14—Income Tax Act, 1842 (c. 35), s. 61, Sched. A, Rule
No. VI. Decision of the Court. of Appeal, [1895] 1 Q. B. 67,
after consideration reversed with costs here and below (Lord
Halsbury L.C. dissenting), on the ground that the buildings
were entitled to the exemption granted by the Tncome Tax Act
MAYOR, &0., OF MANCHESTER, APPs.; McADpAM (SURVEYOR OF
Taxgs), Rese. July8l. H. L. (E) (Lord Halsbary L.C., snd
Lords Herschell, Macnaghten and Morris). .

Counsel : Lawson Walton, Q.C. and Reginald Brown; ™"
R. B. Finlay, 5.G., and Danckwerts. Solicitors: Austin &
Austin, for Town Clerk, Manchester; F. C. Gore.  J. M. M.
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NOTICE TO S80OLICITORS.

" With the view of insuring the grealest possible accuracy and
rapidily in the various publications connected with the Law
RerorTs, the Council will be obliged, if the Solicitors to whom
opplication is made by any Reporter acting for the Council,
will as soon as possible afier application furnish the neces-
sary Papers, together with any information in their power as to
the names of the various Solicitors engaged in the case. At the
same time, the Council thankfully acknowledge the assistance
they have already received from so many members of the Pro-
Jession in furnishing the papers required lo prepare accurale
reports.
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Yaughan Williams J. 89
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COURT OF APPEAL

REoorD or BusivEss.

COURT 1.

FrAY, August 7.

B re Chapman. Cocks v. Chapman. Appeal from Kekewich J.
Allowed.

In re Clark. Bz parte Beyer, Peacock & Co., Limited. Appesl from
Mr. Registrar Giffard. Allowed.

b re Bridgman. Ez parte The Debtor. Appeal from Mr. Registrar
Giffard. Dismissed. :

Bireh v. Harrap & Co. Appeal from V.-C. of County Palatine of

i Lancaster. Dismissed.

Drake v. Bendell. Appeal from Pollock B, Part heard,

SATURDAY, August 8.
Drake v. Bendell. Appeal from Pollock B. Allowed.
Dooke v. Smith (J. Sméth & Another, clatmants). Appeal from Day
and Lawrance JJ. Allowed.

' COURT IL

Moxpay, August 10,
te L. 0. Lumloy and Others, gentlemon, &c. Appeal from North J.
Dismissed.

Ko. 29.—1896.

Rootes v. Shead. Appesl from Day J. Conditional leave to defend.

Boughey v. Craig. Appeal from Kekewich J. Order varied.

Gehlen v. Munigue. Appeal from Kekewich J. Order discharged on
agreed terms.

Meadows v. Fenn. Appeal from Kekewich J. Allowed.

Attorney-General v. Albany Hotel Company, Limited. Appeal from
North J. Dismissed.

In ve Montagu. Call v. Faber (Probate). Appeal from Barnes J.
Dismissed.

During the sittings of the Courts THE WEEKLY NoTEs will be published
on Saturday, and will generally comprise Notes of Decisions up to and
including those of the previous Thursday. Al cases of permanent
interest noted herein will be reported in full in THE Law REPORTS.

NOTES OF DECISIONS.

ﬂmwamwanodfwmmofrqu
e.g. W. N. (96) 89 (1).

1. BANKRUPTCY —BANKRUPTOY NOTIOE — Foreigner— Bank-
ruptcy Act, 1888 (c. 52), s. 4, sub-s.1(g); &. 6. A judgment
having been recovered in an action against a foreigner, a bank-
ruptey notice was issued against him at the instance of the
judgment creditors, under sect. 4, sub-sect. 1(y), of the Bank-
ruptey Act, 1883, founded upon that judgment. He had not
resided or had a dwelling-house or place of business in England
for more than a year, and was at the time of the issue of the
notice abroad, but, upon his subsequently coming to England
temporarily, he was served with the bankruptey notice in this
country. A registrar in bankruptcy had set aside the bank-
ruptey notice on the ground that it ought not to have been
issned as the debtor had mnot within the preceding twelve
months ordinarily resided or had a dwelling-house or place of
business in England, and consequently was not subject to the
bankruptey law:—Ield, reversing his decision, that the issue
and service of the bankruptey notice were good, though there
might be subsequently a question whether under sect. 6 of the
Bankruptey Act, 1883, the creditors were entitled to present a
petition. In re CLARK. Ex parte BEYER, Pracock & Co.,
Lmnurep. Aug. 7. C. A. (Lindley, Lopes and Rigby L.JJ.).

Counsel : 7. Willes Chitty and Herbert Chitty ; Musr Mackenzie.
Solicitors: Pritchard, Englefield & Co., for John Leigh, Man-
chester; Harwood & Stephenson. E L.

2. BANKRUPTOY —PRACTICE— Fquitable execution— Appoint-
ment of receiver—Jurisdiction—dJudicature Act, 1873 (c. 66), s. 25,
sub-s. 8. The Court of Bankruptcy has jurisdiction under
sect. 25, sub-sect. 8, of the Judicature Act, 1873, to appoint a
receiver by way of equitable execution for the purpose of
enforcing orders for the payment of money to the trustee in
bankruptey. In re GoupmR. [Ex parte OFFIOIAL REORIVER.
Aug. 10. Vaughan Williams J.

Counsel : Romer Macklin and F. P. M. Schiller ; A. P, Foley
and Kimber, Solicitors: Adams & Adams; A. P. Prece.

H L ¥.
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3. CONTRACT —STATUTE OF YRAUDS — Vendor's name—
Reference to formal contract. The vendor’s name was omitted
from the conditions of sale by auction of a house, and from the
indorsed form of contract to be signed by the purchaser. The
house was not sold at the auction; but subsequently defendant
addressed a letter to J. & Co., who were the auctioneers,
offering to purchase the house for 850l., and stating that if his
offer was accepted he would pay & deposit of 85/ and “sign
contract on the auction particulars.” J. & Co. replied by letter,
stating that on behalf of their client (who was the vendor),
naming her, they accepted the offer of 3507 for the house—
describing it—“subject to contract as agreed. We enclose
draft contract herewith, and shall be glad to receive same
signed together with cheque for deposit.” The contract
enclosed was practically identical with that embodied in the
conditions of sale and indorsement, except that the name of the
vendor was inserted ; but the defendant never signed it :—Held,
that as the offer of the defendant contained the names of both
contracting parties, there was a valid contract within the
Statute of Frands (although J. & Co. were only agents of an
undisclosed principal) on its being accepted; that J. & Co.
might have accepted it by parol, and later on disclosed their
principal’s name, and that it made no difference that the
principal’s name was disclosed on acceptance of the offer.
Morris v. Wilson, 5 Jur. (N.8.) 168, and Commins v. Scott, L. R.
20 Eq. 11, followed:—Held, also, that the acceptance of
defendant’s offer was absolute and not conditional, there being
a form of contract definitive in all its terms, and clearly
identified by the offer, and that signature to this was un-
necessary. FiILBy ». HounseLL. July 81. Romer J.

Counsel : Buckmaster; Beddall. Solicitors: Lewin & Co.;
J. R. Pakeman. F. E

4. PRACTIOCE—DISCOVERY— Privilege—Right of inspection by
Court or Judge—Rules of the Supreme Court, 1883, Order xxx1.,
r.19 A (2). The word “ privilege” in Order xxx1., r. 19 A (2), is
not to be construed in a narrow sense: consequently the rule
extends to the case of an objection to produce a document on
the ground of irrelevancy. EHRMANN v. EHRMANN. Aug. 7.
Stirling J.

Counsel : Hastings, Q.C., J. M. Solomon, and T. Willes Chitty ;
Buckley, Q.C., and H. Terrell. Solicitors: Wild & Wild ; Gold-
berg, Langdon, Barrett & Newall. G. A. 8.

6. PRACTICE — INTERLOCUTORY INJUNCTON — Crown —
Undertaking in damages.

The Attorney-General, suing on

behalf of the Crown, will not be required to give an under-
taking in damages as a condition of obtaining an interlocutory
injunction. ATTORNEY-GENERAL v. ALBANY HoTEL CoMPAXY.
Aug. 10. 0. A. (Lindley and Lopes L.JJ.).

Counsel : Swinfen Eady, Q.C.,and Ingpen ; Sir R. E. Webster,
A.-G., and Vaughan Hawkins. Solicitors: Leggatt, Rubinstein &
Co. ; Solicitor to the Commissioners of Woads. G.LF.C

6. SEPARATE ESTATE —RESTRAINT ON ANTICIPATION—
Married Women’s Property Act, 1882 (c. 75). In a settlement
made after the Married Women's Property Act, 1882 came into
force, a life estate was limited to the wife * without power of
anticipation,” without inserting the words “ for her sole and
separate use”:—Held, by the Court of Appeal (affirming the
decision of North J.), that the restraint on anticipation was
effectual though the words “for her separate use” were
omitted, the statute itself making her interest separsate estste.
In re LuMLEY AND OTHERS. Ez parte Hoop Bares. Aug. 10.
C. A. (Lindley and Lopes L.JJ.).

Counsel : Willoughby Williams. Solicitors: Hood Barrs;
Edward H. Quicke. H.C.J.

7. TRUSTEE—CALLING IN SBECURITIES—Breach of trust. A
testator had invested money on freehold mortgages, and at his
death in 1880 the mortgages were good securities. The trustees
of his will were authorized to invest on mortgage. His trus-
tees and executors retained the mortgages till the present time,
and owing to the general depreciation in the value of land they
had become very inadequate securities, and could not be realized
without great loss :—Zeld, by the Court of Appeal, that the
executors and trustees were not guilty of wilful neglect and
default in retaining the securities, it appearing that they had
from time to time taken all due care to consider and determine
what ought to be done in the circumstances in which they
were placed; that they had acted as & prudent owner might
have done, and were at most only guilty of an error of judgment;
and that they were not liable for the loss which had occurred.
No opinion was given on the point decided by Kekewich J.,
[1896] 1 Ch. 823. In re CHAPMAN. Cocks v. CHAPMAN. JulyT.
C. A. (Lindley, Lopes and Rigby L.JJ.).

Counsel : Swinfen Eady, Q.C., and T. L. Wilkinson; War-
rington, Q.C., and Gatey ; Warmington, Q.C., and Micklem.
Solicitors: Collyer-Bristow & Co.; H. A. Maude; Waterhous,
Winterbotham & Co. G.LF.C
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NOTICE TO SUBSCRIBERS..

Ir 18 vTENDED during the ensuing Long Vacation to publish
in the WezELY Norms a selection from reports of recent cases
decided by the Supreme Courts in Scotland and in Ireland
wder such Bevenue Statutes as are common to all parts of the
United Kingdom.

It has been frequently laid down by the Courts in England
that decisions of the Courts of co-ordinate jurisdiction in the
sistar countries, though not binding authorities, are to be
treated with great respect, so far as they are decisions on enact-
ments, or on principles of general law, which are applicable in
Eogland. This is especially so in cases on the construction of
the Revenue Statutes above referred to. It is therefore con-
sidered that the reproduction of these reports in England, so
far a8 this can be done in the limited space placed at the dis-
posal of the Council by the temporary closing of the Courts,
vill be useful to the entire Profession.

The Bcottish Reports will (by the permission of the pro-
pristors) be reprinted from Rettie’s Reports, with such explana-
tions a5 may be necessary to make the Scottish technical words
of procedure intelligible here. The Irish Reports will be (with
the permission of the Council of Law Reporting in Ireland)
reprinted from the current series of Reports there. In both
cases, such abridgment will be made as may be found con-
venient,

COURT OF SESSION, SECOND DIVISION.

November 17, 1891.

GeraT BRITAIN STEAMSHIP PREMIUM ASSOOIATION, Pursu
(Appellants). .
Janxs L. WaYTE, Defender (Respondent).

19 Rettie (Court of Seasion Rep. 4th Series), 109.

insuranoce— T¥me polioy, including a number of ships
~Oustome and Inland Revenue Act, 1867 (80 Vict. 0. 23), s. 1, Sohedule B,
ad 1. 4—Interpretation Act, 1889 (52 & 58 Vict. o. 68), s. 1 (b).

The Customs and Inland Revenuo Act, 1867, s. 1, enacts that there
shall be charged the several daties respectively specified in schedules
A, B, and O to the Aot.

Schedule B,— . . . For every polioy of sea insurance for time, in
Feapect of every full sum of 1001, and in respect of any fractional part
of 100L thereby insured, where the insurance shall be made for any
time not exoeeding six months, 84.”

Bect. 4 defines sea insurance as meaning, infer alia, “any insurance
++ - made upon any ship or vessel.”

Sect. 1 of the Interpretation Act, 1889, provides—(1) that in any
Act passed after 1850, unless the contrary shall appear (b) words in
‘.h tingular shall inclade the plural, and words in the plural shall
include the gingular,

Held that a time policy of insurance embracing a number of vessels
vith sepirate sums insured on each was properly stamped at the
duty ocorresponding to the aggregate sum insured.

Ko. 80.—1396.

+ ON 80th November, 1887, John Holman & Sons, shipowners
and insurance brokers, London, on behalf of themselves and
all persons interested, insured with J. L. Whyte, merchant,
Glasgow, and certain other underwriters, 119 steamers, men-
tioned in a list attached to the policy, for the space of 133 days
from 10th October, 1887. The policy effecting this insurance
was underwritten by Mr. Whyte for the sum of 14507., and the
aggregate amount insured was 84,690l, each vessel having a
specific portion of that sum appropriated to it, and the sum
being ascertained by adding together the several sums specified
as insured on each item cemprehended in the policy. Nine
of the steamers were insured for full sums of one or more
hundreds of pounds, while the remaining 110 ships were
insured for sums which included a fractional part of 100.

The amount for which the policy was stamped was 41. 6s. 9d.

In January, 1888, three of the ships named in the policy
were wrecked, and became total losses.

In May, 1890, the Great Britain Steamship Premium Asso-
ciation, with consent of John Holman & Sons, raised an action
against James L. Whyte for payment of the sum of 43. 17s. 9d.
as the amount due to them in respect of the total loss of these
three steamers on the sum underwritten by the defender. The
pursuers in their pleadings averred that they were insured by
the policy to the amount of the sums entered against each
vesasel in the list in the event of a total loss of the veasels,

The defender pleaded, snter alia :—(2) Said policy not being
duly stamped, pursuers are not entitled to sue thereon, and the
present action should be dismissed with costs.

On 10th July, 1890, the Sheriff-substitute (Erskine Murray)
pronounced this interlocutor (judgment):—*“Finds that the
second plea stated by the defender, that the document No. 7/1
of process founded on by pursuers is insufficiently stamped,
will fall to be sustained,” &e.

On appeal, the Sheriff (Berry) adhered (affirmed the judg-
ment), and remitted to the Sheriff-substitute for further
procedure,*

The Sheriff-substitute, on 8th January, 1891, sustained the
defender’s second ples in law, and dismissed the action.

The pursuers appealed.

* In the note appended to the Sheriff’s ndgmnt.tftetlhtingthe
case and citing tggenAot 80 Viot. c. 28, aﬂid e Interpretation Aot‘
1889, he concluded :—*“It is said the words ‘ upon any ship or vessel
in the Stamp Act, 30 Vict. c. 23, should be read as moln&.::ﬁ & 0ase
of insurance ‘upon any ships or vessels,’ and consequently the docn-
ment here should be viewed as a single polioy, although it bears {0
insure a number of vessels. In aid of the argument on this point,
reference is further made to the principle that revenue statutes should
be construed striotly against the revenue, and fnvonmbl{fto private
persons. I am unable to give effect to this argument. we are to
apply the Interpretation Act to the Stamp Act, and read the words
¢ship or vessel’ as if they were *ships or vessels,” we must at the same
time read other nouns in the same sentence as being also in the plural.
In this way we are brought to a definition of ‘sea insurances’ in the
plural, and in ascertaining the meaning of sea insurance’ in the
sin are left to the guidance of the provision in the Stamp Act
itself, under which an insurance on any single ship falls, in my judg-
ment, to be treated as a separate and distinct insurance. The unrea-
sonableness of reading one word in the plural while others in the same
sentence are left in the singular, might be exem&l;iﬂed by reading the
olause which defines the word *policy’ thus, that that woerd in the
singular means ¢ any instruments, &c.,’ in the plural.

“The Sheriff-substitute has dealt with the case as if the insurances
here were voyage, and not time policiea; the arguments, however
which :g{lm the two cases do not seem to differ in principle. 1
agree im in the result that the document in question is not
sufficiently stamped as one policy.”
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Ure, for the pursuers, argued:—Sect. 4 of the Act of 1867
must be read in the light of 8. 1 (b) of the Interpretation Act
of 1889. As the “contrary intention” in the words of the
latter Act did not appear in the Act of 1867, the words “ upon
any ship or vessel” must be read as including a case of in-
surance “ upon any ships or vessels.” Consequently the docu-
ment here must be viewed as a single policy, although it bore
to insure a number of vessels (Magistrates of Glasgow v. Police
Commissioners of Hillhead, March 20, 1885, 12 Rettie, 864). If
there was any doubt, the Revenue Statute must be construed
strictly against the revenue, and in favour of the holder of the
policy. But, further, the stamp was in exact accordance with
the schedule, which contained no indication that the duty
was dependent upon the number of subjects covered by the
insurance.

The Dean of Faculty and Salvesen, for the defender, argued :—
The policy of the statute was to charge duty for each separate
risk insured. Here, there were 119 separate risks, and the
duty must be ‘calculated not upon the aggregate sum insured,
but upon each separate risk, +.c., on each separate vessel. The
Interpretation Act, 1889, did not apply, as there was here
& contrary intention in the sense of the Act. The case of the
Magistrates of Glasgow had little bearing upon the present case.
In it, it was true, a former Interpretation Act (13 Vict. c. 21,
8. 4) was held applicable, but the Court were driven to this
construction, for it was absolutely essential to the working of
the Roads and Bridges Act as regarded the question in the case.

At advising (i.e., on considering the cause) the judges gave
their opinions as follows :—

Lorp Youna.—The policy sued on is a “ policy of sea in-
surance for time,” not exceeding six months, on 119 steamers,
“as per list attached ”; and no objection is stated to it except
that it is not duly stamped. If the law were that only one
ship can be insured by one policy, this policy would be invalid
irrespective of the Stamp Act, but it is not contended that the
law is so, or that two or any number of ships may not be
insured by one policy.

I therefore assume that at the common law, and irrespective
of the Stamp Act, the policy sued on is a valid policy of sea
insurance for the time specified on the 119 steamers named in
the list attached, and on this assumption proceed to consider
the objection that it is, according to that Act, insufficiently
stamped. That objection is that, inasmuch as each of the
119 steamers might have been insured by a separate policy, the
stamp on the one policy that comprehends them all must equal
in amount the sum of the 119 stamps which would have been
used had there been 119 policies, one on each steamer, for the
sum set against it in attached list. If this view be sound, the
objection is good, and otherwise not, for it is founded on no
other. I am very clearly of opinion that it is unsound.

The statute which governs the matter of duty on policies of
sea insurance is 80 Vict. c. 23, and it enacts that the stamp-
duty en any such policy for time not exceeding six months
shall be 84., ““in respect of every full sum of 100!. and in
respect of any fractional part of 100/ thereby insured.” The
sum insured by the policy in question is 84,690i., 4.c., the full
sum of 1007., 846 times repeated, and one fractional part of 1007.
80 that the stamp ought to be of the amount of value of ‘847

times 3d., or 41, 6s. 9d., and it is of that amount exactly.

The sum insured by the policy is ascertained by adding
together the several sums specified as insured on each item
comprehended in the policy. But in this there is nothing
wrong or unusual It is on the contrary the familiar, in-
variable, and I should have thought necessary practice in all
policies whether against sea perils or fire. There is no possible
objection to a policy embracing any number of items, each
insured for a specified sum, and none that I see, or can
imagine, against such items being all or some of them steamers,
any more than against their consisting of any kind of cargo,
pictures, or machinery, or anything else quite capable of being
each of them insured by a separate policy. The idea of cnl
culating and estimating the stamp-duty on a policy which
embraces several items, not by taking their aggregate amounts,
but by supposing that each had been the subject of a scparste
policy is, so far as I know, quite novel, and I think insdmiseible.

I cannot comprehend the view of the Sheriff when he sy
that he is unable to give effect to the argument that “the
document (the policy) here should be viewed as a gingle policy,
although it bears to insure a number of vessels,” and that, in
his opinion, “we should have here 119 different policies.” We
have in fact only one policy, and if it is incapable of insuring 8
number of vessels, we cannot, as I have pointed out, reach any
question about the stamp, for no stamp whatever would vali-
date it. On the other hand, if the policy is by the common
law capable of insuring a number of vessels and the only ques-
tion is what stamp (if any) ought by statute to be impressed
on it, the legitimate and logical result of the Sheriff’s resding
of the statute is that this policy does not fall under it, and
need not be stamped at all, for the statute alone can subject it
to stamp-duty. The Sheriff’s reading of the statute is, that
stamp-duty is thereby imposed only on & policy of sea insurance
“upon any ship or vessel,” the singular “ship or vessel” being
incapable, either by the rules of the common law, or by virtue
of the Interpretation Act of 1889, of being read in the plural
“ ghips or vessels.”

It seems to me that the legitimate and logical result of this
view is, that a policy of sea insurance on ““ships or vessels”
does not fall under the taxing enactment. I need hardly say
that the view is, in my opinion, altogether wrong. I see 0o
objection whatever to the applicability of the Interpretation
Act, although, as I should reach the same result without it, I
regard it as superfluous to the point in question.

Lorp RuTHERFURD CLARK concurred.

LorD TRAYNER.— . . . . The determination of the question
before us depends on the terms and construction of the Act
80 Vict. c. 23, which provides that, after the passing thereof,
certain duties set forth in Schedule B annexed to the Act shall
be payable on policies of sea insurance in place of the duties
previously exigible. By sect. 4 of this Act, the expression “ses
insurance ” is defined to mean “any insurance (including
re-insurance) made upon any ship or vessel, or upon the
machinery, tackle, or furniture of any ship or vessel, or upol
any goods, merchandise or property of any description what-
ever on board of any ship or vessel, or upon the freight of, or
any other interest which may be lawfully insured in or relating
to any ship or vesseL” Upon the terms of this clsuse the
defender maintains that the words *any ship or vessel ¥ must
be read strictly as expressed in the singular number, snd &



Ava. 22, 1896.]

THER‘WEEKRBY ‘NOTES.

98

meaning “any one ship or vessel ”; that where two or more
ships are covered by the one policy the insurances must be
distinet, and duty paid on each as if it were the sole insur-
sce; that, so regarded, the policy founded on is insufficiently
stamped.

I do not regard this 4th section of the statute as having very
much to do with the question before us. [But having regard
to the Interpretation Act, 1889, I think the defender’s reading
of the clause cannot be accepted.] The part of the Act with
vhich we are really concerned is the Schedule B annexed to
the Act, which is specially declared (sect. 1) to be a part of the
Act. The terms of that schedule leave no room for doubt as to
the cases in which stamp-duty is exigible, or as to the amount
of the duty required to be paid. It provides that, “in every
policy of sea insurance for time,” where the time does not
exceed six months, there shall be paid a duty of 3d., ““in respect
of every full sum of 100, and in respect of any fractional part
of 100l. thereby insured.” Now, apply that to the present case.
We have a time policy of sea insurance for less than six months
vhereby there is insured a sum of 84,690.. There must be
pid & duty of 84. per 100L. on each of the 846 hundreds insured
aud 34, more for the odd 90/., the fractional part of a hundred.
This has been done. It will be observed that the schedule

,does not eay that the duty is at all dependent on the number
_of subjects which the insurance covers, but gives as the
wly standard for ascertaining the duty payable the amount
.msured. And that this is not only in accordance with the
! words of the schedule, but is in full accordance with its inten-
 tion, becomes, I think, plain when the concluding part of the
| schedule is considered. That part of the schedule to which I
; sm about to refer has been repealed, but it may still be referred
: %0,28 I propose to do, for the purpose of throwing light upon
 the meaning and intent of the provisions preceding it which
| arestill operative. The schedule provides that where ““sepa-
/Tale and distinet interests of two or more persons” shall be
. sured by one policy, duty shall be payable on each separate
. Interest ot the same rate according to the amount or value of
the interest  thereby insured.” What the separate and dis-
Snct interests are which are here referredjto may be learned
\ from the terms of the fourth or definition clause I have already
iquted. They are the interests of the shipowner;in his ship,
‘the merchant in his cargo, it may be of a charterer in the
freight, or & mortgagee for his debt secured over the ship.
';M interests may be involved in, and insurance thereof may
-tover, one or many subjects in which the interest is centred.
Thus, the merchant or shipper may insure a cargo at 10,000L,
bat be may have declared or estimated in a list appended to the
Wolicy the value of different parts of the cargo at various sums.
This would not make a separate policy for each part of the
‘argo, each paying its appropriate stamp-duty. The interest is
mﬂi}-—that is the sum insured,—and the fact of that aggre-
Bule interest or value being distributed over different parts of
-the eargo would make no difference,’according to the Act, in the
duty payable in respect of the insurance. 8o, in the present
i@ what is insured is the shipowner’s interest to the extent of
m distributed over various vessels. It is, however, one
\Riewest. The fact that the statute provided for the separate
stamp-duty in respect of separate interests, and made

reference to the several subjects in which that interest might
cantred, seems to me to indicate clearly that in estimating

the stamp-duty the several interests werc to be regarded, and
that the several subjects in which the interest insured exists
were not. The words of the statute are that stamp-duty is to
be paid on the sum insured under the policy, and this was the
correct language to use. It is said popularly that the ship is
insured—the cargo and freight are insured. But in fact it is
not the ship, cargo, or freight that is insured. It is the insurer’s
money interest in any or all of these subjocts, and therefore I
say that the language of the statute is strictly accurate when it
speaks of the sum as insured, and not the subject of which that
sum is the expressed value.

1 am of opinion that the interlocutors appealed against should
be recalled, the defender’s second ples in law repelled, and the
case remitted back to the Sheriff to proceed therein.

Lorp JusTio-CLERE.—I have had considerable difficulty in
making up my mind upon this case. I was very much moved
by the able argument addressed to us for the respondent, but
after reconsidering the case, with the aid of your Lordships’
advice, I have come ultimately to be of opinion that the judg-
ments of the Sheriffs are wrong.

Tae CourT pronounced their formal judgment accordingly;
repelling the second plea of the defenders, and to that extent
reversing the judgment appealed against, and remitting the
case to the Sheriff-substitute.

COURT OF SESSION, FIRST DIVISION.

November 20, 1891.

ARi1zoNA CorPER CoMPANY, Appellants.
SurvEYOR oF TaAxes, Respondent.

19 Rettie, 150.

Revenus —Income-Taz — Profits —Deduotion —Bonus — Income-Tax
Act, 1842 (5 & 6 Vict. o. 85), Schedule D, First Case, Rules I11. and IV.
and seot. 159.

A company borrowed,a large sum of money, and undertook, along
with repayment of the capital sum borrowed, to pay the lendors &
bonus of 10 per cent. thereon. Held that, in estimating the balanco
of profits and gains chargeable under Schedule D, the company were
not entitled to deduot the amount of the bonus from the profits of the
year in whioh it was paid.

Tee ArizoNA CorpER CoMPANY, LiMITED, was formed and
registered on 11th August, 1882, and was reconstructed in 1884.
On 4th December, 1883, a company called the Arizona Trust
and Mortgage Company, Limited, was formed and registered,
a8 the prospectus bore, “ primarily for the purpose of acquiring
and holding the obligations of the Arizona Copper Company,
Limited, and to provide the funds necessary to complete its
works.”

By agreement between the two companies, dated 8th and 11th
December, 1883, it was provided, inter alia (1) that the Mort-
gage Company should lend to the Copper Company the whole
sum required for their purposes, not exceeding in all the sum
of 860,000L; (2) that the Copper Company should repay all
such sums as were lent, on 15th May, 1894, with an option to
the Oopper Company, upon giving six months’ notice to the
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Mortgage Company, to pay a part or the whole of the advances
made to them at 15th May, 1889, and that on repayment of any
capital sum the Copper Company should also pay to the Mort-
gage Company along therewith a bonus of 10 per cent. on the
amount repaid; and (3) that the Copper Company should pay
interest at the rate of 10 per cent. on the amount of the advances
due by them.

Following upon this agreement the Mortgage Company lent
the Copper Company sums amounting to 837,414l and the
Copper Company repaid these sums under an agreement dated
2nd and 4th June, 1888, and along with repayment of the
capital sum borrowed they.paid the Mortgage Company the
stipulated bonus of 10 per cent., which, less 7 per cent. discount,
amounted to 81,379.. 11s. 9d.

In making their return for assessment to income-tax, under
Schedule D, for the year 1889-90, based on the profits of the
three preceding years, 1886-88, the Copper Company stated a
sum of 27,462l 8s. 7d. as the amount of their profits for the
purpose of assessment, and on that sum they were assessed and
paid income-tax. In making that return the Copper Company
had deducted from the profits of the year ending 30th Septem-
ber, 1888, snter alia, the amount of the bonus of 81,879!. 11s. 9d.,
but this and certain other deductions were disallowed by
the Income-Tax Commissioners, and an additional assessment
intimated.

The Copper Company then appealed to the General Commis-
sioners of Income-Tax. In support of their appeal they stated,
—“The above sum of 81,379.. 1ls. 94. was duly debited to
profit and loss, as a charge on the business of the company, and
it remained at the debit of that account until, in order to
identify the larger sums so dealt with, and, if deemed expedient,
spread them over longer than one year, the said suspense
capital account was opened. The amount debited to that
account was in due course charged against and paid out of the
profits of the company.”

The General Commissioners refused to allow the dedumction
claimed for the amount of the bonus, and at the request of the

Copper Company a case was stated for the opinion of the Court
of Exchequer.

Asher and Ure, for the company:— . ..

The Lord Advocate (Pearson) and 4. J. Young, fifor the Sur-
veyor of Taxes :— ...

The following cases were referred to in the arguments :—
Addie v. Solicitor of Inland Revenue, Feb. 16, 1875, 3 Rettie,
431.

Coltness Iron Company V. Black, April 7,1881, 8 Rettie (H. L.)
67; 6 App. Cas. 815.

Forder v. Handyside, 1876, 1 Ex. D. 233.

Watney & Co. v. Musgrave, 1880, 5 Ex. D. 241.

Alexandria Water Company V. Musgrave, 1883, 11 Q. B. D.174.

Irving v. Houstoun, July 27, 1803, 4 Pat. App. 521.

Southern Cemetery Company V. Surveyor of Taxes, Nov. 29,
1889, 17 Rettie, 154 ; Mersey Docks and Harbour Board v. Lucas,
1883, 8 App. Ca. 891; Paddington Burial Board v. Commis-
stoners of Inland Revenue, 1884, 13 Q. B. D. 9.

City of London Contract Corporation, Limited V. Styles, 1887,
2 Tax Cases, 239.

Last v. London Assurance Corporation, Limited, 1885, 10 App.
Ca. 488; Gresham Life Assurance Society v. Styles, 1890,
24 Q' Bn Dl 5(”. ) ’

" Lorp PrestoENT.—The Arizona Copper Company, Limited,
borrowed from the Arizona Trust and Mortgage Company,
Limited, moneys amounting to 887,4141, for the purpose of
completing their works. By the agreement between the two
companies under which these loans were given, they were fo
be repaid on 15th May, 1894 ; but the borrowers were entitled,
upon giving six months’ notice, to pay off the whole, or such
portion as they thought fit, at 15th May, 1889. On the repay-
ment of any capital sum the borrowers undertook to pay to
the lenders, along therewith, a bonus of 10 per cent. upon the
amount of the repayment.

The option thus given was exercised, and the whole loan has
been repaid before the stipulated term, along with 81,879l 11s.94.
as the covenanted bonus. This sum, according to the state-
ment of the appellants (the borrowing company), was in their
books debited to profit and loss, as & charge on the business of
the company; it remained at the debit of that account until, in
order to identify the larger sums so dealt with, and, if deemed
expedient, spread them over longer than one year, it was put to
a suspense capital account; but the amount was in due course
charged against and paid out of the profits of the company.

The question before the Court is, whether the Arizona Copper
Company, the borrowers, are entitled to deduct this bonus in
returning their profits under the Income-Tax Acts.

There cannot be said to be any complexity or ambiguity it
the application of the money or in the source from which it was
paid. It was paid in a lump payment as one of the considers-
tions stipulated for a loan of capital employed in the adventure,
—to wit, in the completion of the works,—the other considers-
tion being interest at 10 per cent. per annum, and it is in terms
admitted in the case to have been paid out of the profits of the
company.

Now, at this stage of the development of the law of the
income-tax, it is not to the purpose to consider whether such s
payment is a proper deduction from the point of view of a bus-
ness concern, making up its own balance-sheet for its own pur-
poses. The question is, whether such a payment out of profits
is an authorised deduction in estimating the balance chargeable
under Schedule D. It appears to me, as a sum paid in return
for a loan of capital, to be entirely heterogeneous to those out-
lays the deduction of which is permitted as being necesssrily
incidental to the earning of profit; and I think to deduct it
would be contrary to the prohibitions laid down in Schedule D
and in the 159th section of the same Act.

Lorp Apam.—I confess I cannot see upon this case, and Ido
not think the case tells us, when the various sums of capitsl
were repaid by the Copper Company to the Mortgage Company
and when the 10 per cent. bonus accresced and became due. I
rather gather that the matter is one of adjustment in the
Copper Company’s books. But however that may be,I thiok
the most favourable way to take the question for the Copper
Company is to assume, as was assumed in the discussion, ﬂ”‘
this whole sum of 81,879l 11s. 9d. was paid within the year It
which it is proposed to be assessed, although, I confess, I1do
not see that that appears upon the face of the case.

Now, if that be so, my opinion is with your Lordship, that
this sum of 81,879L. 11s. 9d. is simply & debt due by the Copper
Company to the Mortgage Company. So far as I can see it 8
not & logs inourred in carrying on the business of the Coppét
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Company in any way. If it were, it might or it might not bea
proper sum to deduct before striking the balance of profit and
@ins, even in a question with the Crown. But it is not a loss;
it is merely a debt incurred in carrying on the business of the
company. I do not see, if we were to allow a deduction of this
debt, on the ground that it was paid out of profits, where we
should be able to stop. I find no authority in any of the taxing
sitatutes for allowing such a deduction.

Now, if the amount of this bonus be not, as I think it very
clearly i8 not, a sum which ought to be deducted before
sirking the balance of profit and gains on which this com-
pany falls to be assessed, I think there is no question in this
(ase, because if it is not to be deducted in order to ascertain
the balance of profits and gains, then to be deducted it must
fill under some of the clauses of the statute which allow
deductions to be made. But there is no clause allowing such a
deduction as this. Therefore I agree with your Lordship.

Lorp M‘LareN.—I agree with your Lordship in the chair,
axd the only remarxk I would make is, that if this is not profit,
then the amount of profit earned in a particular year must
depend on the resolution of the company to pay off debt or not
to pay off debt. Now, that seems to me to reduce the case
contended for against the Crown to the absurd proposition
that the company should be entitled to fix what they consider
profit; and be assessed upon that sum.

Lorp KrxNear—1 am of the same opinion.
Tee CourT affirmed the determination of the Commissioners.

COURT OF SESSION, FIRST DIVISION.

January 27, 1892.

RoserT 8. SmrtH, Appellant.
‘WrLLiAM PETRIE, Respondent.

19 Rettie, 405.

Revenue—Inhabited house duties—Hotel stables and coach-house—
House Taz Aet, 1808 (48 Geo. 3, c. 55), Schedule B, rule 2—Inhabited
Bowse Duty Act, 1851 (14 & 15 Vict. ¢. 36), Schedule—Customs and
Iland Revenue Act, 1878 (41 Vict, c. 15), 2. 13, sub-s. 1.

Held that stables and a coach-house, which weroe occupied in
‘omnection with the business of a hotel by the hotel-keeper, but
which were separated from it by a passage over which the public had
s right of way and three adjoining fcuars a servitude of passage,
¥ere not exermpt from inhabited house duty, but fcll to be assessed
sloog with the hotel.

v. Young, November 14, 1879, 7 Rettie, 229, followed.

Ar a mecting of the Commissioners for General Purposes for
the Forfar district of the county of Forfar, William Petrie,
hotel-keeper, Forfar, appealed against the assessment made
upon him for the year 1891-92 of 1/. 19-. for inhabited house
duty, at the rate of 6d. per pound on 78'. sterling, the annual
value of the Salutation Hotel and stables and coach-house
occupied by him at East High Street and South Street, Forfar,
% far a3 the assessment included the stables and coach-house.

The aseessment appealed against was levied in terms of the
Inhabited House Duty Act, 1851 (14 & 15 Vict. c. 86), and the
House Tax Act, 1808 (48 Geo. ITL. c.55).. . . -

No. 31—1896.

The Commissioners sustained the appeal, and a case ‘was
stated, at the request of the Surveyor of Taxes, for the opinion
of the Court of Exchequer.

The following facts were set forth in the case :—(Second) Tho
hotel of which, along with the stables and coach-house adjoin-
ing, Mr. Petrie was proprietor and occupier, has a frontage both
to East High Street and South Street, Forfar, with a bar
entrance at the junction of those streets. The kitchen door of
the hotel enters from a passage running from South Street to
East High Street at the back and side of the hotel. The said
passage separates the hotel from the stables and coach-house,
which are under an entirely separate roof from: the hotel build-
ing, and are situated at the back corner thereof. The carriage
entrance to the stables and coach-house is from East High
Street, the said passage being only a foot passage from South
Street.

(Third) The general public have a right of way over this
passage, and it is subject to a servitude of passage in favour of
three feuars having properties adjoining.

(Fourth) In addition to the hotel business, the appellant
carries on a horse-hiring business, and puts up horses at livery
in the said stables.

(Fifth) The value of the hotel was 58/. per annum, and the
value of the stables and coach-house was 20/. per annum.

The appellant claimed relief from the assessment as far as it
included the stables and coach-house, on the ground that the
hotel and the stables and coach-house were distinct tenements,
separated from each other by the public right of way and
servitude of passage above mentioned; referring to the Act
41 Vict. c. 15, 8. 13 (1).

The Surveyor of Taxes, on the other hand, contended that
the hotel and stables and coach-house formed one assessable
subject, and were all chargeable under the second rule of
Schedule B of the Act 48 George III. cap. 55, and in support
of his contention he referred to the case of Douglas v. Young,
Nov. 14, 1879, 7 Rettie, 229.

Argued for the appellant ;—The point here raised was settled
by Douglas v. Young, Nov. 14, 1879, 7 Rettie, 229, in which it
was decided that the mere severance of ome portion of let
premises from another portion did not affect their unity as an
assessable subject.

There was no appearance for the respondent.

Lorp PrestoENT.—I think this case has been wrongly de-
cided by the Commissioners, and that we must sustain the
appeal. The case of Douglas v. Young certainly comes very
near it, the only points of difference between them being (1) that
in this case there is a passage between the hotel and the stables,
while in Douglas’ case they were separated by a court or yard;
(2) that in Douglas’ case the court seems to have been occupied
partly by the hotel-keeper and partly by other persons, while
here the public have a right of way, and three adjoining feuars
a right of servitude over the passage. These, however, are very
unsubstantial distinctions, and do not take this case out of the
rule laid down in Douglas’ case.

I think the stable and coach-house are occupied along with
the hotel, and it being now scttled law that a hotel is a
dwelling-house, I think the stables and coach-house must be
held to be an adjunct of a dwelling-house, notwithstanding the

fact that they arejseparated by|the passage.
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LorD ApAM concurred. -

Lorp M‘LareN.—I think the stables and coach-house belong
to the dwelling-house. This case is, I think, ruled by Douglas’
case, which was a case of a hotel not occupied by the landlord’s
family personally, for he had a separate dwelling-house, but
only as an hotel in the strict sense of the word.

I do not think I should ever have found out for myself that
such an hotel was an-inhabited house in the sense of the Act.
But the point has been conclusively settled in Douglas’ case,
and we must accept it as binding.

Lorp KINNEAR.—I concur with your Lordship in the ehair.

THE Court pronounced this interlocutor (formal judgment):
—*“Reverse the determination of the Commissioners: Sustain
the assessment, and decern, and remit to the said Commis-
sioners to refuse the appeal.”

COURT OF SESSION, FIRST I/IIVISION.

January 12, 1894.

THE LoD ADVOCATE (Respondent) v. MACFABLANE AND
OtrERs (Dunlop’s Trustees).

21 Rettie, 348.

Revenue—Legaey duty— Lands purchased before vested right acquired
by beneficiary. 4

Trustees having, pursuant to directions of a will, laid out mbnuy
out of the personal estate in the purchase of land before th- time
when any beneficial interest became vested under the will, keid thut
legacy duty was not payable upon the sum so laid out.

. IN this case, which was the subject of the appeal reported
[1894] App. Cas. 291, the following point was decided by a part
of the judgment of the Court of Session which was not appealed
from.

In the account lodged by the trustees pursuant to the former
order of the Court of Session dated (5th February, 1892), re-
ferred to in the report of the appeal, [1894] App. Cas. 297, they
deducted the sum of 21,000!., being the amount laid out in the
purchase of land before the expiry of the six years allowed by
the will for that purpose, and before the vesting of the, beneficial
interests.

This deduction (as well as the deduction of 12,000l. which
formed one of the questions in the appeal tothe House of Lords)
‘was objected to by the pursuers.

On 13th June, 1893, the Lord Ordinary repelled the objections.

The pursuer reclaimed and argued :— . . . The sum of 21,0001
was moveable estate expended on the purchase of réal estate,
and it had not been so left by the truster as to be enjoyed by
different persons in succession, for Mr. Dunlop had been found
absolutely entitled to it. The 19th section of the Act 36 Geo. 3
c. 52, was meant to be read in two parts, the first—which
covered the present case—being wholly unqualified by the later
exception. It did not matter, therefore, whether the money
had been actually applied in the purchase of land before Mr.
Dunlop’s right emerged. It was not disputed that when he
took he did so absolutely and not as first of a series of owners.

It inight be that he required the aid of the Entail Acts to work
out his right, but with that the Crown was not concerned.

Argued for the defender:— . . . In any event, sect. 19 applied
to the sum of 21,000/, for it was moveable estate applied in the
purchase of real estate, and it had been actually expended in
the purchase of land before the expiry of the six years, and
before any person had acquired a right thereto, whether limited
or absolute, and before therefore any duty had accrued, and
when Mr. Dunlop’s right was ascertained the estate was exactly
in the position described in the last exception. There was no
warrant for breaking up the section into two parts as the
pursuer proposed, so as to limit the last exception to the
case of money so gifted as to be enjoyed by different persons in
succession.

On consideration, the judges pronounced their opinions &
follows :—

Lord M‘LareN.—This case relates to the liability of money
directed to be invested in the purchase of land to payment of
legacy-duty. The late Alexander Dunlop, having conveyed his
personal estate to testamentary trustees, directed that the rents,
interest, and profits of the residue of his estate should be
accumulated for six years after his death, and that the residue
increased by such accumulations should be applied in the pur
chase of lands to be entailed on a series of heirs. It maybe
here noticed that under the powers of the deed of trust the
trustees might have purchased land for the purpose of being
entailed within the period of six years following the truster’s
death, but it is only after the expiration of this period of sX
years that the heirs of the destination have a right to demand
and receive the full income of the residue, which is thenceforth
treated as entailed money, waiting investment. During this
period of six years the right of the institute or heir is restricted
to an annuity of 800/, per annum.

Mr. William Hamilton Dunlop, the institute of entail, in the
exercise of his statutory powers, elected to disentail the estate;
and, under a previous reclaiming note, we held, affirming Lord
Wellwood’s judgment, that as Mr. William Hamilton Dunlop
had, by arrangement between him and his three minor childre
and their curators, become entitled absolutely to the clear
residue of the personal estate of the deceased Alexander Dunlop,
legacy-duty was chargeable on the capital thereof at the rate of
five per cent.

It then became necessary to ascertain the amount of the per
sonal estate. An account was given in for the Lord Ordinary
consideration. To this account two objections were stated b
the Lord Advocate as representing the Inland Revenue Depart:
ment, which objections have been repelled by the Lord Ordil}ﬂf!
in the interlocutor which is under review. I shall consider
these objections in their order. [Having dealt with the ques
tion of the 12,000/. expended on the mansion-house Le pro-
ceeded :—] i

I pass to the second objection, under which the Lord
Advocate objects to the deduction of 21,015/. on account of
“ Price of estate of Sauchrie, purchased by the trustees on 11th
November, 1885, from Alexander Mitchell in virtue of directionf
in deceased’s settlement.” Now, the truster, Alexander Dunlop,
died on 30th September, 1883; this purchase was made aboul
two years later; the six years of accumulation expired on 3%
September, 1889, and the proceedings for the purpose of dif
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entailing the succession were only commenced in January, 1890,
and were carried through during that year. In these circum-
stances the defender says that this purchase falls within the
general scope of the 19th section of 36 Geo. 3, c. 53, but that in
this particular case no duty attaches.

The purpose of the 19th section is to regulate the payment of
duty in respect of money to be applied in the purchase of real
estate. It begins with general words imposing duty; then
follows an exception or qualification, and to this again there is
asubexception. 1st, It is enacted,—* That any sum of money
or personal estate directed to be applied in the purchase of real
estate shall be charged with and pay duty as personal estate.”
The qualification is —* Unless the sameé shall be so given as to
be enjoyed by different persons in succession, and then each
person entitled thereto in succession shall pay duty for the
sme in the same manner as if the same had not been directed
to beapplied in the purchase of real estate,”—that is, I presume,
acording to the provisions of the 12th section. I pause here
to inquire what would have been the right of the Inlahd
Revenue in relation to this sum of 21,000!., supposing the lands
of Seuchrie had not been purchased, and the capital sum was
still unexpended but entailed. It was common ground that
until the expiration of the six years ending 80th September,
1889, no duty accrued. Until that date the institute of entail
vas not ascertained, no right to the enjoyment of the entailed

* money vested in anyone, and, as the Lord Ordinary points out,
the rate of duty could not be fixed or the amount calculated.
Immediately thereafter, the institute, Mr. William Hamilton
Dunlop, wonld, in the case supposed, be liable to pay duty on
the value of his life interest according to the tables appended
tothe Act of Parliament, and if he died before a purchase was
made (the money being still entailed) the next heir would pay
legacy-duty on bis life interest, and so on. I pass to the sub-
exception of the 19th section which (like the chief exception) is

" infroduced by the word “ unless,” i.e., “ unless the same shall
have been actually applied in the purchase of real estate before
such duty accrued, but no duty shall accrue in respect thereof
after the same shall have been actually applied in the -pur-
dl;!;leof real estate, for so much thereof as shall have been so
pplied.”

Keeping in view that at this time, and for many years there-
after, land was altogether exempted from succession-duty, or
death-duty of any kind, I think the meaning of this sub-excep-
tion is very plain. So soon as the money shall be de facto con-
verted into land, it is to be exempt from future taxation. Until
A investment is found the heirs in succession must pay duty
25 for & pecuniary legacy, but after an estate is purchased and
the trust so far executed the legacy account cloges, future heirs
tre heirs to landed property, and it is not intended that the
estate in their hands should be subject to duty. :

The peculiarity of the present case is that the estate was pur-
chased before a right to its value vested in anyone. Before the
Purchase was made, it was not possible to find a person liable
in duty as having a limited interest, and after the purchase was
made then by the express words of the last exception no duty
socTues,

It is certainly a curious result of the statutory provisions that
this capital sum, although left by the testator in the form of
oney, escapes taxation altogether under the Legacy Duty Act.
But it ean hardly be said that it escapes liability contrary to

the policy of the Act, when it is observed that this is the result
of the money being converted into land soon after the testator’s
death, and before the acquisition of a vested interest by an
institute. We were informed that succession-duty under the
Act of the present reign has been paid on this sum.

I ought not to conclude without taking notice of the argu-
ment founded on the proviso to the 19th section, which was the
subject of consideration under the previous reclaiming note,
under which any person who shall become entitled to an estate
of inheritance in possession is to pay duty as if absolutely
entitled. Now, this proviso begins with these words,—* In
case before the same; or some part thereof” (that is, of the money)
“ghall be actually so applied, any person or persons shall
beconie entitled to an estate of inheritance in possession,” &e.
Now, in the present case, the defender did not disentail before
this money was applied in the purchase of land, and so did not
in the language of the statute become entitled to an estate of
inheritance before the money was so applied. Accordingly, I
agree with the Lord Ordinary that this proviso has no applica-
tion to the subject of the second objection. '

Lorp KINNEAR.—] am of the same opinion, and I should
not have thought it necessary to add anything were it not that
observations I am reported to have made in the previous case
were referred to in argument as supporting the view that Mr.
Dunlop’s right from the moment it vested in him was an also-
lute right to the residue of this estate. The argument is that
nothing following the words “ unless the same shall be 8o given
a8 to be enjoyed by different persons in succession” is appli-
aable to a legatee having from the first an absolute right. It is
inaccurate to say that Mr. Dunlop’s right was absolute from
the first. But he had from the first—that is from the time
when his interest vested—a capacity to acjuire such a right,
and he did, in fact, acquire it, before any question of duty
arose. What I said was intended to apply only to the circum-
stances of the case which we were then considering. The con-
dition of the argument was that while the money was still
unpaid and unapplied in the hands’of the trustees, the institute
had acquired right but in fee-simple. It appeared to me that
liability for legacy-duty must be determined by reference to the
interest which the legatee actually takes under a will, rather
then by what the will ex figura verborum may purport to
bejueath; and therefore that Mr. Dunlop could not at the
same moment claim immediate payment of the whole residue in
his own right, and also maintain that the residue so to be paid
to him absolutely had been given to be enjoyed by a series of
heirs in succession so as to exempt him from legacy-duty.
Whether that was right or wrong, it has no application to the
present question.

The facts on which that question depends are clearly stated
by the Lord Ordinary. The testator directed the residue of his
estate to be applied in the purchase of land to be entailed on a
series of heirs. Before any right had vested in the institute,
the trustees, in the execution of their trust, had laid out
21,0001. in the purchase of the lands of Sauchrie, to be entailed
aocording to the directions of the testator. The institute, Mr.
Hamilton Dunlop, cannot demand payment of that portion of

‘the residue in money, because no interest in the money had

vested in him until after it had been converted into land in due

performance of the trust. But when the right vested it was, aumam.
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the Lord Ordinary points out, not an absolute right to the
estate of Sanchrie, but only a right to demand a conveyance
under the fetters of an entail, although by disentailing he has
now right to demand a conveyance in fee-simple. The meaning
of the enactment appears to me to be, first, that money left by
will to be laid out in the purchase of land is to be chargeable
with legacy-duty as personal estate, except when it is so given
as to be enjoyed by different persons in succession; secondly,
that in this excepted case each successive owner is to pay duty
by way of annuity unless and until the money is actually laid
out in the purchase of land, after which no duty would accrue
under the Act of George III., although the land so purchased
may be chargeable under the later statute. I think the money
now in question falls within the exception, because when it was
applied in the purchase of land it was sabject to a trust for the
benefit of a series of heirs in succession, and hecause it had been
actually laid out before the duty accrued.

The LoRD PRESIDENT concurred.
Lorp ApaM was absent.

TBE Courr recalled the interlocutor of the Lord Ordinary so
far as it repelled the first objection to the residuary account
given in by the defenders, and in place thereof sustained said
objection, and quoad ultra adhered to said interlocutor.

COURT OF SESSION, FIRST DIVISION.

March 19, 1892.

PrILIr SuLLEY (Surveyor of Taxes), Appellant.
. Royar. CoLLEGE oF SumrceEoNs or EDINBURGH, Respondents.

19 Rettie, T51.

Revenue —Income-taz —Ezemption —Soientific institution —Income-
taz Act, 1842 (5 & 6 Vict. c. 85), Scheduls A, rule 6.

The Income-tax Act, 1842, Schedule A, rule 6, exempts from
income-tax “any building the property of any literary or scientific
institution, used solely for the purposes of such institution, and in
which no payment is demanded for any instruction there afforded by
lectures or otherwise.” Held ‘that the hall, library, and museum of
the Royal College of Surgeons of Edinburgh were not exempt under
the above provision, in respect that the college was not a literary or
scientific institution but an. institution whose, main objects were
professional.

ON 12th January, 1891, the Royal College of Surgeons of
Edinburgh appealed to the General Commissioners of Income-
tax for the county of Edinburgh against an assessment under
Schedule A of the Income-tax Act, on 533l., being thc annual
value of their hall and museum, the question being whether the
- College was exempted as a scientific institution in the sense of
the Income-tax Act, 1842, Schedule A, rule 6.

The Commissioners sustained the appeal.

The Surveyor of Taxes obtained a case. [The material facts
stated in the case sufficiently appear from the opinions of the
judges of the First Division of the Court, which, after argument
and consideration, were pronounced as follows.]

Lorp PrESIDENT.—The exemption from income-tax claimed
in this case is rested on the following words in that part of

Schedule A of the Income-tax Act, 1842 (b & 6 Vict. c. 35),
which states the allowances to be made in respect of the duties
in that schedule,—*“ Or on any building the property of any
literary or scientific institution, used solely for the purposes of
such institution, and in which no payment is made or demanded
for any instruction there afforded by lectures or otherwise.”
The hall, museum, and library sought to be assessed are the
property of the Royal College of Surgeons of Edinburgh, and
accordingly the claim can only be allowed if that body is a
“geientific! institution” in the sense of the Act. That is the
question we have to decide.

That every incorporated body of surgeons or medical men
has a relation to physical science, and that the association of
surgeons or medical men tends to promote physical science, are
propositions which cannot be questioned. On the other hand,
it is manifest that the term “scientific institution” cannot be
applied indiscriminately to all incorporations or associations
composed of surgeons or medical men. We must find out
whether science is the object of the institution in some other
sense than that in which it may grandiloquently be said that it
is the object of the profession of surgery.

The mode of determining such questions is usefully illustrated
by the two cases cited at the bar—The Writers to the Signd,
14 Rettie, 84, and the Institution of Civil Engineers, 15 App
Cas. 334. Those cases arose under the Customs and Inland
Revenue Act, 1885. The words in that Act, corresponding to
those in the Act of 1842 now before us, confer an exemption on
property legally appropriated and applied for the promotion of
science, and as the exemption in those cases was claimed‘on
the ground that the property was applied to the purposes of the
institutions assessed, the question at issue was very nearly the
same as that which more directly arises hero, viz., is the insti-
tution a scientific institution? And the opinion of the noble
and learned Lords and learned Judges have a very direct
bearing.

Now, the existing charter of the Royal College of Snrgeonsf’f
Edinburgh was granted in 1851 by royal charter granted in
pursuance of an Act of Parlisment. Down to 1851 the Collere
was one of the fourteen incorporated trades of Edinburgh,ss
the Chirurgeons or Surgeons’ Craft, being denominated at ore
time the Chirurgeons or Barbers of Edinburgh ; afterwards the
Chirurgeons or Chirurgeon-Apothecaries of Edinburgh; after
wards the College or Corporation of Surgeons of the City o
Edinburgh, and having first received incorporation by royal
charter in 1778 by the name of the Royal College of Surgeot
of the City of Edinburgh.

In 1847, as is well kmown, the exclusivo rights of the trados
were done away with, and of course the growing dignity of the
medieal profession generally made the status of the trade _ﬂ““d
inappropriate to a privileged body of surgeons. Accordingl?s
by the charter of 1851 tho connection with the trades was tex;
minated ; arrangements were prescribed for the admission ©
new Fellows by diploma, and the granting of diplomas °f
licences entitling the recipients to practise a.natomy._sﬂr{m‘!:
and pharmacy, and provisions were made for winding U *
Widows’ Fund connected with the institution.

At this stage it may be asked, Prior to 1851 was the R‘,”“]
College of Surgeons or the Surgeons’ Craft a scientific inst!
tion? I hardly think this question could be answered mﬂ’o’;
affirmative. It was a professional association, developed out
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B%e ‘original Surgeons’ Craft, and I see in it ho ‘note of a
®¥ tatn now to the College as it exists. ‘Much has been made
'the expression whith occurs in the preamble of*the charter
Her Majesty’s willitigness fo give all proper encouragement
~the advanceinent of the science of surgery ‘within her
'dominions, and to promote the good of the said College. I do
 think that this use of the word “science® goes far to shew
"iiat the College'is, irt 'the serise we are now cohcerned with, a
‘grientific institution.” We must look at the facts. - The Fellows
Sire the governing body. They are qualified surgeons, admitted
Ns 8 rule after examimation, and by a vote as to fitness. The
i grants licences after due examination. Neither Fellows
jnor licentiates receive pecuniary profit out of the funds. The
have the use of the library and museum, both of which
valuable coHections. The College does not publish any
ions, but (as may readily be supposed) many of the
[ are individually contributors to medical journals. -
i TheCollege is concerned with education|in this way. Among
‘fhe buildings belonging to it are class-rooms, in which are
tanght the subjects of which study is necessary to the attain-
i ment of & qualification to practise surgery. The lecturers on
{gurgery and anatomy must be Fellows of the College, but the
rl(acturer:; on other subjects need not be so. All lecturers before
Ibeing allowed to lecture must satisfy the College that they
=lnve adequate means of illustrating their lectures. Rent is
1 paid to the College for the lecture-rooms by the lecturers, who
{ dmw fees from the students. Attendance on the lectures is
;Ymgnised a8 qualifying for the medical degrees conferred by
| the University of Edinburgh, which avail as a qualification to
+ practise medicine or surgery.
- Bofar as to teaching. The College examines candidates for
! the licences to practise surgery which it confers, and for diplo-
: mas in public health. It also gives prizes for the Lest essays
_ an surgical subjects, for dissections.of the human body, and for
--knowledge in materia medica and therapeutics.
i _8uch, stated shortly, are the facts. From them I gather that
 the Royal College of Surgeons of Edinburgh is a professional
: body, whose members enjoy certain privileges, and which pro-
! motes the professional teaching of its licentiates, and also of
! those studying for the practice of medicine generally. It cer-
- tainly promotes science, because the profession is & scientific
m@nim, and the privilege of its Fellows and the education of
- its licentiates, and of all who learn their profession within its
walls, conduce to the advancement of science. But its primary
aud proximate objeots are professional, and its methods square
- with the requirements of the profession, and if it furthers
* . Tesearch, it is only incidentally and indirectly.
My opinion is that the decision of the Commissioners was
wrong.

- LoD Apam.—The question here—at least the leading ques-
tion—is, whether the Royal College of Surgeons is a scientifio
nstituation? If it be not & scientific institution, there is no

- other question; because in that case the question as to the use
of the buildings does not arise at all. If, in the sense of the
Act, the main and leading purpose of the institution is the
t of science, it will not, I think, be the less entitled

to the exemption claimed because it aids incidentally and con-
sequentially the promotion of professional purposes, as appears

Ko. 82.—1808,

'fo have been very much the case with the Institutionof Civil
Engineers in London. On ‘the other hand, if the msin and
leading object of the institution be that of advancing the
interests of a profession, then the fact that it may incidentally
and as a consequence promote science will not the less-make it
other than a professiénal institution, and as such not entitled
to the exemption claimed. '

¥'must say I entertain no doubt that the College of Surgeons
'in its main and leading object is-a professional institution. I
think its main purpose is' exactly that which is set forth in its
recent charter. "It says, that it shall be in the power of the
said College, under its common seal, to grant diplomas or
licences to practise anatomy, surgery, and pharmacy in’such
forms as shall from time to time be thought fit to arrange, and
then it goes on to say that such parties after examination shall
be entitled to be admitted licentiates of said College, and shall
be entitled to exercise and enjoy all the rights of practising .
anatomy, surgery, and pharmacy which are commonly enjoyed
by the Fellows of the said College, and which have heretofore
been enjoyed. I think that is the leading purpose of this insti-
tation, It is for the purpose of qualifying persons to practise,
and giving them licence to practise, anatomy and surgery, and
if we look at the statement given us of the funds we see that it
is from that source that the main portion of their funds is
derived. One item of income consists of the sums received from
candidates for the degree of licentiate of the College, and the
next is exactly in the same position, namely, fees of Fellowship
—the Fellowships being obviously taken, I think, for the pur-
pose of obtaining a degree of superior reputation than that of a
mere licentiate of the College. I meed mot repeat what your
Lordship has said about the history of the institution. By
producing learned men it necessarily promotes incidentally and
consequentially the study of science, but that it does so I can-
not think makes it a scientific institution in the sense of the
Act. Its main and leading object is that of a professional insti-
tution for the encouragement and promotion of the practice of
surgery,'and not of science. On these grounds I entirely concur
with your Lordship.

Loep M‘LAReN.—The Act of Parliament gives no definition
of a scientific or literary society, and we are left to define it, I
presume, by a reference to the objects and practice of such-asso-
ciations. These, I think, may be stated generally to include
the meeting for the discussion of such subjects of literature or
science as the society undertakes to promots, the publication of
papers, and the making [grants to individuals who undertake to
prosecute studies of scholarship or scientific research.

Now, in reading the opinions in the latest and most authori-
tative case on this subject—the case of the Institution of Civil
Engineers—I think it is evident that in the opinion of all the
law Lords who took part in the case, a body that is constituted
for professional objects is not a literary or scientific society in
the sense of the Act; and the distinction taken between the
case of the Institution of Civil Engineers and that of the Writers
to the Signet was this, that the Institution of Civil Enginecers
gave a professional qualification neither to members of the cor-
poration nor to licentiates, and that while it was certainly an
advantage to an engineer to be known to belong to such &
society, it gave him no rights which he could exercise outside

the walls of the association. And it appeared to their Lord-
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ships that this—though consisting of professional men because
these were the only men competent to discuss such questions—
was & body constituted for objects similar to those of societies
which are universally recognised as scientific societies, such as
the Royal Society or the Linnan. o
Now, in comparing the present case with that of the Civil
Engineers, 1 think it is chiefly distinguished by the absence of
those incidents which in the opinion of the House of Lords
suffice to characterise the Institution of Civil Engineers as a
scientific society, and we have all or nearly all the incidents
which mark out the Writers to the Signet as a professional
body who were not entitled to the exemption. It is true that
the Fellowship of the College of Surgeons is not technically &
Pprofessional qualification—a qualification to practise—and for
this reason, that no one except honorary members can become
& Fellow until he has already got & professional qualification.
But then while the College of Surgeons does not and cannot by
making a man a member of the corporation give him what he
has ‘already, they give professional qualifications to students.
They have a school, and they have an examining body, and by
Act of Parliament their licence given to their students is a pro-
fessional qualification. That circumstance, I think, points out
very clearly what is the true character and object of this
Oollege, and I am of opinign with your Lordship that they are
not entitled to exemption, and the decision of the Commis-
sioners ought to be reversed. -

Lorp KINNEAR concurred.

THE Counr reversed the determination of the Commissioners,
and remitted to them to sustain the assessment.

COURT OF SESSION, FIRST DIVISION.

February 28, 1893. .
THE LoRD ADVOCATE, Pursuer. .
WiLLiAx Bogix and Oraxes (Methven’s Executors), Defenders.
20 Rettie, 429. .

Revenue—Double duties— Legatees identified by reference to will of
another testator—Power of disposal —Stamp Duties, &c., Act, 1845
(8 &9 Vict. c. 76), 8. 4.

A. bequeathed ome-third of the residue of her estate to B., and
failing him to his executors and representatives. B. predeceased A.,
leaving a will, under which he appointed executors.

In addition to the inventory and legacy-duties payable by A.’s
executors the Crown claimed inventory and legacy-duties from B.'s
execntors on one-third of A.’s residue on the ground that it had been
disposed of by B.’s will.

Held that B.’s executors were not liable for the duties claimed.

Miss JEssiE Scort of Ferniebank, Newton of Panbride, For-
farshire, died on 20th July, 1888. 8he left a trust-disposition
and settlement, dated 2nd September, 1882, by which she
appointed Robert Methven, Robert Russell, farmer, Luthrie-
bank, near Cupar-Fife, and James Russell, farmer, Parbroath,
near Cupar, to be executors and intromitters with her whole
moveable means and estate. After providing for payment of
debts and legacies, she disposed of the residue as follows:—
““ With regard to the free residue of my whole moveable means
and estate, of every description, which may remain at the
period of my death, after fulfilment of all my obligations and

payment of all my debts and the foresaid legacy, T leave mad
bequeath the same to the said Robert Methven, Robert Russdl,
and James Russell, equally between and amongst them, shae
and share alike, for their own use and behoof, and failing all &
any of them by their predeceasing me, to their seversl sd
respective executors and representatives whomsoever, vhomk
do hereby appoint to be my residuary legatees.” )

Robert Methven predeceased Miss Jessie Scott. Hedidde
8rd April, 1887. He left a trust-disposition and settlement ad
relative codicil, dated respectively 21st January, 1835, and 4k
October, 1886. By his trust-disposition and settlement b
appointed trustees and executors, and conveyed to them, fwe
the purposes therein mentioned, his whole heritable and mow-
able means and estate.

-In a competition in 1890, between his trustees and execuos
and his next of kin, it was held that the former were entild
to be preferred to the share of residue bequeathed by Mis
Scott’s will,* Scott's Executors v. Methven's Executors, Jan. %
1890, 17 Rettie, 389. ,

On 22nd September, 1892, the Lord Advocate on behalfof e
Board of Inland Revenue raised an action against the trustes
and executors of Robert Methven for payment by them d
inventory and legacy-duties in respect of the share of Mi#
Scott’s estate falling to them. ;

"“On 8th December, 1892, the Lord Ordinary (Wellwood)
assoilzied the defenders (i.c., dismissed the action). ) ‘

The Lord Advocate reclaimed (i.., appealed to the Fi!
Division of the Court). .

The points raised in the pleadings and arguments sufficiently
appear from the following judgment :—. '

Loep KiNwEAR.—The question is whether a legacy is chargt,
able with double legacy-duty and double inventory-duty, &,
respect that the persons favoured by the will are the residuay,
legatees of another testator. ;

Miss Jessie Scott of Ferniebank bequeathed the residued’
her estate “to Robert Methven, Robert Russell, and Jau®,
Russell, equally between and among them, share and shs¥|
alike, and failing all or any of them by their predeceasing D%,
to their several and respective executors and representai™|
whomsoever, whom I do hereby appoint to be my residus?
legatees.” |

Robert Methven died before Miss Jessie Scott. The begost
in favour of his representatives and successors came into
on her death, and the residue of her estate is now peyable®|
them as her residuary legatees.

There is no question that the residue is chargeable with duiy .
as a legacy under Miss Scott’s will. But the Lord Advos#-
maintains that it must also be charged with a second duty 8%
legacy under Robert Methven’s will, because, by the 8t
9th of the Queen, ¢. 76, 8. 4, every gift “out of any
or moveable estate or effects which” a testator *hath had &
shall have had power to dispose of” is to be deemed s log¥7
within the meaning of the statutes. The argument 8 hat
Robert Methven was empowered by Miss Scott’s will to disp®
of Miss Soott's estate, and that his will is to be treated 855
exercise of the power notwithstanding that he died before h&:

* Under » gi Sootoh law, there is no lapse. The exe®
ton,li; e%wszot]:k.emalft’pl:lymbuen under the ori |::.{‘.e will, And ¢
case above as well as the one here cmﬁloury the priseip®
to its logical result.—R. C.
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snd knew nothing of her bequest to his executors. I think
this untenable. It is not by force of Robert Methven’s will,
- but of Miss Scott’s will, that the executors of the former take
their share of the residue of Miss Scott’s estate. This wasa
gound of judgment in the competition between these executors
ad their testator’s next of kin, Scott’s Executors v. Methven's
Erscutors, 17 Rettie, 389, and I think it is the ground on which
our judgment in the present case ought to proceed. Moveable
property appointed by will in pursuance of a general power for
that purpose is chargeable with duty as a legacy under that
vil. Butto bring this enactment into operation it is indis-
pensable that & power to dispose shall have been vested in the
festator and effectually exercised by him. Now, Robert Methven
had no power to dispose of Miss Scott’s estate, because her will
did not come into effect until after his death. His representa-
{ives take as conditional institutes in consequence of the lapse
by bis death of & bequest in his favour. It is playing with
.I;i:h-to say that they take by virtue of a power of disposal
in

The cases which have been cited as to the beneficial interest
in a bequest to executors appear to me to have no direct bear-
ing. The question of liability for duty must be determined
vith referance golely to the terms of the will by which a legacy
is bequeathed. Methven’s executors take under Miss Soott’s
vill 88 persone designats. It is of mo consequence that her
exeoutors must have recourse to another will in order to identify
the persons, because the legacy is not a gift by that other will,
but by Miss Scott’s will alone. Robert Methven’s will has no
force or effect except as evidence for the purpose of identifying
Mis Scott’s legatees; nor is it material whether they take
beneficially for themselves or in trust for others, because the
beneficial interest in either case depends mpon the true con-
struction of Miss Scott’s will, is given by her directly, and
amot with any correctness of language be said to arise from a
Jower vested in anyone else.

For the same reasons I think that inventory-duty is payable
o the regidue as part of Miss Scott’s estate, and not as part of
Robert Methven’s. It did not belong to him but to Miss Scott
;t’ his death, and he had no power whatever to dispose of it

will. ,

mnl‘: Apan, Lorp M‘LaREN, and the Lorp PRESIDENT con-
Tz Courr adhered (i.e., afirmed Lord Wellwood’s judg-
ment).*
* The judgment was mhequentl& affirmed by the House of Lords,

Wreported [1894] A. C. 83. But the opinions of the learned Lords
ppear to i. cnothing to the concise and exact reasons of Lord

COURT OF SESSION, FIRST DIVISION.

March 2, 1893.

Tee Lorp ADVooATE, Pursuer (Respondent).
s, Anx Frvmioaw or M‘Court fm Axornxg, Defenders
ers).

20 Rettie, 488.
Revenue—Donation— Delivery.
1n 1886, A, ome of two brothers who were in partnership, when ill

of the disease of which he died three and a-half months afterwards,*
granted a receipt in favour of B, his partner, by which he acknow-
ledged that he had received the sum of 100L for his interest in the
business from B. That sum was a totally inadequate consideration
for A’s interest. In an action against A.’s representatives by the
Crown for payment of inventory-duty—held, upon the evidence, that
whether the transaction between A. and B. was of the nature of a
donation or of a sale, it was a transaction by which A’s interest in
the business was transferred to B. absolutely, and that the claim of
the Crown in consequence fell to be repelled.

Ix August, 1892, the Lord Advocate, on behalf of the Board
of Inland Revenue, brought an action against Mrs, Ann
Finnigan or M‘Court and Mary Finnigan, as two of the next of
kin of their deceased brother Hugh Finnigan, pawnbroker in
Glasgow, who died unmarried on 28th May, 1886, and as the
executors-dative qud next of kin of their deceased brother
Arthur Finnigan, pawnbroker in Glasgow, who died on 6th
April, 1890, concluding for decree against the defenders, ordain-
ing them to exhibit a true and full inventory of the moveable
estate of Hugh Finnigan, duly stamped with inventory-duty,
or ;otherwise a true and full account, duly stamped, of the
mgqveable property belonging to Hugh Finnigan, ‘and taken
from him as a donation mortis causd by the said deceased
Arthur Finnigan,” and further, for payment of legacy-duty on
the said estate.

Hugh and Arthur Finnigan had for some time carried on
business in partnership as pawnbrokers in Caledonia Road and
other places in Glasgow.

The pursuer claimed that the defenders, Mrs. M‘Court and
Mary Finnigan, were liable in inventory-duty and legacy-duty
in respect of the estate left by the said Hugh Finnigan, and
appropriated by his brother Arthur. Or, in the alternative,
that the said defenders were liable for account-duty and legacy-
duty on the value of the moveable estate belonging to the said
Hugh Finnigan; which was taken as a donation mortis causd by
the said Arthur Finnigan.

The defenders pleaded that the deceased Hugh Finnigan died
without leaving any estate subject to duty.

.The evidence was to the following effect. Towards the end
of 1885, Hugh Finnigan, who had for several years been suffer-
ing from mortification in one of his legs, took to bed, and there-
after ceased to share in the management of the business. On
15th February, 1886, he granted the receipt referred to om
record, which was in these terms :—

“ Received from Mr. Arthur Finnigan the sum of One
Hundred pds. Stg. For my interest in pawnbroking offices and
Sale Room at 104 & 106 Caledonia Rd. 8.8. and 4 Lyon St., also
stock of Jewellery and Household Furniture at 218 Argyle St.,
Cash in Bank, all debts to be paid by Arthur Finnigan and te
receive all debts due to H. & A. Finnigan at this date.”

Within & few days after the granting of this receipt the
licences for the premises were indorsed by Hugh to Arthur, and
the bank account, which had been kept in the name of H. & A.
Finnjgan, was closed, and a new acoount in the name of Arthur
Finnigan was opened. From the end of the following month

* The claim was made under the Act 44 & 45 Vict. o. 12, ». 88,
which imposes duty on property taken under “voluntary disposition

urporting to operate a8 an immediate gift . . . which shall not have
Eoen bond fide made three months before the death of the deceased.”
By 52 & 58 Vict. ¢. 7, 8. 11, the period was extended to twelve

mopths.—R. C.
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(March, 1886) the pawn-tickets were issued and the pledge-
books kept in Arthur’s name only.

There was no evidence as to statements by Hugh Finnigan
with reference to the transference of his share of the business,
but witnesses (who were adduced by the pursuer) deponed that
Arthur had told them that Hugh had transferred his share to
him. The nature of this evidence sufficiently appears from the
quotations in the opinion of the Lord President. '

"It was not disputed that 1007. was totally ipadequate as a
consideration for the sale of Hugh’s interest, even assuming
(what the Crown did not admit) that he had no more than an
equal share with his brother. There was .no evidence that the
1001 was ever paid to him directly, but Mr. M‘Groary, Arthur’s
law-agent, deponed that Arthur had told him that the expenses
of Hugh’s last illness were more than sufficient to swallow up
the whole 100/. Hugh had no property beyond that mentioned
in the receipt.

. In January, 1888, the Inland Revenue authorities wrote to
Arthur Finnigan asking him to explain why no inventory .of
Hugh's estate had been lodged. Mr. M‘Groary replied, stating
in effect that Hugh Finnigan had no estate at the date of his
death; and that he had three ard a-half months before his
death, conveyed the whole interest in his business to Arthur.
The Inland Revenue took no steps at that time to enforce their
claim.

In the end of 1888 the defender Mrs. M‘Court raised an action
in the Sheriff Court at Glasgow against Arthur Finnigan for
payment of a share of Hugh's estate. Arthur, in defence,
averred that Hugh had conveyed everything to him, and (after
considerable pressure by Mrs. M‘Court’s agent) produced the
receipt above quoted.

In reply Mrs. M‘Court denied that the receipt represented a
real transaction. This action (together with a counter-action
by Arthur against Mr. and Mrs. M‘Court for delivery of certain
articles of furniture) was terminated by an agreement under
which Arthur was to pay Mrs. M‘Court 2I. a-week during her
lifetime, and to leave her 1000l in the event of his predeceasing
her. He had before the litigations been living with the
M‘Courts, and it was arranged that he should return to them.

On 28th January, 1898, the Lord Ordinary (Wellwood) pro-

nounced this interlocutor:—*“ Finds that the deceased |Hugh
Finnigan, pawnbroker, Glasgow, died on 28th May, 1886 : Finds
that on his death his brother, Arthur Finnigan, took possession
of his whole estate and effects, including his share in certain
partnership property belonging to himself and the said Arthur
Finnigan: Finds that shortly before his death Hugh Finnigan
{ransferred his said estate and effects to Arthur Finnigan as a
donation mortis causd: Finds that the said Arthur Finnigan
died on 6th April, 1890, and that the defenders, Mrs. M‘Court
and Mary Finnigan, as his executors gud next of kin, have
intromitted with and divided his whole estate equally between
them : Finds that no inventory or account has been given up
of the personal or moveable means and estate of the said Hugh
Fionigan: Finds that the defenders are bound to give up an
account of the personal or moveable estate of .the said Hugh
Finnigan ; therefore appoints them to lodge such an account
within four weeks for the purpose of ascertaining what account
and legacy-duties are due and payable in respect of such means
and estate, reserving all questions of expenses: Grants leave to
reclaim against this interlocutor.”

The case having been accordingly arg;'ued, on a°reclaiming
note before the First Division of the Court, their Lordships
pronounced their opinions as follows :— ) )

regarding the estate which undoubtedly at one time belonge
to Hugh Finnigan. The statement as given on the record i
this,— In February, 1886, the brothers entered into an arranges
ment whereby Hugh sold for 100l (his interest in the pawn:
broking offices and saleroom and stock of jewellery and houses
hold furniture to Arthur, and Arthur was to pay all the debt
of Hugh and of the firm, and was to receive all debts due to th
firm at the date of the said receipt. This arrangement
immediately asted upon and carried out. Hugh, as from i
date, ceased to have any interest in the business, and had n
interest therein at the time of his death, while Arthur tos
immediate possession of all that Hugh bhad sold fo him,
obtained from Hugh the pawnbroker’s and plate licences dul
indorsed, and having paid Hugh the 100Z., obtained the receif
above referred to.” Now, that averment relates to an allegd
transaction between two persoms, both of whom are de
Hugh necessarily dead, because the question arises as to h
estate,—but this action is not brought into Court until
brother also had passed awsay.

Now, we have first, I think, to consider what is the eviden
available as to this alleged transaction, and in the first placeis
there any evidence, and if so what, as to what Hugh, the pariy
who is alleged to have handed over the estate, did upon this
subject ? It is in this relation that the receipt which has bee
produced derives its chief importance. It is not disputed that
that document is in the handwriting of Hugh, or at least ¥
signed by Hugh, and it purports to record that he has given %
Arthur all ““my interest in the pawnbroking offices and sale-
room . . . also stock of jewellery and household farniture . .+
and cash in bank.” It is said as against that document that it
is merely a simulate document made up to record a simulstt
transaction. Well, then, I turn to the facts regarding the
transaction—and it seems to me this is a part of the case of the
highest importance, because it may turn out, and I think doe
turn out, that the proved facts of the case shew that for on¢
reason or another,—for one consideration or another,—Hugh
did divest himself of the business, and did invest Arthur witl
the estate mentioned in that receipt. Those facts are thest
that the bank account was closed on the day after the date0
the receipt—the bank account having stood in the name of i
two brothers, who were ‘partners in the pawnbroking busines
—and that thereupon a new account was opened in the %l
name of Arthur; that the pledge-books from about that ti
were opened in Arthur's name; that the month following th
pawn-tickets were issued in Arthur’s name—these

having theretofore been in the name of the firm; it is prove
also—and here comes another overt and undisputable act (

Hugh—that the licences both for the pawnbroking busina

and for the plate were indorsed by Hugh to Arthur, and i

Arthur thereafter carried on the business which he was suth

rised to do by those licences, the copartnership having coa

to exist 8o far as these outward and visible signs of existed

were concerned. Now, suppose that this were a comploté

undisputed transaction ; suppose the two brothers had cal
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the Revenue authorities down to see them go through the
seration of transferring the property, divesting the one and
investing the other, what more could anybody have suggested ?
There was of course no removal of effects, because the two
brothers were living together and carrying on business together,
and the natural thing, supposing this to have been a transaction
empletely above board, was that there should be no removal of
¢licts, and therefore I sum up this part of the case by saying
thst I think that there is there proof of the most definite
mpﬁon of the divestiture of Hugh and the investiture of
ur.

But then I go on to ask, what record have we of what Arthur
uid a3 to the transaction which is now averred by his executors
i bave taken place? Here again, there is no deficiency of
evidence, because we find on the evidence of a gentleman—
Mr. M‘Groary—who is called as a witness for the Crown, that
stthe time that a demand, or rather I should say an inquiry,
ws being made by the Revenue authorities, he wrote the letter
which has been printed, and that he did that on the instruc-
tions of Arthur. Now, what he there says is this,—* The late
Hugh Finnigan was a partner of the firm of H. & A. Finnigan,
pavnbrokers, Glasgow, of which my client was also a partner.
On the 15th February 1886, three and a-half months before his
death, the late Mr. Finnigan conveyed his whole interest in the
business carried on by that firm to my client.” Now, I take
swother case proved by the same witness—sa witness, I again
observe, who was called for the Crown—and I find that Mr.
¥Groary was the author, or rather I should say the compiler
of the statements made for Arthur during Arthur’s life in the
Sheriff Court action; and Mr. M‘Groary says in very pointed
terms,—1 faithfully put down the instructions which had
been received from Arthur”; and that statement, so far as
material to the present question, is & most complete and lucid
satement exactly of the transmction which is now asserted to
bave taken place and completely in accordance with the account
gven of the matter to the Revenue authorities when they
spplied for information. I take another source of information
% to the sayings of Arthur upon this subject, and that is again
snother witness called for the Crown—Stephen Henry. In
eumination in chief he was asked, “Do you remember of
Arthur Finnigan referring in conversation to the receipt that
bad been signed in his favour by Hugh some time before he
died? (A) He told me about it. I cannot remember the
#pecial conversation we had, but he certainly gave me to under-
stand that as Hugh was in very indifferent health, and indeed,
8 he was not likely to recover, he sold him his interest in the
business. (Q.) Did he tell you for what purpose the receipt
bad been granted ? (A.) I really could not say positively that
ke gave me any other reason beyond what I have stated, viz.,
that, owing to iliness, Hugh had made up his mind to part with
bis interest in the business. (Q.) Do you remember of his
sayng anything to you about escaping duty? (A.) I should
ot like to say that that was really mentioned by Arthur,
although at the time I may have had my own impressions. I
don’t think that Arthur said anything further than what I have
tlready stated.” Now, setting aside in the meantime the im-
Pressions of this witness, and confining one’s self to what he
ictually attests, there you have a perfectly explicit statement
by one whom the Crown must regard as a credible witness of
the scoount given by Arthur, and that is in complete conformity
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with all the pieces of evidence which I have up to this moment
referred to. ' )

Now, I should be disposed to hold that the case stated upon
record by the defenders is proved by these facts and that
evidence. But then it is suggested for the Crown that colour
is given to that evidence by the statement introduced by Mr.
Henry, which I take as a specimen, that this transaction was
entered into with a view of escaping duty, and one of the
witnesses, Mr. M‘Groary, hints at the same thing, or at least he
says that he had heard in his intercourse with Arthur Finnigan
that Hugh had all along intended to give to him if he survived,
while he on the other hand was to give to Hugh if he survived,
the succession. Now, it seems to me the legal question thus
raised is solved by the case of Galloway, 11 Rettie, 541—solved
I mean in the view which I take of the facts regarding the
transfer of the estate in question. Let it be that Hugh and his
brother Arthur had been minded that the survivor of the two
should succeed to the common property of both, and that that
frame of mind was never interrupted, yet the facts shew that
Hugh when death drew near abandoned the idea of mere testa-
mentary disposition of his affairs, and then and there handed
over his property to his brother. That is just the case of
Galloway, the mode of transference being in this case different,
merely because the nature of the estate is somewhat different.

‘We are asked to attach importance to the extreme improba-
bility of the transaction thus attested by evidence, and recorded
under the hands of Hugh, ever having taken place. I think if
would be a strong conclusion to discard the evidence which I
have referred to, but I cannot see that the antecedent improba-~
bility when scrutinised is nearly so great as at first sight would
appear. It is one of the commonplaces in argument in such
cases that it is very improbable that a man would denude
himself of all he has, and leave himself at the mercy even of
a brother. But then, when we turn to the facts about this
unfortunate man, it appears that he was in such a state of
health that practically the door of hope of recovery was closed.
There is & most painful account given of his condition about
the time of this transaction—there is no use being particular
about dates, because he was dying of mortification in his leg,
which had gone on for years. He had been worn to a skeleton
by the month of May, and he died towards the end of May, and
that state of matters, although it had of course got worse, had
been substantially the same for months and years, and I cannot
doubt that Hugh, like everybody who saw him, was aware that
it was merely a question of time, probably a very short time,
how soon his lease of life would be over.

1t is said on behalf of the Crown that the 100. which is said
to have been the price paid for Hugh’s interest in the estate is
out of all conscience and belief, because his interest in the
estate was, as the Crown represents, something like 8000i. or
4000l.—or more if we are to assume, contrary to all the pre-
sumptions of the case, that he bad a larger interest than one-
half in the business. But then does that question not come to
depend very much on what the man was likely to be willing to
take, lying as he was, dying by inches, worn to a skeleton, and
looking death in the face? It seems to me very likely that he
might say, “I might give it you altogether, but I won’t denude
for less than 1007., and 100/ will be the price.” It is not neces-
sary in the view which I take of the case that we should be
satisfiedjeither that he attached any importance to the 1007,
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and still less that the 100l was paid, if we are satisfied that
Hugh divested himself of his estate de presenti in favour of
Arthur, and I think it proved that he did. I have examined
that part of the case, because I cannot say that the case
impresses me as one the decision of which in favour of the next
of kin would at all open the door to fraud, or suggest that
fraud is easily perpetrated in such cases. The probabilities
here make it an eminently acceptable view that this transaction
truly was that of a living man handing over his property to his
brother, and if that be the case, the Crown have no interest in
this estate.

The Lord Ordinary has taken a view which, I confess, I
cannot very well appreciate, at all events so far as its logic is
concerned ; because his Lordship finds that shortly before his
death Hugh Finnigan transferred his estate and effects to
Arthur Finnigan, but he adds “as a donation mortis causd.”
Now, the facts of the case, for the painful reason I have men-
tioned, make it not highly probable that there should be need
to make such & provision ‘as is implied in the words donation
mortis causd ; because I think, as it was put from the bar, that
this was a doomed man who recognised the very short span of
life he had alone to count upon. But I cannot discover any-
thing at all in the evidence to support the view,that there was
a condition in this case of the kind which is implied in the
expression donation mortis causa.

It is right that I should refer to one point in the case which
has been made much of in argument for the Crown, and that is
the proceedings in the Sheriff Court action, and its termination.
Now, 8o far as Mrs. M‘Court’s statements in that record are
concerned, I do not think that they have much importance
unless s prejudicing the evidence given by Mrs. M‘Court her-
self in this case. Mrs. M‘Court’s evidence, however, is viewed
with suspicion by the Lord Ordinary, and probably with good
reason ; but in all I have said, and in the argument addressed
to us from the bar for the next of kin, nothing is made to
depend upon Mrs. M‘Court’s evidence, for I think the case is
proved apart from Mrs. M‘Court’s evidence. But what she said
in the Sheriff Court action would only be important if it went
to prove that she derived her information from what her
brother Hugh or her brother Arthur had told her, for of the
transaction itself she knew nothing one way or the other.
Now, there is no evidence as to her kmowledge from Arthur or
Hugh of the facts, and therefore I do not think that what she
said there is of very much importance. Then when we turn to
the compromise which terminated the action, I do not think it
is very impressive as real evidence in the case. This man
Arthur compromised an action which sought to make him hand
over his brother’s estate for distribution, and he compromised
it by doing what? Nothing very onerous. He was living or
going to live with his sister. He agreed to pay her . a-week;
he bound himself to leave her 1000Z., which probably he would
have done without any obligation, for it does not appear that
he had any other relatives than his sister, and he had, accord-
ing to the statement of the Crown, several thousand pounds to
dispose of, so that I do not think that is a very cogent fact one
way or the other.

That, therefore, seems to me to leave the ground clear for the
inference being drawn in this case, from what I think are the
adequately proven facts of transference, of divestiture of Hugh
and investiture of Arthur during the life of Hugh; and upon

that ground I am prepared to decide the case by recalling the
Lord Ordinary’s judgment.

Loep Apam.—It appears to me that the question in this case
is whether Hugh divested himself of his property during his
life in favour of his brother Arthur. If he did so with the
intention, as it rather appears that he did, of evading the
COrown’s taxes, I think that that does not in the least invalidate
the result of what he did ; for I think the question is, did hs,
or did he not, during his life divest himself of his property?

The first document by which it is said he accomplished that
end is the receipt of February, 1886, but it has been said that
that sets up an entirely simulate transaction. I do not at all
agree with that view. I think if the question were whether
the transaction was a true sale for true value or not, the result
might be doubtful, but that is not the question here. I do not
think it matters in the very least degree, if it be a real transac-
tion, whether you call it a transaction of sale, a transaction of
donation, or a transaction in which there is a mixture of both.
The cardinal question is, whether it was a real transaction?
Was it followed by a de facto transfer of Hugh’s property to
Arthur? If it was, then I think the case for the Crown must
fail ; if it was not, then I think the case for the Crown must
succeed.

Now, I concur with your Lordship that the facts in this case
shew that the transaction, whether it be sale or whether it be
absolute donation, was carried out by a transfer of this pro-
perty. The nature of the property here must be kept in viev.
So far as appears, the only property which Hugh had was pro-
perty which he and Arthur had in common, namely, a joint
share in the business of pawnbroking, which they carried on in
partnership. How did they deal with it? Immediately after
this transaction was entered into the name of the firm was
changed—the name of Hugh disappeared, and the businesses
were in future carried on in the name of Arthur. The bank
account, a8 your Lordship has pointed out, was at the time
transferred from the firm name to the sole name of Arthur.
Now, that could not have been done, as your Lordship pointed
out in the discussion, unless the bank had direct authority.
The licences also were altered, and the pawntickets altered, and
everything was done that could be done de facto to transfer the
property which had formerly been the property of Hugh and
Arthur to the sole administration of Arthur. If that be so,
what more was wanted to divest Hugh and invest Arthur? I
see nothing. I think the transfer was accomplished de facto.

Iam far from saying that the Crown is not entitled to got
behind such a transaction—whether it be a transfer as on 8
purchase or by way of donation—and to shew that the trans-
action was truly of the nature of a donatio mortis causd. Butl
do not think that there is any presumption in favour of the
Crown that the transaction was of such a nature; I think the
question is whether the Crown have made that out in point
of fact. :

As your Lordship said, the conclusion that a person during
his life has divested himself of almost his whole estate is in
certain circumstances one which the Court would have extreme
difficulty in reaching. Suppose that a person in the prime of
life is said to have made over his estate o somebody else thereby
making himself a beggar, it would be very difficult to acoept
the statement. But it is entirely a question of circumstances,
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ud the presumption ariging from the; state ofi & man’s] health
may lead to a very opposite conclusion. If & man, as in this
case, is on deathbed, ill of a decease from which there is no
hope of recovery, in that case there ceases to be a presumption
sgainst his divesting himself, and there arises a presumption
that he would do so absolutely, if he transferred his property at
all. Therefore, in the particular circamstances of this case, I
d not think the presumption is at all against the view that
Hugh made an absolute donation of his estate, and I think that
there is but little to favour the view that the transaction was a
donation mortis causd.

On the whole matter I agree with your Lordship that the
Lord Ordinary’s interlocutor should be reversed.

Loep MLAREN.—After giving my best attention to the views
of the Lord Ordinary, I am unable to concur in the results at
vwhich he has arrived.

The question really is, as it appears to me, whether Hugh
Finnigan divested himself of the estate and gave it to his
brother to the effect of constituting an irrevocable or a revo-
cable donation. Your Lordship has stated the reasons which
induce me o thimk that in this case the donation must be pre-
sumed to be and was in fact an irrevocable donation, and the
only dificulty which attends the case arises not so much from
any doubt as to what Hugh Finnigan meant, as from the cir-
cumstance that he did not take the most direct mode of accom-
plishing his object. Instead of saying in plain words that he
made over his share of the business without consideration to
his brother, he put in what may be held in the circumstances
to be the nominal consideration of 100l, and that throws a
certain element of suspicion over the transaction. But when
that element is fairly regarded, it does nmot appear to me to
throw any doubt npon the reality of the transaction, and the
probability is that the sum was merely mentioned as being
the probable amount which Hugh would have to draw during the
few weeks that he expected to live, or which would have to be
pid for him by his brother out of the fund which he received.
Now, it seems to me that we must consider this case exactly as
we should do if we had an action by a donor who had recovered,
or who thought he was going to recover, and desired to get
back his estate. And while it must be taken as part of our law
that & donation mortis causd remains to the end subject to the
condition that, in the event of the donor’s recovery, the pro-
perty ghall be given back, yet I agree with an observation which
¥ made in argument, and with Lord Adam, that such a con-
dition in the general case would be very easily presumed. If a
man who is very ill, it may be, of some disease which has not
undermined the constitution, but has a tendency to cut off life,
such a3 & fever, makes over his estate in the form of a donation,
the law will very easily presume that he meant that donation
to be conditional on his death, and that it was .merely a sub-
Hitute for what our law does not allow in express terms, a
buncupative will. In such)a cage where the circumstances
were such as to lead irresistibly to the conclusion that the
donation must have been conditional on the donor dying of the
disease, then of course the Crown would be entitled to legacy-
duty. But the reason why, in common with your Lordships, I
think there is no such right in the present case is the peculiar
Lature of this man’s condition, which rendered it impossible
that he could recover. The nature of the disease was such that

he could not possibly recover, and he was doubtless apprised of
that, and knew that he had only a few weeks or months to live.
That being so, there was no occasion for any implied condition
about recovery, and I am not going to read such a condition
where the circumstances were not such as would give rise to it,
and it is not expressed on the face of the written document pur-
porting to make over the property. The result is, that as this
donation was made and carried into effect more than three
months before the death of Hugh Finnigan, it is excepted from
the operation of the Act which constitutes the account-duty,
and is to be regarded as in all respects a donation inter vivos.

Lorp KINNEAR concurred.

Tag CourT recalled the Lord Ordinary’s imterlocutor, and
assoilzied the defenders.

COURT OF SESSION, FIRST DIVISION.

May 30, 1898.

Epwarp MavaHAN (Surveyor of Taxes), Appellant.
THE GENERAL TRUSTEES oF THE FREE CHURCH OF SCOTLAND,
Respondents.

20 Rettie, 759.

Revenue — Inoome-Tax — Exzemption — Charitable purposes — Income-
Taz Act, 1842 (5 & 6 Vict. . 85), 8. 61, Schedule A, Rule 6.

The Income-tax Act, 1842, Schedule A, rule 6, provides for certain
allowances to be made from income-tax, and, infer alia, on “ the rents
and profits of lands, tenements, . . . vested in the trustees for charitable
purposes,” on proof before the Commissioners for Special Purposes of
the application of the said rents and profits to charitable purposes
only. . -

The General Trustees of the Free Church of Scotland having been
assessed for income-tax on the annual value of their Assembly Hall
under the general rule of Schedule A, claimed exemption in respect
of the branch of rule 6 above quoted. It appeared that the Assembly
Hall was used for church purposes, and was unlet and yielded no

rents or profits. .
Held that the part of rule 6 founded on had no application to the
case, a8 the Assembly Hall yielded no rent or profits.

Mz. R. R. Snepsox, W.S., depute-clerk of the Assembly of the
Free Church of Scotland, acting for and on behalf of the General
Trustees of the Free Church of Scotland, appealed to the
Commissioners of Income-tax for the district of the city of
Edinburgh against an assessment under Schedule A of the
Income-tax Act, 1842, on 238.., being the annual value of the
Free Church Assembly Hall, Edinburgh, on the ground that
the hall was used for charitable purposes only, and referred to
the Income-tax Act of 1842 (5 & 6 Vict. ¢. 85), s. 61, Schedule A,
rule 6. .

The Commissioners sustained the appeal and relieved the
asseasment.

The Surveyor of Taxes obtained a case for the opinion of the
Court of Exchequer.

The following facts were set forth in the case:—* The Free
Church Assembly Hall is held by the General Trustees of the
Free Church of Scotland in trust for the Free Church. The
hall was built expressly for the place of meeting of the Free
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Church General Assembly, held annually in the month of May,
when it sits for about ten days, and also for meetings of Com-
Iissions of Assembly, who sit about three times a-year. It is,
hoyever, occasionally used for other purposes, principally of a
religious or semi-religious nature, and for charitable and tem-
perance causes. On one occasion, many years ago, the use of it
was given, in special circumstances, for & meeting at which
Mr. Gladstone spoke, and & course of lectures under the Health
Society has also been delivered in it. On such occasions no
charge is made for admission to the public, but a charge is
made on the party engaging the hall of from 27, 3s. to 3. 3s. per
day, which does not exceed the actual expenses of lighting,
heating, and cleaning the hall on such occasions.”

The surveyor argued ;—The assessment was on the hall, not
on the rents, for there were none, and the hall did not fall
under the class of buildings exempted by rule 6. The Free
Church claimed exemption under the 4th clause of that rule,
but that clause applied only to rents and profits, and there were
admittedly none such here. Besides the General Commissioners
had no power to deal with such a claim. The proper course
was for the Free Church to obtain a certificate from the Com-
missioners for Special Purposes, which had not been done.

The respondents argued;—The claim came under the 4th
clause of rule 6. The hall had been built by subscription, and
was vested in trustees for the purpose of providing a meeting-
place for the Free Church free of rent. The result was the
same a8 if the trustees charged the Free Church a rent for the
hall, and then returned it to the church as a donation for
church purposes, and church purposes were charitable pur-
poses. Commissioners for Special Purposes of Income-tax V.
Pemsel, [1891] A. C. 581; Inland Revenue v. Royal College of
Burgeons of Edinburgh, March 19, 1892, 19 Rettie, 751; Society
of Writers to the Signet v. Inland Revenue, Nov. 3, 1886,
14 Rettie, 84.

Loep PRESIDENT.—I am clear that the Commissioners are
wrong. The Free Church Assembly Hall was assessed by the
surveyor under the general rule of Schedule A, and apart from
the allowances which are specially expressed in the subsequent
parts of the Act there can be no doubt whatever that the assess-
ment was right. The owners, however, of this hall, who are
the General Trustees of the Free Church of Scotland, appealed
to the Commissioners, and their case was that they were entitled
to have an allowance made under the rule No. 6 of sect. 61 of
the Act.

Now, the hall in question is in the hands of these general
trustees, and it is part of their case that they are not deriving
any rents or profits from their hall. Accordingly, I should
have thought that primd facie their appeal must be made for an
allowance on the building. But the first three branches of the
rule No. 6 are so expressed as to put them entirely out of Court
under those branches of the rule. To put it shortly, they are
not a college or hall of any of the universities, nor is this a
hospital, public school, or almshouse, nor can they say that
they are a literary or scientific institution. Accordingly they
have made their demand for an allowance under the fourth
head of the rule, which reads thus:—“ On the rents and profits

of lands, tenements, hereditaments, or heritages belonging to
any hospital, public school, or almshouse, or vested in trustees
or charitable purposes, so far as the same are applied to chari-

table purposes.” Now, I think it perfectly plain that this
clause relates to rents and profits of lands as distinguished from
lands themselves. The contradistinction is very well brought
out by what was pointed out by the Solicitor-General,—the
double mention of hospital, public school, and almshouse,—the
first of these being in the second and the other in the fourth
head of No. 6. That the exemption in question—namely, the
fourth—is applied to rents and profits as distinguished from
buildings is further made manifest by the procedure which is
prescribed for the allowance being made in that case. Where
an allowance on that head is asked there is to be proof before
the Commissioners of the application of the rents and profits
and it is contemplated that the application may be in pert for
charitable purposes, and in part for other purposes. That is
brought still more clearly out by the 62nd section, where the
certificate which is to have the effect of granting the allowance
is to set out the allowance to be granted under the schedule;
and that series of enactments makes this perfectly plain, thst
the Commissioners, before granting this allowance, must fint
of all see what are the rents and profits derived from the buil:
ings in question; secondly, the whole application of them; and
then, to what extent, if any, that application is for charitsble
purposes. That demonstrates that the allowance now asked is
inapplicable to the case of the hall in regard to which the
allowance is asked, being in the hands of the trustees whoar
claiming that allowance. No such procedure is practicablein
the case of an unlet hall.

This view of the case makes it unnecessary to consider the
question, which has been more or less discussed at the bar, &
to the application of the decision in the case of Pemsd to
matter in hand. If Iam right, we do not reach the questi®
whether the purposes are charitable purposes, because we bs%
not got the thing which is alone to be applied to charitable
purposes, namely, money.

I think, therefore, that the Trustees of the Free Church hsv
failed to make out that they are entitled to an allowance under
any branch of head 6. That being so, the assessment is 0p®
to nb objection, and accordingly I think we must sustain the
appeal, and reverse the decigion of the Commissioners.

Loeb ApAM.—The question here is whether the Free Church
of Scotland is entitled to an allowance in respect of the sunuil
value of the Free Church Assembly Hall. The hall, as Yo¥
Lordship has pointed out, is not let, and no rent or profit ¥
derived from it. Now, it appears to me that there is noqu&
tion that the Assembly Hall, as a heritable subject, falls withis
the assessing clause; and the question is, whether, D
standing that being so, they are entitled to the allowad®
claimed. Now, it appears to me that the allowances are
and provided for in the Act upon rents and profits derived fr®
lands and other heritable subjects. I think if there wss 8
case of allowance here, it being a claim for an allowsn® ®
buildings, and not on rents and profits, they must have
it under the subdivision on that matter contained in the 6th i
It is clear that the buildings are provided for by that H :
Free Church could have declared that they fell withid st
category of a hospital, or public school, or almshouse, and ¥
the buildings for which they claim exemption were not oconpiel
by the persons pointed at in the clause, they would pro*:

have been entitled to an allowance. But they do not fall ™
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that clause; they are not a hospital, public school, or alms-
house, and that is the onmly class of buildings which are
entitled to exemption or allowance. But they say, Oh, but
we are under the next succeeding section, where it is said that
an allowance may be made for rents and profits of lands, tene-
ments, and 5o on, belonging to a hospital, or vested in trustees
for charitable purposes.” The answer to that is again an
answer in fact: that the clause deals only with rents and
profits of lands, and it is admitted that there are no rents and
profits from the subjects here in question. Mr. Jameson
argued,—* True, I must admit there are no rents and profits
derived from it, but supposing we were to let it then we should
bave rents and profits,” and that is quite true. But if you
claim exemption you must fall clearly within the words of the
statute under which you are claiming the exemption. It can-
not be allowed by ingenious arguments such as were presented
.to us by Mr. Jameson. On the whole matter, I have no
hesitation in agreeing with your Lordship.

Loep MLarEN.—1 accept entirely the argument addressed
fo us by the Solicitor-General, and especially the fundamental
distinetion to which he drew our attention between those
clsuses which relate to property in the personal or immediate
occupation of any corporate or guasi-corporate body, and the
taxation of the income of that body, or such part of it as may
be derived from heritable estate. One sees very cogent reasons
for dealing separately with these two subjects, because there is
hardly any corporation in the kingdom, or public body, which
does not apply some part of its funds to what may be described
88 charitable purposes, according to the wide extension which
has lately been given to that term. But I suppose there are
few who would maintain that the halls of such bodies as
the London Mercantile Corporations should be exempt from
taxation because these bodies spend a large part of their income
o hospitality, and also give considerable sums towards the
maintenance of schools, or of charitable endowments. The hall
in such & case is a proper corporate residence, a place for the
transaction of the business of the company and the entertain-
ment of its friends, and is just as proper a subject of taxation
‘48 any private residence. Accordingly the class of buildings
in the personal occupation of a public body that are to be
-exempted from taxation is very strictly defined by statute.
‘They include a very limited class of cases, and one may say
-only cases where the purposes to which the buildings are
devoted are such as would be universally recognised as being
of a beneficial character to the public, such as university halls,
literary societies, and hospitals for the cure of disease. We
held in the case of the Signet Library, and also in the case of
the Surgeons’ Hall, that clauses of exemption from taxation
Were not to be extended analogically, but were to be strictly
construed. '

When you come to the case of income derived from real or
heritable estate, then the statute takes a very intelligible dis-
tinction, that you are only entitled to exemption in respect of
S0 much of the income as you can prove in the manner there
ointed out to be specifically appropriated to purposes of
tharity. In this way also the Exchequer is protected against
the large exemptions which might otherwise be claimed on the
ground that in some vague or partial sense the body corporate
18 charitable institution. I agree with your Lordships with

Ko. 84.—1898.

respect to the present case, that while this may be a building
which is applied to purposes which are laudable and beneficial
to the community, yet these buildings do not fall within the
class which are exempted from taxation; and that under this
case we cannot consider the other matter, the application of
rents, which after all amounted only to a few pounds a-year,
and which I do not understand to be involved in the appeal.

Lorp KINNEAR concurred.

Tee Court pronounced this interlocutor :—‘ Reverse the
determination of the Commissioners for general purposes, and
decern: Find the General Trustees of the Free Church of
Scotland liable to the Surveyor in expenses, and remit,” &c.

COURT OF SESSION, FIRST DIVISION.

June 15, 1893.

TEE GALASHIELS PROVIDENT BuILDING SoCIETY, Pursuers
(Respondents).
KenNerHE NEwLANDS, Defender (Appellant).

20 Rettie, 821.

Revenuo—Income-laz— Deduction of income-tax—Income-Tazx Act, 1853
(16 & 17 Viet. c. 34), s. 40.

By scct. 40 of the Income-Tax Act, 1858, it is provided that every
person who shall be liable to the payment of any yearly interest of
money shall be entitled, “on making such payment”’ to deduct
income-tax thereform. Held (dub. Lord Kinnear) that if the debtor
makes payment of interest without deducting the income-tax, he
loses the right to the deduction in respect of such interest.

KeNNETH NEWLANDS, sometime schoolmaster, Stobo, Peebles-
shire, and thereafter residing in Selkirk, became a member of
the Galashiels Provident Building Society in 1865, and in 1866
obtained an advance from the society and granted a bond for
repayment to the society of the advance with interest. The
interest stipulated by the bond was paid without deduction of
income-tax, and ultimately the principal sum in the bond was
satisfied and discharged.

In July 1891 the society, which had been incorporated under
t