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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. When a judgment or decree is reversed or confirmed by the Supreme
Court, every point fairly arising upon the record of the case shall be considered and
decided, and the reasons therefor shall be concisely stated in writing, signed by the
judges concurring, filed in the office of the Clerk of the Supreme Court and preserved
with a record of the case. Any judge dissenting therefrom, may give the reasons of
his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus of the points
adjudicated in each case, which shall be concurred in by a majority of the judges
thereof, and it shall be prefixed to the published reports of the case.
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SUPREME COURT RULES.

RuLe I.

CLERK’'s OFFICE, WHERE.] Until otherwise directed by a rule
of court, the Clerk of the Supreme Court shall keep his office at
the capital of the state. When absent from the capital, the office
shall be kept open, and the duties of the Clerk shall be performed
by a deputy. The Clerk shall not practice as an attorney or

counselor.
RUL_E I11.

CLERK, DUTIES OF.] He shall keep a complete record of the
proceedings of the court, and shall perform all the duties pertain-
ing to his office. He must not allow any written opinion of the
court, or any original record or paper pertaining to his office, to
be taken therefrom without an order from the court, or one of the
judges thereof. He shall promptly announce, by letter, any
decision rendered or order entered in any cause or matter, to one
of the attorneys of each side, when such attorneys are not in
attendance upon the court.

Rure IIL

CLERK’S FEES, DEPOSIT OF.] The appellant, on bringing a
cause to this court, shall, at or before the filing of the record,
deposit with the Clerk of said court the sum of eight dollars, to

. apply on his fees, and in all cases (except habeas corpus) origin-

ally brought in this court, the plaintiff or petitioner, at or before
the filing of the first papers in the case, shall deposit with the
Clerk the same amount for the same purpose.

RuLe IV.

AprpEAL HEARD, WHEN.] The notice of appeal in civil causes
shall be served in the manner indicated in Section 5606, Revised
Codes; and if not served at least sixty days before the first day of
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the next succeeding term of the Supreme Court the cause shall not
be heard at such term unless an abstract and brief shall have been
served and filed by one party or the other at least twenty-five
days prior to the first day of such term.

RuLE V.

ORIGINAL PAPERS TRANSMITTED— JUDGE’'S CERTIFICATE APPEND-
ED.] When an appeal is taken either from a judgment or an
order (except in cases where by special order of the District
Court copies are sent to the Supreme Court in lieu of original
papers) the clerk shall transmit the original judgment roll, or in
case of an order, the original order and the original papers used
by each party on the application for the order as required by
Section 5607, Revised Codes. For purposes of a complete iden-
tification of each and all the papers constituting the record on
appeal,—and whether original papers or copies are transmitted,
—the judge’s certificate (or copy thereof as the case may be) as
prescribed by Rule IX, must be appended to the record. In
framing appealable orders the attention of trial courts and of
counsel is particularly called to the terms of Section 5719 of the
Revised Codes. The following or equivalent forms of certificate
may be used: '

[Form of Clerk’s Certificate when the Appeal is from a Judgment in Civil Cases.]

STATE OF NORTH DAKOTA, }ss

County of oo, S eeeeeeeen e Judicial District.

I, A. B., Clerk of the District Court within and for the said County of . ... .. _._.
...... ,in the____._____Judicial District of the State of North Dakota, do hereby
certify that the above and foregoing papers are the original notice of appeal, with
proof of service thereof, and the undertaking given thereon, and also the original judg-
mentroll and certificate of the judge thereto appended (or full, true, and complete
copies of said judgment roll and certificate, as the case may be) in the above entitled
action, wherein________.___ is plaintiff and.______.____ is defendant, as the same
now remain of record in said Court, and the same are transmitted to the Supreme
Court pursuant to said appeal.

In witness whereof, I have hereunto set my hand and affixed the seal of said Court
this.___.... dayof __._., ee--7 Ay D, 189

Clerk.
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[Form of Clerk’s Certificate when the Appeal is from an Order.)

STA  runty of ORI DAKOTA Lee e Judicial District.

I, A. B., Clerk of the District Court within and for said County of .. _____..._.
inthe ______._.__ Judicial District of the State of North Dakota, do hereby certlfy
that the above and foregoing is the original notice of appeal, with proof of service
thereof, and the original undertaking given thereon, also the original order from
which an appeal is taken, with all the papers used by each party on the application
for such order, with the certiticate of the judge attached thereto (or full, true and
complete copies of such order, papers and certificate, as the case may be) in the above
entitled action, wherein____________ is plaintiff and_____________ is defendant, as the
same now remain of record in said Court, and the same are transmitted to the Supreme
Court persuant to said appeal.

In witness whereof, I have hereunto set my hand and affixed the seal of said Court
this___._._. dayof ..._._..... ,A.D.189.__

[Form of Clerk’s Certificate in a Criminal Case.]

STATE OF NORTH DAKOTA, %ss ________________ Judicial District.

Countyof ______. . ...
1, A. B., Clerk of the District Court within and for said County of __________.. s
inthe ___._____..___. Judicial District of the State of North Dakota, do, pursuant

to the notice of appeal filed herein, hereby certify and return that the above and fore-
going is a true and complete transcript of the record in this case, to-wit: the inform-
ation, (or indictment) the minutes of the Clerk of the District Court; the instructions
to the jury, given and refused, with the endorsements thereon; all exceptions, state-
ment of the case, and also the certificate of the Judge of the District Court, in an
action wherein the State of North Dakota is plaintiffand .. _...__.__. is defendant, as
the same now remains of record in the said court, and the same are transmitted to the
Supreme Court pursuant to said appeal.

In witness whereof, I have hereunto set my hand and affixed the seal of said
court this__._._.. dayof_ __._....... , A.D. 189..

RurLe VI.

RESPONDENT MAY REQUIRE RETURN TO BE FILED, WHEN.] The
appellant shall cause the proper return to be made and filed with
the Clerk of this court within sixty days after the appeal is per-
fected. If he fails to do so, the respondent may, by notice in
writing, require such return to be filed within twenty days after
the service of such notice, and if the return is not filed in pur-
suance of such notice, the appellant shall be deemed to have
abandoned the appeal, and on an affidavit proving when the
appeal was perfected and the service of such notice, and a cer-
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tificate of the Clerk of this court that no return has been filed,
the respondent may apply to any Judge of this court for an order
dismissing the appeal for want of prosecution, with costs, and the
court below may thereupon proceed as though there had been no
appeal; provided, nevertheless, that this rule shall have no appli-
cation to cases where the respondent has elected to cause the
record to be transmitted to the Supreme Court as regulated by
the proviso contained in Section 5607, Revised Codes.
Woods H. Co. ». Heidel, 4. N. D. 427.

RurLe VII.

CRIMINAL CAUSES FIRST ON CALENDAR.] All criminal causes
shall be placed first on the calendar in the order of filing the
transcript with the Clerk of the Supreme Court, and shall have
precedence of other causes. Such cases, unless continued for
cause, shall stand for argument at the first term after the tran-
script is filed. The presence of the defendant in the Supreme
Court shall in no case be necessary unless specially ordered by

the court.
RurLe VIII.

ORDER OF CIVIL CAUSES ON CALENDAR.] All civil causes shall
be placed on the calendar by the Clerk in the order of the filing
of the transcript, and shall (with the criminal causes) be num-
bered consecutively from term to term in one continued series;
and no civil cause shall be placed on the calendar after the day
preceding the opening of the court, unless ordered by the court.

RuLe IX.

. JuDGE’s CERTIFICATE REQUIRED.] In all civil actions and
special proceedings which are brought into the Supreme Court
by appeal the Judge of the District Court shall append to the
original judgment roll or record, filed in the court below, a certi-
ficate, signed by him, as follows: In civil actions and special
proceedings the certificate shall state in substance that the above
and foregoing papers—naming each separately—are contained in_
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the case may
be) and the whole thereof. The original certificate (or copy
thereof in cases where a copy is transmitted) must be embraced
in the record sent to this court.

First Nat. Bank ». Merchants’ Nat. Bank, § N. D. 161.

and constitute the judgment roll (or other rec

RurLe X.

JupGMENT ROLL, cONTAINS WHAT.] The judgment roll must
only contain the pleadings, the judgment, the verdict of the
jury, or decision of the judge, the report of the referee, if any;
the offer of the defendant, if any; the bill of exceptions or
statement of the case, as settled and certified by the court or
judge, and such orders and papers as have been, by direction of
the Court or Judge incorporated into and made a part of the
judgment roll; also all orders and papers which necessarily
involve the merits and affect the judgment. Bills of exception
and statements of the case, whether to be used on a motion for
new trial or on appeal without such motion, must, when brought
into this court, be framed in substantial conformity to the require-
ments of the statute; and if such bill or statement fails to contain
the specifications of errors of law complained of, or, where the
finding of fact is attacked, fails to specify the particulars in which
the evidence is claimed to be insufficient, such bill or statement
will be disregarded. When a bill or statement contains super-
fluous matter, or fails to contain the certificate of the trial judge,
as specified in Rule g hereof, it will be liable to be stricken out
on motion. The specifications required by statute to be
embraced in bills of exception and statements are vital parts.
thereof; and such specifications shall be either prefixed or
appended to all bills of exception and statements, and shall be
settled and allowed by the District Courts as essential parts
thereof. Attention is directed to Sections 5464, 5465, 5466, 5467,
5468, 5630, (as amended in 1897) 8268, Revised Codes.

Thompson ». Cunningham, 6 N. D. 426; Henry ». Maher, 6 N. D. 415; Hos-
tetter . Brooks Elev. Co., 4 N. D. 357; First Nat. Bank ». Bank, § N. D. 161;
Schmitz ». Heger, 5 N. D. 165; Illstad ». Anderson, 2 N. D. 167.
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RuLe XI.

ORDER OF PAPERS IN JUDGMENT ROLL.] In making up the
judgment roll or records in all cases to be brought to this court,
the parties and the Clerks of the District Courts must arrange
the pleadings, orders and proceedings in the chronological order
provided in Rule 13 for the preparation of an abstract; and when
a transcript is prepared for this court it must be plainly written,
carefully paged, and the lines on each page carefully numbered.

RuLe XII.

AsSIGNMENT OF ERRORS.] In civil actions and proceedings
the appellant shall subjoin to his brief an assignment of errors,
which need follow no stated form, but must, in a way as specific
as the case will allow, point out the errors objected to, and only such
as he expects to rely on and ask this court to examine. Among
several points in a demurrer, in a motion, in the instructions, or in
other rulings excepted to, it must designate which is relied on as
error, and the court will, in its discretion, only regard errors
which are assigned with the requisite exactness. And in criminal
causes the counsel for the appellant may also file a new assignment
of errors in this court, specifically setting forth the errors he desires
to have reviewed, as in this rule provided. The assignments of
error need not quote or duplicate the specifications of error as set
out in the bill or statement, but shall refer to the page of the
abstract where the particular specification of error is found and
also to the page or pages of the abstract in which the matter is
found upon which the error is assigned.

Henry z. Maher, 6 N. D. 415; Hostetter . Brooks Elev. Co., 4 N. D. 357;
First Nat. Bank ». Bank, § N. D. 161; Schmitz ». Heger, 5§ N. D. 165; Illstad z.
Anderson, 2 N. D. 167; First Nat. Bank 2. Laughlin, 4 N. D. 392; O'Brien ». Miller,
4 N. D. 308; Globe In. Co. z. Boyum, 3 N. D. 538; Thompson 7. Cunningham, 6
N. D. 426.

RurLe XIII.
ABSTRACT—NUMBER OF COPIES AND SERVICE.] In all civil causes
the appellant shall deliver or mail to the Clerk of this Court,
twenty-five days before the first day of the term of the court at
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which the cause may be heard, seven printed copies of an abridg-
ment or abstract of the record in the cause, setting forth so much
thereof only as is necessary to a full understanding of all the
questions presented to this court for decision. He shall at the
same time also deliver a copy of the same to the counsel for the
respondent, and if there be more than one respondent, to the
counsel of each. The abstract shall be prepared and printed in
substantially the following form:

IN THE SUPREME COURT.
STATE OF NORTH DAKOTA.
.......... Term, 189 ..

Appellant or
JOHN DOE, Plaintift and { Respondent, as
case may be.
vs.
Apppellant or
RICHARD ROE, Defendant and { Respondent, as
case may be.

COMPLAINT.

The plaintiff in his complaint states his cause of action as
follows:

(Set out all the complaint necessary to an understanding of the questions to be
presented to this court, and no more. In setting out exhibits omit all merely formal
irrelevant parts; as, for example, if the exhibit be a deed or mortgage and no question
is raised as to the acknowledgment, omit the acknowledgment. When the defendant

has appeared, it is useless to encumber the record with the summons or the return of

the officer.) DEMURRER

To which complaint the defendant demurred, setting up the
following grounds:

(State only the grounds of the demurrer, omitting all formal parts. If a pleading
was attacked by motion below, and the ruling thereon is one of the questions to be
reviewed, set out the motion, omitting all formal parts,)

Andon the........ of .o 189.. thesame was sub-
mitted to the court, and the court made the following ruling
thereon:

(Here set out the ruling. In every instance let the abstract be made in the
chronological order of the events in the case—letting each ruling appear in the proper



XX SUPREME COURT RULES.

connection. If the defendant pleaded over, and thereby waived his right to appeal
from these rulings, no mention of them should be made in the abstract; but it should

continue.)
ANSWER.

Which complaint the defendant answered, setting up the fol-
lowing defenses.

(Here set out the defenses, omitting all formal parts. If motions or demurrers
were interposed to the pleading, proceed as directed with reference to the complaint.

Frame the record so that it will properly present all questions to be reviewed and
raised before issue is joined. When the transcript shows issue joined, proceed.)

On the........day of................189.., said cause was
tried by a jury (or the court, as the case may be), and on the trial
the following proceedings were had:

(Set out so much of the bill of exceptions, or statement containing exceptions, as
is necessary toshow the rulings of the court to which exceptions were taken during
progress of the trial; and if the evidence or any part thereof be embraced in the bill of
exceptions, or statement containing exceptions, epitomize the same by excluding all
superfluous matter and unnecessary verbiage. Where a review of the verdict or find-
ings of fact is sought upon the ground that the evidence is insufficient to justify the
same, the evidence shall be reduced to a narrative form, except in those particulars
where a rescript of the stenographer’s report becomes necessary to preserve the sense
or present the particular points of error. In statements, not less than in bills of
exception, all superfluous matter, including all evidence not bearing upon specifica-
tions, is required to be rigorously excluded. A stenographic report of the trial, if
settled and allowed, does not constitute a bill of exceptions or a statement of a case
within the meaning of the law, and will not be so regarded by this court. Questions
propounded upon which no rulings are made, and objections followed by rulings
against the successful party, should be eliminated from the record, unless their pre-
servation is necessary to the sense.)

INSTRUCTIONS.

At the proper time the plaintiff (or the defendant, as the case
may be), asked the court to give each of the following instruc-
tions to the jury:

(Set out the instructions referred to, and continue:)
which the court refused as to each instruction, to which several
rulings the plaintiff (or defendant) at the proper time excepted,
and thereupon the court gave the following instructions to the

jury:

(Set out the instructions.)

To the givirtg of those numbered (give the numbers, if numb-
ered), or (if not numbered) to the giving of the following por-
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tions thereof (setting out the portions), and to the giving of each
thereof, plaintiff (or defendant) at the proper time specifically

excepted.
VERDICT.

On the....... day of.............. , 189. ., the jury returned
the following verdict into court:
(Set out the verdict.)

(If the cause be tried by the court, instead of the instructions and verdict of the
jury, set out so much of the findings of fact and conclusions of law, and requests for
findings, if any, together with the exceptions relating thereto, as may be necessary to
present the errors complained of.)

MOTION FOR NEW TRIAL.

On the....... wdayof................ , 189.., the plaintiff (or
defendant) served notice of intention to move for a new trial, as

follows:
(Here insert notice of intention, omitting all formal parts.)

On the........ dayof............ ...., 189.., the plaintiff (or
defendant) moved for a new trial upon the grounds therein speci-
fied.

On the........ day of........ R , 189.., the court made
the following rulings upon said motion: I

(Set out the record of the ruling to which the plaintiff (or defendant) at the pro-

per time excepted.)
JUDGMENT.

On the.......... dayof................ , 189.., the following
judgment was entered:
(Set out the judgment entry (or order) appealed from.)

On the........ dayof.............. .., 189.., the plaintiff (or
defendant) perfected an appeal to the Supreme Court of the
State of North Dakota by serving upon the defendant (or plain-
tiff, as the case may be), and the Clerk of the District Court of
............ ....county, a notice of appeal.

(If supersedeas bond was filed, state the fact.)

(This outline is presented for the purpose of indicating the character of the
abstract or abridgment of the record contemplated by the rule, which, like all rules,
is to be substantially complied with. Of course, no formula can be laid down applic-
able to all cases. The rule to be observed in abstracting a case is: Preserve every-
thing material to the question to be decided, and omit everything else.
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This rule, with some additions, has been borrowed from the rules of the late
Supreme Court of the Territory, and we have continued it in force as a rule governing
the preparation of abstracts of the record proper. But in this court we adopt it chiefly
for still another purpose for which it is well adapted, viz: as a guide and rule to be
observed in framing statements and bills of exception to be settled in the District
Courts. Bills of exceptions and statements must be framed substantially in accord-
ance with the requirements of the statute and this rule of court. When so framed,
the work of abstracting the record for use in this court will be reduced to the minimum,
and will generally relate only to matters of form.)

The abstract, when it consists of more than five printed pages,
must be followed by an index of its contents. In exceptional
cases, where a reference to the record proper is desired, the
appellant must, by apt words, refer the court to such parts of the
record as he desires to have examined. All material parts of the
record should be embodied in the abstract or amended abstract,
and this court will, as a rule, decline to explore the record coming
up from the District Court.

RurLe XIV.

RESPONDENT’S ABSTRACT AND SERVICE OF.] If the respondent
shall deem the abstract of the appellant imperfect or unfair, he
may within fifteen days after receiving the same deliver to the
counsel of the adverse party one printed copy, and deliver or
mail to the Clerk of this Court seven printed copies of such
further or additional abstracts as he shall deem necessary to a
full understanding of the questions presented to this court for

decision.
RurLe XV.

BrIEFs—SERVICE OF, ETC.] Not less than twenty-five days
before the first day of the term at which any civil cause may be
heard, the counsel for the appellant shall serve upon the counsel
of the adverse party one copy, and shall deliver or mail to the
Clerk of this court seven copies of his brief; and not less than
five days before the first day of such term the respondent shall
serve upon the counsel of the adverse party one copy, and deliver
or mail to the Clerk of this Court seven copies of his brief, which
brief shall be printed, and shall contain a statement of the points
relied on, and the authorities to be cited in support of the same.
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RurLe XVI.

RULES AS TO BRIEFS AND ABSTRACTS APPLICABLE TO CRIMINAL
cases.] The rules of this court regulating the preparation, ser-
vice and filing of abstracts and briefs in civil cases are, with the
modifications stated below, hereby made applicable to criminal
cases unless the same are found to be repugnant to some statute.
When because of the poverty of the defendant, counsel has been
assigned to his defense, and such defendant makes and files with
the Clerk of this Court an affidavit stating in substance that he is
financially unable to pay the expense thereof, the printing of
such abstracts and briefs may be dispensed with, and only five
copies each of the united abstract and brief need be filed with
the Clerk. Provided, that no criminal case can be brought to a
hearing without the consent of both parties unless the appellant’s
abstract and brief have been served and filed at least ten days
before the case is heard and the respondent’s brief has been
served and filed at least two days before the case is heard. Where
a criminal case has been appealed to the Supreme Court sixty
days prior to the first day of the term the rule in civil cases will

be enforced.
RuLe XVII.

WHEN STATE IS A PARTY, ATTORNEY GENERAL SERVED.] Inall
appeal cases in which the State is respondent, and in which the
Attorney General is required by law to represent the State, the
notice of appeal and the abstracts and briefs as prescribed by
statute or the rules of this court shall be served upon the Attor-
ney General, and in criminal cases or where a county is a party
the notice of appeal, abstracts and briefs shall also be served
upon the State’s Attorney of the proper county.

RuLe XVIIIL

ABSTRACTS AND BRIEFS PRINTED, HOw.] All abstracts and
briefs furnished the court in calendar causes,—except where type-
written abstracts and briefs are especially allowed by statute or
rule of court,—shall be printed on white paper with a margin on
the outer edge of the leaf one and a half inches wide. The
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printed page, exclusive of any marginal note or reference shall be
seven inches long and three and a half inches wide. The folios,
numbering from the commencement to the end of the case, shall
be printed on the outer margin of the page. Small pica, solid, is
the smallest letter and most compact mode of composition which
is allowed. No charge for printing the papers mentioned in this
rule shall be allowed as a disbursement in a cause unless the
requirements of this rule shall appear to have been complied
with in all papers printed.

RuLe XIX. -

NUMBER OF COUNSEL TO ARGUE CAUSE, SUBMISSION OF CAUSE
on BRIEFS.] Only two counsel shall be permitted to argue for
each party in a cause, except in capital cases, and the court may
limit the time to be occupied by counsel for each side, before the
argument shall commence; and any cause may be submitted on
printed arguments or briefs.

RuLe XX.

PREPARATION OF BRIEFS.] In the preparation of briefs in
causes to be argued in this court, counsel for appellant shall pre-
fix to their brief or argument a concise and true statement of the
facts in the case which are material to the points of law to be
argued, with proper reference to the folios of the abstract which
sustain them, which statement may be read or its substance
stated orally to the court. No further reading of the abstract
will be allowed without permission of the court. In the argument
of a cause, not more than one hour shall be occupied by counsel
upon each side, exclusive of the time necessarily occupied in
reading the record, unless additional time is allowed by the
express permission of the court, obtained before commencement
of the argument.

Rure XXI.

COURT WILL CONTINUE CASES, WHEN.] In cases where counsel
arrange as between themselves to disregard the rules of court
governing the time of the filing and service of briefs and



SUPREME COURT RULES. XXv

abstracts and where counsel do not by motion or otherwise raise
objections thereto, this court will on its own motion continue
such cases over the term unless the disregard of the rules is
excused by a showing which is satisfactory to the court.

RuLe XXII.

CALL OF CALENDAR—CASES LIABLE FOR ARGUMENT.] The
court on the first day of each term shall call the entire calendar
of cases for that term. On such call cases may be finally sub-
mitted on briefs, or either party may submit on briefs. All cases
wherein abstracts and briefs have been filed, as provided by
statute and the rules of this court, which are not fully submitted
on briefs, shall be set for argument in the order in which they
appear on the calendar, unless for good cause the court deems it
advisable to change such order. Cases wherein the time for filing
briefs and abstracts has been extended by consent, and cases
brought upon the calendar by stipulation will not be heard until
all cases regularly prepared have been disposed of, and then only
subject to the provisions of Rule 21 of these rules. Not more
than three cases so set for hearing shall be liable to call on any

one day.
: RuLe XXIII.

TYPE-WRITTEN ABSTRACTS AND BRIEFS—NUMBER TO BE FILED. ]
The rules of this court regulating the preparation, service and
filing of printed abstracts and briefs are hereby made applicable
to all cases, whether civil or criminal, in which type-written
abstracts and briefs are permitted to be served and filed; pro-
vided, that the appellant in cases where type-written abstracts
and briefs are allowed, shall file with the Clerk five copies of his
abstract and brief and the respondent shall file five copies of his
brief. The Clerk shall, when the case is called, deliver one copy
of each to each of the Judges, and one copy of each shall be for
the use of the reporter. The remaining copy shall be ratained
with the papers in the case.

RuLe XXIV.
Morions, How NOTICED.] Motions, except for orders of course
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shall be brought upon notice; and when not made upon the
records or files of the court, the notice of motion shall be accom-
panied by the papers on which the motion is founded, copies of
which shall be served with the notice of motion. Motions shall
not be taken up until the day following the service thereof,
unless the case is sooner reached for hearing. Upon the hearing
of a motion, or order to show cause, the moving party shall be
entitled to open and close; provided, that the papers on both
sides shall be read in the opening.

XXV.

MoTiONs, WHEN HEARD.] All motions for continuance and
dismissal, and all motions affecting the place of causes upon the
calendar shall be noticed for the first day of the term, and will be
for hearing previous to the calling of causes for argument.

XXVI.

REHEARINGS, GRANTED WHEN-—HOW OBTAINED.] Whether a
decision is handed down in term time or in vacation, a petition
for a rehearing will be entertained if five copies of the same be

filed with the Clerk within twenty days after the decision is filed
and the remittitur will be stayed during the twenty days'and no

longer, unless for good cause shown the court or a Judge
thereof shall, by an order delivered to the Clerk of this court,
extend such time for a period not exceeding ten days. Provided,
nevertheless, that the court in any case, at its discretion, may
direct that the remittitur be sent forthwith to the court below.
The petition must be printed or type-written, and shall briefly
and distinctly state the grounds upon which the rehearing is
requested. It need not be served upon opposite counsel. Where
a rehearing is granted in term time, the case will not (unless by
special order of the court) be reargued at the same term except
by consent. When the rehearing is granted in vacation, and less
than six days prior to the first day of the next regular term, the
case shall not, except by consent or by special order of the
court, be argued at such term. Rearguments of cases shall ordin-
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arily take precedence on the calendar of all other matters before
the court except motions and criminal business.

RuLE XXVII.

OriNiONs OF COURT.] The opinion of the court in all cases
decided by it, whether originating in the Supreme Court, or
reaching it by appeal or writ of error, will be reduced to writing
and filed with the Clerk either in open court or in vacation. The
court will also file written opinions upon all motions, collateral
questions or points of practice when the same are deemed
exceptionally important.

RuLe XXVIIL

Costs, How TAXED.] In all cases originating in this court the
costs and disbursements will be taxed by the Clerk of this Court.
In other cases the costs and disbursements of both courts (except
the fees of the Clerk of this Court, which shall be taxed by him
without notice,) shall be taxed in the District- Court after the
remittitur is sent down, and the amount thereof shall be inserted
in the judgment of the court below. In civil cases the remittitur
will not be transmitted until the fees of the Clerk of this Court
shall first have been paid. In all cases where parties are dissatis-
fied with any bill of costs as taxed by the Clerk of this Court the
matter complained of will be reviewed informally and readjusted
by this court at any regular session thereof.

RuLe XXIX.

CAUSE MAY BE DISMISSED—FAILURE TO COMPLY WITH RULES. ]
A failure to comply with any of the requirements contained in
these rules within the times therein provided will, in the discre-
tion of the court, be cause for dismissal of the appeal, or affirm-
ance of the judgment, as the case may demand.

RuLe XXX.

DisMISSAL OF APPEAL AFFIRMS JUDGMENT.] The dismissal of
an appeal is in effect an affirmance of the judgment or order
appealed from, unless the dismissal be expressly made without
prejudice to another appeal.
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RuLe XXXI.

Executions.] Executions signed by the Clerk, sealed with
the seal of this court, attested of the day when the same issued,
may issue out of this court to enforce any judgment for costs
made and entered in cases which originate in this court. Such
executions may issue and be directed to any Marshal of the
Supreme Court of North Dakota, and may be enforced in any
county in the state in which a transcript of such judgment for
costs is filed and docketed.

RuLe XXXII.

WRITS, HOW ISSUED AND RETURNED.] All writs and process
issued from and out of this court shall be signed by the Clerk,
sealed with the seal of the court, attested of the day when the
same issued, and made returnable at any day in the next term, or
in the same term when issued in term time; and a Judge may by
endorsement thereon, order process to be made returnable on any
day in vacation, when, in his opinion, the exigency of the case
requires it. When process is made returnable in vacation, the
court or judge directing the same to issue shall state in the order
allowing the same the time and place when and where the writ

shall be returnable.
RuLe XXXIII.

DEFECTIVE RETURN, HOwW CURED.] If the return made by the
Clerk of the Court below is defective, either party may, on an
affidavit specifying the defect or omission, apply to the Chief
Justice or one of the Judges of this court for an order that
such Clerk make a further return and supply the omission or
defect without delay. And in a proper case onsuch application the
record may be returned for the use of the District Court when
that court desires to amend the record of the proceedings had

below.
RuLe XXXIV.

STATEMENT MAY BE SETTLED AND SIGNED BY OTHER THAN
PRESIDING JUDGE, WHEN AND HOw.] Where a Judge of the Dis-
trict Court who may be authorized by law to settle and sign a
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statement of the case in any. action, dies or becomes disqualified
by illness, is absent from the state or is removed from office
before the statement is settled and signed, any other Judge of
the District Court of any district in this state adjoining that in
which such action is pending, shall, upon a satisfactory showing
of the facts, be authorized to settle and sign such statement, and
when so settled and signed, the same shall when filed in the pro-
per office be in all respects a valid and binding statement of the
case in such action. Provided, that this rule shall have no appli-
cation to cases where a Judge of the District Court whose duty it
is to settle and sign a statement wholly refuses to settle and sign
any statement in the case or who refuses to allow an exception in
accordance with the facts.

RuLe XXXV.

ATTORNEYS, HOW ADMITTED.] Applications for admission to
practice at the bar of this state, when made upon a certificate
issued by the courts of any other state, may be made at any reg-
ular or special term of this court. Such application shall be upon
a written motion made by a member of the bar of this court and
filed with the Clerk, and with such motion shall be filed an affi- ‘
davit, or the certificate of an attorney of this court, showing that
the said applicant is at least twenty-one years of age, of good
moral character, and an inhabitant of this state, and that such
applicant practiced law regularly in the state where he was
admitted for at least one year after such admission. All other
applications shall be made on the first day of any regular or
special term of this court, and shall be upon like motion, and
with such motion shall be filed affidavits, or the certificate of an
attorney of this court, showing that the applicant possesses the
qualifications, and has devoted to the study of law the time speci-
fied in Section 421, Revised Codes. If satisfied with such affidavits
or certificate the court shall,—unless the Judges prefer to conduct
the examination personally in open court,—appoint a committee
of not less than three members of the bar of this court to exam
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ine such applicant touching his qualifications to practice as an
aftorney in the courts of this state. But any party who has been
admitted to practice in the District Courts of this state prior to
July 1, 1891, in accordance with the law in force at the time of
such admission, may hereafter be admitted to practice in this
court under the rules heretofore existing.

ORDERED: That the above and foregoing rules (thirty-five in number) be and the
same are hereby adopted as the ‘“‘Amended Rules of Practice of the Supreme Court of
North Dakota.”” Until abrogated or modified, said Amended Rules shall govern the
practice of this court and shall be supplemental to other provisions of law regulating
the practice. The Clerk of this court is directed to spread these Amended Rules upon
the minutes of this court and also to cause the same to be published in pamphlet form,
for at least thirty days prior to August 1, 1897.

ORDERED, FURTHER, That these Amended Rules shall take effect and be in
force from and after August 1, 1897.

Adopted at Bismarck, May 29, 1897.

CLERK'S CERTIFICATE.

SUPREME COURT, z’

STATE OF NORTH DAKOTA.

I, R. D. Hoskins, Clerk of the Supreme Court of North Dakota, do hereby cer-
tify that the above and foregoing Amended Rules of Practice of the Supreme Court of
North Dakota are true and correct copies of such rules as adopted by the court at
a regular term thereof.

Witness my hand and the seal of this court this 29th day of May, A. D. 1897.

[sEAL.] R. D. HoOsKINSs,

Clerk.
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RuLe 1.

PAPERS TO BE SERVED—INDORSING ATTORNEY’S RESIDENCE.]
On process or papers served, the attorney, besides subscribing or
indorsing his name, shall add thereto or indorse thereon, his
place of residence, and if he shall neglect to do so, papers may
be served on him through the mail, by directing them according
to the best information that can conveniently be obtained, con-
cerning his residence. This rule shall apply to a party who
prosecutes or defends in person, whether he be an attorney or not.

RuLe II.

SERVICE BY OTHER THAN SHERIFF—WHAT AFFIDAVIT MUST CON-
TAIN.] If any person other than the sheriff shall make the
service of the summons, pleading, notice, writ, process or any
order of court, such person shall state in his affidavit of service
that he is more than eighteen years of age, and when and at what
particular place he served the same, specifying the manner of
service, and that he knew the person served to be the person
named in the summons, pleading, notice, writ, process or order,
as the case may be, as the person intended to be served.

Rure IIL
NUMBERING DEFENSES OR CAUSES OF ACTION.] In all cases of
more than one cause of action, defense, counter-claim or reply,
the same shall not only be separately stated, but plainly numb-
ered; and all pleadings, not in conformity with this rule, may be
stricken out on motion.
Rure IV.

PAGING AND NUMBERING LINES.] Every pleading, affidavit,
statement of case, report, order, or judgment exceeding three

u,,

)
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folios in length, shall be folioed in folios of one hundred words,
and distinctly marked and numbered in the margin thereof; or
the pages and lines thereof shall be numbered, and all copies
either for the parties, or Court, shall be numbered so as to con-
form with the original, and if not so marked and numbered, any
such paper may within one day be returned to the party who
served the same, with objections stated; and if not corrected to
conform with this rule and returned within one day, then such
service shall be deemed a nullity.

RuLe V.

MOTIONS, NOTICES—WHAT NOTICE SHALL CONTAIN.] Except as
otherwise provided by statute, notices of motions shall be accom-
panied with copies of the affidavits and other papers on which
the motions are made, except papers in the action of which
copies shall have been served, and papers on file at the time of
service of the notice which shall be referred to in the notice.
When the notice is for irregularity, it shall set forth particularly
the irregularity complained of. In other cases it shall not be
necessary to make a specification of points, but it shall be suffi-
cient if the notice state generally, the grounds of the motion.

RuLe VI.

DEFAULT ON MOTIONS AND ORDERS TO SHOW CAUSE.] When-
ever the notice of a motion shall be given, or an order to show
cause served, and no one shall appear to oppose the notice or
application, the moving party shall be entitled, on filing proof of
service, to the relief or order sought, unless the Court shall
otherwise direct.

If the moving party shall not appear, or shall decline to pro-
ceed, the opposite party, on filing like proof of service, shall be

entitled to an order of dismissal.
RuLe VII.

HEARING MOTIONS AND ORDERS TO SHOW CAUSE—ORDER OF
PROOF AND ARGUMENT.] On motion the moving party, and on
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order to show cause, the party citing shall have the opening and
closing of the argument. Before the argument shall commence,
the moving party in the motion or order shall introduce his evi-
dence to support the application. The adverse party shall then
introduce his evidence in opposition, and the moving party may
then introduce evidence strictly in rebuttal or avoidance of the
new matter offered by the adverse party. On the hearing of such
motion or order to show cause, no oral testimony shall be
received unless the court shall direct otherwise.
Rure VIIL

MOTIONS TO CORRECT OR STRIKE OUT PLEADINGS.] Motions to
correct or strike out pleadings under Section 5284, Revised Codes,
must be noticed before demurring or answering to the pleading,
and within thirty days from the service thereof.

RuLe IX.

FILING OF PAPERS ON MOTION.] All papers to be used in sup-
port of any motion or order to show cause, except rebuttal evi-
dence, must be filed with the Clerk of court of the county in which
the action is pending, or left with the Judge to be so filed, before
the hearing of the motion or order; and rebuttal affidavits must
Be filed, or left with such Judge to be filed, and copies served
upon the opposing party, before the same are read.

RuLe X.

FILING PAPERS BY PARTY OPPOSING MOTION.] Parties opposing
motion or order to show cause shall, before the hearing of such
motion or order begins, file with the Clerk of court of the county
in which such action is pending, or deliver to the Judge to be so
filed, the originals of all papers to be used by him on such hear-
ing, and shall at the same time serve on the moving party a copy of
all such papers. When rebuttal affidavits are permissable, such
service shall be made two days before such hearing.

RuLe XI.

EXTENDING TIME TO ANSWER. AFFIDAVIT OF MERITS.] No
order extending the time to answer a complaint shall be granted,
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unless the party applying for such order shall present to the Judge
to whom the application is made, an affidavit of merits or an
affidavit of the attorney or counsel retained to defend the action,
that from a statement of the case made to him by the defendant
he verily believes the defendant has a good and substantial
defense upon the merits to the cause of action set forth in the
complaint, or to some part thereof, and the affidavit shall state
whether any and what extension or extensions of time to answer
or demur have been granted by stipulation or order, and where
extensions have been had, the date of issue shall be thirty days
after the service of the complaint.

RuLe XII.

AFFIDAVIT OF MERITS—WHAT IT MUST CONTAIN.] In an affi-
davit of merits, the affiant shall state that he has fully and fairly
stated the case, and all the facts relating to the case of which he
has knowledge to his counsel, and that the defendant has a good
and substantial defense to the action on the merits, as he is
advised by his counsel, after such statement, and verily believes
true; and shall also give the name and place of residence of such
counsel.

Rure XIII '

TIME TO PLEAD WHEN DEMURRER OVERRULED.] Whena demur-
rer is overruled with leave to answer or reply, the party demurring
shall have thirty days after notice of the order, if no time be
specified therein, to file and serve an answer or reply, as the case
may be.

RurLe XIV.

TAKING PAPERS FROM FILES.] No papers on file in a cause
shall be taken from the custody of the Clerk, except by the Judge
for his own use, or referee appointed to try the action, or by an
attorney in the case, on the order of the Judge.

If a referee or attorney shall take any papers filed in such
action, the Clerk shall require a receipt therefor, signed by such
referee or attorney, specifying each paper so taken; and all such
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papers so taken shall be returned within twenty days; and at least
one day before any term of court.

RurLe XV.

TRIAL BY REFEREE—FILING REPORT.] Upon a trial of issues
by a referee, such referee shall file his report in the Clerk’s office
upon his fees being paid or tendered by either party.

RuLeE XVL

FILING UNDERTAKINGS AND AFFIDAVITS—PENALTY FOR NOT FIL-
ING.] Itshall be the duty of the plaintiff’s attorney forthwith to
file with the Clerk of the court, all undertakings given upon pro-
curing an order of arrest or injunction, with the approval thereon,
and in case such undertaking shall not be so filed, the defendant
shall be at liberty to move the court to vacate the proceedings
for irregularity as if no undertaking had been given; but such
attorney may file such undertaking on terms to be fixed by the
court, at any time. It shall be the duty of the attorney to file, at
the same time and under like penalty, the affidavits upon which
an injunction has been granted.

RuLe XVII.

SHERIFF TO FILE PAPERS.] The sheriff shall file with the
Clerk, the order or process and original affidavits on which an
arrest has been made, forthwith, after the arrest is made.

RuLe XVIII.

NEGLECT OF SHERIFF—ORDER TO SHOW CAUSE.] At any time
after the date when it is the duty of the sheriff or other officer to
return, deliver or file any process or other paper, by the provi-
sions of the Code of Civil Procedure, or these rules, any party
entitled to have such act done, may serve on the officer a notice '
to return, deliver or file such process or other paper, as the case
may be, forthwith, or show cause at a time to be designated by
said notice, why an attachment should not be issued against him.
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RurLe XIX.

ORDERS—SERVICE OF.] An order made upon notice must be
served, together with notice thereof, by the prevailing, upon the
adverse party, within ten days after the notice of the decision
upon which the order is based, and all orders must be filed with
the Clerk within five days after the same are granted. If any
time be by said order given for the performance of an act, it shall
not commence to run until such service.

RuLe XX.

RECEIVERS—ORDER TO SHOW CAUSE.] Whenever a receiver
shall be appointed exparte, the order appointing such receiver
shall contain an order to show cause, returnable within ten days,
why such order should not be continued in force.

RuLe XXI.

ATTORNEY'S STIPULATION—MUST BE MADE IN WRITING.] No
private agreement or consent between parties or their attorneys,
in respect to the proceedings in a cause shall be binding unless
the same shall have been reduced to the form of an order of con-
sent and entered, or unless the evidence thereof shall be in
writing, subscribed by the party against whom the same shall be
alleged, or by his attorney or counsel, where one shall have
appeared for him in the action.

RuLe XXII.

FiLING PLEADINGS—coOPIES. Each party must, at the time of
filing a note of issue, and at least eight days before the com-
mencement of the term at which the case is noticed for trial, file
with the Clerk of the court in which the cause is pending,
originals of all his pleadings, and shall, when the cause is called
for trial, furnish to the court, for its use, correct copies of all such
pleadings. In case the pleadings are not filed as herein provided
for, the court may issue an order requiring the filing of the same
forthwith, with costs of the motion.
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RuLe XXIII.

CALL OF CALENDAR.| At regular terms there shall be two
calls of the calendar. The first shall be preliminary and the
second shall be peremptory. The preliminary call shall be had
at the opening of the court on the first day of the term, and all
motions for continuance or postponement, and all applications in
any way affecting the trial of any cause in its regular order upon
the calendar, and all applications to place causes upon, or strike
them from the calendar, shall be then noted, and the court shall
thereupon fix a time for the hearing of such motions, which shall
be heard at the earliest practicable time. Such applications may,
however, in the discretion of the court, be made at any time after-
the preliminary call of the calendar. On the setond or the per-
emptory call of the calendar, causes will be finally disposed of
in their order upon the calendar, unless the court, for good cause
shown, shall otherwise direct.

- RuLe XXIV.

SET causes FOR TRIAL.] All applications to have causes set
for trial for a particular time, must be made upon the preliminary
call of the calendar, and the court may set any cause for trial for
a day certain, for good cause shown.

RuLe XXV.

CRIMINAL CASES—PLACING ON CALENDAR.] The States Attorney
shall place upon the calendar all criminal cases which he expects
to try at any term, and shall so arrange the trial thereof, if pos-
sible, as to occupy the time of the court continuously until the
trial of all such cases is finished; and shall, on the preliminary
call of the calendar, announce when he will be ready to commence
criminal trials, and the probable length of time necessary to com-
plete the same; and no criminal trial shall be taken up before the
time announced by the States Attorney, unless otherwise ordered.

RurLe XXVI.
CONTINUANCE—MOTIONS FOR—AFFIDAVITS.] All motions for
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continuance shall be made within the first three days of the term,
unless cause for such continuance shall have arisen or come to
the knowledge of the party subsequent to that day, and all affi-
davits for a continuance on account of the absence of a material
witness or material evidence shall show to the satisfaction of the
court, by the facts therein stated, that the applicant has used due
diligence to prepare for the trial, and the nature and kind of
diligence used, and the name and residence of the absent witness
or witnesses, and what he expects or believes such witness or
witnesses would testify to were he or they present and orally
examined in court, or the nature of any document wanted and
where the same may be found, and that the same facts cannot be
satisfactorily shown by other verbal evidence. No counter affi-
davits shall be received on motions for continuance, unless other-
wise ordered. No continuance shall be granted for the term
except upon such terms and costs as the court may impose, and
if terms and costs shall be imposed the same shall be complied
with and paid within such time as may be fixed by the court after
the making of the order, or such continuance shall not be had.

RuLe XXVII.

TRIAL, EXAMINING WITNESSES — ARGUMENT.] On the trial of
actions before the court, but one counsel on each side shall exam-
ine or cross-examine a witness, and one counsel only on each
side shall sum up to the jury, except with the permission of the
court. Upon interlocutory questions, the party moving the court
or objecting to the testimony shall be heard first. The respond-
ent may then reply by one counsel, confining his remarks to the
points first stated and a pertinent answer to the moving party.
The moving party may then reply. Discussion on the question
shall then be closed, unless the court requests further argument.

RurLe XXVIII

OFFERS OF PROOF—ARGUMENTS ON EVIDENCE.] In the trial of
causes before a jury, offers of proof desired to be made of record
must be dictated to the stenographer, and stated to the court, so
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as not to be heard or understood by the jury; and no argument on
questions of the admissibility of evidence will be permitted in the
presence of the jury, unless requested by the court. So far as
possible such arguments will be heard after the jury is excused
and during recess.

RurLe XXIX.

VERDICT—PRESENCE OF PARTIES NOT NECESSARY.] It shall not
be necessary to call either party, or that either party be repre-
sented, when the jury return to the bar to deliver their verdict in
a civil action. '

RurLe XXX.

JUDGMENTS—HOW ATTESTED—COPIES.] Judgments shall in all
cases be attested by the Clerk with his signature; and copies to
annex to the judgment roll shall have appended thereto his certi-
ficate of their correctness, under the seal of the court.

RuLe XXXI.

JUDGMENT—ENTRY OF BY ADVERSE PARTY.] Where a party is
entitled to have judgment entered in his favor by the Clerk upon
the verdict of the jury, report of referee, or decision or finding of
the court, and neglects to enter the same for the space of ten
days after the rendition of the verdict or notice of filing of
the report, decision or finding (or in case the same has been
stayed, for the space of ten days after the expiration of the stay)
the opposite party may cause the same to be entered by the
Clerk upon five days' notice to the adverse party of the applica-
tion therefor. '

RuLe XXXII

FILING DECISION—CLERK TO NOTIFY.] Upon the filing of any
decision by the court or Judge, the Clerk shall forthwith give
notice of such filing to the attorneys for the respective parties.

RuLe XXXIII.

CHANGE OF ATTORNEYS.] An attorney may be changed by
consent or upon application of the client upon cause shown and
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upon such terms as shall be just, by order of the court and not

otherwise.
RuLe XXXIV.

IRREGULARITY—HOW WAIVED.] A party upon whom a paper
is served shall be deemed to have waived any objection of irreg-
ularity thereto, unless within two days after the receipt thereof
he returns such paper to the party serving the same, with a state-
ment of each particular objection to its receipt.

RuLe XXXV.

ORDERS—WHAT TO CONTAIN.] No order made upon notice or
upon an order to show cause will be signed or entered unless it
shall upon its face by apt words briefly describe the affidavits,
documents, papers and evidence upon which it is made, in com-
pliance with Section 5719 Revised Codes.

RuLe XXXVI.

MoTtioN cosTs—WHEN PAID.] Costs shall be allowed to the
" prevailing party on all contested motions made on notice and
orders to show cause, the amount thereof and time of payment to
be in the discretion of the court.

RuLe XXXVII.

GENERAL TERM—MORNING HOUR.| At the opening of the court
on the morning of each day, so much time as shall be necessary,
not exceeding one hour, shall be devoted to the hearing of such
motions as relate to the actions on the calendar for trial by jury,
and to exparte business. ’

RuLe XXXVIIL

Dav caLENDAR.] The first five causes shall constitute the day
calendar for the first day of each general term. Prior to the
adjournment of court on the first day of the term, the Clerk,
under the direction of the court, shall prepare a list of ten cases
in the order in which the same shall appear upon the general
calendar, which list shall constitute the day calendar for the sec-
ond day of the term, and for each subsequent day until at least
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eight of such causes shall have been disposed of, when a new list
of ten causes to be made in the same manner, including causes
undisposed of upon such preceding day calendar, shall be made
for the succeeding day, and lists in the like manner shall be made
until all the causes on the general calendar are disposed of, or
the term shall be finally adjourned. Provided, that the Judge may
in his discretion, assign a different number of causes than is
herein provided.

RuLe XXXIX.

CAUSES FIXED FOR A DAY CERTAIN.] No cause shall go to the
foot of the general calendar nor be set for a particular day unless
the court, upon application, so orders, and when a cause is so set
by order of the court it shall have precedence of all other causes

not on trial.
RuLe XL.

JupGMENT—ENTRY OF.] , Whenever a judgment is entered on a
promissory note, or other instrument for the payment of money
only, against all the parties liable thereon, and the note or other
such instrument is in the possession or under the control of the
party entering the judgment, the same shall be filed with the
judgment roll.

Rure XLI.

PAPERS SERVED TO BE INDORSED.] All papers or copies thereof
served upon a party or attorney in an action must be plainly
indorsed with the name of the court, the title of the action, and
the name of the paper, or the paper may be returned and the
service treated as a nullity.

RurLe XLII.

APPEAL FROM COUNTY COMMISSIONERS—ISSUE, HOW FORMED. ]
In all cases where an appeal is taken from a decision of the Board
of County Commissioners, pursuant to Sections 1927 and 1928 of
the Revised Codes, the party taking the appeal shall, immediately
after perfecting the same, and not later than ten days from the
date of said appeal, file in the office of the Clerk of the District
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Court a complaint stating in ordinary and concise language,
without repetition, the facts upon which the appellant relies for a
reversal of the decision of said Board of County Commissioners.
Said complaint shall be governed by the rules of pleading in civil
actions, and the party appealing shall, upon the filing of the com-
plaint with the Clerk, give notice thereof to the attorney for the
County, and the respondent or person adversely interested shall,
within thirty days after the filing of said complaint, file his
answer to said complaint in the office of said Clerk. That upon
the issue thus joined, said case shall stand. for trial at the next
term of the District Court to be holden in said county without
the necessity of notice of trial or note of issue.

RuLe XLIII.

Bur oNE NOTICE OF TRIAL.] Where the Supreme Court shall
order a new trial of any cause, upon the coming down of the
remittitur the same shall go on the trial calendar without further
notice from either party, and the date of issue shall be the date
of service of the last pleading, and the cause shall be placed upon
the calendar accordingly.

RuLe XLIV. *

TRANSCRIPTS OF STENOGRAPHER’S MINUTES.] Transcripts of
the stenographic reporter’s minutes shall be made in the exact
words and in the form of the original minutes. The party pro-
curing the transcript of the testimony in any case shall, at or
before the time of serving his proposed case or bill of exceptions,
file the same with the Clerk for the use of the parties to the action
and of the court.
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It is hereby ordered that the foregoing Rules be and the same
are hereby adopted to govern the practice of the several District
Courts of the First, Second, Third, Fourth, and Seventh districts
of the State of North Dakota, and shall take effect and be in
force on and after September 18, 1897.

CHas. J. Fisk,

Judge District Court, First District.
D. E. Moraan,

Judge District Court, Second District.
CHas. A. Porrock,

Judge District Court, Third District.
W. S. LAUDER,

Judge District Court, Fourth District.
O. E. SAUTER,

Judge District Court, Seventh District.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NORTH DAKOTA

James ErtoN ws. M. J. O’ConNoOR.
Opinion filed May 15th, 1896.

Insolvency Law—Discharge Feature Void as to Existing Creditors.

A creditor of an insolvent debtor, whose claim accrued before the. enactment
of the insolvency law under which such debtor is seeking discharge from his
debts, may prove his claim and receive his dividends without waiving his right
to insist that the discharge feature of such statute is, as to his claim, a law
impairing the obligation of his contract in so far as it assumes to discharge his
claim without full payment. That such feature of an insolvency law is uncon-
stitutional as to creditors whose claims existed at the timne the law was enacted,
is well settled.

Title by Assignment Vests in Assignee as of Date Proceedings Instituted.

But the entire body of such a law is not unconstitutional as to such creditors.
So far as such law provides for the transfer of the debtor’s property
to an assignee, to be distributed among his creditors, it is valid as to all
creditors, and therefore no creditor, even though his debt was in
existence when the insolvency law was passed, can levy upon such property
after the title thereto has vested in the assignee under the terms of
the statute. The fact that the levy was made intermediate, the commencement
of the insolvency proceedings and the execution of the formal assignment, is
immaterial where the statute, as in this state, declares that when the assign-
ment is executed it vests the title in the assignee as of the time when the
proceedings were commenced, and annuls all levies between these two dates.

Appeal from District Court, Grand Forks County; Zempleton, ].
Edwin T. Spafford was adjudged an insolvent and James Elton

N. D. R.—1
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became his assignee in insolvency. From an order denying a
motion to have certain levies made by M. J. O’Connor, as sheriff,
set aside, the assignee appeals.

Reversed.

Cockrane & Feetham, for appellant.

At the time of the levy in this case, the title to the property
was not in the execution debtor but in the assignee. Perry Mjg.
Co. v. Brown, 2 Woodb. and M. 449, 19 Fed. Cases, 11,015;
Getlinger v. Phillipp, 133 U. S. 246, 10 S. C. Rep. 268. Before
the execution levy an adjudication of insolvency had been
entered upon the petition of the debtor. The deed of assignment
was executed two days after the levy and this deed related back
to the commencement of the proceedings. Sections 6036, Rev.
Codes. The creditor was not in time to gain the advantage given
by the trial court. Perry Mfg. Co. v. Brown, 19 Fed. Cases,
11,015, Perry v. Smith, 1 Woodb. and M. 115, Fed Cases, No.
14,115; Farrens v. Hammond, 10 Fed. Rep. goo; Judd v. fves, 4
Metc. 401; Gallup v. Robinson, 11 Gray 20; Williams v. Meritt,
103 Mass. 147. The reason that non-residents of the state are
not barred by its insolvency discharge is that these laws are local,
they are made for the relief of citizens residing within the limits
of the state which enacts them and cannot be made to effect the
rights of citizens of other states. Ogden v. Saunders, 6 L. Ed.
659; Collins v. Randolph, 3 Green, (la.) 303, 29 Alb. L. Jr. 188;
Hawley v. Hunt, 27 la. 307; Bedell v. Scruton, 54 Vt.494. But
where the non-resident creditor submits his controversy and con-
tracts to the arbitration of our law and courts by becoming a
party to the proceeding he is bound by the decree entered therein.
Gillman v. Lockman, 4 Wall. 409, 18 L. Ed. 432; Clay v. Smith, 7
L. Ed. 723; Baldwin v. Hall, 1 Wall. 223, 17 L. Ed. 531; Baldwin
v. Bank, 1 Wall. 234, 17 L. Ed. 534. The contract upon which the
execution creditor in this case obtained his judgment was entered
into before the passage of the insolvency law, therefore the pro-
visions of our insolvency law as to the discharge of the debt is
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void as to this creditor. Denny v. Bennett, 32 L. Ed. 401,9 S. C.
Rep. 134; Baldwin v. Buswell, 52 Vt.65. And because to enforce
the discharge feature of this law against prior contracts would
be to violate the obligation of such contract, regardless of
the residence of the creditor. Ogden v. Saunders, 6 L. Ed. 606,
12 Wheat. 213; Roosevelt v. Cebra, 17 Johns. 108; Matter of
Wendell, 19 Johns. 153; Reno on Non-residents, § 268. The non-
resident creditor can come into court and prove his claim, obtain
his pro rata of assetts, at the same time call the courts attention
to the fact that his debt was contracted prior to the passage of
the insolvent law and claim and obtain his constitutional privilege
of not having his contract discharged. Z7alcott v. Harris, 93 N.
Y. 567; Chapman v. Forsythe, 11 L. Ed. 238; Reno on Non-
residents, § 268; Kimberly v. Ely, 6 Pick. 440; Allen v. Roosevelt,
14 Wend. 100; Woodbridge v. Wright, 3 Conn. 523; Embry v.
Palmer, 107 U. S. 3; Montague v. Massey, 76 Va. 397; Reynolds v.
Adden, 136 U. S. 348.

F. H. McDermont, for respondent.

The state insolvency law impairs the obligation of a pre-existing
contract in that it takes away the remedy for its enforcement.
The remedy at the time a contract is made enters into and forms
a part of it. Green v. Biddell, 8 Wheat. 1; Sturgis v. Crownin-
shield, 4 Wheat. 122; Ogden v. Saunders, 12 Wheat. 213; Bronson
v. Kinsie, 1 How. 311: Von Hoffman v. Quincy, 4 Wall. 53s;
Walker v. Whitchead, 16 Wall. 314; Edwards v. Kearsey, g6; U. S.
595; Pinney v. Pinney, 4 L. R. A, 348. Section 6085 Rev. Codes
provides that all debts proved against the estate shall be wholly
and absolutely discharged, not all debts contracted subsequent to
the taking effect of the law, and proved. Tlerefore, if a claim is
proved against the estate, it will be discharged as a whole how-
ever small a distributive share it may draw. To stay out and not
prove, is to be deprived of all remedy or indefinitely stay
process. Deering v. Boyle, 12 Am. Rep. 480; Aycock v. Martin, 92
Am. Dec. 56; Coffman v. Bank, 9o Am. Dec. 311. If an
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existing creditor participates in insolvency proceedings under
a law subsequently enacted, he is bound by its provisions
and if he accepts its benefits he must submit to its burdens.
Baldwin v. Hale, 1 Wall. 223; Gillman v. Lockwood, 4 Wall.
409; Brown v. Smart, 145 U. S. 454; Berpee v. Sparhacok, 108
Mass. 111; Hawley v. Hunt, 1 Am. Rep. 273; Pratt v. Chase,
44 N. Y. 597; Sloan v. Chiniquy, 22 Fed. Rep. 213; Conway v.
Seamons, 45 Am. Rep. 579; Clay v. Smith, 3 Pet. 411; 11 Am. and
Eng. Enc. L. 226; Eustis v. Bolles, 146 Mass. 413; overruling
Kimberly v. Ely, 6 Pick. 440; Beal v. Burchstead, 10 Cush. 523;
Fisher v. Currier, 7 Metc. 424; Van Hook v. Whitlock, 7 Paige,
Ch. 373.

CorLiss, J. The appeal in this case is from an order sustain-
ing certain levies of execution upon the property of a judgment
debtor after the institution of insolvency proceedings. The
judgment debtor filed his petition to be adjudged an insolvent
under the provisions of Ch. 38 of the Rev. Codes on the 14th day
of January, 1896. On the same day he was adjudged an insolvent.
Subsequently the necessary steps were taken to carry forward the
insolvency proceedings to the point where an assignment could
be executed; and on the 5th day of March, 1896, the clerk of the
District Court, under the provisions of § 6036, executed to the
assignee chosen by the creditors an assignment in due form
according to the requirements of that section. Intermediate the
inception of the insolvency proceedings and the time of the
execution of this assignment, certain creditors, whose claims
accrued before the insolvency law went into effect, and who seem
to have been non-residents, levied upon the insolvent’s property
several writs of execution. A motion having been made by the
assignee to have these levies set aside on the ground that the
property was no longer subject to seizure as the property of the
debtor, but had passed to the assignee under the insolvency
proceedings, the District Court held that such levies were valid,
and therefore denied such motion. From the order denying this
motion an appeal has been perfected, and the case is now before
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us for review. The position taken by the counsel for the respon-
dent is that the insolvency law is unconstitutional as to claims of
the creditors for whom the levies were made, for the reason that
they accrued before the law went into effect, and that they are
now compelled either to refrain from sharing in the distribution
of the assigned est‘ate, or to lose their demands as a result of
accepting dividends, and that in this way their situation has been
so radically altered to their detriment, as compared with their
rights when these contracts were entered into, as to make the
statute vulnerable so far as their claims are concerned to
the constitutional objection that it impairs the obligation of
their contracts. The levies in this case must be treated as
having been made after the title to the property had vested
in the assignee if the insolvency law is valid as to the
creditors in question with respect to all its features save the
discharge feature. The statute in terms declares that the assign-
ment, when finally made, “shall relate back to the commence-
ment of the proceedings in insolvency, and by operation of law
shall vest the title to all such property, both real and personal,
in the assignee, although the same is then held under any process
as the property of the debtor.” Revised Codes, § 6036. If the
creditors in this case secured a valid lien upon the property,
they could have secured such lien, as well after the formal execu-
cution of the assignment, as before. The date of the transfer of
the title is the commencement of the insolvency proceedings,
provided they are prosecuted, and not abandoned. The decision
in this case necessarily proceeds upon the theory of the invalidity
as to the creditors in question of the entire body of the insolvency
law. While the writer of this opinion bas long regarded as
unanswerable the argument of Mr. Webster in Ogden v. Saunders,
against the power of a state to enact insolvency laws authorizing
the discharge of debtors from personal liability, yet the law must
be deemed to be settled against this view. Butler v. Gorely, 146
U. S. 303, 13 Sup. Ct. 84, and cases cited. It is true that as to
contracts entered into tefore the enactment of such a statute it is
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ineffectual in so far as it attempts to release the debtor without
full payment. Sturges v. Crowninshield, 4 Wheat. 122; Bank v.
Smith, 6 Wheat 131. But with respect to contracts made subse-
quently to the adoption of the statute in the state in which such
insolvency law exists, or which are entered into with reference to
such law, the rule now firmly established is that such legislation
is valid. Ogden v. Saunders, 12 Wheat. 213; Boyle v. Zacharie, 6
Pet. 348; Butler v. Goreley, 146 U. S. 303, 13 Sup. Ct. 84 and cases
cited; Denny v. Bennett, 128 U. S. 489, 9 Sup. Ct. 134. A
creditor who cannot be affected by the discharge in insolvency
proceedings, either because his contract was made before the
insolvency law was passed, or for the reason that his contract was
entered into with reference to the laws of another state, has no
right, on that account, to ignore the whole law. He cannot treat
the entire act as unconstitutional, and levy upon the property of
his debtor after the title has passed to the assignee or trustee in
the insolvency proceedings. So far as the law authorizes the
creation of a trust, and provides for the transfer of the debtor’s
title to the trustee, it is a perfectly valid enactment. Indeed it is
constitutional even as to the discharge feature it embodies when
the rights of creditors whose claims accrued subsequently to the
enactment of the law are concerned, provided they were entered
into with reference to such law. The utmost scope of the
doctrine against the constitutionality of such statutes does not go
beyond the limitation of the effect of such discharge to a certain
class of creditors. It merely declares that certain other creditors
are not affected by it. The law itself, so far as it provides for the
transfer of the debtor’s property for the benefit of his creditors,
is a valid law. The transfer under it divests the title of the
debtor to his property, leaving nothing in him subject to seizure
under judicial process. The fallacy of the reasoning which leads up
to the conclusion that the debtor’s property, despite the insolvency
proceedings, is still liable to levy on behalf of a particular class
of creditors, lies in the postulate that as to such creditors the
whole law is void. This proposition is not sound. It is not
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supported by either reason or authority. Because the federal
constitution has thrown around every citizen the protection of
his contract rights against impairment by state action, the courts
have built up the doctrine that insolvency proceedings are not
operative to discharge the debt where the effect of such discharge
would be the impairment of the obligation of the contract. But
with the possible exception of cases to be hereafter referred to
there is no hint in any of the cases that the entire body of the:
insolvency law is, as to such creditors, utterly void. It is the
discharge feature alone which the federal constitution in such
cases strikes down. Theinsolvency proceedings go on, as to such
creditors, as though the law contained no provision fora discharge
of the debtor from his debts. As to them, it is as no provision
at all. The supreme law of the land renders it inapplicable to
such creditors. What right, then, have they to complain of the
statute? On what principle can they treat the whole law as void,
and the transfer founded thereon as a nullity? As to their debts,
the law is no more than an ordinary assignment law, embodying
no discharge element whatever. They may appear and secure a
dividend without risk. Creditors are not required in this state,
under our statute, to file releases as a condition precedent to the
right to prove their claims or receive a dividend. Revised Codes,
§ 6053. And when, after a discharge has been granted the debtor,
he relies on it under § 6085 as a defense, such creditors may
always assert against such a plea that the discharge feature of the
statute is inapplicable to their claims. That such creditors do
not, by proving their claims and receiving dividends, waive their
right to insist that the discharge does not embrace their contracts,
must be the law. All creditors are permitted to receive dividends;
and later in the statute is found the section which declares what
effect the discharge shall have. So far as it can be inferred from
this section that a certain class of creditors are within its purview,
it is inoperative. How can it, then, be said that such creditors
have waived their right to insist that the discharge feature of the
law is void as to them, when it is a nullity at the time they accept
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their dividend, and they are not required, as a condition of secur-
ing such dividend, to release or agree to release their claim, or be
bound by this provision, void as to them? The case of Kimberly
v. Ely, 6 Pick. 440; is in point on this question, and sustains our
view. The decision in Talcott v. Harris, 93 N. Y. 567, strongly
supports it. See, also, Reno Non-res. § 268 ef seg. Proceeding
from the untenable premise that by receiving a dividend the
creditor validates that portion of the act which is a nullity as to
him, and then assuming that to exclude him from a share of the
assets except on condition of releasing his claim is to impair the
obligation of his contract, the argument moves serenely to its
conclusion that the whole law is void. This is the inevitable
result of the position of the learned District Judge. The court, in
Manufacturing Co. v. Brown, Fed. Cas. No. 11,015, saw this con-
sequence, and predicated on it an argument against the soundness
of the view which would thus leave the assigned estate, after the
title had vested in the assignee, still subject to seizure by
creditors whose claims accrued before the law was passed, or
whose contracts were entered into with reference to laws of a
jurisdiction other than that in which the insolvency proceedings
were pending. Said the court in that case: “If the security is
not to be lessened in any way, the principle must be that npthing
can be done with an insolvent estate,—no title to it passed within
the statute until all non-resident creditors are fully paid. This
would be both novel and extraordinary.” The court might have
placed in this list of creditors who could ignore the insolvency
proceedings on this theory those whose claims arose before the
law was passed. We are not sure that the proposition that a
creditor whose claim accrued before the insolvency law was
passed may not be allowed to receive a dividend without losing
the balance of his claim (assuming that proposition to be sound)
is decisive on the question of the validity of the whole law. It
certainly is not clear that a legislature may not provide that
creditors whose claims accrued before the law took effect shall
not be permitted to receive any portion of the assigned assets.
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The debt would not be affected. As to subsequently acquired
assets, it could be enforced. It appears to be true, as a general
proposition, that the legislature may even, with respect to exist-
ing contracts, alter the law touching priority of payment in cases
of insolvency proceedings or assignments for the benefit of
creditors. Those entitled, at the time their contracts were
entered into, to preference in cases of such proceedings or such
assignments, may, by subsequent legislative enactment, lawfully
be deprived of such preferential right. This doctrine is clearly
stated in Baldwin v. Buswell, 52 Vt. 57-64. “Where by the law
of the place of contract certain species of contracts have prior
and superior claims to satisfaction, such as contracts between
landlord and tenant, contracts for mechanics’ labor, or labor upon
public works, or debts evidenced by bonds and specialties, it has
been held that such priority and privilege is subject always to
modification or repeal, at the pleasure of the legislature, without
touching upon this provision of the federal constitution. Stocking
v. Hunt, 3 Denio, 274; Morse v. Goold, 11 N.Y. 281, 288; Edwards
v. Kearsey, 96 U. S. 595, 610.” See, also, Bigelow v. Pritchard, 21
Pick. 169. And it is possible that an insolvency law which in
terms prohibits a creditor whose claim arose before the law was
passed from receiving a dividend unless he would release his
debt might be regarded as not impairing the obligation of his
contract. It would seem that the lawmaking power can place a
class of creditors at the bottom of a list of preferences notwith-
standing the fact that when their claims accrued there was no
such provision in the law. The practical effect of such legisla-
tion is to leave such creditors without remedy as to the assigned
assets unless they are more than sufficient to pay the claims which
are preferred. If there is more than sufficient to pay such
preferred claims, these creditors, whose rights, as to this parti-
cular property, are subordinate to the rights of the other
creditors, can secure the balance of the assets, whether they take
them from the assignee in the insolvency proceedings, or, being
turned back to the debtor, for the reason that such creditors can
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claim nothing under the assignment, they take such assets by
seizing them as the property of such debtor. It is therefore
possible (but we do not decide the point) that we would hold that
the fact that creditors whose claims are in existence when an insol-
vency law is passed are prohibited from sharing at all in the
particular property assigned, or can share only on condition of
voluntarily releasing their claims, would not necessarily lead to
the conclusion that the obligation of their contracts had been
impaired.

But, assuming, this to be the law, then we discover a strong,
and to our minds a conclusive reason for holding that the effect
of receiving a dividend should not operate to discharge the
claims of such creditors. If the effect of receiving a dividend is
to bar the claim, and if it is repugnant to the federal constitution
for the state laws to place the creditor in this situation, where he
must either lose all right to resort to the assigned assets or lose
his claim, then the inevitable conclusion is that the whole body
of every insolvency law, and not merely its discharge feature, is
absolutely void as to all such creditors. Nay, it is void as to all
creditors whose contracts were entered into subsequently to the
passage of the law, but with reference to the laws of another state.
Such creditors can no more be bound by the insolvency law than
creditors whose claims arose before the law was passed. Such
law does not enter into their contracts, they being made with no
reference to such law, but solely with a view to the laws of some
other state. The result of this doctrine would be that no insol-
vency proceedings in afly state would cut off the right of
creditors whose debts were contracted under the laws of another
state utterly to disregard the insolvency proceedings, and sweep
away from the assignee and the other creditors all of the assigned
estate. The consequence would be that one of the primary
purposes of such a law—equality of distribution—would seldom,
if ever, be attained. Insolvency proceedings would be merely a
notice to creditors so situated that they could overthrow the
proceedings,—that they could levy upon and absorb all the assets,
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leaving the proceedings without value to the other creditors. In
fact the result would be that the debtor, by the mere form of
filing the petition in insolvency, would secure in many cases a
discharge from those debts on which not a dollar of dividend
would be paid, although in effect the case would be in no
way different from what it would have been had the creditors
who levied upon the assets after the insolvency proceedings
seized the property without any such proceedings whatever. If
it is now the law that the whole body of every insolvency statute
is void as to creditors whose claims accrued before it was passed,
then this has been the law for more than three-quarters of a
century. Is it not singular, if this is the case, that, although
thousands of opportunities must, during this time, have presented
themselves for creditors so situated to seize the assigned property,
and assert the unconstitutionality as to them of the whole of such
laws, and the consequent invalidity of the insolvency proceedings
founded thereon, yet no such attempt has ever been made? In
the whole range of judicial decisions on this subject,—and the
adjudications are by meams few,—it has never been suggested by
court or counsel that such creditors could ignore the proceedings -
as void as to them, and seize the assigned property as the
property of the debtor. We can see no occasion for a doctrine
so extreme. It is not necessary for the protection of the existing
creditor, for the reason that the exemption of his claim from the
effect of the discharge saves the obligation of his contract from
impairment. Is it not called for by any sound principle, for
every reason favors the view that the mere receipt of dividends
by one whose claim is not within the scope of the discharge
feature of the statute, because the federal constitution will not
permit it to have such scope, cannot possibly be construed as
barring the right of the creditor to enforce the balance of his
debt. He does not in terms agree to release his claim, nor is
there any valid statute under which it can be discharged. When
it is insisted against him that he is presumed to have accepted
a dividend in view of the language of the law that his debt will
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thereby be discharged, he may well answer that a higher law
assured him, when he received such dividend, that it was not
in the power of the state to enact such a provision with respect
to his claim. It is impossible to spell from the decisions on this
subject any other doctrine than this; that existing creditors are
not bound by the discharge feature of subsequently enacted
insolvency laws. In practically all the cases in which the question
has arisen the debtor was seeking to interpose the discharge as a
. defense. In not one of them has it ever been held that the
existing creditor could assail the whole law, and overthrow the
insolvency proceedings based on it. In Baldwin v. Buswell, 52
Vt. 57, the creditor, whose claim accrued before the insolvency
law was passed, was in a still more favorable position than the
creditors in the case at bar. He had levied on the property
before the inception of the insolvency proceedings, and yet the
court gave effect, as to him, to the retroactive clause of the
insolvency statute vacating levies made within a specified time
before the commencement of such proceedings. If an existing
creditor who secures a lien before proceedings of that char-
acter are begun is yet so much bound by them that they are
effective to annul his previous lien, certainly the same rule
applies to such a creditor who fails to secure his lien until after
the title of the debtor to the property has been divested. Itis
true that the decision in this Vermont case might have been
rested on the single ground that the state insolvency law did not
place the creditor in any worse position than the national
bankruptcy law which was in force when his contract was made.
But the court expressly puts its ruling on that ground also which
supports our view of the law, and gives that ground the more
prominence in the opinion.

We have thus far proceeded on the theory that the levies
sustained by the learned District Judge were made after the
inception of the insolvency proceedings. But we would reach no
different conclusion if we should assume that the creditors who
are claiming the right to enforce their debts out of the assigned
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property seized and secured a lien on the property prior to the
vesting of the title in the assignee, but within a period of 60 days
before such insolvency proceedings were instituted. By the
express terms of the statute all levies made under any process
are dissolved by insolvency proceedings commenced within 60 days
of such levy. Revised Codes, § 6036. No creditor who seizes
property of his debtor with such a law on the statute book of the
state to whose tribunals he resorts for redress can insist that he
has such a’ vested right in retaining such levy, as against its
destruction by subsequent insolvency proceedings, that the
annullment of his lien by such proceedings will impair the obliga-
tion of his contract. His levy is contingent as to its continued
life. The possibilities of its speedy death are before him on the
face of the statute when he secures his lien. Such enactments
have been universally sustained. Their validity rests upon the
control of each sovereignty over all the property within its limits.
They relate to the remedy merely, and, while it is true that laws
affecting the remedy sometimes work such radical and injurious
changes in the rights of creditors as to bring such legislation
within the spirit of the article of the federal constitution prohibit-
/ing the impairment by the states of the obligation of contracts,
yet provisions giving a subsequent assignment for the benefit of
creditors, or subsequent insolvency proceedings, a destructive
retroactive effect as to liens obtained by judicial process or
preferences secured by the voluntary act of the debtor, have never
been held to be obnoxious to the mandate of this, the highest law
in the nation. ~Such statutes do not impair the obligation of con-
tract. Baldwin v. Buswell, 52 Vt. 57, Bigelow v. Pritchard, 21
Pick. 169. The Federal Supreme Court in a recent case treats
the point as settled that such legislation is within competency of
the state where the property is situated. In Brown v. Smart,
145 U. S. 454, 12 Sup. Ct. 959, the court said: “A provision of
the insolvency law of a state that all conveyances, by way of
preference, of any property within its borders, made by a citizen
of the state, being insolvent, and within four months before the
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commencement of proceedings in insolvency, shall be void, is a
usual and a valid exercise of the power of the state over property
within its jurisdiction, as to all such conveyances made after the
passage of the law, whether to its own citizens or to citizens of
other states.” In Denny v. Bennett, 128 U. S. 489, 9 Sup. Ct. 134,
the court sustained a recovery by the assignee for the benefit of
creditors against a United States marshal, who, under a warrant
of attachment, had seized the debtor’s property, for the conver-
sion of the property so seized, although it appeared that the
attachment antedated the assignment. The Minnesota statute
made the subsequent assignment operative to set aside the attach-
ment. The creditors under whose process the levy was made
were non-residents, and by the setting aside of their prior levies
they were placed in a position where they were compelled to
release their claims as a condition of receiving any portion of
the assigned property. Unless they should file such releases,
they could not receive any dividend. Said the court in that case:
“The act in question in the present case does not exceed many of
the class to which we have alluded in its effect in enabling the
debtor to dispose of his property without regard to the ordinary
judicial proceedings to subject it to forced sale. The power is
conceded, when not forbidden by the statutes of a state, to a fail-
ing debtor to make a general assignment of his property for the
benefit of his creditors, as this one does. It is further admitted
that in such an assignment, if there be nothing fraudulent other-
wise, he can prefer some creditors over others, and that he can
secure to some payment in full while he leaves others who will
certainly get nothing out of his estate. When this is done, the
creditors who are not provided for in the assignment are left in a
worse condition tQan they are where it is done under the present
law, because, in the first instance, they would certainly get noth-
ing out of the debtor’s property, though they would retain a
right to proceed against bim by a judgment and execution, while
in the present case they have the option of pursuing that course,
or of coming in with the other creditors, executing releases, and
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obtaining their share of the property assigned. Here, instead
of naming the preferred creditors, the assignor gives his prop-
erty to all who will execute ‘a release of their claim against
him. Nobody is required by the statute to do so unless he thinks
it is to his interest. The creditor who executes such a release
gets his share of the property assigned, while the one who does
not, receives nothing, unless there may be a surplus left atter the
payment of the releasors, but he is not hindered or delayed in
obtaining a judgment against the debtor, or in levying upon any
other property, if such can be found, not conveyed by the instru-
ment, or upon any afterwards acquired by the debtor. The latter
remains liable, notwithstanding this statute, and this assignment,
as he always was, for the debt of the non-assenting creditor. It
is not easy, then, to see how this statute can be more complained
of as impairing the obligation of contracts than the statutes of
exemption which we have already mentioned, and the principles
which lie at the foundation of all voluntary assignments for the
benefit of creditors with preferences that exhaust the fund
assigned.” This case is in point, except as to the feature of the
existence of the contract at the time of the enacting of the statute.
The insolvency law appears to have been enacted before the con-
tract was entered into on which the suit was brought. But in our
opinion, this difference between the cases is of no importance.
If the fact that at the time a debt is incurred there is no law in
force authorizing a creditor to assign with preference, or assign
so as to prevent the creditor from sharing in the assigned estate
as a condition of securing any portion of the assets to apply on
his claim, vests in him a right to overthrow such law, when subse-
quently passed, as a law impairing the obligation of his contract,
this doctrine must rest upon the ground that the contract was
not made with reference to the new statute, but with reference
to the existing law, and that to change this law is to impair the
obligation of the creditor’s contract. Such a doctrine proves too
much. It would put it beyond the power of every state to pass
such statutes, even as to future contracts made and to be preferred
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in another state. Such contracts are never entered into with
reference to the assignment or insolvency laws of some other
states. So far as we can discover from the case of Denny v.
Bennett, the inference that the contract was made in another state
is stronger than the inference that it was made in Minnesota, the
creditors being non-residents. This decision may, therefore, be
fairly regarded as opposed to any distinction based on the fact
that the creditor did not contract with reference to the insolvency
law under which his prior levy is set aside. The court, however,
did not pass upon the point as to the right of a state, in this case,
to enact such a provision with respect to existing contracts. But
on that point we have no doubt. Such enactments are in the
interest of equality of payment, and no citizen can insist that he
has a constitutional right by superior diligence to absorb perhaps
all the assets of his debtor the prejudice of other creditors whose
demands are equally meritorious, merely because the law was in
this condition when his debt was contracted. Aside from the
obvious justice of legislation preventing the securing of priority
by the first seizure of property, it has a still deeper foundation
in public policy. It removes the temptation to spring upon the
debtor with judicial process at the first scent of danger by taking
away the advantage of priority. A creditor whose claim accrues
before the passage of an insolvency law cannot complain of such
a feature in it. He must pursue his remedy subject to the laws
of the state in which he sues. Nor does he suffer any great
detriment-—if, indeed, it can be called a detriment at all—than
that which other creditors suffer in common with him. And his
vantage ground, from which he may treat as void the discharge
provision of the law, remains, despite his receipt of dividends,
firm under his feet. Nor can it with reason be urged that the fact
of the non-residence of the creditors in this case in any manner
affect the decision which should be rendered. It is true that if,
as to such creditors, a prior levy is set aside by subsequent insol-
vency proceedings, and thereafter, to secure a portion of the
assigned estate, they accept dividends, they will, by the receipt
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of such dividends, submit themselves to the jurisdiction of the
court in which the insolvency proceedings are pending, so that
the discharge will bind them if their contracts are subject to the
provisions of the law; and it is also true that if they do not
appear they will not receive any portion of the assigned estate.
But the sole right enjoyed by a non-resident creditor, if his claim
is one which the insolvency proceedings would, but for Such non-
residence, discharge, is to be exempt from the effect of such
proceedings so long as he does not appear therein. It cannot be
that he is injured by reason of the setting aside of his prior levy
by the insolvency proceedings, for such legislation is within the
conceded power of the state. Nor can he complain that the
obligation of his contract has been impaired by the fact that he
cannot receive a dividend without vesting jurisdiction over his
person and his demand in the court in which the insolvency pro-
ceedings are carried on, and so make operative against his claim
the discharge therein granted. The argument seems to be that,
while the legislature may, as to non-resident as well as to resident
creditors, declare that insolvency proceedings instituted within a
specified period after prior levies or preferences shall set aside
such prior levies or preferences;and while a non-resident creditor
cannot, if his claim was legally within the discharge feature of
the law, receive a dividend without releasing his debt, yet that
lawfully to take away his prior levy, and lawfully to present to
him the alternative of accepting a dividend on condition of losing
the balance of his demand, or of preserving his debt at the cost
of receiving no dividend at all, is in some mysterious way the
impairment of the obligation of his contract. How it can be said
that to apply to his case well settled legal doctrines works a
a destruction of his constitutional rights, is beyond our compre-
hension.

Counsel insists that the case of Kimberly v. Ely, 6 Pick. 440,
has been overruled by the decision in Eustis v. Bolles, 146 Mass.
413, 16 N. E. Rep. 286. The language of the court in the Eustis

N. D. R—2
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case does not warrant this broad statement. The court merely
declared that the Kimberly case was in conflict with the later
decisions so far as it upheld the doctrine that a foreign creditor
who voluntarily proves his debt and receives a dividend in
insolvency proceedings is not barred by the discharge. But in
the Kimberly case there was the additional element that the
claim accrued before the passage of the insolvency law. To that
extent the Kimberly case is not overruled, and an examination
of the Kimberly case will disclose the fact that the court in
deciding it ignored the element of non-residence, and placed the
determination solely on the ground that the claim was in exist-
ence when the statute was enacted. The court in the Eustis case
uttered some dicte which seemed to favor the respondent. But it
is obvious that the court in that case proceeds on a theory which
cannot be supported. It assimilates the case of an existing
claim to that of a claim held by a non-resident. It asserts that “a
similar question was decided in Clay v. Smith, 3 Pet. 411, where
it was held that the plaintiff, by proving his debt, and taking a
dividend under the bankrupt laws of Louisiana, waived his right
to object that the law did not apply to his debt, he being a
creditor residing in another state.”” But in such a case the
discharge feature is not unconstitutional, and hence void as to
the creditor, if his debt is one which would be dischargéd, if he
were a resident. The exemption from the effect of the discharge
feature of the law rests, in such a case, upon the want of jurisdic-
tion of the court in which the insolvency proceedings are pending
over the creditor and his claim. If he appears in the proceedings,
and accepts a dividend, of course he confers jurisdiction on the
court, and renders binding upon him the decree of discharge
subsequently rendered. Itis indispensable in these cases to keep
in mind a fundamental distinction between cases of mere non-
residence of the creditor and those which belong to that class as
to which the discharge feature of an insolvency law is void.
Where the creditor is a non-resident, the courts can have no
jurisdiction over his claim unless he voluntarily submits it to the
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jurisdiction of the court. For the purpose of testing the power
of the court over it in such proceedings, it is deemed to have its
situs at the domicile of the creditor. This is, indeed, the general
rule, and only gives way to the contrary doctrine in exceptional
cases, such as cases in which the sifus of ‘a debt is fixed at the
debtor’s domicile for the purposes of founding administration of
decedent’s estates, or for purposes of seizure under judicial pro-
cess. But, as against insolvency proceedings, the creditor has
the right to insist that his claim has its sifus, not where the insol-
vency proceedings were carried on,—the state of the debtor’s
domicile,—but in the jurisdiction where he (the creditor) lives.
For this reason it has been repeatedly held by the Federal Supreme
Court that as to non-resident creditors who do not appear in the
proceedings the discharge is of no affect. Gilman v. Lockwood, 4
Wall. 409; Suydam v. Broadnax, 14 Pet. 67; Cook v. Moffat, 5 How.
295; Baldwin v. Hale, 1 Wall. 223. The reasoning of the Federal
Supreme Court shows that that court has always placed the
exemption of non-residents solely on the ground of want of juris-
diction, and jurisdiction of course, can always be conferred by the
voluntary appearance of the creditor. That he does so appear
when he proves his claim and receives a dividend cannot admit of
doubt. In Swuydam v. Broadnax, 14 Pet. 67, the court say, at
page 75: ‘“Every bankrupt or insolvent system in the world must
partake of the character of a judicial investigation. Parties
whose rights are affected are entitled to a hearing. Hence any
bankrupt or insolvent system professes to summon the creditors
before some tribunal, to show cause against granting a discharge
to the bankrupt. But on what principle can a citizen of another
state be forced into the courts of a state for this investigation?
The judgment to be passed is to postrate his rights, and on the
subject of those rights the constitution exempts him from the
jurisdiction of the state tribunals, without regard to the place
where the contract may originate. In Ogden v. Saunders, 12
Wheat. 213: ‘A bankrupt or insolvent law of any state, which
discharges both the person of the debtor and his future acquisi-
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tions of property is not a law impairing the obligation of con-
tracts, so far as respects debts contracted subsequently to the
passage of the law. But a certificate of discharge cannot be
pleaded in bar of an action brought by a citizen of another state
in the courts of the United States, or of any other state than that
where the discharge was obtained.” Though this is a statute
intended to act upon the distribution of insolvent estates, and not
a statute of bankruptcy, whatever exemption it may give from
suit to an executor or administrator of an insolvent estate against
the citizens of Alabama, a citizen of another state, being a
creditor of the testator or intestate, cannot be acted upon by any
proceedings under the statute, unless he shall have voluntarily
made himself a party in them, so as to impair his constitutional
and legal right to sue an executor or administrator in the Circuit
Court of the United States.” But those creditors whose con-
tracts are not made with presumed reference to an insolvency
law stand without its purview, and occupy the same position with
respect to it that they would have occupied had they in terms
been exempted from the operation of its discharge feature. The
dictum in the Eustis Case, 146 Mass. 413, 16 N. E. Rep. 286, is there-
fore without weight, because of the fact that the court bases it upon
the conceded effect of the receipt of a dividend by a non-resident
creditor. No logical deduction can be made from the premise
that such a creditor, by receiving a dividend, becomes bound by
the discharge thereafter granted, that therefore a creditor as to
whose claim the discharge feature is a mere nullity is also bound
by the discharge when he likewise accepts a dividend. But the
court in that case bases its dictum on just such a deduction. To
us it is unsound. The same mistake lies at the foundation of the
decision in Van Hook v. Whitlock, 7 Paige, 373. The court builds
up its decision on the same case of Clay v. Smith, 3 Pet. 411. The
true ground for the decision in the Eustis case is that it appeared
that the creditor who was seeking to recover was not merely
essaying to avoid the force of a discharge decree in insolvency
proceedings, but the legal effect, under settled principles of law,
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of his own release of his claim by becoming a party to a compo-
sition agreement under the very terms of which he agreed to
discharge the obligation of his debtor on receipt of one-half of
his debt. It is obvious that it is on this ground that the decision
of the court in that case rests. Said the court: “He proved his
debt in insolvency, and voted for assignee; but this he had a
right to do, as the proceedings were commenced under the Public
Statutes, and, if they had been pursued according to these
statutes, his' debt would have been discharged, and he would have
been entitled to his share of the debtor’s property. After the
composition was proposed, at a hearing thereon on March 10,
1887, he objected to it, on the ground that the composition
statutes were unconstitutional and void as to his debts. So far
it is clear that there was no waiver of his rights. But it further
appears that on May 14, 1887, the plaintiff received the sum of
$8,020, being fifty cents on the dollar of his claim, and gave a
receipt reciting that it was ‘according to the composition con-
firmed by the court in the case,” being like the receipts signed by
all the other creditors. He thus voluntarily received all the
benefits and fruits of the composition. We think that when the
composition was confirmed he was put to his election whether he
would avail himself of the composition offer, or would reject it,
and rely upon his right to enforce his debt against the debtors
notwithstanding their discharge. The offer was to pay him fifty
per cent., not in part payment of his debt, but in full discharge of
it. The offer may be an amount larger than could be realized
from the debtor’s assets if administered in insolvency. The
statute contemplates that the money offered may be, and it often
is,in fact, paid into court by the debtor’s friends, and in such case
it is paid over to the person who deposited it, if not called for
within a year by any of the cfeditors. It is clearly a violation of
the whole purpose and spirit of the composition for any creditor
of the insolvent to draw out his share of the money, and apply it
in part payment of his debt, holding the insolvent liable for the
balance. Itis unjust to the person who deposited the money.
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As the plaintiff saw fit to accept the offer, he thus made himself
a party to the composition, and such acceptance was inconsistent
with the right to enforce the balance of his debt, in violation of the
terms of the composition. We are of opinion that he has waived
his right to object that the discharge is invalid as to him.”

The facts before the court in the Eustis case did not call for
any decision on the question on which the court incidentally
touched in the case. While the claim sued on accrued before the
new feature of the insolvency law under which the composition
proceedings were held went into effect, yet there was an insol-
vency law in force when such debt was created; and the new law
did not alter the position of the creditor to his detriment. Under
the old law the debtor had the absolute right to a discharge on
paying a dividend of fifty per cent. without the consent of a
single one of his creditors, or on paying less than fifty per cent.
provided a majority in number and value of his creditors would
assent in writing to his discharge. Under the new provision of
the law, which was merely a composition feature incorporated in
the old act, and of which the debtor might or might not, at his
own pleasure, avail himself, he, the debtor, could file a written
proposal for composition with his creditors, setting forth the
amount he offered. But under this proceeding the discharge
could not be obtained so easily by the debtor as under the old
act, for he could not secure discharge merely on paying a dividend
of fifty per cent., but only in the event of his securing the written
consent of a majority in number and value of his credi-
tors, and in the event of his offering less than fifty per cent.
he must obtain the written assent of three-fourths in number
and value of such creditors. The court in that case did not
decide, but merely assumed, that the new feature of the law
should, as to creditors whose claims accrued under the old law,
but before the adoption of such new feature, be treated as a law
impairing the obligation of their contracts. Said the court: “We
assume, in favor of the plaintiff, that the composition statutes
above cited, as they undertake to discharge debts due to creditors
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upon conditions materially different from those existing prior to
the time of their passage, are as to such prior creditors uncon-
stitutional, as impairing the obligation of their contracts. But
they are not wholly unconstitutional and void. They are clearly
valid as to all debts between citizens of the state which accrue
after the statutes went into effect; and a prior creditor, if he
elects to avail himself of the composition proceedings, and. to
accept their benefits, may waive his right to object that they are
invalid as to his debt. The principal question in this case is
whether the plaintiff has thus waived his rights.”

The decisions relating to fiduciary debts under the federal
bankruptcy law are not in point. See, as recognizing the doctrine
that by accepting a dividend a creditor holding a fiduciary claim
waives his privilege. Morse v. City of Lowell, 7 Metc. (Mass.)
152; Fisher v. Currier, Id. 424; Gilbert v. Hebard, 8 Metc. (Mass.)
129-132; Chapman v. Forsyth, 2 How. 202. It is apparent from
the decision in the case of Chapman v. Forsyth that these debts
were not within the bankruptcy law at all, and were not provable
under it, except on condition of waiving the claim that they were
privileged. The court construed the statute as exempting
creditors holding such claims from the effect of a discharge in
bankruptcy proceedings only on condition that they did not
participate in such proceedings. They were given the privilege
of not being bound by the proceedings, but this was condi-
tional on their not participating therein by the proof of their
claims and the receipt of dividends. When one who holds a
claim that is not provable, if he intends to insist that it cannot be
discharged by the proceedings, does in fact prove it,and accept a
dividend on it, he has by that act placed his claim in the list of
provable claims as to which the discharge is a bar, and is estopped
from showing the contrary. But there is no provision in our statute
which declares that antecedent claims are not provable. On the
contrary, such debts are provable. When it is subsequently
urged that by making such proof the creditor has assented to the
statute which declares that the discharge shall operate upon all
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claims actually proved, he can logically reply that such a proviso
is unconstitutional as to his demand, and therefore, with respect
thereto, is no law at all for any purpose; that he has not assented
to the terms of the statute because as to him there is no such
statute. The language of Justice Miller in Denny v. Bennett, 128
U. S. 489, 9 Sup. Ct. Rep. 134, on which the learned District Judge
rested in part his decision, is only obiter, and does not even
express the individual views of that distinguished jurist. He
merely says that it may be conceded that, so far as an attemt might
be made to apply the insolvency statute in question to contracts in
existence before it was enacted, it would be liable to the objection
that it impaired the obligation of such contracts. But he does
not assert that this is his opinion, or the opinion of the court.
Nor does he, in terms, state that even this concession embraces
the invalidity of the whole law. In Sloane v. Chiniguy. 22 Fed.
213, it is claimed that the same justice sitting at circuit used
language which supports the decision herein. Whatever is said
in that case was purely obiter, and, moreover, it is apparent that
the court did not carefully consider the question, but merely
assumed that possibly the whole law might be invalid. Indeed,
it is by no means clear that that eminent jurist intended to go
further than assert the invalidity of that portion of the law
requiring creditors to file releases as a condition of securing
dividends, so far as it related to creditors whose claims arose
before the law- was passed. In Manufacturing Co. v. Brown, Fed.
Cas. No. 11,015, it appeared that the attaching creditor held a
claim arising out of a contract governed by the laws of a state
other than that of the insolvency proceedings, it being a contract
to be performed in another state, and yet, so far from holding
that the insolvency proceedings were a nullity as to him, they
were adjudged to be valid;and it was held that he secured no lien
on the assigned assets by his levy after the inception of the
insolvency proceedings. We hold that the court erred in ruling
that the levies were valid as against the insolvency proceedings.
The court should have granted the order applied for requiring
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the sheriff to turn over the property levied on to.the assignee.
The order is therefore reversed, and the District Court will

enter an order in conformity with this opinion. All concur.-
(68 N. W. Rep. 84)

NoTE—Where an insolvent made an assignment for creditors, but failed to file with
the inventory an affidavit that the same was in all respects just and true as required by
§ 4668, Comp. Laws, no title vested in the assignee. /Farmer v. Cobban, 4 Dak.
425. Words of similar import with those in the statute may be used. Landaucr v.
Conklin, §S. D. 462. Sections 4667-46-68, Comp. Laws, requiring an inventory and affi-
davit to be attached and filed are mandatory, and the doing of such acts are essential
to the validity of the assignment. Landauer v. Conklin, 3 S. D. 462. An assign-
ment must be acknowledged and recorded, else it is void as to non-assenting creditors.
Cannon v. Deming, 3 S. D. 421. Contract construed as ordinary contracts with same
presumptions of good faith. Landauer v. Conklin, 3 S. D. 462. An attachment of
property in the hands of an assignee, prior to the filing of the inventory and affidavit
required by statute is not premature, but may be defeated by a compliance with the
provisions of the statute within the 20 days limited. Farmer v. Cobban, 4 Dak. 425.
Where an insolvent firm gave some of its creditors mortgages upon its entire stock in
trade, all the mortgages being executed within a few minutes of each other and their
amount far in excess of the value of the goods, and permitted the mortgagors to take
immediate possession of the property; 4e/d, that the transaction constituted an assign-
ment with preferences and was prohibited by § 4660, Comp. Laws. Straw v. Jenks,
6 Dak. 414, (43 N. W. Rep. 941.) But this case has been overruled. Cutter v.
Pollock, 4 N. D. 205, (59 N. W. Rep. 1062;) Sandwick Mfg. Co. v. Max,5 S. D.
125, (58 N. W. Rep. 14.) An insolvent debtor may pay or secure one creditor in
preference to another except in cascs where he executes an assignment for the benefit
of his creditors. Cutter v. Pollock, 4 N. D. 205. A debtor may use his property to
pay preferred creditors or he may make a general assigment as he chooses. Sandwick
Mfg. Co. v. Max,5S. D. 125. If he attempts to assign under the statute he can
make no preferences, 5 S. D. 125. An assignment under the provisions of § 4660,
Comp. Laws, does not place the property in custodia legis, Enderlin Bank v.
Rose, 4 N. D. 319. Question not decided in South Dakota. Wright v. Lee, 5 S.
D. 237. A general assignment of all the debtors property ¢‘except such property
only as is exempt by law from attachment and execution’ is not fraudulent in law.
Red River Valley Bank v. Freeman, 1 N. D. 196; Bangs v. Fadden, 5 N. D. 92.
In the absence of actual fraud attachment will not lie against an assignor for the
reason that in making an assignment he reserves all property exempt from execu-
tion. Bank v. Freeman, 1 N. D. 196. District Courts have inherent jurisdiction
over the subject matter of trusts and will on proper application put forth
their equity powers to aid the administration of the trust. Bamk v. Freeman,
1 N. D. 196. Deed of assignment construed and %e/d not to require credi-
tors to file releases as a condition to securing benefits thereunder. Bangs v.
Fadden, 5§ N. D. 92. A couveyance made by a husband to his wife cannot be
regarded as a general assignment for creditors when the record fails to show insolvency
of the husband and the property conveyed did not constitute substantially all the
grantors property. Williams v. Harris, 4 S. D. 22, In assignment by a corpora-
tion the secretary may verify the inventory. Wright v. Lee, 4 S. D. 337, or the
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president, Wright v. Lee, 2 S. D. §97. An assignment must be in good faith and it
is subject to the code provisions relative to trusts and fraudulent transfers. 4 S. D.
237;2 S. D. 597. Itis not necessary that the inventory required by § 4668, Comp.
Laws, recite upon its face that it is a full and true inventory, if the fact is otherwise
made to appear. 3 S. D. 462. An instrument that does not purport to be made by
an insolvent debtor and to convey all the debtors property not by law exempt does not
constitute an assignment. Sandmeyer v. Dak. F. & M. Ins. Co., 2 S. D. 346.
An assignment which conveys to the assignee the absolute legal and equitable title to
the assigned property charged with a trust for the payment of all or certain designated
debts of the debtor constitutes the assignee the trustee of an express trust who is
authorized to bring suit in his own name by § 4872, Comp. Laws. Sandmeyer v.
Dak. F. & M. Ins. Co., 2 S. D. 346. A creditor can contest the validity of an assign-
ment on the ground that it never was authorized by a duly elected board of directors.
Wryight v. Lee, 2 S. D. 596. A foreign corporation may make a valid assignment for
creditors and the directors are qualified to make the assignment without first obtaining
the sanction of the stockholders, HWright v. Lee, 2 S. D. 597. Where the assignees
report and admisssions show gross irregularities, his removal by the court without
notice was not reversed. King v. McClurg, 63 N. W. Rep. 219. An assignor for
creditors may move to vacate an attachment issued before the assignment. Zobertson
v. Casperson, 63 N. W. Rep. 9o8. The insolvent law discussed in the courts opinion,
LElton v. O Connor, supra, became a law January 2nd, 1896.
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KeMPER PEABODY ws. LLoYDS BANKERS.
Opinion filed June 5th, 1896.

Estoppel in Pais.

Where A., who furnished the money to buy a stock of goods, bought them
in the name of B., and thereafter carried on the business in B.’s name as
manager, ordering and paying for goods in his name, signing his name to
checks, making credit statements in his name, having his name printed on the
paper on which letters were written to merchants who sold goods to the business
and in every way created the false appearance that B. was the owner of the
stock and the business; and where it appeared that certain attaching creditors,
who seizedcthe property as B’s property, had sold the goods for the unpaid
portion of the purchase price of which they attached, relying upon the appear-
ance of B’s ownership of the stock and of the business so created by A., a
portion of the goods being the identical goods so sold by them to B.,—ke/d,
that A. was estopped, as against such creditors, from setting up ownership of
the goods.

Estoppel Against Pledgee Chargeable with Knowledge.

Held, further, that the same estoppel was operative against a receiver of a
creditor of A’s who accepted a pledge of the goods from A. as his property
before the attachments were levied, no value having been parted with by the
pledgee at the time of accepting the pledge, and it appearing that he knew at
that time that A. had created this false appearance of B’s ownership of the
property, so that he, the pledgee, was chargeable with knowledge of the fact
that, owing to A.’s conduct, estoppels might have arisen in favor of B.’s
creditors.

Estoppels Bind Privies.

As a general rule, estoppels bind privies as well as those who create them.

Appeal from District Court, LaMoure County; Rose, ].
- Action by Kemper Peabody, as state examiner, plaintiff, and
Winston, Farrington & Company and Duluth Dry Goods Com-
pany, each intervenors and appellants, against Lloyds Bankersand
F. M. Kinter as receiver of Lloyds Bankers, defendants and
respondents.

This action was originally commenced by Kemper Peabody as
state examiner against Lloyds Bankers a banking corp;oration
under the state laws, to wind up the affairs of the corporation,
defendant, and to forfeit its charter. The defendant F. M.
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Kinter, was appointed in said action as receiver of said Lloyds
Bankers, and thereafter as receiver took possession of a certain
stock of general merchandise in the City of LaMoure claimed to
belong to Myron R. Isham. About this time Winston, Farrington
& Co., and the Duluth Dry Goods Co., creditors of Isham who
had sold him some of the goods in question, each commenced an
action against Isham and attached the property in question in the
hands of the receiver, having first obtained an order permitting
said attachment from the Judge of the Fourth Judicial District,
acting in the place of the Judge of the Fifth Judicial District,
who was at that time absent from the state. Upon the return of
the Judge of Fifth Judicial District, he made an ex parte order
without notice, directing the sheriff to forthwith turn over said
stock of merchandise attached to the receiver. Thereafter an
order was made by the court permitting these interveners to file
their complaints in intervention and directing that the receiver
hold the property or its proceeds until the final determination of
this action and that the lien of interveners thereon be preserved
in the hands of the receiver and that the receiver be brought in
as a party defendant. In the actions against Isham, judgments
were obtained and executions upon said judgments returned
unsatisfied. In this action there was judgment that the defendant
Kinter as receiver of the Lloyds Bankers had a first lien, pre-
ferred and paramount to any claim of interveners upon all the
property in controversy. From the judgment the interveners
appeal.
Reversed.

Newman, Spalding & Phelps, for appellants.

The rights of Kinter as receiver are no greater than would
have been the rights of Lloyds Bankers, had no receiver been
appointed. High. on Rec. § § 204, 205. Defendants are estopped
to claim the goods as to intervener by the representations of
Lloyds Bankers. Stevens v. Ludlow, 24 Am. St. Rep. 210 and
note 2 Herman on Estoppel, 795. Wilson is also estopped.



PEABODY 7. LLOYDS BANKERS. ) 29

Wellend Canal Co. v. Hathaway, 24 Am. Dec. 51; 2 Herman on-
Estoppel, 752-767, Kinter claimed under Wilson upon a contract
which had no new consideration and with full knowledge of the
facts, did not stand in the relation of a purchaser of the property
in good faith and is estopped. 2 Herman on Estoppel, 587-793;
McCrary v. Remsen, 54 Am. Dec. 194; Parker v. Crittenden, 37
Conn. 148; Bigelow on Estoppel, 493; Stracken v. Foss, 42 N. H.
47; Crane v. Turner, 67 N. Y. 467; Westbrook v. Gleason, 79 N. Y.
23; Viele v. Judson, 82 N. Y. 32.

C. W. Dauvss, for respondents.

CorLiss, J. The strife in this cause is between the pledgee of
a stock of goods and certain attaching creditors. As we view the
case, it presents neither complicated questions of fact nor per-
plexing legal problems: Prior to January, 1889, E. H. Wilson
was engaged in the mercantile business with a Mr. Dewey under
the firm name of Wilson & Dewey. Becoming financially
embarrassed, in January, 1889, they made a general assignment
for the benefit of their creditors. In August, 1890, the assignee
sold this stock of goods at public auction. On the sale the stock
was purchased by Wilson in the name of M. R. Isham. Asa
matter of fact the goods were purchased by Wilson for his own
benefit, and the business was thereafter conducted in his own
interest, Isham being only the nominal proprietor of the business.
The motive for this is obvious. Wilson was so involved that he
feared that his creditors would break up his business at any
moment by seizure of the property to obtain payment of their
demands, if it was supposed that he himself was carrying it on as
proprietor. Therefore to the world he deliberately created the
appearance that Isham was the owner of the stock of goods and
the proprietor of the business, and that he was only a manager
of the store. This appearance was false, and the motive which
prompted Wilson to create it was fraudulent. For several years
the business was conducted by him under this cover. He had
exclusive charge of it, and from the beginning to the moment
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he turned over the stock of goods to the receiver of one of his
creditors as pledgee he was responsible for every act which would
naturally induce, and which did in fact induce, wholesale dealers to
assume that Isham was the owner of the stock and the proprietor
of the business. Wilson had Isham’s name printed on the paper
on which letters were written to wholesale merchants. The
account in the bank was kept in Isham’s name. All checks were
signed in his name. His name was subscribed to all letters
written to those who sold goods to be used in the business. The
goods were ordered in his name. In fact every thing possible
was done by Wilson to cause the public to believe that his con-
nection with the store was simply that of manager, and that the
stock and business belonged to and were being managed in the
interest of Isham. Relying upon these appearances, created by
Wilson, certain wholesale dealers sold Isham goods from time
to time on credit, and some of these goods constitute a portion
of the stock, on which they claim a lien by attachment superior
to the lien of the pledgee. When Wilson purchased in the
name of Isham the old stock of Wilson & Dewey at the assignee’s
sale, he borrowed of Lloyds Bankers, a firm engaged in the bank-
ing business in this state, the necessary sum of money to pay the
purchase price, and gave his notes therefor. This banking busi-
ness was subsequently transferred to a banking corporation of the
same name. As part of this same transaction Isham executed to
one of the Lloyds brothers an instrument which was obviously
intended as a chattel mortgage to secure the amount of this loan.
As such instrument was not placed on record until just before the
attachment was levied, and as the attaching creditors extended
credit to Isham between the time of the execution thereof, and the
date of filing it, it is obvious that no rights can be claimed by the
receiver of Lloyds Bankers under it as against such attaching
creditors. Bank v. Owum, 3 N: D. 193, 54 N. W. 1034. The
action in which these rights are being contested was originally
brought by the state examiner against the Lloyds Bankers, a
state banking corporation, to wind up its affairs, and annul its
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charter under the statutes of this state. In this action F. M.
Kinter was appointed receiver. Finding among the assets of the
corporation the notes given by Wilson and the chattel mortgage
executed by Isham, Mr. Kinter made efforts to secure possession
of the stock of goods, and finally succeeded in obtaining such
possession. It is a controverted question of fact whether he took
possession under this chattel mortgage, void as to creditors of
Isham, or as pledgee. We will assume the theory of the case
most favorable to the receiver, and, in our judgment it is the one
which the evidence requires us to accept. After he had obtained
possession as pledgee to secure the notes held by him as receiver
tor the bank against Wilson, the creditors who claim alien on this
stock of goods asagainst him (the receiver) attached the property,
permission to attach it having been granted by the court. When the
receiver accepted the stock as pledgee it was delivered to him as
the property of Wilson, and not as the property of Isham. Mr.
Wilson at that time informed him, the receiver, that Isham had
not then, and had never had, any interest in the stock or the
business, but that he (Wilson) was the real owner and proprietor.
By an amicable arrangement between the parties, the stock was
sold, and the proceeds were placed in the hands of the receiver
to abide the decision of this case. The attaching creditors inter-
vened in the action, and the receiver was made a party. No
questions of practice are raised, and we are asked to settle these
conflicting claims in this action, all the parties interested being
before the court. The case is here for a- trial de novo. It is
obvious that the only theory on which the attaching creditors can
sustain their claim that their levies take precedence of the
receiver’s rights as pledgee is that Wilson has, by his conduct,
estopped himself from claiming as against such attaching
creditors that he was the owner of this stock; and the business
carried on with it; and that the receiver, being a mere pledgee for
an old debt owing by Wilson, stands exactly in his position, and
is, therefore, likewise bound by the same estoppel. That Wilson
himself would be estopped as against such creditors from claim-
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ing the property, we are clear. Inspired by a fraudulent motive,
he exhausted his ingenuity in efforts to make it appear that
Isham owned this business and this stock of goods, his very pur-
pose being to deceive the public as to the ownership of the stock
and the business. These creditors sold Isham the goods for the
purchase price of a portion of which the attachments were made,
relying on the belief that he was the owner of such stock. Some
of their very goods were among the property attached. To
allow Wilson himself to claim the property as against them under
these circumstances would be to permit him, actuated by a
motive which cannot be approved, to entrap innocent traders by
creating a false appearance, and then straightway deny for his
own benefit the truth of the appearance by which others had been
deceived, when the consequence of such a denial would be an
injury to those who had relied on, and who were justified in
relying upon, the appearance so created, and who, as Wilson was
bound to know and did know, would rely upon such appearance.
The facts of the case bring it within the doctrine of estoppel as
that doctrine has been formulated by the courts. Even if the
case fall within no statement of the doctrine to be found in the
books, it is clearly within the essential spirit of that doctrine.
And no principle of law should be more jealously guarded against
all attempts to fritter it away than the principal of estoppel. In
the whole range of jurisprudence there is no principal more
ethical in character, or more beneficient in its application. We
deem unnecessary to cite more than a few decisions to support
our ruling on this point. Kogersv. Robinson, (Mich.) 62 N. W. Rep.
402; Anderson v. Armstead, 69 1. 452; McDermott v. Barnum, 19
Mo. 204; 2 Herm. Estop. § § 764, 765, 978. As Wilson himself
would have been estopped from claiming title as against the
attaching creditors, his pledgee stands in no better position. He
is a privy, and as such is as fully bound by the estoppel as Wilson
would be were he himself claiming the property. The pledgee
was not a purchaser for value of the stock; nor did he loan any
money on the strength of the security. Moreover, it expressly
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appears that he knew that Wilson had been holding out Isham to
the public as the owner of the property and the business. He
therefore took the property as pledgee, chargeable with know-
ledge that Wilson might have estopped himself from claiming
the goods as against those who had dealt with Isham believing
him to be such owner. Indeed, we regard it as a fair inference
from the evidence that Lloyds Bankers were well aware of the
fact that Wilson was the real proprietor of the business, and yet
_ was holding out Isham to the world as the proprietor. We do
not say that the pledgee would occupy any better position, even
though it appeared that he had bought the property from Wilson
for cash, without any knowledge of the facts on which the estoppel
rests. The general rule is that a privy is as fully bound by the
estoppel as the person between whom and himself the relation of
privity exists. 2 Herm. Estop. pp. 921, 922, 978, 1231; Parker v.
Crittenden, 37 Conn. 148; White v. Patten, 24 Pick. 324; McCravey
v. Remson, 19 Ala. 430; Crane v. Turner, 67 N. Y. 437; Shaw v.
Beebe, 35 Vt. 205; Corbett v. Norcross, 35 N. H. 99; Snodgrvass v.
Ricketts, 13 Cal. 359: Thistle v. Buford, 50 Mo. 278; Couchman’s
Adm'r v. Maupin, 78 Ky. 33. It is unnecessary to state the
limitations of this doctrine, for this case falls within no known
exception to the general rule that estoppels bind privies. The.
District Court will enter a judgment directing the receiver to pay
over to the attaching creditors, in the order of their respective
levies, the proceeds of the property in question in his hands, first
to the Duluth Dry Goods Company until its judgment is paid,
and, second, to Winston, Farrington & Co. If thereisany balance,
it will be retained by him as such receiver.

Wacrrin, C. J., concurs. Bartholomew, J]., having been of
counsel, did not sit at the hearing of the case.

On Application to Modify Judgment.
(July 20, 1896.)

The Receiver asks us to modify the judgment hercin. The
N. D. R—3



34 NORTH DAKOTA REPORTS.

ground of his application is that, before the interveners had
appealed and given a stay bond, he had distributed among the
creditors of Lloyds brothers the proceeds of the stock of goods,
less the sum of $338.48, paid to the sheriff of La Moure County
on account of the judgments of the interveners. It does not
appear that this was done under order of the court. But, assum-
ing that it was, we are unable to see why this should operate to
the prejudice of the interveners. The orders which were made
assuming that they authorized the receiver to make such distribu-
tion were made on the application of the receiver, and without
notice to the interveners. The failure of the interveners to appeal
or obtain a stay before this money was paid out by the receiver is
immaterial. The only effect of a stay would be to prevent the
receiver from receiving the money from the interveners in case it
was in their possession. There was a contest over the right to .
the proceeds of this stock of goods between the receiver and the
interveners. The receiver was successful in the District Court,
but the interveners had a right to appeal, and, so long as this
right existed, the question of title to such proceeds was in contro-
versy; and the receiver could not safely distribute such proceeds
during this time. There was the danger during all this period
that the interveners would appeal, and be successful. While the
‘question whether he could hold such proceeds as against the
interveners was unsettled, he should have refrained from paying
out this money, which might, in a later stage of the litigation, be
adjudged to belong to the interveners. The interveners were
under no obligation to appeal and give a stay bond to prevent his
distributing this fund among the creditors. In fact a stay bond
would have had no such effect. Such a bond merely prevents
the successful suitor from enforcing his judgment against the
defeated litigant. There was no occasion for a stay bond in this
case. The fund was inthe hands of the receiver,and the decision
was in his favor. The interveners were under no obligation to
give a bond to stay those proceedings on the part of the receiver
which the judgment in no way authorized. The judgment did
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not direct him to pay out this money to creditors. Nor would
such a provision in the judgment have been proper. There was
no such question before the court. It was merely a question
whether the receiver or the interveners had the superior lien on
the property. When the court decided that the receiver had the
prior lien, it had disposed of the litigation. The receiver, then, as
a prudent man, should have refused to pay out this money. until
the question of right to this fund was settled in such a way as to
preclude further litigation of it by the interveners. It would bea
novel doctrine that a trustee, for the benefit of creditors, who in
suit for the conversion of property, has been successful, can,
when defeated on appeal, defend himself from liability by show-
ing that he has paid out to creditors, either voluntarily or under
an ex parte order of the court, the proceeds of the property,
which the court finally adjudges to belong to the plaintiff. It is
his business to retain the fund until the question whether he has
any right to pay it out is finally settled; and that question can be
finally settled only in the suit to which those who claim to be
entitled to the fund are parties. - When it is finally established
that the fund belongs to the claimant, and is not a part of the
trust estate, the trustee cannot justify his payment of the fund to
creditors, for it is only trust property that he has any authority
to distribute among them. So far as the receiver has paid
moneys to the sherift on account of interveners’ judgment, he
will be entitled to credit therefor on the final judgment which we
have directed to be entered by the District Court. We regret
that Mr. Kinter finds himself placed in this embarrassing position,
but it is our duty to protect the rights of the interveners under
the law.

The application for a modification of the judgment is denied.

(68 N. W. Rep. 92.)

NOTE—A lessee is not estopped to deny his landlords title in an action upon a
contract of lease void as contrary to the policy of express law. Uklig v. Garrison,
2 Dak. 71. Where evidence of an estoppel in pass is introduced without objection
and a verdict rendered upon the evidence, the point that the estoppel has not been

pleaded is waived. Parliman v. Young, 2 Dak. 175; Davis v. Davis, 26 Cal. 38.
To establish an estoppel in pais it must be shown. First. That the person sought to
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be estopped has made an admission or done an act with the intention of influencing
the conduct of another, or that he had reason to believe would influence his conduct,
inconsistent with the evidence he proposed to give, or the title he proposes to set up.
Second. That the other party has acted upon or has been influenced by such act.
Third. That the party will be prejudiced by allowing the truth of the admission to
be disproved. Parliman v. Young, 2 Dak. 185; Brownm v. Brown, 30 N. Y. 519;
Lux v. Haggin, 69 Cal. 266, 10 Pac. Rep. 676. One who expressly admits or avers
by his pleading that which establishes his adversary’s rights cannot thereafter be per-
mitted to deny the existence of such facts or to prove inconsistent circumstances.
Myrick v., Bill, 3 Dak. 284; Paige v. Willet, 38 N. Y. 28. A party is not estopped
from attacking a judgment as void for want of service of process, because an attorney
appeared for him, without his authority, knowledge or consent. Williams v. Neth, 4
Dak. 360. A cause of action once litigated as a counterclaim is extinguished and
cannot be thereafter litigated as an independent cause of action. Thompson v.
Shuster, 4 Dak. 163. Purchaser of property when estopped to avail himself of action
for breach of warranty. /. /. Cuse 7. M. Co. v. Vennum, 4 Dak. 92; Minnesota
Th. Mfg. Co. v. Hanson, 3 N. D. 81. Wife joining in mortgage of husbands real
estate is estopped from claiming a subsequently acquired adverse title. Yerkes v.
Hadley, 5 Dak. 324. One who participates in and assents to the carrying out of a
contract in a certain manner is estopped to say that it was not properly done.
Hennessy v. Griggs, 1 N. D. 52. Estoppel against insured by silence after notice of
errors made by agent of insurer in writing application. Joknson v. Ins. Co.,
1 N. D. 167. School officers cannot estop the township by representations
express or implied, that the facts to authorize the issue of a lawful warrant exist.
Bank v. School Township, 1 N. D. 26. County not estopped to show illegality of
expenditure by acts of its commissioners in accepting the benefits of their wltra vires
acts. State v. Getchell, 3 N. D. 243. Municipal corporations are estopped as against
bona fide holders of its bonds from setting up that the preliminary steps necessary to
authorize the issue of the bonds were taken—when bonds recite that conditions prece-
dent have been complied with. Coler v. Dwight School Tp., 3 N. D. 249. People
dealing with a foreign corporation are estopped from pleading against it, non-
compliance with the statute. Waskhburn Mill Co. v. Bartlett, 3 N. D. 138.
Estoppel by ambiguous instructions to agent. Anderson v. Bank, 4 N. D. 182, 5 N.
D. 451. By representations. Farge Gas & Coke Co. v. Fargo G. & E. Co., 4
N. D. 219. A party on whose objection evidence was excluded cannot complain on
appeal that it is not before the appellate court.  Zaylor v. Taylor, 5 N. D. §8.
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GEORGE E. TowLE ws. N. GREENBERG, ¢/ al.
Opinion filed July 2nd, 1896.

Claim and Delivery—Review of Evidence.

This case involves only questions of fact. Evidence examined, and ke/d to
sustain the findings of the trial court.

Appeal from District Court, Grand Forks County; Templeton, J.

Action by George E. Towle against N. Greenberg and others.
Judgment for defendants, and plaintiff appeals.

Affirmed.

Cochrane & Feetham, for appellant.
J. H. Bosard, Tracy R. Bangs, and Bangs & Fisk, for respon-
dents.

BartHoLOMEW, J. This action was in claim and delivery for
certain personal property which it is conceded was owned by and
in possession of respondents, and to which appellant claimed a
right of possession under and by virtue of a chattel mortgage
executed by said respondents to him. In general outline the
facts surrounding the transaction were as follows: The respon-
dents were indebted to the Union National Bank of Grand Forks
in the sum of about $3,700, a portion of which was overdue, and
the bank was pressing for payment, and respondents were unable
to pay. A new note was given for the amount of the indebted-
ness. It was dated October 3, 1893, and became due October 16,
1893, and was secured by a chattel mortgage upon the property
in dispute. But the note and mortgage were executed in favor
of appellant, and not in favor of the bank. That fact gives rise
to this contention. Appellant claims, and his claim is supported
by the testimony of Mr. Beecher, an officer of the bank, who was
also an agent for appellant, that it was proposed to respondents
that they should borrow from appellant an amount sufficient to
pay their indebtedness to the bank. Respondents were repre-
sented in the matter by N. Greenberg. It is claimed that the
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proposition was accepted, and the papers drawn up accordingly,
and signed by N. Greenberg and Anna Greenberg, his wife, and
Mrs. B. Fishman. Mr. M. Fishman who was absent, did not sign
until later. On the other hand, Mr. Greenberg testifies that the
appellant, Towle was not known in the transaction, and his name
was not mentioned; that only a small portion of the indebtedness
of Greenberg and Fishman to the bank was overdue when the
new note was given; and that the bank officer, Mr. Beecher,
represented that there was soon to be a meeting of the directors
of the bank, and that it would look better on the books, and be a
great accommodation to him, if a new note, with security, could
be given for the whole amount, and that it was for that reason
that the new note was given. Mr. Fishman testifies that when he
signed the note the same representations were made to him, and
the same reasons assigned, to induce him to sign the papers. It
appears from their testimony that neither Greenberg nor Fishman
can read written English with any proficiency, and that they
signed the papers in the full belief that they ran to the bank, and
never knew appellant in the transaction until this action was
begun. It is also undisputed that very soon after the execution
of the note it was indorsed to the bank by Mr. Beecher as agent
for Mr. Towle; that it was entered among the bills receivable of
the bank, and not on the register of notes held for collection; and
that on the visit of the national bank examiner to the bank,
the note was reckoned as a part of the assets of the bank; and
that some three months after the note was given a renewal note
was given for the amount remaining due, which note ran directly
to the bank. There is nothing in the evidence to show that the
bank paid Towle anything for the note when it was indorsed.
From these facts and circumstances the trial court found that
respondents never borrowed any money from appellant; that
there was no consideration passing between appellant and
respondents to sustain the note; and that appellant was not, and
never was, the beneficial owner thereof, or entitled to any benefi-
cial interest therein. We think this finding is supported by a
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preponderance of the evidence, direct and circumstantial. It is
claimed, however, as we understand from the brief of the learned
counsel for appellant, that the note never was legally indorsed
to the bank; that no authority is shown on the part of Mr.
Beecher to indorse the paper of his principal; and that in fact the
note always remained the property of Towle, and that conse-
quently he is the legal holder thereof, and may maintain an
action thereon; and that, since respondents owe the debt to some
one, they cannot be heard to question appellant’s right to recover.
We think, for several reasons, that this position is not sound.
We have already held that there was no consideration for the
note, as between the parties thereto; that appellant loaned
respondents no money at that time; hence the old notes were not
paid, neither were they extended. Had the new note run to the
bank, as the reapondents supposed, and had such new note been
taken as collateral to the old notes, the effect might have been to
suspend any right of action on the old notes until the new note
matured, and thus furnish a consideration for the new note.
Bank v. Lamont, (decided at this term) 67 N. W. 145. Had the
appellant actually advanced money with which the old notes
were paid and discharged, there would be much more reason-in
saying that it could make no difference to respondents to whom
they paid the note. But we have held that the old notes were
not paid. Mr. Beecher admits that they were not paid when he
says that the bank still holds them, and holds them on the theory
that they represent a liability on the part of respondents. True, he
explains it by saying that subsequent to the execution of the note
to appellant the bank guarantied the note, and that it holds the
old notes as collateral to its liability on such guaranty. But the
respondents never requested the bank to guaranty such note, and
never knew that it was done. The bank had no right to make
that voluntary guaranty, and "then seek to force respondents to
indemnify it thereon. Moreover, if the old notes were paid,—as
they must have been if there was any consideration for the new
note,—then they became mere waste paper, and could be of no
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value as collateral or otherwise. But, as the old notes were not
paid, and are still held by the bank, it becomes vitally important to
respondents whether or not they shall be compelled to pay a note
which, if it represents anything, represents the same indebtedness,
to a third person, while their old notes shall remainin the hands of
their original creditor. The bank is not a party to this action, is
not before the court, and cannot be bound by any judgment in
this case. Nor would we like to say, under the evidence in this
case, that appellant has the legal title to the note. The trial
court expressly found as follows: “That the plaintiff has no
interest in the note or mortgage set forth in the complaint, the
note having been indorsed and transferred before the commence-
ment of this action, and the same is now owned by the Union
National Bank.” This is undisputed, but it is said that it is not
shown that the agent, Beecher, had authority to indorse the note.
The agent, as a witness for his principal, testifies that he so
indorsed the note, and the principal has never questioned his
authority so to do, and does not question it now. He simply
claims through his counsel that this fact has not been brought
upon the record. But it is clear from the testimony that Towle
knew of the indorsement at the time, or very soon thereafter. - It
does not appear that he made any objections. He left the bank
to deal with the note as with its own property. The whole
evidence leads us irresistibly to the conclusion that the bank
used the name of appellant simply for its own purposes, and in
its own interests, and that, if appellant ever held any legal title
to the note, such title has been transferred to and is held by the
bank. '

The findings of the trial court were right on the evidence, and

the judgment must be affirmed. All concur.
(68 N. W. Rep. 82.)
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THeE StaTE OF NORTH DAKOTA ws. MINNEAPOLIS & NORTHERN
ELevaTorR COMPANY.

Opinion filed July 2nd, 1896.

Taxation—Assessment—Ownership.

Under the revenue law of this state, which requires personal property to be
listed and assessed as of May ist in each year, when prior to that date an
elevator compnny had sold the wheat in a certain elevator, in good faith, and
for full value, paid in cash by the purchaser at the time, it was error to assess
such wheat to and against the elevator company, although it was not shipped
out of the elevator until after May 1st next succeeding.

Appeal from District Court, Grand Forks County; Templeton, ].
Action by the State of North Dakota against the Minneapolis
& Northern Elevator Company. Judgment for plaintiff, and

defendant appeals.
-Reversed.

Cockrane & Feetham, for appellant.
J. G. Hamilton, States Attorney, for respondent.

BarTHOLOMEW, ]J. This case arises under the revenue law.
The facts are stipulated, and found by the court as stipulated.
The case turns entirely upon this question of law: Was the
appellant, the Minneapolis and Northern Elevator Company, on
the 1st day of May, 1895, under the conceded facts, the owner of
34,000 bushels of wheat in its elevator at Inkster, in Grand Forks
County? That this amount of wheat was in such elevator on
such date is admitted. The taxing officers of Grand Forks
County assessed the same to and against the appellant, and, the
same becoming delinquent, a citation was issued requiring appel-
lant to show cause why judgment should not be entered against
it for the amount of such tax. No question is made upon the
regularity of the proceedings at any stage. On the return day
the appellant appeared and answered. The facts were then
stipulated, and upon the facts as stipulated and found th_e'court
made conclusions of law in favor of respondent, and entered
judgment against appellant for the amount of the tax. This
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appeal is from the judgment. The statute then in force
—Subd. 9, § 7, Ch. 132, Laws 18go—provides that: *Per-
sonal property shall be listed and assessed annually with
reference to its value on the first day of May.” Counsel for the
state concedes that appellant is not liable in any capacity other
than as owner. The sixth finding of fact is as follows: “That on
the 1st of May, 1895, and during the entire months of May and
June, 1893, there was in store in the elevator of this defendant at
Inkster, aforesaid, 34,000 bushels of number one Northern wheat,
all of which had been purchased by this defendant from farmers
prior to the 14th day of February in said year. That on the 14th
day .of February, 1895, in the due and usual course of business,
this defendant sold to A. D. Thompson & Company, of Duluth,
Minnesota, 150,000 bushels of wheat, of which the 34,000 bushels
in the elevator at Inkster formed a part, and at said time, and in
fulfillment of said sale, did execute and deliver to said A. D.
Thompson & Company its warehouse receipts for said wheat so
sold, and, among others, its warehouse receipt No. §30, calling
for 34,000 bushels of number one Northern wheat in its elevator
at Inkster, aforesaid, being all the wheat in said elevator, and
said warehouse receipt was in the words and figures following to-
wit: ‘Charles A. Pillsbury, President. C. M. Amsden, General
Manager and Treasurer. Minneapolis & Northern Elevator
Company. No. 530. Minneapolis, Minn.,, Feb. 14th, 18g5.
Received in store at Inkster, N. D., thirty-four thousand bushels of
One Northern wheat, subject only to the order of A. D. Thompson
& Co., and the surrender of this receipt.and payment of charges.
The wheat represented by this receipt is fully covered by fire
insurance for the benefit of the holder, and all charges are paid
to May 1st, 1895. It is hereby agreed by the holder of this
receipt that the grain herein mentioned may be stored with other
grain of the same quality by inspection. Freight to Duluth or
Superior guarantied. 34,000 bushels 1c grade. Minneapolis &
Northern Elevator Co., by C. M. Amsden, Treasurer.” And that
said wheat was, on the delivery of said warehouse receipt, paid
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for in full, in cash, by said A. D. Thompson & Co. That said
sale was made in good faith, in the due course of business, and
for full value, as above set forth.” In its conclusions of law the
court declared that the sale to A. D. Thompson & Co., not being
accompanied or followed by an actual and continued change of
possession, was illegal, fraudulent, and void as against the state,
while valid as between the parties, and hence the wheat was
properly assessed against the appellant. Under § 4657, Comp.
Laws, a sale of personal property by a vendor in possession, not
followed by an actual change of possession, was conclusively
presumed to be fraudulent as' against creditors and subsequent
purchasers from the vendor while he so remained in possession.
But § 5053, Rev. Codes, in force when this action was tried, changes
the law in that respect, and declares that such a transfer shall
be presumed to be fraudulent as against such creditors and pur-
chasers, “unless those claiming under such sale or assignment make
it appear that the same was made in good faith, and without any
intent to hinder, delay, or defraud such creditors, purchasers, or
incumbrancers.” Was the state a creditor within the meaning of
this statute? Certainly not on February 14, 1895, when the sale
was made to A. D. Thompson & Co., and certainly not on May 1,
1895. The record does not show when the wheat was shipped
out. But in respondent’s favor we may assume, although the
record does not warrant it, that the wheat remained in the
elevator at Inkster until the tax if valid, became a debt. Would
the state then become a creditor? Cértainly not, unless we
assume the very point in controversy. There could be no debt
due the state unless the appellant was the owner of the wheat on
May 1st; and if there was another party who, as against appel-
lant, was the absolute owner of the grain, with the unqualified
right to immediate possession, it is difficult to perceive how
appellant could have any taxable interest therein. But assume
that the state was a creditor within the statute, and assume that
there had been no transfer of possession,still the transfer was only
presumably fraudulent. The court expressly finds that upon the
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delivery of the warehouse receipt the wheat was paid for in cash
by the purchaser, and that the sale was made in good faith, in
due course of business, and for full value. This is an express
finding that there was a sale on February 14, 1895, as that was
the date of the delivery of the warehouse receipt; and it would
be difficult to use stronger language to show that the sale was in
good faith, and passed an absolute title. It is therefore entirely
immaterial whether the warehouse receipt was effective to pass
actual possession or not. The sale, as found by the court,
was a good and valid sale as against all the world. The District
Court will set aside its judgment in this case, and enter a judg-
ment discharging the citation and canceling the tax on the
34,000 bushels of wheat, and giving appellant the costs of both
courts.

Reversed. All concur.
(68 N. W. Rep. 81.)

Amos E. TurLis vs. JaAMEsS A. RANKIN.
Opinion filed July 2nd, 1896.

Expert Evidence.

Where a surgeon, shown to be duly qualified in this profession, testifies fully
before the jury as to the condition in which he found a limb that had previ-
ously been amputated, he may properly be asked what, in his opinion, was the
cause of the condition in which he found the limb.

Appeal from District Court, Stutsman County; Rose, J.

Action by Amos E. Tullis against James A. Rankin. Judgment
for defendant. Plaintiff appeals. ‘

Reversed.

M. A. Hildreth and J. A. Knauf, for appellant.
E. W. Camp, for respondent.

BarTHOLOMEW, J. This was an action for damages for mal-
practice in the amputation of aleg. There is but one question in
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the case, although presented in a variety of forms, and it is this:
Is is legally competent, in order to show malpractice, for a surgi-
cal expert, with the results of a surgical operation performed
nearly two years prior before him, either through his own
personal examination and investigation of that result, or through
an hypothetical question placing the results properly before him,
to give an opinion as to the cause or causes that produced the
results? The trial court held that it was not. We reach the
opposite conclusion, while adthitting that the question is close, and
that authorities can be found that give support to the ruling of the
trial court. The authorities are not uniform. Each case seems
to have been ruled to some extent by its own attendant circum-
stances. Courts, as a rule, entertain an aversion to expert testi-
mony, particularly medical and surgical expert testimony, and
experience no doubt warrants the aversion, yet it is well under-
stood that expert testimony is often indispensable; cases must be
decided upon that class of testimony. Its weight or lack of
weight may often be matter of embarrassment for a jury, but
courts ought not to exclude it for that reason. There are cases
where a given result might be produced by so many different
causes, and of so nearly equal probability, that it might be very
difficult to assign the true cause. Yet where it is a matter that -
must be determined from scientific investigation and information,
and from that only, it is difficult to see why a witness who has
shown himself possessed of the requisite scientific knowledge
should not be allowed to state what, in his opinion, was the cause
of the effect. Of course, the weight to be given to the opinion
might be but little, but a party ought to be permitted to present
it. Other cases may arise where, from a scientific standpoint, a
certain effect could be produced only from one cause. In such a
case no one would question but that the scientist might be asked
what, in his opinion, was the cause of the effect; and yet the
inherent nature of the testimony is not different in the two cases.
It differs only in the weight to be givento it. This view of the
law would seem to be somewhat opposed to the views expressed
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in Spear v. Hiles, 67 Wis. 361, 30 N. W. s11. But that case does
not purport {o announce any general rule. Its facts were excep-
tional. It was an action for malacious prosecution, brought by a
woman who had been arrested and imprisoned. By the expert
testimony the plaintiff sought to establish a fact to augment her
damages. The court held that it was not a proper element of
damage, but also held that the expert could not give his opinion
that a certain condition was the result of a certain cause, because
it was common knowledge that so many other causes might have
produced the same result. Noonan v. State, 55 Wis. 258, 12 N.
W. 379, is also, perhaps, an authority in respondent’s favor.
Hanselman v. Carstens, 60 Mich. 187, 27 N. W. 18, cited by respond-
ent, is not in point, as the court was then discussing a different
question; and Brant v. City of Lyons, 60 lowa, 172, 14 N. W. 227,
also cited, is, we think, in appellant’s favor. Rogers on Expert
Testimony, at page 353, thus states the rule: ‘“But an expert,
speaking on a question of science, can be asked, in the presence
of a given effect, of what causes it either was or might be the
resultant. Such an inquiry is not regarded as speculative in any
objectionable sense, but is a common and proper mode of exam-
ination.” And in Lawson, Exp. ‘Ev. 144, it is stated that the
opinion of a medical expert may be based upon his acquaintance
with the party under investigation, on a medical examination of
him which he has made, or upon an hypothetical case stated. And
see, also, Railway Co. v. Brady, (Neb.) 57 N. W. 767, Railway
Co. v. Holsapple, (Ind. App.) 38 N. E. 1107; Moyer v. Railway
Co.,98 N. Y. 645. These cases and many others show that when
the facts are known, and have been testified to by the expert, it is
not necessary to put an hypothetical question. See Rog. Exp.
Test. 75, and cases cited. In this case plaintiff, who was in the
employ of the Northern Pacific Railway Company, had his foot
run over and crushed by the cars on May g5, 1893. On that
same day his leg was amputated by defendant, and he was
sent to the hospital at Brainard, Minn., where he remained
for about two months. At that time the wound was not, and



TULLIS . RANKIN, 47

never was, entirely healed, until after the second amputation,
The pain never left it, and at times was intense. Finally, in
March, 1895, a second amputation was performed, and the limb
healed, and all pain ceased. This second amputation was per-
formed by Drs. Vidal, De Puy, and Morse. These gentlemen
were severally sworn as expert witnesses for plaintiff. They
testified in detail as to the condition of the limb and the patient
at the time of the second amputation. After having so testified,
each expert witness was asked: ‘“What in your opinion, was the
cause of the condition in which you found the limb at the time
you made the examination and amputation?” And to Dr.
De Puy, an hypothetical question was put incorporating the facts
to which plaintiff had testified as to his injury. The witnesses
were not permitted to answer. It will be noticed that they were
not asked whether or not some specified fact was not the cause.
They were left free to assigh whatever cause their judgment
dictated. It may be conceded, however, that the ultimate object
was to show that an improper or unskillful amputation was the
cause of the condition. Certainly that was a probable cause.
Other circumstances or events might have intervened, and pro-
duced the results. But the question did not ask for a mere
possibility. We go no further than the facts of this case require.
But these opinions, if given as anticipated, would have concluded
nothing. They would have gone to the jury for what they were
worth. It was still open to the defendant to show that the
original amputation was skillfully and properly performed; still
open to him to show that other circumstances and events
influenced or produced the results; still open to him to show by
other expert testimony, if he could, that the opinions of plaintiff’s
experts were unwarranted in scientific surgery. But the questions
as asked should have been answered. '

Reversed, and a new trial ordered. All concur.
(68 N. W. Rep. 187.)
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Gaar Scort & Co. ws. J. K. GREEN AnND E. E. GRrREEN.
Opinion filed July 27th, 1896.

Contract—Consideration.

Where a party is legally bound by contract to execute certain papers, but -
refuses to do so unless the other party to the contract will enter further agree-
ments and promises, such further agreements and promises are without consid-
eration, and impose no liabilities.

Enforcement of Payment.

Principle applied: A. purchased machinery of B. by written contract in
which he agreed to execute certain notes therefor. After receiving the
machinery, he refused to execute the notes unless the vendor would agree to do
certain things about the machinery not embraced in the original contract. This
the vendor promised to do. Ae/d, that such promise was without consideration,
and that collection of the notes could be enforced without showing compliance
therewith.

Appeal from District Court, Cass County; McConnell, J.

Action by Gaar, Scott & Co., against J. K. Green and E. E.
Green. Judgment for defendants, and plaintiff appeals.

Reversed.

Ball, Watson & Maclay, for appellant.

The execution of the notes and mortgage by the defendants
could furnish no consideration for the alleged new agreement to
put the machine in repair. Whart. on Contracts, 500; Conover v.
Stilwell, 34 N. J. L. s4; Vanderbilt v. Schreyer, g1 N. Y. 392.
Defendants allege an oral warranty, but there was a _written
warranty to the same effect. In such case proof of the oral
warranty was inadmissible. Zimmerman v. Dolph, 62 N. W. Rep.
339; Bucy v. Pitts, 56 N. W. Rep. 541. Evidence of the condition
subsequent, viz: That the notes were not to be paid if the
promise to put the machine in order was not fulfilled was inad-
missible. Sections 3888-3889, Rev. Codes; Brown v. Hall, 1
Denio. 400; Ely v. Kilborn, 5 Denio. 514; Payne v. Ladue, 1 Hill.
116; Erwin v. Saunders, 1 Cow. 249; Van Brunt v. Day, 81 N. Y.
251; Underwood v. Simonds, 12 Metc. 275; Adams v. Wilson, 12
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Metc. 138; Wakefield v. Stedman, 12 Pick. 562; Spring v. Lovett,
11 Pick. 417; Sears v. Wn;g.’ht, 24 Me. 278; McClintock v. Cory, 22
Ind. 175; Harlow v. Boswell, 15 11l. §6; University v. Boorman, 14
N. W. Rep. 819; Washabaugh v. Hall, 56 N. W. Rép. 82; Dean v.
Bank, 6 Dak. 222; Moseley v. Hanford, 10 B. and C. 729; The
agent had no authority to alter or vary the terms of the contract.
Minnesota Thresher Co. v. Lincoln, 4 N. D. 410; Reeves v. Corrigan,
3 N. D. g15; Fahey v. Esterly Mackine Co., 3 N. D. 220; Walter A. |
Wood, etc. Co. v. Crow, 30 N. W. Rep. 609.

D. A. Lindsey, for respondents.

The notes were delivered upon condition which could law-
fully be imposed. Benton v. Martin, 52 N. Y. 570. Parole
evidence is admissible to show that a written contract was not to
become binding until the performance of some condition prece-
dent resting in parole. Reynolds v. Robinson, 110 N.Y. 654, 18
N. E. Rep. 127; Merchants Exc. Bank v. Luckow, 37 Minn. 542,
35 N. W. Rep. 434; Westinan v. Krumweide, 30 Minn. 313, 15 N.
W. Rep. 255; McFarland v. Sikes, 54 Conn. 250, 7 At. Rep. 408;
Belleville Sav. Bank v. Bornman, 124 111. 205, 16 N. E. Rep. 211;
Ware v. Allen, 128 U. S. 591, g9 S. C. Rep. 174; Burke v. Dulaney,
153 U. S. 228.

BarTHOLOMEW, J. There is no conflict in the evidence in this
case. There was a directed verdict for defendants. Motion for
a new trial denied. Judgment upon the verdict, and plaintiff
appeals. The action is upon certain promissory notes executed
by respondents to appellant. The notes had been secured by a
chattel mortgage. The mortgaged property had been seized and
sold, and the amount realized credited upon the notes, and this
action is for the balance. The notes were given for the purchase
price of a grain separator. The issues arise upon the allegations
in the answer that the notes were delivered conditionally only.
The answer also alleges that time of payment was extended. It
appears that on August 21, 1893, the respondent ]J. K. Green

N. D. R.—4
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entered into a written contract with appellant, through its agents
at Fargo, for the purchase of a separator. The usual printed and
written form of contract was used, which recites:
Fargo, August 21, 1893.

“The undersigned, residing in Cass County, State of North
Dakota, this day order of Gaar, Scott & Co., Richmond, Indiana,
through Magill & Co., agent at Fargo, N. D., one 40 inch cylinder,
58 inch separator, flax and timothy riddles, threeway crank
thresher, with truck wagon and folding stacker, and all small
belts, and one Fargo weigher and wagon loader. In considera-
tion whereof, the undersigned agrees to receive the same on its
arrival, subject to all the conditions of the warranty printed below,
pay freight and charges thereon from your factory, and also
agrees to pay to your order, at the time and place of delivery, the
sum of six hundred and thirty (8630.00) dollars, as follows: Cash
on or before delivery, #———; note due October 1st, 1893, for
$140.00, with interest at eight per cent; note due October 1st,
1894, for $210.00, with interest at eight per cent; note due October
1st, 1895, for $200.00, with interest at eight per cent; note due
October 1st, 1893, for $80.00, with interest at eight per cent. Said
notes to be made payable to Gaar, Scott & Co. And I further
agree, at the time and place of delivery, to give in security of said
notes, a first mortgage on the above named machinery, and on
the following other property or further approved security, viz.:
14 horse Buffalo Pitts plain engine; one grain tank. * * *

“Warranty: The machinery furnished on this order is warranted
to be made of good materials, well constructed, and, with proper
use and management, to do as good work as any other of the
same size and rated capacity made for the same purpose. If,
inside of six days from the day of its first use, it shall fail in any
respect to fill this warranty, written notice shall be given imme-
diately by the purchaser to Gaar, Scott & Co., at their home
office, Richmond, Ind., and written notice also to the local agent
through whom the same was received, stating particularly what
parts and wherein it fails to fill the warranty, and a reasonable
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time allowed the company to get to the machine with skilled
workmen, and remedy the defects, if any there be (if it be of such
nature that a remedy cannot be suggested by letter;) the
purchaser to render all necessary and friendly assistance and
co-operation in making the machinery a practical success. If
any part of the machinery cannot be made to fill the warranty,
that part which falls shall be returned immediately by the under-
signed to the place where it was received, with the option in the
company either to furnish another machine or part in place of
the machine or part so returned, which shall perform the work,
or return the money and notes which shall have been given for
the same, and thereby rescind the contract pro fanfo or in whole,
as the case may be, and be released from any further liability
whatever herein. * * * [tis further mutually understood and
agreed that use of said machinery, after the expiration of the
time named in the above warranty, shall be evidence of the ful-
fillment of the warranty, and full satisfaction to the undersigned,
who agrees hereafter to make no other claim on Gaar, Scott &
Co.; and, further, that if the above machinery, or any part thereof,
is delivered to the undersigned -before settlement is made for
same, as-herein agreed, or any alterations or erasures are made in
the above warranty or in this special understanding and agree-
ment, the undersigned waives all claims under warranty.”

This contract was signed by J. K. Green, and accepted by
appellant. We gather from the record, although not expressly so
stated, that the machine was in Fargo when the order was given;
that it was at once delivered to J. K. Green, who took it to his
farm, without executing the notes and mortgage. The machine
was tried for about two weeks, and found to fail to work as
warranted. Magill & Co., the agents, sent several men out to try
and make it work properly, but without success. J. K. Green
testifies: That he told the agent that he “would not take the
machine, because it was no good.” That the agent proposed that
they would “put the machine in good order the next year, to do as
good work as any other machine, and just as much of it; that, if
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it didn’t, why the notes should not be paid.” That he then
delivered the notes to the agent, who accepted them on that con-
dition. All this testimony was objected to, on the ground that it
tended to vary the written contract evidenced by the notes.
E. E. Green, thé other respondent, testified upon this point, over
the same objection, as follows: ‘Kerr, the plaintiff's agent, came
for me, and we went to Mapleton, and he asked J. K. Green to
sign the notes. The latter stated he would not sign them until
the machine gave satisfaction; if he would make the machine give
satisfaction, that he would close the deal, and sign the notes, and
give him security, as much as he wanted. So, on the condition
that he would put the machine in good running order another
year, and make it do as much work and as good work as any
other machine of that kind, he signed the notes, and he asked me
if I would sign them with him, and I told him I would if he
would carry him over another year in case he didn't pay anything
that fall. Kerr told me he would; so I signed the notes with
him.” There was also other evidence as to the inferior character
of the machine, and that in the spring of 1894 plaintiff seized and
sold the machine under the chattel mortgage. It was also proved
that Magill & Co. were the agents of the plaintiff, and that Kerr
was a subordinate employed by them, and that neither Magill &
Co. nor Kerr had any authority to take any other or different
notes than those called for by the contract of sale, or to vary the
terms of the notes themselves. But it was further shown that
respondents had no knowledge as to any limitations on Kerr's
authority as agent for plaintiff.

On this testimony, each party moved for a directed verdict.
Appellant’s motion was denied, and respondent’s granted. We
think this was error. It is perhaps true, as urged by respondents,
that the maker of a note may place the same in the hands of the
payee, and such delivery be so far conditional that no liability
upon the notes in the hands of the payee will arise until the
specified conditions are performed. Benton v. Martin, 52 N. Y.
570; Reynolds v. Robinson, 110 N.Y. 654, 18 N. E. 127; Bank v.
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Luckow, 37 Minn. 542, 35 N. W. 434; McFarland v. Sikes, 54 Conn.
250, 7 Atl. 408; Bank v. Bornman, 124 1ll. 205, 16 N. E. 210. And
this conditional delivery may be shown by parol. Such evidence
has no tendency to vary or contradict the terms of the written
instrument. It only shows that the terms of the instrument never
became obligatory. Ware v. Allen, 128 U. S. 591, g Sup. Ct. 174;
Burke v. Dulaney, 153 U. S. 228, 14 Sup. Ct. 816. It may also be true
(but we do not decide the point) that if the subsequent contract
to which J. K. Green testifies was based upon a sufficient consid-
eration, and if the notes in suit were given by reason of such
subsequent promise, and would not have been given otherwise,
plaintiff, in seeking to enforce such notes, ratifies such subsequent
promise, and cannot be heard to say that it was unauthorized. On
this point, see Churchill v. Palmer, 115 Mass. 310; Melby v.
Osborne, 33 Minn. 492, 24 N. W. 253; Culver v. Ashley, 19 Pick.
300; Ellwell v. Chamberlin, 31 N. Y. 611-619; Mechan v. Forvester,
52 N. Y. 277; Mundorff v. Wickersham, 63 Pa. St. 87; Saving Fund
Ass'n v. Fire Ins. Co., 16 lowa, 74; Eadie v. Ashbaugh, 44 lowa,
51Q. '

But respondents are not in a position on this record to avail
themselves of these principles. J. K. Green bought the machine
under a written contract, which included a warranty on the part
of the vendor. By the terms of that warranty, he agreed that, in
case said machine, or any of its parts, failed to operate as war-
ranted within six days after its first use, he would give written
notice of the defect to the home office of the vendor, and also
written notice to the agent from whom the machime was pur-
chased, to the end that efforts might be made to remedy the
defects, and, if not remedied, the defective machine or part must
be returned to the place where received. He further agreed that
use of said machine after the expiration of the six days should be
evidence of the fulfillment of the warranty, and that he would
thereafter make no other claim upon the vendors. The improvi-
dence of such a contract as applied to threshing machinery is
most glaring. It cannot be tested until the crop is ready for
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threshing and, once that time arrives, delays are 'so dangerous
and expensive, time is of such importance, that the farmer will
take great risks on the machinery, rather than cease work. The
practical result is that in case of defective machinery the vendors
can generally avoid liability on the warranty by reason of some
default on the part of the vendee. But, while parties continue to
make such contracts, courts must continue to enforce them. It
does not appear in this case that any written notice of defects was
ever given to the home office or the local office. We have held
that this was absolutely necessary. See Fakey v. Mackine Co., 3
N. D. 220, 55 N. W. 580. It does not appear that the machine, or
any part thereof, was ever returned, or any offer made to return
the same. It does conclusively appear that the machine had
been used for 12 days at the time the notes were given. Under
these circumstances, the respondents were in no condition to
claim defects in the machine. It stood as to them as completely
fulfilling the warranty. J. K. Green had agreed to give the
identical notes and mortgage that he did give. The considera-
tion for that promise was the sale of the machine which he had. in
his possession when he gave the notes. That consideration was
exhausted, and he had no legal right to insist upon any other
terms or contract upon the part of the vendors; and any such
further contract, if given, was without consideration, and imposed
no obligation. True, he might have refused to execute the
notes, but he could only have done so on condition of incurring
liability for all damages resulting from such refusal, and this the
law regards as the equivalent of performance. As fully sustain-
ing these views, we cite, without quoting therefrom, the fo]lowing
well considered cases. Comover v. Stillwell, 34 N. J. Law, 54;
Geer v. Archer, 2 Barb. 420; Ayres v. Railroad Co., 52 lowa, 478,
3 N. W. 522; Reynolds v. Nugent, 25 Ind. 328; Furnace Co. v.
French, 34 How. Prac. 94; Vanderbilt v. Schreyer, 91 N. Y. 392;
Festerman v. Parker, 10 Ired. 474.

One other point: E. E. Green signed the notes, and is sued
jointly with J. K. Green, and they answer jointly. E, E. Green
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did not sign the original contract of purchase, nor does such
contract in terms provide that E. E. Green should sign the notes.
He testifies that he signed in consideration of the promise to
extend time. But this is at variance with his answer. In that he
declares that the chattel mortgage was given in consideration of
the promise to extend the time. But the original contract called
for the chattel mortgage. The sale of the machine furnished the
consideration for that. There was no extension of time in fact,
but we do not discuss the question whether or not an executory
promise to extend time on the contingency mentioned would
furnish a sufficient consideration for the signature of E. E. Green
to the notes. We think the answer conclusively shows that E. E.
Green was in fact interested in the purchase of the machine. The
resbondents declare in their answer that they ‘are united in
interest;” and, in the third division of their answer, they set up a
counterclaim, and allege a purchase of the separator by both
defendants, and set up a warranty to both defendants, and unite
in asking a judgment against plairitiff for damages for the breach
of such warranty. Being in fact a joint purchase, there was, of
course, sufficient consideration for the promise of E. E. Green.
The judgment of the District Court is reversed, and a new trial

ordered. All concur.
(58 N. W. Rep. 318.)
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RICHARD A. SHUTTUCK, ¢t @/ vs. O. P. SMITH, ¢t al.

Opinion filed September sth, 1896.

Assessment—Under Valuation.

When an assessor, acting within his jurisdiction, and in good faith, and in
the exercise of his honest judgment, assesses certain property for taxtion at less
than its actual value, such under valuation will not invalidate the entire assess-
ment. '

Omission of Taxable Property.

Nor will the omission of taxable property from the assessment roll by the
assessor, while so acting, invalidate the entire assessment, whether such
omission be through inadvertence or design, through a mistake of facts or a
misapprehension of the law.

Railroad Property—Assessed at Less Than True Value.

When by statute the duty of assessing railroad property is devolved upor{ the
state board of equalization, it is not sufficient to invalidate such assessment to
show that the value fixed by such board was less than the actual value in the
judgment of the said board, when the record also shows that there are grave
doubts as to the liability of the property for taxation, and is silent as to whether
or not the board regarded it as taxable.

Curative Legislation.

It is competent for the legislature, by curative act, to validate a defect levy
which it might originally have authorized to be made in the manner in which it
was done.

County Tax Levy—Itemized Statement.

The statute required that the county tax levy should be based upon an
itemized statement of county expenses for the ensuing year, and that such
statement should be included in the published proceedings of the board of
county commisioners, but did not further indicate the form or nature of such
statement. The records of such board showed a levy of a specific amount for
each item of county expenses. /Ae/d, that this was a sufficient compliance with
the law as to such itemized statement.

Levy of General City Tax—Yeas and Nays.

The statute relating to proceedings by city councils declared, *The yeas
and nays shall be taken upon the passage of all ordinances, and on all propo-
sitions to create any liability against the city or for the expenditure or appro-
priation of its money.”” Comp. Laws, § 880. Ae/d that this did not require
that the yeas and nays be taken upon the passage of a resolution levying a
general city tax. :

Sale for More Than Amount Due.

Under the revenue law of 1890, a tax sale is not rendered invalid by reason of
the auditors selling for an amount in excess of the amount due,
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Tax Law Consitutional.

A state law which directs that the entire tract of land be sold to the highest
bidder, for the taxes delinquent thereon, violates no constitutional provision.

Appeal from District Court, Cass County; McConnell, ].

Action by Richard A. Shattuck as administrator of the estate
of Annie N. Trelease and others against O. P. Smith and John C.
Miller, as county auditor. Judgment for plaintiffs and defend-
ants appeal.

Reversed.

Charles A. Pollock and R. M. Pollock, for appellants.

When provision is made for an application to a board of equali-
zation or review for the correction of errors in an assessment, such
remedy is exclusive. Cooley on Taxation 748; N. P. Ry. Co. v.
Patterson, 10 Mont. 9o, 24 Pac. Rep. 704; Bath v. Whitmore, 79 Me.
182; Comstock v. Grand Rapids, 54 Mich. 641; Randle v. Williams,
18 Ark. 380; San Jose v. January, 57 Cal. 614; Jeflersonville v.
McQueen, 49 Ind. 64; Norcross v. Milford, 150 Mass. 237; State v.
Tyler, 48 Conn. 145; State v. Danser, 23 N. J. L. 552; Vose v.
Willard, 47 Barb. 320; Tripp v. Merchants Mut. F. Ins. Co., 12 R. L.
435; Stanley v. Albany Co., 121 U. S. 535. And a failure to apply
for relief to this board will not avail against collection of the tax.
Chambers v. Satterlee, 40 Cal. 519; Windson v. Field, 1 Conn. 279;
Deane v. Todd, 22 Mo. go; Peo. v. Tax Commissioners, 99 N. Y. 254;
Meade v. Haines, 81 Mich. 261; First Nat. Bank v. St. Joseph Twp.,
46 Mich. 530; Van Norts’ Appeal, 121 Pa. St. 118; Paulson v.
Mathews, 40 N. J. L. 268; State v. Wright, 4 Nev. 251; Price v.
Kramer, 4 Colo. 546; New Oricans v. Canal etc. Co., 32 La. Ann.
160; Kittle v Shervin, 11 Neb. 65. A party has the right to com-
plain to the board of equalization that the property of others has
been assessed too low. Dundee Mortgage Co. v. Charlton, 32 Fed.
Rep. 192. The remedy for over valuation, as the assessment to a
party of property he does not own, is by appeal to the commis-
sioners. City of Bath v. Whitmore, 9 At. Rep. 119; Stickney v.
Bangor, 30 Me. 404; Heminway v. Machias, 33 Me. 445; Gilpatrick
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v. Saco, 57 Me. 277, Waite v. Princeton, 66 Me. 225. Inequality of
assessment must be adjusted betore the board of review. Wil-
liams v. City, 51 Mich 120, 16 N. W. Rep. 260; Porter v. Ry. Co.,
76 111. 598; Humphreys v. Nelson, 4 N. E. Rep. 737; Peninsular I. &
L. Co.v. Crystal Falls Twp., 27 N. W. Rep. 668; Harris v. Freemont
Co., 19 N. W. Rep. 826; Macklot v. City, 17 1a. 379; Buell v. Schale,
39 la. 293; Meger v. County, 43 la. 592; Nugent v. Bates, 51 la. 77;
New York, etc. v. Gleason, 13 N. E. Rep 204. The court cannot
inquire as to the basis adopted by the state board of equalization
to ascertain and arrive at the value fixed upon property. /Ins. Co.
v. Pollock, 75 111. 292; Felsenthal v. Johnson, 104 111. 21.

Miller & Resser and J. E. Robinson, for respondents.

Where any material portion of taxable property is intentionally
omitted from the assessment roll, it avoids the assessment.
Perry v. Mulberry, 21 Pick. 65; Henry v. Chester, 15 Vt. 460; Perkins
v. Nugent, 45 Mich. 159; Hurd v. Raymond, 50 Mich. 369; Wecks
City, 10 Wis. 186; Smith v. Smith, 19 Wis. 649; Hersey v. Super-
visors, 37 Wis. 75; Marsh v. Supervisors, 42 Wis. 502; Skeetler v.
City, 43 Wis. 48; McTwiggan v. Hunter, 30 At. Rep. 962; State v.
Brand, 23 N. J. L. 509; Auditor General v. Prescott, 94 Mich. 190,
53 N. W. Rep. 1058; Merritt v. Humphrey, 24 Mich. 170; Joknson
v. Oshkosh, 65 Wis. 473. The tax sales were each for an exces-
sive amount and void for this reason. Baker v. Supervisors, 39
Wis. 447; Mileg v. Coleman, 47 Wis. 184; Kimball v. Ballard, 19
Wis. 634; Harper v. Rowe, 53 Cal. 152; Fredwell v. Peterson, 51
Cal. 637; Case v. Dean, 16 Mich. 12.

BartHOLOMEW, J. The object sought to be attained by this
action is, in effect, the cancellation of certain tax sale certificates
upon realty in the City of Fargo, and to permanently enjoin the
issuance of any deeds upon such certificates. The plaintiff is the
representative of the fee owners of the realty, and the defendant
is the tax sale purchaser. The validity of the taxes in the City
of Fargo, for the years 1890 to 1893, inclusive, is attacked. The basis
of the attack consists in alleged under valuations by the assessors,
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and omissions from the assessment roll. There is no claim that
plaintiff's land was assessed in excess of its actual value, or that
it was exempt from taxation. But it is claimed that by reason of
such under valuation, and omission of other property, plaintiff's
taxes were much larger than, in justice and equity, they should
have been. It is also claimed that there was no valid levy of
taxes for said years either by the county commissioners or city
council. There was a trial by the court. Plaintiff prevailed, and
the case comes into this court, on defendant’s appeal, for hearing
on the merits. There is no real conflict of evidence upon any
point. It is simply a question of the legal effect of the compe-
tent testimony introduced upon trial. On the question of assess-
ment, the testimony shows that the Columbia Hotel in the City
of Fargo, was worth, including grounds, building, and furniture,
at least $100,000. This property was assessed for less than
$20,000. Other property known as the “Bishop Shanley Prop-
erty,” was assessed at less than than 20 per cent of its value. We
may dismiss this piece of property, however, with the statement
that the board of equalization remitted all taxes thereon upon
the grounds that the property was used exclusively for church
purposes. No complaint is made of the action of the board;
hence the assessment becomes immaterial. There was also in the
City of Fargo a tract of land, valued by witnesses at $75,000,
belonging to the Northern Pacific Railroad Company, but outside
of the right of way, which was entirely omitted from the assess-
roll. On the right of way of said railroad company, which is 400
feet in width, and extends across the city from east to west, were
many valuable warehouses, and a large hotel. The ground upon
which the buildings stood was not assessed by the city assessor,
although the buildings themselves were properly assessed. Our
statutes (Ch. 135, Laws 1890) require the state board of
equalization, at its August meeting in each year, to assess at its
actual value the franchise, roadway, roadbed, rails, and rolling
stock of said railroad company. In each of said years this
property was assessed by said board at $2,500 per mile. This,
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according to the testimony, is only about one-eighth of its actual
value, or of what it would cost to reproduce it. The farm lands
of Cass County, in which the City of Fargo is situated, were
assessed during said years at about one-half what witnesses swear
they are worth. Do these facts render the assessment absolutely
void, and the taxes based thereon illegal? It will be at once
perceived that these objections urged against the taxes are very
far-reaching. If sustained in their entirety, they must invalidate
the taxes for the years in question, not only in the city of Fargo
and County of Cass, but throughout the entire state. This
would result in such a flood of litigation, such disturbance of
titles, and such confusion and chaos in the public revenues, that,
unless forced thereto by well settled and plain rules of law, we
should hesitate long before adopting a ruling that involves such
untortunate results. Taxation is, at its best one of the most
fruitful sources of litigation known to the law. Itis a proceeding
in snvitum, and one which the average taxpayer seems to feel in.
duty bound to defeat when possible. States, counties, and muni-
palities can be sustained only by the expenditure of a certain
amount of revenue. This revenue can be obtained only through
the exercise of the sovereign power of taxation. To obtain this
necessary revenue the state delegates to the various counties and
municipalities this sovereign power. It necessarily follows that
many men participate in the exercise of this power,—men of
widely variant minds, and men subject to those frailties of judg-
ment from which no man is entirely exempt. Uniformity of
taxation is demanded by that section of our constitution (section
176) which declares that “laws shall be passed taxing by uniform
rule all property according to its true value in money.” It has
ever been the aim of the legislature to realize this universal
demand of constitutional law. Nevertheless, absolute uniformity
and equality in taxation has ever remained a Utopian project,—
accessible in theory, but never reached in practice. Inequalities
and injustice in taxation, more or less pronounced, always have
existed, and, from the necessities of the cause, it would seem
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that they must exist. But this has not generally been supposed
sufficient to invalidate a tax. Ifit were, the collection of revenue
would instantly and permanently cease. Long before the courts
ruled upon the subject, the common sense of mankind united in
declaring that it were better that the individual should suffer the
slight injustice, rather than that the wheels of government should
stop. But that a tax may be invalidated by reason of matters
connected with the assessment and levy is an undisputed propo-
sition. It remains, then, to determine in this case whether the
matters complained of do or do not invalidate the tax in this
case, for it is conceded that plaintiff must fail in the action unless
the taxes for which his lands were sold were void. And, in
discussing this question, we repeat what we said in Famingion v.
Investment Co., 1 N. D. 102, 45 N. W. 193: “Respondent attacks
the validity of the tax, and the burden is upon him to establish
its invalidity; and it is not enough, for the purposes of this case,
that the court cannot be able to say from the evidence that the
tax is valid. The presumption is that the tax is valid, and
and this presumption necessarily extends to every act upon
which the tax in any measure depends. The court must be able,
upon the evidence, to pronounce judgment against its validity.”
See cases cited.

The first attack in this case is directed against the assessment.
The assessor is the person who initiates the tax proceedings.
An assessment is absolutely necessary to any valid tax. The law
requires the assessor to assess all property not by law exempt
from taxation, and to assess it at its actual value. Necessarily,
in this process, two things are left to the judgment of the
assessor: He must say primarily what is the actual value of the
property. To do this with any approach to accuracy requires
broad knowledge, extended experience, and excellent judgment.
He must also say whether or not any given piece of property
belongs to any of the classes which are by law exempt. Simple
as this may appear, it is often a difficult and delicate task. The
law exempts from taxation all property of the United States, of
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the state, and of the county and municipal corporations; also all
property used exclusively for school, religious, cemetery, or
charitable purposes. To fix the title of property, or declare the
use to which it is exclusively devoted, requires the highest order
of judgment, and often a considerable knowledge of law. But
the duty of deciding these matters must be lodged some where,
and the legislature has seen proper to lodge it primarily with the
assessor. And in deciding these matters the assessor acts as a
judicial officer. See Famington v. Investment Co., supra, and
authorities cited; also 7yler v. Cass Co., 1' N. D. 369-383, 48 N.
W. Rep. 232, 234. This being true, and the determinations of the
assessor being in the nature of judgments, it is fundamental that
errors and mistakes of judgment while acting within his ‘jurisdic-
tion do not invalidate the assessment. This very question of
under valuation and omission from the assessment roll has fre-
quently been before the courts, and, unless accompanied by fraud
either in fact or law, we find no case, save in Wisconsin, where it
has ever been held to invalidate the tax. In Dillingham v. Snow,
5 Mass. 547 (decided in 1809), the court, in an opinion by Chief
Justice Parsons, ruled the point squarely. The action was tres-
pass against the assessors by one whose property had been seized
for taxes. It wasshown that the assessors had purposely omitted
the real estate of non-residents from the assessment roll. The
court held that there was no authority for so doing, and that it
was a violation of a statutory provision. It is then said, “The
last question is whether, in consequence of this irregularity, the
assessment complained of is void, and the assessors answerable
in this action as trespassers with force and arms.” It will be
noticed that the liability of the assessor is made to turn upon the
single point of the validity of the assessment. The learned jurist,
among other remarks exceedingly pertinent to this case, says:
“It deserves great consideration before we decide that the assess-
ment, through an error in judgment or mistake of the assessors,
is void, so that no part of it can be collected.” And again:
“Now, when judicial officers, deriving their authority from the
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law, mistake or errin the execution of their authority, in a case
clearly within their jurisdiction, which they have not exceeded,
we know of no taw declaring them to be trespassors vi et armis.
If the law were otherwise respecting assessors, who, when chosen
are compelled to serve or pay a fine, hard indeed would be their
case. But the same law must apply to them as to inferior judicial
officers.” And in conclusion: ‘‘But we are all satisfied that for
an error in judgment committed by the assessors, in omitting to
assess some taxable estate, they are not answerable as trespassers
with force and arms.” Merritt v. Farris, 22 1ll. 303, was a case
where taxable property had been omitted from the assessment
roll, and it was urged that the tax was void because the assess-
ment was a violation of their constitutional provisions requiring
uniformity of taxation. But the court refused to entertain the
thought that the constitution makers ever intended that the
omission of the taxable property by an assessor should invalidate
the entire tax, and thus defeat the collection of all revenues for
the year.. Indeed, there is an intimation in that case that the
only remedy of the taxpayer, even for a corrupt omission by the
assessor, would be a personal action against the derelict officer.
This case was expressly approved in Dunkam v. City of Chicago,
55 I11. 357, and Spencer v. People, 68 111. s10. The case of Albany
and West Stockbridge R. Co. v. Town of Canaan, 16 Barb. 244,
while a case of over valuation, yet the plenary power of the
assessor acting within his jurisdiction is fully recognized. Says
the court: “Though it could be demonstrated that the assessors
had erred, and that egregiously, in this judgment, no tribunal has
been endowed with power to correct such error. Like the ver-
dict of a jury, if founded on correct principles it must stand, how-
ever much its conclusions may surprise us.” In Williams v.
Inhabitants of School District No. 1, 21 Pick. 75, the assessors
intentionally omitted to tax one of the inhabitants of the district;
and the court, through Chief Justice Shaw, said: “If this was
done through error of judgment, or any error or mistake of the
law in this regpect, it does not invalidate the whole tax. The
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case shows nothing more.” From the case of People v. McCreery,
34 Cal 432, we quote one of the head notes: ‘“The omission of
an assessor to assess certain parcels of property subject thereto,
whether arising from a misapprehension of the law, or by giving
effect to void provisions of statute, or a mistake of fact, will not
invalidate his general assessment list.” The case of Van Deventer
v. Long Island City, 139 N. Y. 133, 34 N. E. Rep. 775, is very
much in point upon the question of the legality of this assess-
ment. That action, like this, was brought to set aside tax sales
running through a number of years, and on the ground that in
each of said years a large amount of taxable real estate in the
city had been intentionally omitted from the assessment roll.
But the court said: *“The assessors in making the assessments
acted judicially, and if they omitted any property from the
assessment rolls, either by mistake or design, the entire assess-
ments are not thereby rendered invalid. An assessment roll is in
the nature of a judgment, and it was never heard that a judgment
rendered by an officer exercising judicial functions was void
because, by a mistake or design, he had made it too large or too
small, in a case where he had the jurisdiction, and acted within his
jurisdiction.” See, also, Henry v. Town of Chester, 15 Vt. 460;
Spear v. Town of Braintree, 24 Vt. 414; State v. Platt, 24 N. J. L.
108-120; [Insurance Co. v. Yard, 17 Pa. St. 331-339; Watson v.
Inhabitants of Princeton, 4 Metc. (Mass.) 599; Muscatine v. Missis-
sippi & M. R. Co., Fed. Cas. No. 9,971.

To our mind, the reasoning of the foregoing cases is unassail-
able, and they furnish us ample authority for holding that any
error of judgment upon the part of an assessor in fixing the value
of property for taxation, however great, if not such as to show
fraud on his part, will not invalidate his entire assessment; nor
will an omission of taxable property from the assessment roll,
whether arising from inadvertence or design, through a mistake
of fact or law, invalidate such assessment. We are aware that in
Wisconsin this doctrine is not admitted to the extent stated. In
that state the cases are largeiy based upon the opinion in Weeks



SHUTTUCK o. SMITH. 65

v. City of Milwaukee, 10 Wis. 242. In that case valuable prop-
erty (a large hotel) was admitted from the assessment roll, not
because there was any pretense that it was exempt under any
state law, but because the city council, deeming the hotel an
advantage to the city, had directed that it be omitted. This was
held to invalidate the entire assessment. But even there we find
in the opinion this language, on page 264. *“Omissions of this
character, arising from mistakes of fact, erroneous computations,
or errors of judgment on the part of those to whom the execution
of the taxing laws is entrusted, do not necessarily vitiate the
whole tax.” Butin Kneeland v. City of Milwaukee, 15 Wis. 454,
and Hersey v. Supervisors, 16 Wis. 198, and Joknson v. City of Osh-
kosh,65 Wis. 473, 27 N. W. Rep. 320, the able Supreme Court of that
state distinctly held that the assessor, in omi'tting from the roll
property which he believed to be by law exempt, vitiated the
entire tax, notwithstanding the good faith of the assessor. These
cases are greatly relied upon by respondent. " But we think the
application of such a doctrine to judicial officers is attended with
great danger. We know of no instance of its application to any
other judicial officer, and we know of no reason why assessors
should be made an exception. The great weight of authority is
against it.

We do not, in this opinion, discuss the question of the effect
upon the assessment of fraud in law or fraud in fact upon the
part of the assessor, because we do not deem such a question
involved. There is an allegation of fraud in the pleadings, but it
is entirely unsustained by the proof. We will briefly refer to the
testimony, in order to show that this case come clearly within the
principles we have announced: The same party was assessor in
the City of Fargo during all the years in question, and for several
years prior thereto. He gave some general testimony as follows:
“In these various years, when assessing property in the City of
Fargo, and those places over which I had jurisdiction, I assessed
the entire property of the city equitably, and on the same basis

N. D. R—7}
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of valuation, and according to a true and a fair valuation thereof,
as I understood it.” And again: *I state that there was never
any property intentionally omitted from my assessment roll; that
is, property which I regarded as taxable property. The county
auditor makes the assessment roll, and, where I have not put
values against his descriptions, it 1s because, to the best of my
knowledge, that the property is exempt under the law.” Con-
cerning the Columbia Hotel, he testified that he assessed the lots
the same as other lots in the neighborhood, and, when it was first
completed, assessed the building at $30,000. This the board of
equalization, on application of the hotel company reduced. Sub-
sequently, in fixing the value, he took into consideration the fact
that it was not paying property. The assessment was probably
too low, but it was a clear error of judgment upon the part of the
assessor. Concerning the property of the Northern Pacific
Railroad Company, outside the limits of the right of way, it
appears that in 1888 the assessor assessed this property, and the
attorney for the company appeared before the board of equaliza-
tion, and had the assessment annulled on the ground that it was
not liable to taxation, by reason of the law taxing railroad com-
panies on gross earnings. Thereupon the assessor deemed such
property exempt for that reason, and did not assess the same.
The evidence need not have gone to that length. We quote
again from Van Deventer v. Long Island City, supra: ‘‘While it
was found by the trial judge that the assessors intentionally and
purposely omitted to assess the real estate, it was not found that
they made the omission knowing that the real estate was liable
to assessment and taxation. It was a legitimate inference, under
the facts found, that the assessment was omitted by the assessors,
in the exercise of their judgment, under the belief that the real
estate thus situated was not liable to taxation.” This disposes of
the attack upon the assessments of the city assessor. But it is
alleged that farming lands in Cass County were assessed only at
#6 and a fraction per acre, while they were worth $10, and wit-
nesses swear that they were worth the latter sum, or more. The
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witnesses differ in their estimate, clearly showing that it is a
matter of opinion, and there is nothing whatever in the case
indicating in any way that the assessment made by the assessor -
did not represent his honest judgment as to valuation; and when
we remember that his assessment, without material alteration,
passed the scrutiny of both the county and state boards of equali-
zation, whose sworn duty it is to raise the property to its true
value, if under valued, we find that the judgment of the assessor
had fair support, although it needs none tor the purposes of this
case.

There remains yet to be considered the assessment made by
the state board of equalization upon the main line of the North-
ern Pacific Railroad, and, in considering this question, we must
keep constantly in mind the fact that the taxes are presumed to
be valid, and the burden rests upon the respondent to establish
their invalidity. This he claims he has done, by showing that
the valuation, as fixed, does not represent the judgment of the
board as to the actual value of the property. This claim is based
upon the record of the proceedings of the said board, as intro-
duced in evidence. During the sessions of said board each year,
there was introduced and passed a resolution; the wording being
the same in each instance, except the year named. We quote
the preamble to the resolution: *“Whereas, there is a question as
to the legal right of the State of North Dakota to assess the right
of way of the main line of the Northern Pacific Railroad Com-
pany for taxation, and, in order to compromise and secure the
collection of taxes upon such right of way for the year 1891 with-
out litigation, it is deemed advisable to assess such main line at
less than, in the judgment of this board, should otherwise be
assessed, resolved,” etc. It may fairly be claimed for this pre-
amble that it shows that the valuation fixed upon the property
was less, in the judgment of the board, than the actual value of
the property. But there was another question involved—a ques-
tion which the board of equalization, sitting as a board of
assessors, was bound to consider—and that was whether or not
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the property could be taxed by the State of North Dakota. It is
matter of notorious knowledge in this state that that question
arises on the language contained in the origihal charter of the
Northern Pacific Railroad Company, as granted by the United
States. That charter was granted in 1864, long before the State
of North Dakota was carved out of the Territory of Dakota, and
it contains this language: *"That the right of way through the
public lands be and the same is hereby granted to the said
Northern Pacific Railroad Company, its successors and assigns,
for the construction of a railroad and telegraph as proposed.
* * * Said way is granted to said railroad to the extent of
two hundred feet in width on each side of said railroad where it
may pass through the public domain, including all necessary
ground for station buildings, work shops, depots, machine shops,
and switches, side tracks, turn tablés, and water stations; and the
right of way shall be exempt from taxation within the territories
of the United States.” 13 Stat. 367. A casual reading of this
language shows that the right of the State of North Dakota to
tax the right of way of the Northern Pacific Railroad Company
is indeed in doubt. It is a question of greatest importance to
this state, and in the condition of this record; and, with the
parties here before us, it would be highly improper for this court
to, in any measure, intimate an opinion on this subject. We do
not do so. But we do say that if the preamble quoted, or if this
record as a whole, established it as a fact that, in the judgment
of the board, the State of North Dakota had the right to tax this
property, then, indeed, the validity of this entire tax would be a
grave question, and one upon which we find no authority. We
must be permitted to doubt the power of any board of assessors
to compromise and fritter away public rights which they believe
to exist. But the record in this case does not show that such
was the judgment of the board, nor have we a right to presume
that such was their judgment, because that requires usto presume
that they did, or attempted to do, an unlawful thing. Rather, it
is our duty, in the support of this tax, to presume that this low
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valuation was fixed because, in the judgment of the board, the
property was exempt from taxation. Nor is this presumption
inconsistent with the fact that the board placed a valuation on
the property. They were the agents of the state charged with
the duty of providing revenue for the state; anxious to make that
revenue as ample as could reasonably be done. If the board
knew—and the preamble clearly indicates that it did know—that
the railroad company, in the uncertainty, surrounding the ques-
tion, was willing to pay something rather than litigate, the board
might readily conclude that its duty to the state required it to
assess the railroad property to the last farthing that could be
collected without forcing a litigation that might demonstrate that
the railroad company was not required to pay anything. Upon
that theory, if thereby it injured anybody, it was the railroad
company; and, to the extent that it injured the railroad company,
it benefited all the other taxpayers of the state, including respon-
dent, and they could not be heard to object to such action.
Respondent failed to prove that the assessment of the railroad
company was invalid. ’

Respondent also pleads that there was no valid levy of taxes
for the years included in the tax sales, and in this court he urges
that the evidence supports the allegation. The first attack is
upon the state levy for the year 1890. Section 48, Ch. 132, Laws
1890, which went into effect March 11, 1890, provided that the
state tax should be levied by the legislative assembly. The
legislature that passed that act levied no tax whatever for the
yeai' 1890. That was our first year of statehood. Prior thereto
the territorial tax had been levied by the territorial board of
equalization. Comp. Laws, § 1588. When the state board of
equalization—which succeeded to the general duties of the
territorial board—met in August, 1890, it proceeded to levy a
state tax within the limit prescribed by law. The counties were
notified of the tax so levied, and it was carried out on the tax
lists. When the legislature convened in 1891, it proceeded by
chapter 104 of the laws of that session to legalize the tax so
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levied by the state board of equalization, and declare it as valid
for all intents and purposes as if made by the legislative assem-
bly as provided by law. The state had a right to levy a tax. The
levy thus sought to be invalidated was one that the legislature
might originally have made, or might have authorized the board
of equalization to make. Clearly, under the authorities, the
legislature could cure this defective levy. See Desty, Tax'n, 617,
618, and the cases cited; Cooley, Tax'n, 300, note 2. It may be
proper to add that Ch. 106, Laws 1891, removed the duty of
levying the state tax from the legislature, and placed it again
upon the board of equalization.

The validity of the levy made by the county commissioners of
Cass County in each of said years is denied. This denial is based
upon an alleged failure of the board to comply with the pro-
visions of said section 48 of the revenue law of 18go. That sec-
tion provides that the county tax shall be levied by the county
commissioners at the July meeting in each year, and that “such
taxes shall be based upon an itemized statement of the county
expenses for the ensuing year, which statement shall be included
in the published proceedings of the board,” etc. It is claimed
that the levy was not based upon the required statement. To
establish this claim, the respondent introduced in evidence the
record of the levy made by the county commissioners each year.
This record shows that in each of said years the county levy was
made by resolution duly passed, which embraced a levy of
specific amounts for some 17 different and specific purposes, all of
which were ordinary and legitimate county expenses. We note
some of them:

For interest and sinking fund.___.._ ... .___..__.. $22,000
For roads and bridges__ .. _._._.__. .. ... ......... 500
For District Court._ _________ . _.__._ ... _._....... 10,000
For Justice Court__ .. _____ . __ . .. __._...._._. 3,000
For countyjail . __. ______ . ... ... . 1,500

The entire levy is thus itemized, and a specific amount levied
for each item. No part of the proceedings of the county board
is offered in evidence, save the offer and adoption of this resolu-
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