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2The Honorable Samuel A. Alito, Jr., of New Jersey, formerly a judge
of the United States Court of Appeals for the Third Circuit, was
nominated by President Bush on October 31, 2005, to be an Associate
Justice of this Court; the nomination was confirmed by the Senate on
January 31, 2006; he was commissioned and took the oaths of office and
He was presented to the Court on February

16, 2006. See post, p. VIL
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Associ-
ate Justices of this Court among the circuits, pursuant to Title 28,
United States Code, Section 42, and that such allotment be entered
of record, effective September 7, 2005, viz.:

For the District of Columbia Circuit, RUTH BADER GINSBURG,
Associate Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, CLARENCE THOMAS, Associate Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, STEPHEN BREYER, Associate Justice.

September 7, 2005.

(For next previous allotment, see 512 U. S., p. VI.)
(For next subsequent allotment, see post, p. V.)
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective October 11, 2005, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

October 11, 2005.

(For next previous allotment, see 545 U. S., p. VI.)
(For next subsequent allotment, see post, p. VI1.)



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see ante, p. V.)
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APPOINTMENT OF JUSTICE ALITO
SUPREME COURT OF THE UNITED STATES

THURSDAY, FEBRUARY 16, 2006

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE SOUTER, JUSTICE THOMAS,
JUSTICE GINSBURG, JUSTICE BREYER, and JUSTICE ALITO.

THE CHIEF JUSTICE said:

This special sitting of the Court is held today to receive
the Commission of the newly appointed Associate Justice
of the Supreme Court of the United States, Samuel A.
Alito, Jr. The Court now recognizes the Attorney General
of the United States, Alberto Gonzales.

Attorney General Gonzales said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the Commission which has been issued to the Honorable
Samuel A. Alito, Jr., as an Associate Justice of the Supreme
Court of the United States. The Commission has been duly
signed by the President of the United States and attested by
me as the Attorney General of the United States. I move
that the Clerk read the Commission and that it be made part
of the permanent records of this Court.

THE CHIEF JUSTICE said:

Thank you, General Gonzales, your motion is granted.
Mr. Clerk, will you please read the Commission?

VII



VIII APPOINTMENT OF JUSTICE ALITO

The Clerk read the Commission:
GEORGE W. BUSH,
PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:

Know YE; That reposing special trust and confidence in
the Wisdom, Uprightness, and Learning of Samuel A. Alito,
Jr., of New Jersey, I have nominated, and, by and with the
advice and consent of the Senate, do appoint him an Associ-
ate Justice of the Supreme Court of the United States, and
do authorize and empower him to execute and fulfill the du-
ties of that Office according to the Constitution and Laws of
the said United States, and to Have and to Hold the said
Office, with all the powers, privileges and emoluments to the
same of right appertaining, unto Him, the said Samuel A.
Alito, Jr., during his good behavior.

In testimony whereof, I have caused these Letters to be
made patent and the seal of the Department of Justice to be
hereunto affixed.

Done at the City of Washington, this thirty-first day of
January, in the year of our Lord two thousand six, and of
the Independence of the United States of America the two
hundred and thirtieth.

[SEAL] GEORGE W. BusH
By the President:
ALBERTO GONZALES,
Attorney General

THE CHIEF JUSTICE said:

I now ask the Deputy Clerk of the Court to escort Justice
Alito to the bench.



APPOINTMENT OF JUSTICE ALITO IX

THE CHIEF JUSTICE said:
Are you ready to take the oath?

Justice Alito said:

I am.

THE CHIEF JUSTICE said:

Raise your right hand and repeat after me.

Justice Alito said:

I, Samuel A. Alito, Jr., do solemnly swear that I will ad-
minister justice without respect to persons, and do equal
right to the poor and to the rich, and that I will faithfully
and impartially discharge and perform all the duties incum-
bent upon me as an Associate Justice of the Supreme Court
of the United States under the Constitution and laws of the
United States. So help me God.

SAMUEL A. ALITO, JR.

Subscribed and sworn to before me this sixteenth day of
February, 2006.
JOHN G. ROBERTS, JR.
Chief Justice

THE CHIEF JUSTICE said:

JUSTICE ALITO, on behalf of all the members of the Court,
it is my pleasure to extend to you a very warm welcome as
the 110th Justice of the Supreme Court of the United States,
and to wish you a long and happy career in our common
calling.
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DYE ». HOFBAUER, WARDEN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 04-8384. Decided October 11, 2005

After petitioner Dye’s state convictions for murder and firearm possession
were affirmed on appeal, he was denied habeas relief in Federal District
Court. Ultimately, the Sixth Circuit affirmed, holding that, although
Dye had raised a prosecutorial misconduct claim in state court, the rec-
ord did not show that it was presented as a violation of a federal right;
and concluding that, even had Dye properly raised the claim in state
court, the habeas petition’s prosecutorial misconduct allegations were
too vague and general to be considered fairly presented.

Held: Dye’s federal claim was properly raised in state court, and his fed-
eral habeas petition presented that claim with sufficient clarity. Con-
trary to the Sixth Circuit’s holding, the District Court record contains
the brief Dye filed in state court, which sets out the federal claim, outlin-
ing specific prosecutorial misconduct allegations and citing the Fifth and
Fourteenth Amendments and several relevant federal cases. That brief
was clear that the prosecutorial misconduct claim was based, at least in
part, on a federal right. The Sixth Circuit’s alternative holding is also
incorrect. The federal habeas petition made clear and repeated refer-
ences to an appended supporting brief, which presented Dye’s federal
prosecutorial misconduct claim with more than sufficient particularity.

Certiorari granted; 111 Fed. Appx. 363, reversed and remanded.
1
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PER CURIAM.

Tried by a jury for the third time, petitioner Paul Allen
Dye was convicted in the Recorders Court in Detroit, Michi-
gan, on two counts of murder and one count of possession of
a firearm during commission of a felony. His defense in each
of his three trials was that the crimes were committed by
one of the prosecution’s key witnesses, who was present at
the scene of the crimes.

The Michigan Court of Appeals upheld the convictions on
direct review, People v. Dye, No. 136707 (Nov. 28, 1995) (per
curiam), App. to Pet. for Cert. 109, and further review was
denied by the Supreme Court of Michigan, People v. Dye,
453 Mich. 852, 551 N. W. 2d 189 (1996). Petitioner sought
relief in habeas corpus in the United States District Court
for the Eastern District of Michigan, alleging various federal
constitutional claims. Denied relief, petitioner appealed to
the United States Court of Appeals for the Sixth Circuit.

Over the next five years, the Court of Appeals issued vari-
ous orders and two opinions in the case. 45 Fed. Appx. 428
(CA6 2002) (Dye D), 111 Fed. Appx. 363 (CA6 2004) (Dye I1).
In Dye I, a majority of a divided three-judge panel ruled the
state prosecutor had engaged in flagrant misconduct dur-
ing the jury trial. On this ground it reversed the District
Court’s order denying habeas relief. The panel did not ad-
dress petitioner’s other claims. 45 Fed. Appx., at 428, n. 1.

Respondent moved for panel or en banc rehearing. In the
time between this motion and its disposition one of the
judges in the majority retired, and the record was returned
to the District Court.

In Dye 11, a reconstituted panel granted the petition for
rehearing and ruled in favor of respondent. In an opinion
authored by the original panel’s dissenting judge, the Court
of Appeals held that, although Dye had raised a prosecutorial
misconduct claim in state court, the record did not show that
he presented it there as a violation of a federal right. “Be-
cause the brief filed by the petitioner in his direct appeal to
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the Michigan Court of Appeals is not in the record, we have
no way of determining exactly how he framed the issue in
state court.” 111 Fed. Appx., at 364. As further support
for its conclusion, the panel noted the Michigan Court of Ap-
peals’ decision analyzed the relevant claim only in terms of
state law. The panel concluded, moreover, it would decline
to address the claim even if Dye had properly raised it in
state court because the federal habeas corpus petition’s alle-
gations were too vague and general to be considered fairly
presented. Ibid. Stating that its previous opinion, Dye I,
had disposed of any remaining claims, the Dye II panel va-
cated the prior judgment and affirmed the District Court’s
denial of the habeas corpus petition.

Dye seeks review here. There are two errors in Dye I1
meriting reversal of the judgment.

First, the Court of Appeals was incorrect in Dye II to
conclude that, when seeking review in the state appellate
court, petitioner failed to raise the federal claim based on
prosecutorial misconduct. The Court of Appeals examined
the opinion of the state appellate court and noted that it
made no mention of a federal claim. That, however, is not
dispositive. Failure of a state appellate court to mention a
federal claim does not mean the claim was not presented to
it. “It is too obvious to merit extended discussion that
whether the exhaustion requirement . . . has been satisfied
cannot turn upon whether a state appellate court chooses to
ignore in its opinion a federal constitutional claim squarely
raised in petitioner’s brief in the state court ....” Smith
v. Digmon, 434 U. S. 332, 333 (1978) (per curiam,).

Contrary to the holding of the Court of Appeals, the Dis-
trict Court record contains the brief petitioner filed in state
court, and the brief sets out the federal claim. The fourth
argument heading in his brief before the Michigan Court of
Appeals states: “THE PROSECUTOR DENIED DE-
FENDANT DUE PROCESS OF LAW AND A FAIR
TRIAL BY NUMEROUS INSTANCES OF MISCON-
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DUCT.” App. to Pet. for Cert. 80 (capitalization in origi-
nal). Outlining specific allegations of prosecutorial miscon-
duct, the text of the brief under this argument heading cites
the Fifth and Fourteenth Amendments to the Constitution
of the United States. It further cites the following federal
cases, all of which concern alleged violations of federal due
process rights in the context of prosecutorial misconduct:
Donnelly v. DeChristoforo, 416 U.S. 637 (1974); Berger v.
United States, 295 U. S. 78 (1935); United States v. Valentine,
820 F. 2d 565 (CA2 1987); United States v. Burse, 531 F. 2d
1151 (CA2 1976).

This is not an instance where the habeas petitioner failed
to “apprise the state court of his claim that the . . . ruling of
which he complained was not only a violation of state law,
but denied him the due process of law guaranteed by the
Fourteenth Amendment.” Duncan v. Henry, 513 U. S. 364,
366 (1995) (per curiam). Nor is this a case where a state
court needed to look beyond “a petition or a brief (or a simi-
lar document)” to be aware of the federal claim. Baldwin
v. Reese, 541 U. S. 27, 32 (2004). The state-court brief was
clear that the prosecutorial misconduct claim was based, at
least in part, on a federal right. It was error for the Court
of Appeals to conclude otherwise.

A second reason the Dye II panel denied relief was that
the habeas petition filed in the United States District Court
presented the prosecutorial misconduct claim in too vague
and general a form. This alternative holding cannot rescue
the Dye II judgment, for it, too, is incorrect. The habeas
corpus petition made clear and repeated references to an
appended supporting brief, which presented Dye’s federal
claim with more than sufficient particularity. See Fed.
Rules Civ. Proc. 81(a)(2), 10(c). As the prosecutorial miscon-
duct claim was presented properly, it, and any other federal
claims properly presented, should be addressed by the Court
of Appeals on remand.
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The motion to proceed in forma pauperis and the petition
for certiorari are granted. The judgment of the Court of
Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.
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SCHRIRO, DIRECTOR, ARIZONA DEPARTMENT OF
CORRECTIONS ». SMITH

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 04-1475. Decided October 17, 2005

Respondent Smith was convicted of murder, kidnaping, and sexual assault
and was sentenced to death. His conviction and sentence were affirmed
on direct appeal, and state postconviction relief was denied. In none of
these proceedings did Smith argue that he was mentally retarded or
that such retardation made him ineligible for the death penalty. Smith
then sought federal habeas relief. After this Court’s decision in Atkins
v. Virginia, 536 U.S. 304, Smith began to assert that he is mentally
retarded and cannot, under Atkins, be executed. The Ninth Circuit
ordered suspension of all federal habeas proceedings, directed Smith to
institute proceedings in the proper Arizona trial court, and ordered that
the issue whether Smith is mentally retarded be determined by jury
trial.

Held: The Ninth Circuit exceeded its limited habeas authority in com-
manding the Arizona courts to conduct a jury trial to resolve Smith’s
mental retardation claim. Atkins makes clear that “the task of devel-
oping appropriate ways to enforce the constitutional restriction upon
[States’] execution of sentences” falls to the States in the first instance.
536 U. S., at 317.

Certiorari granted; vacated and remanded.

PER CURIAM.

In 1982, an Arizona jury convicted respondent Robert
Douglas Smith of first-degree murder, kidnaping, and sex-
ual assault. He was sentenced to death. The convictions
and sentence were affirmed on direct appeal, and Smith’s
state petitions for postconviction relief proved unsuccessful.
Smith then filed a petition for a writ of habeas corpus in the
United States District Court for the District of Arizona. In
none of these proceedings did Smith argue that he was men-
tally retarded or that his mental retardation made him ineli-
gible for the death penalty. Smith had, however, presented
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evidence in mitigation during the sentencing phase of his
trial showing that he had low intelligence.

The District Court denied Smith’s petition for habeas cor-
pus in 1996. Following several rounds of appeals, remands,
and petitions for certiorari to this Court (including one suec-
cessful petition by the State, see Stewart v. Smith, 536 U. S.
856 (2002) (per curiam)), and after we had issued our de-
cision in Atkins v. Virginia, 536 U. S. 304 (2002), the case
returned to the Ninth Circuit. Shortly thereafter, Smith
asserted in briefing that he is mentally retarded and cannot,
under Atkins, be executed. The Ninth Circuit ordered sus-
pension of all federal habeas proceedings and directed Smith
to “institute proceedings in the proper trial court of Arizona
to determine whether the state is prohibited from executing
[Smith] in accordance with Atkins.” App. to Pet. for Cert.
A-2. The court further ordered that the issue whether
Smith is mentally retarded must “be determined . . . by a
jury trial unless the right to a jury is waived by the par-
ties.” Ibid.

The State’s petition for certiorari is granted,* the judg-
ment of the Court of Appeals is vacated, and the case is
remanded. The Ninth Circuit erred in commanding the Ari-
zona courts to conduct a jury trial to resolve Smith’s mental
retardation claim. Atkins stated in clear terms that “‘we
leave to the State[s] the task of developing appropriate ways
to enforce the constitutional restriction upon [their] ex-
ecution of sentences.”” 536 U.S., at 317 (quoting Ford v.
Wainwright, 477 U. S. 399, 416-417 (1986); modifications in
original). States, including Arizona, have responded to that
challenge by adopting their own measures for adjudicating
claims of mental retardation. While those measures might,
in their application, be subject to constitutional challenge,
Arizona had not even had a chance to apply its chosen proce-

*Smith’s motion to proceed in forma pauperis is also granted.
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dures when the Ninth Circuit pre-emptively imposed its jury
trial condition.

Because the Court of Appeals exceeded its limited author-
ity on habeas review, the judgment below is vacated, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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KANE, WARDEN ». GARCIA ESPITIA

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 04-1538. Decided October 31, 2005

Respondent, a pro se criminal defendant, received no law library access
while in jail before trial and only about four hours of access during trial.
The California courts rejected his claim that such restricted access vio-
lated the Sixth Amendment. The Federal District Court subsequently
denied him habeas relief, but the Ninth Circuit reversed, holding that
his lack of pretrial access to law books violated his constitutional right to
self-representation as established in Faretta v. California, 422 U. S. 806.

Held: The Ninth Circuit erred in holding, based on Faretta, that a viola-
tion of a law library access right is a basis for federal habeas relief. A
necessary condition for such relief is that the state-court decision be
“contrary to, or involv[e] an unreasonable application of, clearly es-
tablished Federal law, as determined by” this Court. 28 U.S.C.
§2254(d)(1). While Faretta establishes a Sixth Amendment right to
self-representation, it does not “clearly establis[h]” a law library access
right.

Certiorari granted; 113 Fed. Appx. 802, reversed and remanded.

PER CURIAM.

Respondent Garcia Espitia, a criminal defendant who
chose to proceed pro se, was convicted in California state
court of carjacking and other offenses. He had received no
law library access while in jail before trial—despite his re-
peated requests and court orders to the contrary—and only
about four hours of access during trial, just before closing
arguments. (Of course, he had declined, as was his right, to
be represented by a lawyer with unlimited access to legal
materials.) The California courts rejected his argument
that his restricted library access violated his Sixth Amend-
ment rights. Once his sentence became final, he petitioned
in Federal District Court for a writ of habeas corpus under
28 U. S. C. §2254. The District Court denied relief, but the
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Court of Appeals for the Ninth Circuit reversed, holding that
“the lack of any pretrial access to lawbooks violated Espitia’s
constitutional right to represent himself as established by
the Supreme Court in Faretta [v. California, 422 U. S. 806
(1975)).”  Garcia Espitia v. Ortiz, 113 Fed. Appx. 802, 804
(2004). The warden’s petition for certiorari and respond-
ent’s motion for leave to proceed in forma pauperis are
granted, the judgment below is reversed, and the case is
remanded.

A necessary condition for federal habeas relief here is that
the state court’s decision be “contrary to, or involv[e] an un-
reasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.”
§2254(d)(1). Neither the opinion below, nor any of the ap-
pellate cases it relies on, identifies a source in our case law
for the law library access right other than Faretta. See id.,
at 804 (relying on Bribiesca v. Galaza, 215 F. 3d 1015, 1020
(CA9 2000) (quoting Milton v. Morris, 767 F. 2d 1443, 1446
(CA9 1985))); ibid. (“Faretta controls this case”).

The federal appellate courts have split on whether Faretta,
which establishes a Sixth Amendment right to self-
representation, implies a right of the pro se defendant to
have access to a law library. Compare Milton, supra, with
United States v. Smith, 907 F. 2d 42, 45 (CA6 1990) (“[Bly
knowingly and intelligently waiving his right to counsel, the
appellant also relinquished his access to a law library”);
United States ex rel. George v. Lane, 718 F. 2d 226, 231 (CAT7
1983) (similar). That question cannot be resolved here, how-
ever, as it is clear that Faretta does not, as §2254(d)(1)
requires, “clearly establis[h]” the law library access right.
In fact, Faretta says nothing about any specific legal aid that
the State owes a pro se criminal defendant. The Bribiesca
court and the court below therefore erred in holding, based
on Faretta, that a violation of a law library access right is a
basis for federal habeas relief.
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The judgment below is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.
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EBERHART ». UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 04-9949. Decided October 31, 2005

On the last day available for post-trial motions after petitioner’s convie-
tion for conspiring to distribute cocaine, he moved for, inter alia, a new
trial, raising a single ground for relief. Nearly six months later, he
raised two additional grounds in a “supplemental memorandum.” The
District Court cited all three grounds in granting his motion. On ap-
peal, the Government argued, for the first time, that the District Court
had abused its discretion because Federal Rule of Criminal Procedure
33(b)(2) provides that any new trial motion “grounded on any reason
other than newly discovered evidence must be filed within 7 days after
the verdict or finding of guilty,” and Rule 45(b)(2) provides that courts
“may not extend” that time “except as stated” in Rule 33 itself. The
Seventh Circuit reversed, finding that the District Court had lacked
jurisdiction to grant a new trial. It relied on United States v. Robin-
son, 361 U. 8. 220, and United States v. Smith, 331 U. S. 469, but ex-
pressed some misgiving that those cases had been undermined by Komn-
trick v. Ryan, 540 U. S. 443, in which this Court construed Federal Rules
of Bankruptey Procedure paralleling Rules 33 and 45 to be nonjurisdic-
tional claim-processing rules that may be forfeited if not properly
raised.

Held: Because the time prescriptions in Rules 33 and 45 are nonjurisdic-
tional, claim-processing rules, the Government forfeited its untimeliness
defense by failing to raise it until after the District Court had reached
the merits. It is implausible that the Bankruptcy Rules construed in
Kontrick can be claim-processing rules, while virtually identical Rules
of Criminal Procedure can deprive federal courts of subject-matter ju-
risdiction. Nothing in Rules 33 and 45 or in this Court’s cases requires
such a dissonance. This result does not require the Court to overrule
Robinson or Smith, which did not address the effect of untimely argu-
ments in support of a motion for new trial when, as here, the district
court is still considering post-trial motions and the case has not yet been
appealed. Although its disposition was in error, the Seventh Circuit
was prudent in adhering to its understanding of precedent while ex-
pressing grave doubts in light of Kontrick.

Certiorari granted; 388 F. 3d 1043, reversed and remanded.
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PER CURIAM.

Federal Rule of Criminal Procedure 33(a) allows a district
court to “vacate any judgment and grant a new trial if the
interest of justice so requires.” But “[alny motion for a new
trial grounded on any reason other than newly discovered
evidence must be filed within 7 days after the verdict or
finding of guilty, or within such further time as the court sets
during the 7-day period.” Rule 33(b)(2). This deadline is
rigid. The Rules provide that courts “may not extend the
time to take any action under [Rule 33], except as stated” in
Rule 33 itself. Rule 45(b)(2). The Court of Appeals for the
Seventh Circuit has construed Rule 33’s time limitations as
“jurisdictional,” permitting the Government to raise non-
compliance with those limitations for the first time on appeal.
388 F. 3d 1043, 1049 (2004). However, there is “a critical
difference between a rule governing subject-matter jurisdie-
tion and an inflexible claim-processing rule.” Kontrick v.
Ryan, 540 U. S. 443, 456 (2004). Rule 33 is an example of
the latter. We grant the petition for certiorari and the mo-
tion for leave to proceed i forma pauperis, and reverse the
judgment of the Seventh Circuit.

I

Petitioner Ivan Eberhart was convicted of one count of
conspiring to distribute cocaine. On the last day available
for post-trial motions, he moved for judgment of acquittal or,
in the alternative, for a new trial. That motion raised a sin-
gle ground for relief—an alleged flaw in a transcript that
had been published to the jury. Nearly six months later,
petitioner filed a “supplemental memorandum” supporting
his motion. Two additional grounds appeared in that fil-
ing—admission of potential hearsay testimony into evidence,
and the District Court’s failure to give a so-called “buyer-
seller instruction” to the jury. 388 F. 3d, at 1047-1048.
Rather than arguing, however, that the untimeliness of the
supplemental memorandum barred the District Court from
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considering the issues it raised, the Government opposed it
on the merits.

The District Court granted the motion for a new trial, cit-
ing all three grounds raised by petitioner. The judge con-
cluded that “‘none of these concerns standing alone or in
pairing would cause me to grant a new trial,”” but that taken
together, they “‘persuade me that the interests of justice
require a new trial.’” Id., at 1048. The judge also pre-
dicted that “‘a new trial will quite likely lead to another
conviction.”” Ibid.

On appeal, the Government pointed to the untimeliness of
petitioner’s supplemental memorandum, and argued that the
District Court had abused its discretion in granting a new
trial based on the arguments that the memorandum had
raised. The Court of Appeals reversed the grant of a new
trial, finding that the District Court had lacked jurisdiction
to grant one. The Seventh Circuit observed: “The Supreme
Court has held that Rule 45(b)’s prohibition on extensions of
time is ‘mandatory and jurisdictional.”” Id., at 1049 (quot-
ing United States v. Robinson, 361 U. S. 220, 229 (1960), and
citing United States v. Smith, 331 U. S. 469, 474, n. 2 (1947)).
Based on Robinson and Smith, the Seventh Circuit ex-
plained, “‘[wle have previously emphasized that [Rule 33’s]
7-day period is jurisdictional, and that the court is without
jurisdiction to consider even an amendment to a timely new
trial motion if it is filed outside the seven day period, absent
a timely extension by the court or new evidence.”” 388
F. 3d, at 1049 (quoting United States v. Washington, 184 F. 3d
653, 6569 (CAT 1999)).

The Court of Appeals did, however, express some misgiv-
ing. After describing the holding of Kontrick, it com-
mented that “[t]he reasoning of Kontrick may suggest that
Rule 33’s time limits are merely inflexible claim-processing
rules that could be forfeited if not timely asserted.” 388
F. 3d, at 1049. It concluded, however, that even if Kontrick
had undermined Robinson and Smith, “we are bound to fol-



Cite as: 546 U. S. 12 (2005) 15

Per Curiam

low them until expressly overruled by the Supreme Court.”
388 F. 3d, at 1049 (citing Agostini v. Felton, 521 U. S. 203,
237 (1997)).

II

In Kontrick, we determined that defenses made available
by the time limitations of Federal Rules of Bankruptecy
Procedure 4004 and 9006 may be forfeited. 540 U.S., at
458-460. They are not “jurisdiction[al],” but are instead
“claim-processing rules,” that may be “unalterable on a
party’s application” but “can nonetheless be forfeited if the
party asserting the rule waits too long to raise the point.”
Id., at 456. 1In Kontrick, the debtor responded on the merits
to a creditor’s untimely objection to his discharge. He did
not raise the untimeliness issue, and the court resolved the
merits in favor of the creditor. On motion for reconsidera-
tion and on appeal, the debtor raised the argument that
Rules 4004 and 9006 “have the same import as provisions
governing subject-matter jurisdiction.” Id., at 455. We re-
jected this assertion and found that the debtor had forfeited
the timeliness argument.

The Rules we construed in Kontrick closely parallel those
at issue here. Like a defendant wishing to move for a new
trial under Federal Rule of Criminal Procedure 33, a creditor
wishing to object to a debtor’s discharge in Chapter 7 liqui-
dation proceedings has a set period of time to file with the
court (measured, in the latter context, from “the first date
set for the meeting of creditors”). Fed. Rule Bkrtcy. Proc.
4004(a). If a creditor so moves, “the court may for cause
extend the time to file a complaint objecting to discharge.”
Rule 4004(b). And using language almost identical to Fed-
eral Rule of Criminal Procedure 45(b)(2)’s admonition that
“[t]he court may not extend the time to take any action under
Rules 29, 33, 34, and 35, except as stated in those rules,”
Bankruptcy Rule 9006(b)(3) states that “[t]he court may en-
large the time for taking action under Rules 1006(b)(2),
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1017(e), 3002(c), 4003(b), 4004(a), 4007(c), 8002, and 9033, only
to the extent and under the conditions stated in those rules.”

It is implausible that the Rules considered in Kontrick can
be nonjurisdictional claim-processing rules, while virtually
identical provisions of the Rules of Criminal Procedure can
deprive federal courts of subject-matter jurisdiction. Noth-
ing in Rules 33 or 45 or our cases requires such a dissonance.
Moreover, our most recent decisions have attempted to
brush away confusion introduced by our earlier opinions.
“Clarity would be facilitated,” we have said, “if courts and
litigants used the label ‘jurisdictional’ not for claim-
processing rules, but only for prescriptions delineating the
classes of cases (subject-matter jurisdiction) and the persons
(personal jurisdiction) falling within a court’s adjudicatory
authority.” Kontrick, 540 U. S., at 455. We break no new
ground in firmly classifying Rules 33 and 45 as claim-
processing rules, despite the confusion generated by the
“less than meticulous” uses of the term “jurisdictional” in
our earlier cases. Id., at 454.

The Seventh Circuit correctly identified our decisions in
Smith and Robinson as the source of the confusion. 388
F. 3d, at 1049. Since we have not “expressly overruled”
them, it held, petitioner’s appeal had to be dismissed. Ibid.
Those cases, however, do not hold the limits of the Rules to
be jurisdictional in the proper sense that Kontrick describes.
See 540 U. S., at 455. We need not overrule Robinson or
Smith to characterize Rules 33 and 45 as claim-processing
rules.

In Smith, the District Judge rejected a Rule 33 motion for
a new trial, and the conviction was affirmed on appeal. 331
U.S., at 470. After the defendant was taken into custody,
the District Judge changed his mind. Purporting to act
under the authority of Rule 33, he issued an order vacating
his earlier judgment and granting a new trial. Id., at 471.
Although we observed in a footnote that “[t]he policy of the
Rules was not to extend power indefinitely but to confine
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it within constant time periods,” id., at 473-474, n. 2, that
observation hardly transforms the Rules into the keys to
the kingdom of subject-matter jurisdiction. Rather, as we
emphasized in the text, the District Judge could not use Rule
33 to sidestep a pre-existing basic principle of judicial
process—that once a final judgment is issued and the court
of appeals considers a case, a district court has no power to
act on it further. This was a consequence, however, not of
the Rule, but of the Rule’s failure to alter prior law. Smith
does not address the effect of untimely arguments in support
of a motion for new trial when, as here, the district court is
still considering post-trial motions and the case has not yet
been appealed.

Nor does Robinson address that circumstance. Defend-
ants were 11 days late in filing their notices of appeal under
(what was then) Rule 37. The Government responded not
by contesting the merits of the appeal, but by moving to
dismiss on the basis of untimeliness. 361 U. S,, at 221. The
Court of Appeals determined that if the District Court found
that the untimely notices of appeal sprang from “excusable
neglect,” it could allow the appeals. On remand, the Dis-
trict Court so found. Id., at 222. We held that the Court
of Appeals was wrong in having failed to dismiss under Rule
45(b). Id., at 229-230. Robinson is correct not because the
District Court lacked subject-matter jurisdiction, but be-
cause district courts must observe the clear limits of the
Rules of Criminal Procedure when they are properly in-
voked. This does not mean that limits like those in Rule
33 are not forfeitable when they are not properly invoked.
Despite its narrow and unremarkable holding, Robinson has
created some confusion because of its observation that
“courts have uniformly held that the taking of an appeal
within the prescribed time is mandatory and jurisdic-
tional.” Id., at 229 (emphasis added). Indeed, we used the
phrase “mandatory and jurisdictional” four times in the opin-
ion. And subsequent opinions have repeated this phrase,
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attributing it directly or indirectly to Robinson. See, e.g.,
Hohn v. United States, 524 U. S. 236, 247 (1998); Budinich v.
Becton Dickinson & Co., 486 U. S. 196, 203 (1988); Griggs V.
Provident Consumer Discount Co., 459 U. S. 56, 61 (1982)
(per curiam); Browder v. Director, Dept. of Corrections of
Ill., 434 U. S. 257, 264, 271-272 (1978). But see Houston V.
Lack, 487 U. S. 266, 269 (1988) (reversing an order dismissing
an appeal as jurisdictionally out of time when “[n]either the
Distriet Court nor respondent suggested that the notice of
appeal might be untimely”); Thompson v. INS, 375 U. S. 384,
386 (1964) (per curiam) (permitting appeal, when petitioner
conceded that post-trial motions were served late, in part
because petitioner “relied on the Government’s failure to
raise a claim of untimeliness when the motions were filed”).

As we recognized in Kontrick, courts “have more than oc-
casionally used the term ‘jurisdictional’ to describe emphatic
time prescriptions in rules of court.” 540 U. S., at 454. See
also ibid. (citing Robinson as an example of when we have
been “less than meticulous” in our use of the word “jurisdic-
tional”). The resulting imprecision has obscured the central
point of the Robinson case—that when the Government
objected to a filing untimely under Rule 37, the court’s duty
to dismiss the appeal was mandatory. The net effect of
Robinson, viewed through the clarifying lens of Kontrick, is
to admonish the Government that failure to object to un-
timely submissions entails forfeiture of the objection, and to
admonish defendants that timeliness is of the essence, since
the Government is unlikely to miss timeliness defects very
often.

Our more recent cases have done much to clarify this
point. For instance, in Carlisle v. United States, 517 U. S.
416 (1996), we held that a court may not grant a postverdict
motion for a judgment of acquittal that is untimely under
Federal Rule of Criminal Procedure 29(c) when the prosecu-
tor objects. As we pointedly noted in Kontrick, our holding
in Carlisle did not “characterize [Rule 29] as ‘jurisdic-
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tional.”” 540 U.S., at 454-455. See also Scarborough v.
Principi, 541 U. S. 401, 413-414 (2004) (relying on Kontrick
to hold that time limitations on applications for attorney’s
fees under the Equal Access to Justice Act, 28 U.S.C.
§2412(d)(1), did not implicate subject-matter jurisdiction).

After Kontrick, it is difficult to escape the conclusion that
Rule 33 motions are similarly nonjurisdictional. By its
terms, Rule 45(b)(2) has precisely the same effect on exten-
sions of time under Rule 29 as it does under Rule 33, and as
we noted in Kontrick, Federal Rule of Criminal Procedure
45(b) and Bankruptecy Rule 9006(b) are both “modeled on
Federal Rule of Civil Procedure 6(b).” 540 U.RS., at 456,
n. 10. Rule 33, like Rule 29 and Bankruptcy Rule 4004, is a
claim-processing rule—one that is admittedly inflexible be-
cause of Rule 45(b)’s insistent demand for a definite end to
proceedings. These claim-processing rules thus assure re-
lief to a party properly raising them, but do not compel the
same result if the party forfeits them. Here, where the
Government failed to raise a defense of untimeliness until
after the District Court had reached the merits, it forfeited
that defense. The Court of Appeals should therefore have
proceeded to the merits.

We finally add a word about the approach taken by the
Court of Appeals. Although we find its disposition to have
been in error, we fully appreciate that it is an error shared
among the circuits, and that it was caused in large part by
imprecision in our prior cases. Our repetition of the phrase
“mandatory and jurisdictional” has understandably led the
lower courts to err on the side of caution by giving the limi-
tations in Rules 33 and 45 the force of subject-matter juris-
diction. Convinced, therefore, that Robinson and Smith
governed this case, the Seventh Circuit felt bound to apply
them, even though it expressed grave doubts in light of
Kontrick. This was a prudent course. It neither forced
the issue by upsetting what the Court of Appeals took to be
our settled precedents, nor buried the issue by proceeding
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in a summary fashion. By adhering to its understanding of
precedent, yet plainly expressing its doubts, it facilitated

our review.
k k k

The judgment of the Seventh Circuit is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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IBP, INC. v. ALVAREZ, INDIVIDUALLY AND ON BEHALF
OF ALL OTHERS SIMILARLY SITUATED, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 03-1238. Argued October 3, 2005—Decided November 8, 2005*

After this Court ruled that the term “workweek” in the Fair Labor Stand-
ards Act of 1938 (FLSA) included the time employees spent walking
from time clocks near a factory entrance to their workstations, Ander-
son v. Mt. Clemens Pottery Co., 328 U. S. 680, 691-692, Congress passed
the Portal-to-Portal Act of 1947, which, inter alia, excepted from FLSA
coverage walking on the employer’s premises to and from the location
of the employee’s “principal activity or activities,” §4(a)(1), and activi-
ties that are “preliminary or postliminary” to “said principal activity
or activities,” §4(a)(2). The Act did not otherwise change this Court’s
descriptions of “work” and “workweek” or define “workday.” Regula-
tions promulgated by the Secretary of Labor shortly thereafter con-
cluded that the Act did not affect the computation of hours within a
“workday,” 29 CFR §790.6(a), which includes “the period between the
commencement and completion” of the “principal activity or activities,”
§790.6(b). Eight years after the enactment of the Portal-to-Portal Act
and these interpretative regulations, the Court explained that the “term
‘principal activity or activities’ ... embraces all activities which are ‘an
integral and indispensable part of the principal activities,”” including
the donning and doffing of specialized protective gear “before or after
the regular work shift, on or off the production line.” Steiner v. Mitch-
ell, 350 U. S. 247, 256.

In No. 03-1238, respondent employees filed a class action seeking com-
pensation for time spent donning and doffing required protective gear
and walking from the locker rooms to the production floor of a meat
processing facility owned by petitioner IBP, Inc. (IBP), and back. The
District Court found the activities compensable, and the Ninth Circuit
affirmed. In No. 04-66, petitioner employees sought compensation for
time spent donning and doffing required protective gear at a poultry
processing plant operated by respondent Barber Foods, Inc. (Barber),

*Together with No. 04-66, Tum et al. v. Barber Foods, Inc., dba Barber
Foods, on certiorari to the United States Court of Appeals for the First
Circuit.
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as well as the attendant walking and waiting times. Barber prevailed
on the walking and waiting claims. On appeal, the First Circuit found
those times’ preliminary and postliminary activities excluded from
FLSA coverage by §§4(a)(1) and (2) of the Portal-to-Portal Act.

Held:

1. The time respondents in No. 03-1238 spend walking between
changing and production areas is compensable under the FLSA.
Pp. 30-37.

(a) Section 4(a)(1)’s text does not exclude such time from the
FLSA’s scope. IBP claims that, because donning is not the “principal
activity” that starts the workday, walking occurring immediately after
donning and immediately before doffing is not compensable. That argu-
ment, which in effect asks for a third category of activities—those that
are “integral and indispensable” to a “principal activity” and thus not
excluded from coverage by §4(a)(2), but are not themselves “principal
activities” as defined by §4(a)(1)—is foreclosed by Steiner, which made
clear that §4 does not remove activities that are “integral and indispen-
sable” to “principal activities” from FLSA coverage precisely because
such activities are themselves “principal activities.” 350 U.S., at 253.
There is no plausible argument that these terms mean different things
in §4(a)2) and in §4(a)(1). Under the normal rule of statutory inter-
pretation, identical words used in different parts of the same statute
are generally presumed to have the same meaning; and in §4(a)(2)’s
reference to “said principal activity or activities,” “said” is an explicit
reference to the use of the identical term in §4(a)(1). Pp. 33-34.

(b) Also unpersuasive is IBP’s argument that Congress’ repudiation
of the Anderson holding reflects a purpose to exclude the walking time
at issue. That time, which occurs after the workday begins and before
it ends, is more comparable to time spent walking between two different
positions on an assembly line than to the walking in Anderson, which
occurred before the workday began. Pp. 34-35.

(c) The relevant regulations also support this view of walking.
Contrary to IBP’s claim, 29 CFR §790.6 does not strictly define the
workday’s limits as the period from “whistle to whistle.” And
§790.7(g), n. 49, which provides that postdonning walking time is not
“necessarily” excluded from §4(a)(1)’s scope, does not mean that such
time is always excluded and is insufficient to overcome clear statements
in the regulations’ text that support the holding here. Pp. 35-37.

2. Because donning and doffing gear that is “integral and indispensa-
ble” to employees’ work is a “principal activity” under the statute, the
continuous workday rule mandates that the time the No. 04-66 petition-
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ers spend walking to and from the production floor after donning and
before doffing, as well as the time spent waiting to doff, are not affected
by the Portal-to-Portal Act, and are instead covered by the FLSA.
Pp. 37-40.

3. However, §4(a)(2) excludes from the FLSA’s scope the time em-
ployees spend waiting to don the first piece of gear that marks the be-
ginning of the continuous workday. Such waiting—which is two steps
removed from the productive activity on the assembly line—comfort-
ably qualifies as a “preliminary” activity. The fact that certain preshift
activities are necessary for employees to engage in their principal activi-
ties does not mean that those preshift activities are “integral and indis-
pensable” to a “principal activity” under Steiner. No limiting principle
allows this Court to conclude that the waiting time here is such an activ-
ity without also leading to the logical (but untenable) conclusion that
the walking time in Anderson would also be a “principal activity” unaf-
fected by the Portal-to-Portal Act. Title 29 CFR §790.7(h) does not
support a contrary view. Pp. 40-42.

No. 03-1238, 339 F. 3d 894, affirmed; No. 04-66, 360 F. 3d 274, affirmed in
part, reversed in part, and remanded.

STEVENS, J., delivered the opinion for a unanimous Court.

Carter G. Phillips argued the cause for petitioner in
No. 03-1238 and for respondent in No. 04-66. With him on
the briefs in No. 03-1238 were Joseph R. Guerra, Rebecca
K. Wood, Michael J. Mueller, and Joel M. Cohn. On the
brief in No. 04-66 was Graydon G. Stevens.

Thomas C. Goldstein argued the cause for petitioners in
No. 04-66 and for respondents in No. 03-1238. With him on
the briefs in No. 04-66 were Amy Howe, Kevin K. Russell,
Pamela S. Karlan, Timothy B. Fleming, Lori B. Kisch, and
William C. Nugent. On the brief in No. 03-1238 were
David N. Mark, William Rutzick, and Kathryn Goater.

Irving L. Gornstein argued the cause for the United
States as amicus curiae supporting respondents in
No. 03-1238 and petitioners in No. 04—66. With him on the
brief were Solicitor General Clement, Deputy Solicitor
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General Hungar, Howard M. Radzely, Allen H. Feldman,
Steven J. Mandel, and Michael P. Doyle.t

JUSTICE STEVENS delivered the opinion of the Court.

These consolidated cases raise questions concerning the
coverage of the Fair Labor Standards Act of 1938 (FLSA),
as amended by the Portal-to-Portal Act of 1947, with respect
to activities of employees who must don protective clothing
on the employer’s premises before they engage in the pro-
ductive labor for which they are primarily hired. The prin-
cipal question, which is presented in both cases, is whether
the time employees spend walking between the changing
area and the production area is compensable under the
FLSA. The second question, which is presented only in
No. 04-66, is whether the time employees spend waiting to
put on the protective gear is compensable under the statute.
In No. 03-1238, the Court of Appeals for the Ninth Circuit
answered “yes” to the first question, 339 F. 3d 894 (2003); in
No. 04-66, the Court of Appeals for the First Circuit an-
swered “no” to both questions, 360 F. 3d 274, 281 (2004). We
granted certiorari to resolve the conflict. 543 U.S. 1144
(2005).

TA brief of amici curiae urging reversal in No. 04-66 was filed for the
National Employment Lawyers Association et al. by Sandra Thourot
Krider, Marissa M. Tirona, Patricia A. Shiu, and Catherine K.
Ruckelshaus.

Briefs of amict curiae urging reversal in No. 03-1238 and affirmance in
No. 04-66 were filed for the Chamber of Commerce of the United States
of America et al. by Samuel Estreicher, Meir Feder, Robin S. Conrad,
Robert Costagliola, and Quentin Riegel; and for the National Chicken
Council et al. by David R. Wylie and D. Christopher Lauderdale.

Jonathan P. Hiatt, James B. Coppess, and Laurence Gold filed a brief
for the American Federation of Labor and Congress of Industrial Organi-
zations as amicus curiae urging reversal in No. 04-66 and affirmance in
No. 03-1238.
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I

As enacted in 1938, the FLSA, 29 U.S.C. §201 et seq.,
required employers engaged in the production of goods for
commerce to pay their employees a minimum wage of “not
less than 25 cents an hour,” §6(a)(1), 52 Stat. 1062, and pro-
hibited the employment of any person for workweeks in ex-
cess of 40 hours after the second year following the legisla-
tion “unless such employee receives compensation for his
employment in excess of [40] hours . . . at a rate not less
than one and one-half times the regular rate at which he
is employed,” id., §7(a)(3), at 1063. Neither “work” nor
“workweek” is defined in the statute.!

Our early cases defined those terms broadly. In Tennes-
see Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U. S.
590 (1944), we held that time spent traveling from iron ore
mine portals to underground working areas was compensa-
ble; relying on the remedial purposes of the statute and Web-
ster’s Dictionary, we described “work or employment” as
“physical or mental exertion (whether burdensome or not)
controlled or required by the employer and pursued neces-
sarily and primarily for the benefit of the employer and his
business.” Id., at 598; see id., at 598, n. 11. The same year,
in Armour & Co. v. Wantock, 323 U. S. 126 (1944), we clari-
fied that “exertion” was not in fact necessary for an activity
to constitute “work” under the FLSA. We pointed out that
“an employer, if he chooses, may hire a man to do nothing,
or to do nothing but wait for something to happen.” Id., at
133. Two years later, in Anderson v. Mt. Clemens Pottery
Co., 328 U.S. 680 (1946), we defined “the statutory work-
week” to “includ[e] all time during which an employee is nec-
essarily required to be on the employer’s premises, on duty
or at a prescribed workplace.” Id., at 690-691. Accord-

1 The most pertinent definition provides: “ ‘Employ’ includes to suffer or
permit to work.” 52 Stat. 1060, 29 U. S. C. §203(g).
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ingly, we held that the time necessarily spent by employees
walking from timeclocks near the factory entrance gate to
their workstations must be treated as part of the workweek.
Id., at 691-692.

The year after our decision in Anderson, Congress passed
the Portal-to-Portal Act, amending certain provisions of the
FLSA. Based on findings that judicial interpretations of
the FLSA had superseded “long-established customs, prac-
tices, and contracts between employers and employees,
thereby creating wholly unexpected liabilities, immense in
amount and retroactive in operation,” 61 Stat. 84, it re-
sponded with two statutory remedies, the first relating to
“existing claims,” id., at 85-86, and the second to “future
claims,” id., at 87-88. Both remedies distinguish between
working time that is compensable pursuant to contract or
custom and practice, on the one hand, and time that was
found compensable under this Court’s expansive reading of
the FLSA, on the other. Like the original FLSA, however,
the Portal-to-Portal Act omits any definition of the term
“work.”

With respect to existing claims, the Portal-to-Portal Act
provided that employers would not incur liability on account
of their failure to pay minimum wages or overtime compen-
sation for any activity that was not compensable by either
an express contract or an established custom or practice.?

2Part II of the Portal-to-Portal Act, entitled “EXISTING CLAIMS,” states
in relevant part:

“SEC. 2. RELIEF FROM CERTAIN EXISTING CLAIMS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938 ... —

“(a) No employer shall be subject to any liability or punishment under
the Fair Labor Standards Act . .. (in any action or proceeding commenced
prior to or on or after the date of the enactment of this Act), on account
of the failure of such employer to pay an employee minimum wages, or to
pay an employee overtime compensation, for or on account of any activity
of an employee engaged in prior to the date of the enactment of this Act,
except an activity which was compensable by either—
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With respect to “future claims,” the Act preserved potential
liability for working time not made compensable by contract
or custom but narrowed the coverage of the FLSA by ex-
cepting two activities that had been treated as compensable
under our cases: walking on the employer’s premises to and
from the actual place of performance of the principal activity
of the employee, and activities that are “preliminary or post-
liminary” to that principal activity.

Specifically, Part III of the Portal-to-Portal Act, entitled
“FUTURE CLAIMS,” provides in relevant part:

“SEC. 4. RELIEF FROM CERTAIN FUTURE CLAIMS
UNDER THE FAIR LABOR STANDARDS ACT OF 1938 ... —

“(a) Except as provided in subsection (b) [which cov-
ers work compensable by contract or custom], no em-
ployer shall be subject to any liability or punishment
under the Fair Labor Standards Act of 1938, as
amended, . . . on account of the failure of such employer
to pay an employee minimum wages, or to pay an em-
ployee overtime compensation, for or on account of any
of the following activities of such employee engaged in
on or after the date of the enactment of this Act—

“(1) walking, riding, or traveling to and from the ac-
tual place of performance of the principal activity or
activities which such employee is employed to perform,
and

“(2) activities which are preliminary to or postlimi-
nary to said principal activity or activities,

“(1) an express provision of a written or nonwritten contract in effect,
at the time of such activity, between such employee, his agent, or
collective-bargaining representative and his employer; or

“(2) a custom or practice in effect, at the time of such activity, at the
establishment or other place where such employee was employed, covering
such activity, not inconsistent with a written or nonwritten contract, in
effect at the time of such activity, between such employee, his agent, or
collective-bargaining representative and his employer.” 61 Stat. 85 (codi-
fied at 29 U. S. C. §252(a)).
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“which occur either prior to the time on any particular
workday at which such employee commences, or subse-
quent to the time on any particular workday at which
he ceases, such principal activity or activities.” 61 Stat.
86-87 (codified at 29 U. S. C. §254(a)).

Other than its express exceptions for travel to and from
the location of the employee’s “principal activity,” and for
activities that are preliminary or postliminary to that princi-
pal activity, the Portal-to-Portal Act does not purport to
change this Court’s earlier descriptions of the terms “work”
and “workweek,” or to define the term “workday.” A regu-
lation promulgated by the Secretary of Labor shortly after
its enactment concluded that the statute had no effect on the
computation of hours that are worked “within” the workday.
That regulation states: “[TJo the extent that activities en-
gaged in by an employee occur after the employee com-
mences to perform the first principal activity on a particular
workday and before he ceases the performance of the last
principal activity on a particular workday, the provisions of
[§ 4] have no application.” 29 CFR §790.6(a) (2005).? Simi-

3The regulation provides in full:

“Section 4 of the Portal Act does not affect the computation of hours
worked within the ‘workday’ proper, roughly described as the period ‘from
whistle to whistle,” and its provisions have nothing to do with the compen-
sability under the Fair Labor Standards Act of any activities engaged in
by an employee during that period. Under the provisions of section 4,
one of the conditions that must be present before ‘preliminary’ or ‘postlimi-
nary’ activities are excluded from hours worked is that they ‘occur either
prior to the time on any particular workday at which the employee
commences, or subsequent to the time on any particular workday at which
he ceases’ the principal activity or activities which he is employed to per-
form. Accordingly, to the extent that activities engaged in by an em-
ployee occur after the employee commences to perform the first principal
activity on a particular workday and before he ceases the performance of
the last principal activity on a particular workday, the provisions of that
section have no application. Periods of time between the commencement
of the employee’s first principal activity and the completion of his last
principal activity on any workday must be included in the computation of
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larly, consistent with our prior decisions interpreting the
FLSA, the Department of Labor has adopted the continuous
workday rule, which means that the “workday” is generally
defined as “the period between the commencement and com-
pletion on the same workday of an employee’s principal activ-
ity or activities.” §790.6(b). These regulations have re-
mained in effect since 1947, see 12 Fed. Reg. 7658 (1947), and
no party disputes the validity of the continuous workday
rule.

In 1955, eight years after the enactment of the Portal-to-
Portal Act and the promulgation of these interpretive regu-
lations, we were confronted with the question whether work-
ers in a battery plant had a statutory right to compensation
for the “time incident to changing clothes at the beginning
of the shift and showering at the end, where they must make
extensive use of dangerously caustic and toxic materials, and
are compelled by circumstances, including vital considera-
tions of health and hygiene, to change clothes and to shower
in facilities which state law requires their employers to
provide . ...” Steiner v. Mitchell, 350 U. S. 247, 248 (1956).
After distinguishing “changing clothes and showering under
normal conditions” and stressing the important health and
safety risks associated with the production of batteries, id.,
at 249, the Court endorsed the Court of Appeals’ conclusion
that these activities were compensable under the FLSA.

In reaching this result, we specifically agreed with the
Court of Appeals that “the term ‘principal activity or ac-
tivities’ in Section 4 [of the Portal-to-Portal Act] embraces
all activities which are an ‘integral and indispensable part of

hours worked to the same extent as would be required if the Portal Act
had not been enacted. The principles for determining hours worked
within the ‘workday’ proper will continue to be those established under
the Fair Labor Standards Act without reference to the Portal Act, which
is concerned with this question only as it relates to time spent outside
the ‘workday’ in activities of the kind described in section 4.” §790.6(a)
(footnotes omitted).
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the principal activities,” and that the activities in question
fall within this category.” Id., at 252-253. Thus, under
Steiner, activities, such as the donning and doffing of special-
ized protective gear, that are “performed either before or
after the regular work shift, on or off the production line,
are compensable under the portal-to-portal provisions of the
Fair Labor Standards Act if those activities are an integral
and indispensable part of the principal activities for which
covered workmen are employed and are not specifically ex-
cluded by Section 4(a)(1).” Id., at 256.

The principal question presented by these consolidated
cases—both of which involve required protective gear that
the courts below found integral and indispensable to the em-
ployees’ work—is whether postdonning and predoffing walk-
ing time is specifically excluded by §4(a)(1). We conclude
that it is not.

II

Petitioner in No. 03-1238, IBP, Inc. (IBP), is a large pro-
ducer of fresh beef, pork, and related products. At its plant
in Pasco, Washington, it employs approximately 178 workers
in 113 job classifications in the slaughter division and 800
line workers in 145 job classifications in the processing divi-
sion. All production workers in both divisions must wear
outer garments, hardhats, hairnets, earplugs, gloves, sleeves,
aprons, leggings, and boots. Many of them, particularly
those who use knives, must also wear a variety of protective
equipment for their hands, arms, torsos, and legs; this gear
includes chain link metal aprons, vests, plexiglass arm-
guards, and special gloves. IBP requires its employees to
store their equipment and tools in company locker rooms,
where most of them don their protective gear.

Production workers’ pay is based on the time spent cutting
and bagging meat. Pay begins with the first piece of meat
and ends with the last piece of meat. Since 1998, however,
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IBP has also paid for four minutes of clothes-changing time.*
In 1999, respondents, IBP employees, filed this class action
to recover compensation for preproduction and postproduc-
tion work, including the time spent donning and doffing pro-
tective gear and walking between the locker rooms and the
production floor before and after their assigned shifts.

After a lengthy bench trial, the District Court for the
Eastern District of Washington held that donning and
doffing of protective gear that was unique to the jobs at
issue were compensable under the FLSA because they were
integral and indispensable to the work of the employees who
wore such equipment. Moreover, consistent with the con-
tinuous workday rule, the District Court concluded that, for
those employees required to don and doff unique protective
gear, the walking time between the locker room and the
production floor was also compensable because it occurs
during the workday.® The court did not, however, allow any
recovery for ordinary clothes changing and washing, or for
the “donning and doffing of hard hat[s], ear plugs, safety
glasses, boots [or] hairnet[s].” App. to Pet. for Cert. in
No. 03-1238, p. 65a.

The District Court proceeded to apply these legal conclu-
sions in making detailed factual findings with regard to the
different groups of employees. For example, the District

4IBP does not contend that this clothes-changing time fully compen-
sated respondents for the preproduction and postproduction time at issue
in this case.

5The District Court explained:
“Walking time is compensable if it occurs after the start of the workday.
29 U. 8. C. §254(a). Walking time is excluded under the Portal to Portal
Act only if it occurs ‘either prior to the time on any particular work day
at which such employee commences or subsequent to the time on any par-
ticular work day at which he ceases such principal activity or activities.’
Id. The work day begins with the commencement of an employee’s prin-
cipal activity or activities and ends with the completion of the employee’s
activity .. ..” App. to Pet. for Cert. in No. 03-1238, pp. 53a-54a.
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Court found that, under its view of what was covered by
the FLSA, processing division knife users were entitled to
compensation for between 12 and 14 minutes of preproduc-
tion and postproduction work, including 3.3 to 4.4 minutes of
walking time.

The Court of Appeals agreed with the District Court’s ul-
timate conclusions on these issues, but in part for different
reasons. 339 F. 3d 894 (CA9 2003). After noting that the
question whether activities “‘are an integral and indispensa-
ble part of the principal activities’” within the meaning of
Steiner is “context specific,” 339 F. 3d, at 902, the Court of
Appeals endorsed the distinction between the burdensome
donning and doffing of elaborate protective gear, on the one
hand, and the time spent donning and doffing nonunique gear
such as hardhats and safety goggles, on the other. It did so
not because donning and doffing nonunique gear are categor-
ically excluded from being “principal activities” as defined
by the Portal-to-Portal Act, but rather because, in the con-
text of this case, the time employees spent donning and
doffing nonunique protective gear was “‘de minimis as a
matter of law.”” Id., at 904.

IBP does not challenge the holding below that, in light of
Steiner, the donning and doffing of unique protective gear
are “principal activities” under §4 of the Portal-to-Portal
Act. Moreover, IBP has not asked us to overrule Steiner.
Considerations of stare decisis are particularly forceful in the
area of statutory construction, especially when a unanimous
interpretation of a statute has been accepted as settled law
for several decades. Thus, the only question for us to decide
is whether the Court of Appeals correctly rejected IBP’s
contention that the walking between the locker rooms and
the production areas is excluded from FLSA coverage by
§4(a)(1) of the Portal-to-Portal Act.

IBP argues that the text of §4(a)(1), the history and pur-
pose of its enactment, and the Department of Labor’s inter-
pretive guidance compel the conclusion that the Portal-to-
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Portal Act excludes this walking time from the scope of the
FLSA. We find each of these arguments unpersuasive.

Teuxt

IBP correctly points out that our decision in Steiner held
only that the donning and doffing of protective gear in that
case were activities “integral and indispensable” to the
workers’ principal activity of making batteries. 350 U. S,
at 256. In IBP’s view, a category of “integral and indispen-
sable” activities that may be compensable because they are
not merely preliminary or postliminary within the meaning
of §4(a)(2) is not necessarily coextensive with the actual
“principal activities” which the employee “is employed to
perform” within the meaning of §4(a)(1). In other words,
IBP argues that, even though the court below concluded that
donning and doffing of unique protective gear are “integral
and indispensable” to the employees’ principal activity, this
means only that the donning and doffing of such gear are
themselves covered by the FLSA. According to IBP, the
donning is not a “principal activity” that starts the workday,
and the walking that occurs immediately after donning and
immediately before doffing is not compensable. In effect,
IBP asks us to create a third category of activities—those
that are “integral and indispensable” to a “principal activity”
and thus not excluded from coverage by §4(a)(2), but that
are not themselves “principal activities” as that term is de-
fined by §4(a)(1).

IBP’s submission is foreclosed by Steiner. As noted
above, in Steiner we made it clear that §4 of the Portal-to-
Portal Act does not remove activities which are “‘integral
and indispensable’” to “‘principal activities’” from FLSA
coverage precisely because such activities are themselves
“‘principal activities.”” Id., at 2563. While Steiner specifi-
cally addressed the proper interpretation of the term “prin-
cipal activity or activities” in §4(a)(2), there is no plausible
argument that these terms mean something different in
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§4(a)(2) than they do in §4(a)(1).5 This is not only because
of the normal rule of statutory interpretation that identical
words used in different parts of the same statute are gener-
ally presumed to have the same meaning. FE. g., Sullivan v.
Stroop, 496 U. S. 478, 484 (1990). It is also because §4(a)(2)
refers to “said principal activity or activities.” 61 Stat. 87
(emphasis added). The “said” is an explicit reference to the
use of the identical term in §4(a)(1).

Indeed, IBP has not offered any support for the unlikely
proposition that Congress intended to create an intermediate
category of activities that would be sufficiently “principal”
to be compensable, but not sufficiently principal to commence
the workday. Accepting the necessary import of our holding
in Steiner, we conclude that the locker rooms where the spe-
cial safety gear is donned and doffed are the relevant “place
of performance” of the principal activity that the employee
was employed to perform within the meaning of §4(a)(1).
Walking to that place before starting work is excluded from
FLSA coverage, but the statutory text does not exclude
walking from that place to another area within the plant im-
mediately after the workday has commenced.

Purpose

IBP emphasizes that our decision in Anderson v. Mt.
Clemens Pottery Co., 328 U. S. 680, may well have been the
proximate cause of the enactment of the Portal-to-Portal
Act. Inthat case we held that the FLSA mandated compen-
sation for the time that employees spent walking from time-
clocks located near the plant entrance to their respective
places of work prior to the start of their productive labor.
Id., at 690-691. In IBP’s view, Congress’ forceful repudia-

5In fact, as noted above, in Steiner we specifically endorsed the view of
the Court of Appeals that the definition of “principal activity or activities”
in §4 encompassed activities “‘integral and indispensable’” to those prin-
cipal activities. We did not make any distinction between §4(a)(1) and

§4(a)2). 350 U. S, at 253.
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tion of that holding reflects a purpose to exclude what IBP
regards as the quite similar walking time spent by respond-
ents before and after their work slaughtering cattle and
processing meat. Even if there is ambiguity in the statute,
we should construe it to effectuate that important purpose.

This argument is also unpersuasive. There is a critical
difference between the walking at issue in Anderson and
the walking at issue in this case. In Anderson the walking
preceded the employees’ principal activity; it occurred before
the workday began. The relevant walking in this case oc-
curs after the workday begins and before it ends. Only if
we were to endorse IBP’s novel submission that an activity
can be sufficiently “principal” to be compensable, but not suf-
ficiently so to start the workday, would this case be compara-
ble to Anderson.

Moreover, there is a significant difference between the
open-ended and potentially expansive liability that might re-
sult from a rule that treated travel before the workday be-
gins as compensable, and the rule at issue in this case. In-
deed, for processing division knife users, the largest segment
of the work force at IBP’s plant, the walking time in dispute
here consumes less time than the donning and doffing activi-
ties that precede or follow it. It is more comparable to time
spent walking between two different positions on an assem-
bly line than to the prework walking in Anderson.

Regulations

The regulations adopted by the Secretary of Labor in 1947
support respondents’ view that when donning and doffing of
protective gear are compensable activities, they may also de-
fine the outer limits of the workday. Under those regula-
tions, the few minutes spent walking between the locker
rooms and the production area are similar to the time spent
walking between two different workplaces on the disassem-
bly line. See 29 CFR §790.7(c) (2005) (explaining that the
Portal-to-Portal Act does not affect the compensability of
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time spent traveling from the place of performance of one
principal activity to that of another). See also §785.38 (ex-
plaining, in a later regulation interpreting the FLSA, that
“Iw]here an employee is required to report at a meeting place
to receive instructions or to perform other work there, or to
pick up and to carry tools, the travel from the designated
place to the work place is part of the day’s work, and must
be counted as hours worked .. .”).

IBP argues, however, that two provisions in the regula-
tions point to a different conclusion—the use of the phrase
“whistle to whistle” in discussing the limits of the “workday,”
§790.6, and a footnote stating that postchanging walking
time is not “necessarily” excluded from the scope of §4(a)(1),
§790.7(g), n. 49.

The “whistle to whistle” reference does reflect the view
that in most situations the workday will be defined by the
beginning and ending of the primary productive activity.
But the relevant text describes the workday as “roughly
the period ‘from whistle to whistle.”” §790.6(a) (emphasis
added). Indeed, the next subsection of this same regulation
states: “ ‘Workday’ as used in the Portal Act means, in gen-
eral, the period between the commencement and completion
on the same workday of an employee’s principal activity or
activities.” §790.6(b). IBP’s emphasis on the “whistle to
whistle” reference is unavailing.

The footnote on which IBP relies states:

“Washing up after work, like the changing of clothes,
may in certain situations be so directly related to the
specific work the employee is employed to perform that
it would be regarded as an integral part of the em-
ployee’s ‘principal activity.” This does not necessarily
mean, however, that travel between the washroom or
clothes-changing place and the actual place of perform-
ance of the specific work the employee is employed to
perform, would be excluded from the type of travel to
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which section 4(a) refers.” §790.7(g), n. 49 (emphasis
added; citations omitted).

This footnote does indicate that the Secretary assumed
that there would be some cases in which walking between a
locker room where the employee performs her first principal
activity and the production line would be covered by the
FLSA and some cases in which it would not be. That as-
sumption is, of course, inconsistent with IBP’s submission
that such walking is always excluded by §4(a), just as it is
inconsistent with respondents’ view that such walking is
never excluded. Whatever the correct explanation for the
Secretary’s ambiguous (and apparently ambivalent) state-
ment may be, it is not sufficient to overcome the clear state-
ments in the text of the regulations that support our holding.
And it surely is not sufficient to overcome the statute itself,
whose meaning is definitively resolved by Steiner.

For the foregoing reasons, we hold that any activity that
is “integral and indispensable” to a “principal activity” is it-
self a “principal activity” under §4(a) of the Portal-to-Portal
Act. Moreover, during a continuous workday, any walking
time that occurs after the beginning of the employee’s first
principal activity and before the end of the employee’s last
principal activity is excluded from the scope of that provi-
sion, and as a result is covered by the FLSA.

II1

Respondent in No. 04-66, Barber Foods, Inc. (Barber), op-
erates a poultry processing plant in Portland, Maine, that
employs about 300 production workers. These employees
operate six production lines and perform a variety of tasks
that require different combinations of protective clothing.
They are paid by the hour from the time they punch in to
computerized timeclocks located at the entrances to the pro-
duction floor.

Petitioners are Barber employees and former employees
who brought this action to recover compensation for alleged
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unrecorded work covered by the FLSA. Specifically, they
claimed that Barber’s failure to compensate them for
(a) donning and doffing required protective gear and (b) the
attendant walking and waiting violated the statute.

After extensive discovery, the Magistrate Judge issued a
comprehensive opinion analyzing the facts in detail, and rec-
ommending the entry of partial summary judgment in favor
of Barber. That opinion, which was later adopted by the
Distriet Court for Maine, included two critical rulings.

First, the Magistrate Judge held that “the donning and
doffing of clothing and equipment required by the defendant
or by government regulation, as opposed to clothing and
equipment which employees choose to wear or use at their
option, is an integral part of the plaintiffs’ work [and there-
fore are] not excluded from compensation under the Portal-
to-Portal Act as preliminary or postliminary activities.”
App. to Pet. for Cert. in No. 04-66, pp. 36a—40a.

Second, the Magistrate Judge rejected petitioners’ claims
for “compensation for the time spent before obtaining their
clothing and equipment.” Id., at 33a. Such time, in the
Magistrate Judge’s view, “could [not] reasonably be con-
strued to be an integral part of employees’ work activities
any more than walking to the cage from which hairnets and
earplugs are dispensed . ...” [Ibid. Accordingly, Barber
was “entitled to summary judgment on any claims based on
time spent walking from the plant entrances to an employ-
ee’s workstation, locker, time clock or site where clothing
and equipment required to be worn on the job is to be ob-
tained and any claims based on time spent waiting to punch
in or out for such clothing or equipment.” Id., at 33a—34a.

The Magistrate Judge’s opinion did not specifically address
the question whether the walking time between the produc-
tion line and the place of donning and doffing was encom-
passed by §4 of the Portal-to-Portal Act, and thus excluded
from coverage under the FLSA. Whatever the intended
scope of the Magistrate’s grant of partial summary judg-
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ment, the questions submitted to the jury after trial asked
jurors to consider only whether Barber was required to com-
pensate petitioners for the time they spent actually donning
and doffing various gear.

Before the case was submitted to the jury, the parties stip-
ulated that four categories of workers—rotating, setup,
meatroom, and shipping and receiving associates—were re-
quired to don protective gear at the beginning of their shifts
and were required to doff this gear at the end of their shifts.
The jury then made factual findings with regard to the
amount of time reasonably required for each category of em-
ployees to don and doff such items; the jury concluded that
such time was de minimis and therefore not compensable.
The jury further concluded that two other categories of em-
ployees—maintenance and sanitation associates—were not
required to don protective gear before starting their shifts.”
Accordingly, the jury ruled for Barber on all counts.

On appeal, petitioners argued, among other things, that
the District Court had improperly excluded as noncompensa-
ble the time employees spend walking to the production floor
after donning required safety gear and the time they spend
walking from the production floor to the area where they
doff such gear. The Court of Appeals rejected petitioners’
argument, concluding that such walking time was a spe-
cies of preliminary and postliminary activity excluded from
FLSA coverage by §§4(a)(1) and (2) of the Portal-to-Portal
Act. 360 F. 3d, at 281. As we have explained in our discus-
sion of IBP’s submission, see Part II, supra, that categorical
conclusion was incorrect.

Petitioners also argued in the Court of Appeals that the
waiting time associated with the donning and doffing of
clothes was compensable. The Court of Appeals disagreed,
holding that the waiting time qualified as a “preliminary or
postliminary activity” and thus was excluded from FLSA

"The claims brought by these workers are no longer part of this case.
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coverage by the Portal-to-Portal Act. 360 F. 3d, at 282.
Our analysis in Part 11, supra, demonstrates that the Court
of Appeals was incorrect with regard to the predoffing wait-
ing time. Because doffing gear that is “integral and indis-
pensable” to employees’ work is a “principal activity” under
the statute, the continuous workday rule mandates that time
spent waiting to doff is not affected by the Portal-to-Portal
Act and is instead covered by the FLSA.

The time spent waiting to don—time that elapses before
the principal activity of donning integral and indispensa-
ble gear—presents the quite different question whether it
should have the effect of advancing the time when the work-
day begins. Barber argues that such predonning waiting
time is explicitly covered by §4(a)(2) of the Portal-to-Portal
Act, which, as noted above, excludes “activities which are
preliminary to or postliminary to [a] principal activity or ac-
tivities” from the scope of the FLSA. 29 U. S. C. §254(a)(2).

By contrast, petitioners, supported by the United States
as amicus curiae, maintain that the predonning waiting time
is “integral and indispensable” to the “principal activity” of
donning, and is therefore itself a principal activity. How-
ever, unlike the donning of certain types of protective gear,
which is always essential if the worker is to do his job, the
waiting may or may not be necessary in particular situations
or for every employee. It is certainly not “integral and in-
dispensable” in the same sense that the donning is. It does,
however, always comfortably qualify as a “preliminary”
activity.

We thus do not agree with petitioners that the predonning
waiting time at issue in this case is a “principal activity”
under §4(a).® As Barber points out, the fact that certain
preshift activities are necessary for employees to engage in
their principal activities does not mean that those preshift
activities are “integral and indispensable” to a “principal ac-

8 As explained below, our analysis would be different if Barber required
its employees to arrive at a particular time in order to begin waiting.
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tivity” under Steiner. For example, walking from a time-
clock near the factory gate to a workstation is certainly
necessary for employees to begin their work, but it is
indisputable that the Portal-to-Portal Act evinces Congress’
intent to repudiate Anderson’s holding that such walking
time was compensable under the FLSA. We discern no lim-
iting principle that would allow us to conclude that the wait-
ing time in dispute here is a “principal activity” under §4(a),
without also leading to the logical (but untenable) conclusion
that the walking time at issue in Anderson would be a “prin-
cipal activity” under §4(a) and would thus be unaffected by
the Portal-to-Portal Act.

The Government also relies on a regulation promulgated
by the Secretary of Labor as supporting petitioners’ view.
That regulation, 29 CFR §790.7(h) (2005), states that when
an employee “is required by his employer to report at a par-
ticular hour at his workbench or other place where he
performs his principal activity, if the employee is there at
that hour ready and willing to work but for some reason
beyond his control there is no work for him to perform until
some time has elapsed, waiting for work would be an integral
part of the employee’s principal activities.” That regulation
would be applicable if Barber required its workers to report
to the changing area at a specific time only to find that no
protective gear was available until after some time had
elapsed, but there is no such evidence in the record in this
case.

More pertinent, we believe, is the portion of §790.7 that
characterizes the time that employees must spend waiting to
check in or waiting to receive their paychecks as generally a
“preliminary” activity covered by the Portal-to-Portal Act.
See §790.7(g). That regulation is fully consistent with the
statutory provisions that allow the compensability of such
collateral activities to depend on either the agreement of the
parties or the custom and practice in the particular industry.
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In short, we are not persuaded that such waiting—which
in this case is two steps removed from the productive activ-
ity on the assembly line—is “integral and indispensable” to
a “principal activity” that identifies the time when the con-
tinuous workday begins. Accordingly, we hold that §4(a)(2)
excludes from the scope of the FLSA the time employees
spend waiting to don the first piece of gear that marks the
beginning of the continuous workday.

IV

For the reasons stated above, we affirm the judgment of
the Court of Appeals for the Ninth Circuit in No. 03-1238.
We affirm in part and reverse in part the judgment of the
Court of Appeals for the First Circuit in No. 04-66, and we
remand the case for further proceedings consistent with
this opinion.

It is so ordered.
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UNITED STATES ». OLSON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 04-759. Argued October 12, 2005—Decided November 8, 2005

Claiming that federal mine inspectors’ negligence helped cause a mine
accident, two injured workers (and a spouse) sued the United States
under the Federal Tort Claims Act (Act), which authorizes private tort
actions against the Government “under circumstances where the United
States, if a private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred,” 28 U. S. C.
§1346(b)(1). The District Court dismissed in part on the ground that
the allegations did not show that Arizona law would impose liability
upon a private person in similar circumstances. The Ninth Circuit re-
versed, reasoning from two premises: (1) Where unique governmental
functions are at issue, the Act waives sovereign immunity if a state or
municipal entity would be held liable under the law where the activity
occurred, and (2) federal mine inspections are such unique governmental
functions since there is no private-sector analogue for mine inspections.
Because Arizona law would make a state or municipal entity liable in
the circumstances alleged, the Circuit concluded that the United States’
sovereign immunity was waived.

Held: Under §1346(b)(1), the United States waives sovereign immunity
only where local law would make a “private person” liable in tort,
not where local law would make “a state or municipal entity” liable.
Pp. 45-48.

(@) The Ninth Circuit’s first premise is too broad, reading into the
Act something that is not there. Section 1346(b)(1) says that it waives
sovereign immunity “under circumstances where the United States, if a
private person,” not “the United States, if a state or municipal entity,”
would be liable. (Emphasis added.) This Court has consistently ad-
hered to this “private person” standard, even when uniquely govern-
mental functions are at issue. Indian Towing Co. v. United States, 350
U. S. 61, 64; Rayonier Inc. v. United States, 352 U. S. 315, 318. Even
though both these cases involved Government efforts to escape liability
by pointing to the absence of municipal entity liability, there is no reason
for treating differently a plaintiff’s effort to base liability solely upon
the fact that a State would impose liability upon a state governmental
entity. Nothing in the Act’s context, history, or objectives or in this
Court’s opinions suggests otherwise. Pp. 45-46.
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(b) The Ninth Circuit’s second premise reads the Act too narrowly.
Section 2674 makes the United States liable “in the same manner and
to the same extent as a private individual under like circumstances.”
(Emphasis added.) The words “like circumstances” do not restrict a
court’s inquiry to the same circumstances, but require it to look further
afield. See, e. g., Indian Towing, supra, at 64. The Government in ef-
fect concedes, and other Courts of Appeals’ decisions applying Indian
Towing’s logic suggest, that private person analogies exist for the fed-
eral mine inspectors’ conduct at issue. The Ninth Circuit should have
looked for such an analogy. Pp. 46-47.

(¢) The lower courts should decide in the first instance precisely
which Arizona tort law doctrine applies here. P. 48.

362 F. 3d 1236, vacated and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

Deanne E. Maynard argued the cause for the United
States. With her on the briefs were Solicitor General
Clement, Assistant Attorney General Keisler, Deputy Solic-
itor General Kneedler, Mark B. Stern, and Dana J. Martin.

Thomas G. Cotter argued the cause and filed a brief for
respondents.

JUSTICE BREYER delivered the opinion of the Court.

The Federal Tort Claims Act (FTCA or Act) authorizes
private tort actions against the United States “under circum-
stances where the United States, if a private person, would
be liable to the claimant in accordance with the law of the
place where the act or omission occurred.” 28 U.S.C.
§1346(b)(1). We here interpret these words to mean what
they say, namely, that the United States waives sovereign
immunity “under circumstances” where local law would
make a “private person” liable in tort. (Emphasis added.)
And we reverse a line of Ninth Circuit precedent permitting
courts in certain circumstances to base a waiver simply upon
a finding that local law would make a “state or municipal
entit[y]” liable. See, e. g., Hines v. United States, 60 F. 3d
1442, 1448 (1995); Cimo v. INS, 16 F. 3d 1039, 1041 (1994);
Cameron v. Janssen Bros. Nurseries, Ltd., 7 F. 3d 821, 825
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(1993); Aguilar v. United States, 920 F. 2d 1475, 1477 (1990);
Doggett v. United States, 875 F. 2d 684, 689 (1989).

I

In this case, two injured mine workers (and a spouse) have
sued the United States claiming that the negligence of fed-
eral mine inspectors helped bring about a serious accident
at an Arizona mine. The Federal District Court dismissed
the lawsuit in part upon the ground that their allegations
were insufficient to show that Arizona law would impose lia-
bility upon a private person in similar circumstances. The
Ninth Circuit, in a brief per curiam opinion, reversed this
determination. It reasoned from two premises. First,
where “‘unique governmental functions’” are at issue, the
Act waives sovereign immunity if “‘a state or municipal en-
tity would be [subject to liability] under the law [. . .] where
the activity occurred.”” 362 F. 3d 1236, 1240 (2004) (citing
Hines, supra, at 1448, and quoting Doggett, supra, at 689,
and Concrete Tie of San Diego, Inc. v. Liberty Constr., Inc.,
107 F. 3d 1368, 1371 (CA9 1997)). Second, federal mine in-
spections being regulatory in nature are such “‘unique gov-
ernmental functions,”” since “there is no private-sector ana-
logue for mine inspections.” 362 F. 3d, at 1240 (quoting in
part Doggett, supra, at 689). The Circuit then held that Ari-
zona law would make “state and municipal entities” liable
in the circumstances alleged; hence the FTCA waives the
United States’ sovereign immunity. 362 F. 3d, at 1240.

II

We disagree with both of the Ninth Circuit’s legal
premises.
A

The first premise is too broad, for it reads into the Act
something that is not there. The Act says that it waives
sovereign immunity “under circumstances where the United
States, if a private person,” not “the United States, if a state
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or municipal entity,” would be liable. 28 U. S. C. §1346(b)(1)
(emphasis added). Our cases have consistently adhered to
this “private person” standard. In Indian Towing Co. v.
United States, 350 U.S. 61, 64 (1955), this Court rejected
the Government’s contention that there was “no liability
for negligent performance of ‘uniquely governmental func-
tions.”” It held that the Act requires a court to look to the
state-law liability of private entities, not to that of public
entities, when assessing the Government’s liability under the
FTCA “in the performance of activities which private per-
sons do not perform.” Ibid. In Rayonier Inc. v. United
States, 352 U. S. 315, 318-319 (1957), the Court rejected a
claim that the scope of FTCA liability for “ ‘uniquely govern-
mental’” functions depends on whether state law “imposes
liability on municipal or other local governments for the neg-
ligence of their agents acting in” similar circumstances.
And even though both these cases involved Government ef-
forts to escape liability by pointing to the absence of munici-
pal entity liability, we are unaware of any reason for treating
differently a plaintiff’s effort to base liability solely upon the
fact that a State would impose liability upon a municipal (or
other state governmental) entity. Indeed, we have found
nothing in the Act’s context, history, or objectives or in the
opinions of this Court suggesting a waiver of sovereign im-
munity solely upon that basis.

B

The Ninth Circuit’s second premise rests upon a reading
of the Act that is too narrow. The Act makes the United
States liable “in the same manner and to the same extent as
a private individual under like circumstances.” 28 U. S. C.
§2674 (emphasis added). As this Court said in Indian Tow-
1ng, the words “‘like circumstances’” do not restrict a court’s
inquiry to the same circumstances, but require it to look
further afield. 350 U. S., at 64; see also S. Rep. No. 1400,
79th Cong., 2d Sess., 32 (1946) (purpose of FTCA was to



Cite as: 546 U. S. 43 (2005) 47

Opinion of the Court

make the tort liability of the United States “the same as that
of a private person under like circumstance, in accordance
with the local law”). The Court there considered a claim
that the Coast Guard, responsible for operating a lighthouse,
had failed “to check” the light’s “battery and sun relay sys-
tem,” had failed “to make a proper examination” of outside
“connections,” had “failled] to check the light” on a regular
basis, and had failed to “repair the light or give warning that
the light was not operating.” Indian Towing, 350 U.S.,
at 62. These allegations, the Court held, were analogous to
allegations of negligence by a private person “who under-
takes to warn the public of danger and thereby induces reli-
ance.” Id., at 64-65. It is “hornbook tort law,” the Court
added, that such a person “must perform his ‘good Samari-
tan’ task in a careful manner.” Ibid.

The Government in effect concedes that similar “good
Samaritan” analogies exist for the conduct at issue here.
It says that “there are private persons in ‘like circum-
stances’” to federal mine inspectors, namely, “private per-
sons who conduct safety inspections.” Reply Brief for
United States 3. And other Courts of Appeals have found
ready private person analogies for Government tasks of this
kind in FTCA cases. FE.g., Dorking Genetics v. United
States, 76 F. 3d 1261 (CA2 1996) (inspection of cattle); Flor-
ida Auto Auction of Orlando, Inc. v. United States, 74 F. 3d
498 (CA4 1996) (inspection of automobile titles); Ayala v.
United States, 49 F. 3d 607 (CA10 1995) (mine inspections);
Myers v. United States, 17 F. 3d 890 (CA6 1994) (same); How-
ell v. United States, 932 F. 2d 915 (CA11 1991) (inspection of
airplanes). These cases all properly apply the logic of In-
dian Towing. Private individuals, who do not operate light-
houses, nonetheless may create a relationship with third par-
ties that is similar to the relationship between a lighthouse
operator and a ship dependent on the lighthouse’s beacon.
Indian Towing, supra, at 64-65, 69. The Ninth Circuit
should have looked for a similar analogy in this case.
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III

Despite the Government’s concession that a private person
analogy exists in this case, the parties disagree about pre-
cisely which Arizona tort law doctrine applies here. We re-
mand the case so that the lower courts can decide this matter
in the first instance. The judgment of the Ninth Circuit is
vacated, and the case is remanded for proceedings consistent
with this opinion.

It is so ordered.
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SCHAFFER, A MINOR, BY HIS PARENTS AND NEXT FRIENDS,
SCHAFFER ET VIR, ET AL. v. WEAST, SUPERIN-
TENDENT, MONTGOMERY COUNTY
PUBLIC SCHOOLS, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 04-698. Argued October 5, 2005—Decided November 14, 2005

To ensure disabled children a “free appropriate public education,” 20
U. S. C. §1400(d)(1)(A) (2000 ed., Supp. V), the Individuals with Disabili-
ties Education Act (IDEA or Act) requires school districts to create an
“individualized education program” (IEP) for each disabled child,
§1414(d), and authorizes parents challenging their child’s TEP to request
an “impartial due process hearing,” § 1415(f), but does not specify which
party bears the burden of persuasion at that hearing. After an IDEA
hearing initiated by petitioners, the Administrative Law Judge held that
they bore the burden of persuasion and ruled in favor of respondents.
The District Court reversed, concluding that the burden of persuasion is
on the school district. The Fourth Circuit reversed the District Court,
concluding that petitioners had offered no persuasive reason to depart
from the normal rule of allocating the burden to the party seeking relief.

Held: The burden of persuasion in an administrative hearing challeng-
ing an IEP is properly placed upon the party seeking relief, whether
that is the disabled child or the school district. Pp. 56-62.

(a) Because IDEA is silent on the allocation of the burden of persua-
sion, this Court begins with the ordinary default rule that plaintiffs bear
the burden regarding the essential aspects of their claims. Although
the ordinary rule admits of exceptions, decisions that place the entire
burden of persuasion on the opposing party at the outset of a proceed-
ing—as petitioners urge the Court to do here—are extremely rare.
Absent some reason to believe that Congress intended otherwise, the
Court will conclude that the burden of persuasion lies where it usually
falls, upon the party seeking relief. Pp. 56-58.

(b) Petitioners’ arguments for departing from the ordinary default
rule are rejected. Petitioners’ assertion that putting the burden of per-
suasion on school districts will help ensure that children receive a free
appropriate public education is unavailing. Assigning the burden to
schools might encourage them to put more resources into preparing
IEPs and presenting their evidence, but IDEA is silent about whether
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marginal dollars should be allocated to litigation and administrative ex-
penditures or to educational services. There is reason to believe that
a great deal is already spent on IDEA administration, and Congress has
repeatedly amended the Act to reduce its administrative and litigation-
related costs. The Act also does not support petitioners’ conclusion, in
effect, that every IEP should be assumed to be invalid until the school
district demonstrates that it is not. Petitioners’ most plausible argu-
ment—that ordinary fairness requires that a litigant not have the bur-
den of establishing facts peculiarly within the knowledge of his adver-
sary, United States v. New York, N. H. & H. R. Co., 355 U. S. 253, 256,
n. 5—fails because IDEA gives parents a number of procedural pro-
tections that ensure that they are not left without a realistic chance
to access evidence or without an expert to match the government.
Pp. 58-61.
377 F. 3d 449, affirmed.

(O’CONNOR, J., delivered the opinion of the Court, in which STEVENS,
ScALIA, KENNEDY, SOUTER, and THOMAS, JJ., joined. STEVENS, J., filed
a concurring opinion, post, p. 62. GINSBURG, J., post, p. 63, and BREYER,
J., post, p. 67, filed dissenting opinions. ROBERTS, C. J., took no part in
the consideration or decision of the case.

William H. Hurd argued the cause for petitioners. With
him on the briefs were Siran S. Faulders, Michael J. Eig,
and Haylie M. Iseman.

Gregory G. Garre argued the cause for respondents. With
him on the brief were Maree F. Sneed, Jonathan S. Frank-
lin, Zvi Greismann, Judith S. Bresler, Eric C. Brousaides,
and Jeffrey A. Krew.

Dawvid B. Salmons argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Clement, Assistant Attorney Gen-
eral Keisler, Acting Assistant Attorney General Schlozman,
Marleigh D. Dover, Stephanie R. Marcus, and Kent D.
Talbert.*

*Briefs of amici curiae urging reversal were filed for the Common-
wealth of Virginia et al. by Judith Williams Jagdmann, Attorney General
of Virginia, William E. Thro, State Solicitor General, Eric A. Gregory
and Joel C. Hoppe, Associate State Solicitors General, and Maureen Riley
Matsen, Deputy Attorney General, and by the Attorneys General for their
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JUSTICE O’CONNOR delivered the opinion of the Court.

The Individuals with Disabilities Education Act (IDEA or
Act), 84 Stat. 175, as amended, 20 U. S. C. § 1400 et seq. (2000
ed. and Supp. V), is a Spending Clause statute that seeks to
ensure that “all children with disabilities have available to
them a free appropriate public education,” §1400(d)(1)(A)
(2000 ed., Supp. V). Under IDEA, school districts must cre-
ate an “individualized education program” (IEP) for each dis-
abled child. §1414(d). If parents believe their child’s IEP
is inappropriate, they may request an “impartial due process
hearing.” §1415(f). The Act is silent, however, as to which
party bears the burden of persuasion at such a hearing. We
hold that the burden lies, as it typically does, on the party
seeking relief.

I

A

Congress first passed IDEA as part of the Education of
the Handicapped Act in 1970, 84 Stat. 175, and amended it

respective States as follows: Richard Blumenthal of Connecticut, Lisa
Madigan of Illinois, Phill Kline of Kansas, Mike Hatch of Minnesota,
Brian Sandoval of Nevada, Patricia Lynch of Rhode Island, Rob Mec-
Kenna of Washington, and Peggy A. Lautenschlager of Wisconsin; for The
ARC of the United States et al. by Drew S. Days II1, Seth M. Galanter,
and Linda A. Arnsbarger; for the Council of Parent Attorneys and Advo-
cates et al. by Ankwr J. Goel and M. Miller Baker; and for Various Autism
Organizations by Gregory A. Castanias, Thomas F. Urban II, and Beth
T. Sigall.

Briefs of amici curiae urging affirmance were filed for the State of
Hawalii et al. by Mark J. Bennett, Attorney General of Hawaii, and Girard
D. Lau, Deputy Attorney General, and by the Attorneys General for their
respective jurisdictions as follows: David W. Mdrquez of Alaska, Douglas
B. Moylan of Guam, and W. A. Drew Edmondson of Oklahoma; for the
Council of the Great City Schools et al. by Julie Wright Halbert and Pam-
ela Harris; for the National School Boards Association by Leslie Robert
Stellman, Rochelle S. Eisenberg, Lisa Y. Settles, Julie Underwood, Naomi
Gittins, and Thomas Hutton, and for the Virginia School Boards Associa-
tion et al. by Joseph Thomas Tokarz II and Kathleen Shepherd Mehfoud.
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substantially in the Education for All Handicapped Children
Act of 1975, 89 Stat. 773. At the time the majority of dis-
abled children in America were “either totally excluded from
schools or sitting idly in regular classrooms awaiting the
time when they were old enough to ‘drop out,”” H. R. Rep.
No. 94-332, p. 2 (1975). IDEA was intended to reverse this
history of neglect. As of 2003, the Act governed the pro-
vision of special education services to nearly 7 million chil-
dren across the country. See Dept. of Education, Office of
Special Education Programs, Data Analysis System, http://
www.ideadata.org/tables27th/ar_ aa9.htm (as visited Nov. 9,
2005, and available in Clerk of Court’s case file).

IDEA is “frequently described as a model of ‘cooperative
federalism.”” Little Rock School Dist. v. Mauney, 183 F. 3d
816, 830 (CA8 1999). It “leaves to the States the primary
responsibility for developing and executing educational pro-
grams for handicapped children, [but] imposes significant re-
quirements to be followed in the discharge of that responsi-
bility.” Board of Ed. of Hendrick Hudson Central School
Dist., Westchester Cty. v. Rowley, 468 U. S. 176, 183 (1982).
For example, the Act mandates cooperation and reporting
between state and federal educational authorities. Partici-
pating States must certify to the Secretary of Education that
they have “policies and procedures” that will effectively
meet the Act’s conditions. 20 U.S.C. §1412(a). (Unless
otherwise noted, all citations to the Act are to the pre-2004
version of the statute because this is the version that was in
effect during the proceedings below. We note, however,
that nothing in the recent 2004 amendments, 118 Stat. 2674,
appears to materially affect the rule announced here.)
State educational agencies, in turn, must ensure that local
schools and teachers are meeting the State’s educational
standards. §§1412(a)(11), 1412(a)(15)(A). Local educa-
tional agencies (school boards or other administrative bodies)
can receive IDEA funds only if they certify to a state educa-
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tional agency that they are acting in accordance with the
State’s policies and procedures. §1413(a)(1).

The core of the statute, however, is the cooperative proc-
ess that it establishes between parents and schools. Row-
ley, supra, at 205-206 (“Congress placed every bit as much
emphasis upon compliance with procedures giving parents
and guardians a large measure of participation at every stage
of the administrative process, . . . as it did upon the measure-
ment of the resulting TEP against a substantive standard”).
The central vehicle for this collaboration is the IEP proc-
ess. State educational authorities must identify and evalu-
ate disabled children, §§1414(a)—(c), develop an IEP for each
one, §$1414(d)(2), and review every IEP at least once a
year, §1414(d)(4). Each IEP must include an assessment
of the child’s current educational performance, must artic-
ulate measurable educational goals, and must specify the na-
ture of the special services that the school will provide.
§ 1414(d)(1)(A).

Parents and guardians play a significant role in the IEP
process. They must be informed about and consent to eval-
uations of their child under the Act. §1414(c)(3). Parents
are included as members of “IEP teams.” §1414(d)(1)(B).
They have the right to examine any records relating to their
child, and to obtain an “independent educational evaluation
of the[ir] child.” §1415(b)(1). They must be given written
prior notice of any changes in an IEP, §1415(b)(3), and be
notified in writing of the procedural safeguards available to
them under the Act, § 1415(d)(1). If parents believe that an
TEP is not appropriate, they may seek an administrative “im-
partial due process hearing.” §1415(f). School districts
may also seek such hearings, as Congress clarified in the
2004 amendments. See S. Rep. No. 108-185, p. 37 (2003).
They may do so, for example, if they wish to change an exist-
ing IEP but the parents do not consent, or if parents refuse
to allow their child to be evaluated. As a practical matter,
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it appears that most hearing requests come from parents
rather than schools. Brief for Petitioners 7.

Although state authorities have limited discretion to de-
termine who conducts the hearings, § 1415(f)(1), and respon-
sibility generally for establishing fair hearing procedures,
§1415(a), Congress has chosen to legislate the central com-
ponents of due process hearings. It has imposed minimal
pleading standards, requiring parties to file complaints set-
ting forth “a description of the nature of the problem,”
§1415(b)(7)(B)(ii), and “a proposed resolution of the problem
to the extent known and available . . . at the time,”
§1415(b)(7)(B)(iii). At the hearing, all parties may be ac-
companied by counsel, and may “present evidence and con-
front, cross-examine, and compel the attendance of wit-
nesses.” §§1415(h)(1)-(2). After the hearing, any
aggrieved party may bring a civil action in state or federal
court. §1415(i)(2). Prevailing parents may also recover at-
torney’s fees. §14153i)(3)(B). Congress has never explic-
itly stated, however, which party should bear the burden of
proof at IDEA hearings.

B

This case concerns the educational services that were due,
under IDEA, to petitioner Brian Schaffer. Brian suffers
from learning disabilities and speech-language impairments.
From prekindergarten through seventh grade he attended a
private school and struggled academically. In 1997, school
officials informed Brian’s mother that he needed a school that
could better accommodate his needs. Brian’s parents con-
tacted respondent Montgomery County Public Schools Sys-
tem (MCPS) seeking a placement for him for the following
school year.

MCPS evaluated Brian and convened an IEP team. The
committee generated an initial IEP offering Brian a place in
either of two MCPS middle schools. Brian’s parents were
not satisfied with the arrangement, believing that Brian
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needed smaller classes and more intensive services. The
Schaffers thus enrolled Brian in another private school, and
initiated a due process hearing challenging the IEP and
seeking compensation for the cost of Brian’s subsequent pri-
vate education.

In Maryland, IEP hearings are conducted by administra-
tive law judges (ALJs). See Md. Educ. Code Ann. § 8-413(c)
(Lexis 2004). After a 3-day hearing, the ALJ deemed the
evidence close, held that the parents bore the burden of per-
suasion, and ruled in favor of the school district. The par-
ents brought a civil action challenging the result. The
United States District Court for the District of Maryland
reversed and remanded, after concluding that the burden of
persuasion is on the school district. Brian S. v. Vance, 86
F. Supp. 2d 538 (2000). Around the same time, MCPS of-
fered Brian a placement in a high school with a special learn-
ing center. Brian’s parents accepted, and Brian was edu-
cated in that program until he graduated from high school.
The suit remained alive, however, because the parents
sought compensation for the private school tuition and re-
lated expenses.

Respondents appealed to the United States Court of Ap-
peals for the Fourth Circuit. While the appeal was pending,
the ALJ reconsidered the case, deemed the evidence truly in
“equipoise,” and ruled in favor of the parents. The Fourth
Circuit vacated and remanded the appeal so that it could
consider the burden of proof issue along with the merits on
a later appeal. The District Court reaffirmed its ruling that
the school district has the burden of proof. 240 F. Supp. 2d
396 (Md. 2002). On appeal, a divided panel of the Fourth
Circuit reversed. Judge Michael, writing for the majority,
concluded that petitioners offered no persuasive reason to
“depart from the normal rule of allocating the burden to the
party seeking relief.” 377 F. 3d 449, 453 (2004). We
granted certiorari, 543 U. S. 1145 (2005), to resolve the fol-
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lowing question: At an administrative hearing assessing the
appropriateness of an IEP, which party bears the burden
of persuasion?

II

A

The term “burden of proof” is one of the “slipperiest mem-
ber[s] of the family of legal terms.” 2 J. Strong, McCormick
on Evidence §342, p. 433 (5th ed. 1999) (hereinafter McCor-
mick). Part of the confusion surrounding the term arises
from the fact that historically, the concept encompassed two
distinct burdens: the “burden of persuasion,” 1i.e., which
party loses if the evidence is closely balanced, and the “bur-
den of production,” i. e., which party bears the obligation to
come forward with the evidence at different points in the
proceeding. Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U. S. 267, 272 (1994).
We note at the outset that this case concerns only the burden
of persuasion, as the parties agree, Brief for Respondents 14;
Reply Brief for Petitioners 15, and when we speak of burden
of proof in this opinion, it is this to which we refer.

When we are determining the burden of proof under a
statutory cause of action, the touchstone of our inquiry is, of
course, the statute. The plain text of IDEA is silent on the
allocation of the burden of persuasion. We therefore begin
with the ordinary default rule that plaintiffs bear the risk of
failing to prove their claims. McCormick § 337, at 412 (“The
burdens of pleading and proof with regard to most facts have
been and should be assigned to the plaintiff who generally
seeks to change the present state of affairs and who there-
fore naturally should be expected to bear the risk of failure
of proof or persuasion”); C. Mueller & L. Kirkpatrick, Evi-
dence §3.1, p. 104 (3d ed. 2003) (“Perhaps the broadest and
most accepted idea is that the person who seeks court action
should justify the request, which means that the plaintiffs
bear the burdens on the elements in their claims”).
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Thus, we have usually assumed without comment that
plaintiffs bear the burden of persuasion regarding the essen-
tial aspects of their claims. For example, Title VII of the
Civil Rights Act of 1964, 42 U. S. C. §2000e et seq., does not
directly state that plaintiffs bear the “ultimate” burden of
persuasion, but we have so concluded. St. Mary’s Honor
Center v. Hicks, 509 U. S. 502, 511 (1993); id., at 531 (SOUTER,
J., dissenting). In numerous other areas, we have presumed
or held that the default rule applies. See, e. g., Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 561 (1992) (standing);
Cleveland v. Policy Management Systems Corp., 526 U. S.
795, 806 (1999) (Americans with Disabilities Act); Hunt v.
Cromartie, 526 U.S. 541, 553 (1999) (equal protection);
Wharf (Holdings) Ltd. v. United Int’l Holdings, Inc., 532
U. S. 588, 593 (2001) (securities fraud); Doran v. Salem Inn,
Inc., 422 U. S. 922, 931 (1975) (preliminary injunctions); Mt.
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, 287 (1977)
(First Amendment). Congress also expressed its approval
of the general rule when it chose to apply it to administrative
proceedings under the Administrative Procedure Act, 5
U. S. C. §556(d); see also Greenwich Collieries, supra, at 271.

The ordinary default rule, of course, admits of exceptions.
See McCormick §337, at 412-415. For example, the burden
of persuasion as to certain elements of a plaintiff’s claim may
be shifted to defendants, when such elements can fairly be
characterized as affirmative defenses or exemptions. See,
e.q., FTC v. Morton Salt Co., 334 U.S. 37, 44-45 (1948).
Under some circumstances this Court has even placed the
burden of persuasion over an entire claim on the defendant.
See Alaska Dept. of Environmental Conservation v. EPA,
540 U. S. 461, 494 (2004). But while the normal default rule
does not solve all cases, it certainly solves most of them.
Decisions that place the entire burden of persuasion on the
opposing party at the outset of a proceeding—as petitioners
urge us to do here—are extremely rare. Absent some rea-
son to believe that Congress intended otherwise, therefore,
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we will conclude that the burden of persuasion lies where it
usually falls, upon the party seeking relief.

B

Petitioners contend first that a close reading of IDEA’s
text compels a conclusion in their favor. They urge that we
should interpret the statutory words “due process” in light
of their constitutional meaning, and apply the balancing test
established by Mathews v. Eldridge, 424 U.S. 319 (1976).
Even assuming that the Act incorporates constitutional due
process doctrine, Eldridge is no help to petitioners because
“[oJutside the criminal law area, where special concerns at-
tend, the locus of the burden of persuasion is normally
not an issue of federal constitutional moment.” Lavine v.
Milne, 424 U. S. 577, 585 (1976).

Petitioners next contend that we should take instruction
from the lower court opinions of Mills v. Board of Educa-
tion, 348 F. Supp. 866 (DC 1972), and Pennsylvania Associa-
tion for Retarded Children v. Pennsylvania, 334 F. Supp.
1257 (ED Pa. 1971) (hereinafter PARC). IDEA’s drafters
were admittedly guided “to a significant extent” by these
two landmark cases. Rowley, 458 U.S., at 194. As the
court below noted, however, the fact that Congress “took a
number of the procedural safeguards from PARC and Mills
and wrote them directly into the Act” does not allow us to
“conclude . . . that Congress intended to adopt the ideas that
it failed to write into the text of the statute.” 377 F. 3d,
at 455.

Petitioners also urge that putting the burden of persuasion
on school distriets will further IDEA’s purposes because it
will help ensure that children receive a free appropriate pub-
lic education. In truth, however, very few cases will be in
evidentiary equipoise. Assigning the burden of persuasion
to school districts might encourage schools to put more re-
sources into preparing IEPs and presenting their evidence.
But IDEA is silent about whether marginal dollars should
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be allocated to litigation and administrative expenditures or
to educational services. Moreover, there is reason to be-
lieve that a great deal is already spent on the administration
of the Act. Litigating a due process complaint is an expen-
sive affair, costing schools approximately $8,000 to $12,000
per hearing. See Department of Education, J. Chambers,
J. Harr, & A. Dhanani, What Are We Spending on Procedural
Safeguards in Special Education 1999-2000, p. 8 (May 2003)
(prepared under contract by American Institutes for Re-
search, Special Education Expenditure Project). Congress
has also repeatedly amended the Act in order to reduce its
administrative and litigation-related costs. For example, in
1997 Congress mandated that States offer mediation for
IDEA disputes. §615(e) of IDEA, as added by §101 of the
Individuals with Disabilities Education Act Amendments of
1997, Pub. L. 105-17, 111 Stat. 90, 20 U. S. C. §1415(e). In
2004, Congress added a mandatory “resolution session”
prior to any due process hearing. §615(f)(1)(B) of IDEA, as
added by § 101 of the Individuals with Disabilities Education
Improvement Act of 2004, Pub. L. 108-446, 118 Stat. 2720,
20 U. S. C. A. §1415(H)(1)(B) (Supp. 2005). It also made new
findings that “[plarents and schools should be given ex-
panded opportunities to resolve their disagreements in posi-
tive and constructive ways,” and that “[t]eachers, schools,
local educational agencies, and States should be relieved of
irrelevant and unnecessary paperwork burdens that do not
lead to improved educational outcomes.” §§1400(c)(8)—(9).

Petitioners in effect ask this Court to assume that every
IEP is invalid until the school district demonstrates that it
is not. The Act does not support this conclusion. IDEA
relies heavily upon the expertise of school districts to meet
its goals. It also includes a so-called “stay-put” provision,
which requires a child to remain in his or her “then-current
educational placement” during the pendency of an IDEA
hearing. §1415(j). Congress could have required that a
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child be given the educational placement that a parent re-
quested during a dispute, but it did no such thing. Congress
appears to have presumed instead that, if the Act’s proce-
dural requirements are respected, parents will prevail when
they have legitimate grievances. See Rowley, supra, at 206
(noting the “legislative conviction that adequate compliance
with the procedures prescribed would in most cases assure
much if not all of what Congress wished in the way of sub-
stantive content in an IEP”).

Petitioners’ most plausible argument is that “[t]he ordi-
nary rule, based on considerations of fairness, does not place
the burden upon a litigant of establishing facts peculiarly
within the knowledge of his adversary.” United States v.
New York, N. H. & H. R. Co., 355 U. S. 253, 256, n. 5 (1957),
see also Concrete Pipe & Products of Cal., Inc. v. Construc-
tion Laborers Pension Trust for Southern Cal., 508 U. S.
602, 626 (1993). But this “rule is far from being universal,
and has many qualifications upon its application.” Green-
leaf’s Lessee v. Birth, 6 Pet. 302, 312 (1832); see also McCor-
mick §337, at 413 (“Very often one must plead and prove
matters as to which his adversary has superior access to the
proof”). School districts have a “natural advantage” in in-
formation and expertise, but Congress addressed this when
it obliged schools to safeguard the procedural rights of
parents and to share information with them. See School
Comm. of Burlington v. Department of Ed. of Mass., 471
U.S. 359, 368 (1985). As noted above, parents have the
right to review all records that the school possesses in rela-
tion to their child. §1415(b)(1). They also have the right
to an “independent educational evaluation of the[ir] child.”
Ibid. The regulations clarify this entitlement by providing
that a “parent has the right to an independent educational
evaluation at public expense if the parent disagrees with
an evaluation obtained by the public agency.” 34 CFR
§300.502(b)(1) (2005). IDEA thus ensures parents access to
an expert who can evaluate all the materials that the school
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must make available, and who can give an independent opin-
ion. They are not left to challenge the government without
a realistic opportunity to access the necessary evidence,
or without an expert with the firepower to match the
opposition.

Additionally, in 2004, Congress added provisions requiring
school districts to answer the subject matter of a complaint
in writing, and to provide parents with the reasoning behind
the disputed action, details about the other options consid-
ered and rejected by the IEP team, and a description of all
evaluations, reports, and other factors that the school used
in coming to its decision. §615(c)(2)(B)(i))(I) of IDEA, as
added by §101 of Pub. L. 108-446, 118 Stat. 2718, 20 U. S. C.
§1415(c)2)(B)(1)(I) (2000 ed., Supp. V). Prior to a hearing,
the parties must disclose evaluations and recommendations
that they intend to rely upon. 20 U.S.C. §1415(f)(2).
IDEA hearings are deliberately informal and intended to
give ALJs the flexibility that they need to ensure that each
side can fairly present its evidence. IDEA, in fact, requires
state authorities to organize hearings in a way that guaran-
tees parents and children the procedural protections of
the Act. See §1415(a). Finally, and perhaps most impor-
tantly, parents may recover attorney’s fees if they prevail.
§141531)(3)(B). These protections ensure that the school
bears no unique informational advantage.

I11

Finally, respondents and several States urge us to decide
that States may, if they wish, override the default rule and
put the burden always on the school district. Several States
have laws or regulations purporting to do so, at least under
some circumstances. See, e. g., Minn. Stat. § 125A.091, subd.
16 (2004); Ala. Admin. Code Rule 290-8-9-.08(8)(c)(6) (Supp.
2004); Alaska Admin. Code, tit. 4, §52.550(e)(9) (2003); Del.
Code Ann., Tit. 14, §3140 (1999). Because no such law or
regulation exists in Maryland, we need not decide this issue
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today. JUSTICE BREYER contends that the allocation of the
burden ought to be left entirely up to the States. But nei-
ther party made this argument before this Court or the
courts below. We therefore decline to address it.

We hold no more than we must to resolve the case at hand:
The burden of proof in an administrative hearing challenging
an IEP is properly placed upon the party seeking relief. In
this case, that party is Brian, as represented by his parents.
But the rule applies with equal effect to school distriets: If
they seek to challenge an IEP, they will in turn bear the
burden of persuasion before an ALJ. The judgment of the
United States Court of Appeals for the Fourth Circuit is,
therefore, affirmed.

It is so ordered.

THE CHIEF JUSTICE took no part in the consideration or
decision of this case.

JUSTICE STEVENS, concurring.

It is common ground that no single principle or rule solves
all cases by setting forth a general test for ascertaining the
incidence of proof burdens when both a statute and its legis-
lative history are silent on the question. See Alaska Dept.
of Environmental Conservation v. EPA, 540 U. S. 461, 494,
n. 17 (2004); see also ante, at 57; post, at 63 (GINSBURG, J.,
dissenting). Accordingly, I do not understand the majority
to disagree with the proposition that a court, taking into ac-
count “‘policy considerations, convenience, and fairness,””
post, at 63 (GINSBURG, J., dissenting), could conclude that the
purpose of a statute is best effectuated by placing the burden
of persuasion on the defendant. Moreover, I agree with
much of what JUSTICE GINSBURG has written about the spe-
cial aspects of this statute. I have, however, decided to join
the Court’s disposition of this case, not only for the reasons
set forth in JUSTICE O’CONNOR’s opinion, but also because I
believe that we should presume that public school officials
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are properly performing their difficult responsibilities under
this important statute.

JUSTICE GINSBURG, dissenting.

When the legislature is silent on the burden of proof,
courts ordinarily allocate the burden to the party initiating
the proceeding and seeking relief. As the Fourth Circuit
recognized, however, “other factors,” prime among them
“policy considerations, convenience, and fairness,” may war-
rant a different allocation. 377 F. 3d 449, 452 (2004) (citing
2 J. Strong, McCormick on Evidence §337, p. 415 (5th ed.
1999) (allocation of proof burden “will depend upon the
weight . . . given to any one or more of several factors,
including: . . . special policy considerations[,] convenience,
[and] fairness”)); see also 9 J. Wigmore, Evidence §2486,
p- 291 (J. Chadbourn rev. ed. 1981) (assigning proof burden
presents “a question of policy and fairness based on experi-
ence in the different situations”). The Court has followed
the same counsel. See Alaska Dept. of Environmental
Conservation v. EPA, 540 U. S. 461, 494, n. 17 (2004) (“No
‘single principle or rule . . . solve[s] all cases and afford[s] a
general test for ascertaining the incidence’ of proof burdens.”
(quoting Wigmore, supra, § 2486, p. 288; emphasis deleted)).
For reasons well stated by Circuit Judge Luttig, dissenting
in the Court of Appeals, 377 F. 3d, at 456-459, I am per-
suaded that “policy considerations, convenience, and fair-
ness” call for assigning the burden of proof to the school
district in this case.

The Individuals with Disabilities Education Act (IDEA),
20 U. S. C. §1400 et seq., was designed to overcome the pat-
tern of disregard and neglect disabled children historically
encountered in seeking access to public education. See
§1400(c)(2) (congressional findings); S. Rep. No. 94-168, pp. 6,
8-9 (1975); Mills v. Board of Ed. of District of Columbia, 348
F. Supp. 866 (DC 1972); Pennsylvania Assn. for Retarded
Children v. Pennsylvania, 334 F. Supp. 1257 (ED Pa. 1971),
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and 343 F. Supp. 279 (ED Pa. 1972). Under typical civil
rights and social welfare legislation, the complaining party
must allege and prove discrimination or qualification for
statutory benefits. See, e. g, St. Mary’s Honor Center v.
Hicks, 509 U. S. 502, 511 (1993) (Title VII of the Civil Rights
Act of 1964, 42 U.S. C. §2000e et seq.); Director, Office of
Workers’ Compensation Programs v. Greenwich Collieries,
512 U. S. 267, 270 (1994) (Black Lung Benefits Act, 30 U. S. C.
§901 et seq.). The IDEA is atypical in this respect: It casts
an affirmative, beneficiary-specific obligation on providers of
public education. School districts are charged with respon-
sibility to offer to each disabled child an individualized edu-
cation program (IEP) suitable to the child’s special needs.
20 U. S. C. §§1400(d)(1), 1412(a)(4), 1414(d). The proponent
of the TEP, it seems to me, is properly called upon to demon-
strate its adequacy.

Familiar with the full range of education facilities in the
area, and informed by “their experiences with other,
similarly-disabled children,” 377 F. 3d, at 458 (Luttig, J., dis-
senting), “the school district is . . . in a far better position to
demonstrate that it has fulfilled [its statutory] obligation
than the disabled student’s parents are in to show that the
school district has failed to do so,” id., at 457. Accord Oberti
v. Board of Ed. of Borough of Clementon School Dist., 995
F. 2d 1204, 1219 (CA3 1993) (“In practical terms, the school
has an advantage when a dispute arises under the Act: the
school has better access to relevant information, greater con-
trol over the potentially more persuasive witnesses (those
who have been directly involved with the child’s education),
and greater overall educational expertise than the par-
ents.”); Lascari v. Board of Ed. of Ramapo Indian Hills
Regional High School Dist., 116 N. J. 30, 45-46, 560 A. 2d
1180, 1188-1189 (1989) (in view of the school district’s “better
access to relevant information,” parent’s obligation “should
be merely to place in issue the appropriateness of the IEP.
The school board should then bear the burden of proving that
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the IEP was appropriate. In reaching that result, we have
sought to implement the intent of the statutory and regula-
tory schemes.”).!

Understandably, school districts striving to balance their
budgets, if “[l]left to [their] own devices,” will favor educa-
tional options that enable them to conserve resources. Deal
v. Hamilton County Bd. of Ed., 392 F. 3d 840, 864-865 (CA6
2004). Saddled with a proof burden in administrative “due
process” hearings, parents are likely to find a district-
proposed IEP “resistant to challenge.” 377 F. 3d, at 459
(Luttig, J., dissenting). Placing the burden on the district
to show that its plan measures up to the statutorily man-
dated “free appropriate public education,” 20 U. S. C.
§1400(d)(1)(A), will strengthen school officials’ resolve to
choose a course genuinely tailored to the child’s individual
needs.?

The Court acknowledges that “[a]ssigning the burden of
persuasion to school districts might encourage schools to put
more resources into preparing IEPs.” Ante, at 58. Curi-
ously, the Court next suggests that resources spent on devel-
oping IEPs rank as “administrative expenditures” not as ex-
penditures for “educational services.” Ante, at 59. Costs
entailed in the preparation of suitable IEPs, however, are

1The Court suggests that the IDEA’s stay-put provision, 20 U. S. C.
§1415(j), supports placement of the burden of persuasion on the parents.
Ante, at 59-60. The stay-put provision, however, merely preserves the
status quo. It would work to the advantage of the child and the parents
when the school seeks to cut services offered under a previously estab-
lished IEP. True, Congress did not require that “a child be given the
educational placement that a parent requested during a dispute.” Ibid.
But neither did Congress require that the IEP advanced by the school
district go into effect during the pendency of a dispute.

2The Court observes that decisions placing “the entire burden of per-
suasion on the opposing party at the outset of a proceeding . . . are ex-
tremely rare.” Ante, at 57. In cases of this order, however, the persua-
sion burden is indivisible. It must be borne entirely by one side or the
other: Either the school district must establish the adequacy of the IEP it
has proposed or the parents must demonstrate the plan’s inadequacy.
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the very expenditures necessary to ensure each child cov-
ered by the IDEA access to a free appropriate education.
These outlays surely relate to “educational services.” In-
deed, a carefully designed IEP may ward off disputes pro-
ductive of large administrative or litigation expenses.

This case is illustrative. Not until the District Court
ruled that the school district had the burden of persuasion
did the school design an TEP that met Brian Schaffer’s spe-
cial educational needs. See ante, at 55; Tr. of Oral Arg.
21-22 (Counsel for the Schaffers observed that “Montgomery
County . . . gave [Brian] the kind of services he had sought
from the beginning . . . once [the school district was] given
the burden of proof.”). Had the school district, in the first
instance, offered Brian a public or private school placement
equivalent to the one the district ultimately provided, this
entire litigation and its attendant costs could have been
avoided.

Notably, nine States, as friends of the Court, have urged
that placement of the burden of persuasion on the school dis-
trict best comports with the IDEA’s aim. See Brief for Com-
monwealth of Virginia et al. as Amict Curiae. If allocating
the burden to school districts would saddle school systems
with inordinate costs, it is doubtful that these States would
have filed in favor of petitioners. Cf. Brief for United States
as Amicus Curiae Supporting Appellees Urging Affirmance
in No. 00-1471 (CA4), p. 12 (“Having to carry the burden of
proof regarding the adequacy of its proposed IEP . .. should
not substantially increase the workload for the school.”).?

One can demur to the Fourth Circuit’s observation that
courts “do not automatically assign the burden of proof to
the side with the bigger guns,” 377 F. 3d, at 453, for no such
reflexive action is at issue here. It bears emphasis that “the
vast majority of parents whose children require the benefits
and protections provided in the IDEA” lack “knowledg[e]

3 Before the Fourth Circuit, the United States filed in favor of the Schaf-
fers; in this Court, the United States supported Montgomery County.
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about the educational resources available to their [child]” and
the “sophisticat[ion]” to mount an effective case against a
district-proposed IEP. Id., at 458 (Luttig, J., dissenting);
cf. 20 U. S. C. §1400(c)(7)-(10). See generally Department of
Education, M. Wagner, C. Marder, J. Blackorby, & D. Car-
doso, The Children We Serve: The Demographic Characteris-
tics of Elementary and Middle School Students with Disabil-
ities and their Households (Sept. 2002) (prepared under
contract by SRI International, Special Education Elemen-
tary Longitudinal Study), http://www.seels.net/designdocs/
SEELS_Children_We_Serve_ Report.pdf (as visited Nov. 8§,
2005, and available in Clerk of Court’s case file). In this
setting, “the party with the ‘bigger guns’ also has better
access to information, greater expertise, and an affirmative
obligation to provide the contested services.” 377 F. 3d, at
458 (Luttig, J., dissenting). Policy considerations, conven-
ience, and fairness, I think it plain, point in the same direc-
tion. Their collective weight warrants a rule requiring a
school district, in “due process” hearings, to explain per-
suasively why its proposed IEP satisfies the IDEA’s stand-
ards. Ibid. I would therefore reverse the judgment of
the Fourth Circuit.

JUSTICE BREYER, dissenting.

As the majority points out, the Individuals with Disabili-
ties Education Act (Act), 20 U. S. C. §1400 et seq., requires
school districts to “identify and evaluate disabled chil-
dren, . . . develop an [Individualized Education Program|]
for each one . . ., and review every IEP at least once a year.”
Ante, at 53. A parent dissatisfied with “any matter relating
[1] to the identification, evaluation, or educational placement
of the child,” or [2] to the “provision of a free appropriate
public education” of the child, has the opportunity “to re-
solve such disputes through a mediation process.” 20
U. S. C. §§1415(a), (b)(6)(A), (k) (2000 ed., Supp. V). The Act
further provides the parent with “an opportunity for an im-
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partial due process hearing” provided by the state or local
education agency. §1415(f)(1)(A). If provided locally,
either party can appeal the hearing officer’s decision to the
state educational agency. §1415(g). Finally, the Act allows
any “party aggrieved” by the results of the state hear-
ing(s) “to bring a civil action” in a federal district court.
§14153)(2)(A). In sum, the Act provides for school board
action, followed by (1) mediation, (2) an impartial state due
process hearing with the possibility of state appellate review,
and (3) federal district court review.

The Act also sets forth minimum procedures that the par-
ties, the hearing officer, and the federal court must follow.
See, e. g., §1415(f)(1) (notice); § 1415(f)(2) (disclosures);
§1415(f)(3) (limitations on who may conduct the hearing);
§1415(g) (right to appeal); §1415(h)(1) (“the right to be ac-
companied and advised by counsel”); §1415(h)(2) (“the right
to present evidence and confront, cross-examine, and compel
the attendance of witnesses”); §1415(h)(3) (the right to a
transcript of the proceeding); §1415(h)(4) (“the right to
written . . . findings of fact and decisions”). Despite this
detailed procedural scheme, the Act is silent on the question
of who bears the burden of persuasion at the state “due proc-
ess” hearing.

The statute’s silence suggests that Congress did not think
about the matter of the burden of persuasion. It is, after all,
a relatively minor issue that should not often arise. That
is because the parties will ordinarily introduce considerable
evidence (as in this case where the initial 3-day hearing in-
cluded testimony from 10 witnesses, 6 qualified as experts,
and more than 50 exhibits). And judges rarely hesitate to
weigh evidence, even highly technical evidence, and to decide
a matter on the merits, even when the case is a close one.
Thus, cases in which an administrative law judge (ALJ) finds
the evidence in precise equipoise should be few and far be-
tween. Cf. O’Neal v. McAwninch, 513 U.S. 432, 436-437
(1995). See also Individuals with Disabilities Education Im-
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provement Act of 2004, Pub. L. 108-446, §§615(f)(3)(A)(ii)-
(iv), 118 Stat. 2721, 20 U. S. C. §§1415(f)(3)(A)(ii)—(iv) (2000
ed., Supp. V) (requiring appointment of ALJ with technical
capacity to understand Act).

Nonetheless, the hearing officer held that before him was
that rara avis—a case of perfect evidentiary equipoise.
Hence we must infer from Congress’ silence (and from the
rest of the statutory scheme) which party—the parents or
the school district—bears the burden of persuasion.

One can reasonably argue, as the Court holds, that the risk
of nonpersuasion should fall upon the “individual desiring
change.” That, after all, is the rule courts ordinarily apply
when an individual complains about the lawfulness of a gov-
ernment action. FE. g., ante, at 56-61 (opinion of the Court);
377 F. 3d 449 (CA4 2004) (case below); Devine v. Indian
River County School Bd., 249 F. 3d 1289 (CA11 2001). On
the other hand, one can reasonably argue to the contrary,
that, given the technical nature of the subject matter, its
human importance, the school district’s superior resources,
and the district’s superior access to relevant information, the
risk of nonpersuasion ought to fall upon the district. E.g.,
ante, p. 63 (GINSBURG, J., dissenting); 377 F. 3d, at 456-459
(Luttig, J., dissenting); Oberti v. Board of Ed. of Borough of
Clementon School Dist., 995 F. 2d 1204 (CA3 1993); Lascari
v. Board of Ed. of Ramapo Indian Hills High School Dist.,
116 N. J. 30, 560 A. 2d 1180 (1989). My own view is that
Congress took neither approach. It did not decide the “bur-
den of persuasion” question; instead it left the matter to the
States for decision.

The Act says that the “establish[ment]” of “procedures” is
a matter for the “State” and its agencies. §1415(a). It adds
that the hearing in question, an administrative hearing, is to
be conducted by the “State” or “local educational agency.”
20 U. S. C. §1415(f)(1)(A) (2000 ed., Supp. V). And the stat-
ute as a whole foresees state implementation of federal stand-
ards. §1412(a); Cedar Rapids Community School Dist. v.
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Garret F., 526 U. S. 66, 68 (1999); Board of Ed. of Hendrick
Hudson Central School Dist., Westchester Cty. v. Rowley,
458 U. S. 176, 208 (1982). The minimum federal procedural
standards that the Act specifies are unrelated to the “burden
of persuasion” question. And different States, consequently
and not surprisingly, have resolved it in different ways.
See, e.g., Alaska Admin. Code, tit. 4, §52.550(e)(9) (2003)
(school district bears burden); Ala. Admin. Code Rule 290-8—
9-.08(8)(c)(6)(i1)(I) (Supp. 2004) (same); Conn. Agencies Regs.
§10-76h-14 (2005) (same); Del. Code Ann., Tit. 14, §3140
(1999) (same); 1 D. C. Mun. Regs., tit. 5, §3030.3 (2003)
(same); W. Va. Code Rules §126-16-8.1.11(c) (2005) (same);
Ind. Admin. Code, tit. 511, Rule 7-30-3 (2003) (incorporating
by reference Ind. Code §4-21.5-3-14 (West 2002)) (moving
party bears burden); 7 Ky. Admin. Regs., tit. 707, ch. 1:340,
§7(4) (2004) (incorporating by reference Ky. Rev. Stat. Ann.
§13B.090(7) (Lexis 2003)) (same); Ga. Comp. Rules & Regs.,
Rule 160-4-7-.18(1)(g)(8) (2002) (burden varies depending
upon remedy sought); Minn. Stat. Ann. § 125A.091, subd. 16
(West Supp. 2005) (same). There is no indication that this
lack of uniformity has proved harmful.

Nothing in the Act suggests a need to fill every interstice
of the Act’s remedial scheme with a uniform federal rule.
See Kamen v. Kemper Financial Services, Inc., 500 U. S. 90,
98 (1991) (citations omitted). And should some such need
arise—i. e., if nonuniformity or a particular state approach
were to prove problematic—the Federal Department of Edu-
cation, expert in the area, might promulgate a uniform fed-
eral standard, thereby limiting state choice. 20 U.S.C.
§1406(a) (2000 ed., Supp. V); Irving Independent School
Dist. v. Tatro, 468 U. S. 883, 891-893 (1984); see also Barn-
hart v. Walton, 535 U. S. 212, 217-218 (2002); NationsBank
of N. C.,, N. A. v. Variable Annuity Life Ins. Co., 513 U. S.
251, 256-257 (1995); Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837, 842—-845 (1984).
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Most importantly, Congress has made clear that the Act
itself represents an exercise in “cooperative federalism.”
See ante, at 52-53 (opinion of the Court). Respecting the
States’ right to decide this procedural matter here, where
education is at issue, where expertise matters, and where
costs are shared, is consistent with that cooperative ap-
proach. See Wisconsin Dept. of Health and Family Servs.
v. Blumer, 534 U. S. 473, 495 (2002) (when interpreting stat-
utes “designed to advance cooperative federalism[,] . .. we
have not been reluctant to leave a range of permissible
choices to the States”). Cf. Smith v. Robbins, 528 U. S. 259,
275 (2000); New State Ice Co. v. Liebmann, 285 U. S. 262, 311
(1932) (Brandeis, J., dissenting). And judicial respect for
such congressional determinations is important. Indeed, in
today’s technologically and legally complex world, whether
court decisions embody that kind of judicial respect may rep-
resent the true test of federalist principle. See AT&T Corp.
v. Iowa Utilities Bd., 525 U. S. 366, 420 (1999) (BREYER, J.,
concurring in part and dissenting in part).

Maryland has no special state law or regulation setting
forth a special IEP-related burden of persuasion standard.
But it does have rules of state administrative procedure and
a body of state administrative law. The state ALJ should
determine how those rules, or other state law, applies to this
case. Cf, e.g., Ind. Admin. Code, tit. 511, Rule 7-30-3
(2003) (hearings under the Act conducted in accord with gen-
eral state administrative law); 7 Ky. Admin. Regs., tit. 707,
ch. 1:340, Section 7(4) (same). Because the state ALJ did
not do this (i. e., he looked for a federal, not a state, burden
of persuasion rule), I would remand this case.
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No. 04-373. Argued November 1, 2005—Decided November 14, 2005
Certiorari dismissed. Reported below: 381 Md. 218, 849 A. 2d 410.

Kathryn Grill Graeff, Assistant Attorney General of
Maryland, argued the cause for petitioner. With her on the
briefs were J. Joseph Curran, Jr., Attorney General, and An-
nabelle L. Lisic and Diane E. Keller, Assistant Attorneys
General.

James A. Feldman argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Clement, Acting Assistant Attorney
General Richter, Deputy Solicitor General Dreeben, John P.
Elwood, and Joel M. Gershowitz.

Kenneth W. Ravenell argued the cause for respondent.
With him on the brief were Ivan J. Bates, Matthew A. S.
Esworthy, and Jeffrey T. Green.*

*Briefs of amict curiae urging reversal were filed for the State of Texas
et al. by Greg Abbott, Attorney General of Texas, Barry R. McBee, First
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Deputy Attorney General, and Gena Bunn, Edward L. Marshall, and
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Delaware, Robert J. Spagnoletti of the District of Columbia, Charles J.
Crist, Jr., of Florida, Mark J. Bennett of Hawaii, Lawrence G. Wasden of
Idaho, Lisa Madigan of Illinois, Michael A. Cox of Michigan, Jim Petro of
Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon,
Thomas W. Corbett, Jr., of Pennsylvania, Henry D. McMaster of South
Carolina, Lawrence E. Long of South Dakota, Mark L. Shurtleff of Utah,
and William Sorrell of Vermont; and for the Criminal Justice Legal Foun-
dation by Kent S. Scheidegger and Charles L. Hobson.

Briefs of amici curiae urging affirmance were filed for the National
Association of Criminal Defense Lawyers by James J. Tomkovicz and
Joshua L. Dratel; and for the National Legal Aid and Defender Associa-
tion by Steven B. Duke.



Cite as: 546 U. S. 72 (2005) 73

Per Curiam

PER CURIAM.

The writ of certiorari is dismissed as improvidently
granted.
It is so ordered.



74 OCTOBER TERM, 2005

Per Curiam

BRADSHAW, WARDEN v». RICHEY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 05-101. Decided November 28, 2005

Respondent was convicted in Ohio state court of aggravated murder,
based on a theory of transferred intent, and he was sentenced to death.
His petition for federal habeas relief was denied, but the Sixth Circuit
reversed, holding (1) that transferred intent was not a permissible the-
ory for aggravated felony murder under Ohio law at the time of his
conviction, and (2) that the performance of respondent’s trial counsel
had been constitutionally deficient under Strickland v. Washington, 466
U. S. 668.

Held: The Sixth Circuit erred in holding that the transferred intent doc-
trine was inapplicable under state law and that respondent was entitled
to relief under Strickland. The Ohio Supreme Court’s interpretation of
the relevant state statute, as announced in its review of respondent’s
case, directly contradicts the Sixth Circuit’s analysis. The State Su-
preme Court’s perfectly clear and unambiguous explanation that the
transferred intent doctrine “‘is firmly rooted in Ohio law’” is binding

on a federal court sitting in habeas. See Estelle v. McGuire, 502 U. S.
62, 67-68. The Sixth Circuit also erred in its adjudication of the Strick-
land claim by, inter alia, relying on evidence not properly presented to
the state habeas courts. Respondent contends that the State failed to
preserve that objection before the Sixth Circuit. Because the relevant
errors had not yet occurred, the Sixth Circuit has had no opportunity to
address this argument, and it is better situated to do so in the first
instance.

Certiorari granted; 395 F. 3d 660, vacated and remanded.

PER CURIAM.

In 1987, respondent Kenneth T. Richey was tried in Ohio
for aggravated murder committed in the course of a felony.
Evidence showed that respondent set fire to the apartment
of his neighbor, Hope Collins, in an attempt to kill his ex-
girlfriend and her new boyfriend, who were spending the
night together in the apartment below. The intended vie-
tims escaped unharmed, but Hope Collins’ 2-year-old daugh-



Cite as: 546 U. S. 74 (2005) 75

Per Curiam

ter Cynthia died in the fire. At trial, the State presented
evidence of respondent’s intent to kill his ex-girlfriend and
her boyfriend, but not of specific intent to kill Cynthia Col-
lins. The State also offered expert forensic evidence to
show that the fire had been started deliberately. Respond-
ent did not contest this forensic evidence at trial because his
retained arson expert had reported that the State’s evidence
conclusively established arson. Respondent was convicted
of aggravated felony murder on a theory of transferred in-
tent and sentenced to death. His conviction and sentence
were affirmed on direct appeal, where he was represented
by new counsel.

Respondent sought postconviction relief in state court.
The state trial court denied his request for an evidentiary
hearing and denied relief on all claims, and the state appel-
late court affirmed. Respondent then sought federal habeas
relief. The District Court permitted discovery on certain
issues, but ultimately denied all of respondent’s claims. The
Sixth Circuit reversed, holding that respondent was entitled
to habeas relief on two alternative grounds. First, that
transferred intent was not a permissible theory for aggra-
vated felony murder under Ohio law, and that the evidence
of direct intent was constitutionally insufficient to support
conviction. Second, that the performance of respondent’s
trial counsel had been constitutionally deficient under Strick-
land v. Washington, 466 U.S. 668 (1984), in his retaining
and mishandling of his arson expert and in his inadequate
treatment of the State’s expert testimony.

We now grant the State’s petition for writ of certiorari and
vacate the judgment below.

I

The Sixth Circuit erred in holding that the doctrine of
transferred intent was inapplicable to aggravated felony
murder for the version of Ohio Rev. Code Ann. §2903.01(B)
(Anderson 1982) under which respondent was convicted.
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See Richey v. Mitchell, 395 F. 3d 660, 675 (2005). The Ohio
Supreme Court’s interpretation of that section, as announced
in its review of respondent’s case, directly contradicts the
Sixth Circuit’s analysis:

“The fact that the intended victims escaped harm, and
that an innocent child, Cynthia Collins, was killed in-
stead, does not alter Richey’s legal and moral responsi-
bility. ‘The doctrine of transferred intent is firmly
rooted in Ohio law.” Very simply, ‘the culpability of a
scheme designed to implement the calculated decision to
kill is not altered by the fact that the scheme is directed
at someone other than the actual victim.”” State wv.
Richey, 64 Ohio St. 3d 353, 364, 595 N. E. 2d 915, 925
(1992) (citations omitted).

This statement was dictum, since the only sufficiency-of-
evidence claim raised by respondent pertained to his setting
of the fire. Nonetheless, its explanation of Ohio law was
perfectly clear and unambiguous. We have repeatedly held
that a state court’s interpretation of state law, including one
announced on direct appeal of the challenged conviction,
binds a federal court sitting in habeas corpus. FEstelle v.
McGuare, 502 U. S. 62, 67-68 (1991); Mullaney v. Wilbur, 421
U. S. 684, 691 (1975).

The Sixth Circuit held that the Ohio Supreme Court’s
opinion should not be read to endorse transferred intent in
respondent’s case because such a construction would likely
constitute “an unforeseeable and retroactive judicial expan-
sion of narrow and precise statutory language,” Bouwie v.
City of Columbia, 378 U. S. 347, 352 (1964), in violation of
the Due Process Clause. 395 F. 3d, at 677 (citing United
States v. Lanier, 520 U. S. 259 (1997); Bouie, 378 U. S., at
351). It is doubtful whether this principle of fair notice has
any application to a case of transferred intent, where the
defendant’s contemplated conduct was exactly what the rel-
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evant statute forbade, see id., at 351. And it is further
doubtful whether the doctrine of constitutional doubt per-
mits such a flatly countertextual interpretation of what the
Ohio Supreme Court said, see Salinas v. United States, 522
U. S. 52, 59-60 (1997). But assuming all that, Ohio law at
the time of respondent’s offense provided fully adequate
notice of the applicability of transferred intent. The rele-
vant mens rea provision in §2903.01(D) required only that
“InJo person shall be convicted of aggravated murder unless
he is specifically found to have intended to cause the death
of another.” Ohio Rev. Code Ann. §2903.01(D) (Anderson
1982) (emphasis added). Respondent’s intention to kill his
ex-girlfriend and her boyfriend plainly came within this pro-
vision. There was no reason to read “another” (countertex-
tually) as meaning only “the actual victim,” since the doc-
trine of transferred intent was “firmly rooted in Ohio law.”
State v. Sowell, 39 Ohio St. 3d 322, 332, 530 N. E. 2d 1294,
1305 (1988) (citing Wareham v. State, 25 Ohio St. 601 (1874)).
Respondent could not plausibly claim unfair surprise that the
doctrine applied in his case. See Lanier, supra, at 269-270
(requiring, as adequate notice for due process purposes, only
“reasonable warning,” rather than fundamentally similar
prior cases).

The foregoing provision was in effect at the time of re-
spondent’s crime in 1986. The Sixth Circuit reasoned, how-
ever, that the following subsequent clause in the version of
§2903.01(D) that existed in 1986 foreclosed transferred intent
in this case:

“If a jury in an aggravated murder case is instructed
that a person who commits or attempts to commit any
offense listed in division (B) of this section may be in-
ferred, because he engaged in a common design with
others to commit the offense by force or violence or be-
cause the offense and the manner of its commission
would be likely to produce death, to have intended to
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cause the death of any person who is killed during the
commission of . . . the offense, the jury also shall be
instructed that . . . it is to consider all evidence intro-
duced by the prosecution to indicate the person’s intent
and by the person to indicate his lack of intent in deter-
mining whether the person specifically intended to cause
the death of the person killed . ...” Ohio Rev. Code
Ann. §2903.01(D) (Anderson 1982) (emphasis added).

Contrary to the Sixth Circuit’s reading, see 395 F. 3d, at 673,
this clause by its terms did not apply to every case in which
the defendant was charged with aggravated felony murder,
but rather only to those in which intent to kill was sought to
be proved from the inherent dangerousness of the relevant
felony. See State v. Phillips, 74 Ohio St. 3d 72, 100, 656
N. E. 2d 643, 668 (1995) (“R. C. §2903.01(D) does not apply
in this case because the trial court never instructed that the
jury could infer purpose to kill from the commission of an
underlying felony in a manner ‘likely to produce death’”).
Here, however, intent to kill was proved directly. It was
not inferred from the dangerousness of the arson; it was
shown to be the purpose of the arson.

The Sixth Circuit also argued that dicta in a case decided
by an intermediate Ohio appellate court, prior to the Ohio
Supreme Court’s opinion here, rejected transferred intent
for respondent’s crime, and thus rendered its application in
respondent’s case unforeseeable and retroactive. 395 F. 3d,
at 675-676 (citing State v. Mullins, 76 Ohio App. 3d 633, 602
N. E. 2d 769 (1992)). But that case was decided long after
the 1986 offense for which respondent was convicted, and
thus has no bearing on whether the law at the time of the
charged conduct was clear enough to provide fair notice.
Lanier, supra; see also Marks v. United States, 430 U. S. 188,
196 (1977).

Because the Sixth Circuit disregarded the Ohio Supreme
Court’s authoritative interpretation of Ohio law, its ruling
on sufficiency of the evidence was erroneous.
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II

The Sixth Circuit also held that respondent was entitled
to relief on the ground that the state courts’ denial of his
Strickland claim was unreasonable. 395 F. 3d, at 688. As
petitioner contends, the Sixth Circuit erred in its adjudica-
tion of this claim by relying on evidence that was not prop-
erly presented to the state habeas courts without first de-
termining (1) whether respondent was at fault for failing to
develop the factual bases for his claims in state court, see
Williams v. Taylor, 529 U.S. 420, 430-432 (2000), or (2)
whether respondent satisfied the criteria established by 28
U. S. C. §2254(e)(2). See Holland v. Jackson, 542 U. S. 649,
653 (2004) (per curiam). Similarly, the Sixth Circuit erred
by disregarding the state habeas courts’ conclusion that the
forensic expert whom respondent’s trial counsel hired was a
“properly qualified expert,” App. to Pet. for Cert. 347a,
without analyzing whether the state court’s factual finding
had been rebutted by clear and convincing evidence. See 28
U.S. C. §2254(e)(1). Compare App. to Pet. for Cert. 347a
with 395 F. 3d, at 683. In addition, as petitioner contends,
the Sixth Circuit erred in relying on certain grounds that
were apparent from the trial record but not raised on direct
appeal—namely, that trial counsel (1) inadequately cross-
examined experts called by the State, (2) erred by prema-
turely placing the forensic expert counsel had hired on the
witness list, and (3) failed to present competing scientific evi-
dence against the State’s forensic experts—without first de-
termining whether respondent’s procedural default of these
subclaims could be excused by a showing of cause and preju-
dice or by the need to avoid a miscarriage of justice. See
App. to Pet. for Cert. 340a—341a, 351a—354a (state courts’
holding that these subclaims should have been raised on di-
rect appeal); id., at 109a-110a (District Court’s holding that
this default was not excusable under Coleman v. Thompson,
501 U. S. 722, 749-750 (1991)). Respondent, however, con-
tends that the State failed to preserve its objection to the
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Sixth Circuit’s reliance on evidence not presented in state
court by failing to raise this argument properly before the
Sixth Circuit. See Brief in Opposition 24-26. Because the
relevant errors had not yet occurred, the Sixth Circuit has
had no opportunity to address the argument that the State
failed to preserve its Holland argument. It is better situ-
ated to address this argument in the first instance.

* * *

For the foregoing reasons, the judgment of the Sixth Cir-
cuit is vacated, and the case is remanded for further proceed-
ings consistent with this opinion.

It is so ordered.
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LINCOLN PROPERTY CO. ET AL. ». ROCHE ET UX.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 04-712. Argued October 11, 2005—Decided November 29, 2005

Title 28 U. S. C. §1441 authorizes the removal of civil actions from state
court to federal court when the state-court action is one that could have
been brought, originally, in federal court. When federal-court jurisdic-
tion is predicated on the parties’ diversity of citizenship, see § 1332, re-
moval is permissible “only if none of the parties in interest properly
joined and served as defendants is a citizen of the State in which [the]
action [was] brought.” §1441(b).

Christophe and Juanita Roche, plaintiffs below, respondents here,
leased an apartment in a Virginia complex, Westfield Village, managed
by Lincoln Property Company (Lincoln). The Roches commenced suit
in state court against diverse defendants, including Lincoln, asserting
serious medical ailments from their exposure to toxic mold in their
apartment, and alleging loss, theft, or destruction of personal property
left in the care of Lincoln and the mold treatment firm during the
remediation process. The Roches identified themselves as Virginia citi-
zens and defendant Lincoln as a Texas corporation. Defendants re-
moved the litigation to a Federal District Court, invoking that court’s
diversity-of-citizenship jurisdiction. In their consolidated federal-court
complaint, the Roches identified themselves and Lincoln just as they did
in their state-court complaints. Lincoln, in its answer, admitted that it
managed Westfield Village, and did not seek to avoid liability by assert-
ing that some other entity was responsible for managing the property.
After discovery, the District Court granted defendants’ motion for sum-
mary judgment, but before judgment was entered, the Roches moved
to remand the case to state court. The District Court denied the mo-
tion, but the Fourth Circuit reversed, holding the removal improper on
the ground that Lincoln failed to show the nonexistence of an affiliated
Virginia entity that was a real party in interest.

Held: Defendants may remove an action on the basis of diversity of citi-
zenship if there is complete diversity between all named plaintiffs and
all named defendants, and no defendant is a citizen of the forum State.
It is not incumbent on the named defendants to negate the existence
of a potential defendant whose presence in the action would destroy
diversity. Pp. 88-94.
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(@) The Fourth Circuit correctly identified Lincoln as a proper party,
but erred in insisting that some other entity affiliated with Lincoln
should have been joined as a codefendant, and that it was Lincoln’s obli-
gation to name that entity and show that its joinder would not destroy
diversity. This Court stresses, first, that the existence of complete di-
versity between the Roches and Lincoln is plain and no longer subject
to debate. The Court turns next to the reasons why the Fourth Circuit
erred in determining that diversity jurisdiction was not proved by the
removing parties. Since Strawbridge v. Curtiss, 3 Cranch 267, this
Court has read the statutory formulation “between . . . citizens of differ-
ent States,” 28 U. 8. C. §1332(a)(1), to require complete diversity be-
tween all plaintiffs and all defendants. While § 1332 allows plaintiffs to
invoke diversity jurisdiction, §1441 gives defendants a corresponding
opportunity. The scales are not evenly balanced, however. An in-state
plaintiff may invoke diversity jurisdiction, but § 1441(b) bars removal on
the basis of diversity if any “part[y] in interest properly joined and
served as [a] defendanlt] is a citizen of the State in which [the] action is
brought.” In this case, Virginia plaintiffs joined and served no Virgin-
ian as a party defendant. Hence, the action qualified for the removal
defendants effected. Neither Federal Rule of Civil Procedure 17(a),
captioned “Real Party in Interest,” nor Rule 19, captioned “Joinder of
Persons Needed for Just Adjudication,” requires plaintiffs or defendants
to name and join any additional parties to this action. Both Rules ad-
dress party joinder, not federal-court subject-matter jurisdiction. The
Fourth Circuit and the Roches draw from this Court’s decisions a juris-
dictional “real parties to the controversy” rule applicable in diversity
cases to complaining and defending parties alike. But the Court is
aware of no decision supporting the burden the Fourth Circuit placed
on a properly joined defendant to negate the existence of a potential
codefendant whose presence in the action would destroy diversity.
Pp. 88-91.

(b) This Court’s decisions employing “real party to the controversy”
terminology bear scant resemblance to the Roches’ action. No party
here has been “improperly or collusively” named solely to create federal
jurisdiction, see, e.g., 28 U.S.C. §1359, Kramer v. Caribbean Mills,
Inc., 394 U. S. 823, 830. Nor are cases in which actions against a state
agency have been regarded as suits against the State itself, see State
Highway Comm’n of Wyo. v. Utah Constr. Co., 278 U. S. 194, 199-200,
relevant to suits between private parties. Unlike cases in which a
party was named to satisfy state pleading rules, e. g., McNutt ex rel.
Leggett, Smith, & Lawrence v. Bland, 2 How. 9, 14, or was joined only
as designated performer of a ministerial act, e. g., Walden v. Skinner,
101 U. S. 577, 589, or otherwise had no control of, impact, or stake in
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the controversy, e. g., Wood v. Davis, 18 How. 467, 469-470, Lincoln has
a vital interest in this case. Indeed, Lincoln accepted responsibility, in
the event the Roches prevailed on the merits, by admitting that it man-
aged Westfield Village. In any event, the Fourth Circuit had no war-
rant in this case to inquire whether some other person might have been
joined as an additional or substitute defendant. Congress, empowered
to prescribe the jurisdiction of the federal courts, sometimes has speci-
fied that a named party’s own citizenship does not determine its diverse
status. But Congress has not directed that a corporation, for diversity
purposes, shall be deemed to have acquired the citizenship of all or any
of its affiliates. For cases like the Roches’, Congress has provided sim-
ply and only that “a corporation shall be deemed to be a citizen of any
State by which it has been incorporated and of the State where it has
its principal place of business,” § 1332(c)(1). The jurisdictional rule gov-
erning here is unambiguous and not amenable to judicial enlargement.
Under § 1332(c)(1), Lincoln is a citizen of Texas alone, and under § 1441(a)
and (b), this case was properly removed. Pp. 91-94.

373 F. 3d 610, reversed and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court.

David C. Frederick argued the cause for petitioners.
With him on the briefs were Scott K. Attaway, Connie N.
Bertram, Richard A. Dean, and Carol T. Stone.

Gregory P. Joseph argued the cause for respondents.
With him on the brief were Sandra M. Lipsman and Doug-
las J. Pepe.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns 28 U.S.C. §1441, which authorizes
the removal of civil actions from state court to federal court
when the action initiated in state court is one that could
have been brought, originally, in a federal district court.
§1441(a). When federal-court jurisdiction is predicated on
the parties’ diversity of citizenship, see §1332, removal is
permissible “only if none of the parties in interest properly

*Briefs of amict curiae urging reversal were filed for the Real Estate
Roundtable et al. by Gregory G. Garre; and for the Washington Legal
Foundation by Daniel J. Popeo and Richard A. Samp.
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joined and served as defendants is a citizen of the State in
which [the] action [was] brought.” §1441(b).

Christophe and Juanita Roche, plaintiffs below, respond-
ents here, are citizens of Virginia. They commenced suit
in state court against diverse defendants, including Lincoln
Property Company (Lincoln), a corporation chartered and
having its principal place of business in Texas. The defend-
ants removed the litigation to a Federal District Court
where, after discovery proceedings, they successfully moved
for summary judgment. Holding the removal improper, the
Court of Appeals instructed remand of the action to state
court. 373 F. 3d 610, 620-622 (CA4 2004). The appellate
court so ruled on the ground that the Texas defendant failed
to show the nonexistence of an affiliated Virginia entity that
was the “real party in interest.” Id., at 622.

We reverse the judgment of the Court of Appeals. De-
fendants may remove an action on the basis of diversity of
citizenship if there is complete diversity between all named
plaintiffs and all named defendants, and no defendant is a
citizen of the forum State. It is not incumbent on the named
defendants to negate the existence of a potential defendant
whose presence in the action would destroy diversity.!

I

Christophe and Juanita Roche leased an apartment in
the Westfield Village complex in Fairfax County, Virginia.

! Defendants below, petitioners here, presented a second question in
their petition for certiorari: Can a limited partnership be deemed a citizen
of a State on the sole ground that the partnership’s business activities
bear a “very close nexus” with the State? Because no partnership is or
need be a party to this action, that question is not live for adjudication.
We note, however, that our prior decisions do not regard as relevant to
subject-matter jurisdiction the locations at which partnerships conduct
business. See Carden v. Arkoma Associates, 494 U. S. 185, 189, 192-197
(1990) (for diversity purposes, a partnership entity, unlike a corporation,
does not rank as a citizen; to meet the complete diversity requirement, all
partners, limited as well as general, must be diverse from all parties on
the opposing side).
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About a year after moving in, they discovered evidence of
toxic mold in their apartment. Expert inspection confirmed
the presence of mold, which the inspection report linked to
hair loss, headaches, irritation of the respiratory tract, fa-
tigue, and dermatitis. App. 184-190. The report stated
that spores from toxigenic mold species were airborne in the
apartment and had likely contaminated the carpeting and
fabric surfaces throughout the dwelling. Id., at 188. The
Roches moved out of their apartment for the remediation
process, leaving their personal belongings in the care of Lin-
coln, the designated property manager of Westfield Village,
and the mold treatment firm. 373 F. 3d, at 612.

Some months later, the Roches commenced suit, filing two
substantially similar complaints in the Circuit Court for Fair-
fax County, Virginia. App. 27-50, 53-75. Both complaints
asserted serious medical ailments from the Roches’ year-long
exposure to toxic mold, and sought damages under multiple
headings, including negligence, breach of contract, actual
fraud, constructive fraud, and violations of Virginia housing
regulations. Id., at 38-48, 64-74. In addition, the Roches
alleged loss, theft, or destruction of their personal property
(including irreplaceable family keepsakes) during the reme-
diation process. Regarding these losses, they sought dam-
ages for conversion and infliction of emotional distress. Id.,
at 49-50, 74-75.

In state court, the Roches’ complaints named three defend-
ants: Lincoln; INVESCO Institutional, an investment man-
agement group; and State of Wisconsin Investment Board,
the alleged owner of Westfield Village. Id., at 26-28, 52-54.
The complaints described Lincoln as “a developer and man-
ager of residential communities, including . . . Westfield Vil-
lage.” Id., at 27,53. “[A]cting by and through [its] agents,”
the Roches alleged, Lincoln caused the personal injuries of
which they complained. Id., at 30, 56.

Defendants timely removed the twin cases to the United
States District Court for the Eastern District of Virginia,
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invoking that court’s diversity-of-citizenship jurisdiction.
See 28 U. S. C. §§1332(a)(1), 1441(a). The notice of removal
described Lincoln as a Texas corporation with its principal
place of business in Texas, INVESCO as a Delaware corpora-
tion with its principal place of business in Georgia, and State
of Wisconsin Investment Board as an independent agency
of Wisconsin. App. 81. In their consolidated federal-court
complaint, the Roches identified themselves as citizens of
Virginia and Lincoln as a corporation headquartered in
Texas, just as they did in their state-court complaints. Id.,
at 27, 53, 114-1152 Further, they stated affirmatively that
the federal court “has jurisdiction of this matter.” Id., at
114. Lincoln, in its answer to the complaint, admitted that,
through its regional offices, “it manages Westfield Village.”
Id., at 137, 138. Lincoln did not seek to avoid liability by
asserting that some other entity was responsible for manag-
ing the property.

In both their state- and federal-court complaints, the
Roches stated that, “[ulpon further discovery in this case,”
they would “determine if additional defendant or defendants
will be named.” Id., at 28, 54, 116. Although they engaged
in some discovery concerning Lincoln’s affiliates, their efforts
in this regard were not extensive, Tr. of Oral Arg. 9, 14,
38-39, 48-49, 53, and at no point did they seek to join any
additional defendant.

After discovery, the parties cross-moved for summary
judgment. The District Court granted defendants’ motion
and denied plaintiffs’ motion, noting that it would set forth
its reasons in a forthcoming memorandum order. App. to
Pet. for Cert. 20a—21a. The promised memorandum order

2Some weeks after the removal, the District Court dismissed
INVESCO as a defendant. App. 112. Nothing turns on the presence or
absence of INVESCO as a defending party. State of Wisconsin Invest-
ment Board, alleged owner of Westfield Village, remains a defendant-
petitioner. Its status as a Wisconsin citizen for diversity purposes is not
currently contested.
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issued a few months later, id., at 22a—40a, and the District
Court entered final judgment for the defendants the same
day, id., at 41a.

Six days after the District Court granted defendants’
motion for summary judgment, but before final judgment
was entered, the Roches moved to remand the case to the
state court, alleging for the first time the absence of federal
subject-matter jurisdiction.®? Specifically, the Roches al-
leged that Lincoln “is not a Texas Corporation, but a Part-
nership with one of its partners residing in the Common-
wealth of Virginia.” App. 226.* The District Court denied
the remand motion, concluding that Lincoln is a Texas corpo-
ration and that removal was proper because the requisite
complete diversity existed between all plaintiffs and all de-
fendants. App. to Pet. for Cert. 84a-93a.

The Court of Appeals for the Fourth Circuit reversed and
instructed the District Court to remand the case to the state
court. 373 F.3d, at 622. Although recognizing that Lincoln
is a Texas citizen and a proper party to the action, id., at
620-621, the Court of Appeals observed that “Lincoln oper-
ates under many different structures,” id., at 617. Describ-
ing Lincoln as “the nominal party and ultimate parent com-
pany,” the appellate court suspected that an unidentified

3The Roches state that they preferred to litigate in state court for two
principal reasons: Virginia does not permit summary judgment based on
affidavits or deposition testimony, and Virginia has not adopted the rule
of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579 (1993), to
assess expert evidence. Brief for Respondents 3, and n. 1.

4Confusion about Lincoln’s structure is understandable. Real estate
businesses typically operate through a web of affiliated entities, see Brief
for Real Estate Roundtable et al. as Amici Curiae 6-13, and certain
Lincoln-affiliated responders to the Roches’ discovery inquiries stated that
Lincoln was a partnership, e. g., App. 175, 176, 179. In response to the
Roches’ motion to remand, Lincoln proffered its 1979 Texas incorporation
papers and an affidavit attesting to its status as a Texas corporation. Id.,
at 238-246. That matter is no longer debated; at oral argument, counsel
for the Roches acknowledged that Lincoln is a Texas corporation. Tr. of
Oral Arg. 40-41.
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“Virginia subsidiary, be it a partnership, corporation or oth-
erwise, rather than the Texas parent” was “the real and sub-
stantial party in interest.” Id., at 620-621. Lincoln, the
party invoking federal-court jurisdiction, had not demon-
strated the nonexistence of “the Virginia sub-‘partnership,””
the Court of Appeals reasoned, id., at 621, and therefore had
not met its burden of establishing diversity, id., at 621-622.

We granted certiorari, 543 U. S. 1186 (2005), to resolve a
division among the Circuits on the question whether an en-
tity not named or joined as a defendant can nonetheless be
deemed a real party in interest whose presence would de-
stroy diversity. Compare 373 F. 3d, at 620-622, with Plains
Growers, Inc. v. Ickes-Braun Glasshouses, Inc., 474 F. 2d
250, 252 (CA5 1973) (“The citizenship of one who has an in-
terest in the lawsuit but who has not been made a party . . .
by plaintiff cannot be used by plaintiff on a motion to remand
to defeat diversity jurisdiction.”), and Simpson v. Provi-
dence Washington Ins. Group, 608 F. 2d 1171, 1173-1175
(CA9 1979) (Kennedy, J.) (upholding removal where Alaska
plaintiff sued Rhode Island parent company without joining
as well potentially liable Alaska subsidiary, and the parties
did not act collusively to create diversity jurisdiction).

II

The Court of Appeals correctly identified Lincoln as a
proper party to the action, but it erred in insisting that some
other entity affiliated with Lincoln should have been joined
as a codefendant, and that it was Lincoln’s obligation to name
that entity and show that its joinder would not destroy
diversity.

We stress, first, that, at this stage of the case, the exist-
ence of complete diversity between the Roches and Lincoln
is not in doubt. The Roches, both citizens of Virginia, ac-
knowledge that Lincoln is indeed a corporation, not a part-
nership, and that Lincoln is chartered in and has its principal
place of business in Texas. Tr. of Oral Arg. 40-41; see App.
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114 (“Upon information and belief, Lincoln Property Com-
pany is a corporation with corporate headquarters [in]
Texas.”); 373 F. 3d, at 620. Accordingly, for jurisdictional
purposes, Lincoln is a citizen of Texas and of no other State.
28 U. S. C. §1332(c)(1) (“a corporation shall be deemed to be
a citizen of any State by which it has been incorporated and
of the State where it has its principal place of business”).

We turn now to the reasons why the Fourth Circuit erred
in determining that diversity jurisdiction was not proved by
the removing parties. 373 F. 3d, at 612 (concluding that
“[d]efendants failed to carry their burden of proof with re-
spect to their allegedly diverse citizenship”). The principal
federal statute governing diversity jurisdiction, 28 U. S. C.
§ 1332, gives federal district courts original jurisdiction of all
civil actions “between . . . citizens of different States” where
the amount in controversy exceeds $75,000. §1332(a)(1).®
Since Strawbridge v. Curtiss, 3 Cranch 267 (1806), we have
read the statutory formulation “between . . . citizens of dif-
ferent States” to require complete diversity between all
plaintiffs and all defendants. Caterpillar Inc. v. Lewis, 519
U.S. 61, 68 (1996); cf. State Farm Fire & Casualty Co. v.
Tashire, 386 U. S. 523, 530-531 (1967) (explaining that com-
plete diversity is not constitutionally required and upholding
interpleader under §1335 based on minimal diversity, 7. e.,
diversity between two or more adverse parties).

While § 1332 allows plaintiffs to invoke the federal courts’
diversity jurisdiction, § 1441 gives defendants a correspond-
ing opportunity. Section 1441(a) states: “Except as other-
wise expressly provided by Act of Congress, any civil action
brought in a State court of which the district courts of the
United States have original jurisdiction, may be removed by
the defendant or the defendants, to the district court of the
United States for the district and division embracing the
place where such action is pending.” The scales are not

5The Roches sought damages well in excess of the jurisdictional mini-
mum. App. 40-50, 66-75, 131-134.
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evenly balanced, however. An in-state plaintiff may invoke
diversity jurisdiction, but § 1441(b) bars removal on the basis
of diversity if any “part[y] in interest properly joined and
served as [a] defendan[t] is a citizen of the State in which
[the] action is brought.”® In the instant case, Virginia plain-
tiffs Christophe and Juanita Roche joined and served no Vir-
ginian as a party defendant. Hence the action qualified for
the removal defendants effected.

Neither Federal Rule of Civil Procedure 17(a), captioned
“Real Party in Interest,” nor Rule 19, captioned “Joinder of
Persons Needed for Just Adjudication,” requires plaintiffs or
defendants to name and join any additional parties to this
action. Both Rules, we note, address party joinder, not
federal-court subject-matter jurisdiction. See Rule 82
(“[The Federal Rules of Civil Procedure] shall not be con-
strued to extend or limit the jurisdiction of the United States
district courts . ...”); Advisory Committee’s Notes on Fed.
Rule Civ. Proc. 19, 28 U. S. C. App., pp.- 696-698. Rule 17(a)
directs that “[e]very action shall be prosecuted in the name
of the real party in interest.” (Emphasis added.) That
Rule, as its text displays, speaks to joinder of plaintiffs,
not defendants.

Rule 19 provides for the joinder of parties who should or
must take part in the litigation to achieve a “[jlust [a]djudi-
cation.” See Provident Tradesmens Bank & Trust Co. v.
Patterson, 390 U. S. 102, 118-123 (1968). The Roches place
no reliance on Rule 19 and maintain that the Rule “played
no part, explicitly or implicitly, in the Court of Appeals’ con-
clusion.” Brief for Respondents 36. Given Lincoln’s admis-
sion that it managed Westfield Village when mold contam-

6 Although we have not addressed the issue, several lower courts have
held that the presence of a diverse but in-state defendant in a removed
action is a “procedural” defect, not a “jurisdictional” bar, and that the
defect is waived if not timely raised by the plaintiff. See 14C C. Wright,
A. Miller, & E. Cooper, Federal Practice and Procedure §3739, pp. 451
457, and nn. 32-37 (3d ed. 1998).
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inated the Roches’ apartment, see supra, at 86, it does indeed
appear that no absent person, formally or practically, was
“In]eeded for [jlust [aldjudication.” Fed. Rule Civ. Proc. 19;
cf. Simpson, 608 F. 2d, at 1174 (diverse corporate defendant
accepted full liability for any eventual adverse judgment;
nondiverse subsidiary need not be joined as a defendant, al-
though arguably it had joint liability with its parent); 16
J. Moore et al.,, Moore’s Federal Practice §107.14[2][c],
p- 107-67 (3d ed. 2005) (hereinafter Moore) (“In general, the
plaintiff is the master of the complaint and has the option of
naming only those parties the plaintiff chooses to sue, subject
only to the rules of joinder [of] necessary parties.”).

While Rule 17(a) applies only to joinder of parties who
assert claims, the Court of Appeals and the Roches draw
from decisions of this Court a jurisdictional “real parties to
the controversy” rule applicable in diversity cases to com-
plaining and defending parties alike. See Navarro Savings
Assn. v. Lee, 446 U. S. 458, 462, n. 9 (1980) (citing Note, Di-
versity Jurisdiction over Unincorporated Business Entities:
The Real Party in Interest as a Jurisdictional Rule, 56 Texas
L. Rev. 243, 247-250 (1978)). But no decision called to our
attention supports the burden the Court of Appeals placed
on a properly joined defendant to negate the existence of a
potential codefendant whose presence in the action would
destroy diversity.

I11

Our decisions employing “real party to the controversy”
terminology in describing or explaining who counts and who
can be discounted for diversity purposes bear scant resem-
blance to the action the Roches have commenced. No party
here has been “improperly or collusively” named solely to
create federal jurisdiction, see 28 U. S. C. §1359 (“A district
court shall not have jurisdiction of a civil action in which any
party, by assignment or otherwise, has been improperly or
collusively made or joined to invoke the jurisdiction of such
court.”); Kramer v. Caribbean Mills, Inc., 394 U. S. 823, 830
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(1969) (assignment for collection only, motivated by desire to
make diversity jurisdiction available, falls within the “very
core” of §1359); Little v. Giles, 118 U. S. 596, 600-607 (1886)
(Where land was purportedly sold to out-of-state farmer but
no money or deed changed hands, quiet title action could not
be maintained based on farmer’s diverse citizenship), nor to
defeat it, see Chesapeake & Ohio R. Co. v. Cockrell, 232 U. S.
146, 152 (1914) (diverse defendants, upon showing that join-
der of nondiverse party was “without right and made in bad
faith,” may successfully remove the action to federal court).

Nor are the Roches aided by cases in which actions against
a state agency have been regarded as suits against the State
itself. See, e. g., State Highway Comm’n of Wyo. v. Utah
Constr. Co., 278 U. S. 194, 199-200 (1929) (“[State] Commis-
sion was but the arm or alter ego of the State with no funds
or ability to respond in damages.”). Decisions of this genre
are bottomed on this Court’s recognition of a State’s asserted
Eleventh Amendment right not to be haled into federal
court. See, e. g., Federal Maritime Comm’n v. South Caro-
lina Ports Authority, 535 U. S. 743, 769 (2002).” They are
not pertinent to suits between private parties.

Unlike cases in which a party was named to satisfy state
pleading rules, e. g., McNutt ex rel. Leggett, Smith, & Law-
rence v. Bland, 2 How. 9, 14 (1844), or was joined only as
designated performer of a ministerial act, e.g., Walden v.
Skinner, 101 U. S. 577, 589 (1880), or otherwise had no con-
trol of, impact on, or stake in the controversy, e. g., Wood v.
Dawvis, 18 How. 467, 469-470 (1856), Lincoln has a vital inter-

"Similarly inapposite are cases invoking our original jurisdiction in
which we have inquired into the capacity in which a sovereign party ap-
pears. See, e. g., Oklahoma ex rel. Johnson v. Cook, 304 U. S. 387, 395—
396 (1938) (original jurisdiction improper where State was acting as
trustee for its citizens); United States Fidelity & Guaranty Co. v. United
States ex rel. Kenyon, 204 U. S. 349, 358 (1907) (original jurisdiction upheld
where United States was “a real and not a mere nominal plaintiff”).
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est in this case? Indeed, Lincoln accepted responsibility, in
the event that the Roches prevailed on the merits of their
claims, by admitting that, “[since 1996,] it has managed West-
field Village Apartments.” App. 137. A named defendant
who admits involvement in the controversy and would be
liable to pay a resulting judgment is not “nominal” in any
sense except that it is named in the complaint. Cf. Knapp
v. Railroad Co., 20 Wall. 117, 122 (1874).

In any event, we emphasize, the Fourth Circuit had no
warrant in this case to inquire whether some other person
might have been joined as an additional or substitute defend-
ant. See bid. (federal courts should not “inquir[e] outside
of the case in order to ascertain whether some other person
may not have an equitable interest in the cause of action”);
Little, 118 U. S., at 603 (if named party’s interest is real, the
fact that other interested parties are not joined “will not
affect the jurisdiction of the [federal courts]”); 16 Moore
§107.14[2][c], p. 107-67 (“Ordinarily, a court will not inter-
fere with the consequences of a plaintiff’s selection in nam-
ing parties, unless the plaintiff has impermissibly manu-
factured diversity or used an unacceptable device to defeat
diversity.”).

Congress, empowered to prescribe the jurisdiction of the
federal courts, sometimes has specified that a named par-
ty’s own citizenship does not determine its diverse status.
Thus, as a procedural matter, executors, administrators, and
guardians “may sue in [their] own name[s] without joining
the party for whose benefit the action is brought.” Rule
17(a). As to diversity jurisdiction, however, §1332(c)(2)
directs that “the legal representative of [a decedent’s]

8The Roches’ complaints cast Lincoln as the primary tortfeasor, alleging
that Lincoln engaged in “a conscious and predetermined plan” to conceal
the hazards of mold from apartment residents. App. 34, 60. Further, the
Roches alleged that Lincoln ignored numerous mold-related maintenance
requests they “personally” made to Lincoln, id., at 29, 55, inquiries that,
if followed up, might have prevented or lessened their injuries.
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estate . . . shall be deemed to be a citizen only of the same
State as the decedent, and the legal representative of an in-
fant or incompetent shall be deemed to be a citizen only of
the same State as the infant or incompetent.” Congress has
also provided that in direct action suits against insurers to
which the insured is not made a party, the “insurer shall be
deemed a citizen of the State of which the insured is a citizen,
as well as of any State by which the insurer has been incor-
porated and of the State where it has its principal place of
business.” §1332(c)(1).

But Congress surely has not directed that a corporation,
for diversity-of-citizenship purposes, shall be deemed to have
acquired the citizenship of all or any of its affiliates. For
cases of the kind the Roches have instituted, Congress has
provided simply and only this instruction: “[A] corporation
shall be deemed to be a citizen of any State by which it has
been incorporated and of the State where it has its principal
place of business.” Ibid. The jurisdictional rule governing
here is unambiguous and it is not amenable to judicial en-
largement. Under § 1332(c)(1), Lincoln is a citizen of Texas
alone, and under §1441(a) and (b), this case was properly

removed.
ES ES ES

The Roches sued the entity they thought responsible for
managing their apartment. Lincoln affirmed that it was so
responsible. Complete diversity existed. The potential lia-
bility of other parties was a matter plaintiffs’ counsel might
have assiduously explored through discovery devices. It
was not incumbent on Lincoln to propose as additional de-
fendants persons the Roches, as masters of their complaint,
permissively might have joined.

For the reasons stated, the judgment of the United States
Court of Appeals for the Fourth Circuit is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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Kansas’ motor fuel tax applies to the receipt of fuel by off-reservation
non-Indian distributors who subsequently deliver it to the gas station
owned by, and located on the Reservation of, the Prairie Band Po-
tawatomi Nation (Nation). The station is meant to accommodate reser-
vation traffic, including patrons driving to the casino the Nation owns
and operates there. Most of the station’s fuel is sold to such patrons,
but some sales are made to persons living or working on the reservation.
The Nation’s own tax on the station’s fuel sales generates revenue for
reservation infrastructure. The Nation sued for declaratory judgment
and injunctive relief from the State’s collection of its tax from distribu-
tors delivering fuel to the reservation. Granting the State summary
judgment, the District Court determined that the balance of state, fed-
eral, and tribal interests tilted in favor of the State under the test set
forth in White Mountain Apache Tribe v. Bracker, 448 U. S. 136. The
Tenth Circuit reversed, agreeing with the Nation that the Kansas tax
is an impermissible affront to its sovereignty. The court reasoned that
the Nation’s fuel revenues were derived from value generated primarily
on its reservation—i. e., the creation of a new fuel market by virtue of
the casino—and that the Nation’s interests in taxing this reservation-
created value to raise revenue for reservation infrastructure out-
weighed the State’s general interest in raising revenues.

Held: Because Kansas’ motor fuel tax is a nondiscriminatory tax imposed
on an off-reservation transaction between non-Indians, the tax is valid
and poses no affront to the Nation’s sovereignty. The Bracker
interest-balancing test does not apply to a tax that results from an off-
reservation transaction between non-Indians. Pp. 101-115.

1. The Kansas tax is imposed on non-Indian distributors based upon
their off-reservation receipt of motor fuel, not on the on-reservation sale
and delivery of that fuel. Pp. 101-110.

(@) Under this Court’s Indian tax immunity cases, the “who” and
the “where” of a challenged tax have significant consequences. “The
initial and frequently dispositive question . . . is who bears [a tax’s] legal
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incidence,” Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U. S. 450,
458 (emphasis added). Moreover, the States are categorically barred
from placing a tax’s legal incidence “on a tribe or on tribal members for
sales made inside Indian country” without congressional authorization.
Id., at 459 (emphasis added). Even when a State imposes a tax’s legal
incidence on a non-Indian seller, the tax may nonetheless be pre-empted
if the transaction giving rise to tax liability occurs on the reservation
and the imposition of the tax fails to satisfy the Bracker interest-
balancing test. See, e.g., Central Machinery Co. v. Arizona Tax
Comm’n, 448 U. S. 160. Pp. 101-102.

(b) The Court rejects the Nation’s argument that it is entitled to
prevail under Chickasaw’s categorical bar because the fairest reading
of the Kansas statute is that the tax’s legal incidence actually falls on
the Tribe on the reservation. Under the statute, the tax’s incidence is
expressly imposed on the distributor that first receives the fuel. Such
“dispositive language” from the state legislature is determinative of
who bears a state excise tax’s legal incidence. Chickasaw, supra, at
461. Even absent such “dispositive language,” the Court would none-
theless conclude that the tax’s legal incidence is on the distributor be-
cause Kansas law makes clear that it is the distributor, not the retailer,
that is liable for the tax. The lower courts and the Kansas agency
charged with administering the motor fuel tax reached the same conclu-
sion. Kaul v. State Dept. of Revenue, 266 Kan. 464, 970 P. 2d 60, distin-
guished. Pp. 102-105.

(c) Also rejected is the Nation’s alternative argument that the
Bracker test must be applied irrespective of who bears the Kansas tax’s
legal incidence because the tax arises as a result of the on-reservation
sale and delivery of fuel. The Nation presented a starkly different, and
correct, interpretation of the statute in the Tenth Circuit, arguing that
the balancing test is appropriate even though the tax’s legal incidence
is imposed on the Nation’s non-Indian distributor and is triggered by
the distributor’s receipt of fuel outside the reservation. The Nation’s
argument here is rebutted by provisions of the Kansas statute demon-
strating that the only taxable event occurs when the distributor first
receives the fuel and by a final determination by the State reaching the
same conclusion. The Nation’s theory that the existence of statutory
deductions for certain postreceipt transactions make it impossible for
a distributor to calculate its ultimate tax liability without knowing
whether, where, and to whom the fuel is ultimately sold or delivered
suffers from several conceptual defects. For example, availability of
the deductions does not change the nature of the taxable event, the
distributor’s receipt of the fuel. Pp. 105-110.
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2. The Tenth Circuit erred in concluding that the Kansas tax is never-
theless subject to Bracker’s test. That test applies only where “a State
asserts authority over the conduct of non-Indians engaging in activity
on the reservation.” 448 U.S., at 144. It has never been applied
where, as here, a state tax imposed on a non-Indian arises from a trans-
action occurring off the reservation. The Court’s Indian tax immunity
cases counsel against such an application. Pp. 110-115.

(a) Limiting the Bracker test exclusively to on-reservation transac-
tions between a nontribal entity and a tribe or tribal member is consist-
ent with this Court’s unique Indian tax immunity jurisprudence, which
relies “heavily on the doctrine of tribal sovereignty [giving] state law
‘no role to play’ within a tribe’s territorial boundaries,” Oklahoma Tax
Comm’n v. Sac and Fox Nation, 508 U. S. 114, 123-124. The Court has
taken an altogether different course, by contrast, when a State asserts
its taxing authority outside of Indian country. FE.¢., Chickasaw, supra.
In such cases, “[a]bsent express federal law to the contrary, Indians
going beyond reservation boundaries have generally been held subject
to nondiscriminatory state law otherwise applicable to all citizens of the
State.” Mescalero Apache Tribe v. Jones, 411 U. S. 145, 148-149. If a
State may apply a nondiscriminatory tax to Indians who have gone be-
yond the reservation’s boundaries, it may also apply a nondiscriminatory
tax where, as here, the tax is imposed on non-Indians as a result of an
off-reservation transaction. In these circumstances, Bracker is inappli-
cable. Cf. Arizona Dept. of Revenue v. Blaze Constr. Co., 526 U. S. 32,
37. The application of the test here is also inconsistent with the Court’s
efforts to establish “bright line standard[s]” in the tax administration
context. Ibid. The Nation is not entitled to interest balancing by vir-
tue of its claim that the Kansas tax interferes with the Nation’s own
motor fuel tax. This is ultimately a complaint about the state tax’s
downstream economic consequences. The Nation cannot invalidate that
tax by complaining about a decrease in its revenues. See, e. g., Wash-
ington v. Confederated Tribes of Colville Reservation, 447 U. S. 134,
156. Nor would the Court’s analysis change if legal significance were
accorded the Nation’s decision to label a portion of its gas station’s reve-
nues as tax proceeds. See id., at 184, n. 9. Pp. 110-115.

(b) This Court rejects the Nation’s contention that the Kansas tax
is invalid notwithstanding the Bracker test’s inapplicability because it
exempts from taxation fuel sold or delivered to state and federal sover-
eigns and is therefore impermissibly discriminatory. The Nation is not
similarly situated to the exempted sovereigns. While Kansas’ tax pays
for roads and bridges on the Nation’s reservation, including the main
highway used by casino patrons, Kansas offers no such services to the
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several States or the Federal Government. Moreover, to the extent
Kansas retailers bear the tax’s cost, that burden applies equally to all
retailers within the State regardless of whether they are located on a
reservation. P. 115.

379 F. 3d 979, reversed.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, O’CONNOR, SCALIA, SOUTER, and BREYER, JJ., joined.
GINSBURG, J., filed a dissenting opinion, in which KENNEDY, J., joined,
post, p. 116.

Theodore B. Olson argued the cause for petitioner. On
the briefs were Phillip Kline, Attorney General of Kansas,
and John Michael Hale, Special Assistant Attorney General.

Ian Heath Gershengorn argued the cause for respondent.
With him on the brief was David Prager I11.

Deputy Solicitor General Kneedler argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Clement, Act-
g Assistant Attorney General Johnson, Jeffrey P. Minear,
M. Alice Thurston, and David C. Shilton.*

*Briefs of amici curiae urging reversal were filed for the State of South
Dakota et al. by Lawrence E. Long, Attorney General of South Dakota,
and John P. Guhin, Assistant Attorney General, and by the Attorneys
General for their respective States as follows: David W. Mdrquez of
Alaska, Bill Lockyer of California, Richard Blumenthal of Connecticut,
Lawrence Wasden of Idaho, Michael A. Cox of Michigan, Jeremiah W.
Nixon of Missouri, Brian Sandoval of Nevada, Patricia A. Madrid of
New Mexico, Wayne Stenehjem of North Dakota, W. A. Drew Edmondson
of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Mark Shurtleff of
Utah, and Pat Crank of Wyoming; for the Multistate Tax Commission by
Frank D. Katz; and for the National Association of Convenience Stores
et al. by William Perry Pendley and J. Scott Detamore.

Briefs of amici curiae urging affirmance were filed for the Hoopa Valley
Tribe et al. by Thomas P. Schlosser and Rob Roy Smith; for the Inter-
Tribal Transportation Association by Geoffrey D. Strommer, F. Michael
Willis, and Charles A. Hobbs; for the National Intertribal Tax Alliance
et al. by Richard A. Guest, Marcelino Gomez, Thomas Van Norman, Paul
W. Shagen, Marjorie B. Gell, Gary S. Pitchlynn, and O. Joseph Williams;
for NCAI et al. by Carter G. Phillips, Virginia A. Seitz, Reid Peyton
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JUSTICE THOMAS delivered the opinion of the Court.

The State of Kansas imposes a tax on the receipt of motor
fuel by fuel distributors within its boundaries. Kansas ap-
plies that tax to motor fuel received by non-Indian fuel dis-
tributors who subsequently deliver that fuel to a gas station
owned by, and located on, the Reservation of the Prairie
Band Potawatomi Nation (Nation). The Nation maintains
that this application of the Kansas motor fuel tax is an im-
permissible affront to its sovereignty. The Court of Appeals
agreed, holding that the application of the Kansas tax to fuel
received by a non-Indian distributor, but subsequently deliv-
ered to the Nation, was invalid under the interest-balancing
test set forth in White Mountain Apache Tribe v. Bracker,
448 U.S. 136 (1980). But the Bracker interest-balancing
test applies only where “a State asserts authority over the
conduct of non-Indians engaging in activity on the reserva-
tion.” Id., at 144. It does not apply where, as here, a state
tax is imposed on a non-Indian and arises as a result of
a transaction that occurs off the reservation. Accordingly,
we reverse.

I

The Nation is a federally recognized Indian Tribe whose
reservation is on United States trust land in Jackson County,
Kansas. The Nation owns and operates a casino on its res-
ervation. In order to accommodate casino patrons and other
reservation-related traffic, the Nation constructed, and now
owns and operates, a gas station on its reservation next to
the casino. Seventy-three percent of the station’s fuel sales
are made to casino patrons, while 11 percent of the station’s
fuel sales are made to persons who live or work on the reser-
vation. The Nation purchases fuel for its gas station from
non-Indian distributors located off its reservation. Those
distributors pay a state fuel tax on their initial receipt of

Chambers, and Riyaz A. Kangji; and for the Sac and Fox Nation of Missouri
in Kansas and Nebraska et al. by Thomas Weathers.
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motor fuel, Kan. Stat. Ann. § 79-3408 (2003 Cum. Supp.),! and
pass along the cost of that tax to their customers, including
the Nation.?

The Nation sells its fuel within 2 cents per gallon of the
prevailing market price. Prairie Band Potawatomi Nation
v. Richards, 379 F. 3d 979, 982 (CA10 2004). It does so not-
withstanding the distributor’s decision to pass along the cost
of the State’s fuel tax to the Nation, and the Nation’s decision
to impose its own tax on the station’s fuel sales in the amount
of 16 cents per gallon of gasoline and 18 cents per gallon of
diesel (increased to 20 cents for gasoline and 22 cents for
diesel in January 2003). Ibid. The Nation’s fuel tax gener-
ates approximately $300,000 annually, funds that the Nation
uses for “‘constructing and maintaining roads, bridges and
rights-of-way located on or near the Reservation,”” including
the access road between the state-funded highway and the
casino. Ibid.

The Nation brought an action in Federal District Court for
declaratory judgment and injunctive relief from the State’s
collection of motor fuel tax from distributors who deliver fuel
to the reservation. The District Court granted summary
judgment in favor of the State. Applying the Bracker
interest-balancing test, it determined that the balance of
state, federal, and tribal interests tilted in favor of the State.
The court reached this determination because “it is undis-
puted that the legal incidence of the tax is directed off-
reservation at the fuel distributors,” Prairie Band Potawa-
tomi Nation v. Richards, 241 F. Supp. 2d 1295, 1311 (Kan.

!The Kansas Legislature recently amended the fuel tax statute. 2005
Kan. Sess. Laws ch. 46. The text of the sections to which we refer re-
mains the same, although the subsection numbers have changed. For con-
sistency, our subsection references are to the 2003 version applied by the
lower courts and cited by the parties.

2The record does not clearly establish whether the distributor passed
along the cost of the tax to the Nation’s gas station. At oral argument,
petitioner acknowledged that the record was unclear, but represented that
the distributor was in fact passing along the cost of the tax to the Nation.
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2003), and because the ultimate purchasers of the fuel, non-
Indian casino patrons, receive the bulk of their governmental
services from the State, id., at 1309. The court held that
the State’s tax did not interfere with the Nation’s right of
self-government, adding that “a tribe cannot oust a state
from any power to tax on-reservation purchases by nonmem-
bers of the tribe by simply imposing its own tax on the trans-
actions or by otherwise earning its revenues from the tribal
business.” Id., at 1311.

The Court of Appeals for the Tenth Circuit reversed. 379
F. 3d 979 (2004). It determined that, under Bracker, the
balance of state, federal, and tribal interests favored the
Tribe. The Tenth Circuit reasoned that the Nation’s fuel
revenues were “derived from value generated primarily on
its reservation,” 379 F. 3d, at 984—namely, the creation of a
new fuel market by virtue of the presence of the casino—and
that the Nation’s interests in taxing this reservation-created
value to raise revenue for reservation infrastructure out-
weighed the State’s “general interest in raising revenues,”
id., at 986. We granted certiorari, 543 U. S. 1186 (2005), and
now reverse.

II

Although we granted certiorari to determine whether
Kansas may tax a non-Indian distributor’s off-reservation
receipt of fuel without being subject to the Bracker interest-
balancing test, Pet. for Cert. i, the Nation maintains that
Kansas’ “tax is imposed not on the off-reservation receipt of
fuel, but on its on-reservation sale and delivery,” Brief for
Respondent 11 (emphasis in original). As the Nation recog-
nizes, under our Indian tax immunity cases, the “who” and
the “where” of the challenged tax have significant conse-
quences. We have determined that “[t]he initial and fre-
quently dispositive question in Indian tax cases . . . is who
bears the legal incidence of [the] tax,” Oklahoma Tax
Comm’n v. Chickasaw Nation, 515 U. S. 450, 458 (1995) (em-
phasis added), and that the States are categorically barred
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from placing the legal incidence of an excise tax “on a tribe
or on tribal members for sales made inside Indian country”
without congressional authorization, id., at 459 (emphasis
added). We have further determined that, even when a
State imposes the legal incidence of its tax on a non-Indian
seller, the tax may nonetheless be pre-empted if the trans-
action giving rise to tax liability occurs on the reservation
and the imposition of the tax fails to satisfy the Bracker
interest-balancing test. See 448 U.S. 136 (holding that
state taxes imposed on on-reservation logging and hauling
operations by non-Indian contractor are invalid under the
interest-balancing test); cf. Central Machinery Co. v. Ari-
zona Tax Comm’n, 448 U.S. 160 (1980) (holding that the
Indian trader statutes pre-empted Arizona’s tax on a non-
Indian seller’s on-reservation sales).

The Nation maintains that it is entitled to prevail under
the categorical bar articulated in Chickasaw because “[t]he
fairest reading of the statute is that the legal incidence of
the tax actually falls on the Tribe [on the reservation].”
Brief for Respondent 17, n. 5. The Nation alternatively
maintains it is entitled to prevail even if the legal incidence
of the tax is on the non-Indian distributor because, according
to the Nation, the tax arises out of a distributor’s on-
reservation transaction with the Tribe and is therefore sub-
ject to the Bracker balancing test. Brief for Respondent 15.
We address the “who” and the “where” of Kansas’ motor fuel
tax in turn.

A

Kansas law specifies that “the incidence of [the motor fuel]
tax is imposed on the distributor of the first receipt of
the motor fuel.” Kan. Stat. Ann. §79-3408(c) (2003 Cum.
Supp.). We have suggested that such “dispositive language”
from the state legislature is determinative of who bears the
legal incidence of a state excise tax. Chickasaw, supra, at
461. But even if the state legislature had not employed such
“dispositive language,” thereby requiring us instead to look
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to a “fair interpretation of the taxing statute as written and
applied,” California Bd. of Equalization v. Chemehuevi
Tribe, 474 U. S. 9, 11 (1985) (per curiam), we would nonethe-
less conclude that the legal incidence of the tax is on the
distributor.

Kansas law makes clear that it is the distributor, rather
than the retailer, that is liable to pay the motor fuel tax.
Section 79-3410(a) (1997) provides, in relevant part, that
“[elvery distributor . . . shall compute and shall pay to the
director . . . the amount of [motor fuel] taxes due to the
state.” While the distributors are “entitled” to pass along
the cost of the tax to downstream purchasers, see §79-3409
(2003 Cum. Supp.), they are not required to do so. In sum,
the legal incidence of the Kansas motor fuel tax is on the
distributor. The lower courts reached the same conclusion.
379 F. 3d, at 982 (“The Kansas legislature structured the tax
so that its legal incidence is placed on non-Indian distribu-
tors”); 241 F. Supp. 2d, at 1311 (“[I]t is undisputed that the
legal incidence of the tax is directed off-reservation at the
fuel distributors”); see also Sac and Fox Nation of Missouri
v. Pierce, 213 F. 3d 566, 578 (CA10 2000) (“[T]he legal inci-
dence of the [Kansas] tax law as presently written falls on
the fuel distributors rather than on the Tribes”); Winnebago
Tribe of Nebraska v. Kline, 297 F. Supp. 2d 1291, 1294 (Kan.
2004) (“Under the Kansas statutory scheme, the legal inci-
dence of the state’s fuel tax falls on the ‘distributor of first
receipt’ of such fuel”); Sac and Fox Nation of Missouri v.
LaFaver, 31 F. Supp. 2d 1298, 1307 (Kan. 1998) (“[T]he stat-
utes are extremely clear in providing that the tax in question
is imposed upon the distributor”). And the Kansas Depart-
ment of Revenue, the state agency charged with administer-
ing the motor fuel tax, has concluded likewise. See Letter
from David J. Heinemann, Office of Administrative Appeals,
to Mark A. Burghart, Written Final Determination in Re-
quest for Informal Conference for Reconsideration of Agency
Action, Davies 01l Co., Inc., Docket No. 01-970 (Jan. 3, 2002)



104  WAGNON ». PRAIRIE BAND POTAWATOMI NATION

Opinion of the Court

(hereinafter Kansas Dept. of Revenue Letter) (“The legal
incidence of the Kansas fuel tax rests with Davies, the dis-
tributor, who is up-stream from Nation, the retailer”).

The United States, as amicus, contends that this conclu-
sion is foreclosed by the Kansas Supreme Court’s decision in
Kaul v. State Dept. of Revenue, 266 Kan. 464, 970 P. 2d 60
(1998). The United States reads Kawul as holding that the
legal incidence of Kansas’ motor fuel tax rests on the Indian
retailers, rather than on the non-Indian distributors. And,
under the United States’ view, so long as the Kansas Su-
preme Court’s “‘definitive determination as to the operating
incidence’” of its fuel tax is “‘consistent with the statute’s
reasonable interpretation,’” it should be “‘deemed conclu-
sive.”” Brief for United States as Amicus Curiae 10 (quot-
ing Gurley v. Rhoden, 421 U. S. 200, 208 (1975)).

We disagree with the United States’ interpretation of
Kaul. In Kaul, two members of the Citizen Band Potawa-
tomi Tribe of Oklahoma sought to enjoin the enforcement of
Kansas’ fuel tax on fuel delivered to their gas station located
on the Prairie Band Potawatomi Tribe of Kansas’ Reserva-
tion. The Kansas Supreme Court determined that the sta-
tion owners had standing to challenge the tax because the
statute provided that the distributor was entitled to “‘charge
and collect such tax . .. as a part of the selling price.””
Kaul, supra, at 474, 970 P. 2d, at 67 (quoting Kan. Stat. Ann.
§79-3409 (1995); emphasis deleted). The court determined
that the station owners were not entitled to an injunction,
however, because they were not members of a Kansas tribe
and thus there had “been no showing by Retailers that
payment of fuel tax to Kansas interferes with the self-
government of a Kansas tribe or a Kansas tribal member.”
266 Kan., at 477, 970 P. 2d, at 69. The court then noted that
“the legal incidence of the tax on motor fuel rests on non-
tribal members and does not affect the Potawatomi Indian
reservation within the state of Kansas.” Ibid.
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Kaul does not foreclose our determination that the distrib-
utor bears the legal incidence of the Kansas motor fuel tax.
As an initial matter, it is unclear whether the court’s refer-
ence to “nontribal members” is a reference to the non-tribal-
member retailers or the non-tribal-member distributors. At
the very least, Kaul’s imprecise language cannot be charac-
terized as a definitive determination. Moreover, the 1998
amendments to the Kansas fuel provisions, including the
amendment to §79-3408(c) that provides that “the incidence
of this tax is imposed on the distributor,” were not applied
in Kaul. Id., at 473, 970 P. 2d, at 66 (identifying provisions
that were repealed in 1998 as being “in effect during the
period relevant to this case”); id., at 474, 970 P. 2d, at 67
(noting that a “critical statute” to its holding was the 1995
version of § 79-3409, which was amended in 1998). Accord-
ingly, Kaul did not speak authoritatively on the provisions
before us today.

B

The Nation maintains that we must apply the Bracker
interest-balancing test, irrespective of the identity of the
taxpayer (i.e., the party bearing the legal incidence), be-
cause the Kansas fuel tax arises as a result of the on-
reservation sale and delivery of the motor fuel. See Brief
for Respondent 15. Notably, however, the Nation presented
a starkly different interpretation of the statute in the pro-
ceedings before the Court of Appeals, arguing that “[t]he
balancing test is appropriate even though the legal incidence
of the tax is imposed on the Nation’s non-Indian distributor
and is triggered by the distributor’s receipt of fuel outside
the reservation.” Appellant’s Reply Brief in No. 03-3218
(CA10), p. 3 (emphasis added); see also 241 F. Supp. 2d, at
1311 (District Court observing that “it is undisputed that the
legal incidence of the tax is directed off-reservation at the
fuel distributors”). A “fair interpretation of the taxing stat-
ute as written and applied,” Chemehuevi Tribe, 474 U. S., at
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11, confirms that the Nation’s interpretation of the statute
before the Court of Appeals was correct.

As written, the Kansas fuel tax provisions state that “the
incidence of this tax is imposed on the distributor of the first
receipt of the motor fuel and such taxes shall be paid but
once. Such tax shall be computed on all motor-vehicle fuels
or special fuels received by each distributor, manufacturer
or importer in this state and paid in the manner provided
for herein . ...” Kan. Stat. Ann. §79-3408(c) (2003 Cum.
Supp.). Under this provision, the distributor who initially
receives the motor fuel is liable for payment of the fuel tax,
and the distributor’s tax liability is determined by calculat-
ing the amount of fuel received by the distributor.

Section 79-3410(a) (1997) confirms that it is the distribu-
tor’s off-reservation receipt of the motor fuel, and not any
subsequent event, that establishes tax liability. That sec-
tion provides:

“[E]very distributor, manufacturer, importer, exporter
or retailer of motor-vehicle fuels or special fuels, on or
before the 25th day of each month, shall render to the
director . . . a report certified to be true and correct
showing the number of gallons of motor-vehicle fuels or
special fuels received by such distributor, manufacturer,
importer, exporter or retailer during the preceding cal-
endar month . ... Every distributor, manufacturer or
importer within the time herein fixed for the rendering
of such reports, shall compute and shall pay to the direc-
tor at the director’s office the amount of taxes due to
the state on all motor-vehicle fuels or special fuels re-
ceived by such distributor, manufacturer or importer
during the preceding calendar month.”

Thus, Kansas law expressly provides that a distributor’s
monthly tax obligations are determined by the amount of
fuel received by the distributor during the preceding month.
See Kline, 297 F. Supp. 2d, at 1294 (“The distributor must
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compute and remit the tax each month for the fuel received
by the distributor in the State of Kansas”).

The Nation disagrees. It contends that what is taxed is
not the distributors’ (off-reservation) receipt of the fuel, but
rather the distributors’ use, sale, or delivery of the motor
fuel—in this case, the distributors’ (on-reservation) sale or
delivery to the Nation. The Nation grounds support for this
proposition in § 79-3408(a) (2003 Cum. Supp.). That section
provides that “[a] tax . . . is hereby imposed on the use, sale
or delivery of all motor vehicle fuels or special fuels which
are used, sold or delivered in this state for any purpose what-
soever.” But this section cannot be read in isolation. If it
were, it would permit Kansas to tax the same fuel multiple
times—namely, every time fuel is sold, delivered, or used.
Section 79-3408(a) must be read in conjunction with subsec-
tion (c), which specifies that “the incidence of this tax is im-
posed on the distributor of the first receipt of the motor fuel
and such taxes shall be paid but once.” (Emphasis added.)
The identity of the single, taxable event is revealed in the
very next sentence of subsection (¢), which provides that
“[sluch tax shall be computed on all . . . fuels received by
each distributor.” (Emphasis added.) In short, the “use,
sale or delivery” that triggers tax liability is the sale or de-
livery of the fuel to the distributor. The Kansas Depart-
ment of Revenue has issued a final determination reaching
the same conclusion. See Kansas Dept. of Revenue Letter
(“[Plursuant to the Kansas Motor Fuel Tax Act . .. the state
fuel tax was imposed on Davies, a distributor, when Davies
first received the fuel at its business, a site located off of
Nation’s reservation” (emphasis added)).

The Nation claims further support for its interpretation
of the statute in §79-3408(d) (2003 Cum. Supp.). Section
79-3408(d) permits distributors to obtain deductions from
the Kansas motor fuel tax for certain postreceipt transac-
tions, such as sale or delivery of fuel for export from the
State and sale or delivery of fuel to the United States.
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§§79-3408(d)(1)-(2). The Nation argues that these exemp-
tions make it impossible for a distributor to calculate its “ul-
timate tax liability” without knowing “whether, where, and
to whom the fuel is ultimately sold or delivered.” Brief for
Respondent 15. The Nation infers from these provisions
that the taxable event is actually the distributors’ postre-
ceipt delivery of fuel to retailers such as the Nation, rather
than the distributors’ initial receipt of the fuel.

The Nation’s theory suffers from a number of conceptual
defects. First, under Kansas law, a distributor must pay the
tax even for fuel that sits in its inventory—fuel that is not
(or at least has not yet been) used, sold, or delivered by the
distributor.®> But the Nation’s interpretation presumes that
the tax is owed only on a distributor’s postreceipt use, sale,
or delivery of fuel. As this interpretation cannot be recon-
ciled with the manner in which the Kansas motor fuel tax is

3This understanding of the application of the Kansas fuel tax is con-
firmed by the form that fuel distributors are required to fill out each month
pursuant to Kan. Stat. Ann. § 79-3410 (1997). See Kansas Form MF-52,
available at http://www.ksrevenue.org/pdf/forms/mf52.pdf (as visited Nov.
21, 2005, and available in Clerk of Court’s case file). The form instructs
distributors to enter in line 1 “the total net gallons of gasoline, gasohol
and special fuel received or imported” during the preceding month. Id.,
at 2. The distributors may then “[eInter the deductions that apply to your
business” in lines 2(a)-to-(e) for the preceding month. Those deductions
include “[n]et gallons of fuel exported from Kansas,” “[n]et gallons of fuel
sold to the U. S. Government,” “[nlet gallons of fuel sold for aviation pur-
poses,” and “[n]et gallons of dyed diesel fuel received for the month,” the
very deductions described in §79-3408(d), ibid. (emphasis in original).
The distributor’s tax liability is then calculated by subtracting the total
deductions from the total fuel received, and applying the 2.5 percent han-
dling allowance to the difference. Thus, the event that generates a dis-
tributor’s tax liability is its receipt of fuel. And the distributor must pay
tax on that fuel even if it is not subsequently delivered or sold. While a
distributor may decrease its tax liability by engaging in transactions that
entitle it to deductions, such as by selling or delivering fuel to an exempt
entity like the United States, its tax liability is unaffected by sales or
deliveries to nonexempt entities like the Nation.
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actually applied, it must be rejected.* Second, the availabil-
ity of tax deductions does not change the nature of the tax-
able event, here the distributor’s receipt of the fuel. By
analogy, an individual federal income taxpayer may reduce
his tax liability by paying home mortgage interest. But
that entitlement does not render the taxable event anything
other than the receipt of income by the taxpayer. See
26 U.S.C. §1 (2000 ed. and Supp. II), §163(h) (2000 ed.);
cf. North American Oil Consol. v. Burnet, 286 U.S. 417,
424 (1932) (federal income tax liability arises when “a tax-
payer . . . has received income”).

Finally, the Nation contends that its interpretation of the
statute is supported by Kan. Stat. Ann. §79-3417 (1997),
which permits a refund—in certain circumstances—for de-
stroyed fuel. However, the Nation’s interpretation is actu-
ally foreclosed by that section. Section 79-3417 entitles a
distributor to a “refund from the state of the amount of
motor-vehicle fuels or special fuels tax paid on any . . . fuels
of 100 gallons or more in quantity, which are lost or de-
stroyed at any one time while such distributor is the owner
thereof,” provided the distributor supplies the required noti-
fication and documentation to the State. This section illus-
trates that a distributor pays taxes for fuel in its possession
that it has not delivered or sold, and is only entitled to the
refund described in this section for tax it has already paid

4Indeed, the dissent acknowledges that tax is owed on fuel a distributor
receives and holds in inventory—and thus implicitly concedes that the dis-
tributors’ off-reservation receipt of motor fuel is the event that gives rise
to tax liability. See post, at 120 (opinion of GINSBURG, J.). While the
dissent contends that such tax is ultimately “effectively offset” by a subse-
quent delivery of the inventoried fuel, ibid., the dissent does not explain
the meaning of this opaque contention. A distributor’s subsequent deliv-
ery of fuel to the Nation or any other fuel retailer in Kansas has no effect
on tax that it has already paid in a preceding month. Indeed, the distrib-
utor does not report delivery to retailers on its monthly tax return. See
Kansas Form MF-52. And a distributor must pay the tax even if the fuel
is mever delivered.
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on fuel that is subsequently destroyed. While this section
does not specify the event that gives rise to the distributor’s
tax liability, it forecloses the Nation’s contention that such
liability does not arise until fuel is sold or delivered to a
nonexempt entity.

I11

Although Kansas’ fuel tax is imposed on non-Indian dis-
tributors based upon those distributors’ off-reservation re-
ceipt of motor fuel, the Tenth Circuit concluded that the tax
was nevertheless still subject to the interest-balancing test
this Court set forth in Bracker, 448 U. S. 136. As Bracker
itself explained, however, we formulated the balancing test
to address the “difficult questio[n]” that arises when “a State
asserts authority over the conduct of non-Indians engaging
in activity on the reservation.” Id., at 144-145 (emphasis
added). The Bracker interest-balancing test has never been
applied where, as here, the State asserts its taxing authority
over non-Indians off the reservation. And although we have
never addressed this precise issue, our Indian tax immunity
cases counsel against such an application.

A

We have applied the balancing test articulated in Bracker
only where “the legal incidence of the tax fell on a nontribal
entity engaged in a transaction with tribes or tribal mem-
bers,” Arizona Dept. of Revenue v. Blaze Constr. Co., 526
U. S. 32, 37 (1999), on the reservation. See Bracker, supra
(motor carrier license and use fuel taxes imposed on on-
reservation logging and hauling operations by non-Indian
contractor); Department of Taxation and Finance of N. Y. v.
Milhelm Attea & Bros., 512 U.S. 61 (1994) (various taxes
imposed on non-Indian purchasers of goods retailed on-
reservation); Cotton Petroleum Corp. v. New Mexico, 490
U. S. 163 (1989) (state severance tax imposed on non-Indian
lessee’s on-reservation production of oil and gas); Ramah
Navajo School Bd., Inc. v. Bureau of Revenue of N. M., 458
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U. S. 832 (1982) (state gross receipts tax imposed on private
contractor’s proceeds from the construction of a school on the
reservation); Washington v. Confederated Tribes of Colville
Reservation, 447 U. S. 134 (1980) (cigarette and sales taxes
imposed on on-reservation purchases by nonmembers);
Central Machinery Co., 448 U.S. 160 (tax imposed on on-
reservation sale of farm machinery to Tribe). Similarly, the
cases identified in Bracker as supportive of the balancing
test were exclusively concerned with the on-reservation con-
duct of non-Indians. See Warren Trading Post Co. v. Ari-
zona Tax Comm’n, 380 U. S. 685 (1965) (gross proceeds tax
imposed on non-Indian retailer on Navajo Indian Reserva-
tion); Thomas v. Gay, 169 U. S. 264 (1898) (state property tax
imposed on cattle owned by non-Indian lessees of tribal
land); Williams v. Lee, 358 U. S. 217 (1959) (holding the state
courts lacked jurisdiction over dispute between non-Indian,
on-reservation retailer and Indian debtors).?

50ur recent discussion in Oklahoma Tax Comm’n v. Chickasaw Nation,
515 U. S. 450 (1995), regarding the application of the interest-balancing
test to motor fuel taxes is not to the contrary. In Chickasaw, we noted
in dicta that, “if the legal incidence of the tax rests on non-Indians, no
categorical bar prevents enforcement of the tax; if the balance of federal,
state, and tribal interests favors the State, and federal law is not to the
contrary, the State may impose its levy, and may place on a tribe or tribal
members ‘minimal burdens’ in collecting the toll.” Id., at 459 (citation
omitted). Chickasaw did not purport to expand the applicability of White
Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), to an off-
reservation tax on non-Indians. Indeed, the quoted sentence reveals that
Chickasaw discussed the applicability of the interest-balancing test in the
context of a tax that is collected by the tribe—a tax that necessarily arises
from on-reservation conduct.

Moreover, in purporting to craft a “ ‘bright-line standard’” in that case,
we noted that Oklahoma “generally is free” to impose the legal incidence
of its motor fuel tax on the consumer—who purchases fuel on the reserva-
tion—and then require the Indian retailers to “‘collect and remit the
levy.”” 515 U. S, at 460. If Oklahoma would have been free to impose
the legal incidence of its fuel tax downstream from the Indian retailers,
then Kansas should be equally free to impose the legal incidence of its fuel
tax upstream from Indian retailers notwithstanding the applicability of
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Limiting the interest-balancing test exclusively to on-
reservation transactions between a nontribal entity and a
tribe or tribal member is consistent with our unique Indian
tax immunity jurisprudence. We have explained that this
jurisprudence relies “heavily on the doctrine of tribal sover-
eignty . . . which historically gave state law ‘no role to play’
within a tribe’s territorial boundaries.” Oklahoma Tax
Comm’n v. Sac and Fox Nation, 508 U. S. 114, 123-124 (1993)
(quoting McClanahan v. Arizona Tax Comm’n, 411 U. S.
164, 168 (1973)). We have further explained that the doc-
trine of tribal sovereignty, which has a “significant geograph-
ical component,” Bracker, supra, at 151, requires us to “re-
vers[e]” the “‘general rule’” that “‘exemptions from tax
laws should . . . be clearly expressed.”” Sac and Fox, supra,
at 124 (quoting McClanahan, supra, at 176). And we have
determined that the geographical component of tribal sover-
eignty “‘provide[s] a backdrop against which the applicable
treaties and federal statutes must be read.”” Sac and Fox,
supra, at 124 (quoting McClanahan, supra, at 172). Indeed,
the particularized inquiry we set forth in Bracker relied spe-
cifically on that backdrop. See 448 U. S., at 144-145 (noting
that where “a State asserts authority over the conduct of
non-Indians engaging in activity on the reservation . .. we
have examined the language of the relevant federal treaties
and statutes in terms of both the broad policies that underlie
them and the notions of sovereignty that have developed
from historical traditions of tribal independence” (emphasis
added)).

We have taken an altogether different course, by contrast,
when a State asserts its taxing authority outside of Indian
country. Without applying the interest-balancing test, we

the interest-balancing test. Indeed, the Chickasaw dicta should apply
a fortiori here; the upstream approach is less burdensome on the Tribe
because it does not include the collecting and remitting requirements that
typically, and permissibly, accompany a consumer tax.
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have permitted the taxation of the gross receipts of an off-
reservation, Indian-owned ski resort, Mescalero Apache
Tribe v. Jones, 411 U. S. 145 (1973), and the taxation of in-
come earned by Indians working on reservation but living
off reservation, Chickasaw, 515 U. S. 450. In these cases,
we have concluded that “[a]bsent express federal law to the
contrary, Indians going beyond reservation boundaries have
generally been held subject to nondiscriminatory state law
otherwise applicable to all citizens of the State.” Mescalero
Apache, supra, at 148-149; Chickasaw, supra, at 465 (quot-
ing Mescalero Apache, supra, at 148-149). If a State may
apply a nondiscriminatory tax to Indians who have gone be-
yond the boundaries of the reservation, then it follows that
it may apply a nondiscriminatory tax where, as here, the tax
is imposed on non-Indians as a result of an off-reservation
transaction. In these circumstances, the interest-balancing
test set forth in Bracker is inapplicable. Cf. Blaze Constr.,
526 U.S., at 37 (declining to apply the Bracker interest-
balancing test “where a State seeks to tax a transaction
[on reservation] between the Federal Government and its
non-Indian private contractor”).

The application of the interest-balancing test to the Kan-
sas motor fuel tax is not only inconsistent with the special
geographic sovereignty concerns that gave rise to that test,
but also with our efforts to establish “bright-line stand-
ard[s]” in the context of tax administration. 526 U.S., at
37 (“The need to avoid litigation and to ensure efficient tax
administration counsels in favor of a bright-line standard for
taxation of federal contracts, regardless of whether the
contracted-for activity takes place on Indian reservations”);
cf. Chickasaw, supra, at 460 (noting that the legal incidence
test “‘provide[s] a reasonably bright-line standard’”);
County of Yakima v. Confederated Tribes and Bands of
Yakima Nation, 502 U. S. 251, 267-268 (1992). Indeed, we
have recognized that the Bracker interest-balancing test
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“only cloud[s]” our efforts to establish such standards.
Blaze Constr., supra, at 37. Under the Nation’s view, how-
ever, any off-reservation tax imposed on the manufacture or
sale of any good imported by the Nation or one of its mem-
bers would be subject to interest balancing. Such an expan-
sion of the application of the Bracker test is not supported
by our cases.

Nor is the Nation entitled to interest balancing by virtue
of its claim that the Kansas motor fuel tax interferes with its
own motor fuel tax. As an initial matter, this is ultimately a
complaint about the downstream economic consequences of
the Kansas tax. As the owner of the station, the Nation
will keep every dollar it collects above its operating costs.
Given that the Nation sells gas at prevailing market rates,
its decision to impose a tax should have no effect on its net
revenues from the operation of the station; it should not mat-
ter whether those revenues are labeled “profits” or “tax pro-
ceeds.” The Nation merely seeks to increase those reve-
nues by purchasing untaxed fuel. But the Nation cannot
invalidate the Kansas tax by complaining about a decrease
in revenues. See Colville, 447 U. S., at 156 (“Washington
does not infringe the right of reservation Indians to ‘make
their own laws and be ruled by them,” Williams v. Lee, 358
U. S. 217, 220 (1959), merely because the result of imposing
its taxes will be to deprive the Tribes of revenues which they
currently are receiving”). Nor would our analysis change if
we accorded legal significance to the Nation’s decision to
label a portion of the station’s revenues as tax proceeds.
See id., at 184, n. 9 (Rehnquist, J., concurring in part, concur-
ing in result in part, and dissenting in part) (“When two
sovereigns have legitimate authority to tax the same trans-
action, exercise of that authority by one sovereign does not
oust the jurisdiction of the other. If it were otherwise, we
would not be obligated to pay federal as well as state taxes
on our income or gasoline purchases. Economic burdens on
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the competing sovereign . .. do not alter the concurrent na-
ture of the taxing authority”).5

B

Finally, the Nation contends that the Kansas motor fuel
tax is invalid notwithstanding the inapplicability of the
interest-balancing test, because it “exempts from taxation
fuel sold or delivered to all other sovereigns,” and is there-
fore impermissibly discriminatory. Brief for Respondent
17-20 (emphasis deleted); Kan. Stat. Ann. §§79-3408(d)(1)-
(2) (2003 Cum. Supp.). But the Nation is not similarly situ-
ated to the sovereigns exempted from the Kansas fuel tax.
While Kansas uses the proceeds from its fuel tax to pay for
a significant portion of the costs of maintaining the roads
and bridges on the Nation’s reservation, including the main
highway used by the Nation’s casino patrons, Kansas offers
no such services to the several States or the Federal Govern-
ment. Moreover, to the extent Kansas fuel retailers bear
the cost of the fuel tax, that burden falls equally upon all
retailers within the State regardless of whether those retail-
ers are located on an Indian reservation. Accordingly, the
Kansas motor fuel tax is not impermissibly diseriminatory.

* * *

For the foregoing reasons, we hold that the Kansas motor
fuel tax is a nondiscriminatory tax imposed on an off-
reservation transaction between non-Indians. Accordingly,
the tax is valid and poses no affront to the Nation’s sover-
eignty. The judgment of the Court of Appeals is reversed.

It is so ordered.

5These authorities also foreclose the Nation’s contention that the Kansas
motor fuel tax is invalid, irrespective of the applicability of Bracker, 448
U. S. 136, because it interferes with the Nation’s right to self-government.
See Brief for Respondent 45-47.
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JUSTICE GINSBURG, with whom JUSTICE KENNEDY joins,
dissenting.

The Kansas fuel tax at issue is imposed on distributors,
passed on to retailers, and ultimately paid by gas station
customers. Out-of-state sales are exempt, as are sales to
other distributors, the United States, and U. S. Government
contractors. Fuel lost or destroyed, and thus not sold, is
also exempt. But no statutory exception attends sales to
Indian tribes or their members. Kan. Stat. Ann. §§ 79-3408;
79-3409; 79-3417 (1997 and 2003 Cum. Supp.).

The Prairie Band Potawatomi Nation (hereinafter Nation)
maintains a casino and related facilities on its reservation.
On nearby tribal land, as an adjunct to its casino, the Nation
built, owns, and operates a gas station known as the Nation
Station. Some 73% of the Nation Station’s customers are
casino patrons or employees. Prairie Band Potawatomi
Nation v. Richards, 379 F. 3d 979, 982 (CA10 2004). The
Nation imposes its own tax on fuel sold at the Nation Sta-
tion, pennies per gallon less than Kansas’ tax. Ibid.!

Both the Nation and the State have authority to tax
fuel sales at the Nation Station. See Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 137 (1982) (describing “[t]he
power to tax [as] an essential attribute of Indian sover-
eigntyl[,] . . . a necessary instrument of self-government and
territorial management,” which “enables a tribal govern-
ment to raise revenues for its essential services”). As a
practical matter, however, the two tolls cannot coexist. 379
F. 3d, at 986. If the Nation imposes its tax on top of Kansas’
tax, then unless the Nation operates the Nation Station at
a substantial loss, scarcely anyone will fill up at its pumps.
Effectively double-taxed, the Nation Station must operate as
an unprofitable venture, or not at all. In these circum-

1The Federal Government also imposes a tax on the “removal, entry, or
sale” of all motor fuel. 26 U.S.C. §4081(a)(1). Neither the State nor
the Nation contests the applicability of this tax to fuel destined for the
Nation Station.
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stances, which tax is paramount? Applying the interest-
balancing approach described in White Mountain Apache
Tribe v. Bracker, 448 U. S. 136 (1980), the Court of Appeals
for the Tenth Circuit held that “the Kansas tax, as applied
here, is preempted because it is incompatible with and out-
weighed by the strong tribal and federal interests against
the tax.” 379 F. 3d, at 983. I agree and would affirm the
Court of Appeals’ judgment.

I

Understanding Bracker is key to the inquiry here.
Bracker addressed the question whether a State should be
preempted from collecting otherwise lawful taxes from non-
Indians in view of the burden consequently imposed upon a
tribe or its members. In that case, Arizona sought to en-
force its fuel-use and vehicle-license taxes against a non-
Indian enterprise that contracted with the White Mountain
Apache Tribe to harvest timber from reservation forests.
448 U. S., at 138-140. The Court recognized that Arizona’s
levies raised difficult questions concerning “the bounda-
ries between state regulatory authority and tribal self-
government.” Id., at 141. Determining whether taxes for-
mally imposed on non-Indians are preempted, the Court
instructed, should not turn “on mechanical or absolute
conceptions of state or tribal sovereignty, but [calls] for a
particularized inquiry into the nature of the state, federal,
and tribal interests at stake.” Id., at 145. This inquiry is
“designed to determine whether, in the specific context, the
exercise of state authority would violate federal law,” ibid.,
or “unlawfully infringe ‘on the right of reservation Indians
to make their own laws and be ruled by them,”” id., at 142
(quoting Williams v. Lee, 358 U. S. 217, 220 (1959)). Apply-
ing the interest-balancing approach, the Court concluded
that “the proposed exercise of state authority [was] imper-
missible” because “it [was] undisputed that the economic bur-
den of the asserted taxes will ultimately fall on the Tribe,”
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“the Federal Government has undertaken comprehensive
regulation of the harvesting and sale of tribal timber,” and
the state officials were “unable to justify the taxes except
in terms of a generalized interest in raising revenue.” 448
U. S, at 151.

The Court has repeatedly applied the interest-balancing
approach described in Bracker in evaluating claims that
state taxes levied on non-Indians should be preempted be-
cause they undermine tribal and federal interests.? In
many cases, both pre- and post-Bracker, a balancing analysis
has yielded a decision upholding application of the state tax
in question. See, e. g., Cotton Petroleum Corp. v. New Meux-
ico, 490 U. S. 163, 183-187 (1989) (State permitted to impose
a severance tax on a non-Indian company that leased tribal
land for oil and gas production); Washington v. Confederated
Tribes of Colville Reservation, 447 U. S. 134, 154-159 (1980)
(State permitted to tax non-Indians’ purchases of cigarettes
from on-reservation tribal retailers); Moe v. Confederated
Salish and Kootenai Tribes of Flathead Reservation, 425
U. S. 463, 481-483 (1976) (same). Sometimes, however, par-
ticularized inquiry has resulted in a holding that federal
or tribal interests are superior. See, e.g., Ramah Navajo
School Bd., Inc. v. Bureau of Revenue of N. M., 458 U. S.
832, 843-846 (1982) (State prohibited from imposing gross-
receipts tax on a non-Indian contractor constructing an on-
reservation tribal school).

Kansas contends that the interest-balancing approach is
not suitably employed to assess its fuel tax for these reasons:
(1) The Kansas Legislature imposed the legal incidence of

2The Court has also applied the interest-balancing approach to other
forms of state regulation relating to Indian tribal societies. See, e.g.,
California v. Cabazon Band of Mission Indians, 480 U. S. 202, 216-217
(1987) (State prohibited from regulating non-Indian customers of tribal
bingo operation); New Mexico v. Mescalero Apache Tribe, 462 U. S. 324,
333-343 (1983) (Mescalero II) (State barred from enforcing game laws
against non-Indians for on-reservation hunting and fishing).
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the tax on the distributor—here, a non-Indian enterprise—
not on retailers or their customers; and (2) the distributor’s
liability is triggered when it receives fuel from its supplier—
a transaction that occurs off reservation. Reply Brief 2-6.
Given these circumstances, Kansas urges and the Court ac-
cepts, no balancing is in order. See ante, at 12-13; Brief for
Petitioner 6, 14-21. It is irrelevant in the State’s calculus
that its approach would effectively nullify the tribal fuel tax.
I note first that Kansas’ placement of the legal incidence
of the fuel tax is not as clear and certain as the State sug-
gests and the Court holds. True, the statute states that
“the incidence of this tax is imposed on the distributor of the
first receipt of the motor fuel.” Kan. Stat. Ann. § 79-3408(c)
(2003 Cum. Supp.). But the statute declares initially that
the tax “is hereby imposed on the use, sale or delivery of all
motor vehicle fuels . . . used, sold or delivered in this state
for any purpose whatsoever,” § 79-3408(a), and it authorizes
distributors to pass on the tax to retailers, § 79-3409. No-
tably, the statute excludes from taxation several “trans-
actions,” including the “sale or delivery of motor-vehicle
fuel . .. for export from the state of Kansas to any other state
or territory or to any foreign country”; “sale or delivery . . .
to the United States”; “sale or delivery . . . to a contrac-
tor for use in performing work for the United States”; and
“sale or delivery . . . to another duly licensed distributor.”
§79-3408(d). Kansas also excludes from taxation “lost or
destroyed” fuel, which is never sold by the distributor.
§79-3417 (1997). These provisions indicate not only that
the Kansas Legislature anticipated that distributors would
shift the tax burden further downstream. They reveal as
well where the Court’s analysis of the fuel tax goes awry.
When all the exclusions are netted out, the Kansas tax is
imposed not on all the distributor’s receipts, but effectively
only on fuel actually resold by the distributor to an in-state
nonexempt purchaser. To illustrate: Suppose in January a
distributor acquires 100,000 gallons of fuel and promptly sells
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80,000 to in-state nonexempt purchasers and 20,000 to ex-
empt purchasers, for example, the United States or a U. S.
contractor. The distributor would compute its tax liability
by “deducting” the 20,000 gallons, see ante, at 108, n. 3, but
would remit tax only on the 80,000 gallons bought by in-state
nonexempt retailers.? If the distributor elected to build in-
ventory in January by holding an additional 10,000 gallons
for resale in February, Kansas would tax in January, but the
distributor would effectively offset in February the tax paid
in January on the inventory buildup. Again, in the end, only
fuel actually sold to in-state nonexempt buyers would be bur-
dened by Kansas’ fuel tax.*

Kansas’ attribution of controlling effect to the formal legal
incidence of the tax rests in part on the State’s misreading
of Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U. S.
450 (1995). See Brief for Petitioner 8, 16-20. The Court in
that case distinguished instances in which the legal incidence
of a State’s excise tax rests on a tribe or tribal members,
from instances in which the legal incidence rests on non-
Indians. When “the legal incidence . . . rests on a tribe or
on tribal members for sales made inside Indian country,” the
Court said, “the tax cannot be enforced absent clear congres-

3The Court analogizes the fuel excise tax “deduction” of exempt sales
to the federal income tax deduction for home mortgage interest. Ante,
at 109. The analogy is misconceived. An excise tax “deduction” bears
no realistic resemblance to a personal income tax deduction provided by
Congress for a nonbusiness personal expense. An excise tax “deduction,”
however, may fairly be compared to the standard income tax treatment of
merchandise returns. In any period, goods returned and held for resale
offset goods sold, so that only net sales yield gross profits for taxation
purposes. See 26 CFR §1.446-1(a)(4)(i) (2005); cf. §1.458-1(g) (adjust-
ments under elective treatment of certain post-year-end returns of maga-
zines, paperback books, and recordings).

41If in February, the 10,000 gallons were destroyed and thus not sold,
Kansas would nonetheless offset the fuel tax burden as Kan. Stat. Ann.
§79-3417 (1997) provides, because these gallons would never be sold to
in-state nonexempt buyers.
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sional authorization.” 515 U.S., at 459. This “bright-line
standard,” id., at 460, is sensitive to the sovereign status
of Indian tribes, and reflects the Court’s recognition that
“tribal sovereignty is dependent on, and subordinate to, only
the Federal Government, not the States.” Colville, 447
U. S, at 1545

When a State places the legal incidence of its tax on non-
Indians, however, no similarly overt disrespect for a tribe’s
independence and dignity is displayed. In cases of this
genre, Chickasaw Nation recognized, the Court has resisted
adoption of a categorical rule. In lieu of attributing disposi-
tive significance to the legal incidence, the Court has focused
on the particular levy, and has evaluated the federal, state,
and tribal interests at stake. 515 U. S., at 459; see Cotton
Petroleum, 490 U. S., at 176 (Instead of a “mechanical or ab-
solute” test, the Court has “applied a flexible pre-emption
analysis sensitive to the particular facts and legislation in-
volved. Each case ‘requires a particularized examination of
the relevant state, federal, and tribal interests.”” (quoting
Ramah, 458 U. S., at 838)).

Chickasaw Nation did observe that “if a State is unable
to enforce a tax because the legal incidence of the impost
is on Indians or Indian tribes, the State generally is free
to amend its law to shift the tax’s legal incidence.” 515
U.S., at 460. Kansas took the cue. After our decision in
Chickasaw Nation, Kansas amended its fuel tax statute to
state that “the incidence of this tax is imposed on the distrib-
utor.” Kan. Stat. Ann. §79-3408(c) (2003 Cum. Supp.); see
1998 Kan. Sess. Laws, ch. 96, §2, pp. 450-451; see also Kaul

5The standard also accords with our repeated admonition that a State
may not “unlawfully infringe ‘on the right of reservation Indians to make
their own laws and be ruled by them.”” White Mountain Apache Tribe
v. Bracker, 448 U. S. 136, 142 (1980) (quoting Williams v. Lee, 358 U. S.
217, 220 (1959)). Accord Mescalero 11, 462 U. S., at 332-333; McClanahan
v. Arizona Tax Comm’n, 411 U. S. 164, 171-172 (1973).
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v. State Dept. of Revenue, 266 Kan. 464, 474, 970 P. 2d 60,
67 (1998).°

Kansas is mistaken, however, regarding the legal signifi-
cance of this shift. Chickasaw Nation clarified only that a
State could shift the legal incidence to non-Indians so as to
avoid the categorical bar applicable when a state excise tax
is imposed directly on a tribe or tribal members for on-
reservation activity. 515 U.S., at 460. At the same time,
Chickasaw Nation indicated that a shift in the legal inci-
dence of the kind Kansas has legislated would trigger—not
foreclose—interest balancing. Ibid.”

Kansas and the Court heavily rely upon Mescalero Apache
Tribe v. Jones, 411 U. S. 145 (1973) (Mescalero I). That case
involved a ski resort operated by the Mescalero Apache
Tribe on off-reservation land leased from the Federal Gov-
ernment. This Court upheld New Mexico’s imposition of a
tax on the gross receipts of the resort. Balancing was not in
order, the Court explained, because the Tribe had ventured
outside its own domain, and was fairly treated, for gross re-
ceipts purposes, just as a non-Indian enterprise would be.
In such cases, the Court observed, an express-preemption
standard is appropriately applied. As the Court put it:
“Absent express federal law to the contrary, Indians going

5 As earlier observed, supra, at 119, Kansas retained the opening decla-
ration that the tax “is hereby imposed on the use, sale or delivery of all
motor vehicle fuels . . . used, sold or delivered in this state for any purpose
whatsover.” Kan. Stat. Ann. §79-3408(a) (2003 Cum. Supp.).

"The only “bright-line standard” Chickasaw Nation advanced is the cat-
egorical bar on tolls imposed directly on tribes or their members. 515
U.S., at 460. No doubt a tribal retailer may find an upstream state tax
on its suppliers less burdensome than a downstream tax on its consumers.
See ante, at 111, n. 5. But administrative ease is hardly the dispositive
consideration. The Court has never limited interest balancing to state
taxes imposed on the non-Indian consumers of tribal enterprises; it has
also applied this approach to state regulation of the non-Indian suppliers
of tribal enterprises. See, e. g., Department of Taxation and Finance of
N. Y. v. Milhelm Attea & Bros., 512 U. S. 61, 73-75 (1994).
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beyond reservation boundaries have generally been held
subject to nondiscriminatory state law otherwise applicable
to all citizens of the State.” Id., at 148-149. Accord Chick-
asaw Nation, 515 U. S., at 462-465 (State permitted to tax
income of tribal members residing outside Indian country).
Cases of the Mescalero I kind, however, do not touch and
concern what is at issue in the instant case: taxes for-
mally imposed on nonmembers that nonetheless burden on-
reservation tribal activity.

Conceding that “we have never addressed thle] precise
issue” this case poses, the Court asserts that “our Indian tax
immunity cases counsel against” application of the Bracker
interest-balancing test to Kansas’ fuel tax as it impacts on
the Nation Station. Amnte, at 110. The Court so maintains
on the ground that the Kansas fuel tax is imposed on a non-
Indian and is unrelated to activity “on the reservation.”
Ante, at 110-113. As earlier explained, see supra, at 121,
one can demur to the assertion that the legal incidence of
the tax falls on the distributor, a nontribal entity. With re-
spect to sales and deliveries to the Nation Station, however,
the nontribal entity can indeed be described as “engaged in
[an on-reservation] transaction with [a tribel.” Arizona
Dept. of Revenue v. Blaze Constr. Co., 526 U. S. 32, 37 (1999).

The reservation destination of fuel purchased by the Na-
tion Station does not show the requisite engagement, in the
Court’s view, but I do not comprehend why. The destination
of the fuel counts not only under §79-3408(a) (2003 Cum.
Supp.) (fuel tax “is hereby imposed on . . . all motor vehicle
fuels . . . used, sold or delivered in this state”).® To whom
and where the distributor sells are the criteria that deter-
mine the “transactions” on which “[nJo tax is . .. imposed,”
§79-3408(d), and, correspondingly, the transactions on which

8 Because §79-3408(a) (2003 Cum. Supp.) does not aid the Court’s theory
that the State’s tax operates entirely off reservation, the Court essentially
reads the provision out of the statute, or treats it as harmless surplus.
See ante, at 107.
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the tax is imposed. As earlier explained, see supra, at 119-
120, the tax is in reality imposed only on fuel actually resold
by the distributor to an in-state nonexempt purchaser.
Here, that purchaser is the Nation Station, plainly an on-
reservation venture.’

Balancing tests have been criticized as rudderless, afford-
ing insufficient guidance to decisionmakers. See Colville,
447 U. S., at 176 (Rehnquist, J., concurring in part, concur-
ring in result in part, and dissenting in part) (criticizing the
“case-by-case litigation which has plagued this area of the
law”); Brief for Petitioner 30-32. Pointed as the criticism
may be, one must ask, as in life’s choices generally, what
is the alternative. “The principle of tribal self-government,
grounded in notions of inherent sovereignty and in congres-
sional policies, seeks an accommodation between the inter-
ests of the Tribes and the Federal Government, on the one
hand, and those of the State, on the other.” Colville, 447
U.S., at 156. No “bright-line” test is capable of achieving
such an accommodation with respect to state taxes formally

9 At the Court of Appeals level, the Nation presented no “starkly differ-
ent interpretation of the statute.” Amte, at 105. This Court, in citing
Appellant’s Reply Brief in No. 03-3218 (CA10), p. 3, to the contrary, appar-
ently failed to read on. At page 12, the Reply Brief states: “The fact that
the state tax is technically imposed off-reservation on a non-Indian is not
controlling. The state tax is directed at and burdens reservation value.”
Moreover, it is surely putting words in the Nation’s mouth to assert that
“[ulnder the Nation’s view ... any off-reservation tax imposed on the manu-
facture or sale of any good imported by the Nation or one of its members
would be subject to interest balancing.” Ante, at 114. The Nation itself
expressly “does not contend . . . that a non-discriminatory, off-reservation
state tax of general applicability may be precluded simply because the tax
has an adverse economic impact on a Tribe or its members.” Brief for
Respondent 1. As the Nation points out and the Court of Appeals com-
prehended, “the actual issue presented here [is] the permissibility of a
state tax that effectively nullifies a Tribe’s power to impose a comparable
tax on fuel sold at market price by a tribally owned, on-reservation gas
station.” Ibid. (emphasis in original); see Prairie Band Potawatomi Na-
tion v. Richards, 379 F. 3d 979, 986 (CA10 2004).
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imposed on non-Indians, but impacting on-reservation ven-
tures. The one the Court adopts inevitably means, so long
as the State officially places the burden on the non-Indian
distributor in cases of this order, the Tribe loses. Faute
de mieux and absent congressional instruction otherwise,
I would adhere to precedent calling for “a particularized in-
quiry into the nature of the state, federal, and tribal inter-
ests at stake.” Bracker, 448 U. S., at 145.

II

I turn to the question whether the Court of Appeals cor-
rectly balanced the competing interests in this case. Kansas
and the Nation both assert a substantial interest in using
their respective fuel taxes to raise revenue for road mainte-
nance. Weighing competing state and tribal interests in
raising revenue for public works, Colville observed:

“While the Tribes do have an interest in raising reve-
nues for essential governmental programs, that interest
is strongest when the revenues are derived from value
generated on the reservation by activities involving the
Tribes and when the taxpayer is the recipient of tribal
services. The State also has a legitimate governmental
interest in raising revenues, and that interest is likewise
strongest when the tax is directed at off-reservation
value and when the taxpayer is the recipient of state
services.” 447 U. S., at 156-157.

In Colwville, it was “painfully apparent” that outsiders had no
reason to travel to Indian reservations to buy cigarettes
other than the bargain prices tribal smokeshops charged by
virtue of their claimed exemption from state taxation. Id.,
at 154-155. The Court upheld the State of Washington’s
taxes on cigarette purchases by nonmembers at tribal
smokeshops. No “principlle] of federal Indian law,” the
Court said, “authorize[s] Indian tribes . . . to market an ex-
emption from state taxation to persons who would normally
do their business elewhere.” Id., at 155.
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This case, as the Court of Appeals recognized, bears scant
resemblance to Colville. “[I]n stark contrast to the smoke-
shops in Colville,” the Nation here is not using its asserted
exemption from state taxation to lure non-Indians onto its
reservation. 379 F. 3d, at 985. The Nation Station is not
visible from the state highway, and it advertises no exemp-
tion from the State’s fuel tax. Including the Nation’s tax,
the Nation Station sells fuel “‘within 2¢ per gallon of the
price prevailing in the local market.”” Id., at 982 (quoting
the Nation’s expert’s report); see also App. 36-40.1° The
Nation Station’s draw, therefore, is neither price nor prox-
imity to the highway; rather, the Nation Station operates
almost exclusively as an amenity for people driving to and
from the casino.

The Tenth Circuit regarded as valuable to its assessment
the opinion of the Nation’s expert, which concluded: “‘[T]The
Tribal and State taxes are mutually exclusive and only one
can be collected without reducing the [Nation Station’s] fuel
business to virtually zero.’” 379 F. 3d, at 986. Kansas
“submitted [no] contradictory evidence” and did not argue
that the expert opinion offered by the Nation was “either
incorrect or exaggerated.” Ibid.!' In this respect, the case

0 Tyibes, it should be plain, cannot prevail in the interest-balancing anal-
ysis simply because they tax the same product or activity that the State
seeks to tax. See Washington v. Confederated Tribes of Colville Reser-
vation, 447 U. S. 134, 156 (1980). Otherwise, “the Tribes could impose a
nominal tax and open chains of discount stores at reservation borders,
selling goods of all descriptions at deep discounts and drawing custom
from surrounding areas.” Id., at 155; see infra, at 130.

11 At oral argument, it was suggested that the Nation Station might pass
on both taxes to its customers if it were willing to forgo some of its profits.
Tr. of Oral Arg. 3-6, 25-27, 48-50. This speculation apparently did not
take account of the opinion and explanation of the Nation’s expert, which
stands uncontradicted in the record developed in the lower courts. More-
over, the Nation’s counsel informed the Court: “[Tlhe [T]ribe is being
forced right now to subsidize the sales at the [Nation Sltation at a loss,
which it’s doing for the balance of this litigation.” Id., at 25; cf. ante,
at 114-115.
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is indeed novel. It is the first case in which a Tribe demon-
strated below that the imposition of a state tax would pre-
vent the Tribe from imposing its own tax. Cf. Cotton Petro-
leum, 490 U.S., at 185 (state and tribal taxes were not
mutually exclusive because “the Tribe could, in fact, increase
its taxes without adversely affecting on-reservation oil and
gas development”).

The Court of Appeals considered instructive this Court’s
decision in California v. Cabazon Band of Mission Indians,
480 U. S. 202 (1987). See 379 F. 3d, at 985. The Court there
held that tribal and federal interests outweighed state inter-
ests in regulating tribe-operated facilities for bingo and
other games. Cabazon, 480 U. S., at 219-220. Distinguish-
ing Colville, the Court pointed out that the Tribes in Caba-
zon “[were] not merely importing a product onto the reserva-
tio[n] for immediate resale to non-Indians”; they had “built
modern facilities” and provided “ancillary services” so that
customers would come in increasing numbers and “spend ex-
tended periods of time” playing their “well-run games.” 480
U.S., at 219; see also New Mexico v. Mescalero Apache
Tribe, 462 U. S. 324, 327, 341 (1983) (Mescalero II) (State
barred from regulating hunting and fishing on-reservation
where the Tribe had constructed a “resort complex” and de-
veloped wildlife and land resources).

As in Cabazon, so here, the Nation Station is not “merely
importing a product onto the reservatio[n] for immediate re-
sale to non-Indians” at a stand-alone retail outlet. 480 U. S,,
at 219. Fuel sales at the Nation Station are “an integral
and essential part of the [Tribe’s] on-reservation gaming en-
terprise.” 379 F. 3d, at 984. The Nation built the Nation
Station as a convenience for its casino patrons and, but for
the casino, there would be no market for fuel in this other-
wise remote area. Id., at 982.

The Court of Appeals further emphasized that the
Nation’s “interests here are strengthened because of its need
to raise fuel revenues to construct and maintain reservation
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roads, bridges, and related infrastructure without state as-
sistance.” Id., at 985. The Nation’s fuel revenue comes
exclusively from the Nation Station, and that revenue (ap-
proximately $300,000 annually) may be used only for “‘con-
structing and maintaining roads, bridges and rights-of-way
located on or near the reservation.”” Id., at 985-986 (quot-
ing Prairie Band Potawatomi Law and Order Code § 10-6-7
(2003)).

The Nation’s interests coincide with “strong federal inter-
ests in promoting tribal economic development, tribal self-
sufficiency, and strong tribal governments.” 379 F. 3d, at
986. The United States points to the poor condition of In-
dian reservation roads, documented in federal reports, condi-
tions that affect not only driving safety, but also the ability
to furnish emergency medical, fire, and police services on
an expedited basis, transportation to schools and jobs, and
the advancement of economic activity critical to tribal self-
sufficiency. Brief for United States as Amicus Curiae 26;
see, e. g., Dept. of Interior, Bureau of Indian Affairs, TEA-21
Reauthorization Resource Paper: Transportation Serving
Native American Lands (May 2003). The shared interest of
the Federal Government and the Nation in improving reser-
vation roads is reflected in Department of the Interior regu-
lations implementing the Indian Reservation Roads Pro-
gram. See 69 Fed. Reg. 43090 (2004); 25 CFR §170 et seq.
(2005). The regulations aim at enhancing the ability of
tribal governments to promote road construction and main-
tenance. They anticipate that tribes will supplement fed-
eral funds with their own revenues, including funds gained
from a “[t]ribal fuel tax.” §170.932(d). Because the Na-
tion’s roads are integrally related to its casino enterprise,
they also further federal interests in tribal economic devel-
opment advanced by the Indian Gaming Regulatory Act, 102
Stat. 2467, 25 U. S. C. §2701 et seq.

Against these strong tribal and federal interests, Kansas
asserts only its “general interest in raising revenues.” 379
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F. 3d, at 986. “Kansas’ interest,” as the Court of Appeals
observed, “is not at its strongest.” Id., at 987. By effec-
tively taxing the Nation Station, Kansas would be deriving
revenue “primarily from value generated on the reservation”
by the Nation’s casino. Ibid. Moreover, the revenue Kan-
sas would gain from applying its tax to fuel destined for the
Nation Station appears insubstantial when compared with
the total revenue ($6.1 billion in 2004) the State annually
collects through the tax. See id., at 982; Brief for Respond-
ent 12 (observing that “[t]he tax revenues at issue—roughly
$300,000 annually—are less than one-tenth of one percent of
the total state fuel tax revenues”).

The Court asserts that “Kansas uses the proceeds from its
fuel tax to pay for a significant portion of the costs of main-
taining the roads and bridges on the Nation’s reservation.”
Ante, at 115. The record reveals a different reality. Ac-
cording to the affidavit of the Director of the Nation’s Road
and Bridge Department, Kansas and its subdivisions have
failed to provide proper maintenance even on their own roads
running through the reservation. App.79. As aresult, the
Nation has had to assume responsibility for a steadily grow-
ing number of road miles within the reservation (roughly
118 of the 212 total miles in 2000). Ibid.; see also Brief for
Respondent 3, 40, 44-45. Of greater significance, Kansas
expends none of its fuel tax revenue on the upkeep or im-
provement of tribally owned reservation roads. 379 F. 3d,
at 986-987; cf. Ramah, 458 U. S., at 843, n. 7 (“This case
would be different if the State were actively seeking tax
revenues for the purpose of constructing, or assisting in the
effort to provide, adequate [tribal services].”). In contrast,
Kansas sets aside a significant percentage of its fuel tax rev-
enues (over 40% in 1999) for counties and localities. Kan.
Stat. Ann. §79-3425 (2003 Cum. Supp.); see also § 79-34,142
(1997) (prescribing allocation formula); 1999 Kan. Sess.
Laws, ch. 137, §37, p. 1124. And, as indicated earlier, supra,
at 118-120, Kansas accords the Nation no dispensation based
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on the Nation’s sovereign status. The Nation thus receives
neither a state exemption so that it can impose its own fuel
tax, nor a share of the State’s fuel tax revenues. Accord-
ingly, the net result of invalidating Kansas’ tax as applied to
fuel distributed to the Nation Station would be a somewhat
more equitable distribution of road maintenance revenues
in Kansas.

Kansas argues that, were the Nation to prevail in this
case, nothing would stop the Nation from reducing its tax in
order to sell gas below the market price. Brief for Peti-
tioner 30. Colville should quell the State’s fears in this re-
gard. Were the Nation to pursue such a course, it would
be marketing an exemption, much as the smokeshops did in
Colville, and hence, interest balancing would likely yield a
judgment for the State. See 447 U. S., at 155-157. In any
event, as the Nation points out, the State could guard against
the risk that “Tribes will impose a ‘nominal tax’ and sell
goods at a deep discount on the reservation.” Brief for Re-
spondent 34-35. The State could provide a credit for any
tribal tax imposed or enact a state tax that applies only to
the extent that the Nation fails to impose an equivalent
tribal tax. Id., at 35.

Today’s decision is particularly troubling because of the
cloud it casts over the most beneficial means to resolve con-
flicts of this order. In Oklahoma Tax Comm’n v. Citizen
Band Potawatomi Tribe of Okla., 498 U. S. 505 (1991), the
Court counseled that States and tribes may enter into agree-
ments establishing “a mutually satisfactory regime for the
collection of this sort of tax.” Id., at 514; see also Nevada
v. Hicks, 533 U. S. 353, 393 (2001) (O’CONNOR, J., concurring
in part and concurring in judgment) (describing various
state-tribal agreements); Brief for United States as Amicus
Curiae 28-29, and n. 12; Brief for National Intertribal Tax
Alliance et al. as Amict Curiae; Ansson, State Taxation of
Non-Indians Who Do Business With Indian Tribes: Why Sev-
eral Recent Ninth Circuit Holdings Reemphasize the Need
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for Indian Tribes to Enter Into Taxation Compacts With
Their Respective States, 78 Ore. L. Rev. 501, 546 (1999)
(“More than 200 Tribes in eighteen states have resolved their
taxation disputes by entering into intergovernmental agree-
ments.”).’? By truncating the balancing-of-interests ap-
proach, the Court has diminished prospects for cooperative
efforts to achieve resolution of taxation issues through con-
structive intergovernmental agreements.

In sum, the Nation operates the Nation Station in order
to provide a service for patrons at its casino without, in any
way, seeking to attract bargain hunters on the lookout for
cheap gas. Kansas’ collection of its tax on fuel destined for
the Nation Station will effectively nullify the Nation’s tax,
which funds critical reservation road-building programs, en-
deavors not aided by state funds. I resist that unbalanced
judgment.

* * *

For the reasons stated, I would affirm the judgment of the
Court of Appeals for the Tenth Circuit.

2Tn 1992, Kansas and the Nation negotiated an intergovernmental tax
compact. App.20-26. When the initial five-year term expired, the State
declined to renew the agreement. Brief for United States as Amicus
Curiae 3-4.
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In removing petitioner Martins’ state-court class action to federal court
on diversity grounds, respondents (collectively, Franklin) acknowledged
that the amount in controversy was not clear from the face of the state-
court complaint, but argued that this requirement for federal diversity
jurisdiction was nonetheless satisfied under precedent suggesting that
punitive damages and attorney’s fees could be aggregated in making the
calculation. The District Court denied the Martins’ motion to remand
to state court and eventually dismissed the case with prejudice. Re-
versing and remanding with instructions to remand to state court, the
Tenth Circuit agreed with the Martins that their suit failed to satisfy the
amount-in-controversy requirement and rejected Franklin’s aggregation
theory under decisions issued after the District Court’s remand decision.
The latter court then denied the Martins’ motion for attorney’s fees
because Franklin had legitimate grounds for believing this case fell
within federal-court jurisdiction. Affirming, the Tenth Circuit dis-
agreed with the Marting’ argument that attorney’s fees should be
granted on remand as a matter of course under 28 U.S.C. §1447(c),
which provides that a remand order “may require payment of just costs
and any actual expenses, including attorney fees,” but provides little
guidance on when fees are warranted. The court noted that fee awards
are left to the district court’s discretion, subject to review only for abuse
of discretion; pointed out that, under Circuit precedent, the key factor
in deciding whether to award fees is the propriety of removal; and held
that, because Franklin had relied on case law only subsequently held to
be unsound, its basis for removal was objectively reasonable, and the
fee denial was not an abuse of discretion.

Held: Absent unusual circumstances, attorney’s fees should not be
awarded under §1447(c) when the removing party has an objectively
reasonable basis for removal. Conversely, where no objectively reason-
able basis exists, fees should be awarded. This Court rejects the
Martins’ argument for adopting a strong presumption in favor of award-
ing fees. The reasons for adopting such a presumption in Newman v.
Piggie Park Enterprises, Inc., 390 U. S. 400, 402 (per curiam), are ab-
sent here. Also rejected is Franklin’s argument that §1447(c) simply
grants courts jurisdiction to award costs and attorney’s fees when other-
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wise warranted. Were the statute strictly jurisdictional, there would
be no need to limit awards to “just” costs; any award authorized by
other provisions of law would presumably be “just.” The Court there-
fore gives the statute its natural reading: Section 1447(c) authorizes
courts to award costs and fees, but only when such an award is just.
That standard need not be defined narrowly, as the Solicitor General
argues, by awarding fees only on a showing that the unsuccessful party’s
position was frivolous, unreasonable, or without foundation. Chris-
tiansburg Garment Co. v. EEOC, 434 U. S. 412, 422, and Flight Attend-
ants v. Zipes, 491 U. S. 754, 762, distinguished. The fact that a § 1447(c)
fee award is discretionary does not mean that there is no governing
legal standard. When applying fee-shifting statutes, the Court has
found limits in “‘the large objectives’” of the relevant Act. FE.g., id.,
at 759. The appropriate test for awarding fees under §1447(c) should
recognize Congress’ desire to deter removals intended to prolong litiga-
tion and impose costs on the opposing party, while not undermining
Congress’ basic decision to afford defendants a right to remove as a
general matter, when the statutory criteria are satisfied. In light of
these “‘large objectives,”” the standard for awarding fees should turn
on the reasonableness of the removal. In applying the general rule
of reasonableness, district courts retain discretion to consider whether
unusual circumstances warrant a departure in a given case. A court’s
reasons for departing, however, should be “faithful to the purposes” of
awarding fees under §1447(c). Fogerty v. Fantasy, Inc., 510 U. S. 517,
534, n. 19. Pp. 136-141.

393 F. 3d 1143, affirmed.

ROBERTS, C. J., delivered the opinion for a unanimous Court.

Sam Heldman argued the cause for petitioners. With
him on the briefs were Hilary E. Ball, Michael P. Malakoff,
and James M. Pietz.

Jan T. Chilton argued the cause for respondents. With
him on the brief was Ronald J. Segel.*

*Briefs of amici curiae urging affirmance were filed for the United
States by Solicitor General Clement, Assistant Attorney General Keisler,
Deputy Solicitor General Hungar, James A. Feldman, Michael Jay
Singer, and Michael E. Robinson, and for the Product Liability Advisory
Council, Inc., by Robert N. Weiner and Robert D. Rosenbaum.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

A civil case commenced in state court may, as a general
matter, be removed by the defendant to federal district
court, if the case could have been brought there originally.
28 U. S. C. §1441 (2000 ed. and Supp. II). If it appears that
the federal court lacks jurisdiction, however, “the case shall
be remanded.” §1447(c). An order remanding a removed
case to state court “may require payment of just costs and
any actual expenses, including attorney fees, incurred as a
result of the removal.” Ibid. Although §1447(c) expressly
permits an award of attorney’s fees, it provides little guid-
ance on when such fees are warranted. We granted certio-
rari to determine the proper standard for awarding attor-
ney’s fees when remanding a case to state court.

I

Petitioners Gerald and Juana Martin filed a class-action
lawsuit in New Mexico state court against respondents
Franklin Capital Corporation and Century-National Insur-
ance Company (collectively, Franklin). Franklin removed
the case to Federal District Court on the basis of diversity
of citizenship. See §§1332, 1441 (2000 ed. and Supp. II). In
its removal notice, Franklin acknowledged that the amount
in controversy was not clear from the face of the complaint—
no reason it should be, since the complaint had been filed in
state court—but argued that this requirement for federal
diversity jurisdiction was nonetheless satisfied. In so ar-
guing, Franklin relied in part on precedent suggesting that
punitive damages and attorney’s fees could be aggregated in
a class action to meet the amount-in-controversy require-
ment. See App. 35.

Fifteen months later, the Martins moved to remand to
state court on the ground that their claims failed to satisfy
the amount-in-controversy requirement. The District
Court denied the motion and eventually dismissed the case
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with prejudice. On appeal, the Court of Appeals for the
Tenth Circuit agreed with the Martins that the suit failed to
satisfy the amount-in-controversy requirement. The Tenth
Circuit rejected Franklin’s contention that punitive damages
and attorney’s fees could be aggregated in calculating the
amount in controversy, in part on the basis of decisions is-
sued after the District Court’s remand decision. The Court
of Appeals reversed and remanded to the District Court with
instructions to remand the case to state court. 251 F. 3d
1284, 1294 (2001).

Back before the District Court, the Martins moved for at-
torney’s fees under §1447(c). The District Court reviewed
Franklin’s basis for removal and concluded that, although the
Court of Appeals had determined that removal was im-
proper, Franklin “had legitimate grounds for believing this
case fell within th[e] Court’s jurisdiction.” App. to Pet. for
Cert. 20a. Because Franklin “had objectively reasonable
grounds to believe the removal was legally proper,” the Dis-
trict Court denied the Martins’ request for fees. Ibid.

The Martins appealed again, arguing that §1447(c) re-
quires granting attorney’s fees on remand as a matter of
course. The Tenth Circuit disagreed, noting that awarding
fees is left to the “wide discretion” of the district court, sub-
ject to review only for abuse of discretion. 393 F. 3d 1143,
1146 (2004). Under Tenth Circuit precedent, the “‘key fac-
tor’” in deciding whether to award fees under §1447(c) is
“‘the propriety of defendant’s removal.’” Ibid. (quoting
Excell, Inc. v. Sterling Boiler & Mechanical, Inc., 106 F. 3d
318, 322 (CA10 1997)). In calculating the amount in contro-
versy when it removed the case, Franklin had relied on case
law only subsequently held to be unsound, and therefore
Franklin’s basis for removal was objectively reasonable.
393 F. 3d, at 1148. Because the District Court had not
abused its discretion in denying fees, the Tenth Circuit af-
firmed. Id., at 1151.
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We granted certiorari, 544 U. S. 998 (2005), to resolve a
conflict among the Circuits concerning when attorney’s fees
should be awarded under §1447(c). Compare, e.g., Horn-
buckle v. State Farm Lloyds, 385 F. 3d 538, 541 (CA5 2004)
(“Fees should only be awarded if the removing defendant
lacked objectively reasonable grounds to believe the removal
was legally proper” (internal quotation marks omitted)),
with Sirotzky v. New York Stock Exchange, 347 F. 3d 985,
987 (CA7 2003) (“[Plrovided removal was improper, the
plaintiff is presumptively entitled to an award of fees”), and
Hofler v. Aetna U. S. Healthcare of Cal., Inc., 296 F. 3d 764,
770 (CA9 2002) (affirming fee award even when “the defend-
ant’s position may be fairly supportable” (internal quotation
marks omitted)). We hold that, absent unusual circum-
stances, attorney’s fees should not be awarded when the
removing party has an objectively reasonable basis for
removal. We therefore affirm the judgment of the Tenth
Circuit.

II

The Martins argue that attorney’s fees should be awarded
automatically on remand, or that there should at least be
a strong presumption in favor of awarding fees. Section
1447(c), however, provides that a remand order “may” re-
quire payment of attorney’s fees—not “shall” or “should.”
As Chief Justice Rehnquist explained for the Court in Fo-
gerty v. Fantasy, Inc., 510 U. S. 517, 533 (1994), “[t]he word
‘may’ clearly connotes discretion. The automatic awarding
of attorney’s fees to the prevailing party would pretermit
the exercise of that discretion.” Congress used the word
“shall” often enough in § 1447(c)—as when it specified that
removed cases apparently outside federal jurisdiction “shall
be remanded”—to dissuade us from the conclusion that it
meant “shall” when it used “may” in authorizing an award
of fees.

The Martins are on somewhat stronger ground in pressing
for a presumption in favor of awarding fees. As they ex-
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plain, we interpreted a statute authorizing a discretionary
award of fees to prevailing plaintiffs in civil rights cases to
nonetheless give rise to such a presumption. Newman v.
Piggie Park Enterprises, Inc., 390 U. S. 400, 402 (1968) (per
curiam). But this case is not at all like Piggie Park. In
Piggie Park, we concluded that a prevailing plaintiff in a
civil rights suit serves as a “‘private attorney general,’”
helping to ensure compliance with civil rights laws and ben-
efiting the public by “vindicating a policy that Congress
considered of the highest priority.” Ibid. We also later
explained that the Piggie Park standard was appropriate in
that case because the civil rights defendant, who is required
to pay the attorney’s fees, has violated federal law. See
Flight Attendants v. Zipes, 491 U. S. 7564, 762 (1989) (“Our
cases have emphasized the crucial connection between liabil-
ity for violation of federal law and liability for attorney’s fees
under federal fee-shifting statutes”).

In this case, plaintiffs do not serve as private attorneys
general when they secure a remand to state court, nor is it
reasonable to view the defendants as violators of federal law.
To the contrary, the removal statute grants defendants a
right to a federal forum. See 28 U. S. C. § 1441 (2000 ed. and
Supp. II). A remand is necessary if a defendant improperly
asserts this right, but incorrectly invoking a federal right
is not comparable to violating substantive federal law. The
reasons for adopting a strong presumption in favor of award-
ing fees that were present in Piggie Park are accordingly
absent here. In the absence of such reasons, we are left
with no sound basis for a similar presumption. Instead, had
Congress intended to award fees as a matter of course to a
party that successfully obtains a remand, we think that
“[sluch a bold departure from traditional practice would have
surely drawn more explicit statutory language and legisla-
tive comment.” Fogerty, supra, at 534.

For its part, Franklin begins by arguing that § 1447(c) pro-
vides little guidance on when fees should be shifted because
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it is not a fee-shifting statute at all. According to Franklin,
the provision simply grants courts jurisdiction to award
costs and attorney’s fees when otherwise warranted, for ex-
ample when Federal Rule of Civil Procedure 11 supports
awarding fees. Although Franklin is correct that the prede-
cessor to § 1447(c) was enacted, in part, because courts would
otherwise lack jurisdiction to award costs on remand, see
Mansfield, C. & L. M. R. Co. v. Swan, 111 U. S. 379, 386-387
(1884), there is no reason to assume Congress went no
further than conferring jurisdiction when it acted. Con-
gress could have determined that the most efficient way to
cure this jurisdictional defect was to create a substantive
basis for ordering costs. The text supports this view. If
the statute were strictly jurisdictional, there would be no
need to limit awards to “just” costs; any award authorized
by other provisions of law would presumably be “just.” We
therefore give the statute its natural reading: Section 1447(c)
authorizes courts to award costs and fees, but only when
such an award is just. The question remains how to define
that standard.

The Solicitor General would define the standard narrowly,
arguing that fees should be awarded only on a showing that
the unsuccessful party’s position was “frivolous, unreason-
able, or without foundation”—the standard we have adopted
for awarding fees against unsuccessful plaintiffs in civil
rights cases, see Christiansburg Garment Co. v. EEOC, 434
U. S. 412, 421 (1978), and unsuccessful intervenors in such
cases, see Zipes, supra, at 762. Brief for United States as
Amicus Curiae 14-16. But just as there is no basis for sup-
posing Congress meant to tilt the exercise of discretion in
favor of fee awards under §1447(c), as there was in Piggie
Park, so too there is no basis here for a strong bias against
fee awards, as there was in Christiansburg Garment and
Zipes. The statutory language and context strike us as
more evenly balanced between a pro-award and anti-award
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position than was the case in either Piggie Park or Chris-
tiansburg Garment and Zipes; we see nothing to persuade
us that fees under § 1447(c) should either usually be granted
or usually be denied.

The fact that an award of fees under §1447(c) is left to
the district court’s discretion, with no heavy congressional
thumb on either side of the scales, does not mean that no
legal standard governs that discretion. We have it on good
authority that “a motion to [a court’s] discretion is a motion,
not to its inclination, but to its judgment; and its judgment
is to be guided by sound legal principles.” United States v.
Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Marshall,
C. J.). Discretion is not whim, and limiting discretion ac-
cording to legal standards helps promote the basic principle
of justice that like cases should be decided alike. See
Friendly, Indiscretion About Disecretion, 31 Emory L. J. 747,
758 (1982). For these reasons, we have often limited courts’
discretion to award fees despite the absence of express legis-
lative restrictions. That is, of course, what we did in Piggie
Park, supra, at 402 (A prevailing plaintiff “should ordinarily
recover an attorney’s fee unless special circumstances would
render such an award unjust”), Christiansburg Garment,
supra, at 422 (“[A] plaintiff should not be assessed his oppo-
nent’s attorney’s fees unless a court finds that his claim was
frivolous, unreasonable, or groundless”), and Zipes, 491 U. S.,
at 761 (Attorney’s fees should be awarded against interve-
nors “only where the intervenors’ action was frivolous, un-
reasonable, or without foundation”).

In Zipes, we reaffirmed the principle on which these deci-
sions are based: “Although the text of the provision does not
specify any limits upon the district courts’ discretion to allow
or disallow fees, in a system of laws discretion is rarely with-
out limits.” Id., at 758. Zipes also explains how to discern
the limits on a district court’s discretion. When applying
fee-shifting statutes, “we have found limits in ‘the large ob-
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jectives’ of the relevant Act, which embrace certain ‘equita-
ble considerations.”” Id., at 759 (citation omitted).*

By enacting the removal statute, Congress granted a right
to a federal forum to a limited class of state-court defend-
ants. If fee shifting were automatic, defendants might
choose to exercise this right only in cases where the right to
remove was obvious. See Christiansburg Garment, supra,
at 422 (awarding fees simply because the party did not pre-
vail “could discourage all but the most airtight claims, for
seldom can a [party] be sure of ultimate success”). But
there is no reason to suppose Congress meant to confer a
right to remove, while at the same time discouraging its ex-
ercise in all but obvious cases.

Congress, however, would not have enacted §1447(c) if its
only concern were avoiding deterrence of proper removals.
Instead, Congress thought fee shifting appropriate in some
cases. The process of removing a case to federal court and
then having it remanded back to state court delays resolu-
tion of the case, imposes additional costs on both parties,
and wastes judicial resources. Assessing costs and fees on
remand reduces the attractiveness of removal as a method
for delaying litigation and imposing costs on the plaintiff.
The appropriate test for awarding fees under § 1447(c) should
recognize the desire to deter removals sought for the pur-
pose of prolonging litigation and imposing costs on the oppos-
ing party, while not undermining Congress’ basic decision to
afford defendants a right to remove as a general matter,
when the statutory criteria are satisfied.

*In Fogerty v. Fantasy, Inc., 510 U. S. 517 (1994), we did not identify a
standard under which fees should be awarded. But that decision did not
depart from Zipes because we granted certiorari to decide only whether
the same standard applied to prevailing plaintiffs and prevailing defend-
ants. See 510 U. S., at 521. Having decided this question and rejected
the claim that fee shifting should be automatic, we remanded to the Court
of Appeals to consider the appropriate test in the first instance. Id., at
534-535.
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In light of these “‘large objectives,”” Zipes, supra, at 759,
the standard for awarding fees should turn on the reason-
ableness of the removal. Absent unusual circumstances,
courts may award attorney’s fees under § 1447(c) only where
the removing party lacked an objectively reasonable basis
for seeking removal. Conversely, when an objectively rea-
sonable basis exists, fees should be denied. See, e. g., Horn-
buckle, 385 F. 3d, at 541; Valdes v. Wal-Mart Stores, Inc.,
199 F. 3d 290, 293 (CA5 2000). In applying this rule, district
courts retain discretion to consider whether unusual circum-
stances warrant a departure from the rule in a given case.
For instance, a plaintiff’s delay in seeking remand or failure
to disclose facts necessary to determine jurisdiction may af-
fect the decision to award attorney’s fees. When a court
exercises its discretion in this manner, however, its reasons
for departing from the general rule should be “faithful to
the purposes” of awarding fees under § 1447(c). Fogerty, 510
U. S., at 534, n. 19; see also Milwaukee v. Cement Div., Na-
tional Gypsum Co., 515 U. S. 189, 196, n. 8 (1995) (“[A]s is
always the case when an issue is committed to judicial discre-
tion, the judge’s decision must be supported by a circum-
stance that has relevance to the issue at hand”).

* * *

The District Court denied the Martins’ request for attor-
ney’s fees because Franklin had an objectively reasonable
basis for removing this case to federal court. The Court of
Appeals considered it a “close question,” 393 F. 3d, at 1148,
but agreed that the grounds for removal were reasonable.
Because the Martins do not dispute the reasonableness of
Franklin’s removal arguments, we need not review the lower
courts’ decision on this point. The judgment of the Court
of Appeals is therefore affirmed.

It is so ordered.
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LOCKHART ». UNITED STATES ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 04-881. Argued November 2, 2005—Decided December 7, 2005

In 2002, the Government began withholding a portion of petitioner’s Social
Security payments to offset his debt on federally reinsured student
loans that were more than 10 years overdue. Petitioner sued, arguing
that the offset was barred by the 10-year statute of limitations of the
Debt Collection Act of 1982, 31 U. S. C. §3716(e)(1). The Social Security
Act generally exempts benefits from attachment or other legal process,
42 U. S. C. §407(a), and provides that “[nJo other provision of law . . .
may be construed to . .. modify . . . this section except to the extent
that it does so by express reference,” §407(b). The Higher Education
Technical Amendments of 1991 eliminated time limitations on suits to
collect student loans, 20 U. S. C. §1091a(a)(2)(D). In 1996, the Debt Col-
lection Improvement Act subjected Social Security benefits to offset,
“InJotwithstanding [§407],” 31 U. S. C. §3716(c)(3)(A)(i). The District
Court dismissed petitioner’s complaint, and the Ninth Circuit affirmed.

Held: The United States may offset Social Security benefits to collect
a student loan debt that has been outstanding for over 10 years.
Pp. 145-147.

(@) The Debt Collection Improvement Act makes Social Security ben-
efits subject to offset, providing the sort of express reference that
§407(b) says is necessary to supersede the anti-attachment provision.
P. 145.

(b) The Higher Education Technical Amendments remove the 10-year
limit that would otherwise bar offsetting petitioner’s Social Security
benefits to pay off his student loan debt. Debt collection by Social Se-
curity offset was not authorized until five years after this abrogation of
time limits, but the plain meaning of the Higher Education Technical
Amendments must be given effect even though Congress may not have
foreseen all of their consequences, Union Bank v. Wolas, 502 U. S. 151,
158. Though the Higher Education Technical Amendments, unlike the
Debt Collection Improvement Act, do not explicitly mention §407, an
express reference is only required to authorize attachment in the first
place. Pp. 145-146.

() Though the Debt Collection Improvement Act retained the Debt
Collection Act’s general 10-year bar on offset authority, the Higher Edu-
cation Technical Amendments retain their effect as a limited exception
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to the Debt Collection Act time bar in the student loan context. The
Court declines to read any meaning into a failed 2004 congressional ef-
fort to amend the latter Act to explicitly authorize offset of debts over
10 years old. See, e.g., United States v. Craft, 535 U.S. 274, 287.
Pp. 146-147.

376 F. 3d 1027, affirmed.

(O’CONNOR, J., delivered the opinion for a unanimous Court. SCALIA, J.,
filed a concurring opinion, post, p. 147.

Brian Wolfman argued the cause for petitioner. With
him on the briefs was Scott L. Nelson.

Lisa S. Blatt argued the cause for respondents. With her
on the brief were Solicitor General Clement, Assistant At-
torney General Keisler, Deputy Solicitor General Hun-
gar, Barbara C. Biddle, Kent D. Talbert, and Arnold I.
Havens.*

JUSTICE O’CONNOR delivered the opinion of the Court.

We consider whether the United States may offset Social
Security benefits to collect a student loan debt that has been
outstanding for over 10 years.

I
A

Petitioner James Lockhart failed to repay federally rein-
sured student loans that he had incurred between 1984 and
1989 under the Guaranteed Student Loan Program. These
loans were eventually reassigned to the Department of Edu-
cation, which certified the debt to the Department of the
Treasury through the Treasury Offset Program. In 2002,
the Government began withholding a portion of petitioner’s
Social Security payments to offset his debt, some of which
was more than 10 years delinquent.

*Stuart Rossman filed a brief for the National Consumer Law Center
et al. as amici curiae urging reversal.
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Petitioner sued in Federal District Court, alleging that
under the Debt Collection Act’s 10-year statute of limita-
tions, the offset was time barred. The District Court dis-
missed the complaint, and the Court of Appeals for the Ninth
Circuit affirmed. 376 F. 3d 1027 (2004). We granted certio-
rari, 544 U. S. 998 (2005), to resolve the conflict between the
Ninth Circuit and the Eighth Circuit, see Lee v. Paige, 376
F. 3d 1179 (CA8 2004), and now affirm.

B

The Debt Collection Act of 1982, as amended, provides
that, after pursuing the debt collection channels set out in
31 U. S. C. §3711(a), an agency head can collect an outstand-
ing debt “by administrative offset.” §3716(a). The avail-
ability of offsets against Social Security benefits is limited,
as the Social Security Act, 49 Stat. 620, as amended, makes
Social Security benefits, in general, not “subject to execution,
levy, attachment, garnishment, or other legal process.” 42
U.S.C. §407(a). The Social Security Act purports to pro-
tect this anti-attachment rule with an express-reference pro-
vision: “No other provision of law, enacted before, on, or
after April 20, 1983, may be construed to limit, supersede,
or otherwise modify the provisions of this section except
to the extent that it does so by express reference to this
section.” §407(b).

Moreover, the Debt Collection Act’s offset provisions gen-
erally do not authorize the collection of claims which, like
petitioner’s debts at issue here, are over 10 years old. 31
U.S.C. §3716(e)(1). In 1991, however, the Higher Educa-
tion Technical Amendments, 105 Stat. 123, sweepingly elimi-
nated time limitations as to certain loans: “Notwithstanding
any other provision of statute . . . no limitation shall termi-
nate the period within which suit may be filed, a judgment
may be enforced, or an offset, garnishment, or other action
initiated or taken,” 20 U.S. C. §1091a(a)(2), for the repay-
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ment of various student loans, including the loans at issue
here, § 1091a(a)(2)(D).

The Higher Education Technical Amendments, by their
terms, did not make Social Security benefits subject to off-
set; these were still protected by the Social Security Act’s
anti-attachment rule. Only in 1996 did the Debt Collection
Improvement Act—in amending and recodifying the Debt
Collection Act—provide that, “[nJotwithstanding any other
provision of law (including [§407] . . .),” with a limited ex-
ception not relevant here, “all payment due an individual
under . . . the Social Security Act . . . shall be subject to
offset under this section.” 31 U. S. C. §3716(c)(3)(A)().

II

The Government does not contend that the “notwithstand-
ing” clauses in both the Higher Education Technical Amend-
ments and the Debt Collection Improvement Act trump the
Social Security Act’s express-reference provision. Cf. Mar-
cello v. Bonds, 349 U. S. 302, 310 (1955) (“Exemptions from
the terms of the . .. Act are not lightly to be presumed in
view of the statement . . . that modifications must be ex-
press[.] But ... [ulnless we are to require the Congress to
employ magical passwords in order to effectuate an exemp-
tion from the . .. Act, we must hold that the present statute
expressly supersedes the . . . provisions of that Act”); Great
Northern R. Co. v. United States, 208 U. S. 452, 465 (1908).

We need not decide the effect of express-reference provi-
sions such as §407(b) to resolve this case. Because the Debt
Collection Improvement Act clearly makes Social Security
benefits subject to offset, it provides exactly the sort of ex-
press reference that the Social Security Act says is necessary
to supersede the anti-attachment provision.

It is clear that the Higher Education Technical Amend-
ments remove the 10-year limit that would otherwise bar
offsetting petitioner’s Social Security benefits to pay off his
student loan debt. Petitioner argues that Congress could
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not have intended in 1991 to repeal the Debt Collection Act’s
statute of limitations as to offsets against Social Security
benefits—since debt collection by Social Security offset was
not authorized until five years later. Therefore, petitioner
continues, the Higher Education Technical Amendments’ ab-
rogation of time limits in 1991 only applies to then-valid
means of debt collection. We disagree. “The fact that Con-
gress may not have foreseen all of the consequences of a
statutory enactment is not a sufficient reason for refusing to
give effect to its plain meaning.” Union Bank v. Wolas, 502
U. S. 151, 158 (1991).

Petitioner points out that the Higher Education Technical
Amendments, unlike the Debt Collection Improvement Act,
do not explicitly mention §407. But §407(b) only requires
an express reference to authorize attachment in the first
place—which the Debt Collection Improvement Act has al-
ready provided.

I11

Nor does the Debt Collection Improvement Act’s 1996 re-
codification of the Debt Collection Act help petitioner. The
Debt Collection Improvement Act, in addition to adding off-
set authority against Social Security benefits, retained the
Debt Collection Act’s general 10-year bar on offset authority.
But the mere retention of this previously enacted time bar
does not make the time bar apply in all contexts—a result
that would extend far beyond Social Security benefits, since
it would imply that the Higher Education Technical Amend-
ments’ abrogation of time limits was now a dead letter as to
any kind of administrative offset. Rather, the Higher Edu-
cation Technical Amendments retain their effect as a limited
exception to the Debt Collection Act time bar in the student
loan context.

Finally, we decline to read any meaning into the failed
2004 effort to amend the Debt Collection Act to explicitly
authorize offset of debts over 10 years old. See H. R. 5025,
108th Cong., 2d Sess., §642 (Sept. 8, 2004); S. 2806, 108th



Cite as: 546 U. S. 142 (2005) 147

SCALIA, J., concurring

Cong., 2d Sess., §642 (Sept. 15, 2004). “[FJailed legislative
proposals are ‘a particularly dangerous ground on which to
rest an interpretation of a prior statute.”” United States
v. Craft, 535 U. S. 274, 287 (2002) (quoting Pension Benefit
Guaranty Corporation v. LTV Corp., 496 U.S. 633, 650
(1990)). In any event, it is unclear what meaning we could
read into this effort even if we were inclined to do so, as the
failed amendment—which was not limited to offsets against
Social Security benefits—would have had a different effect
than the interpretation we advance today.

Therefore, we affirm the judgment of the Ninth Circuit.

It is so ordered.

JUSTICE SCALIA, concurring.

I agree with the Court that, even if the express-reference
requirement in §207(b) of the Social Security Act is binding,
it has been met here; and I join the opinion of the Court
because it does not imply that the requirement is binding.
I would go further, however, and say that it is not.

“[O]ne legislature,” Chief Justice Marshall wrote, “cannot
abridge the powers of a succeeding legislature.” Fletcher
v. Peck, 6 Cranch 87, 135 (1810). “The correctness of this
principle, so far as respects general legislation,” he asserted,
“can never be controverted.” Ibid. See also Marbury v.
Madison, 1 Cranch 137, 177 (1803) (unlike the Constitution,
a legislative Act is “alterable when the legislature shall
please to alter it”); 1 W. Blackstone, Commentaries on the
Laws of England 90 (1765) (“Acts of parliament deroga-
tory from the power of subsequent parliaments bind not”);
T. Cooley, Constitutional Limitations 125-126 (1868) (reprint
1987). Our cases have uniformly endorsed this principle.
See, e. g., United States v. Winstar Corp., 518 U. S. 839, 872
(1996) (plurality opinion); Reichelderfer v. Quinn, 287 U. S.
315, 318 (1932) (“[TThe will of a particular Congress . . . does
not impose itself upon those to follow in succeeding years”);
Manigault v. Springs, 199 U. S. 473, 487 (1905); Newton v.
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Commissioners, 100 U. S. 548, 559 (1880) (in cases involving
“public interests” and “public laws,” “there can be . . . no
irrepealable law”); see generally 1 L. Tribe, American Con-
stitutional Law §2-3, p. 125, n. 1 (3d ed. 2000).

Among the powers of a legislature that a prior legislature
cannot abridge is, of course, the power to make its will
known in whatever fashion it deems appropriate—including
the repeal of pre-existing provisions by simply and clearly
contradicting them. Thus, in Marcello v. Bonds, 349 U. S.
302 (1955), we interpreted the Immigration and Nationality
Act as impliedly exempting deportation hearings from the
procedures of the Administrative Procedure Act (APA), de-
spite the requirement in §12 of the APA that “[nJo subse-
quent legislation shall be held to supersede or modify the
provisions of this Act except to the extent that such legisla-
tion shall do so expressly,” 60 Stat. 244. The Court refused
“to require the Congress to employ magical passwords in
order to effectuate an exemption from the Administrative
Procedure Act.” 349 U.S., at 310. We have made clear in
other cases as well, that an express-reference or express-
statement provision cannot nullify the unambiguous import
of a subsequent statute. In Great Northern R. Co. v. United
States, 208 U.S. 452, 465 (1908), we said of an express-
statement requirement that “[a]s the section . . . in question
has only the force of a statute, its provisions cannot justify
a disregard of the will of Congress as manifested either ex-
pressly or by necessary implication in a subsequent enact-
ment.” (Emphasis added.) A subsequent Congress, we
have said, may exempt itself from such requirements by “fair
implication”—that is, without an express statement. War-
den v. Marrero, 417 U. S. 653, 659-660, n. 10 (1974). See
also Hertz v. Woodman, 218 U. S. 205, 218 (1910).

To be sure, legislative express-reference or express-
statement requirements may function as background canons
of interpretation of which Congress is presumptively aware.
For example, we have asserted that exemptions from the



Cite as: 546 U. S. 142 (2005) 149

SCALIA, J., concurring

APA are “not lightly to be presumed” in light of its express-
reference requirement, Marcello, supra, at 310; see also
Shaughnessy v. Pedreiro, 349 U. S. 48, 51 (1955). That as-
sertion may add little or nothing to our already-powerful
presumption against implied repeals.

“We have repeatedly stated . . . that absent a clearly
established congressional intention, repeals by implica-
tion are not favored. An implied repeal will only be
found where provisions in two statutes are in irreconcil-
able conflict, or where the latter Act covers the whole
subject of the earlier one and is clearly intended as a
substitute.” Branch v. Smaith, 538 U. S. 254, 273 (2003)
(plurality opinion) (internal quotation marks and cita-
tions omitted).

See also Morton v. Mancari, 417 U.S. 535, 551 (1974).
When the plain import of a later statute directly conflicts
with an earlier statute, the later enactment governs, regard-
less of its compliance with any earlier-enacted requirement
of an express reference or other “magical password.”

For the reasons set forth in the majority opinion, in the
Higher Education Technical Amendments and the Debt Col-
lection Improvement Act, Congress unambiguously au-
thorized, without exception, the collection of 10-year-old
student-loan debt by administrative offset of Government
payments. In doing so, it flatly contradicted, and thereby
effectively repealed, part of §207(a) of the Social Security
Act. This repeal is effective, regardless of whether the
express-reference requirement of §207(b) is fulfilled.

Despite our jurisprudence on this subject, it is regrettably
not uncommon for Congress to attempt to burden the future
exercise of legislative power with express-reference and
express-statement requirements. See, e.¢., 1 U. S. C. §109;
5U. 8. C.§559;25 U. S. C. §1735(b); 42 U. S. C. § 2000bb-3(b);
50 U.S.C. §§1547(a)(1), 1621(b). In the present case, it
might seem more respectful of Congress to refrain from de-
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claring the invalidity of the express-reference provision.
I suppose that would depend upon which Congress one has
in mind: the prior one that enacted the provision, or the cur-
rent one whose clearly expressed legislative intent it is de-
signed to frustrate. In any event, I think it does no favor
to the Members of Congress, and to those who assist in draft-
ing their legislation, to keep secret the fact that such
express-reference provisions are ineffective.
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UNITED STATES ». GEORGIA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 04-1203. Argued November 9, 2005—Decided January 10, 2006*

Goodman, petitioner in No. 04-1236, is a paraplegic who sued respondent
state defendants and others, challenging the conditions of his confine-
ment in a Georgia prison under, inter alia, 42 U. S. C. §1983 and Title
II of the Americans with Disabilities Act of 1990. As relevant here, the
Federal District Court dismissed the §1983 claims because Goodman’s
allegations were vague, and granted respondents summary judgment on
the Title IT money damages claims because they were barred by state
sovereign immunity. The United States, petitioner in No. 04-1203, in-
tervened on appeal. The Eleventh Circuit affirmed the District Court’s
judgment as to the Title II claims, but reversed the § 1983 ruling, finding
that Goodman had alleged facts sufficient to support a limited number
of Eighth Amendment claims against state agents and should be permit-
ted to amend his complaint. This Court granted certiorari to decide
the validity of Title IT’s abrogation of state sovereign immunity.

Held: Insofar as Title II creates a private cause of action for damages
against States for conduct that actually violates the Fourteenth Amend-
ment, Title IT validly abrogates state sovereign immunity. Pp. 157-160.

(a) Because this Court assumes that the Eleventh Circuit correctly
held that Goodman had alleged actual Eighth Amendment violations for
purposes of §1983, and because respondents do not dispute Goodman’s
claim that this same conduct violated Title I, Goodman’s Title IT money
damages claims were evidently based, at least in part, on conduct that
independently violated §1 of the Fourteenth Amendment. No one
doubts that §5 grants Congress the power to enforce the Fourteenth
Amendment’s provisions by creating private remedies against the
States for actual violations of those provisions. This includes the
power to abrogate state sovereign immunity by authorizing private
suits for damages against the States. Thus, the Eleventh Circuit erred
in dismissing those of Goodman’s claims based on conduct that violated
the Fourteenth Amendment. Pp. 157-159.

*Together with No. 04-1236, Goodman v. Georgia et al., also on certio-
rari to the same court.



152 UNITED STATES ». GEORGIA

Syllabus

(b) Once Goodman’s complaint is amended, the lower courts will be
best situated to determine in the first instance, on a claim-by-claim
basis, (1) which aspects of the State’s alleged conduct violated Title II;
(2) to what extent such misconduct also violated the Fourteenth Amend-
ment; and (3) insofar as such conduct violated Title IT but did not violate
the Fourteenth Amendment, whether Congress’s purported abrogation
of sovereign immunity in such contexts is nevertheless valid. P. 159.

120 Fed. Appx. 785, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court. STEVENS, J.,
filed a concurring opinion, in which GINSBURG, J., joined, post, p. 160.

Solicitor General Clement argued the cause for the
United States in No. 04-1203. With him on the brief were
Acting Assistant Attorney General Schlozman, Patricia A.
Millett, David K. Flynn, and Sarah E. Harrington.

Samuel R. Bagenstos argued the cause for petitioner in
No. 04-1236. With him on the briefs were Drew S. Days
111, Beth S. Brinkmann, and Seth M. Galanter.

Gregory A. Castanias argued the cause for respondents in
both cases. With him on the brief were Thurbert E. Baker,
Attorney General of Georgia, Kathleen M. Pacious, Deputy
Attorney General, John C. Jones, Senior Assistant Attor-
ney General, and David E. Langford, Assistant Attorney
General.

Gene C. Schaerr argued the cause and filed a brief for the
State of Tennessee et al. as amici curiae urging affirmance
in both cases. With him on the brief were Paul G. Sum-
mers, Attorney General of Tennessee, Michael E. Moore, So-
licitor General, Linda T. Coberly, E. King Poor, Roberto J.
Sdnchez Ramos, Secretary of Justice of Puerto Rico, and the
Attorneys General for their respective States as follows:
Troy King of Alabama, John W. Suthers of Colorado, M. Jane
Brady of Delaware, Lawrence G. Wasden of Idaho, Mike Cox
of Michigan, Brian Sandoval of Nevada, Kelly A. Ayotte
of New Hampshire, W. A. Drew Edmondson of Oklahoma,
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Hardy Myers of Oregon, Rob McKenna of Washington, and
Patrick J. Crank of Wyoming. T

JUSTICE SCALIA delivered the opinion of the Court.

We consider whether a disabled inmate in a state prison
may sue the State for money damages under Title II of the
Americans with Disabilities Act of 1990 (ADA or Act), 104
Stat. 337, as amended, 42 U. S. C. §12131 et seq. (2000 ed.
and Supp. 1I).

I

A

Title IT of the ADA provides that “no qualified individual
with a disability shall, by reason of such disability, be ex-
cluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be sub-
jected to discrimination by any such entity.” §12132 (2000
ed.). A “‘qualified individual with a disability’” is defined
as “an individual with a disability who, with or without rea-
sonable modifications to rules, policies, or practices, the
removal of architectural, communication, or transportation
barriers, or the provision of auxiliary aids and services,

TBriefs of amici curiae urging reversal in both cases were filed for
ADAPT et al. by Paul M. Smith, Mark R. Heilbrun, Stephen F. Gold,
Elizabeth Alexander, David C. Fathi, Richard Taranto, Gerald Weber,
Catherine Hanssens, Steve Banks, John Boston, Rhonda Brownstein, and
Leonard Zandrow; for the American Association on Mental Retardation
et al. by James W. Ellis, Michael B. Browde, and April Land; for the
American Bar Association by Robert J. Grey, Jr.; for former President
George H. W. Bush by C. Boyden Gray and A. Stephen Hut, Jr.; for the
Lawyers’ Committee for Civil Rights Under Law et al. by Charles Lester,
Jr., Barbara R. Arnwine, Michael L. Foreman, Ossai Miazad, Vincent A.
Eng, Elliot M. Mincberg, and Angela Ciccolo; for the National Disability
Rights Network by Kathleen Behan and Joan A. Magagna,; for Paralyzed
Veterans of America et al. by Jerrold J. Ganzfried and Elizabeth B. Mc-
Callum, and for Dick Thornburgh et al. by Charles D. Siegal, Bradley S.
Phillips, Daniel P. Collins, Peter Blanck, Arlene Mayerson, and Eve Hill.
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meets the essential eligibility requirements for the receipt
of services or the participation in programs or activities pro-
vided by a public entity.” §12131(2). The Act defines
“‘public entity’” to include “any State or local government”
and “any department, agency, . . . or other instrumentality
of a State,” §12131(1). We have previously held that this
term includes state prisons. See Pemnsylvania Dept. of
Corrections v. Yeskey, 524 U. S. 206, 210 (1998). Title II au-
thorizes suits by private citizens for money damages against
public entities that violate §12132. See 42 U.S. C. §12133
(incorporating by reference 29 U. S. C. § 794a).

In enacting the ADA, Congress “invoke[d] the sweep of
congressional authority, including the power to enforce the
fourteenth amendment . . . .” 42 U.S.C. §12101(b)(4).
Moreover, the Act provides that “[a] State shall not be im-
mune under the eleventh amendment to the Constitution of
the United States from an action in [a] Federal or State court
of competent jurisdiction for a violation of this chapter.”
§12202. We have accepted this latter statement as an un-
equivocal expression of Congress’s intent to abrogate state
sovereign immunity. See Board of Trustees of Univ. of Ala.
v. Garrett, 531 U. S. 356, 363-364 (2001).

B

Petitioner in No. 04-1236, Tony Goodman, is a paraplegic
inmate in the Georgia prison system who, at all relevant
times, was housed at the Georgia State Prison in Reidsville.
After filing numerous administrative grievances in the state
prison system, Goodman filed a pro se complaint in the
United States District Court for the Southern District of
Georgia challenging the conditions of his confinement. He
named as defendants the State of Georgia and the Georgia
Department of Corrections (state defendants) and several in-
dividual prison officials. He brought claims under Rev. Stat.
§1979, 42 U. S. C. §1983, Title II of the ADA, and other pro-
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visions not relevant here, seeking both injunctive relief and
money damages against all defendants.

Goodman’s pro se complaint and subsequent filings in the
District Court included many allegations, both grave and
trivial, regarding the conditions of his confinement in the
Reidsville prison. Among his more serious allegations, he
claimed that he was confined for 23-to-24 hours per day in a
12-by-3-foot cell in which he could not turn his wheelchair
around. He alleged that the lack of accessible facilities ren-
dered him unable to use the toilet and shower without assist-
ance, which was often denied. On multiple occasions, he as-
serted, he had injured himself in attempting to transfer from
his wheelchair to the shower or toilet on his own, and, on
several other occasions, he had been forced to sit in his own
feces and urine while prison officials refused to assist him in
cleaning up the waste. He also claimed that he had been
denied physical therapy and medical treatment, and denied
access to virtually all prison programs and services on ac-
count of his disability.

The District Court adopted the Magistrate Judge’s recom-
mendation that the allegations in the complaint were vague
and constituted insufficient notice pleading as to Goodman’s
§1983 claims. It therefore dismissed the §1983 claims
against all defendants without providing Goodman an oppor-
tunity to amend his complaint. The District Court also dis-
missed his Title II claims against all individual defendants.
Later, after our decision in Garrett, the District Court
granted summary judgment to the state defendants on Good-
man’s Title IT claims for money damages, holding that those
claims were barred by state sovereign immunity.

Goodman appealed to the United States Court of Appeals
for the Eleventh Circuit. The United States, petitioner in
No. 04-1203, intervened to defend the constitutionality of
Title IT’s abrogation of state sovereign immunity. The Elev-
enth Circuit determined that the District Court had erred in
dismissing all of Goodman’s § 1983 claims, because Goodman’s
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multiple pro se filings in the District Court alleged facts suf-
ficient to support “a limited number of Eighth-Amendment
claims under §1983” against certain individual defendants.
App. A to Pet. for Cert. in No. 04-1236, p. 17a, judgt. order
reported at 120 Fed. Appx. 785 (2004). The Court of Ap-
peals held that the District Court should have given Good-
man leave to amend his complaint to develop three Eighth
Amendment claims relating to his conditions of confinement:

“First, Goodman alleges that he is not able to move his
wheelchair in his cell. If Goodman is to be believed,
this effectively amounts to some form of total restraint
twenty-three to twenty-four hours-a-day without penal
justification. Second, Goodman has alleged several in-
stances in which he was forced to sit in his own bodily
waste because prison officials refused to provide assist-
ance. Third, Goodman has alleged sufficient conduct to
proceed with a §1983 claim based on the prison staff’s
supposed ‘deliberate indifference’ to his serious medical
condition of being partially paraplegic....” App. A to
Pet. for Cert. in No. 04-1236, pp. 18a—19a (citation and
footnote omitted).

The court remanded the suit to the District Court to permit
Goodman to amend his complaint, while cautioning Goodman
not to reassert all the §1983 claims included in his initial
complaint, “some of which [we]re obviously frivolous.” Id.,
at 18a.

The Eleventh Circuit did not address the sufficiency of
Goodman’s allegations under Title II. Instead, relying on
its prior decision in Miller v. King, 384 F. 3d 1248 (2004), the
Court of Appeals affirmed the District Court’s holding that
Goodman’s Title II claims for money damages against the
State were barred by sovereign immunity. We granted cer-
tiorari to consider whether Title IT of the ADA validly abro-
gates state sovereign immunity with respect to the claims at
issue here. 544 U. S. 1031 (2005).
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In reversing the dismissal of Goodman’s § 1983 claims, the
Eleventh Circuit held that Goodman had alleged actual viola-
tions of the Eighth Amendment by state agents on the
grounds set forth above. See App. A to Pet. for Cert. in
No. 04-1236, pp. 18a—-19a. The State does not contest this
holding, see Brief for Respondents 41-44, and we did not
grant certiorari to consider the merits of Goodman’s Eighth
Amendment claims; we assume without deciding, therefore,
that the Eleventh Circuit’s treatment of these claims was
correct. Moreover, Goodman urges, and the State does not
dispute, that this same conduct that violated the KEighth
Amendment also violated Title IT of the ADA. See Brief
for Petitioner in No. 04-1236, p. 46; Brief for Respondents
41-44. In fact, it is quite plausible that the alleged deliber-
ate refusal of prison officials to accommodate Goodman’s
disability-related needs in such fundamentals as mobility, hy-
giene, medical care, and virtually all other prison programs
constituted “exclu[sion] from participation in or . . . denilal
of ] the benefits of” the prison’s “services, programs, or activ-
ities.” 42 U. S. C. §12132; see also Yeskey, 524 U. S., at 210
(noting that the phrase “services, programs, or activities” in
§ 12132 includes recreational, medical, educational, and voca-
tional prison programs). Therefore, Goodman’s claims for
money damages against the State under Title II were evi-
dently based, at least in large part, on conduct that independ-
ently violated the provisions of § 1 of the Fourteenth Amend-
ment. See Louisiana ex rel. Francis v. Resweber, 329 U. S.
459, 463 (1947) (plurality opinion) (the Due Process Clause of
the Fourteenth Amendment incorporates the Eighth Amend-
ment’s guarantee against cruel and unusual punishment).
In this respect, Goodman differs from the claimants in our
other cases addressing Congress’s ability to abrogate sover-
eign immunity pursuant to its §5 powers. See Tennessee v.
Lane, 541 U. S. 509, 543, n. 4 (2004) (Rehnquist, C. J., dissent-
ing) (respondents were not actually denied constitutional



158 UNITED STATES ». GEORGIA

Opinion of the Court

rights); Nevada Dept. of Human Resources v. Hibbs, 538
U.S. 721, 752, 7565 (2003) (KENNEDY, J., dissenting) (Ne-
vada provided family leave “on a gender-neutral basis”—
“a practice which no one contends suffers from a constitu-
tional infirmity”); Garrett, 531 U. S., at 362, 367-368 (failure
to make the special accommodations requested by disabled
respondents was not unconstitutional); Kimel v. Florida Bd.
of Regents, 528 U. S. 62, 69-70, 83—-84 (2000) (most petitioners
raised nonconstitutional disparate-impact challenges to the
State’s age-related policies); Florida Prepaid Postsecondary
Ed. Expense Bd. v. College Savings Bank, 527 U. S. 627, 643—
644, and n. 9 (1999) (Florida satisfied due process by provid-
ing remedies for patent infringement by state actors); City
of Boerne v. Flores, 521 U. S. 507, 512 (1997) (church building
permit denied under neutral law of general applicability).
While the Members of this Court have disagreed regard-
ing the scope of Congress’s “prophylactic” enforcement pow-
ers under §5 of the Fourteenth Amendment, see, e. g., Lane,
541 U. S., at 513 (majority opinion of STEVENS, J.); id., at 538
(Rehnquist, C. J., dissenting); id., at 554 (SCALIA, J., dissent-
ing), no one doubts that §5 grants Congress the power to
“enforce . . . the provisions” of the Amendment by creating
private remedies against the States for actual violations of
those provisions. “Section 5 authorizes Congress to create
a cause of action through which the citizen may vindicate his
Fourteenth Amendment rights.” Id., at 559-560 (SCALIA,
J., dissenting) (citing the Ku Klux Klan Act of April 20, 1871,
17 Stat. 13); see also Fitzpatrick v. Bitzer, 427 U. S. 445, 456
(1976) (“In [§5] Congress is expressly granted authority to
enforce . . . the substantive provisions of the Fourteenth
Amendment” by providing actions for money damages
against the States (emphasis added)); Ex parte Virginia, 100
U.S. 339, 346 (1880) (“The prohibitions of the Fourteenth
Amendment are directed to the States . ... It is these
which Congress is empowered to enforce . . . ”). This en-
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forcement power includes the power to abrogate state sover-
eign immunity by authorizing private suits for damages
against the States. See Fitzpatrick, supra, at 456. Thus,
insofar as Title II creates a private cause of action for dam-
ages against the States for conduct that actually violates
the Fourteenth Amendment, Title IT validly abrogates state
sovereign immunity. The Eleventh Circuit erred in dismiss-
ing those of Goodman’s Title II claims that were based on
such unconstitutional conduct.

From the many allegations in Goodman’s pro se complaint
and his subsequent filings in the District Court, it is not clear
precisely what conduct he intended to allege in support of
his Title IT claims. Because the Eleventh Circuit did not
address the issue, it is likewise unclear to what extent the
conduct underlying Goodman’s constitutional claims also vio-
lated Title II. Moreover, the Eleventh Circuit ordered that
the suit be remanded to the District Court to permit Good-
man to amend his complaint, but instructed him to revise his
factual allegations to exclude his “frivolous” claims—some of
which are quite far afield from actual constitutional viola-
tions (under either the Eighth Amendment or some other
constitutional provision), or even from Title II violations.
See, e. g., App. 50 (demanding a “steam table” for Goodman’s
housing unit). It is therefore unclear whether Goodman’s
amended complaint will assert Title II claims premised on
conduct that does not independently violate the Fourteenth
Amendment. Once Goodman’s complaint is amended, the
lower courts will be best situated to determine in the first
instance, on a claim-by-claim basis, (1) which aspects of the
State’s alleged conduct violated Title II; (2) to what extent
such misconduct also violated the Fourteenth Amendment;
and (3) insofar as such misconduct violated Title II but did
not violate the Fourteenth Amendment, whether Congress’s
purported abrogation of sovereign immunity as to that class
of conduct is nevertheless valid.
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* * *

The judgment of the Eleventh Circuit is reversed, and the
suit is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
concurring.

The Court holds that Title II of the Americans with Disa-
bilities Act of 1990 validly abrogates state sovereign immu-
nity at least insofar as it creates a private cause of action for
damages against States for conduct that violates the Consti-
tution. Ante, at 159. And the state defendants have cor-
rectly chosen not to challenge the Eleventh Circuit’s holding
that Title II is constitutional insofar as it authorizes pro-
spective injunctive relief against the State. See Brief for
Respondents 6; see also Miller v. King, 384 F. 3d 1248, 1264
(CA11 2004). Rather than attempting to define the outer
limits of Title IT’s valid abrogation of state sovereign immu-
nity on the basis of the present record, the Court’s opinion
wisely permits the parties, guided by Tennessee v. Lane, 541
U. S. 509 (2004), to create a factual record that will inform
that decision.* I therefore join the opinion.

It is important to emphasize that although petitioner
Goodman’s Eighth Amendment claims provide a sufficient
basis for reversal, our opinion does not suggest that this is

13

*Such definition is necessary because Title II prohibits “‘a somewhat
broader swath of conduct’” than the Constitution itself forbids. Lane,
541 U. S., at 533, n. 24 (quoting Kimel v. Florida Bd. of Regents, 528 U. S.
62, 81 (2000)). While a factual record may not be absolutely necessary to
our resolution of the question, it will surely aid our understanding of issues
such as how, in practice, Title II's “reasonableness” requirement applies in
the prison context, cf. Lane, 541 U. S., at 531-532 (explaining that Title II
requires only “‘reasonable modifications’”), and therefore whether certain
of Goodman’s claims are even covered by Title II, c¢f. App. 83, § 14 (com-
plaining of lack of access to, among other things, “television, phone calls,
[and] entertainment”).
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the only constitutional right applicable in the prison context
and therefore relevant to the abrogation issue. As we ex-
plain, when the District Court and the Court of Appeals re-
visit that issue, they should analyze Goodman’s claims to see
whether they state “actual constitutional violations (under
either the Eighth Amendment or some other constitutional
provision),” ante, at 159 (emphasis added), and to evaluate
whether “Congress’s purported abrogation of sovereign im-
munity [in such contexts] is nevertheless valid,” ibid. This
approach mirrors that taken in Lane, which identified a con-
stellation of “basic constitutional guarantees” that Title II
seeks to enforce and ultimately evaluated whether Title 11
was an appropriate response to the “class of cases” at hand.
541 U. S., at 522-523, 531. The Court’s focus on Goodman’s
Eighth Amendment claims arises simply from the fact that
those are the only constitutional violations the Eleventh Cir-
cuit found him to have alleged properly. See App. A to Pet.
for Cert. in No. 04-1236, pp. 18a—19a.

Moreover, our approach today is fully consistent with our
recognition that the history of mistreatment leading to Con-
gress’ decision to extend Title II's protections to prison
inmates was not limited to violations of the Eighth Amend-
ment. See Lane, 541 U.S., at 524-525 (describing “back-
drop of pervasive unequal treatment” leading to enactment
of Title II); see also, e. g, Board of Trustees of Univ. of
Ala. v. Garrett, 531 U. S. 356, 391-424 (2001) (Appendixes
to opinion of BREYER, J., dissenting) (listing submissions
made to Congress by the Task Force on the Rights and Em-
powerment of Americans with Disabilities showing, for ex-
ample, that prisoners with developmental disabilities were
subject to longer terms of imprisonment than other prison-
ers); 2 House Committee on Education and Labor, Legisla-
tive History of Public Law 101-336: The Americans with
Disabilities Act, 101st Cong., 2d Sess., 1331 (Comm. Print
1990) (stating that persons with hearing impairments “have
been arrested and held in jail over night without ever know-
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ing their rights nor what they are being held for”); id., at
1005 (stating that police arrested a man with AIDS and “[i]n-
stead of putting the man in jail, the officers locked him inside
his car to spend the night”); California Dept. of Justice, At-
torney General’s Commission on Disability: Final Report 103
(Dec. 1989) (finding that inmates with disabilities were un-
necessarily “confined to medical units where access to work,
job training, recreation and rehabilitation programs is lim-
ited”). In fact, as the Solicitor General points out in his
brief arguing that Title II's damages remedy constitutes ap-
propriate prophylactic legislation in the prison context, the
record of mistreatment of prison inmates that Congress re-
viewed in its deliberations preceding the enactment of Title
IT was comparable in all relevant respects to the record that
we recently held sufficient to uphold the application of that
title to the entire class of cases implicating the fundamental
right of access to the courts. See Lane, 541 U. S., at 533-
534. And while it is true that cases involving inadequate
medical care and inhumane conditions of confinement have
perhaps been most numerous, courts have also reviewed
myriad other types of claims by disabled prisoners, such as
allegations of the abridgment of religious liberties, undue
censorship, interference with access to the judicial process,
and procedural due process violations. See, e.g., Vitek v.
Jones, 445 U. S. 480 (1980) (procedural due process); May v.
Sheahan, 226 F. 3d 876 (CA7 2000) (access to judicial process,
lawyers, legal materials, and reading materials); Littlefield
v. Deland, 641 F. 2d 729 (CA10 1981) (access to reading
and writing materials); Nolley v. County of Erie, 776 F.
Supp. 715 (WDNY 1991) (access to law library and religious
services).

Indeed, given the constellation of rights applicable in the
prison context, it is clear that the Eleventh Circuit has erred
in identifying only the Eighth Amendment right to be free
from cruel and unusual punishment in performing the first
step of the “congruence and proportionality” inquiry set
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forth in City of Boerne v. Flores, 521 U. S. 507 (1997). See
Miller, 384 F. 3d, at 1272, and n. 28 (declining to entertain
United States’ argument that Lane requires consideration of
constitutional rights beyond those provided by the Eighth
Amendment); App. A to Pet. for Cert. in No. 04-1236, p. 19a
(relying on Miller to find Goodman’s Title II claims for
money damages barred by the Eleventh Amendment). By
reversing the Eleventh Circuit’s decision in these cases and
remanding for further proceedings, we not only provide the
parties an opportunity to create a more substantial factual
record, but also provide the District Court and the Court
of Appeals the opportunity to apply the Boerne framework
properly. Given these benefits, I agree with the Court’s de-
cision to await further proceedings before trying to define
the extent to which Title II validly abrogates state sovereign
immunity in the prison context.
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VOLVO TRUCKS NORTH AMERICA, INC. v. REEDER-
SIMCO GMC, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 04-905. Argued October 31, 2005—Decided January 10, 2006

Reeder-Simco GMC, Inc. (Reeder), an authorized dealer of heavy-duty
trucks manufactured by Volvo Trucks North America, Inc. (Volvo), gen-
erally sold those trucks through an industry-wide competitive bidding
process, whereby the retail customer describes its specific product re-
quirements and invites bids from dealers it selects based on such factors
as an existing relationship, geography, and reputation. Once a Volvo
dealer receives the customer’s specifications, it requests from Volvo a
discount or “concession” off the wholesale price. Volvo decides on a
case-by-case basis whether to offer a concession. The dealer then uses
its Volvo discount in preparing its bid; it purchases trucks from Volvo
only if and when the retail customer accepts its bid. Reeder was one
of many regional Volvo dealers. Although nothing prohibits a Volvo
dealer from bidding outside its territory, Reeder rarely bid against an-
other Volvo dealer. In the atypical case in which a retail customer so-
licited a bid from more than one Volvo dealer, Volvo’s stated policy was
to provide the same price concession to each dealer. In 1997, after
Volvo announced plans to enlarge the size of its dealers’ markets and to
reduce by almost half the number of its dealers, Reeder learned that
Volvo had given another dealer a price concession greater than the dis-
counts Reeder typically received.

Reeder, suspecting it was one of the dealers Volvo sought to elimi-
nate, filed this suit under, inter alia, §2 of the Clayton Act, as amended
by the Robinson-Patman Act, 15 U. S. C. § 13, alleging that its sales and
profits declined because Volvo offered other dealers more favorable
price concessions. At trial, Reeder presented evidence of two instances
when it bid against another Volvo dealer for a particular sale. In the
first, although Volvo initially offered Reeder a lower concession, Volvo
ultimately matched the concession offered to the competing dealer.
Neither dealer won the bid. In the second, Volvo initially offered the
two dealers the same concession, but increased the other dealer’s dis-
count after it, rather than Reeder, was selected. Reeder dominantly
relied on comparisons between concessions it received on four occasions
when it bid successfully against non-Volvo dealers (and thus purchased
Volvo trucks), with more favorable concessions other successful Volvo
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dealers received in bidding processes in which Reeder did not partici-
pate. Reeder also compared concessions Volvo offered it on several oc-
casions when it bid unsuccessfully against non-Volvo dealers (and there-
fore did not purchase Volvo trucks), with more favorable concessions
accorded other Volvo dealers who gained contracts on which Reeder did
not bid. Reeder did not look for instances in which it received a larger
concession than another Volvo dealer, but acknowledged it was “quite
possible” that such instances occurred. Nor did Reeder offer any sta-
tistical analysis revealing whether it was disfavored on average as com-
pared to other dealers. The jury found a reasonable possibility that
discriminatory pricing may have harmed competition between Reeder
and other Volvo dealers, that Volvo’s diseriminatory pricing injured
Reeder, and that Reeder’s damages from Volvo’s Robinson-Patman vio-
lation exceeded $1.3 million. The District Court awarded treble dam-
ages on the Robinson-Patman Act claim, and entered judgment.
Affirming, the Eighth Circuit, among other things, noted the thresh-
old requirement that Reeder show it was a “purchaser” within the Act’s
meaning; rejected Volvo’s contention that competitive bidding situations
do not give rise to Robinson-Patman claims; held that the four instances
in which Reeder purchased trucks following successful bids rendered it
a purchaser under the Act; determined that a jury could reasonably
decide Reeder was in actual competition with favored dealers at the
time price differentials were imposed; and held that the jury could prop-
erly find Reeder had proved competitive injury based on evidence that
(1) Volvo intended to reduce the number of its dealers, (2) Reeder
lost one contract for which it competed with another Volvo dealer,
(3) Reeder would have earned more profits, had it received the conces-
sions given other dealers, and (4) Reeder’s sales declined over time.

Held: A manufacturer may not be held liable for secondary-line price dis-
crimination under the Robinson-Patman Act in the absence of a showing
that the manufacturer discriminated between dealers competing to re-
sell its product to the same retail customer. The Act does not reach
the case Reeder presents. It centrally addresses price discrimination
in cases involving competition between different purchasers for resale
of the purchased product. Competition of that character ordinarily is
not involved when a product subject to special order is sold through a
customer-specific competitive bidding process. Pp. 175-182.

1. Section 2 was enacted to curb financially powerful corporations’
use of localized price-cutting tactics that gravely impaired other sellers’
competitive position. FTC v. Anheuser-Busch, Inc., 363 U. S. 536, 543,
and n. 6. Augmenting §2, the Robinson-Patman Act targeted the per-
ceived harm to competition occasioned by the advent of large chain-
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stores able to obtain lower prices for goods than smaller buyers could
demand. Robinson-Patman does not ban all price differences charged
to different purchasers of similar commodities, but proscribes only
“price discrimination [that] threatens to injure competition,” Brooke
Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U. S. 209, 220.
Of the three categories of competitive injury that may give rise to a
Robinson-Patman claim, secondary-line cases, like this one, involve price
discrimination that injures competition among the discriminating sell-
er’s customers (here, Volvo’s dealerships). Reeder has satisfied the
Act’s first two requirements for establishing secondary-line injury:
(1) The relevant Volvo truck sales were made in interstate commerce,
and (2) the trucks were of “like grade and quality,” 15 U. S. C. §13(a).
Because Reeder has not identified any differentially priced transaction
in which it was both a “purchaser” under the Act and “in actual competi-
tion” with a favored purchaser for the same customer, see, e. g., FTC v.
Sun 01l Co., 371 U. S. 505, 518-519, Volvo and amicus United States
maintain that Reeder cannot satisfy the Act’s third and fourth require-
ments—that (3) Volvo “discriminate[d] in price between” Reeder and
another purchaser of Volvo trucks, and (4) “the effect of such discrimina-
tion may be . . . to injure, destroy, or prevent competition” to the advan-
tage of a favored purchaser, 1. e., one who “receive[d] the benefit of such
discrimination,” 15 U. S. C. §13(a). Absent actual competition with a
favored Volvo dealer, Reeder cannot establish the competitive injury
the Act requires. Pp. 175-177.

2. The injury to competition targeted by the Robinson-Patman Act is
not established by the selective comparisons Reeder presented at trial:
(1) comparisons of concessions Reeder received for four successful bids
against non-Volvo dealers, with larger concessions other successful
Volvo dealers received for different sales on which Reeder did not bid
(purchase-to-purchase comparisons); (2) comparisons of concessions of-
fered to Reeder in connection with several unsuccessful bids against
non-Volvo dealers, with greater concessions accorded other Volvo deal-
ers who competed successfully for different sales on which Reeder did
not bid (offer-to-purchase comparisons); and (3) comparisons of two occa-
sions on which Reeder bid against another Volvo dealer (head-to-head
comparisons). Pp. 177-180.

(a) Because the purchase-to-purchase and offer-to-purchase com-
parisons fail to show that Volvo sold at a lower price to Reeder’s “com-
petitors,” those comparisons do not support an inference of competitive
injury. See Fualls City Industries, Inc. v. Vanco Beverage, Inc., 460
U. S. 428, 435. Both types of comparisons fall short because in none
of the discrete instances on which Reeder relied did it compete with
beneficiaries of the alleged discrimination for the same customer. Nor
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did Reeder even attempt to show that the compared dealers were con-
sistently favored over it. Reeder simply paired occasions on which it
competed with non-Volvo dealers for a sale to Customer A with in-
stances in which other Volvo dealers competed with non-Volvo dealers
for a sale to Customer B. The compared incidents were tied to no sys-
tematic study and were separated in time by as many as seven months.
This Court declines to permit an inference of competitive injury from
evidence of such a mix-and-match, manipulable quality. No similar risk
of manipulation occurs in cases kin to the chainstore paradigm. Here,
there is no discrete “favored” dealer comparable to a chainstore or a
large independent department store—at least, Reeder’s evidence is in-
sufficient to support an inference that such a dealer exists. For all that
appears, Reeder, on occasion, might have gotten a better deal vis-a-vis
one or more of the dealers in its comparisons. While Reeder may have
competed with other Volvo dealers for the opportunity to bid on poten-
tial sales in a broad geographic area, competition at that initial stage is
based on a variety of factors, including the existence vel non of a rela-
tionship between the potential bidder and the customer, geography, and
reputation. Once the customer has chosen the particular dealers from
which it will solicit bids, the relevant market becomes limited to the
needs and demands of the particular end user, with only a handful of
dealers competing for the sale. Volvo dealers’ bidding for sales in the
same geographic area does not import that they in fact competed for
the same customer-tailored sales. Pp. 178-179.

(b) Nor is a Robinson-Patman violation established by Reeder’s ev-
idence of two instances in which it competed head to head with another
Volvo dealer. When multiple dealers bid for the business of the same
customer, only one dealer will win the business and thereafter purchase
the supplier’s product to fulfill its contractual commitment. Even as-
suming the Act applies to head-to-head transactions, Reeder did not
establish that it was disfavored vis-a-vis other Volvo dealers in the rare
instances in which they competed for the same sale—let alone that the
alleged discrimination was substantial. Reeder’s evidence showed loss
of only one sale to another Volvo dealer, a sale of 12 trucks that would
have generated $30,000 in gross profits for Reeder. Per its policy, Volvo
initially offered Reeder and the other dealer the same concession, but
ultimately granted a larger concession to the other dealer after it had
won the bid. In the only other instance of head-to-head competition,
Volvo increased Reeder’s initial discount to match the discount offered
the other competing Volvo dealer, but neither dealer won the bid. If
price discrimination between two purchasers existed at all, it was not
of such magnitude as to affect substantially competition between Reeder
and the “favored” Volvo dealer. Pp. 179-180.
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3. The Robinson-Patman Act signals no large departure from antitrust
law’s primary concern, interbrand competition. Even if the Act’s text
could be construed as Reeder urges and the Eighth Circuit held, this
Court would resist interpretation geared more to the protection of ex-
isting competitors than to the stimulation of competition. There is no
evidence here that any favored purchaser possesses market power, the
allegedly favored purchasers are dealers with little resemblance to large
independent department stores or chain operations, and the supplier’s
selective price discounting fosters competition among suppliers of differ-
ent brands. By declining to extend Robinson-Patman’s governance to
such cases, the Court continues to construe the Act consistently with
antitrust law’s broader policies. Pp. 180-181.

374 F. 3d 701, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and O’CONNOR, SCALIA, KENNEDY, SOUTER, and BREYER, JJ., joined.
STEVENS, J., filed a dissenting opinion, in which THOMAS, J., joined, post,
p. 182.

Roy T. Englert, Jr., argued the cause for petitioner. With
him on the briefs were Donald J. Russell, Max Huffman,
and David L. Williams.

Deputy Solicitor General Hungar argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Clement, Assistant
Attorney General Pate, Deputy Assistant Attorney General
Delrahim, Jonathan L. Marcus, Catherine G. O’Sullivan,
and David Seidman.

Carter G. Phillips argued the cause for respondent. With
him on the briefs were Richard D. Bernstein, Stephen B.
Kinnaird, and Joe D. Byars, Jr.*

*Briefs of amici curiae urging reversal were filed for the American
Petroleum Institute by Carolyn F. Corwin, Harry M. Ng, and Douglas W.
Morris; for the National Electrical Manufacturers Association by Clark
R. Silcox; for the Truck Manufacturers Association et al. by G. Michael
Halfenger; and for the Washington Legal Foundation by Daniel J. Popeo
and David Price.

Briefs of amici curiae urging affirmance were filed for the National
Automobile Dealers Association by Paul R. Norman and Catherine
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JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns specially ordered products—heavy-
duty trucks supplied by Volvo Trucks North America, Inc.
(Volvo), and sold by franchised dealers through a competitive
bidding process. In this process, the retail customer states
its specifications and invites bids, generally from dealers
franchised by different manufacturers. Only when a Volvo
dealer’s bid proves successful does the dealer arrange to pur-
chase the trucks, which Volvo then builds to meet the cus-
tomer’s specifications.

Reeder-Simco GMC, Inc. (Reeder), a Volvo dealer located
in Fort Smith, Arkansas, commenced suit against Volvo al-
leging that Reeder’s sales and profits declined because Volvo
offered other dealers more favorable price concessions than
those offered to Reeder. Reeder sought redress for its al-
leged losses under §2 of the Clayton Act, 38 Stat. 730, as
amended by the Robinson-Patman Price Discrimination Act,
49 Stat. 1526, 15 U. S. C. §13 (Robinson-Patman Act or Act),
and the Arkansas Franchise Practices Act, Ark. Code Ann.
§4-72-201 et seq. (2001). Reeder prevailed at trial and on
appeal on both claims.

We granted review on the federal claim to resolve the
question whether a manufacturer offering its dealers differ-
ent wholesale prices may be held liable for price discrimina-
tion proscribed by Robinson-Patman, absent a showing that
the manufacturer discriminated between dealers contempo-
raneously competing to resell to the same retail customer.
While state law designed to protect franchisees may provide,
and in this case has provided, a remedy for the dealer ex-
posed to conduct of the kind Reeder alleged, the Robinson-
Patman Act, we hold, does not reach the case Reeder pre-
sents. The Act centrally addresses price discrimination in
cases involving competition between different purchasers for

Cetrangolo; and for the North American Equipment Dealers Association
et al. by Wayne A. Mack.
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resale of the purchased product. Competition of that char-
acter ordinarily is not involved when a product subject to
special order is sold through a customer-specific competitive
bidding process.

I

Volvo manufactures heavy-duty trucks. Reeder sells new
and used trucks, including heavy-duty trucks. 374 F. 3d 701,
704 (CA8 2004). Reeder became an authorized dealer of
Volvo trucks in 1995, pursuant to a five-year franchise agree-
ment that provided for automatic one-year extensions if
Reeder met sales objectives set by Volvo. Ibid. Reeder
generally sold Volvo’s trucks through a competitive bidding
process. Ibid. In this process, the retail customer de-
scribes its specific product requirements and invites bids
from several dealers it selects. The customer’s “decision to
request a bid from a particular dealer or to allow a particular
dealer to bid is controlled by such factors as an existing rela-
tionship, geography, reputation, and cold calling or other
marketing strategies initiated by individual dealers.” Id.,
at 719 (Hansen, J., concurring in part and dissenting in
part).

Once a Volvo dealer receives the customer’s specifications,
it turns to Volvo and requests a discount or “concession” off
the wholesale price (set at 80% of the published retail price).
Id., at 704. It is common practice in the industry for manu-
facturers to offer customer-specific discounts to their dealers.
Ibid.; App. 334, 337. Volvo decides on a case-by-case basis
whether to offer a discount and, if so, what the discount rate
will be, taking account of such factors as industry-wide de-
mand and whether the retail customer has, historically, pur-
chased a different brand of trucks. App. 348-349, 333-334.1
The dealer then uses the discount offered by Volvo in prepar-

1To shield its ability to compete with other manufacturers, Volvo keeps
confidential its precise method for calculating concessions offered to deal-
ers. 374 F. 3d 701, 704-705 (CAS8 2004); App. 337-338.
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ing its bid; it purchases trucks from Volvo only if and when
the retail customer accepts its bid. Ibid.

Reeder was one of many Volvo dealers, each assigned by
Volvo to a geographic territory. Reeder’s territory encom-
passed ten counties in Arkansas and two in Oklahoma. 374
F. 3d, at 709. Although nothing prohibits a Volvo dealer
from bidding outside its territory, bid., Reeder rarely bid
against another Volvo dealer, see id., at 705; 5 App. in
No. 02-2462 (CAS), pp. 1621-1622 (hereinafter C. A. App.).
In the atypical event that the same retail customer solicited
a bid from more than one Volvo dealer, Volvo’s stated policy
was to provide the same price concession to each dealer com-
peting head to head for the same sale. 4 id., at 1161-1162;
5 id., at 1619, 1621.

In 1997, Volvo announced a program it called “Volvo Vi-
sion,” in which the company addressed problems it faced in
the market for heavy trucks, among them, the company’s
assessment that it had too many dealers. Volvo projected
enlarging the size of its dealers’ markets and reducing the
number of dealers from 146 to 75. 374 F. 3d, at 705. Coinci-
dentally, Reeder learned that Volvo had given another dealer
a price concession greater than the concessions Reeder typi-
cally received, and “Reeder came to suspect it was one of the
dealers Volvo sought to eliminate.” Ibid. Reeder filed suit
against Volvo in February 2000, alleging losses attributable
to Volvo’s violation of the Arkansas Franchise Practices Act
and the Robinson-Patman Act.

At trial, Reeder’s vice-president, William E. Heck, ac-
knowledged that Volvo’s policy was to offer equal conces-
sions to Volvo dealers bidding against one another for a par-
ticular contract, but he contended that the policy “was not
executed.” 4 C. A. App. 1162. Reeder presented evidence
concerning two instances over the five-year course of its au-
thorized dealership when Reeder bid against other Volvo
dealers for a particular sale. 374 F. 3d, at 705, 708-7009.
One of the two instances involved Reeder’s bid on a sale to
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Tommy Davidson Trucking. 4 C. A. App. 1267-1268. Volvo
initially offered Reeder a concession of 17%, which Volvo,
unprompted, increased to 18.1% and then, one week later, to
18.9%, to match the concession Volvo had offered to another
of its dealers. 5 id., at 1268-1272. Neither dealer won the
bid. Id., at 1272. The other instance involved Hiland
Dairy, which solicited bids from both Reeder and Southwest
Missouri Truck Center. Id., at 1626-1627. Per its written
policy, Volvo offered the two dealers the same concession,
and Hiland selected Southwest Missouri, a dealer from which
Hiland had previously purchased trucks. Ibid. After se-
lecting Southwest Missouri, Hiland insisted on the price
Southwest Missouri had bid prior to a general increase in
Volvo’s prices; Volvo obliged by increasing the size of the
discount. Id., at 1627. See also id., at 1483-1488; 374 F. 3d,
at 720 (Hansen, J., concurring in part and dissenting in part).

Reeder dominantly relied on comparisons between con-
cessions Volvo offered when Reeder bid against non-Volvo
dealers, with concessions accorded to other Volvo dealers
similarly bidding against non-Volvo dealers for other sales.
Reeder’s evidence compared concessions Reeder received on
four occasions when it bid successfully against non-Volvo
dealers (and thus purchased Volvo trucks), with more favor-
able concessions other successful Volvo dealers received in
connection with bidding processes in which Reeder did not
participate. Id., at 705-706. Reeder also compared conces-
sions offered by Volvo on several occasions when Reeder bid
unsuccessfully against non-Volvo dealers (and therefore did
not purchase Volvo trucks), with more favorable concessions
received by other Volvo dealers who gained contracts on
which Reeder did not bid. Id., at 706-707.

Reeder’s vice-president, Heck, testified that Reeder did
not look for instances in which it received a larger concession
than another Volvo dealer, although he acknowledged it was
“quite possible” that such instances occurred. 5 C. A. App.
1462. Nor did Reeder endeavor to determine by any sta-
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tistical analysis whether Reeder was disfavored on average
as compared to another dealer or set of dealers. Id., at
1462-1464.

The jury found that there was a reasonable possibility that
discriminatory pricing may have harmed competition be-
tween Reeder and other Volvo truck dealers, and that Vol-
vo’s discriminatory pricing injured Reeder. App. 480-486.
It further found that Reeder’s damages from Volvo’s
Robinson-Patman Act violation exceeded $1.3 million. Id.,
at 486.2 The District Court summarily denied Volvo’s mo-
tion for judgment as a matter of law and the company’s alter-
native motion for new trial or remittitur, awarded treble
damages on the Robinson-Patman Act claim, and entered
judgment.

A divided Court of Appeals for the Eighth Circuit af-
firmed. The appeals court noted that, “as a threshold mat-
ter[,] Reeder had to show [that] it was a ‘purchaser’ within
the meaning of the [Act],” 374 F. 3d, at 708, 1. e., that “there
were actual sales at two different prices[,] . . . a sale to
[Reeder] and a sale to another Volvo dealer,” id., at 707-708.
Rejecting Volvo’s contention that competitive bidding situa-
tions do not give rise to claims under the Robinson-Patman
Act, id., at 708-709, the Court of Appeals observed that
Reeder was “more than an unsuccessful bidder,” id., at 709.
The four instances in which Reeder “actually purchased
Volvo trucks following successful bids on contracts,” the
court concluded, sufficed to render Reeder a purchaser
within the meaning of the Act. Ibid.

The Court of Appeals next determined that a jury could
reasonably decide that Reeder was “in actual competition”
with favored dealers. Ibid. “[A]s of the time the price
differential was imposed,” the court reasoned, “the favored

2The jury also awarded Reeder damages of $513,750 on Reeder’s state-
law claim under the Arkansas Franchise Practices Act. No question is
before us respecting that claim, which trained on Volvo’s alleged design to
eliminate Reeder as a Volvo dealer. See supra, at 171.
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and disfavored purchasers competed at the same functional
level . . . and within the same geographic market.” Ibid.
(quoting Best Brands Beverage, Inc. v. Falstaff Brewing
Corp., 842 F. 2d 578, 585 (CA2 1987)). The court further
held that the jury could properly find from the evidence that
Reeder had proved competitive injury from price discrimina-
tion. Specifically, the court pointed to evidence showing
that (1) Volvo intended to reduce the number of its dealers;
(2) Reeder lost the Hiland Dairy contract, for which it com-
peted head to head with another Volvo dealer; (3) Reeder
would have earned more profits, had it received the conces-
sions other dealers received; and (4) Reeder’s sales had de-
clined over a period of time. 374 F. 3d, at 711-712. The
court also affirmed the award of treble damages to Reeder.
Id., at 712-714.

Judge Hansen dissented as to the Robinson-Patman Act
claim. “Traditional [Robinson-Patman Act] cases,” he ob-
served, “involve sellers and purchasers that carry inventory
or deal in fungible goods.” Id., at 718. The majority, Judge
Hansen commented, “attempt[ed] to fit a square peg into a
round hole,” ibid., when it extended the Act’s reach to the
marketplace for heavy-duty trucks, where “special-order
products are sold to individual, pre-identified customers only
after competitive bidding,” ibid. There may be competition
among dealers for the opportunity to bid on potential sales,
he noted, but “[o]nce bidding begins, . . . the relevant market
becomes limited to the needs and demands of a particular
end user, with only a handful of dealers competing for the
ultimate sale.” Id., at 719. Violation of the Act, in Judge
Hansen’s view, could not be predicated on the instances
Reeder identified in which it was a purchaser, for “there was
no actual competition between” Reeder and another Volvo
dealer at the time of Reeder’s purchases. Ibid. “Without
proof of actual competition” for the same customer when the
requisite purchases were made, he concluded, “Reeder can-
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not demonstrate a reasonable possibility of competitive in-
jury.” Ibid.

We granted certiorari, 544 U. S. 903 (2005), to resolve this
question: May a manufacturer be held liable for secondary-
line price discrimination under the Robinson-Patman Act in
the absence of a showing that the manufacturer discrimi-
nated between dealers competing to resell its product to the
same retail customer? Satisfied that the Court of Appeals
erred in answering that question in the affirmative, we re-
verse the Kighth Circuit’s judgment.

II

Section 2, “when originally enacted as part of the Clayton
Act in 1914, was born of a desire by Congress to curb the use
by financially powerful corporations of localized price-cutting
tactics which had gravely impaired the competitive position
of other sellers.” FTC v. Anheuser-Busch, Inc., 363 U. S.
536, 543, and n. 6 (1960) (citing H. R. Rep. No. 627, 63d Cong.,
2d Sess., 8 (1914); S. Rep. No. 698, 63d Cong., 2d Sess.,
2-4 (1914)). Augmenting that provision in 1936 with the
Robinson-Patman Act, Congress sought to target the per-
ceived harm to competition occasioned by powerful buyers,
rather than sellers; specifically, Congress responded to the
advent of large chainstores, enterprises with the clout to ob-
tain lower prices for goods than smaller buyers could de-
mand. See 14 H. Hovenkamp, Antitrust Law {2302, p. 11
(2d ed. 2006) (hereinafter Hovenkamp); P. Areeda & L.
Kaplow, Antitrust Analysis {602, pp. 908-909 (5th ed. 1997)
(hereinafter Areeda). The Act provides, in relevant part:

“It shall be unlawful for any person engaged in com-
merce . . . to discriminate in price between different pur-
chasers of commodities of like grade and quality, . . .
where the effect of such discrimination may be substan-
tially to lessen competition or tend to create a monopoly
in any line of commerce, or to injure, destroy, or prevent
competition with any person who either grants or know-
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ingly receives the benefit of such discrimination, or with
customers of either of them . ...” 15 U.S.C. §13(@a).

Pursuant to §4 of the Clayton Act, a private plaintiff may
recover threefold for actual injury sustained as a result of
a violation of the Robinson-Patman Act. See 15 U.S.C.
§15(); J. Truett Payne Co. v. Chrysler Motors Corp., 451
U. S. 557, 562 (1981).

Mindful of the purposes of the Act and of the antitrust
laws generally, we have explained that Robinson-Patman
does not “ban all price differences charged to different pur-
chasers of commodities of like grade and quality,” Brooke
Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U. S.
209, 220 (1993) (internal quotation marks omitted); rather,
the Act proscribes “price discrimination only to the extent
that it threatens to injure competition,” ibid. Our decisions
describe three categories of competitive injury that may
give rise to a Robinson-Patman Act claim: primary line, sec-
ondary line, and tertiary line. Primary-line cases entail con-
duct—most conspicuously, predatory pricing—that injures
competition at the level of the discriminating seller and its
direct competitors. See, e. g., id., at 220-222; see also Ho-
venkamp §2301a, pp. 4-6. Secondary-line cases, of which
this is one, involve price discrimination that injures competi-
tion among the discriminating seller’s customers (here, Vol-
vo’s dealerships); cases in this category typically refer to “fa-
vored” and “disfavored” purchasers. See ibid.; Texaco Inc.
v. Hasbrouck, 496 U. S. 543, 558, n. 15 (1990). Tertiary-line
cases involve injury to competition at the level of the pur-
chaser’s customers. See Areeda Y 601e, p. 907.

To establish the secondary-line injury of which it com-
plains, Reeder had to show that (1) the relevant Volvo truck
sales were made in interstate commerce; (2) the trucks were
of “like grade and quality”; (3) Volvo “discriminate[d] in price
between” Reeder and another purchaser of Volvo trucks; and
(4) “the effect of such discrimination may be . . . to injure,
destroy, or prevent competition” to the advantage of a fa-
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vored purchaser, i. e., one who “receive[d] the benefit of such
diserimination.” 15 U.S.C. §13(a). It is undisputed that
Reeder has satisfied the first and second requirements.
Volvo and the United States, as amicus curiae, maintain that
Reeder cannot satisfy the third and fourth requirements, be-
cause Reeder has not identified any differentially priced
transaction in which it was both a “purchaser” under the Act
and “in actual competition” with a favored purchaser for the
same customer.

A hallmark of the requisite competitive injury, our deci-
sions indicate, is the diversion of sales or profits from a disfa-
vored purchaser to a favored purchaser. FTC v. Sun Oil
Co., 371 U. S. 505, 518-519 (1963) (evidence showed patronage
shifted from disfavored dealers to favored dealers); Falls
City Industries, Inc. v. Vanco Beverage, Inc., 460 U. S. 428,
437-438, and n. 8 (1983) (complaint “supported by direct evi-
dence of diverted sales”). We have also recognized that a
permissible inference of competitive injury may arise from
evidence that a favored competitor received a significant
price reduction over a substantial period of time. See FTC
v. Morton Salt Co., 334 U.S. 37, 49-51 (1948); Falls City
Industries, 460 U.S., at 435. Absent actual competition
with a favored Volvo dealer, however, Reeder cannot estab-
lish the competitive injury required under the Act.

I11

The evidence Reeder offered at trial falls into three cate-
gories: (1) comparisons of concessions Reeder received for
four successful bids against non-Volvo dealers, with larger
concessions other successful Volvo dealers received for dif-
ferent sales on which Reeder did not bid (purchase-
to-purchase comparisons); (2) comparisons of concessions
offered to Reeder in connection with several unsuccessful
bids against non-Volvo dealers, with greater concessions
accorded other Volvo dealers who competed successfully
for different sales on which Reeder did not bid (offer-to-
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purchase comparisons); and (3) evidence of two occasions on
which Reeder bid against another Volvo dealer (head-to-head
comparisons). The Court of Appeals concluded that Reeder
demonstrated competitive injury under the Act because
Reeder competed with favored purchasers “at the same func-
tional level . . . and within the same geographic market.”
374 F. 3d, at 709 (quoting Best Brands, 842 F. 2d, at 585). As
we see it, however, selective comparisons of the kind Reeder
presented do not show the injury to competition targeted by
the Robinson-Patman Act.
A

Both the purchase-to-purchase and the offer-to-purchase
comparisons fall short, for in none of the discrete instances
on which Reeder relied did Reeder compete with beneficiar-
ies of the alleged discrimination for the same customer.
Nor did Reeder even attempt to show that the compared
dealers were consistently favored vis-a-vis Reeder. Reeder
simply paired occasions on which it competed with non-Volvo
dealers for a sale to Customer A with instances in which
other Volvo dealers competed with non-Volvo dealers for a
sale to Customer B. The compared incidents were tied to
no systematic study and were separated in time by as many
as seven months. See 374 F. 3d, at 706, 710.

We decline to permit an inference of competitive injury
from evidence of such a mix-and-match, manipulable quality.
See Tr. of Oral Arg. 34-35, 55. No similar risk of manipula-
tion occurs in cases kin to the chainstore paradigm. Here,
there is no discrete “favored” dealer comparable to a chain-
store or a large independent department store—at least,
Reeder’s evidence is insufficient to support an inference of
such a dealer or set of dealers. For all we know, Reeder, on
occasion, might have gotten a better deal vis-a-vis one or
more of the dealers in its comparisons. See supra, at 172.

Reeder may have competed with other Volvo dealers for
the opportunity to bid on potential sales in a broad geo-
graphic area. At that initial stage, however, competition is
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not affected by differential pricing; a dealer in the competi-
tive bidding process here at issue approaches Volvo for a
price concession only after it has been selected by a retail
customer to submit a bid. Competition for an opportunity
to bid, we earlier observed, is based on a variety of factors,
including the existence vel non of a relationship between the
potential bidder and the customer, geography, and reputa-
tion. See supra, at 170.> We reiterate in this regard an
observation made by Judge Hansen, dissenting from the
Eighth Circuit’s Robinson-Patman holding: Once a retail cus-
tomer has chosen the particular dealers from which it will
solicit bids, “the relevant market becomes limited to the
needs and demands of a particular end user, with only a
handful of dealers competing for the ultimate sale.” 374
F. 3d, at 719. That Volvo dealers may bid for sales in the
same geographic area does not import that they in fact com-
peted for the same customer-tailored sales. In sum, the
purchase-to-purchase and offer-to-purchase comparisons fail
to show that Volvo sold at a lower price to Reeder’s “compet-
itors,” hence those comparisons do not support an inference
of competitive injury. See Falls City Industries, 460 U. S.,
at 435 (inference of competitive injury under Morton Salt
arises from “proof of a substantial price discrimination be-
tween competing purchasers over time” (emphasis added)).

B

Reeder did offer evidence of two instances in which it com-
peted head to head with another Volvo dealer. See supra,
at 171-172.  When multiple dealers bid for the business of
the same customer, only one dealer will win the business
and thereafter purchase the supplier’s product to fulfill its

3 A dealer’s reputation for securing favorable concessions, we recognize,
may influence the customer’s bidding invitations. Cf. post, at 183, n. 2.
We do not pursue that point here, however, because Reeder did not
present—or even look for—evidence that Volvo consistently disfavored
Reeder while it consistently favored certain other dealers. See supra,
at 172-173.
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contractual commitment. Because Robinson-Patman “pro-
hibits only discrimination ‘between different purchasers,””
Brief for Petitioner 26 (quoting 15 U. S. C. §13(a); emphasis
added), Volvo and the United States argue, the Act does
not reach markets characterized by competitive bidding and
special-order sales, as opposed to sales from inventory. See
Brief for Petitioner 27; Brief for United States as Amicus
Curiae 9, 17-20. We need not decide that question today.
Assuming the Act applies to the head-to-head transactions,
Reeder did not establish that it was disfavored vis-a-vis
other Volvo dealers in the rare instances in which they com-
peted for the same sale—let alone that the alleged discrimi-
nation was substantial. See 1 ABA Section of Antitrust
Law, Antitrust Law Developments 478-479 (5th ed. 2002)
(“No inference of injury to competition is permitted when
the discrimination is not substantial.” (collecting cases)).
Reeder’s evidence showed loss of only one sale to another
Volvo dealer, a sale of 12 trucks that would have generated
$30,000 in gross profits for Reeder. 374 F. 3d, at 705. Per
its policy, Volvo initially offered Reeder and the other dealer
the same concession. Volvo ultimately granted a larger con-
cession to the other dealer, but only after it had won the
bid. In the only other instance of head-to-head competition
Reeder identified, Volvo increased Reeder’s initial 17% dis-
count to 18.9%, to match the discount offered to the other
competing Volvo dealer; neither dealer won the bid. See
supra, at 172. In short, if price discrimination between two
purchasers existed at all, it was not of such magnitude as
to affect substantially competition between Reeder and the

“favored” Volvo dealer.
v

Interbrand competition, our opinions affirm, is the “pri-
mary concern of antitrust law.” Continental T. V., Inc. v.
GTE Sylvania Inc., 433 U. S. 36, 51-52, n. 19 (1977). The
Robinson-Patman Act signals no large departure from that
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main concern. Even if the Act’s text could be construed in
the manner urged by Reeder and embraced by the Court of
Appeals, we would resist interpretation geared more to the
protection of existing competitors than to the stimulation of
competition. In the case before us, there is no evidence
that any favored purchaser possesses market power, the al-
legedly favored purchasers are dealers with little resem-
blance to large independent department stores or chain oper-
ations, and the supplier’s selective price discounting fosters
competition among suppliers of different brands. See id., at
51-52 (observing that the market impact of a vertical prac-
tice, such as a change in a supplier’s distribution system, may
be a “simultaneous reduction of intrabrand competition and
stimulation of interbrand competition”). By declining to ex-
tend Robinson-Patman’s governance to such cases, we con-
tinue to construe the Act “consistently with broader policies
of the antitrust laws.” Brooke Group, 509 U.S., at 220
(quoting Great Atlantic & Pacific Tea Co. v. F'TC, 440 U. S.
69, 80, n. 13 (1979)); see Automatic Canteen Co. of America
v. FTC, 346 U. S. 61, 63 (1953) (cautioning against Robinson-
Patman constructions that “extend beyond the prohibitions
of the Act and, in doing so, help give rise to a price uniform-
ity and rigidity in open conflict with the purposes of other
antitrust legislation”).?

4The dissent assails Volvo’s decision to reduce the number of its dealers.
Post, at 183. But Robinson-Patman does not bar a manufacturer from
restructuring its distribution networks to improve the efficiency of its op-
erations. If Volvo did not honor its obligations to Reeder as its fran-
chisee, “[alny remedy . . . lies in state laws addressing unfair competition
and the rights of franchisees, not in the Robinson-Patman Act.” Brief
for United States as Amicus Curiae 28.

5See also Hovenkamp {2333c, p. 109 (commenting that the Eighth Cir-
cuit’s expansive interpretation “views the [Robinson-Patman Act] as a
guarantee of equal profit margins on sales actually made,” and thereby
exposes manufacturers to treble damages unless they “charge uniform
prices to their dealers”).
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For the reasons stated, the judgment of the Court of Ap-
peals for the Eighth Circuit is reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE THOMAS joins,
dissenting.

Franchised dealers who sell Volvo trucks, like those who
sell automobiles, farm equipment, washing machines, and a
variety of other expensive items, routinely engage in negoti-
ations with prospective purchasers. Sometimes the pros-
pect is simultaneously negotiating with two Volvo dealers,
sometimes with a Volvo dealer and a dealer representing an-
other manufacturer, and still other times a satisfied customer
who is generally familiar with the options available in a com-
petitive market may negotiate with only one dealer at a time.
Until today, the Robinson-Patman Act’s prohibition of price
discrimination' would have protected the dealer’s ability to
negotiate in all those situations. Today, however, by adopt-
ing a novel, transaction-specific concept of competition, the
Court eliminates that statutory protection in all but those
rare situations in which a prospective purchaser is negotiat-
ing with two Volvo dealers at the same time.

I

Setting aside for the moment the fact that the case in-
volves goods specially ordered for particular customers

1Section 2 of the Clayton Act, as amended by §1 of the Robinson-
Patman Act, provides in relevant part:

“It shall be unlawful for any person . .. to discriminate in price between
different purchasers of commodities of like grade and quality . . . where the
effect of such discrimination may be substantially to lessen competition or
tend to create a monopoly in any line of commerce, or to injure, destroy,
or prevent competition with any person who either grants or knowingly
receives the benefit of such diserimination, or with customers of either of
them.” 38 Stat. 730, as amended, 49 Stat. 1526, 15 U. S. C. §13(a).
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rather than goods stocked in inventory, the case is a rather
ordinary Robinson-Patman suit. Respondent Reeder al-
leged a violation of the Act; the parties submitted a good deal
of conflicting evidence to the jury; the trial judge properly
instructed the jurors on the elements of price discrimination,
competitive injury, and damages; and the jury returned a
verdict resolving all issues in Reeder’s favor. The Court
of Appeals found no error in either the instructions or the
sufficiency of the evidence. 374 F. 3d 701 (CA8 2004).

Two issues of fact bear particular mention.

First, Volvo does not challenge the jury’s finding of price
discrimination. Reeder’s theory of the case was that Volvo
sought to cut back its number of dealers and deemed Reeder
expendable. To avoid possible violations of franchise agree-
ments and state laws, Volvo chose to accomplish this goal by
offering Reeder worse prices than other regional dealers.

Reeder introduced substantial evidence of this theory. It
showed that Volvo had an explicit business strategy, known
as the “Volvo Vision,” of “fewer dealers, larger markets.”
App. 34. It showed that Volvo could afford to lose sales as
it squeezed dealers out, since the boom years of the late
1990’s left Volvo with about as many orders as it could fill.
Id., at 256-257. And it showed that Volvo frequently gave
worse prices to it than to other regional dealers. On at least
four occasions, Volvo sold trucks to Reeder at significantly
higher prices than to other dealers buying similar trucks
around the same time.? To give one example, in the spring
of 1998 Volvo sold 20 trucks to Reeder at a 9% concession,
but sold similar trucks to a Texas dealer at a 12.3% conces-
sion. Id., at 132-134. This left Reeder paying $2,606 more
per truck. Id., at 134. Although the Court chides Reeder

2 Additionally, on more than 12 other occasions, Volvo offered worse
deals to Reeder than it gave to dealers who made comparable purchases.
Arguably due to Volvo’s stingy concessions, Reeder failed to close with its
customers in these instances and thus never ended up buying the trucks
at issue from Volvo.
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for failing to perform statistical analyses, see ante, at 172—
173, 178, the jury clearly had a sufficient basis for finding
price discrimination. It could infer that Volvo’s pricing poli-
cies were comparable to a secret catalog listing one set of
low prices for its “A” dealers and a higher set for its “B”
dealers like Reeder, with an exception providing for the
same prices where an “A” dealer and a “B” dealer were en-
gaged in negotiations with the same customer at the same
time.

Second, the jury found that the favored dealers at issue
in these comparisons were competitive players in the same
geographic market as Reeder. This conclusion is implicit in
the jury’s finding of competitive injury, since the jury in-
struction on that element required Reeder to prove

“a substantial difference in price in sales by defendant
to plaintiff and other competing Volvo dealers over a
significant period of time. This requires plaintiff to
show that it and the other Volvo dealer(s) were retail
dealers within the same geographic market and that the
effect of the price differential was to allow the other
Volvo dealer(s) to draw sales or profits away from plain-
tiff.”  App. 480, Instruction No. 18.

Volvo does not dispute that the evidence was sufficient to
support the jury finding that Reeder and the favored dealers
operated in the same geographic market.?> Volvo’s restraint
is wise, as Reeder offered evidence that truck buyers are
unsurprisingly mobile, that it delivered trucks to purchasers
throughout the region, and that customers would sometimes
solicit bids from more than one regional Volvo dealer.

3 Similarly, and despite its selective discussion of the extensive eviden-
tiary record, ante, at 170-173, the Court does not question the sufficiency
of the evidence supporting the jury’s finding that Volvo engaged in price
discrimination against Reeder relative to other regional Volvo dealers for
a significant period of time.
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II

For decades, juries have routinely inferred the requisite
injury to competition under the Robinson-Patman Act from
the fact that a manufacturer sells goods to one retailer at a
higher price than to its competitors. This rule dates back
to the following discussion of competitive injury in Justice
Black’s opinion for the Court in F7'C v. Morton Salt Co., 334
U. S. 37 (1948):

“It is argued that the findings fail to show that respond-
ent’s discriminatory discounts had in fact caused injury
to competition. There are specific findings that such
injuries had resulted from respondent’s discounts, al-
though the statute does not require the Commission to
find that injury has actually resulted. The statute re-
quires no more than that the effect of the prohibited
price discriminations ‘may be substantially to lessen
competition . . . or to injure, destroy, or prevent competi-
tion.” After a careful consideration of this provision of
the Robinson-Patman Act, we have said that ‘the statute
does not require that the discriminations must in fact
have harmed competition, but only that there is a rea-
sonable possibility that they “may” have such an effect.’
Corn Products Co. v. Federal Trade Comm’n, 324 U. S.
726, 742. Here the Commission found what would ap-
pear to be obvious, that the competitive opportunities of
certain merchants were injured when they had to pay
respondent substantially more for their goods than their
competitors had to pay. The findings are adequate.”
Id., at 45-47 (footnote omitted).

We have treated as competitors those who sell “in a single,
interstate retail market.” Fualls City Industries, Inc. v.
Vanco Beverage, Inc., 460 U. S. 428, 436 (1983); cf. Tampa
Elec. Co. v. Nashville Coal Co., 365 U. S. 320, 327 (1961).
Under this approach—uncontroversial until today—Reeder
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would readily prevail. There is ample evidence that Volvo
charged Reeder higher prices than it charged to competing
dealers in the same market over a period of many months.
That those higher prices impaired Reeder’s ability to com-
pete with those dealers is just as obvious as the injury to
competition described by the Court in Morton Salt.

Volvo nonetheless argues that no competitive injury could
have occurred because it never discriminated against Reeder
when Reeder and another Volvo dealer were seeking conces-
sions with regard to the same ultimate customer. In Volvo’s
view, each transaction was a separate market, one defined
by the customer and those dealers whom it had asked for
bids. For each specific customer who has solicited bids,
Reeder’s only “competitors” were the other dealers making
bids. Accordingly, if none of these other dealers were Volvo
dealers, then Reeder suffered no competitive harm (relative
to other Volvo dealers) when Volvo gave it a discriminatorily
high price.

Unlike the Court, I cannot accept Volvo’s vision. Nothing
in the statute or in our precedent suggests that “competi-
tion” is evaluated by a transaction-specific inquiry, and such
an approach makes little sense. It requires us to ignore the
fact that competition among truck dealers is a continuing
war waged over time rather than a series of wholly discrete
events. Each time Reeder managed to resell trucks it had
purchased at discriminatorily high prices, it was forced
either to accept lower profit margins than were available to
favored Volvo dealers or to pass on the higher costs to its
customers (wWho then might well go to a different dealer the
next time). And we have long indicated that lost profits rel-
ative to a competitor are a proper basis for permitting the
Morton Salt inference. See, e. g., Falls City Industries, 460
U. S., at 435 (noting that to overcome the Morton Salt infer-
ence, a defendant needs “evidence breaking the causal con-
nection between a price differential and lost sales or profits”
(emphasis added)). By ignoring these commonsense points,
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the Court gives short shrift to the Robinson-Patman Act’s
prophylactic intent. See 15 U.S.C. §13(a) (barring price
discrimination where “the effect of such discrimination may
be substantially to lessen competition” (emphasis added));
see also, e. g., Morton Salt, 334 U. S., at 46.

The Court appears to hold that, absent head-to-head bid-
ding with a favored dealer, a dealer in a competitive bidding
market can suffer no competitive injury? It is unclear
whether that holding is limited to franchised dealers who do
not maintain inventories, or excludes virtually all franchisees
from the effective protection of the Act. In either event, it
is not faithful to the statutory text.

II1

As the Court recognizes, the Robinson-Patman Act was
primarily intended to protect small retailers from the vig-
orous competition afforded by chainstores and other large
volume purchasers. Whether that statutory mission repre-
sented sound economic policy is not merely the subject of
serious debate, but may well merit Judge Bork’s character-
ization as “wholly mistaken economic theory.”® I do not
suggest that disagreement with the policy of the Act has
played a conscious role in my colleagues’ unprecedented deci-
sion today. I cannot avoid, however, identifying the irony
in a decision refusing to adhere to the text of the Act in a
case in which the jury credited evidence that discriminatory

4Indeed, if Volvo’s argument about the meaning of “purchaser,” see
ante, at 179-180, ultimately meets with this Court’s approval, then the
Robinson-Patman Act will simply not apply in the special-order context.
Any time a special-order dealer fails to complete a transaction because the
high price drives away its ultimate customer, there will be no Robinson-
Patman violation because the dealer will not meet the “purchaser” re-
quirement, and any time the dealer completes the transaction but at a
discriminatorily high price, there will be no violation because the dealer
has no “competition” (as the majority sees it) for that specific transaction
at the moment of purchase.

5R. Bork, The Antitrust Paradox 382 (1978).
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prices were employed as means of escaping contractual com-

mitments and eliminating specifically targeted firms from a

competitive market. The exceptional quality of this case

provides strong reason to enforce the Act’s prohibition

against discrimination even if Judge Bork’s evaluation (with

which I happen to agree) is completely accurate.
Accordingly, I respectfully dissent.
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No. 04-721. Argued November 9, 2005—Decided January 10, 2006

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)
gives a state prisoner whose conviction has become final one year to
seek federal habeas corpus relief, 28 U. S. C. §2244(d)(1)(A), but tolls
this 1-year limitations period for the “time during which a properly filed
application for State . . . collateral review . . . is pending,” §2244(d)(2).
Under California’s collateral review scheme, the equivalent of a notice
of appeal is timely if filed within a “reasonable time.” In Carey v. Saf-
fold, 536 U. S. 214, this Court held, inter alia, that (1) only a timely
appeal tolls AEDPA’s limitations period for the time between the lower
court’s adverse decision and the filing of a notice of appeal; (2) in Califor-
nia, “unreasonable” delays are not timely; and (most pertinently) (3) a
California Supreme Court order denying a petition “on the merits” does
not automatically indicate that the petition was timely filed.

Respondent Chavis, a California state prisoner, filed a state habeas
petition on May 14, 1993, which the trial court denied. On September
29, 1994, the California Court of Appeal also held against him. He then
waited more than three years before seeking review in the California
Supreme Court. On April 29, 1998, that court issued an order stating
simply that the petition was denied. On August 30, 2000, Chavis filed
a federal habeas petition. After the case reached it, the Ninth Circuit
concluded that the federal petition’s timeliness depended on whether
Chavis’ state postconviction relief application was “pending,” therefore
tolling AEDPA’s limitations period, during the 3-year period between
the time the California Court of Appeal issued its opinion and the time
he sought review in the State Supreme Court. The Ninth Circuit held
that the state application was “pending” because under Circuit prece-
dent a denial without comment or citation is treated as a denial on the
merits, and a petition denied on the merits was not untimely.

Held: The Ninth Circuit departed from Saffold’s interpretation of
AEDPA as applied to California’s system. Pp. 197-201.

(@) Contrary to Saffold, the Circuit in this case said in effect that

the California Supreme Court’s denial of a petition “on the merits” did

automatically mean that the petition was timely. More than that, it

treated a State Supreme Court order that was silent on the grounds for
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the court’s decision as equivalent to an order in which the words “on
the merits” appeared. If the appearance of “on the merits” does not
automatically warrant a holding that the filing was timely, the absence
of those words could not automatically warrant such a holding. Absent
(1) clear direction or explanation from the California Supreme Court
about the meaning of “reasonable time” in the present context, or
(2) clear indication that a particular request for appellate review was
timely or untimely, the Ninth Circuit must itself examine the delay in
each case and determine what the state courts would have held in re-
spect to timeliness. This is what this Court believes it asked the Cir-
cuit to do in Saffold. This is what this Court believes the Circuit
should have done here. Pp. 197-198.

(b) Given the uncertain scope of California’s “reasonable time” stand-
ard, it may not be easy for the Ninth Circuit to decide in each of the
several hundred federal habeas petitions from California prisoners it
hears annually whether a prisoner’s state-court review petition was
timely. However, for the reasons given in Saffold, the Circuit’s attempt
to create shortcuts looking to the label the California Supreme Court
applied to the denial order, even where that label does not refer to time-
liness, are not true, either to California’s timeliness rule or to AEDPA’s
intent to toll the 1-year limitations period only when the state collateral
review proceeding is “pending.” Saffold, 536 U.S., at 220-221, 225—
226. The California courts might alleviate the problem by clarifying
the scope of “reasonable time” or by indicating, when denying a petition,
whether the filing was timely. And the Ninth Circuit might seek guid-
ance by certifying a question to the State Supreme Court in an appro-
priate case. Id., at 226-227. Alternatively, the California Legislature
might decide to impose more determinate time limits, conforming Cali-
fornia law with that of most other States. Absent any such guidance
from state law, however, the Ninth Circuit’s only alternative is to simply
ask and decide whether the state prisoner’s filing was made within a
reasonable time. In doing so, the Circuit must be mindful that, in Saf-
fold, this Court held that timely filings in California fell within the fed-
eral tolling provision on the assumption that California’s “reasonable
time” standard would not lead to filing delays substantially longer than
those in States with determinate timeliness rules. Id., at 222-223.
Pp. 198-200.

(c) Chavis did not file his petition for review in the California Su-
preme Court within a reasonable time. This Court’s examination of the
record refutes his claim that his 3-year, 1-month, delay was reasonable
because he could not use the prison library to work on his petition dur-
ing this period. And since Chavis needs all but two days of that
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lengthy delay to survive the federal 1-year habeas filing period, he can-
not succeed. Pp. 200-201.

382 F. 3d 921, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and O’CONNOR, SCALIA, KENNEDY, SOUTER, THOMAS, and GINSBURG, JJ.,
joined. STEVENS, J., filed an opinion concurring in the judgment, post,
p. 202.

Catherine Baker Chatman, Deputy Attorney General of
California, argued the cause for petitioner. With her on the
briefs were Bill Lockyer, Attorney General, Manuel M.
Medeiros, State Solicitor General, Robert R. Anderson, Chief
Assistant Attorney General, Mary Jo Graves, Senior Assist-
ant Attorney General, and Janet E. Neeley, Stan Cross, and
Julie A. Hokamns, Supervising Deputy Attorneys General.

Peter K. Stris, by appointment of the Court, 545 U. S. 1126,
argued the cause for respondent. With him on the brief
were Jason H. Wilson, Paul J. Loh, and Shaun P. Martin.*

JUSTICE BREYER delivered the opinion of the Court.

The Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA or Act) requires a state prisoner whose con-
viction has become final to seek federal habeas corpus relief
within one year. 28 U.S.C. §2244(d)(1)(A). The Act tolls
this 1-year limitations period for the “time during which a
properly filed application for State post-conviction or other
collateral review . . . is pending.” §2244(d)(2). The time
that an application for state postconviction review is “pend-
ing” includes the period between (1) a lower court’s adverse
determination, and (2) the prisoner’s filing of a notice of ap-
peal, provided that the filing of the notice of appeal is timely
under state law. Carey v. Saffold, 536 U. S. 214 (2002).

In most States a statute sets out the number of days for
filing a timely notice of appeal, typically a matter of a few

*Jeffrey L. Fisher and Russell D. Covey filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae urging
affirmance.
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days. See id., at 219. California, however, has a special
system governing appeals when prisoners seek relief on col-
lateral review. Under that system, the equivalent of a no-
tice of appeal is timely if filed within a “reasonable time.”
In re Harris, 5 Cal. 4th 813, 828, n. 7, 855 P. 2d 391, 398, n. 7
(1993); see also Saffold, supra, at 221.

In this case, the Ninth Circuit found timely a California
prisoner’s request for appellate review made three years
after the lower state court ruled against him. Chavis v.
LeMarque, 382 F. 3d 921 (2004). We conclude that the Cir-
cuit departed from our interpretation of the Act as applied
to California’s system, Carey v. Saffold, supra, and we there-
fore reverse its judgment.

I

We begin with our holding in Carey v. Saffold. In that
case we addressed three questions.

A

We initially considered the question just mentioned: For
purposes of tolling AEDPA’s 1-year limitations period, is a
state habeas application “pending” during the interval be-
tween (1) the time a lower state court reaches an adverse
decision, and (2) the day the prisoner timely files an appeal?
We answered this question “yes.” 536 U. S., at 219-221. If
the filing of the appeal is timely, the period between the ad-
verse lower court decision and the filing (typically just a few
days) is not counted against the 1-year AEDPA time limit.

B

We then pointed out that in most States a prisoner who
seeks review of an adverse lower court decision must file a
notice of appeal in a higher court, and the timeliness of that
notice of appeal is measured in terms of a determinate time
period, such as 30 or 60 days. Id., at 219. As we explained,
however, California has a different rule. In California, a
state prisoner may seek review of an adverse lower court
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decision by filing an original petition (rather than a notice
of appeal) in the higher court, and that petition is timely
if filed within a “reasonable time.” Id., at 221. We asked
whether this distinction made a difference for AEDPA toll-
ing purposes. We answered that question “no.” Id., at
222-223. California’s system is sufficiently analogous to ap-
pellate review systems in other States to treat it similarly.
See 1d., at 222 (“The upshot is that California’s collateral re-
view process functions very much like that of other States,
but for the fact that its timeliness rule is indeterminate”).
As long as the prisoner filed a petition for appellate review
within a “reasonable time,” he could count as “pending” (and
add to the 1-year time limit) the days between (1) the time
the lower state court reached an adverse decision, and (2) the
day he filed a petition in the higher state court. Id., at 222—
223. We added, “The fact that California’s timeliness stand-
ard is general rather than precise may make it more difficult
for federal courts to determine just when a review applica-
tion (i. e., a filing in a higher court) comes too late.” Id., at
223. Nonetheless, the federal courts must undertake that
task.
C

We considered finally whether the state habeas petition at
issue in the case had itself been timely filed. Saffold had
filed that petition (a petition for review by the California
Supreme Court) not within 30 or even 60 days after the
lower court (the California Court of Appeal) had reached its
adverse decision, but, rather, 4% months later. The filing
was not obviously late, however, because the delay might
have been due to excusable neglect—Saffold said he had
taken 4% months because he had not received timely notice
of the adverse lower court decision. Id., at 226.

We sent the case back to the Ninth Circuit to decide
whether the prisoner had filed his California Supreme Court
petition within a “reasonable time,” thus making the filing
timely under California law. We also set forth several legal
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propositions that set the boundaries within which the Ninth
Circuit must answer this question.

First, we pointed out that if “the California Supreme
Court had clearly ruled that Saffold’s 4%-month delay was
‘unreasonable,” that would be the end of the matter.” Ibid.

Second, we noted that the California Supreme Court order
denying Saffold’s petition had stated that the denial was “‘on
the merits and for lack of diligence.”” Id., at 225. But, we
added, these words alone did not decide the question. Id.,
at 225-226.

Third, we stated that the words “lack of diligence” did not
prove that the California Supreme Court thought the peti-
tion was untimely. That is because those words might have
referred to a totally different, earlier delay that was “irrele-
vant” to the timeliness of Saffold’s California Supreme Court
petition. Id., at 226.

Fourth, we stated that the words “on the merits” did not
prove that the California Supreme Court thought the peti-
tion was timely. That is because the California Supreme
Court might have decided to address the merits of the peti-
tion even if the petition had been untimely. A “court,” we
said,

“will sometimes address the merits of a claim that it
believes was presented in an untimely way: for instance,
where the merits present no difficult issue; where the
court wants to give a reviewing court alternative
grounds for decision; or where the court wishes to show
a prisoner (who may not have a lawyer) that it was not
merely a procedural technicality that precluded him
from obtaining relief.” Id., at 225-226.

We ultimately concluded that the Ninth Circuit must not
take “such words” (i. e., the words “on the merits”) as “an
absolute bellwether” on the timeliness question. Id., at 226
(emphasis added). We pointed out that the Circuit’s con-
trary approach (i.e., an approach that presumed that an
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order denying a petition “on the merits” meant that the peti-
tion was timely) would lead to the tolling of AEDPA’s limita-
tions period in circumstances where the law does not permit
tolling. Ibid. And we gave as an example of the incorrect
approach a case in which the Ninth Circuit had found timely
a petition for review filed four years after the lower court
reached its decision. Ibid. (citing Welch v. Newland, 267
F. 3d 1013 (CA9 2001)).
II

We turn now to the present case. Respondent Reginald
Chavis, a California state prisoner, filed a state habeas cor-
pus petition on May 14, 1993. The trial court denied the
petition. He sought review in the California Court of Ap-
peal, which also held against him. The Court of Appeal re-
leased its decision on September 29, 1994. Chavis then
waited more than three years, until November 5, 1997, before
filing a petition for review in the California Supreme Court.
On April 29, 1998, the California Supreme Court denied the
petition in an order stating simply, “Petition for writ of ha-
beas corpus [i. e., review in the California Supreme Court] is
DENIED.” App. G to Pet. for Cert. 1.

Subsequently, on August 30, 2000 (after bringing a second
round of state habeas petitions), Chavis filed a federal habeas
petition. The State asked the federal court to dismiss the
petition on the ground that it was untimely. After all,
AEDPA gives prisoners only one year to file their federal
petitions, and Chavis had filed his federal petition more than
four years after AEDPA became effective. Still, AEDPA
also provides for tolling, adding to the one year those days
during which an application for state collateral review is
“pending.” And the federal courts consequently had to cal-
culate how many days Chavis’ state collateral review appli-
cations had been “pending” in the state courts and add those
days to the 1-year limitations period.

Ultimately, after the case reached the Ninth Circuit, that
court concluded that the timeliness of the federal petition
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turned upon whether the “pending” period included the 3-
year period between (1) the time a lower state court, the
California Court of Appeal, issued its opinion (September 29,
1994), and (2) the time Chavis sought review in a higher state
court, the California Supreme Court (on November 5, 1997).
The Ninth Circuit held that the state collateral review appli-
cation was “pending” during this time; hence, it should add
those three years to the federal 1-year limitations period,
and the addition of those three years, along with various
other additions, rendered the federal filing timely.

The Ninth Circuit’s reasoning as to why it should add the
three years consists of the following:

“Under our decision in Saffold, because Chavis’s No-
vember 1997 habeas petition to the California Supreme
Court was denied on the merits, it was pending during
the interval between the Court of Appeal decision and
the Supreme Court petition and /e is entitled to tolling.
See [Saffold v. Carey, 312 F. 3d 1031, 1034-1036 (2002)].
When the California Supreme Court denies a habeas pe-
tition without comment or citation, we have long treated
the denial as a decision on the merits. Hunter .
Aispuro, 982 F. 2d 344, 348 (9th Cir. 1992). Therefore,
the California Supreme Court’s summary denial was on
the merits, and the petition was not dismissed as un-
timely. See 1id.; see also Delhomme v. Ramirez, 340
F. 3d 817, 819, 820 n. 2 (9th Cir. 2003) (noting that there
was no indication that a state habeas petition was un-
timely where the California Supreme Court denied the
petition without comment or citation). As a result,
Chavis is entitled to tolling during [the relevant pe-
riod].” 382 F. 3d, at 926 (emphasis added).

California sought certiorari on the ground that the Ninth
Circuit’s decision was inconsistent with our holding in Saf-
fold. We granted the writ.
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III
A

California argues that the Ninth Circuit’s decision in this
case is inconsistent with our decision in Saffold. Like Cali-
fornia, we do not see how it is possible to reconcile the two
cases.

In Saffold, we held that (1) only a timely appeal tolls
AEDPA’s 1-year limitations period for the time between the
lower court’s adverse decision and the filing of a notice of
appeal in the higher court; (2) in California, “unreasonable”
delays are not timely; and (3) (most pertinently) a California
Supreme Court order denying a petition “on the merits” does
not automatically indicate that the petition was timely filed.
In addition, we referred to a Ninth Circuit case holding that
a 4-year delay was reasonable as an example of what the law
forbids the Ninth Circuit to do.

Nonetheless, the Ninth Circuit in this case said in effect
that the California Supreme Court’s denial of a petition “on
the merits” did automatically mean that the petition was
timely (and thus that a 3-year delay was reasonable). More
than that, it treated an order from the California Supreme
Court that was silent on the grounds for the court’s decision
as if it were equivalent to an order in which the words “on
the merits” appeared. 382 F. 3d, at 926. If the appearance
of the words “on the merits” does not automatically warrant
a holding that the filing was timely, the absence of those
words could not automatically warrant a holding that the fil-
ing was timely. After all, the fact that the California Su-
preme Court did not include the words “on the merits” in its
order denying Chavis relief makes it less likely, not more
likely, that the California Supreme Court believed that
Chavis’ 3-year delay was reasonable. Thus, the Ninth Cir-
cuit’s presumption (“that an order decided entirely on the
merits indicates that the state court did not find the petition
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to be untimely,” post, at 205 (STEVENS, J., concurring in
judgment)) is not consistent with Saffold. See supra, at
194.

Neither do the cases cited by the Ninth Circuit provide it
with the necessary legal support. The Circuit’s opinion in
Saffold (written on remand from this Court) said nothing
about the significance of the words “on the merits.” Saffold
v. Carey, 312 F. 3d 1031 (2002). Humnter v. Aispuro, 982 F. 2d
344 (CA9 1992), predated AEDPA, not to mention our deci-
sion in Saffold, and in any event concerned an entirely differ-
ent issue of federal habeas corpus law. Delhomme v. Rami-
rez, 340 F. 3d 817 (CA9 2003), addressed the timeliness issue
in one sentence in a footnote, id., at 820, n. 2, and did not
discuss at any length our opinion in Saffold, which must con-
trol the result here.

In the absence of (1) clear direction or explanation from
the California Supreme Court about the meaning of the term
“reasonable time” in the present context, or (2) clear indica-
tion that a particular request for appellate review was timely
or untimely, the Circuit must itself examine the delay in each
case and determine what the state courts would have held in
respect to timeliness. That is to say, without using a merits
determination as an “absolute bellwether” (as to timeliness),
the federal court must decide whether the filing of the re-
quest for state-court appellate review (in state collateral re-
view proceedings) was made within what California would
consider a “reasonable time.” See supra, at 193. This is
what we believe we asked the Circuit to do in Saffold. This
is what we believe it should have done.

B

The discrepancy between the Ninth Circuit’s view of the
matter and ours may reflect an administrative problem.
The Ninth Circuit each year must hear several hundred peti-
tions by California prisoners seeking federal habeas relief.
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Some of these cases will involve filing delays, and some of
those delays will require the federal courts to determine
whether a petition for appellate review in a related state
collateral proceeding was timely. Given the uncertain scope
of California’s “reasonable time” standard, it may not be easy
for the Circuit to decide in each such case whether the pris-
oner’s state-court review petition was timely. And it is con-
sequently not surprising that the Circuit has tried to create
rules of thumb that look to the label the California Supreme
Court applied to the denial order, even where that label does
not refer to timeliness. For the reasons we gave in Saffold,
however, we do not believe these shortcuts remain true,
either to California’s timeliness rule or to Congress’ intent
in AEDPA to toll the 1-year limitations period only when
the state collateral review proceeding is “pending.” 536
U. S., at 220-221, 225-226.

The California courts themselves might alleviate the prob-
lem by clarifying the scope of the words “reasonable time”
in this context or by indicating, when denying a petition,
whether the filing was timely. And the Ninth Circuit might
seek guidance on the matter by certifying a question to the
California Supreme Court in an appropriate case. Id., at
226-227. Alternatively, the California Legislature might it-
self decide to impose more determinate time limits, conform-
ing California law in this respect with the law of most other
States. Indeed, either state body might adopt a state-law
presumption of the kind the concurrence here suggests. See
post, at 209. In the absence of any such guidance, however,
we see no alternative way of applying state law to a case
like this one but for the Ninth Circuit simply to ask and to
decide whether the state prisoner made the relevant filing
within a reasonable time. In doing so, the Circuit must keep
in mind that, in Saffold, we held that timely filings in Cali-
fornia (as elsewhere) fell within the federal tolling provision
on the assumption that California law in this respect did not
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differ significantly from the laws of other States, 1. e., that
California’s “reasonable time” standard would not lead to
filing delays substantially longer than those in States with
determinate timeliness rules. 536 U. S., at 222-223. Cali-
fornia, of course, remains free to tell us if, in this respect, we
were wrong.

v

As we have pointed out, supra, at 195, Chavis had one
year from the date AEDPA became effective (April 24, 1996)
to file a federal habeas petition. Chavis did not actually file
his petition in federal district court until August 30, 2000,
four years and 128 days after AEDPA’s effective date.
Hence Chavis’ federal petition was timely only if “a properly
filed application for State post-conviction or other collateral
review [was] pending” for at least three years and 128 days
of this time. 28 U. S. C. §2244(d)(2). Under the Ninth Cir-
cuit’s reasoning Chavis’ state collateral review proceedings
were “pending” for three years and 130 days, which period
(when added to the 1-year federal limitations period) makes
the federal petition timely.

As we have explained, however, we find the Ninth Circuit’s
reasoning in conflict with our Saffold holding. And, after
examining the record, we are convinced that the law does
not permit a holding that Chavis’ federal habeas petition was
timely. Chavis filed his state petition for habeas review in
the California Supreme Court approximately three years and
one month after the California Court of Appeal released its
decision denying him relief. Chavis tries to explain this
long delay by arguing that he could not use the prison library
to work on his petition during this time either because (1) his
prison job’s hours coincided with those of the library, or
(2) prison lockdowns confined him to his cell. And, he adds,
his inability to use the library excuses the three year and
one month delay—to the point where, despite the delay, he
filed his petition for California Supreme Court review within
a “reasonable time.”
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Chavis concedes, however, that in March 1996, App. 38,
about a year and a half after the California Court of Appeal
denied his habeas petition, he was given a new prison job.
He nowhere denies California’s assertion, id., at 68, that this
new job’s working hours permitted him to use the library.
And he also concedes that the prison “remained relatively
lockdown free” between February 1997 and August 1997, id.,
at 39, a 6-month period. Thus, viewing every disputed issue
most favorably to Chavis, there remains a totally unex-
plained, hence unjustified, delay of at least six months.

Six months is far longer than the “short period[s] of time,”
30 to 60 days, that most States provide for filing an appeal
to the state supreme court. Saffold, supra, at 219. It is
far longer than the 10-day period California gives a losing
party to file a notice of appeal in the California Supreme
Court, see Cal. App. Ct. Rule 28(e)(1) (2004). We have found
no authority suggesting, nor found any convincing reason to
believe, that California would consider an unjustified or un-
explained 6-month filing delay “reasonable.” Nor do we see
how an unexplained delay of this magnitude could fall within
the scope of the federal statutory word “pending” as inter-
preted in Saffold. See 536 U.S., at 222-223. Thus, since
Chavis needs all but two days of the lengthy (three year and
one month) delay to survive the federal 1-year habeas filing
period, see 382 F. 3d, at 927, he cannot succeed.

The concurrence reaches the same ultimate conclusion in
a different way. Unlike the Ninth Circuit, it would not
count in Chavis’ favor certain days during which Chavis was
pursuing a second round of state collateral review efforts.
See post, at 210. Because, as the Ninth Circuit pointed out,
the parties did not argue this particular matter below, 382
F. 3d, at 925, n. 3, we do not consider it here.

For these reasons, the judgment of the Ninth Circuit is
reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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JUSTICE STEVENS, concurring in the judgment.

Today the Court holds that, in the absence of a clear state-
ment by a California state court that a petition for habeas
corpus was timely or untimely, a federal court “must itself
examine the delay in each case” to determine whether the
filing “was made within what California would consider a
‘reasonable time.”” Ante, at 198. Contrary to the Court’s
admonition in its next sentence, this is not what we “asked
the Circuit to do in Saffold,” and it is not what “it should
have done.” [Ibid. (citing Carey v. Saffold, 536 U.S. 214
(2002)).

The Ninth Circuit’s decision in this case was both faithful
to our decision in Saffold and consistent with our prior juris-
prudence. Instead of endorsing an ad hoc approach to the
interpretation of ambiguous judgments entered by Califor-
nia courts in the future, I believe we should direct the Ninth
Circuit to apply the straightforward presumptions that I de-
scribe below. Rather than a de novo review of the record
and California law, see ante, at 200-201, it is the application
of these presumptions, buttressed by an independent error
made by the Ninth Circuit, that convinces me that the judg-
ment must be reversed.

I

As the Court has explained, both in Saffold and in its opin-
ion today, California’s postconviction procedures are unlike
those employed by most other States. See 536 U. S., at 221-
222; ante, at 191-193. California’s time limit for the filing of
a habeas corpus petition in a noncapital case is more forgiv-
ing and more flexible than that employed by most States.
See Saffold, 536 U.S., at 222. Generally, such a petition
“must be filed within a reasonable time after the petitioner
or counsel knew, or with due diligence should have known,
the facts underlying the claim as well as the legal basis of
the claim.” In re Harris, 5 Cal. 4th 813, 828, n. 7, 855 P. 2d
391, 398, n. 7 (1993). And the State Supreme Court appar-
ently may exercise its jurisdiction to decide the merits of
a petition for habeas corpus at any time whatsoever. See
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Cal. Const., Art. VI, §10 (giving California Supreme Court
original jurisdiction over habeas petitions); In re Clark, 5
Cal. 4th 750, 764-765, 855 P. 2d 729, 738 (1993) (noting
procedural rules governing habeas petitions are judicially
created).

It is the existence of this flexible, discretionary timeliness
standard in noncapital cases! that gave rise to both the issue
presented in Saffold and the issue the Court addresses
today. In Saffold, we considered whether a habeas petition
filed in the California Supreme Court 4% months after the
lower state court made its decision was “pending” (and
therefore tolled the federal statute of limitations in the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA)) during that period. See 536 U. S., at 217. After
concluding that a state habeas application is pending during
the interval between an adverse lower court decision and the
filing in the California Supreme Court, and that California’s
virtually unique system made no difference for purposes of
tolling AEDPA’s statute of limitations, we were faced with
the question whether the state habeas petition in that case
had been timely filed. See id., at 221, 223, 225.

Rather than answering the question ourselves, we re-
manded the case to the Court of Appeals with instructions
that it do so. Id., at 226. We also explained why the an-
swer was not entirely clear. In its order the California Su-
preme Court had stated that it had denied the petition both
“on the merits and for lack of diligence.” Id., at 218 (inter-
nal quotation marks omitted). We pointed out that the fact
that the State Supreme Court had reached the merits did
not preclude the possibility that its alternative basis for deci-
sion—“lack of diligence”—expressed a conclusion that the

1 As California’s Deputy Attorney General pointed out at oral argument,
this problem does not arise in capital cases because the California Su-
preme Court has adopted separate rules for such cases. See Tr. of Oral
Arg. 63. This is significant because, while prisoners on death row often
have an incentive to adopt delaying tactics, those serving a sentence of
imprisonment presumably want to obtain relief as promptly as possible.
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4%-month delay was unreasonable and therefore that it had
considered the petition untimely as a matter of state law.
On the other hand, we also recognized that “lack of dili-
gence” might have referred to the respondent’s earlier fail-
ure to file his first posteconviction petition more promptly,
“a matter irrelevant to the question whether his application
was ‘pending’ during the 4%-month interval.” Id., at 226.
Our opinion requested the Court of Appeals to resolve the
ambiguity, noting that it might be “appropriate to certify
a question to the California Supreme Court for the purpose
of seeking clarification in this area of state law.” Id., at
226-227.2

On remand in Saffold, after reviewing three fairly contem-
poraneous California Supreme Court orders that involved
delays of 7 months, 18 months, and 15 months without men-
tioning any “lack of diligence,” the Court of Appeals came
to the quite reasonable conclusion that the State Supreme
Court’s “lack of diligence” notation in the order denying Saf-
fold’s petition referred to an earlier 5-year delay that was
irrelevant to the tolling issue rather than to the 4%-month
delay that had preceded his most recent filing. See Saffold
v. Carey, 312 F. 3d 1031, 1035 (CA9 2002). It also noted
“that we have not been asked to provide any bright-line rule
for determining what constitutes ‘unreasonable’ delay under
California’s indeterminate timeliness standard. While such
a bright-line rule would certainly be welcomed, . . . such an
issue is more appropriately decided by the California Su-
preme Court or the California State Legislature.” Id., at
1036, n. 1.

As both Judge O’Scannlain—who wrote for the Court of
Appeals—and I understood the rule of law that animated our
remand, it was predicated on the assumption that the answer
to the timeliness question depended on what the California
Supreme Court had actually decided rather than on any con-

2This approach would apparently prove fruitless. See Tr. of Oral
Arg. 31.
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clusion that the Court of Appeals itself might reach concern-
ing the reasonableness of the 4%5-month delay under Califor-
nia law. See id., at 1034. That assumption, also applied by
the Ninth Circuit here, was consistent with the unequivocal
assertion in our opinion that if the California Supreme Court
had “clearly ruled” that the 4%-month delay was unreason-
able, “that would be the end of the matter,” even if the court
had also ruled on the merits. Saffold, 536 U. S., at 226.
Similarly, there is no inconsistency between our conclusion
in Saffold that the merits ruling “does not automatically
indicate that the petition was timely filed,” ante, at 197, and
the presumption applied by the Court of Appeals in this
case that an order decided entirely on the merits indicates
that the state court did not find the petition to be untimely,
see App. A to Pet. for Cert. 9, particularly when California
allows the petitioner to advance a variety of reasons to ex-
cuse a late filing, see, e. g., In re Robbins, 18 Cal. 4th 770,
780-782, 959 P. 2d 311, 318 (1998). Our rejection of the
words “‘on the merits’” as “an absolute bellwether” was
made in a case in which the order itself indicated that the
state court might have considered the petition untimely.
Saffold, 536 U. S., at 226. Given that ambiguous order, Saf-
fold did not foreclose the Court of Appeals’ presumption
that, by dismissing a petition solely on the merits, the state
court necessarily found the filing to be timely. The Court
of Appeals’ opinion in this case was therefore completely con-
sistent with both our holding and our reasoning in Saffold.

II

The Court of Appeals’ opinion was also consistent with
our prior habeas jurisprudence. While the present question
requires us to apply the tolling provision of a federal statute,
application of that provision ultimately rests on state-law
procedural rules. See 28 U. S. C. §2244(d)(2) (tolling federal
statute while “properly filed” application for state postcon-
viction relief is pending). To the extent that a possibly
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decisive state-law requirement is at issue, application of
AEDPA’s tolling provision is analogous to the question
whether denial of a state postconviction petition rested upon
an adequate and independent state ground.

Faced with such a question, it has been our general prac-
tice to try to determine the actual basis for the state court’s
decision rather than to resolve the state-law issue ourselves.
The mere fact that a federal petitioner failed to abide by a
state procedural rule does not prevent a federal court from
resolving a federal claim unless the state court actually re-
lied on the state procedural bar “as an independent basis for
its disposition of the case.” Harris v. Reed, 489 U. S. 255,
261-262 (1989) (internal quotation marks omitted). This
practice is consistent with the rule of Michigan v. Long, 463
U. S. 1032, 1042 (1983), that unless it is “clear from the opin-
ion itself” that the state court’s decision rested on an ade-
quate and independent state ground, we have appellate juris-
diction to review its resolution of a federal constitutional
question. And in cases in which a state-court order is silent
as to the basis for its decision, we have resorted to a pre-
sumption to reflect the role intended for such orders by the
state court that issued it. See Yist v. Nunnemaker, 501
U. S. 797, 803-804 (1991).

Until today, however, we have not directed the lower fed-
eral courts to decide disputed issues of state procedural law
for themselves instead of focusing on the actual basis for a
state-court ruling. The Ninth Circuit’s decision in this case
was entirely consistent with our past practice, and I would
adhere to that practice in confronting the question whether
habeas petitions advancing federal claims in California
courts were filed within a reasonable time as a matter of
California law. Cf. Brooks v. Walls, 279 F. 3d 518, 522
(CAT 2002) (Easterbrook, J.) (applying Harris and Ylst to
AEDPA’s “properly filed” requirement). The inquiry, then,
should focus on what the state court actually decided rather
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than what a federal court believes it could, or should, have
done.
11

Determining what the California Supreme Court has “ac-
tually” decided is sometimes easy and sometimes difficult.
Its rulings denying habeas corpus petitions generally fall
into three broad categories: those expressly deciding the
timeliness question, those deciding the merits without com-
ment on timeliness, and those that do not disclose the basis
for the decision.? To simplify the inquiry, a straightforward
rule can be applied to each type of order.

The easiest cases, of course, are those in which the state-
court order expressly states that a petition was either un-
timely or timely. As we have explained, if the state court’s
untimeliness ruling is clear, “that would be the end of the
matter,” even if the court had also ruled on the merits. Saf-
fold, 536 U.S., at 226. Conversely, an unequivocal holding
that a delay was not unreasonable should be respected even
if a federal judge would have decided the issue differently.*
The decision that a petition has been untimely filed need
not be explicitly stated; citation to a case in which a petition
was dismissed as untimely filed certainly would suffice.
Cf. Brief for Petitioner 27; Robbins, 18 Cal. 4th, at 814, n. 34,
959 P. 2d, at 340, n. 34 (explaining California’s practice of
citing certain cases for certain propositions).

More difficult are those cases in which the state court
rules on the merits without any comment on timeliness.

30rders resting on alternative grounds, such as the one in Carey v.
Saffold, 536 U. S. 214 (2002), may require special consideration.

4 At oral argument, California’s Deputy Attorney General agreed that if
the California Supreme Court had expressly decided that respondent
Chavis’ state habeas petition included a satisfactory explanation for the
3-year delay preceding his filing in that court, but decided against him on
the merits, the federal statute of limitations would have been tolled. See
Tyr. of Oral Arg. 19-20.

5 As I point out, infra, at 210, this is such a case.
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The Ninth Circuit deals with this situation by applying the
presumption that a ruling on the merits, simpliciter, means
that the state court has concluded that the petition was
timely. The Court today seemingly assumes—incorrectly—
that we rejected that presumption in Saffold. Even if we
did so sub silentio, however, I am convinced that the Court
should now endorse the Ninth Circuit’s presumption because
it is both eminently sensible as a matter of judicial adminis-
tration and entirely sound as a matter of law. Cf. Robbins,
18 Cal. 4th, at 814, n. 34, 959 P. 2d, at 340, n. 34 (explaining
that when the State argues that a procedural bar applies,
and the California Supreme Court’s order does not cite a case
imposing that bar, it means the claim is not barred on the
asserted ground). The interest in the efficient processing of
the dockets of overworked federal judges provides powerful
support for relying on a presumption rather than engaging
in de novo review of the questions whether the length of a
delay was excessive, whether the petitioner’s explanation for
the delay would be considered acceptable by a California
court, and whether a nonetheless unreasonable delay should
be excused because the petition raises an unusually serious
constitutional question. Cf. id., at 779-782, 959 P. 2d, at
317-318.

There are, of course, cases in which the Ninth Circuit’s
presumption may not be accurate. For example, a state
court may find the deficiencies in a claim so clear that it is
easier to deny it on the merits than to decide whether ex-
cuses for an apparently unreasonable delay are sufficient.
But whereas California judges may continue to follow the
easier route, under today’s holding federal judges apparently
must answer the timeliness question no matter how difficult
it may be and no matter how easy it is to resolve the merits.
A simple rule, applicable to all unambiguous rulings on the
merits, is surely far wiser than the novel ad hoc approach
that the Court appears to endorse today.
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A general rule could also apply to the most difficult situa-
tion, which arises when the state court denies a petition with
no explanation or citation whatsoever. Unlike an order that
indicates that a state court has ruled on the merits, a silent
order provides no evidence that the state court considered
and passed upon the timeliness issue. To resolve such cases,
I would adopt a presumption that, if a California court issues
an unexplained order denying a petition filed after a delay
of less than six months, the court considered that petition to
be timely; unexplained orders following a longer delay should
be presumed to be decisions on timeliness grounds. Califor-
nia’s use of a 6-month period for determining presumptive
timeliness in postconviction capital litigation—the only spe-
cific time period mentioned in California’s postconviction ju-
risprudence—provides a principled basis for such a double-
barreled presumption. See Cal. Rules of Court Policy
Statement 3, std. 1-1.1 (Deering 2005) (“A petition for a writ
of habeas corpus [in a capital case] will be presumed to be
filed without substantial delay if it is filed within 180 days
after the final due date for the filing of appellant’s reply brief
on the direct appeal . ..”). Moreover, a 6-month presump-
tion would be fully consistent with our holding in Saffold
that the 4%2-month delay in that case was not necessarily
unreasonable.®

Iv

The above standards provide me with two independently
sufficient reasons for concluding that the California Supreme
Court actually decided—not once, but twice—that the peti-

5The fact that a 6-month presumption would probably lead to the result
that noncapital habeas petitions filed by California prisoners would be
pending for somewhat longer periods than those filed in other States is
attributable to the peculiar features of California’s postconviction review
procedures. It is far wiser to place the responsibility for that conse-
quence on the State, which can readily modify its procedures, than unnec-
essarily to complicate the work of federal judges.



210 EVANS v. CHAVIS

STEVENS, J., concurring in judgment

tions filed by respondent in that court were untimely. In
one order, the State Supreme Court made its finding of un-
timeliness explicit; in the other, the 6-month presumption
should control.

First, as the Court notes ante, at 195, the California Su-
preme Court entered an order denying respondent habeas
relief on April 29, 1998, and respondent did not file his fed-
eral petition for habeas corpus until August 30, 2000—more
than a year later. The Court of Appeals found that the fed-
eral statute of limitations was tolled during this 16-month
period by a second set of state habeas petitions that respond-
ent initiated in the California trial court on January 25, 1999,
and that concluded with the entry of an order by the Califor-
nia Supreme Court on April 28, 2000. See App. A to Pet.
for Cert. 11-12. That finding was erroneous.

The California Supreme Court’s April 28, 2000, order, un-
like its 1998 order, was not silent. Instead, the April 2000
order cited three earlier California Supreme Court cases,
two of which stand for the proposition that a petition has
been untimely filed. See id., at 5; Robbins, 18 Cal. 4th, at
814, n. 34, 959 P. 2d, at 340, n. 34. Although the State did
not argue that respondent’s second habeas filing in the Cali-
fornia Supreme Court was untimely, see App. A to Pet. for
Cert. 8, n. 3, there is not even an arguable basis for disputing
that the California Supreme Court found respondent’s sec-
ond habeas petition to have been untimely filed. Given this
finding by the State Supreme Court, the Ninth Circuit
clearly erred (although not for the reasons claimed by the
Court).

Second, respondent’s November 5, 1997, state habeas pe-
tition was filed with the California Supreme Court more
than three years after the California Court of Appeal denied
review. Ante, at 195. The State Supreme Court denied
that petition without explanation. Ibid. The presumption
I described above—that an unexplained order following a
delay longer than six months was based on the state court’s
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conclusion that the petition was untimely—provides me with
a sufficient reason for concluding that respondent’s state ha-
beas petition was not pending during that 3-year interval.
Consequently, respondent’s federal habeas petition was also
untimely and should have been denied.

Accordingly, despite my profound disagreement with the
reasoning in the Court’s opinion, I concur in its judgment.
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In convicting respondent Sanders of, inter alia, first-degree murder, the
jury found four “special circumstances,” each of which rendered him
death eligible under Cal. Penal Code Ann. §190.2. At the penalty
phase, the jury was instructed to consider a list of sentencing factors,
including “[t]he circumstances of the crime . . . and the existence of any
special circumstances found to be true,” §190.3(a), and sentenced him to
death. The State Supreme Court invalidated two of the special circum-
stances on direct appeal, but nonetheless affirmed the conviction and
sentence. The Federal District Court subsequently denied Sanders ha-
beas relief, rejecting his claim that the jury’s consideration of invalid
special circumstances rendered his death sentence unconstitutional.
Reversing, the Ninth Circuit applied the rules for “weighing” States,
see Stringer v. Black, 503 U. S. 222, rather than “non-weighing” States,
see Zant v. Stephens, 462 U. S. 862, and found that Sanders had been
unconstitutionally deprived of an individualized death sentence.

Held:

1. The requirement that States limit the class of murderers to which
the death penalty may be applied, Furman v. Georgia, 408 U. S. 238
(per curiam), is usually met when the trier of fact finds at least one
statutory eligibility factor at either the guilt or penalty phase. Once
this narrowing requirement has been satisfied, the sentencer must de-
termine whether an eligible defendant should receive the death penalty;
many States channel this function by specifying aggravating factors
(sometimes identical to the eligibility factors) that are to be weighed
against mitigating considerations. In answering the question con-
fronted here—what happens when the sentencer imposes the death pen-
alty after finding a valid eligibility factor, but under a scheme in which
another eligibility factor is later held invalid—this Court has set forth
different rules for so-called weighing and non-weighing States. In a
weighing State, the sentencer could consider as aggravation only speci-
fied eligibility factors. Where the sentencer relied on an eligibility fac-
tor that was later invalidated, the sentencer was erroneously invited to
count the invalid factor as weighing in favor of death, thus “skewing”
the weighing process, Stringer, supra, at 232. Such automatic skewing
would not necessarily occur in a non-weighing State, however, which
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permitted the sentencer to consider aggravating factors different from,
or in addition to, the eligibility factors. This weighing/non-weighing
scheme seems needlessly complex and incapable of providing for the full
range of variations. This Court is henceforth guided by the following
rule: An invalidated sentencing factor (whether an eligibility factor or
not) will render the sentence unconstitutional by reason of its adding an
improper element to the aggravation scale in the weighing process un-
less one of the other sentencing factors enables the sentencer to give
aggravating weight to the same facts and circumstances. Pp. 216-221.

2. The jury’s consideration of invalid special circumstances in Sand-
ers’ case gave rise to no constitutional violation. In California, the
“special circumstances” listed in §190.2 are the eligibility factors de-
signed to satisfy Furman’s narrowing requirement. If the jury finds
the existence of one of those circumstances, it must “take into account”
a separate list of sentencing factors, including § 190.3(a)’s “circumstances
of the crime” factor. That factor has the effect of rendering all the
specified factors nonexclusive, thus making California (in this Court’s
prior terminology) a non-weighing State. Setting aside the weighing/
non-weighing dichotomy and applying the more direct analysis set out
here, two of the four special circumstances were invalidated, but the
remaining two are sufficient to satisfy Furman’s narrowing requirement
and alone rendered Sanders death eligible. Moreover, all of the facts
and circumstances admissible to prove the invalid eligibility factors
were also properly adduced as aggravating facts and circumstances
under the “circumstances of the crime” sentencing factor. Even if
§190.3(a)’s direction to consider “the existence of any special circum-
stances found to be true” placed special emphasis upon the facts and
circumstances relevant to the invalid factors, that impact “cannot fairly
be regarded as a constitutional defect in the sentencing process,” Zant,
supra, at 889. Pp. 221-225.

373 F. 3d 1054, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and O’CONNOR, KENNEDY, and THOMAS, JJ., joined. STEVENS, J., filed a
dissenting opinion, in which SOUTER, J., joined, post, p. 225. BREYER, J.,
filed a dissenting opinion, in which GINSBURG, J., joined, post, p. 228.

Jane N. Kirkland, Deputy Attorney General of California,
argued the cause for petitioner. With her on the briefs were
Bill Lockyer, Attorney General, Manuel M. Medeiros, State
Solicitor General, Robert R. Anderson, Chief Assistant At-
torney General, Mary Jo Graves, Senior Assistant Attorney
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General, and Ward A. Campbell, Supervising Deputy Attor-
ney General.

Nina Rivkind, by appointment of the Court, 544 U. S.
1017, argued the cause for respondent. With her on the
brief were Cliff Gardner and Eric E. Jorstad.™

JUSTICE SCALIA delivered the opinion of the Court.

We consider the circumstances in which an invalidated
sentencing factor will render a death sentence unconstitu-
tional by reason of its adding an improper element to the
aggravation scale in the jury’s weighing process.

I

Respondent Ronald Sanders and a companion invaded the
home of Dale Boender, where they bound and blindfolded
him and his girlfriend, Janice Allen. Both of the victims
were then struck on the head with a heavy, blunt object;
Allen died from the blow. Sanders was convicted of first-
degree murder, of attempt to murder Boender, and of rob-
bery, burglary, and attempted robbery.

Sanders’ jury found four “special circumstances” under
California law, each of which independently rendered him
eligible for the death penalty. See Cal. Penal Code Ann.
§190.2 (West Supp. 1995). The trial then moved to a penalty
phase, at which the jury was instructed to consider a list of
sentencing factors relating to Sanders’ background and the
nature of the crime, one of which was “[t]he circumstances
of the crime of which the defendant was convicted in the
present proceeding and the existence of any special circum-
stances found to be true.” §190.3(a) (West 1999). The jury
sentenced Sanders to death.

On direct appeal, the California Supreme Court declared
invalid two of the four special circumstances found by the

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging reversal.
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jury. It nonetheless affirmed Sanders’ death sentence, rely-
ing on our decision in Zant v. Stephens, 462 U. S. 862 (1983),
which, it said, “upheld a death penalty judgment despite in-
validation of one of several aggravating factors.” People v.
Sanders, 51 Cal. 3d 471, 520, 797 P. 2d 561, 589-590 (1990) (in
bank). It affirmed the conviction and sentence in all other
respects. We denied certiorari. Sanders v. California, 500
U. S. 948 (1991).

Sanders then filed a petition for a writ of habeas corpus
pursuant to 28 U. S. C. §2254 in the United States District
Court for the Eastern District of California, arguing, as rele-
vant here, that the jury’s consideration of invalid special cir-
cumstances rendered his death sentence unconstitutional.!
After Sanders exhausted various state remedies, the District
Cou