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DIGEST

or

LIVINGSTON'S MONTHLY LAW MAGAZINE

FOE 1854.

PREPARED AND ARRANGED IN THE FORM OF AN ALPHABETICAL INDEX.

VOLUME H.

ACADEMY :

Of Fine Arts not exempt from taxation under the statute exempting

"universities, colleges, academies, and schoolhouses." 281.

ACCOMMODATION BILLS:

(See Fraudulent Negotiations.)

ACCORD and SATISFACTION:

A promise by a debtor to give " satisfactory security" for the payment of a

portion of his debt, is a sufficient consideration for a release of the

residue by his creditor. 62.

ACCOUNTS:

How kept. 807.

ACKNOWLEDGMENT :

(See Wills, Execution of.)

ACKNOWLEDGMENT and PROOF OF DEEDS :

Forms for Alabama, 609. Arkansas, 610. California, 611. Connecticut,

612. Delaware, 612. Florida, 613. Georgia, 614, Illinois, 615.

Indiana, 616. Iowa, 616. Kentucky, 617. Louisiana, 618. Maine,

618. Maryland, 619. Massachusetts, 620. Michigan, 620. Mis

sissippi, 621. Missouri, 622. New Hampshire, 623. New Jersey,

624. New York, 624. North Carolina, 626. Ohio, 626. Pennsyl

vania, 627. Rhode Island, 628. South Carolina, 629. Tennessee,

630. Texas, 631. Vermont, 632. Virginia, 632. Wisconsin, 633.

ACKNOWLEDGMENT OF DEBT :

(See Statute of Limitations.)

ADMINISTRATORS :

1 . The administrator of a person domiciled at the time of his death in an

other state, can recover a debt due to his intestate in Pennsylvania,

without first taking out letters of administration in that state. 409.

Administrators are liable to accnunt for interest on funds in their
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hands, although no profit has been made upon them, unless the exi

gencies of the estate rendered it prudent that Ihey should hold the

funds thus uninvested. 411.

3. A litigation restricting the title to the assets is not such an exigency as

excuses the administrator from the duty of investing assets. 411.

ADMISSIBILITY OF OPINIONS :

(See Testimony.)

ADULTERY :

1 . Divorce for. 800.

2. When adultery of plaintiff may be set up. 801.

ADVICE OF COUNSEL:

Form of swearing to. 790, 792.

AFFIDAVITS:

1 . To be used on motion. 792.

2. To present inquest at the trial. 786

3. Verifying petition for discovery. 785.

4. Concerning change of place of trial. 793.

5. Of service of summons, etc., what to contain. 808.

6. Of advice of counsel. 790, 792.

7. To be marked and folioed. 792.

8. When necessary to enter default. 793.

9. On motion to change place of trial. 793.

10. In divorce cases. 800.

11. For arrest when filed. 800.

AFFIDAVIT OF DEFENSE:

1. Acts of assembly requiring specific affidavits of defense in certain cases

where copies of the instrument sued on are filed, are constitutional.

774.

2. A rule of court authorizing judgment for want of a specific affidavit

of defense is, in such cases, legal and proper. 774.

3. Where an affidavit by one of two several obligors stated, that the other

gave his judgment note " in payment and satisfaction" of the debt,

it was held not to disclose a defense to the action. 774.

4. A written promise for the payment of such amount as may come into

the hands of the promissor, is held to be an instrument in writing for

the payment of money. 774.

AGENCY:

1. One who has voluntarily constituted himself the agent of another, and

has. in that capacity, obtained information to which as a stranger he

could not have had access, is bound, in subsequently dealing with

his principal, as purchaser of the property which formed the subject

of his agency, to communicate all such information. 456.

2. A factor is to be considered as undertaking to hold the funds of his

principal subject to his order, and ho can not retain them upon the

ground of having paid claims against him, which he had received

notice from the principal not to pay. 513.

(See Reward for Arrest.)
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AGENT'S AUTHORITY:

(See Insurance.)

AGENT'S DECLARATION:

1 . The declaration of an agent is not admissible to establish the fact of

agency. 590.

2. But when other proper evidence is given, tending to establish the fact

of agency, it is not error to admit the declarations of the agent, ac

companying acts, though tending to Bhow the capacity in which he

acted.

3. When evidence is competent in one aspect, and incompetent in another.

it is the duty of the court to admit it, and control its effects by suit

able instructions to the jury. 590.

AGREEMENTS :

To be in writing, or entered. 792.

ALABAMA :

1 . Laws relating to the collection of debts in. 3.

2. Forms for the authentication of deeds in. 609.

3. Rights of married women in. 634.

4. Household and homestead exemption laws in. 99.

ALLOWANCES :

Extra, where to be applied for. 808.

ANIMALS, LIABILITY FOR :

(See Innkeeper.)

ANNUAL SALARY :

(See Public Officers.)

ANNUITY TABLE :

Showing the value of an annuity of one dollar at six per cent, at any

age from one to ninety four. 810.

APPEALS :

1 . A judgment can not be affirmed on appeal as to part of the amount recov

ered and reversed as to the residue, when a new trial is ordered as to

the part reversed. 385.

2. When an enumerated motion. 789.

3. When non-enumerated. 789.

4. Who to furnish papers in, and what papers. 790.

5. From surrogates' court, regulated. 804.

APPEARANCE:

1. Notice of, or of retainer. 785.

2. When may be entered, and how. 785.

ARGUMENT :

Cases reserved for. 787, 789.

ARKANSAS :

1 . Laws relating to the collection of debts in. 4.

2. Forms for the authentication of deeds in. 610.

3. Rights of married women in. 634.

4. Household and homestead exemption laws in. 99.
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ARREARS, RIGHT OF REPRESENTATIVE TO :

(See Dower.)

ARREST, PRIVILEGE FROM :

(See Practice.)

ARTICLE, NAME OF:

(See Trade Marks.)

ARTICLE, QUALITY OF:

(See Trade Marks.)

ASSAULT and BATTERY :

(See Damages.)

ASSETS, INTEREST ON :

(See Administrators.)

ASSIGNMENT :

(See Equity.)

ATTACHING CREDITORS:

Priority of. 770.

ATTACHMENT :

When to be issued for not returning process.

ATTORNEYS :

1 . The court has a general power to remove or suspend an attorney for

such immoral conduct as rendered him unworthy of confidence in his

official capacity. 200.

2. Admission of. 784.

3. Name and residence to be indorsed on process or papers to be served. 785.

4. To mark folios on papers. 792.

5. Duty to act as guardian ad litem. 796.

ATTORNEYS AUTHORITY :

(See Practice. Insurance. Choses in Action.)

AUCTION SALES:

A bidder at a sheriff's sale may retract his bid at any time before the

property is knocked down to him, although one of the conditions of the

sale is. that no person shall retract his or her bid. 551.

AVOIDANCE OF CONTRACT:

(See Infancy.)

BAIL:

When to justify. 808.

BAILMENT :

(See Contracts.)

BANK:

1. Accounts with, how kept. 807.

2. Orders upon, in what form. 807.

3. Bills forged. 696.

BANK BOOKS, ENTRIES IN :

(See Evidence.)

BANK CHECKS.

Fraudulent alterations of. 695, 696.
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BANKERS:

Frauds on. 675. .

BANKING :

It is not within the powers of a cashier to assign a judgment rendered in

favor of his bank. 242.

BANKRUPTCY:

(See Partnership.)

BANKRUPTCY, CERTIFICATE OF:

Bankruptcy is pleadable in bar to all actions and in all courts, and this bar

may be avoided whenever it is interposed by showing fraud in the

procurement of the discharge, or a violation of any of the provisions

of the bankrupt act. 653.

BANKRUPTCY, EFFECT OF DISCHARGE IN :

(See Liability or Carriers.)

BANKRUPT LAW OF MISSISSIPPI, 1841 :

A creditor of any class, whether he has or has not proved his claim against

the bankrupt, whether he has or has not participated in the bankrupt

proceedings, is not barred from suit or recovery on his claim, when

he can show that the discharge was fradulently obtained, and that

the bar is a nullity : Provided, he was ignorant of the fraud and there

were no circumstanees which would justly put him upon inquiry, and

he has not delayed action too long after coming to a knowledge of the

fraud. 654.

BANKS, LIABILITY OF:

(See Guarantee.)

BILL OF EXCHANGE :

1. Altered. 697.

2. As collaterals for advance. 691.

3. Lost. 695.

4. Stolen. 694, 698.

(See Partnership.)

BILL OF EXCEPTIONS:

1. On exceptions to the finding below, as "against the evidence," the

court of appeals can not say it is erroneous unless the evidence is all

before them. 270.

2. And it is not all before them where the only indication that the depo

sitions and other papers laid before them with the bill of exceptions,

are the same papers referred to in the bill, consists in a reference in

the bill to the papers by artificial marks, as " A," " B," etc.

BILLS OF EXCHANGE :

1. Where a bill of exchange, drawn in fact by, an agent upon his principal,

did not fully disclose the agency, but sufficiently implied it to put a

prudent man upon inquiry—Held, that evidence to discharge tho

drawer, by showing that he was not indebted to his principal, tho

drawee, was admissible, even against an indorser. 249.

2. Where there was an open account between the drawer and acceptor of

bills, and it was supposed at the time of the acceptance that the bal-
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ancc belonging to the drawer, in the hands of the acceptor, would, at

the maturity of the bills, cover them, and in that belief the bills were

received by an indorsee—held, that the bills were bills for value, in

the hands of the latter. 300.

3. The liabilities of parties to accommodation bills considered. 300.

4. The rules of equity relative to bills of exchange do not differ from those

of law. 300.

BILL PAID BY MISTAKE.

Entitled to recovery. 693.

BILL PAID SUPRA-PROTEST.

The drawer can only recover costs of protest. 698.

BILLS OF EXCEPTION:

1. How made and settled. 787, 788.

2. Within what time to be filed. 787.

3. When not served in time. 788.

4. What it should contain. 788.

5. Irrelevant matter to be stricken out. 788.

6. Mode of turning cases into. 787.

BONDS :

1. To be acknowledged or proved. 802.

2. By whom to be proved. 802.

BOOKS and PAPERS :

1. Discovery of. 785.

2. To bo kept by the several clerks. 784.

BREACH OF THE PEACE:

A constable or police officer has no right to arrest, without process, for a

breach of the peace, after the disturbance has ceased. 565.

BREACH OF CONTRACT

(See Damages.)

BRITISH GOVERNMENT :

Notice to persons having claims against. 95.

BROKERS AUTHORITY:

(See Brokerage.)

BROKERAGE, REAL ESTATE :

An authority given to a broker to sell real estate does not include an au

thority to sign the vendor's name to the contract. 481.

CALIFORNIA:

1. Laws relating to the collection of debts in. 4.

2. Forms for the authentication of deeds in. 611.

3. Rights of married women in. 635.

4. Household and homestead exemption laws in. 100.

CALIFORNIA SUBSCRIBERS:

Note upon. 96.

CALENDAR :

1. For general term to be printed. 791.

2. In what cases causes may be struck from. 789, 790.
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CAPITAL PUNISHMENT :

Original article on. 19. ,

CARRIERS, LIABILITY OF :

1 . A common carrier may be liable as such to a party injured by his negli

gence, though there be no privity of contract between the two. 312.

2. The operation of a discharge in bankruptcy considered. 312.

CASE:

1. Agreed upon by parties. 790.

2. On motion for review, or to set aside verdict or nonsuit, how made and

settled. 787.

3. Within what time to be filed. 787.

4. To be turned into exceptions. 787.

5. To be inserted in papers on appeal. 790.

6. To review proceedings before referee. 787.

7. To be numbered by the line, when. 787

CASES :

1 . When to be printed. 790.

2. Not provided for by statute nor these rules. 809.

CAUTION, WANT OF:

(See Stolen Bills of Exchange.)

CEDED COUNTRY, LAW OF:

(See International Law.)

CERTIFICATE OF DEPOSIT.

CERTIFICATE OF COUNSEL:

To character, etc., 784.

CERTIORARI :

To remove interlocutory proceedings, where to be heard, and to have pre

cedence. 793.

CIRCUIT :

Number of counsel to examine witness and to sum up, limited. 786.

CHAMPERTY :

The doctrine of champerty and maintenance is now only applied to the

purchase of controverted titles, productive of naked litigation, among

persons claiming the same thing by different titles, and is only enforced

(if at all) in cases when there is an adverse right claimed under an inde

pendent title, not in privity with the assignor or seller, and not under a

disputed right claimed in privity, or under a trust for the assignor or

seller. 653.

CHANCERY, LATE COURT OF, IN NEW YORK:

(See Partition.)

CHANCERY :

1 . It is a proper mode of pleading in equity to anticipate and avoid the de

fenses which the defendant is supposed to set up. 653

2. Complainant may anticipate and avoid the defense of a discharge and

certificate in bankruptcy, by showing the same were obtained byfraud

or in violation of the bankrupt act. 653.

CHECKS IN BLANK. 688.
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CHILDREN :

To be read so as to include daughters in the construction of wills. 178.

CHOSES IN ACTION:

The fact that a claim is disputed will not forbid its transfer or alignment :

nor trill public policy aroid such a sale because it may become neces

sary in the assignee to set aside the fraud of the debtor in order to ef

fectuate his purchase. 653.

CITY RAILROADS:

The authority and obligations of municipal corporations oorjdJcrcd in refer

ence to the streets. 584.

CIVIL ACTIONS, ARRESTS IN:

(See Practice.)

CLERK :

To keep the books, etc. 784.

CO. DEBTOR, PART PAYMENT BY:

(See Statute of Limitations.)

COLLECTIONS :

(See Administrators.)

COMMON CARRIERS:

1. Although a carrier can not (in New York) restrict his liability by mere

notice, he may do so by special contract with the owner. 239.

2. Common carriers are not liable for remote and extraordinary rcsultd

of their negligence, such as could not have been anticipated by ordi

nary skill and foresight. 491 .

COMMON CARRIER'S LIABILITY :

Restrictions of. 27.

COMPENSATION:

(See Agency.)

COMPENSATION, CLAIMS FOR :

(See Salvage.)

COMPOUND, NAME OF:

(See Trade Marks.)

CONCEALMENT:

(See Fraud.)

CONDITIONAL FEE:

(See Counsel.)

CONDITIONS PRECEDENT:

1. A party purchased a patent right with the privilege to reassign the right

and receive back the consideration for it, if after having given the im

provement patented a thorough trial for nine months, he should not be

able to make it profitable. By the act of the other party, in promis

ing, and then neglecting to furnish him with materials for making the

trial, he was prevented from doing so. A year after the assignment,

he offered, and tho other parties accepted, a re-assignment of the right.

Held. 1. That the purchaser was excused from making the prescribed nine

months' trial, by the neglect of the seller to perform the promise to

provide materials. 298.
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Held. 2. That the acceptance of the re-assignment by the seller was a

waiver of the condition. 298.

Where an act, as the payment of money, is to be performed between two

specified days, it must be performed before the commencement of the

latter day. 556.

CONFESSION OF JUDGMENT :

In California executions may issue where judgment is confessed on two

notes to become due for the purpose of securing 12 per. cent, per an

num on the judgment, before maturity. 778.

CONFESSIONS :

(See Criminal Practice.)

CONFIDENTIAL COMMUNICATIONS :

(See Testimony.)

CONNECTICUT :

1 . Laws relating to the collection of debts in. 5.

2. Forms for the authentication of deeds in. 612.

3. Rights of married women in. 636.

4. Household and homestead exemption laws in. 100.

CONSIDERATION :

The father of a bastard child, the mother being of full age, in order to

avoid a prosecution, proposed to marry her. In consideration of her

father's consent to the marriage, he executed a bond, with surety

conditioned that he would live with his daughter, and maintain her

and her child, and not desert her, but treat her as an affectionate

husband should do. Held, that the consideration of the bond, and

the bond itself, were legal and valid, and that desertion by the hus

band rendered the obligors liable. 587.

(See Accord and Satisfaction. Promissory Note. Bills of Ex

change. Written Contract.)

CONSIDERATION, WANT OF:

(See Accommodation Bill.)

CONSIGNED GOODS:

(See Bills of Exchange.)

CONSIGNEE, INSOLVENCY OF :

(See Bills of Exchange.)

CONSTABLE'S AUTHORITY :

(See Breach of the Peace.)

CONSTRUCTION :

1. An instrument in the form of a deed, but limited to take effect at the

termination of grantor's natural life—Held, a deed, not a will. 80.

2. Where defendant wrote a letter to the plaintiff, a teacher, stating cer

tain terms on which his fellow-townsmen desired to engage her servi

ces, and she accepted the invitation of the latter and taught the school

—Held, that the letter should be construed as merely suggesting terms

upon which a contract might be made, not as offering a definite con

tract for acceptance. 425.
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CONSTRUCTION OF WRITTEN PROMISE TO PAY SUMS NOT

SPECIFIED:

(See Affidavit or Defense.)

CONSPIRACY :

H. and others were indicted for having conspired to cause the officers of

the F. D. Bank to violate the statute prohibiting the circulation of for

eign bank bills of a less denomination than five dollars, and for hav

ing then threatened them with a number of actions for penalties, unletss

they paid to them S3.000—Held, that the indictment was good. 7-10

CONSTITUTIONAL RIGHT :

(See Legislative Grant.)

CONTRACTORS :

(See Principal and Agent.)

CONTRACTING PARTIES:

I. A sale will not be set aside as fraudulent, simply because the buyer

was at the time unable to make the payment agreed upon, and knew

his inability, and did not intend to pay. 56.

'2. No man is under obligation to make known his circumstances when he

is buying goods. 56.

3. Contracting parties are bound to disclose material facts known to each.

but of which he supposes the other to be ignorant, only when they

stand in some special relation of trust and confidence in relation to

the subject-matter of the contract. 58.

4. But neither one will be protected if he docs any thing, though slight, to

mislead or deceive the other. 58.

CONTRACT OF SALE :

(See Deposit.)

CONTRACTS, DELIVERY OF:

(See Construction of Contracts.)

COPYRIGHT TRANSLATIONS :

A translation of a book is no infringement of copyright

CONSTRUCTION OF BOUNDARIES:

(See Deed.)

CONSTRUCTION OF INDORSEMENTS :

(See Promissory Notes.)

CONTRACTS:

1 . A contract negotiated by mail, is formed when notice of acceptance of

the offer is duly deposited in the post-office, properly addressed. 261.

2. This rule applies, although the party making the offer expressly re

quires that if it is accepted, speedy notice of acceptance shall be given

him. 261.

3. When there is imbecility or weakness of mind in one contracting party.

and plain inadequacy of consideration in the contract, equity will re

lieve the injured party from his agreement, without strict proof of

fraud or undue influence. 264.

4. Where ale was sold in barrels upon an understanding that the barrels

should be returned by the purchaser, and if not returned they should
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be paid for by him at a stipulated price—Held, that this was a bail

ment of the barrels, and not a sale. 431 .

5. The date of an instrument is so far a material part of it, that an alter

ation of the date, by the holder after execution, will void the instru

ment. 462.

6. If a deed be inter partes, as between A. and G., a third party, H., can

not sue thereon, although it purports to be made for his sole advant

age. 476.

7. P., in connection with some two hundred other subscribers, signed a

paper, by which he promised to pay a certain sum of money for the

erection of a church, the association for that purpose to be formed

whenever sufficient funds were raised—Held, that an action against

his representatives, upon this subscription, could not be sustained.

477.

8. The written memorandum of a contract for the sale of real estate, which

is required by the statute of frauds in Pennsylvania, must state the

consideration, as well as describe the subject-matter of the sale.

478.

9. S. and B. contracted to make a tour of the United States for the purpose

of giving concerts. By the terms of their agreement, S. was to receive

from B. one third of the profits ; and in the course of the tour S. was

accustomed to style himself " agent" of B.—Held, no partnership. 480.

10. Where A. agrees to do a specified thing, for which B. is to make a

specified compensation, and A. only performs his contract in part, he

may recover for such part performance pro rata, subject to the deduc

tion of special damages caused by his default. Two cases. 544.

11. Parol evidence can not be admitted to vary the terms of a written

contract. Illustration of this rule. 547.

CONTRACTS, CONSTRUCTION OF :

When plaintiff purchased of defendant rosin to be delivered "when called

/or next week," but failed to call for it during the week, and a few

days after the time had expired the rosin was consumed in afire, which

destroyed defendant's establishment—Held, that the rosin stood at the

plaintiff's risk. 296.

CORPORATIONS :

1. A corporation maybe liable in damages for instituting a malicious pros

ecution. 217.

2. It is a good plea to a declaration on a judgment obtained against a cor

poration of New Jersey, in another state, that the process was served

upon its president when accidentally in that state. But if the corpo

ration sends its officers and agents into another state, and transacts its

business there, it is liable to be sued in that state. 218.

3. A corporation may maintain an action for libel, for words published of

them, and relating to their trade or business, by which they have

incurred special damages. 356.

4. Corporations may hold land as tenants in common, though not as joint

tenants. 575.



xiv Digest of Contents.

COSTS :

1. Extra allowance, when and to whom applied for. 808.

2. On conditional order, when to be paid. 791.

(See New Trials.)

COUNSEL, RIGHTS OF:

It is unprofessional and unconscientious for a lawyer, who hag abandoned

his case without trying it, a term or two before trial, to claim a fee

conditional upon the success of his client, although his client was suc

cessful. 358.

COUNSEL :

1. Number to examine witnesses, etc. 786.

2. Only one to be heard on a side, when and how long. 786.

3. To indorse his name on affidavit of service when he takes a default. 789.

COUNTS :

Separate, how stated. 809.

COUNTY TREASURER :

Money to be paid to. 806.

CREDITORS:

Effect of Mississippi bankrupt act of 1851 on. 65-1.

CREDITORS, ATTACHING:

Priority of. 770.

(See Partnerships.)

CRIMINAL CASES:

May be heard on any day in term. 791.

CRIMINAL LAW:

1 . A verdict of " guilty," of a crime of inferior degree, implies a verdict of

1! not guilty" of every higher crime of which the prisoner might have

been convicted under the indictment; and this implied verdict is not

affected by the reversal of the conviction for the inferior crime.

332.

2. Juries are not judges of the law in criminal cases. Their power, in

that respect, is no greater in criminal than in civil cases. 538.

CRIMINAL PRACTICE:

1. When one of the jurors in a criminal case separated himself from the

panel, but it was shown that while he was absent he conversed with

no one—Held, that the separation was no ground for a new trial. 389.

2. The omission of the indorsement from an indictment does not vitiate it.

So held in Massachusetts. 390.

3. On a trial for murder, the statements made by the prisoner while

under examination before the jury summoned to make inquisition

concerning the death, and previously to the bringing any charge

against him, are admissible as evidence for the prosecution. 454.

CRIMINAL TRIALS:

The jury are not judges of the law in criminal trials under the federal

laws; they are bound to take the law from the court. 275.

CUMULATIVE LEGACIES:

(See Legacies.)
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CUSTOM:

(See Promissory Notes.)

DAMAGES:

1. The rules of law relative to the measure of damages and the admission

of evidence in actions against common carriers of passengers, for per

sonal injuries received through their negligence, considered. 441.

2. The rights of officers and private persons in making service of process

considered. 443.

3. In what cases verdicts will be set aside on the ground of excessive

damages. 443.

4. Although a party obtaining damages for injuries received through the

default of another was himself guilty of negligence, yet that will not

defeat his recovery unless his negligence contributed to cause the in

jury. 446.

5. J. W. contracted to sing at the plaintiff's theater, and nowhere else,

during a specified time. G. procured her to break this contract—Held,

on demurrer, that he was liable in damages, under the rule of law

giving a remedy for enticing away servants. 498.

(See Bill Paid Supra Protest. Railroad Companies. Railroad Law.)

Trespass.

DAMAGES FOR LANDS TAKEN:

(See Railroad Companies.)

DAMAGES, MITIGATION OF :

(See Slander.)

DEBTOR AND CREDITOR:

A person may contract to labor for another during life, in consideration of

receiving his support; but his creditors have the right to inquire

into the intention with which such an arrangement is made, and it

will be set aside if entered into to deprive them of his future earn

ings. 60.

DEBTS :

Laws for collecting in Alabama, 3. Arkansas, 4. California, 4. Con

necticut, 5. Delaware, 6. Florida, 6. Georgia, 6. Illinois 6.

Indiana, 8. Iowa, 8. Kentucky, 9. Louisiana, 9. Maine, 10.

Maryland, 10. Massachusetts, 10. Michigan, 10. Mississippi, 11.

Missouri, 11. New Hampshire, 12. New Jersey, 12. New York,

13. North Carolina, 14. Ohio, 15. Pennsylvania, 16. Rhode

Island, 17. South Carolina, 17. Tennessee, 17. Texas, 18. Ver

mont, 18. Virginia, 18. Wisconsin, 19.

DEEDS :

1. A grantor may by express terms exclude the bed of a river, or a high

way, mentioned as a boundary ; but if without language of exclusion

a line is described as along or upon, or as running to, the highway or

river, or as by or running to the bank of, the river, these expressions

carry the grantee to the center of the highway or river. 82.

2. The court will take pains to construe the words used in a deed in such



xvi Digest of Contents.

a way as to effect the intention of the parties, however unskillfully

the instrument may be drawn. 289.

3. Bat a court of law can not exchange an intelligible word plainly em

ployed in a deed for another, however evident it may be that the

word used was used by mistake for another. 289.

4. Examples of lay conveyancing. 289.

(See Construction.)

DEEDS, FORMS FOR THE AUTHENTICATION OF:

Remarks on. 609.

DEFAMATION, ACTIONS FOR :

The inconsistency of the rules of pleading and evidence in actions for

defamation, commented upon and explained. 189.

DEFAULT :

1. Rule by, counsel taking to indorse his name on the papers. 789.

2. In proceedings by mandamus. 793.

3. For not appearing to oppose motion. 789.

DEFENSES :

Separate, etc., how stated. 809.

DEGRADING QUESTIONS:

When a witness has been asked whether he has not been convicted of

a certain infamous crime, and has been allowed to refuse to answer,

counsel have the right to comment on the refusal, in addressing the

jury, and draw inference from it unfavorable to witness' credibility.

323.

DEFECT IN INDEX:

(See Recording of Deeds.)

DELAWARE:

1. Laws relating to the collections of debt in. 6.

2. Forms for the authentication of deeds in. 612.

3. Rights of married women in. 637.

4. Household and homestead exemption laws in. 100.

DELIRIUM TREMENS:

(See Insanity.)

DELIVERY BY CARRIERS :

(See Evidence or Custom.)

DELIVERY, TIME APPOINTED FOR :

(See Contracts.)

DEMURRAGE :

The owners of a vessel chartered to carry passengers and merchandise from

Liverpool are liable for hospital and other charges connected with the

passengers when failing to fulfill the requirements of charter. 703.

DEMURRER :

When heard. 789.

DEPOSIT :

Where wheat was delivered to a warehouseman upon the understanding

that it might be put in mass with other wheat owned or received in

ptore by the warehouseman, and should be at his disposal, and further
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that he should be bound, on demand from the owner, to return a like

amount of -wheat or to pay the highest market price at the time, at his

own option—Held, that this transaction was not a deposit, nor a

mutuum, but a contract of sale. 251.

DISCOUNT :

Of a forged bill by a broker. 693.

DISCOVERY :

Of books and papers, etc. 785.

DISHERISON OF HEIRS :

(See Wills.)

DISABILITIES :

One who has lost his memory and understanding is entitled to legal pro

tection, whether such loss is occasioned by his own misconduct or by

an act of Providence. 266.

DIVORCE :

1. No judgment by default in. 789.

2. Proceedings in, regulated. 800, 801.

DONATIO CAUSA MORTIS:

A gift of a specific chattel is good by way of a donatio causa mortis, when

it appears to have been the intention of the donor to give the individ

ual chattel, and not to make a nuncupative will of his whole estate,

although the chattel given may have composed nearly the whole prop

erty of the donor. 451.

DOWER:

Where a widow filed a bill against the alienee of her husband to recover

dower, but died before, and decree was pronounced—Held, that her

personal representative could not recover rents and profits of the es

tate accruing between the commencement of the suit and the death of

the widow. 490.

DRUNKENNESS:

(See Disabilities.)

DUTY OF DISCLOSURE :

(See Contracting Parties.)

DUPLICITY :

(See Indictment.)

EDITORIAL NOTICE:

To readers. 89.

EFFECT OF ANSWER IN EQUITY:

(See Statute of Frauds.)

EMANCIPATION :

(See Master and Slave.)

EMPLOYERS, LIABILITY OF:

(See Master and Servant.)

ENDORSEMENT :

1. Of name and residence of attorney on process. 785.

2. Of counsel on affidavit to take default. 789.
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ENUMERATED MOTIONS:

Practice in New York Supreme Court relative to. 789.

EQUITABLE PROTECTION:

(See Rights of Married Women.)

EQUITABLE RELIEF:

(See Contracts.)

EQUALITY OF PARTITION :

Directions as to. 803.

EQUITY:

1. Whenever a remedy is more full and complete in equity than at law,

or from the subject-matter of a suit, or the circumstances surrounding

it, more full and perfect relief can be had in equity than at law, equity

trill take jurisdiction. 653.

2. When an equitable interest in a chose in action is vested in the holder

by assignment, his rights will be enforced in equity if there is no legal

remedy, or the remedy at law is a doubtful or a difficult one. 653.

3. Courts of equity are not ousted of an original jurisdiction because the

same has been assumed by courts of law, or has been conferred upon

the latter by statute. 653. (See Fraud.)

EQUIVALENTS, USE OF:

(See Patents.)

ESTATE :

(See Donatio Causa Mortis.)

ESTATES TAIL :

1. A bequest to one in fee, with a subsequent limitation to his l.'sue, does

not create an estate tail. 487.

2. Courts have no power to decree a sale in partition which will affect

the rights of persons not in esse. 487.

(See Wills.)

ESTOPPEL :

Where B. and S. were the sole and only surviving members of three dis

tinct firms, but each composed of the same individual members, and

B. in the state of Louisiana, in his inventory and schedules filed in

the bankrupt court, represented that the firms of S., B. k Co., and M.,

B., H. k Co., in the state of Mississippi, were each largely indebted

to B., S. & Co., in the state of Louisiana, and S. also made the same

representations in his schedules and inventory in bankruptcy, in the

state of Mississippi, and which indebtedness of said firms of S., B. k

Co., and M., B., H. & Co., to B., S. k Co., were sold as assets for the

benefit of the creditors of the firm of B., S. k Co., by the order and

decree of the bankrupt court in the state of Louisiana to C.—Held,

B. & S. upon principles are estopped from denying the existence,

amount, and validity of said indebtedness, both as to C. and his as

signee. 653.

(See Railroad Law.)

EVIDENCE:

V. Where, in an action for breach of promise of marriage the plaintiff had
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introduced evidence tending to show an offer of marriage made to her

by the defendant, and a preparation for the marriage on her part—

Held, that she was properly allowed to give evidence of her own

declarations made to her friends at the time of her preparations, and

explaining their purpose, as proof that her preparations were made in

acceptance of defendant's offer. 269.

2. Where a reward is offered for the detection and conviction of an offender,

and a person is convicted, the record of the conviction is evidence in

an action for the reward that the person convicted was the true offend

er. 773.

3. The defendant was indicted for larceny of a cow, and offered evidence

that previous to killing the cow he had made various declarations to

the effect that he was authorized by the owner of the cow to kill and

sell her, and that ho intended to do so, in pursuance of the authority

—Held, that these declarations were admissible as part of the res

gestae. 318.

4. In a suit brought upon a note formerly owned by a bank in which the

maker of the note was a depositor, by one to whom the bank transfer

red the note after it fell due—Held, that entries in the books of the

bank, a»d in the depositor's pass-book, were admissible to show that

the note had been duly paid. 374.

5. In impeaching the credibility of a witness, one is not restricted to an

inquiry as to his " truth and veracity," but show his general bad

character ; but he can not show any particular acts of an immoral

character which he may have committed. 595.

6. Where an attorney is consulted merely as a friend, and neither he nor

the person consulting him understands that the relation of attorney and

client exists between them, the attorney is not excused from disclosing

the communication in a court of justice. 460.

7. The plaintiff's clerk copied entries of goods sold from the drayman's de

livery-book every Saturday night, and the charges so copied were

afterward compared and corrected by the drayman himself—Held,

that the books containing these entries were inadmissible to prove

the delivery of the articles charged, when unsupported by the test

imony of the drayman. 483.

(See Agent's Declaration.)

EVIDENCE BY ENTRIES IN DAY-BOOK :

1 . When a wife leaves her husband voluntarily, it must be shown in order

to make him liable for necessaries furnished to her, that she could

not stay with safety. Personal violence, either inflicted or threatened,

will be sufficient cause for such separation. 599.

2. Necessaries of dress furnished to a discarded wife must correspond

with the pecuniary circumstances of the husband, and be such articles

as the wife, if prudent, would expect, and the husband should furnish,

if the parties lived harmoniously together. 599.

3. A day-book copied from a blotter, in which charges are first made, is

not a book of original entries. 599.
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EVIDENCE IN MITIGATION

(See Defamation.)

EVIDENCE, MINUTES OF :

(See Trial.)

EVIDENCE OF CUSTOM :

By the contract expressed in the bill of lading, the defendant agreed to

transport from Buffalo 1o Chicago certain goods, and deliver them to

the plaintiff, who was the consignee at Chicago where the plaintiff

had a wharf at which he was doing business, and where the goods

might have been delivered from the propeller; but the defendant also

had a wharf to which his vessel was accustomed to run. and where

she delivered her freight—Held, that it was competent for the de

fendant to Bet up a custom or usage in the port of Chicago, that good.'

should be delivered at the wharf selected by the master of the ves

sel, and that consignees should receive their goods there, with aver

ment of knowledge of such custom in the plaintiff, and that this con

tract was made in accordance with it. 518.

EVIDENCE OF PROVOCATION:

(See Slander.)

EXCEPTIONS :

1. Within what time to be filed. 787.

2. When not served in time. 788.

3. What to contain. 788.

4. Irrelevant matter to be stricken out. 788.

.5. Mode of turning case into. 787.

EXCUSE :

(See Conditions Precedent.)

EXECUTOR'S LIABILITY FOR COSTS :

1. Where an executor or administrator prosecutes a claim of the estate in

good faith, and fails, he is not personally liable for costs. 710.

2. A general judgment against an administrator plaintiff for costs is a

judgment against the estate only ; and an execution on such a judg

ment, issued against him personally, is erroneous. 710.

3. The case of Ewing vs. Furness, 13 Stat. Rep., 531, examiaed and

overruled. 710.

t. The doctrine of "stare decisis" considered, explained, and enforced.

710.

5. The maxim, "communis error facit jus," in its relation to the doctrine

of " stare decisis." 710.

FAILURE OF CONSIDERATION :

(See Release. Promissory Note.)

FAILURE TO NOTIFY :

(See Forged Bills.)

FIFTH SECTION MISSISSIPPI BANKRUPT LAW OF 1841 :

The fifth section, act of 1841. did not intend that the proving of claims

by creditors should affect an absolute abandonment of all claims
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against the future acquisitions of the bankrupt, but simply a waiver

of all rights of such creditors in law or equity inconsistent with the

bankrupt proceedings, in case the bankrupt should obtain a discharge

which was not " impeachable for some fraud or willful concealment

of his property." 653.

FIRE INSURANCE :

In a fire policy it was provided that the company should not be liable for

any loss occasioned by the explosion of a steam boiler. An explo

sion took place, which so far shattered the building that the fire in

the furnace and stove set up in it was communicated to the wood-work

and machinery—Held, that the company were not liable for the

damage thus done by fire. 429.

FIXTURES :

The criterion of fixtures—what kinds of machinery in woolen manufac

turing are fixtures. 228.

FOLIOS :

To be marked on certain papers. 790, 792.

FLORIDA :

1 . Laws relating to the collection of debts in. 6.

2. Forms for the authentication of deeds in. 613.

3. Rights of married women in. 637.

4. Household and homestead exemption laws in. 101.

FORECLOSURE :

1. Where a father deeded property to his sons, intending it as a gift subject

to his own and his wife's support during their lives, and took from

them a note and mortgage as security therefor; but just previous to

his death delivered up the notes to his sons—Held, that this delivery

of the note and the original intent of the parties was a good defense

to an action on the mortgage by the executor. 558.

2. Suits regulated. 794.

3. Infants and absentees in. 794.

4. Judgment in. 794.

5. Surplus money. 795.

6. Duty of sheriff or referee. 795, 796.

FORGED ACCEPTANCE :

To bill of exchange. 692.

FORGED BILLS.

1. Forged bill paid by drawee. 692.

2. Forged bill paid supra-protest. 697.

3. Forged government bills. 693.

4. When the holder who paid the money did not give notice the day the

bill became due, he could not recover. 694.

FORGED INDORSEMENT : (See Bills of Exchange.)

FORGERY :

It is not forgery to procure fraudulently the genuine signature of a per

son to an instrument, by reading it falsely to him. 392.

^iee Bank Checks.)
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FORWARDING MERCHANTS :

A. St Co., forwarding merchants at Philadelphia, paid freight ou goods in

transit from New York, consigned to several firms in Cincinnati, and

delivered the goods to B., a carrier, on a promise to deliver them to

a second carrier to be sent to the agents of A. & Co., in the line of

their destination. In a suit brought by A. & Co. against B., who lost

the goods—Held, that the plaintiffs could maintain the action and

recover the entire amount of the loss for the benefit of the several

owners. 522.

FRAUD :

In cases where the party by fraud has kept concealed the rights of com

plainant, and has thereby delayed him in the assertion of those rights,

lapse of time ought not, on principles of justice, be admitted to repel

belief. On the contrary, it would seem that the length of time dur

ing which the fraud has been successfully concealed and practiced,

is rather an aggravation of the offense, and calls more loudly upon •

court of equity to grant ample and decisive relief. 654.

(See Bankruptcy. Certificate of Deposit. Sheriff's Sale.)

FRAUDS, STATUTE OF:

1 . The best rule for the construction of the statute of frauds, upon the

subject of part performance is, that every contract is within the stat

ute, except when there has been such a part performance as can not

be compensated in damages. 192.

2. The recital of a parol agreement in the answer of a defendant in equity

is not a "memorandum'' in the sense of the statute, unless the de

fendant waives the statute as a defense. 193.

FRAUDULENT ALTERATIONS :

(See Bank Checks.)

FRAUDULENT :

Bills and checks 687, 702.

FRAUDULENT DISCHARGE IN BANKRUPTCY:

Where discharge and certificate in bankruptcy are obtained by fraud, or

in violation of the bankrupt act, it is not necessary to institute pro

ceedings in bankrupt court to annul the same, for when so obtained

they are absolutely void, and will be treated as nullities in all courts

whatsoever, whenever it is shown they were obtained by fraud.

564.

FRAUDULENT NEGOTIATIONS.

1. To a plea by the acceptor of a bill of exchange that it was to the

knowledge of the holder negotiated by fraud, it is sufficient to reply

that he had no knowledge of the fraud and that the bill was indorsed

to him for a good consideration. 692.

2. It is no defense that the bill was taken under circumstances which

ought to have excited suspicions ; it must be shown that there was

gross negligence. 695.

FRAUDULENT REPRESENTATIONS :

(See Sale and Delivery.)
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FUGITIVES FROM JUSTICE, SURRENDER OF :

A fugitive from the justice of one of the United States to another may

be arrested and detained in order to his surrender, by authority of

the latter, without a previous demand for his surrender by the execu

tive of the state whence he fled. 340.

GENERAL CHARACTER :

(See Slander.)

GEORGIA :

1. Laws relating to the collection of debts in. 6.

2. Forms for the authentication of deeds in. 614.

3. Rights of married women in. 638.

4. Household and homestead exemption laws in. 101.

GROSS NEGLIGENCE:

(See Failure or Consideration.)

GUARANTEE :

M. being largely indebted to the R. C. Bank, assigned a bond and mort

gage of his to the American Trust Company, and applied the pro

ceeds to the payment of his debt, the bank at the same time guaran

teeing the final collection of the amount due on the bond and mortgage

—Held, that the guarantee was good, and the bank would be liable

on it, in case the bond and mortgage were not paid off. 597.

GUARANTORS.

1. Their liability. 706.

2. The doctrine of merger examined. 708.

GUARDIANS:

1. Attorneys compelled to act in certain caseB. 796.

2. Who may be appointed. 797.

3. Not to receive fund without security. 797, 798.

4. Security to be given on appointing general guardians. 797.

5. How appointed. 798.

6. To give security. 798.

7. Petition for appointment of. 798.

HANDWRITING OF DRAWER:

(See Bills of Exchange.)

HOUSEHOLD AND HOMESTEAD EXEMPTION :

Laws relating to, in Alabama, 99. Arkansas, 99. California, 100. Con

necticut, 100. Delaware, 100. Florida, 101. Georgia, 101. Illi

nois, 102. Indiana, 103. Iowa, 103. Kentucky, 104. Louisiana,

104. Maine, 105. Maryland, 106. Massachusetts, 106. Michigan,

107. Mississippi, 108. Missouri, 108. New Hampshire, 109. New

Jersey, 110. New York, 111. North Carolina, 112. Ohio, 112.

Pennsylvania, 114. Rhode Island, 114. South Carolina, 114.

Tennessee, 115. Texas, 116. Vermont, 116. Virginia, 117. Wis

consin, 117.
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HOUSEHOLD FURNITURE :

A watch 'will not pass under a bequest of " -wearing apparel," nor of

" household furniture and articles for family use." 182.

HUSBAND AND WIFE :

(See Consideration.)

ILLEGAL CONTRACTS:

Money paid for the purpose of settling or compounding a prosecution for a

supposed felony can not be recovered back by a party paying it. 393.

ILLINOIS :

1. Laws relating to the collection of debts in. 6.

2. Forms for the authentication of deeds in. 615.

3. Rights of married women in. 638.

4. Household and homestead exemption laws in. 102.

IMMATERIAL EVIDENCE:

1. The court has a right to reject evidence offered in support of imma

terial issues, although neither party objects to it. 376.

2. Certain evidence offered in an action for assault and battery held im

material. 376.

IMPEACHMENT OF WITNESS :

(See Evidence.)

IMPLIED WARRANTY:

(See Vendor and Vendee.)

INDIANA :

1 . Laws relating to the collection of debts in. 8.

2. Forms for the authentication of deeds in. 616.

3. Rights of married women in. 638.

4. Household and homestead exemption laws in. 103.

INDICTMENT :

1 . A count in an indictment which sufficiently charges one offense, is not

rendered bad by the addition of averments, insufficiently setting forth

another. 202.

2. In what cases a person indicted for misdemeanor may plead by an at

torney. 326.

3. An indictment which charges the prisoner with uttering " a false, forged,

altered, and counterfeit bank note," is " repugnant." 334.

(See Criminal Practice. Conspiracy. Larceny.)

INDORSERS, NOTICE TO :

What is necessary to constitute a depositing of notice of protest in the post-

office, considered. 378.

INDORSEMENT, PROOF OF :

(See Bills of Exchange.)

INFANTS:

1. An infant who has an allowance from the court, or from any other

source, sufficient to provide him with necessaries suitable to his for

tune and condition, is not ordinarily liable for necessaries supplied on

credit. 412.
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2. The deed of an infant is voidable only. He may ratify it, or not, upon

attaining his majority. 474.

3. If of the age of 14, to join in petition. 798.

4. When proceeds of estate exceed $500. 799.

INFANCY:

Where an infant contracted to work for six months, to receive no pay un

less he worked out the time—Held, that he might avoid the contract

on the ground of infancy, and sue in assumpsit for work and labor

performed, although he did not work out the full lime. 557.

INFORMALITY :

(See Bill of Exceptions.)

INFORMAL SPECIFICATION :

What constituted. 699.

INFRINGEMENT :

(See Patents.)

INNKEEPER, LIABILITY OF :

An innkeeper is prima facie liable for the death of an animal in his pos

session, but may free himself from liability by showing that the death

was not occasioned by negligence on his part. 461.

INQUIRY, WANT OF:

(See Stolen Bill of Exchange.)

INSANITY :

What kinds of insanity constitute a defense to a charge of murder, consid

ered. 395.

INSANITY FROM DRUNKENNESS:

(See Disabilities.)

INSURANCE :

1. A mortgagee who has insured the mortgaged property at his own ex

pense, and for his own benefit,- is entitled (in case of loss within the

policy before payment of the mortgage debt) to recover both the

amount of his insurance and the mortgage debt. 69.

2. An assignment by one partner to the other of his partnership interest in

the insured property, is not within the clause which prohibits assign

ments without notice to the company. 255.

3. Notice to the agent of the company is notice to the company. 255.

4. A party entering upon the lands of the state without license, and there

erecting a house, has no interest therein sufficient to constitute a foun

dation for a contract of insurance. 502.

5. An " agent and surveyor" of an insurance company, " authorized to

take applications for insurance and to receive the cash per eentage to

be paid thereon," has no power to effect insurances. 503.

6. The agent of an insurance company has the power of receiving notice

of other insurances on the same property, and indorsing them on the

policy. 504.

INTEREST OF WITNESS :

(See Testimony.)

2
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INTEREST, RATE OF:

A note payable in specified bank notes, with twelve and a half per cent,

interest is not usurious, although there is no evidence that the bank

notes are worth less than their nominal value. 482.

INQUESTS :

1 . At trial when taken. 786.

2. Hovr prevented. 786.

INTERNATIONAL LAW:

In California, a contract entered into antecedent to the passage of the act

abolishing all laws previously existing in California, will not be ren

dered nugatory by the fact that at the time of its execution it was void,

under the Mexican laws, by reason of usury. 541.

INVOLUNTARY PAYMENTS:

A payment is to be considered involuntary when it is made to prevent the

detention of persons or property, or to procure their release from de

tention. 246.

IOWA :

1. Laws relating to the collection of debts in. 8.

2. Forms for the authentication of deeds in. 616.

3. Rights of married women in. 638.

4. Household and homestead exemption laws in. 103.

IRREGULARITY:

When to be specified in notice. 789.

IRRELEVANT MATTER :

Motion to strike out. 792.

ISSUES OF LAW :

When heard. 789.

ISSUES OF FACT:

1. When heard. 788.

2. When to be settled. 801.

ISSUE, NOTE OF:

For general term, when to be filed. 791 .

JOINT STOCK COMPANIES:

The representatives of deceased shareholders are not held to be entitled to

prove calls due. 729.

JUDGMENT :

1. Book of, to be kept by clerk. 784.

2. By default, when. 789.

3. On special verdict, when to be applied for. 789.

4. In mortgage foreclosure cases. 794.

5. Where to be applied for, on default. 809.

6. Of nonsuit before referees. 788.

7. Docket of judgment, book for. 784.

(.See Appeals.)

JUDICIAL KNOWLEDGE:

The court will not take judicial notice that A. B. G., a former prosecuting
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attorney, and A. B. G., the present judge of the court below, are one

and the same person. 335.

JUDICIAL RECORDS:

(See Evidence.)

JURIES, RIGHTS OF :

(See Criminal Law.)

JURISDICTION :

(See Equity. Fraudulent Discharge in Bankruptcy.)

JURY, POWERS OF :

(See Criminal Trials.)

JUSTICE'S RETURN:

How amended. 809.

KENTUCKY :

1. Laws relating to the collection of debts in. 9.

2. Forms for the authentication of deeds in. 617.

3. Rights of married women in. 639.

4. Household and homestead laws in. 104.

LANDS IN TEXAS:

Decisions of supreme court relative to. 715-729.

LANDS IN THE CITY OF NEW YORK :

1. How to be sold. 796.

2. How in foreclosure cases. 795, 796.

3. Of infants, how sold. 798.

LAND OWNERS, RIGHTS OF:

(See Railroads.)

LARCENY:

1. Where a person stole at one time goods which severally belonged to

five different owners—Held, that he was liable to indictment and con

victions for five distinct larcenies. 524.

2. Where a person was indicted for the larcenious taking of money, and it

was proved on the trial that the person from whom the money was

taken had acquired it by the sale of intoxicating liquors in violation

of law—Held, that the indictment nevertheless lay. 765.

LAW AND EQUITY:

(See Statute of Limitations.)

LAW BOOKS:

Notices of new. 528, 714.

LAW FIRMS :

(See Partnership.)

LAW MAGAZINE:

1. Legal rates of postage on. 97.

2. Notice of. 89.

LAW REGISTER FOR 1854:

Notice of. 92.

LAWYERS IN THE COUNTRY :

Editorial notice to. 92.
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LEGACIES:

The testator left legacies as follows :

1. By his will : " I give to my natural daughter, Mary Shean, ■f2.000."

2. By a codicil : I add .£3.000 to the ■£2.000 to which Mary Shean is

entitled under my will."

3. By a later codicil : " Not having time to alter my will and to guard

against any risk, I hereby charge my estates with the sum of ■;C20,000

for my daughter Mary Dickson."

Held, that the last legacy was substitutional, not cumulative. 383.

(See Wills.)

LEGALITY OF CITY RAILROADS:

(See City Railroads.)

LEGISLATION:

It is unconstitutional for a legislature to submit an act to the people for

ratification. So held in New York. 403.

LEGISLATIVE GRANT:

1 . A legislative grant of authority to a city by its generally received, though

not its corporate name, is good. 779.

2. The ordinances passed by the city councils of Philadelphia on the 16th

day of February. 1854, authorizing a subscription of fifteen thousand

shares in the North Western Railroad Company, is not in violation of

the provisions of the act of February 2d, 1854, known as the consoli

dation act, nor in violation of the vested rights of the citizens of the

then county of Philadelphia ; nor is it contrary to their constitutional

right to be exempt from taxation, except by their representatives. 779.

LEGITIMACY OF CHILDREN:

May be determined in an action for divorce. 801.

LENDER'S HAZARD:

(See Interest.)

LETTERS :

(See Construction.)

LIABILITY :

(See Common Carriers.)

LIABILITY ON EXECUTION :

(See Pledger's Interest. Partnership. Goods.)

LIABILITY OF HUSBAND:

(Sec Evidence by Entries in Daybooks.)

LIABILITY OF PARTIES:

(See Bills of Exchange.)

LIABILITY FOR SUPPORT:

(See Parent and Child.)

LIABILITY FOR TORTS:

(See Corporations.)

LIBEL SUITS, RIGHT TO MAINTAIN:

(See Corporations.)

LIFE INTEREST IN MONEYS:

How estimated. 804.
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LIMITATIONS :

Where there were mutual dealings between two parties for thirty years,

the defendant was not permitted to set off a single bill under seal,

drawn by plaintiff and guaranteed to by defendant which was due and

payable more than twenty years before suit brought. 607.

(See Fraud. Right of Way.)

LOST BILL.

When advertised, the right to recover. 695.

LOST CHECKS.

Want of caution in paying.

LOUISIANA :

1 . Laws relating to the collections of debt in. 9.

2. Forms for the authentication of deeds in. 618.

3. Rights of married women in. 639.

4. Household and homestead exemption laws in. 104.

LUNATICS :

1. Committees to pay costs, when. 800.

2. Compensation of. 800.

MACHINERY:

(See Fixtures.)

MAGNETIC TELEGRAPH:

(See Patent Law.)

MAINE :

1. Laws relating to the collection of debts in. 10.

2. Forms for the authentication of deeds in. 618.

3. Rights of married women in. 639.

4. Household and homestead exemption laws in. 105.

MAINTENANCE :

(See Champerty.)

MALICIOUS PROSECUTION:

Probable cause is a question of law, and not one of fact. 739.

MANUMISSION :

(See Wills.)

MARINE INSURANCE:

Where one insurance company had insured a vessel for five calendar

months, with use of the globe, and the vessel was re-insured by an

other company for a single voyage, which could be easily ended long

before the expiration of the five months, it was held that the first com

pany named had an insurable interest in the vessel. 601.

MANDAMUS :

Proceedings in. 793.

MARRIAGE OF MINOR DAUGHTERS:

(See Parent and Child.)

MARRIED WOMEN:

Where one married woman deposited money with another married woman,

and suit was brought by the depositor and her husband against the
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depositary and her husband, to recover a balance of the sum deposited,

it was held that the joinder of the wives as plaintiff and defendant

was improper, and that suit should have been brought by the husband

of one against the husband of the other. 592.

MARRIED WOMEN, RIGHTS OF :

1. A court of equity will not restrain the husband or his assignee from

collecting a legal chose in action due the wife, until suitable provision

be made for her, where the aid of such court is unnecessary, in order

to reduce the chose in action into possession. 511.

2. Laws relating to, in Alabama, 634. Arkansas, 634. California, 635.

Connecticut, 636. Delaware, 637. Florida, 637. Georgia, 638.

Illinois 638. Indiana, 638. Iowa, 638. Kentucky, 639. Louisi

ana, 639. Maine, 639. Maryland, 640. Massachusetts, 640. Mich

igan, 641. Mississippi, 641. Missouri, 641. New Hampshire, 642.

New Jersey, 642. New York, 643. North Carolina, 644. Ohio,

644. Pennsylvania, 645. Rhode Island, 645. South Carolina,

645. Tennessee, 646. Texas. 646. Vermont, 646. Virginia, 647.

Wisconsin, 647.

MARTIAL LAW:

A military officer, acting under martial law. is justified by an order of his

superior officer, if apparently within the scope of the lattcr's author

ity. 354.

MARYLAND :

1. Laws relating to the collection of debts in. 10.

2. Forms for the authentication of deeds in. 619.

3. Rights of married women in. 640.

4. Household and homestead exemption laws in. 106.

MASSACHUSETTS:

1. Laws relating to the collection of debts in. 10.

2. Forms for the authentication of deeds in. 620.

3. Rights of married women in. 640.

4. Household and homestead exemption laws in. 106.

MASTER and SERVANT :

An employer is not liable to one of his employees for an injury sustained

by the latter in consequence of the misfeasance or neglect of others of

his employees engaged in the same general business. 362.

MASTER and SLAVE :

As between master and slave, the master has the right of emancipation

except so far as it is restricted or taken away by statute. 206.

MATERIAL ALTERATION:

(See Contracts.)

MECHANICS' LIEN:

(See Mortgage to secure Future Advances.)

MERITS :

Affidavit to prevent inquest. 786.

MICHIGAN :

1. Laws relating to the collection of debts in. 10.
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2. Forms for the authentication of deeds in. 620.

3. Eights of married women in. 640.

4. Household and homestead exemption laws in. 107.

MILITARY OFFICERS, LIABILITIES OF:

(See Martial Law.)

MISREPRESENTATIONS :

(See Warranty.)

MISREPRESENTATIONS and CONCEALMENTS :

(See Stock Subscriptions.)

MISSISSIPPI:

1. Laws relating to the collection of debts in. 11.

2. Forms for the authentication of deeds in. 621.

3. Rights of married women in. 641.

4. Household and homestead exemption laws in. 108.

MISSISSIPPI BANKRUPT LAW OF 1841 :

The bankrupt law of 1841 was a legislative confiscation of existing rights

for the benefit of the debtor, with the privilege to the creditor to avoid

the same for fraud on the part of the bankrupt when it became known

to him. 654.

MISSOURI :

1. Laws relating to the collection of debts in. 11.

2. Forms for the authentication of deeds in. 622.

3. Rights of married women in. 641.

4. Household and homestead exemption laws in. 108.

MISTAKE:

1 . The delivery of an official commission to a party vests in him the au

thority of the office ; and a misnomer of the party in the commission

is not material. 77.

2. If such an error be Important, only the government can question the

title of the officer, and his official acts are valid until he is remov

ed. 77.

MONEYS:

1. Orders for payment of. 807.

2. Of infants, when invested. 804.

3. Brought into court, to whom paid 806.

4. Accounts of, how kept. 807.

5. Of infants, not to be paid to guardians without security. 798.

MORTGAGE, CANCELLATION OF :

(See Foreclosure.)

MORTGAGE LIEN:

1 . A mortgage, which is the earliest lien on a tract of land, and which

was given for a part of the purchase money, is not divested by a sale

on a subsequent judgment for the balance of the purchase money not

secured by the mortgage. 708.

2. Where a purchaser at a sheriff's sale has bid the full price of property

under the erroneous belief that the sale would divest all liens, it is the

duty of the court to give relief by setting aside the sale. 708.
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3. Semllc—That such relief may be given by the court even after the con

firmation of the sale. 708.

MORTGAGE TO SECURE FUTURE ADVANCES :

1. A mortgage given to secure future advances is good against subsequent

liens, although the covenant to make the advances is contained in a

separate instrument not recorded. 730.

2. Where such a mortgage was given to secure advances, to enable the

mortgagor to build, it -was held that the liens of mechanics for build

ing materials and labor were not to be preferred to the lien of the

mortgage, which was recorded prior to the commencement of the

building, although the advances were not made until afterward.

730.

MOTIONS :

1. Classified. 789.

2. Enumerated and non-enumerated. 789.

3. When to be noticed. 789.

4. Papers to be furnished, and by whom. 789.

5. Non-enumerated when to be noticed. 791.

6. May be founded on petition or affidavit. 792.

7. To strike out irrelevant or redundant matter. 792.

8. To make a pleading more definite. 792.

MUNICIPAL CORPORATIONS:

It is within the power of a state legislature to authorize a municipal cor

poration to subscribe for the stock of a joint stock company, and to

raise funds for such subscription by levying taxes upon the individual

members of the corporation. 28.

MUNICIPAL SUBSCRIPTIONS:

(See Railroad Corporations.)

MUTUAL INSURANCE COMPANIES:

Liability of, to taxation. 705.

NECESSARIES, LIABILITY FOR :

(See Infants.)

NEGLIGENCE :

(See Damages.)

NEGOTIATION BY MAIL :

(See Co-ntracts.)

NEW HAMPSHIRE :

1. Laws relating to the collection of debts in. 12.

2. Forms for the authentication of deeds in. 623.

3. Rights of married women in. 642.

4. Household and homestead exemption laws in. 109.

NEW JERSEY:

1. Laws relating to the collection of debts in. 12.

2. Forms for the authentication of deeds in. 624.

3. Rights of married women in. 642.

4. Household and homestead exemption laws in. 110.
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NEW TRIALS:

What costs the court, on granting a new trial for insufficient evidence,

should impose on the party obtaining a new trial. Two cases. 453.

NEW YORK:

1. Laws relating to the collection of debts in. 13.

2. Forms for the authentication of deeds in. 624.

3. Rights of married women in. 643.

4. Household and homestead exemption laws in. 111.

NEXT FRIEND:

How appointed. 797.

NON-RECOVERY: (See Forged Bills.)

NON-SUIT :

1. Before referee. 788.

2. At the trial restricted. 788.

NORTH CAROLINA:

1. Laws relating to the collection of debts in. 14.

2. Forms for the authentication of deeds in. 626.

3. Rights of married women in. 644.

4. Household and homestead exemption laws in. 112.

NOTE OF ISSUE :

When to be filed. 791.

NOTICE, FAILURE OF:

(See Stolen Bills of Exchange.)

NOTE OF PROTEST:

When notice of protest is properly sent by mail, it may be sent by the

mail of the day of the dishonor. If not, it must be mailed in timo

for the mail of the next day ; except that if there is none, or it closes

at an unseasonably early hour, then notice must be mailed in season

for the next possible mail. 85. (See Insurance.)

NOTICE :

1 . Of retainer equivalent to appearance. 785.

2. Of claim to surplus in a foreclosure. 795.

3. The mode of bringing on motions. 789.

4. Of non-enumerated motions, to be for first day of time, and accompa

nied with copy papers. 791.

NUISANCE:

A powder-house, located in a populous part of a city, and containing

large quantities of gunpowder, is, per se, a nuisance. 386.

(See Railroad Law.)

NULLITY OF MARRIAGE :

1. What to be shown on reference. 801.

2. Not to be declared by default. 802, 789.

OFFICERS :

1. To act as guardians. 796.

2. To require securities to justify. 802.

3. How compelled to return process. 785.

3
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OFFICIAL COMMISSION :

(•See Mistake.)

OHIO:

1. Laws relating to the collection of debts in. 15.

2. Forms for the authentication of deeds in. 626.

3. Rights of married women in. 644.

4. Household and homestead exemption laws in. 112.

ORDER :

1. Refused or granted conditionally, no subsequent application on same

facts to be made to another judge. 808.

2. To show cause. 789.

3. For discovery of books, operates as a stay of proceedings, when. 786.

4. To stay proceedings with a view to move to change place of trial,

regulated. 793.

5. On petitions, how entered. 792.

6. On banks for payment of money. 807.

7. For appointing guardians, 797.

8. When to be revoked. 808.

9. Of reference in divorce cases. 801.

10. Extending time to answer, how obtained. 788.

OWNERSHIP OF GOODS-

(See Larceny.)

PAPERS :

1. And books, how discovered. 785.

2. What to be furnished on motions. 789, 790.

3. To be marked by folios and printed. 790.

4. By which party to be furnished. 789, 790.

5. Where to be filed. 784.

PARDONS:

1. When it appears from the record, and the pardon itself, that the

governor was misinformed, and executed the pardon tmder the im

pression that there was a subsisting judgment, when there was none,

the pardon is void. 327.

2. When it appears on the record that an appeal was taken merely for

delay and to get time to apply for the pardon, and the governor was

not apprized of the appeal, the pardon is void. 327.

3. When the pardon remits the I: imprisonment, provided die fine be first

paid," when no fine was in fact imposed, the pardon is void. 327.

PARENT AND CHILD:

1. A father has no right of action against those who aid in the marriage,

though against his consent, of his minor daughter, based upon his

right to her society and service during her minority. 203.

2. In cause of such a marriage, the right of the husband to the society

and service of his wife, is exclusive and paramount to that of the

father. 203.

3. Where upon a divorce the custody of the children had been assigned to
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the mother—Held, that the father was not liable to the mother for

her expenses incurred in their support. 237.

PAROL EVIDENCE:

(See Writings.)

PAROL GIFT:

A parol transfer of land requires to be supported by exclusive possession.

448.

PARTITION :

1. Reference as to title in. 803.

2. Directions when sale is necessary. 803.

3. All lands held in common to be embraced in one action. 802.

4. Power of the late court of chancery in New York, to order. 768.

PARTNERSHIP :

1 . Where one draws a bill upon himself in the name of the partnership

of which he is a member, accepts it, and then negotiates it, this is on

its face an individual transaction, and the partnership is not liable,

unless upon proof that the bill was drawn for its benefit. 251.

2. A partnership formed for the purpose of carrying on the practice of

law is legal; and the responsibilities and rights incident to other

partnerships, attach in general to law partnership. 359.

3. Where the same parties composed three distinct firms, at different places

and under different names, and which were entirely separate and dis

tinct from each other, and kept their business books and accounts ac

cordingly, upon the bankruptcy of all the firms—Held, that the social

creditors of one firm in a court of equity can enforce payment of

stated accounts or balances due it from the other firms. 653.

PARTNERSHIP, EVIDENCE OF:

(See Contracts.)

PARTNERSHIP GOODS :

On au execution against one partner, the partnership goods may be taken

and the debtor partner's interest sold, subject to the payment of the

partnership debts. 563.

PAROL EVIDENCE:

(See Contract.)

PARTITION :

(See Estates Tail.)

PART PAYMENT BY CO-DEBTOR :

(See Statute or Limitations.)

PART PERFORMANCE:

(See Contract. Statute of Frauds.)

PATENTS :

1 . A sale of a patented article to an agent employed by the patentee to

purchase it, is not, per se, an infringement, though it may tend to

prove an infringement. 314.

2. The use of an equivalent is not an infringement of a patent when the

use of the equivalent is expressly disclaimed in the specification and

claim. 316.
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3. When a patentee describes a machine, and then claims it as described.

he is understood to claim, and his patent covers, not only the precise

forms he has described, but all other forms which embody his inven

tion. The application of this rule illustrated. 420.

4. Where an invention consists of several parts, each of them new inven

tions, the imitation of any of them is an infringement of the patent.

507.

5. History of the invention of the electric telegraph. 531.

6. A claim to the exclusive right to every improvement in which electric

or galvanic current is the power, and the result the marking of signs

or letters at a distance, is too broad, and covers too much ground. 531  

PATROL AGREEMENT:

Among attorneys not allowed. 792.

PAYEE, ABSENCE OF :

(See Tender.)

PAYEE, IDENTITY OF :

(See Written Contract.)

PAYMENT :

When the seller of goods accepts, at the time of sale, the note of a third

person, unindorsed by the purchaser, in payment, the presumption in

that the payment was intended to be absolute ; and though the note

should be dishonored, the purchaser will not be liable for the value

of the goods. 434. ,

PENNSYLVANIA :

1. Laws relating to the collection of debts in. 16.

2. Forms for the authentication of deeds in. 627.

3. Rights of married women in. 645.

4. Household and homestead exemption laws in. 114.

PEOPLE, SUBMISSION OF THE LAWS TO :

(See Legislation.)

PERFORMANCE OF CONTRACT :

(See Condition Precedent.)

PERSON:

A penal statute in North Carolina does not embrace slaves for punishment,

unless they are specified. 283.

PERSONAL IDENTITY:

(See Judicial Knowledge.)

PERSONAL PROPERTY. SITUS OF:

(See Taxation.)

PERSON TO BE SEIZED :

(See Search Warrant.)

PETITIONS :

:. On appeals from surrogates. 804.

2. What to state. 804.

3. Orders on, not to recite contents of. 792.

PLACE OF TRIAL :

How changed. 793.
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PLACES TO BE SEARCHED:

(See Search Warrant.)

PLEA BY ATTORNEY:

(See Indictment.)

PLEADING :

1. Damages which do not necessarily result from the main act complained

of, though they may be its natural effect, are regarded as special

damages, and should be so set out in the declaration. 473.

2. The application of this rule illustrated. 473.

(See Chancery.)

PLEADINGS :

1. To be plainly written, and folios marked. 790, 792.

2. To be abbreviated for the court. 790.

3. When copied, not to be given out in divorce cases. 802.

PLEDGEE'S INTEREST :

On execution against the bailee, goods pledged may be taken and sold, sub

ject to the right of redemption in the bailer and general owners. 561.

POINTS :

To be served and furnished. 790.

POLICY, CONSTRUCTION OF :

(See Fire Insurance.)

POWERS OF CASHIER :

(See Banking.)

POWERS OF THE STATES :

(See Fugitives from Justice.)

POWDER HOUSE :

(See Nuisance.)

PRACTICE :

1. A defendant who may have been liable to arrest for money received

by him as agent, is not liable to arrest in a suit upon a judgment

obtained against him in another state for that cause. 464.

2. The courts should summarily dismiss a suit instituted by an attorney

without the plaintiff's authority, although his course may have been

subsequently ratified by the plaintiff. 470.

2. A man charged with crime before a committing magistrate, but dis

charged on his own recognizance, is not privileged from arrest on civil

process while returning from the magistrate's office. 472.

3. Where the record showed that a party was in court by his counsel at

the time an order of reference was entered, and made suggestions as

to the form of the order—Held, that the reference might subsequently

be set aside upon the ground that he had never consented to it. 560.

4. When not provided for by rules. 809.

PRINCIPAL AND AGENT:

Contractors undertaking the construction of works for a company are no

less the servants of their principals because they work by contract

and for a stipulated price ; and the principals are liable for all acts of

the contractors, performed under their contract. 53.
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PRINCIPAL, PURCHASE FROM:

(See Agency.)

PRIVILEGED COMMUNICATIONS:

An action for libel will not lie, upon a communication published by jurors,

acting in the exercise of their functions, whether the communication

be a perfect verdict or the expression of opinion by individual juror*,

merely. 467. (See Evidence.)

PROCESS:

1. Name of attorney to be indorsed on. 785.

2. Compelling return of. 785.

PROFESSIONAL SKILL:

(See Surgery.)

PROMISSORY NOTES:

1. The indorsement upon a note of the words " received, renewed," may be

construed to import a receipt of the interest due, and an agreement of

the renewal of the note. 84.

2. A note given for money lost at play, is good in the hands of a bona fide

indorsee, at common law. 552.

3. There is no difference between the liability of the guarantor and the

indorser of a promissory note. 553.

4. An indorser who has received due notice of protest for the non-payment

of a note held by the bank, will not be discharged because a prior in

dorser was not thus notified, notwithstanding it was a usage of the bank

to give notice of protest to all indorsers of paper not paid at maturity.

554.

4. An agreement by the holder of a note to give the principal debtor time

for payment without depriving himself of the right to sue, does not

discharge the surety. 737. (See 701, 702.)

PROOF OF ACCEPTANCE:

(See Bills of Exchange.)

PROOF OF CLAIM :

(See Bankrupt Law of 1841.)

PROTEST :

(See Promissory Note.)

PUBLIC CONVEYANCES:

(See Law of Sunday.)

PUBLIC OFFICERS:

Where the duties of an officer are specific, and not continuous during the

year, an annual salary attached to the office will be apportioned with

reference to the duties performed, and not to lapse of time. 216.

RAILROADS :

1. After the assessment and payment of damages by a railroad company

for the right of way across a person's land, such person has no right

to build cattle guards across the road without the company's permis

sion. Nor are the company under obligation to build fences on either

side of the road. 493.
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2. The plaintiff, a passenger in the defendants' car, being about to be car

ried beyond the station where he intended and had a right to stop,

jumped from the train, notwithstanding the warnings of the conductor

and brakeman, and was injured—Held, that he could not recover

damages from the company. 515.

3. When the plaintiff allowed the defendants to construct their road over

his common of pasture, and to occupy it for railroad purposes for two

years without objection—Held, that he was estopped in equity from

subsequently objecting. 580.

4. A railroad, as ordinarily conducted, though situated in a city, is not a

public nuisance, such as will be abated by a court of equity. 580.

RAILROAD COMPANIES:

1. A lunatic, traveling under his father's charge, was, during his father's

absence, put out of the car for non-payment of fare, by a conductor

unaware of his insanity, and was run over by a following train—

Held, that the case involving negligence on the part of the father, the

company were not liable. 36.

2. Railroad companies are not liable for necessary consequential damages

accruing to premises not taken by them from the prudent construction

and operation of their roads. 39.

3. But they are liable for diverting a stream of water from its natural

course to the injury of a neighboring proprietor. 39.

4. The owner of animals suffered to go astray, and trespassing upon a rail

road, can not recover for their destruction by a train, without negli

gence on the part of the servants of the company, even where the com

pany is under a special statutory obligation to fence their road, and

have omitted to do so. Two cases. 44.

5. If the expense of fencing the railroad track off from his remaining

land falls on one whose land is in part taken for a railroad, this

should be considered in appraising his damages. 222.

6. General benefits likely to result to the owner of such land, in common

with all his fellow-citizens, from the building of the road, do not go

to diminish his damages. 222.

7. Where plaintiff's land was taken for a railroad and his damages ap

praised, and adjoining land of his used for a cartway by the com

pany, while constructing their road—Held, that his claim for a com

pensation for such use was not barred by the appraisal. 225.

8. But a further claim advanced by plaintiff, for damages to his adjoining

land, by reason of blasting of rocks during the necessary excavations

for the track, was held to be so barred. 225.

RAILROAD CORPORATIONS:

1. Municipal subscriptions to. 123.

2. In determining whether an act of the legislature is constitutional, we

must look to the body of the constitution itself for the reasons. The

general principles of justice, liberty, and right, not contained nor ex

pressed in that instrument, are no proper elements to base a judicial

decision upon. 123.
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3. If such an act be a written general grant of legislative power—that is,

if being a law, and if it be not forbidden expressly or impliedly, either

by the state or federal constitution, it is valid. 123.

4. To make it void, it must be clearly not an exercise of legislative author

ity, or else be forbidden so plainly as to leave the case free from all

doubt. 123.

5. An act of assembly authorizing subscriptions by a city to the stock of a

railroad corporation, is not forbidden in article first, section thirteenth

of the state constitution of Pennsylvania ; that section not being a

restriction upon the legislative authority of the two houses, but a

bestowal of privilege upon the separate branches. 123.

6. Such act does not impair the obligation of any existing contracts, nor

does it attempt an impossibility by creating a contract : but merely

authorizes the corporations to make one, if they shall see proper.

123.

7. This is not such an injury to plaintiff's lands, goods, or person, that they

are entitled to judicial remedy for it, agreeably to section eleven,

article nine. It is no injury at all, except on the gratuitous assump

tion that it is forbidden in some other part of the constitution. 123.

8. It does not violate the right of acquiring, possessing, or protecting prop

erty secured by section first, article nine. The right of property is not

so absolute but that it may be taxed for public benefit. 123.

9. This is not a taking of private property for public use without compen

sation, contrary to section tenth, article nine. When property is not

seized and directly appropriated to public use, though subjected in the

hands of the owner to greater burdens than before, it is not taken. 123.

10. It can not be said that the plaintiffs will be deprived of their prop

erty in violation of section eleventh, article nine. The settled mean

ing of the word "deprive,'' as there used, is the same as that of

"taken," in section ten. 123.

1 1 . An act of assembly to authorize the taking of private property for

private use would be unconstitutional, because it would not be legisla

tion, but a mere decree between private parties ; but this is no taking,

in any sense, for any purposes or for any uses. 123.

12. Plaintiffs have no ground for complaint against the acts of assembly

now in question because they authorize the creation of a public debt,

of which they may be required hereafter to pay a part in the shape of

taxes, for by taxation alone can any harm ever come to them. 123.

13. If it be within the scope of our legislative powers, with consent of the

local authorities, to permit assessments of local taxes, for the purpose

of assisting the corporation to build railroads, bearing to tax payers

the relation which these roads do, then the laws complained of are

unobjectionable. 123.

14. Taxation is a legislative right and duty which must be exercised by

the general assembly through the medium of laws passed by them

under their authority. 123.

15. The power of the assembly with reference to taxation is limited by
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their own discretion. For its abuse, members are accountable to

nobody but their own constituents. 123.

16. By taxation is meant a certain mode of raising revenue, for public

purposes, in which the community that pays it have an interest. The

right of the state to lay taxes has no greater extent than this. 123.

17. The act of a legislature authorizing contributions to be levied for a

mere private purpose, or for a purpose which, although public, is one

in which the people, from whom they are exacted, have no interest,

would not be law, but a sentence commanding a judicial payment of

a certain sum by one portion or class of people to another—the power

to make such a law is not legislative but judicial, and was not given

to the assembly by the general grant of legislative authority. 123.

18. But to make a tax law unconstitutional, when thus granted, it must

be apparent that the community taxed can have no possible interest

in the purpose to which their money is to be applied. This is more

especially true if it be a local tax. Local authorities have them

selves levied taxes in pursuance of an act of assembly. 123.

19. If, therefore, making a railroad be a mere private affair, or if the

people of Philadelphia have manifestly no interest in the railroads

which run to and toward the city from Easton and from Wheeling,

then the laws are unconstitutional. 123.

20. But if railroads are not private affairs, but public improvements,

then it is the right and duty of the state to advance commerco and

promote the welfare of the people, by making them, or causing them

to be made, at the public expense. 123.

21 . If the state declines to make desirable or public improvements, she may

permit it to be done by companies. The fact that it is made by a private

corporation does not take away its character as a public work. 123.

22. The right of the company by which it is made to be compensated for

the expense of constructing it, by taking tolls for its use, though it

gives the corporation an interest in it, does not extinguish the interest

of the public, nor make the work private, because, to say nothing of

other advantages, though the public may pay toll, still they can travel

on it much cheaper than without it. 123.

23. The state may, therefore, rightfully aid in the execution of such

public works by delegating to corporations the right of eminent do

main, as she always does, or by the execution of the taxing power,

as she does very often. 123.

24. The right of local authorities to tax a particular city for local im

provement is as clear a right as to lay a general tax for any public

purpose whatsoever. 123.

25. If the state having constitutional power, can create a state debt by a

subscription in behalf of the whole people to the stock of private

corporations engaged in making public works, it follows, from what

has been before said, that she may authorize a city or district to do

the same thing, provided such city or district has a special interest in

the work to be so aided. 123.
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26. There is not a case in which we can determine as matter of law that

the city has no interest in the proposed railroads. That this is true

as matter of fact has not even heen asserted in argument, only a

little more than intimated. 123.

27. If the legislature and the councils decide that the city has an interest

large enough to justify these subscriptions, we can not gainsay this

without declaring all interest to be flatly impossible, and to do that

would be absurd. 123.

28. Finally, if the authorities of the city, in accordance with their char

ter and with certain laws supplementary thereto, are about to create

a public debt for public purposes, in which the city has an interest,

it will be as valid and binding as if it had been legally contracted to

accomplish any other public purpose for the benefit of the city.

Opinion of all the judges. 123.

RAILROAD DIRECTORS AND OFFICERS:

Liability of. 88.

RAILROAD LAW:

Damages from loss of business. 400.

READING AUTHORITIES:

(See Rights of Counsel.)

REAL ESTATE:

1 . To be sold in parcels. 796.

2. In New York at the Merchant's Exchange. 796.

3. Proceeds belonging to infants, to be brought into court. 798.

(See Recoupment. Taxation. Parol Gift.)

RECONSIDERATION, RECOVERY OF:

(Sec Illegal Contracts.)

RECOVERY :

(See Lost Bill.)

RECORDING OF DEEDS :

1. Where a mortgage deed was left with the town clerk to be recorded,

and was duly copied at length into the records, but through the

neglect of the clerk was not indexed, and a subsequent purchaser

thereby failed to obtain actual notice of the mortgage—Held, that

his title was subject to the mortgage. 257.

2. Where a mortgage deed was left with the town clerk to be recorded,

and was duly copied at length into the record, but through the

neglect of the clerk was not indexed, and a subsequent purchaser

thereby failed to obtain actual notice of the mortgage—Held, that

the town were liable to the purchaser for his damages incurred

through his defect of title. 259.

RECOUPMENT :

1 . The history of the doctrine of recoupment reviewed. 73.

2. A partial failure of consideration as to real estate is the subject of re

coupment, when the failure is in quantity or quality ; otherwise when

in title. 73.
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RECEIVERS:

1. As to title in partition on default, -where infants and absentees are

parties. 803.

2. Power and duty of. 804.

3. Plaintiff may submit to a nonsuit in. 788.

4. Proceedings to set aside report in. 787.

5. In case of absent defendants. 794.

6. To compute amount due on mortgage. 794.

7. To appoint guardian. 799.

8. When proceeds of infant's estate exceeds $500. 799.

9. When plaintiff may be examined in divorce cases. 801.

RECOVERY OF MORTGAGE :

(See Insurance.)

REDUNDANT MATTER:

Motion to strike out. 792.

REFERENCE:

[See Practice.)

REFUSAL TO ANSWER:

(See Degrading Questions.)

RE-INSURANCE :

(See Marine Insurance.)

RETAINER :

When an appearance. 785.

RETURN OF JUSTICE:

When amended : 809.

RELEASE:

Where D., a creditor of the M. S. I. Co., granted them a release, the in

strument setting forth that its object was to prevent the company

from becoming insolvent ; but notwithstanding the release, the com

pany afterward did become insolvent—Held, that the release was not

thereby avoided. 576.

REPLEVIN :

H. contracted to make three lumber wagons for U. He subsequently made

three such wagons, but refused to deliver them—Held, that U. could

not maintain an action of replevin for them. 523.

REPUGNANT CHARGE:

(See Indictment.)

RES GESTAE :

(See Evidence.)

RESTRICTION OF LIABILITY :

(See Common Carriers.)

REVOCATION OF LICENSE :

(See Attorneys.)

REWARD FOR ARREST :

M. arrested E., for whose arrest a reward had been offered, but by his

negligence allowed him to escape : he then requested P. to aid him

in re-arresting E.. providing him with a pistol for that purpose, and



xliv Digest of Contents.

gave him directions where to watch. P. succeeded in arresting E.,

carried him to the sheriff, and claimed and received from him the

reward—Held, that M. might recover the amount of the reward from

P., in an action of assumpsit. 566.

RHODE ISLAND:

1. Laws relating to the collection of debts in. 17.

2. Forms for the authentication of deeds in. 628.

3. Rights of married women in. 645.

4. Household and homestead exemption laws in. 114.

RIGHTS AGAINST CARRIERS :

(See Forwarding Merchants.)

RIGHTS OF THE COURT :

(•See Immaterial Evidence.)

RIGHTS OF COUNSEL:

While arguing a cause, counsel have the right to read from books perti

nent quotations, adopting them and making them part of their ad

dresses ; but this must be done in good faith, as a mode of argument

or illustration. 238.

RIGHTS OF INDORSERS:

(See Bills of Exchange.)

RIGHT OF INQUISITION UNDER ATTACHMENT :

In California the 128th section of the civil code docs not require an attach

ed creditor to give information under oath respecting his property.

777.

RIGHT OF WAY :

A right of way over the land of another to a particular lot, can not be

extended without the consent of the grantor. 743.

RIGHT TO RETRACT:

(•See Auction Sales.)

RIGHTS OF VENDOR :

(See Stoppage in Transitu.)

RULES OF CONSTRUCTION:

(See Deeds.)

RULES OF LAW :

(•See Damages.)

RULE IN EQUITY AS TO PARTNERSHIPS:

In equity all contracts and dealings between such firms of a moral and legal

nature are deemed obligatory though void at law. and in all such cases

equity looks behind the form of transactions to their substance, and

treats the different firms for the purposes of substantial justice exactly

as if they were composed of strangers, or were in fact corporate com

panies. 653.

SALE:

(See Contracts.)

SALE AND DELIVERY:

When one has been induced to sell goods by means of false pretenses, he
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can not recover them from one who has bona fide purchased and ob

tained possession of them from the fraudulent vender. 548.

SALES OF CHATTELS:

If the circumstances attendant upon a sale and delivery of personal prop

erty are such as usually and naturally accompany such a transaction,

it can not be declared a legal fraud upon creditors. 309.

SALE OF LIQUORS :

(.See Larceny.)

SALES :

Of real estate regulated. 795, 796.

SALVAGE :

1 . The relief of property from an impending peril of the sea, by the volun

tary exertions of those under no legal obligations to render assistance,

constitutes a case of salvage. 364.

2. Whether services rendered to a vessel in distress should be compensated

upon the principles of salvage, or according to a quantum meruit, or at

an agreed price, must depend upon the circumstances under which

they were performed. 366.

3. An agreed price will not be substituted for a salvage compensation

unless a distinct agreement appears. 366.

4. Where a merchant ship is abandoned, bona fide, by order of the master,

"sine spe revertendi aut recuperandi," for the purpose of saving life,

and a part of the crew subsequently meet the abandoned ship, return

to her, and bring her safe ashore, they will be entitled to salvage. 508.

SEALS:

A stamp impressed upon an instrument by way of seal, is good as a seal,

if it creates a durable impression in the texture of the paper. 294.

SEARCH WARRANT :

What description will be required of the place to be searched and the per

son or thing to be seized. 183.

SEPARATION OF JURORS :

(See Criminal Practice.)

SEPARATE COUNTS:

Defenses, etc., how stated. 809.

SEPARATION :

On foreclosure of mortgage, by whom. 794, 795.

(See Divorce.)

SERVICE OF SUMMONS :

Affidavit of, what to contain. 808.

SERVICE BY MAIL:

(See Indorsers.)

SERVICE OF PROCESS :

(See Corporations.)

SETT-OFF :

(See Limitations.)

SHERIFF'S SALE:

Where a purchaser at sheriff's sale was guilty of actual fraud, in repre
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senting that ho intended to purchase the property for the benefit of the

family of the defendant in the execution, and by falsely stating that

the property would be sold subject to certain incumbrances, in order

to deter other persons from bidding, it was held in ejectment by those

claiming under the original owner, that the plaintiff could recover

without tendering or refunding the purchase money, and that the ver

dict should not be conditional. 604.

(See Mortgage Lien.)

SHERIFF:

To file affidavit for arrest. 809.

SHOP BOOKS, ENTRIES IN:

(See Evidence.)

SIGNATURE OF FIRM:

(See Bills of Exchange.)

SLANDER :

1. Evidence of provocation receivable in mitigation of damages. 177.

2. In an action for slander the plaintiff is entitled to give iu evidence, in

chief his general character. 388.

3. In an action for slander, where the words complained of were spoken

under excitement, the fact of that excitement may be taken into con

sideration by the jury in mitigation of damages. 567.

SLAVES:

(See Master and Slave.)

SOUTH CAROLINA:

1. Laws relating to the collection of debts in. 17.

2. Forms for the authentication of deeds in. 629.

3. Rights of married women in. 645.

4. Household and homestead exemption laws in. 114.

SPECIFICATIONS, CONSTRUCTION OF:

(See Patents.)

SPECIAL ACTIONS:

(See Statute of Limitations.)

SPECIAL DAMAGES:

(See Pleadings.)

SPECIAL TERMS:

What motions to be made at. 789.

SPECIAL VERDICTS:

How settled. 787.

STAMPED IMPRESSION :

(See Seals.)

STARE DECISIS:

(See Executor's Liability for Costs.)

STATE SOVEREIGNTY:

Statutory provisions directing in what manner and in what courts suits

may be brought against the state by its subjects, are not repugnant to

the common law. nnrt should be liberally construed. 211.
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STATUTE OF FRAUDS:

(See Contracts.)

STATUTE OF LIMITATIONS:

1. A part payment by one of several joint debtors, not partners at the time,

does not justify the inference of a new promise by the other, so as to

remove the bar of the statute. Whitcomb vs. Whiting (Doug., 629) is

not law in Pennsylvania. 243.

2. Where an acknowledgment of indebtedness merely referred in general

terms to a claim, but did not specify any particular sum as due, and

there was wanting other evidence of the amount of the debt—Held,

that the acknowledgment was insufficient to take the case out of the

statute. 287.

3. A part payment made by bar of several joint debtors, upon a debt barred

by the statute of limitations, will remove the bar of the statute as to

the others. 435.

4. Courts of law are bound by the statute of limitations, and equity also

regards it, except in cases of fraud and pure trust; yet courts of equity

are not within the statute, and never permit a plea thereof where con

science would be violated. 654.

5. The cause of action arising from the taking possession of land by a rail

road company, for the purpose of its construction, is within the

general statute of limitations, though the form of the remedy is

special. 771.

STATUTORY CONSTRUCTION :

1. A statutory provision, exempting from taxation "universities, colleges,

academies, and school-houses," does not exempt an " academy of the

fine arts.'' So held in Pennsylvania. 281.

2. In North Carolina, a penal statute does not embrace slaves for punish

ment, unless they are specified. 283.

3. The New York statute of frauds requires the memorandum of agreement

to be t: subscribed" by the party sought to be charged ; instead of em

ploying the word "signed"—Held, that it requires a subscription

underneath or at the end of the memorandum. 284.

4. Vessels engaged in the fisheries, including whaling vessels, are embraced

in the phrase "vessels of commerce." 427.

STAY OF PROCEEDINGS:

(See Order.)

STRIKING CASES FROM CALENDER:

Rules for. 789, 790.

STOCKS :

(See Taxation.)

STOCK SUBSCRIPTIONS:

The directors forming a company and the persons taking shares in its for

mation, are contracting parties ; and the latter may avoid the purchase

of the shares on the ground of fraudulent representations or conceal

ments in advertisements issued by the former. Two cases. 494.

(See Municipal Corporations.)
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STOCK, FRAUDULENT ISSUE OF:

Where the officers of an incorporated company issue fraudulently a greater

number of shares than their act of incorporation allowed, the holders

of such shares are not entitled to have them transferred on the books

of tho company. 776.

STOLEN:

Bill of exchange. 68S, 589.

STOPPAGE IN TRANSITU:

1. The question whether the final delivery which determines the right of

stoppage has been effected is to be decided in each case, by ascertain

ing whether the parties contemplated any further and more absolute

reduction into possession on the part of vendee. 63.

2. The assignment of the bill of lading to a bona fide purchaser defeats the

right of stoppage in transitu. 63.

SUBPCENA DOUBLE:

Where two subpoenas are served upon a witness, requiring his attendance

on the same day at different places, distant from each other, he is not

bound, in the absence of statutory provision, to obey the one first serv

ed, but may make his election between them. 325.

SUBSCRIBED:

Construction of the word. 284.

SUBSCRIPTION:

Erie and Sunbury Railroad. 122.

SUBSCRIPTION PAPER:

(See Contracts.)

SUBSTITUTIONAL LEGACIES:

(Sec Legacies.)

SUITS AGAINST THE STATE :

(See State Sovereignty.)

SUMMING UP:

Confined to one counsel on a side, at the trial. 786.

SURETIES :

Required to justify, and to acknowledge bonds. 802.

SURPLUS ON SALES:

How applied for. 795.

SURROGATES :

Appeals from, regulated. 804.

SURETY'S LIABILITY:

(.See Promissory Notes.)

SUNDAY, LAW OF:

1. Although traveling is not within a prohibition of prosecuting a worldly

employment on Sunday, yet the running of a public conveyance, for

the accommodation of travelers in general, is included in it. 341.

i!. Different judicial expositions of the law of Sunday. 341.

SURGERY :

Though a surgical operation be not performed with the highest degree of

skill, or might have been performed more skillfully by others, yet, if
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it be of service to the patient, the surgeon is entitled to adequate com

pensation. 361.

TAXATION:

1 . The pipes laid in the streets of a city by a gas company under grant in

their charter are fixtures, and are taxable as real estate. 30.

2. As a general rule, every person is liable to be assessed for his personal

property in the state of which he is an inhabitant. Stocks in corpo

rations are personal property within the rule. 32.

3. That rule of law which regards the situs of personal property, as follow

ing the person of the owner, ought not to be applied in questions of

taxation. 33.

TENANCY IN COMMON :

(See Cohpohatioxs.)

TENDER :

If a party bound to make payment uses due diligence to make a tender,

but ihrough the payee's absence from home is unable to find him or

any agent authorized to receive payment for him, no forfeiture will be

incurred through his failure to make a tender. 68.

TENNESSEE :

1. Laws relating to the collection of debts in. 17.

2. Forms for the authentication of deeds in. 630.

3. Rights of married women in. 646.

4. Household and homestead exemption laws in. 115.

TERMS :

1. General, what motions heard at. 789.

2. Special, what motions heard at. 790.

TESTIMONY :

1. A witness who has been promised a competency for giving his testimony,

in case the party calling him gained the suit, is incompetent by reason

of interest. 196.

2. The principles on which the court will discriminate between cases in

which the opinion of a witness upon a question at issue is admissible,

and those in which it is not, explained. 197.

3. Communications made by a client to an attorney, in relation to the will

of the former, which the latter is employed to draw, are clearly priv

ileged. 198.

4. The attorney can only testify to privileged communications, where the

privilege is distinctly waived by the client. 198.

TEXAS:

1. Laws relating to the collection of debts in. 18.

2. Forms for the authentication of deeds in. 631.

3. Rights of married women in. 648.

4. Household and homestead exemption laws in. 116.

TIME :

1. To comply with conditions in rule. 791.

2. How long counsel may occupy, etc. 786.

4
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3. When these rules to take effect. 809.

TIME OF MAILING:

(See Notice of Protest.)

TITLE TO CHATTELS:

(See Replevin.)

TRADE MARKS:

1. Where a son left the employment of his father, and set up the business

of manufacturing and selling the same article also manufactured by

his father, under the same name—Held, that this constituted no in

fringement of his father's trade marks. 368.

2. The inventor of an unpatented compound—e. g., a medicine—has no

exclusive right to make and vend it; but other makers have no right

to sell it as the manufacture of the inventor, nor to adopt his label or

trade mark, or one so like as to lead the public to suppose that tho

article sold by them is the manufacture of the inventor. 369.

3. Where plaintiff sold a superior quality of pens at a higher price and an

inferior quality at a lower, distinguishing the two by different marks,

and the defendant bought genuine pens of the plaintiff's manufacturer

of the inferior quality and sold them as the plaintiff's, but distinguish

ed them by the mark applied to the better quality—Held, that plain

tiff was entitled to an injunction. 371.

4. Where the plaintiff's trade mark was calculated to deceive the public,

and the defendant was infringing it—Held, that equity would suspend

the decision of a motion to enjoin the defendant, to give time for a de

termination of the rights of parties at law. 505.

TRANSFER OF PAPERS:

On change of place of trial. 784.

TRESPASS :

1. Where D.'s house was so injured as to be rendered untenantable by

reason of improvements made on the adjoining lot by its owner—Held,

that he could not recover for damages if—

1. He had knowledge of the approaching danger in time to protect himself

from it.

II. If he knew that the defendant was taking measures to guard against

the danger, and either concurred in the plan adopted or afterward ap

proved it. 570.

2. Rights and duties of adjacent land-owners considered. 570.

TRIAL:

1. Where the minutes of evidence of counsel were accidentally taken into

the jury-room, but did not influence the jury in coming to a verdict—

Held, no ground for a new trial. 559.

2. One counsel on a side to examine witnesses. 786.

TRUST COMPANY:

Accounts with, how kept. 807.

UNDERTAKINGS :

To be proved, or acknowledged. 802.
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USURY LAWS, OPERATION OF :

Original remarks on, 717.

USAGE :

(See Promissory Note.)

VALIDITY :

(See Pardons.)

VALUE OF LIFE ESTATE :

How computed. 804.

VENDOR AND VENDEE:

When the statements of vendor respecting the value of the goods sold form

the sole basis of a sale, they are ordinarily to be construed as a war

ranty. 54.

VENDOR, NAME OF:

(See Trade Marks.)

VERDICT BY IMPLICATION:

(See Criminal Law.)

VERDICTS:

(See Privileged Communications.)

VERDICT :

May be taken at circuit, without calling the plaintiff. 788.

VERMONT :

1. Laws relative to the collection of debts in. 18.

2. Forms for the authentication of deeds in. 632.

3. Rights of married women in. 646.

4. Household and homestead exemption laws in. 116.

VESSELS OF COMMERCE :

(See Statutory Construction.)

VIRGINIA:

1. Laws relative to the collection of debts in. 18.

2. Forms for the authentication of deeds in. 632.

3. Rights of married women in. 647.

4. Household and homestead exemption laws in. 117.

VOIDABLE DEED:

(See Infant.)

VOID CONTRACTS:

(See Debtor and Creditor.)

VOLUNTARY CONFESSIONS:

Illustration of principles of law relativo to. 187.

WAIVER :

(See Conditions Precedent.)

WANT OF CAUTION :

(See Lost Checks.)

WARRANTY :

R. innocently and by mistake told C. that her suitor was rich, and sho

married him upon the faith of that representation—Held, that R.
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was not estopped by this innocent misrepresentation from bringing

suit against C. subsequent to the death of her husband, for a debt

due by the husband to him. 569.

WATCH:

Will not pass under a bequest of " wearing apparel" nor of "household

furniture and articles for family use/' 182.

WEARING APPAREL:

A watch will not pass under a bequest of. 182.

WILLS :

1. A testator can not disinherit one of his lawful heirs in respect to his

property not disposed of by his will, by means of any words of ex

clusion in his will, though such be his evident intention. 247.

2. Children to be read so as to include daughters. 178.

3. B. left a will containing a bequest to his negro woman C, that she

should go free at the age of thirty-six years, both site and her increase.

together with a similar bequest of freedom to her child then living—

Held, that her afterborn children were not entitled to freedom until

they should respectively become thirty- six years old. 485.

4. Testator after giving a life estate to a grandson, proceeded as follows :

I: and at the end of his life I give and allow the plantation to come

to the nixt mail heair neercst in kindred and relation to mee according

to law, and so on in suckecssion on that line"—Held, that on the

death of the testator his eldest son became seized of the remainder

in fee simple. 734.

5. A testator left property to his wife during her widowhood, and ordered

that after her marriage or death it should be divided, and $500 given

to each of four nephews, and the residue to a fifth, with a proviso

that in case of her marriage or death during their minority, the ex

ecutors should take charge of their shares until they should arrive at

full age. The widow married during their minority—Held, that the

nephews were entitled to interest from the time of the marriage. 735.

6. It is essential to the due acknowledgment of a will by the testator that

he in some way communicated the testamentary character of the in

strument to the witnesses at the time of execution. 381.

WILLS, EXECUTION OF:

1. General remarks on. 118.

2. Laws relating to the execution of, in Alabama, 119. Arkansas, 120.

California. 120. Connecticut, 120. Delaware, 120. Florida, 120.

Georgia. 120. Iowa, 120. Illinois, 120. Indiana, 120. Kentucky.

120 Louisiana, 120. Maine, 120. Massachusetts, 120. Michigan,

120. Missouri, 120. New Jersey, 120. Rhode Island, 120. South

Carolina, 120. Tennessee, 120. Wisconsin, 120. Maryland, 121.

Mississippi. 121. New Hampshire, 121. New York, 121. North

Carolina, 122. Ohio, 122. Pennsylvania, 122. Texas, 122. Ver

mont. 122. Virginia, 122.

WISCONSIN :

1. Laws relative to the collection of debts in. 19.
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2. Forms for the authentication of deeds in. 633.

3. Rights of married women in. 648.

4. Household and homestead exemption laws in. 117.

WITNESSES:

Examination at trial regulated. 786.

(See Double Scpoina.)

WRITINGS :

Parol evidence is admissible to explain words in a writing so illegibly

written that the court can not determine their meaning. 79.

WRITTEN CONTRACT, EXPLANATION OF:

1. An instrument in the following terms : " I O you the 6um of one hun

dred and sixty dollars," is a valid acknowledgment of indebtedness,

and parol proof is admissible to identify the payee. 371.

2. A subscription paper for the erection of a church edifice can not be

upheld as a common law agreement, unless an adequate considera

tion for the subscription is shown. 373.

WRIT OF ATTACHMENT :

When to be issued. 785.
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LAWS OF EACH STATE RELATIVE TO THE COLLECTION

OF DEBTS. '

The following concise statement of the statute laws of the several

States for collecting debts, has been prepared with much care, and may

be relied upon as being accurate. It is one of a series of articles we have

prepared for this work, to inform our readers what are the laws of each

state on various subjects of interest, and which will be found of great value.

Alabama.—No person can be arrested, unless the plaintiff make affi

davit that the debtor is about to abscond, or has conveyed, or is about to

convey, his property fraudulently, or has money or effects which he

fraudulently withholds, or that the debt was fraudulently contracted.

The debtor may discharge himself from arrest by making oath that the

statement upon which he is arrested is untrue, and that he has nothing

with which to pay the debt, or by rendering a schedule of all his pro

perty, and making oath that he has not property to the value of twenty

dollars besides that named in the schedule, and such as is exempt by law

from execution, and that he has not disposed of any property to secure

the same to his own use, or to defraud creditors. A person convicted

of rendering a false or fraudulent schedule, is liable to imprisonment for

one year. The plaintiff may controvert the truth of the debtor's oath.

Upon an affidavit that the debtor absconds, secretes himself, or resides

out of the limits of the state, so that process cannot be served upon him,

or is about to remove his property out of the state, whereby the plaintiff

may lose his debt or be compelled to sue in another state, or that the

debtor has fraudulently disposed of, or is about disposing of his property ;

or that he has property liable for the satisfaction of his debts, which he

fraudulently withholds ; and stating the amount due, and that attachment

is not sought for the purpose of vexing or harassing the debtor ; and

upon the plaintiff's executing a bond in double the amount sworn to be

due, for the payment of damages which may ensue to the debtor by rea

son of a wrongful attachment, an attachment may issue against the pro

perty of the defendant

Attachments ancillary to suits pending may be sued out on the same

grounds as original attachments.

Judgments create a lien on real property throughout the state from
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the date of rendition. Executions, upon their delivery to the sheriff, bind

personal property within the state. One year is the shortest time in

which money can be collected by legal proceedings.

Arkansas.—If a creditor, at the time of filing his declaration, file his

own affidavit or that of auother person, stating that the defendant is

justly indebted to him in a specified sum exceeding one hundred dollars,

also that the defendant is not a resident of the state, or that he is about

to remove himself or his goods from the state, or that he secretes him

self so that process cannot be served upon him, an attachment may issue

against the property of the defendant. A bond in double the amount

claimed, must also be filed, conditioned for the payment of such damages

as may be awarded against the creditor.

Justices of the peace may issue attachments upon similar conditions,

when the amount claimed does not exceed one hundred dollars.

Boats running on the navigable waters of the state are liable to at

tachment for debts contracted on account of work or supplies furnished

the boat.

An arrest, in a civil action, can take place only in case of fraud al

leged by the plaintiff, and supported by his own affidavit and that of

some disinterested and credible person to the facts on which the allega

tion is founded.

California.—An order of arrest may be obtained against a debtor in

the following cases. Where the action founded upon contract is for the

recovery of money or damages, when the defendant is about to depart

from the state to defraud his creditors. Where the demand is for fine

or penalty, or for money or property embezzled or fraudulently misap

plied, or converted to the defendant's own use, such as moneys received

by an attorney, factor, broker, agent, in the course of his employment

as such, or by any other person in a fiduciary capacity. When the de

fendant was guilty of fraud in contracting the debt, or incurring the ob

ligation for which action is brought. When the defendant has removed,

concealed, or disposed of his property, or is about to do so with intent to

defraud creditors.

Before the order of arrest is issued, the plaintiff must prove, by his or

some other person's affidavit, the facts entitling him to the order, and

must execute an undertaking, with two or more sureties, conditioned to

pay the defendant the costs that may be awarded and damages sustained

by reason of the arrest, to the amount at least of two hundred dollars.

So soon as the arrest is made, the officer must notify the plaintiff.

Defendant can demand a trial immediately, -which must be had within

three hours, except the trial of another action is pending. In case of a

delay of more than three hours not caused by another trial, the defend

ant is discharged : if the plaintiff obtain judgment in the trial, he may

obtain another arrest on the same grounds as in the first instance.

The defendant may be discharged by giving an undertaking, with two

sureties, in the amount named in the order of arrest, binding themselves

to that extent, if the defendant does not at all times render himself

amenable to the process of the court.
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The personal and real property of a debtor may be attached for an

obligation founded upon a contract for the direct payment of money in

this state, whether the contract be made in California or elsewhere, if

not secured on real or personal property.

A writ of attachment may issue upon the plaintiff's affidavit or that of

some person in his behalf, that he has a good cause of action, and filing

the same with the clerk of the court, together with an undertaking with

two or more sureties in a sum not less than two hundred dollars, nor

more than the amount claimed by the plaintiff, to the effect that if the

defendant recover judgment, the plaintiff will pay all costs awarded, and

all damages sustained by a wrongful attachment, not exceeding the sum

named in the undertaking. After the attachment is issued the sheriff

is bound to execute it, unless the defendant give bonds with two or more

sureties for the payment of the demand and costs, should the plaintiff re

cover judgment At any time before judgment, the defendant may give

the undertaking to the clerk after reasonable notice to the plaintiff, and

upon doing this, the property attached and not sold, will be delivered up

by the sheriff, together with the proceeds of any sale already made. The

sureties given by defendant or plaintiff-must be worth double the amount

named in the bond, and residents, householders, or freeholders of the

state. In the matter of attachment, it makes no difference if the debtor

or person to whom the debt is due be a citizen or foreigner, but the de

mand must grow out of a California contract.

All property exempt from execution is also exempt from attachment

When the debtor's property is sold on execution, the personal estate must

be sold first, then the real property, or so much as is necessary to satisfy

the demand. The debtor may at any time within six months after the

sale redeem all real property, except leasehold estates ofunexpired terms of

less than two years, by paying the amount for which it was sold, together

with eighteen per cent interest thereon. The purchaser is entitled to receive

the rent from tenant, but not from the debtor if he be in possession.

Connecticut.—No execution, founded upon an action of contract

merely, can be levied on the person of the debtor, except in actions upon

promises of marriage, or misconduct, or neglect in any office or profes

sional employment, or to recover moneys collected or received by a pub

lic officer or person acting in a fiduciary capacity.

Whenever any person is guilty of fraud in contracting a debt, or con

ceals, removes, assigns, withholds, or conveys away his property, not ex

empt from attachment, in order to prevent its being taken by legal pro

cess, or refuses to pay any debt, having sufficient funds or estate in his

hands for its discharge concealed or withheld, or refuses to disclose his

rights of action, any creditor aggrieved may institute an action on the

rase against the person setting forth his debt, and the fraudulent act or

acts, and have process of attachment and execution against the body of

the defendant, to be proceeded with as in other actions of tort

Attachments on execution may be granted against the goods and

chattels of the defendant, or for want thereof against his lands, or against

his person when not exempt from imprisonment
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Delaware.—No free white citizen may be arrested except upon oath

that he is justly indebted in a sum exceeding five dollars, and that the

plaintiff verily believes that defendant has secreted, conveyed away, or

otherwise disposed of property above the value of twenty-five dollars,

with intent to defraud his creditors : he must also set forth the alleged

fraudulent transactions.

Attachment may issue against a resident, upon an affidavit that de

fendant is justly indebted to plaintiff in the sum of fifty dollars, and has

absconded with intent, as is believed, to deceive and defraud creditors.

This is called domestic attachment Another writ known as foreign at

tachment, issues upon the oath of the plaintiff or of some credible person

for him, that the defendant resides out of the state, and is justly indebted

to plaintiff in the sum of fifty dollars or upwards.

Florida.—Attachment may issue upon an affidavit, that there is a

debt due, or to become due within nine months, and that the debtor is

actually removing from the state, or resides beyond its limits, or absconds

and conceals himself so that ordinary process cannot be served upon him ;

or that he is removing his property from the state, or secreting the same

for the purpose of defrauding his creditors.

Imprisonment for debt does not exist. (Thom. Dig. 307.)

Georgia.—In case of non-residence, or where both debtor and creditor

reside without the limits of the state, the creditor may attach the real

and personal property of the debtor within the state. If the debtor be a

partner his goods may be attached if he removes from the state after the

contract was made ; notwithstanding his copartner or co-contractor may

reside within the state. (Act of 1850.)

If the debt be not due, and the creditor or his agent make oath of the

amount to become due, and that the debtor is about removing from the

state, an attachment may issue against his property.

In all cases pending a suit, if the defendant place himself in such cir

cumstances as would by the laws of the state authorize an attachment,

one may issue.

Any person arrested or imprisoned for debt, who shall make it appear

to the court that he is insolvent, and shall deliver a schedule of all his

property, and shall take the poor debtor's or insolvent's oath, shall obtain

a discharge ; and he shall not be liable to further imprisonment on exe

cution for any debt incurred previous to the discharge, at the suit of any

creditor having notice of the discharge, nor can he be arrested or held to

bail in mesne process for any debt contracted prior to the discharge. An

unmarried woman, or widow, cannot be arrested for debt. (Act 1847,

Cobb's Dig. 392.)

Illinois.—When any debtor shall refuse to surrender his property for

the satisfaction of any execution issued against it, the plaintiff or his

attorney may make affidavit of such fact before any justice of the peace

for the county, and upon filing such affidavit with the clerk of the court

from which execution issued, or with the justice of the peace who issued
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the execution, the clerk of court or justice may issue a writ against the

body of the defendant. (Kev. Stals., 382.)

In all actions to be commenced in any court of record in the state,

founded on any specialty judgment or contract in which the plaintiff or

other credible person can ascertain tho sum due or damages sustained,

and will make affidavit before the clerk of the court from which process

issues, or a justice of the peace, or if the plaintiff resides out of the state,

before any person who may be authorized to administer an oath in the

state or kingdom in which he resides, that the same is in danger of being

lost, or that the benefit of any judgment which may be rendered will be

lost, unless the defendant be held to bail, and such affidavit be delivered

to the clerk of the court, the clerk must issue a writ against the body

of the defendant, with directions to the sheriff endorsed, to take bail.

When damages are unliquidated, the affidavit must state facts, and the

nature and cause of action, and the clerk must fix the amount of bail.

(Rev. Stated 80.)

When any person is arrested for debt on execution, or on original

process, for the purpose of being held to bail, it is the duty of the officer

having the custody of the debtor, at his request to convey him before

the judge of the county in which the arrest is made. The county judge

must require of the debtor a complete schedule of his property of what

ever description, with an account of the debts owing by the debtor at

the time. The debtor may then take the oath prescribed by statute, and

if no fraud appears upon examination of the debtor, or of the witnesses

produced, and the debtor assign the property named in the schedule, not

exempt, and produce the receipt of the assignee to the court, he is dis

charged. (Rev. State., 282, &o.)

The plaintiff in execution may, after the defendant has taken the oath

prescribed, pay the sheriff the jail fees on the Monday of each week, and

keep the defendant in jail until the debt is paid, at the rate of one dollar

and fifty cents per day, upon the happening of which event the sheriff

returns the execution satisfied by imprisonment.

If any creditor or his agent shall make complaint, on oath or affirma

tion, to the clerk of the circuit court of any county in the state, that his

debtor is about to depart from the state, or has departed, with the inten

tion of having his effects and personal estate removed without the state

limits, to tho injury of such creditor, or stands in defiance of any officer

authorized to arrest him on civil process, so that ordinary process of law

cannot be served upon him, and that he is indebted to the creditor in a

sum exceeding twenty dollars, specifying the nature and amount of such

indebtedness, such creditor may sue out a writ of attachment against the

property of the debtor, or so much thereof as will satisfy the debt sworn

to with interest and costs. (Rev. Stats., 63.)

When any creditor or his agent shall make oath or affirmation before

any justice of the peace in the state, that any non-resident is indebted to

him in a sum not exceeding one hundred dollars, and in similar cases as

in the circuit court, such justice may issue an attachment against his

personal estate. Attachment may issue, in the case of a non-resident,

against all his property, for a sum exceeding twenty dollars, from the

clerk of the circuit court of any county.



8 Laws for Collecting Dtbts. [Jan.

The constitution forbids imprisonment for debt except in case of

refusal to deliver up his estate for the benefit of creditors as prescribed

by law, or of strong presumption of fraud. (Const, of 1848, Art

13, § 16.)

Indiana.—Actions brought for the recovery of any debt, or for dam

ages only, may be commenced either by the issuing of a capias ad re

spondendum, or by a summons. Special bail shall not be required in any

case until the plaintiff, his agent, or attorney, shall make and file with

the clerk of the court where suit is instituted, an affidavit specifying the

plaintiff's rights to recover an existing debt or damages from the defend

ant, and also stating that he believes the defendant is about leaving the

state, taking with him property subject to execution, or money or effects

which should be applied to the payment of the plaintiff's debt or damages,

with intent to defraud the plaintiff.

No capias ad respondendum shall be delivered to any officer to be exe

cuted until an order for special bail has been obtained and endorsed on

the writ

The real and personal property of a debtor, an inhabitant of the state,

may be attached whenever the debtor may be secretly leaving, or shall

have left the state, with intent to defraud his creditors, or to avoid the

service of a civil process, or shall keep himself concealed, so that process

cannot be served upon him, with intent to delay or defraud his creditors,

or when the defendant has disposed of, or is about disposing of his pro

perty, for the purpose of delaying or defrauding his creditors. No writ of

attachment shall issue against any absent debtor while his wife and family

remain settled in the county where his usual place of residence may have

been, unless he continue absent from the state more than one year, ex

cept an attempt be made to conceal his absence, or unless the debtor be

secretly removing his property to avoid the payment of his debts. If the

wife or family of the debtor refuse, or are unable to account for his ab

sence, or to tell where he may be found, or give a false account, such

refusal, false account, or inability, shall be construed an attempt to con

ceal his absence.

Iowa.—-The person of a debtor cannot be taken in execution upon a

judgment rendered in any civil action.

In an action for the recovery of money, an attachment may issue, if

the plaintiff file in the office of the clerk of the district court a petition,

under oath, stating that the petitioner verily believes the defendant is a

foreign corporation, or is acting as such, that he is a non-resident of the

state, that he has disposed, or is about to dispose of his property in whole

or in part, with intent to defraud his creditors, or, that he has absconded,

er is about to abscond, to the injury of his creditors, or that he has pro

perty not exempt from execution, which he refuses to give in payment of

the debt, or as security for payment. (Act of 1853.) If the demand is

founded on contract, the petition must state that something is due, and

as nearly as practicable the amount ; if not, the original petition is to be

presented to a judge that he may make an allowance thereon of the

amount in value that may be attached. (Code, § 1846, &c.) A
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debtor's property may, in some cases, be attached previous to the time

when the debt becomes due.

Kentucky.—A defendant in a civil action can be arrested and held to

bail only when an affidavit of the plaintiff is filed in the office of the clerk

of the court in which the action is brought, showing the nature of the

plaintiff's claim, that it is just, its amount, and that the affiant believes,

either that the defendant is about to depart from the state, and with

intent to defraud his creditors, has concealed or removed his property, or

so much thereof that the process of the court after judgment cannot be

executed, or that the defendant has money or securities for money, or

evidences of debt in his own possession, or in that of others for his use,

and is about to depart from the state without leaving property therein

sufficient to satisfy the plaintiff's claim.

The plaintiff must give security to pay the defendant's damages if the

order be wrongfully obtained.

An attachment against the property of the defendant may issue :—

First, in an action upon contract for the recovery of money where the

action is against a defendant, or several defendants, who, or some one of

whom, is a foreign corporation or a non-resident of the state, or who has

been absent therefrom four months, or has departed from the state with

intent to defraud his creditors, or who has left the county of his residence

to avoid service of summons, or who so conceals himself that summons

cannot be served upon him ; or who is about to remove his property or a

material part thereof from the state, not leaving enough to satisfy the

plaintiff's claims, or has disposed of his property, or is about to do so,

with intent to defraud his creditors. Second, in an action to recover the

possession of personal property, where it has been ordered to be delivered

to the plaintiff, and when the property or a part thereof has been disposed

of, or concealed, or removed, so that the order for its delivery cannot be

executed by the sheriff.

Louisiana.—Women and non-residents cannot be arrested. No debtor

can be arrested after judgment, to compel payment thereof, but a debtor

may be arrested before judgment upon an affidavit that he is about to

leave the state permanently without leaving sufficient property to satisfy

the judgment which the creditor expects to obtain. A creditor may ob

tain an attachment of the property of his debtor in the following cases.

Where the debtor is about leaving the state permanently, without there

being a possibility of obtaining or executing judgment against him pre

vious to his departure, or when such debtor has already left the state

never to return, or when such debtor resides out of the state, or when ho

conceals himself to avoid being cited. It may also be attached in the

hands of third persons in order to secure the payment of a debt, whether

the amount be liquidated or not, provided the term of payment has ar

rived, and the creditor who prays for the attachment states expressly and

positively the amount which he claims. The plaintiff must give a bond,

with a surety, for the payment of all damage which may ensue to the

defendant from the attachment if wrongful.

If a creditor know or suspect that a third person has- in his possession
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property belonging to his debtor, or that he is indebted to such debtor,

lie may make such a person a party to the suit, by having him cited to

declare on oath what property belonging to the defendant he has in his

possession, or in what sum he is indebted to defendant, even when the

term of payment has not yet arrived. (Acta of 1839.)

Maine.—Any person within the state may be arrested and held to

bail, or committed to prison on mesne process, on any contract or judg

ment founded on contract, amounting to ten dollars, if the debtor is about

to depart and reside beyond the limits of the state, with means more

than necessary for his own immediate use, and the creditor or his agent

will make affidavit to the above facts. In all actions not founded on

contract, or on a judgment rendered upon contract, the original writ

may run against the body of the defendant, and he may be thereon ar

rested and imprisoned or held to bail.

All goods and chattels not exempt at common law, or exempt from

levy and sale on execution, may be attached to satisfy the judgment,

both damages and costs, which plaintiff may recover. All real estate,

liable to be taken in execution, may be attached on mesne process and

held as security to satisfy any judgment. (Rev. Stats., c. 148, § 1 et

seq.)

Maryland.—Any person having obtained a judgment, may take out

an attachment against the real or personal estate, or rights of action of

the defendant. Any creditor making affidavit that the debtor is indebted

to him in a specified sum, producing evidence thereof, and that he knows

or is credibly informed and believes that the debtor is not a citizen of

the stale, and does not reside therein, or that the debtor has actually

fled from justice, or removed from his abode, with intent to injure or de

fraud his creditors, an attachment may issue against his real or personal

property or rights of action.

No person can be imprisoned for debt. (Latrobe's Justice, 269.)

Massachusetts.—No person can be arrested and held to bail for any

debt or demand arising on any contract, unless the plaintiff, or some per

son in his behalf, shall make oath before some justice of the peace, that

the plaintiff has a demand upon the defendant, upon the cause of action

stated in the writ, which the deponent believes to be justly due, and upon

which he expects the plaintiff will recover ten dollars or upwards, and that

the deponent has reasonable cause to believe that the defendant is about

to depart beyond the jurisdiction of the court in which the writ is re

turnable, not to return until after judgment may probably be recovered,

so that he cannot be arrested on the first execution, if any, which may

issue on the suit. All property except such articles as are exempt from

attachment at common law, may be attached upon the original writ,

and held as security to satisfy such judgment as the plaintiff may re

cover.

Michigan.—No person can be arrested on a demand arising from

contract, except promises to marry, or for moneys collected by a public
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officer, or for any misconduct, or neglect in office, or in any professional

employment, unless the plaintiff or some other person make affidavit

that there is a debt due the plaintiff from the defendant, specifying its

nature and amount, as near as may be, for which the defendant cannot

be arrested, and establishing that the defendant has property which he

conceals or refuses to apply to the payment of his debts ; or, that he has

removed or disposed of his property, or is about to do so, with intent to

defraud his creditors, or that he fraudulently contracted the debt in suit.

(Rev. Stats. 604.)

Upon affidavit made by the creditor, or some person in his behalf,

stating that, according to the belief of the deponent, the defendant is

justly indebted to plaintiff in a sum therein mentioned, more than one

hundred dollars, and that the same is due upon contract or upon a

judgment rendered, and that deponent knows, or has good reason to

believe,—either, that the defendant has absconded or is about to abscond

from the state, or that he is concealed therein, to the injury of his credi

tors, or that he has disposed of or concealed any of his property, or is

about to do so, or that he has removed or is about to remove any of his

property with intent to defraud his creditors, or that he fraudulently

contracted the debt on which suit is brought, or that the defendant

does not reside in the state, and has been absent therefrom for three

months immediately preceding the application, or that defendant is

a foreign corporation, the clerk of the circuit court shall issue an attach

ment against the entire property of the defendant. (Rev. Stats. 514.)

Mississippi.—If any creditor shall make complaint, on oath or affirma

tion, to any judge of the supreme court, or justice of the peace of any

county, that his debtor has removed or is removing out of the state, or

so absconds or conceals himself that process cannot be served upon him,

and further makes oath to the amount of his demand, an attachment

may issue. A bond must be given by the plaintiff to secure the pay

ment of costs and damages that the defendant may recover against him.

Arrest for debt is abolished.

Missouri.—Imprisonment for debt does not exist in this state.

Attachment may issue when the debtor is a non-resident, when he

conceals himself or absconds, so that process cannot be served upon him,

when he is about to remove his property out of the state, or has disposed

or is about disposing of it, or has concealed or is about to conceal it, with

intent to defraud, or when the debt was contracted out of the state and

the debtor has absconded or removed his property within the state,

with intent to defraud or hinder his creditors. In all these cases, except-

ing the first two, attachment may issue though the debt be not yet due.

Before attachment can issue, affidavit must be made by the plain

tiff that the defendant is justly indebted to the plaintiff in the sum

claimed after allowing offsets, stating on what account the debt was

contracted, and that affiant believes and has good reason to be

lieve in the existence of one or more of the particulars which entitle

him to an attachment If the defendant put in issue the truth of the

Affidavit, the plaintiff must prove the facts therein alleged, and must
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give a bond, with one or more sureties, resident householders of the

county in which the action is brought, in a sum double the amount of

the claim sworn to, for the payment of any damages which may ensue

from a wrongful attachment. Non-residents wishing to sue their debtors

in this state by attachment, should send with the demand an affidavit

setting forth the above facts, or one of them, and should provide the

required security.

New Hampshire.—The following persons cannot be arrested under

the laws of this state : any female upon a writ in an action of con

tract ; any person on mesne process in any real action or action of eject

ment ; any executor or administrator for any cause of action against

the deceased ; any sheriff while in office upon any civil process. No per

son entitled to vote at town meeting can be arrested on the day when

the meeting is held.

No person shall be arrested upon any writ or execution founded on a

contract, unless the plaintiff or some person in his behalf shall make

affidavit before a justice, on the back of the writ, that in his belief the de

fendant is justly indebted to him in a sum exceeding thirteen dollars and

thirty-three cents, and that he conceals his property so that no attach

ment or levy can be made, or there is good reason to believe he is about

to leave the state to avoid the payment of his debts. If any person be

committed to prison by the officer or his bail, or upon surrender by his

bail, he shall, unless he be bailed before judgment, be held in prison,

until the expiration of thirty days after the rendition of such judgment

for the plaintiff as execution may issue up%>n, unless sooner legally dis

charged. The defendant, when arrested, may require the officer making

the arrest, to take him before two justices, one of the quorum. If the jus

tices, on considering his affidavit and such evidence as may be adduced,

believe he does not conceal his property and has no intention of leaving

the state, they may order his discharge.

All property liable to be taken in execution may be attached and held

as security to satisfy judgments. (Compiled Stats. §1 seq.)

New Jersey.—No female can be arrested on any process issuing from

a civil action. Any person held in custody in any civil action, or upon

an attachment for not performing an award, or surrendered in discharge

of bail, shall be discharged from arrest by the officer, if he make out and

deliver a true and perfect inventory under oath or affirmation of all his

property, and give bond to the plaintiff in double the amount claimed,

that he will appear before the next court holden in the county where the

arrest is made, and petition for the benefit of the insolvent laws. In

case of forfeiture of the bond, the plaintiff may bring an action thereon,

and recover debt, damages, and costs. (Rev. Stats. 325.)

If any creditor make oath or affirmation before the proper authority,

that he verily believes his debtor has absconded from his creditors and is

not resident in the state, then an attachment may issue against the pro

perty of the debtor wherever it may be found : and the writ binds the

property of the defendant from the time of executing the same.

All conveyances of the property attached, made by the defendant pend
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ing the attachment, are void against the plaintiff, and the creditors who

shall become parties to the attachment. (Rev. Stats. 48.)

New York.—A defendant may be arrested in this state under the

following circumstances.

When the defendant has been guilty of fraud in contracting the

debt or incurring the obligation for which action is brought, or in

concealing or disposing of the property, for the taking or detention of

which the action is brought When the defendant has removed or dis

posed of his property or is about to do so with intent to defraud bis

creditors.

An order for the arrest of the defendant must be obtained from a judge

of the court in which this action is brought or from a county judge.

The order may be made where it shall appear to the judge, by the affida

vit of the plaintiff or of any other person, that a sufficient cause of action

exists, and that the case is one of those mentioned above.

Before making the order, the judge will require a written undertaking

on the part of the plaintiff, to the effect that if defendant recover judg

ment the plaintiff will pay all costs, and damage consequent upon the

arrest, not exceeding the sum specified in the undertaking, which must

not be less than one hundred dollars. If the undertaking be executed

by plaintiff without sureties, he must annex thereto an affidavit that

he is a resident and householder or freeholder within the state, and worth

double the sum specified in the undertaking over all his debts and

liabilities.

The order may be made, to accompany the summons, or at any time

afterwards before judgment, and it requires the sheriff forthwith to arrest

the defendant wherever found, and hold him to bail in a sum named, and

to return the order at a time and place therein mentioned to the plaintiff

or attorney by whom it is subscribed or endorsed. This order the sheriff

is bound to execute.

The defendant may give bail, by causing a written undertaking to be

executed by two or more sufficient sureties, to the effect that the defendant

shall at all times render himself amenable to the process of the court.

At any time before a failure to comply with the undertaking, the bail

may surrender the defendant in their exoneration, or the defendant may

surrender himself to the sheriff, and the sheriff will detain him as upon an

order of arrest

No female can be arrested in any action, except for a wilful injury to

person, character, or property.

The property of foreign corporations and of non-residents, absconding

or concealed defendants, may be attached.

A warrant of attachment must be obtained from a judge of the court

in which the action is brought or from a county judge.

The warrant may be issued whenever it shall appear by affidavit that a

cause of action exists against the defendant, specifying the amount of

claim and the grounds thereof, and that the defendant is a foreign corpo

ration, or a non-resident of the state, or has departed therefrom with in

tent to defraud his creditors or to avoid the service of summons, or keeps

himself concealed with a like intent An attachment may issue against
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one or more of several defendants when the co-defendants are not liable

to attachment.

Before issuing the warrant, the judge shall require a written undertak

ing on the part of the plaintiff, with sufficient surety, to the effort that

if the defendant recover judgment the plaintiff will pay all costs that

may be awarded the defendant, and all damages he may sustain by reason

of the attachment, not exceeding the sum specified in the undertaking,

which shall be at least two hundred and fifty dollars.

The warrant is directed to the sheriff of the county in which the de

fendant's property is, and requires him to attach and safely keep all the

property of the defendant within the county, or enough to satisfy the

plaintiff's demand, together with costs and expenses : the amount must

be stated in conformity with the complaint.

The sheriff proceeding as in the case of absent debtors, must make and

return an inventory of the property seized, or the proceeds of such as is

sold to answer any judgment which may have been obtained, and subject

to the direction of the court or judge, must collect and receive all debts,

credits, and effects of the defendant.

The sheriff may also take such legal proceedings, either in his own

name or in that of the defendant as may be necessary for that purpose,

and discontinue the same under the direction of the court.

The rights or shares which a defendant, may have in the stock of any

association or corporation, together with the interest and profits thereon,

and all other property of the defendant, in the state, is liable to attach

ment, and levy and sale on execution.

The execution of the attachment upon any such rights or other pro

perty incapable of manual delivery, is made by leaving with the presi

dent or other head of the association or corporation, or the secretary,

cashier, or managing agent, or with the debtor or person holding the

property, a certified copy of the warrant of attachment, with a notice

showing the property levied on.

Whenever the sheriff shall, with a warrant of attachment or execution

against the defendant, apply to such officer, debtor, or individual, for the

purpose of attaching or levying upon the property, the person applied

to shall furnish him with a certificate under his hand, designating the

number of rights or shares of the defendant in the stock of the corpora

tion, with any dividend or any incumbrance thereon, or the amount and

description of the property held by the corporation for the benefit of the

defendant ; or any debt owing to him. If the officer, debtor, or individual

refuse to do so, he may be required by the court or judge to attend be

fore him, and be examined on oath concerning the same, and obedience

to such orders may be enforced by attachment

North Carolina.—Upon any complaint, made on oath to any of

the judges of the supreme or superior courts, or to any justice of a

county court, by any person, his attorney, or agent, that any person in

debted to him has removed, or is removing, out of the county, privately,

or so absents or conceals himself, that the ordinary process cannot be

s«rved on him, and further swears to the amount of his debt or demand

to the best of his knowledge or belief, an attachment may issue against
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the estate of ,the debtor wherever the same may be found. An attach

ment may issue in favor of a resident of the state against the estate ot

a non-resident.

Clerks of the county and superior courts may issue attachments re

turnable to their courts, and may take bonds, and administer oaths in

such cases (Act of 1850).

Ohio.—The constitution declares that no person shall be imprisoned

for debt in any civil action, unless in cases of fraud.

A defendant in a civil action can be arrested either before or after

judgment in the following manner, and not otherwise, except in proceed

ings for contempts, and suits brought by the state for fines and penal

ties.

An order for the arrest of the defendant shall be made by the clerk

of the court in which the action is brought, when there is filed in his

office an affidavit of the plaintiff, his agentj or attorney, made before any

judge of any court in the state, or any clerk thereof, or justice of the

peace, stating the nature of the plaintiff's claim, that it is just, and the

amount thereof as nearly as may be, and establishing one or more of the

following particulars.

That the defendant has removed or begun to remove any of his pro

perty out of the jurisdiction of the court, or that he has begun to con

vert any part thereof into money, with intent to defraud creditors;

that he has property which he fraudulently conceals ; that he has dis

posed of, or is about disposing of, his property, with intent to defraud ;

that he fraudulently contracted the debt, or incurred the obligation

sued upon.

The affidavit must also contain a statement of the facts on which the

belief in the existence of one or more of the above particulars is

based.

The order of arrest will not be issued until there has been executed by

sufficient sureties of the plaintiff, a written undertaking to the effect that

the plaintiff shall pay to the defendant all damages which he may sus

tain by reason of the arrest, if the order be wrongfully obtained, not ex

ceeding double the amount of the claim stated in the affidavit. The

order may accompany the summons, or be issued at any time afterwards,

and before judgment (Stats. vol. 41, p. 79).

An execution against the person of the debtor, requiring the officer

to arrest such debtor and commit him to the county jail until he pay

the judgment, or is lawfully discharged, may issue upon any judgment

for the payment of money when the judgment debtor has removed or

begun to remove any of his property out of the jurisdiction of the court,

with intent to prevent the collection of money due on the judgment;

when he has property which he fraudulently conceals with the like in

tent ; when he has disposed of any part of his property with a like in

tent, or to prevent its being taken in execution ; when he fraudulently

contracted the debt, or incurred the obligation on which judgment ie

rendered ; or when he was arrested on an order before judgment and

has not been discharged as an insolvent debtor, or the order has not been

set aside.



10 [Jiui.Laws for Collecting Debts.

An execution against the person of the debtor, except where he is still

under arrest, or an order issued before judgment, can be issued only

when the same is allowed by the supreme court, tho court of common

pleas, or probate court, or some judge of either, upon satisfactory proof

of the existence of one or more of the particulars mentioned above ;

wiih the same conditions a justice of the peace may issue an execution

(Stats, vol. 41, p. 139).

An order of attachment will be made by the clerk of the court, when

there is filed in his office an affidavit of the plaintiff, his agent, or attor

ney, showing the nature of the plaintiff's claim, that it is just, the

amount which the deponent believes the plaintiff ought to recover, and

the existence of some of the grounds of attachment mentioned above.

When the ground of attachment is, that the defendant is a foreign cor

poration, or a non-resident of the state, the attachment may issue with

out an undertaking. In all other cases, the plaintiff must give a bond

with sufficient sureties approved of by the clerk, to the defendant, to pay

all damages which may ensue from• a wrongful attachment, not to exceed

double the amount of tho plaintiff's claim.

A creditor may bring an action on his claim before it is due, and have

an attachment against the property of his debtor, when he will show by

affidavit that his claim is just, that it will become due at a specified

time, and that the defendant has disposed of his property, with intent

to cheat, hinder, or delay his creditors, or that he is about to dispose of

or remove his property, or a material part thereof, with a like intent.

The order cannot be issued until the plaintiff give a bond for the pay

ment of damages as above described. The plaintiff in such an action

cannot have judgment until the claim be due (Stats, vol. 41, p. 94).

Pennsylvania.—Arrest is abolished in all cases of civil process, issu

ing in any action for the recovery of money due upon judgment or de

cree founded upon contract, or due on any contract, express or implied,

except in proceedings as for contempt to enforce civil remedies, actions

for fines, or penalties, or on promises to marry, on moneys collected by

any public officer, or for any misconduct or neglect in an officer, or in

the practice of any profession, or certain actions for both. In other cases,

as when the debtor is about to remove any part of his property out of

the jurisdiction of the court in which suit is brought, with intent to

defraud his creditors, or has disposed, or is about to dispose of his pro

perty, or to secrete it with a fraudulent intent, or has rights in action, or

interest in any public or corporate stock, or evidences of money due him,

which he refuses to apply to the payment of any judgment rendered

against him, or when he has fraudulently contracted the debt, or incurred

the obligation in suit, he may be arrested.

Property of the defendant may be attached when he is about to remove

any of it from the county with intent to defraud, or has disposed of, or

secreted any part of it with a like intent, or is about to do so. Property

may also be attached if the debtor, being an inhabitant of the state, ab

sconds, remains absent from the state, confines himself in his own house,

or conceals himself with design to defraud his creditors; or beiii£ a

non resident, if the debtor shall confine, or conceal himself within the
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county, to avoid the seizure on process, and to defraud creditors. The

property of a non-resident may be seized by virtue of a foreign attach

ment ; the remedy, by that process, according to the custom of Lon

don, being now adopted, under some modifications, by statute in Penn

sylvania.

Rhode Island.—In this state there is no exemption from arrest,

except in the case of a female; and a female may be arrested upon exe

cution issuing tmder a judgment founded on contract, not under seal,

where the debt, or damages recovered, amount to fifty dollars or more ;

or, if the contract be under seal, for any sum.

Whenever a writ authorizing an arrest is delivered to a sheriff, and he

cannot find the defendant, he shall attach his goods and chattels.

Soi'th Carolina.—Attachment may issue against the property of

a non-resident debtor, or of a debtor who absconds, who is removing

from the district, or who conceals himself, so that process cannot be

served upon him (Acts of 1744 and 1788, Grimke's P. L. 187 and

315).

A debtor about to abscond before the maturity of the debt, may be

held to bail (A. A. 1839, p. 62).

A debtor may be held to bail in any case where the debt exceeds

thirty dollars and sixty-two cents, upon affidavit of the fact being annexed

to the writ or process (Act of 1767, Grimke's P. L. 273).

Tennessee.—In this state imprisonment for debUdoes not exist.

Citizens of other states may sue either in the circuit court of the

United States, or of the state. After judgment rendered, execution

issues against the real and personal property of the defendant. It may

be levied upon property, and a bond taken by the officer, with security

for the delivery of sufficient property to satisfy the judgment on or

before the first day of the term of court succeeding that in which execu

tion issued. If this bond is forfeited, a writ authorizing a sale issues

against the property of the defendant and his surety, or the officer pro

ceeds to sell under the original execution, and if he fails to make the

money by tho second term after judgment, he and his sureties are

liable.

Sureties and accommodation endorsers may obtain judgments on mo-

tion, without notice, against their principals, or co-sureties, for their pro

portion of the debt.

In all cases where a debtor or defendant has removed, or is about to

remove, himself or his property, beyond the limits of the state, or is

concealing himself or his effects, any creditor may attach his property.

The attachment may be issued by a clerk of a circuit court, or by a jus

tice of the peace (Acts of 1843, c. 29, and 1846, c. 108).

The property, debts, and other effects of non-resident debtors, being

in the state, or if debts, owing by persons residing within the state, may

be attached by any creditor, by bill in chancery, without first having ob

tained a judgment at law, and be held as security for the payment of

the creditor's demand. In all cases of attachment the usual affidavit oL

2
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the amount due, and of the knowledge ur belief of the creditor that the

defendant is about to do, or has done some act rendering his goods liable

to attachment, must be filed, and a bond given conditioned for the pay

ment to the defendant for any damages he may incur by reason of a

wrongful prosecution of the action.

Sureties and creditors, after obtaining judgment, can recover from

any person who may have received usurious interest from their principal

or debtor, the amount so received above legal interest ; and this excess,

in all eases, constitutes a fund in the hands of the usurer for the satisfac

tion of bond fide creditors and securities (Acts of 1844, c. 182).

Texas.—The constitution provides that no person shall ever be im

prisoned for debt.

When a sheriff returns upon a summons that the defendant is not to

be found in the county, tho plaintiff may sue out a judicial writ of

attachment against tho property of the defendant ; this attachment is

discharged by the appearance of the defendant. The judges and clerks

of the district courts, or justices of the peace, may issue original attach

ments, if the plaintiff, or his agent or attorney, make affidavit that the

defendant is justly indebted to him, stating the amount of the debt ;

also, that the defendant is not a resident of the state, or is about to

remove, or secretes himself, or is about to remove his property from the

state ; and that thereby the plaintiff will probably lose his debt, and that

the attachment is not sued out for the purpose of injuring the de

fendant.

A bond must at the same time be given, with sureties, payable to the

defendant, in double the amount sworn to be due, conditioned that the

plaintiff will prosecute his suit to effect, and pay such damages as shall

be adjudged againt him, for wrongfully sueing out such attachment

(Hartley's Dig. Acts 22, et seq.).

Vermont.—No female can be arrested or imprisoned on any process

founded upon contract.

No person, a resident citizen of any of the United States, can be

*»rested or imprisoned on any process issuing in an action founded upon

eontract, unless the plaintiff, his agent, or attorney, shall file, with the

authority issuing the writ, an affidavit, stating that he has good reason to

believe, and does believe, that the defendant is about to abscond, or

• remove from the state, and that he has secreted about his person, or else

where, money, or other property, to the amount exceeding twenty dollars,

or sufficient to satisfy the demand upon which he is to be arrested.

Writs of attachment may issue against the goods, chattels, or estate

of the defendant, and for want thereof, against his body (Compiled Stats.,

c.31).

' Virgiwa.—Imprisonment for debt does not exist.

When any suit is instituted for debt or damages for breach of contract,

on affidavit stating the amount and justice of the claim, that the defend

ant, or one defendant, is a non-resident, and that the affiant believes he

has estate, or debts due him, within the county or corporation in which
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the suit is, or that he is sued with a defendant residing therein, the plain

tiff may thereupon sue out of the clerk's office an attachment against the

estate of the non-resident defendant for the amount stated. (Va. Code,

601, ?16.)

Wisconsin.—No person shall be imprisoned for debt arising out of a

contract.

An attachment may issue against the property of a debtor when the

plaintiff, or some one in his behalf, shall make an affidavit stating that

the defendant is indebted to the plaintiff the amount of the debt, above

offsets, and that the same is due on contract, judgment, or decree, and

stating that the deponent knows, or has good reason to believe, either

that the defendant has absconded, or is about to abscond from the state,

or that he is concealed therein to the injury of his creditors, or that the

defendant has disposed of or concealed, or is about to dispose of or con

ceal some of his property, with intent to defraud, or that the defendant

has removed, or is about to remove some of his property from the state

with a like intent ; or that he fraudulently contracted the debt ; or that

he is a non-resident, or that the defendant is a foreign corporation. The

above applies to attachments issuing from the county and circuit courts,

where the amount claimed exceeds one hundred dollars over and above

onsets. In justices' courts, under similar circumstances, an attachment

may issue when the amount due, as stated in the affidavit, above offsets,

exceeds five dollars, and the defendant resides in another county, and

above one hundred miles from the residence of the justice.

THE QUESTION OF CAPITAL PUNISHMENT.

Perhaps there is no legal question which has been so thoroughly and

extensively discussed as that concerning the death penalty; no law which

has been enacted, repealed, and re-enacted, as has that of Capital Pun

ishment. The expediency or inexpediency of most legal enactments,

is determined by a comparatively short discussion, or, at the farthest,

by a few years' experience. But in the case of capital punishment, rea

son and experience seem alike in vain ; each new statute leaves the ques

tion still open, and the discussion waxes louder and more earnest at

each new step in legislation. Neither party in the debate are able to

see any reason on their opponent's side. Both wonder that the world

remains so long in doubt Each finds new strength even in the argu

ments of the other. In some instances, both claim the same fact as

giving weight to their arguments ; such, for example, as the great age

of capital punishment. " Capital punishment," say its advocates, " has

received the sanction of unbroken custom from time immemorial. It has

come down to us endowed with all the sanctity of the common law ;—

nay, with as much more as its age is greater." Its opponents, on the

other hand, consider capital punishment differently. " It is a relic," say

they, " of the barbarous times from which it sprang ; well fitted for the

semi-civilized Jews, surrounded by, and in constant communication with
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barbarous nations ; not ill-suited to the dark ages, when fine and imprison

ment were impracticable, and the value put upon human life was so much

lower than it is now ; but unnecessary and barbarous at the present time,

when so many other modes of punishment may be substituted in its place.

Its age is no argument in its favor. If we never alter the usages of the

past, we can never improve them in the future." Thus between the two,

the impartial observer is puzzled to know whether to look at it with

Teverence for its old age, as does the one, or with pity for its weakness,

and impatience for its death, as does the other.

In another respect also, the question of capital punishment is very

peculiar. The mere expediency or inexpediency of a law is generally

considered sufficient to determine the question of its enactment. But on

the very threshold of this discussion, before the question of expediency

has arisen, we are met by the supporters of capital punishment with the

declaration that the death penalty is divinely enacted. We propose,

then, to consider these two distinct questions :—Is Capital Punishment

commanded by the law of God ? and,—Is it expedient ?

First. Is Capital Punishment commanded by the law of God ?

There are, throughout the whole of the Old  Testament, very severe

denunciations of the crime of murder. Under the Mosaic dispensation,

it was universally punished with death, and the Mosaic law abounds

with particular directions for the execution of the murderer. The text

upon which the supporters of capital punishment chiefly rely, however,

is the familiar passage, Gen. ix. 6, Whoso sheddeth man's blood, by mait

shall his blood be shed ; for in the image of God made he man.

It is doubtful whether this was ever intended as a command. From

its form, it might equally well be intended as a prophecy, a mere state

ment of the future.

Granting, however, that the verse in question is a statute, and unre

pealed, there still remains another point to be considered, whether it w

binding upon us at the present day ; whether indeed it was addressed

to us, or ever intended for our observance. The verse is peculiar. It

contains not only a command, but also the reason for the command ;

" For in the image of God created he man." Both the statute and the

cause of its enactment are given ; and it is argued that so long as the

reason continues, the statute remains binding. That is, it is laid down

as a general principle, that laws retain their authority as long as the

reason for their enactment continues to exist The upholder of capital

punishment does not, perhaps, expressly state this principle, but it is no

less the foundation of his argument because it lies hidden from view be

neath tho structure which it supports. What is termed the " Bible argu

ment" for capital punishment, stated in a syllogistic form, stands thus :—

I. It is a general principle respecting laws, that they retain authority

as long as the reasons on which they are founded retain their force, un

less indeed they should be expressly repealed.

II. Tho legal enactment stated in Gen. ix. 6. has not been repealed,

neither has the reason for it lost its force. Therefore,

III. The law is at this day of binding force upon the human race, to

whom it was addressed.

Without discussing further its statutory character, its universality, the
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question of its repeal, or the binding force of the reason which is given for

its enactment, we purpose to discuss the principle upon which the argument

is founded, or in logical language, the major premiss of the syllogism.

Does the force of a law depend upon the reason of its enactment ?

Plainly not. The wisdom of the law does indeed, but not its force. A

resolve rests upon a reason. It will not survive the reason which gave

it birth, and other things unchanged, will live as long. But a law derives

no force from the reason which called it forth. A law enacted by compe

tent authority for an unwise or fanciful reason is not thereby invalidated:

nor is a law enacted by incompetent authority valid, if the reasci for its

enactment be ever so good. It may be true, that human laws may bo

so unreasonable as to be held void, but this is because human legislators

have not authority to enact a law which contravenes the general reason

of mankind. Laws in general, however, receive their binding force, not

from the reason for their enactment, but from the authority and will of

the enactor.

The scriptural law of capital punishment may therefore have lost its

force in one of two ways.

• I. By an expressed or implied change of the Divine determination as

embodied in the enactment This is a repeal of the law ; of this there is

ao evidence.

Bi. By surrender or expiration of the authority in virtue of which God

enacted it. This authority cannot of itself have expired, for as it is

absolute, so is it eternal. But he may, of his own free will, have sur

rendered or abandoned it. Has any such surrender taken place ?

During the Old Testament dispensation, God acted in a double capa

city. He was not only the moral governor of man,—he was also the

civil mler. He was not only God, as we understand that term,—he was

also king, emperor, legislator. The laws were enacted in his name, and

executed by his authority. He is not, in a similar manner, the civil head

of the United States. Ho has resigned the right of making civil laws

to man himself. It is true that he might have the authority to make

civil laws—that is, if he chose to exercise it. But lie does not; and until

he does, the laws he has made in his civil capacity are not of binding

force; since he has ceased to be a civil ruler, and has delegated his

authority to other powers. When or how he did this, matters not. If

any one is inclined to doubt it, it is perhaps difficult of direct proof.

All America, however, must hold, that we are living under a republic,

not under a theocracy ; that our civil laws are enacted by ourselves, not

by God ; that the position of the Divine Ruler in regard to us is very

different, not only in the circumstances, but in the very nature of his

government, from his position towards the Jewish nation ;—in a word,

that God has abdicated his civil throne in favor of man, reserving to him

self the enactment and enforcement of moral laws.

It remains then to be determined, whether the law of capital punish

ment as given by God to Noah is moral or civil. If moral, it is still in

force ; if civil, it expired whenever God surrendered to man the right to

enact his own civil laws. It makes no difference whether the law is

Mosaic or Noachic. These are historical classifications that have no more

to do with the foree of laws, than has the binding of the volumes of
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State Statutes to do with their validity. The ten commandments are

Mosaic ; their validity is almost universally acknowledged. The direc

tions of God concerning the ark are Noachic ; and Noah is the only one

who ever obeyed them, or was ever intended to. The only question is

this. Is the law in question moral or civil ? If moral, it is still binding;

if civil, it has lost its force. To determine then which of the Old Testa

ment laws are moral, and which are civil, we submit the following test :

Those laws, the execution of which God reserved to himself, are moral ;

lhose, the execution of which he intrusted to man, are civil.

The only means of proving this test to be reliable, is, perhaps, by ap

plying it in many instances.

We shall then find that the execution of those laws which are univer

sally considered moral in their nature, is reserved by God for himself ; the

execution of those generally admitted to be civil laws, is intrusted to man.

The punishment is generally, perhaps, at the direction of God, but not

immediately by God himself. For example;—the law, "Thou shalt not

take the name of the Lord thy God in vain,'' is a moral law. Its enforce

ment is reserved for God. " For the Lord will not hold him guiltless, that

taketh his name in vain." But the law, " lie that blasphemeth the name

of the Lord, he shall surely be put to death," Lev. xxiv. 16, is a civil law.

Its execution is reserved to the people. "All the congregation shall cer

tainly stone him." The Law, "Honor thy father and mother" is a moral

law. God has reserved the execution of it to himself. " That thy days

may be long upon the land, which the Lord thy God giveth thee." But

the particular statute found in Ex. xxi. 15 is a civil law, and no longer

in force.

(So also compare Ex. xx. 3, 6, with Ex. xxii. 20 ; Ex. xx. 7, 1 1, with

Ex. xxxi. 14; Ex. xx. 14, with Lev. xx. 10. The examples are without

number. Those referred to, however, serve to illustrate the truth of our

test.)

So much as this is clear ; that the various statutes against crime found

in the Old Testament, do not, as a whole, form a rule by which we can be

guided. Certainly there are but few who would wish profanity, Sabbath-

breaking, idolatry, to be punished with death by the law of the land.

What now is the character of the law of capital punishment delivered

to Noah ? Is it a moral or civil law ? According to our test it is plainly

civil ; for its execution is intrusted to man. " By man shall his blood be

shed." In this it is different from the law, " Thou shalt not kill," tho

execution of which is reserved by the Divine Governor to himself. The

difference is exactly the same as in the instances of those laws against

profanity, Sabbath-breaking, and the like, which we have already quoted.

In short, the law given to Noah (if one at alH is a civil law. It may

have lost its force by the expiration of the authority in virtue of which

it was enacted ; which was the authority exerted by God as a civil ruler.

That authority has expired, inasmuch as God has ceased to be a civil

ruler, and has delegated to man his civil authority. The law in question

has consequently lost its force ; in a word, it is obsolete.

Second. Is capital punishment expedient ? That is, does it accom

plish the true objects of punishment in the best way !

The true objects of punishment are chiefly the protection of society
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from future crime, and the reformation of the criminal. Besides these

two objects of punishment, two others are not unfrequently added, viz.

reparation of the injury, and the exemplary reformation of others. The

first of these, whether a proper object of punishment or not, can never

be attained in the case of murder.

The second, the exemplary reformation of others, is attempted by society

only because it thereby protects itself from the future crime of others.

The protection of society, therefore, which should be the main object of

punishment, is two-fold ; protection from others, and protection from the

criminal himself.

It is the theory of punishment to prevent crime by coupling with it

fear. The great problem is to awaken in the heart of every man tempted

to commit a crime, the most effective possible fear, that if he yields, a

serious evil will fall upon him. It is by the terrors of the law, that we

deter men from crime. Now in estimating the effect of fear upon the

mind, we must carefully distinguish between a great fear of an evil, and

a fear of a great evil. The fear may be very great, may rise almost to a

certainty, yet the evil dreaded may be very slight. Or the fear may be

weak, and the calamity contemplated overwhelming.

Thus a statute may awaken a fear of an enormous penalty, while the

fear itself may be very slight. And the advantage anticipated from the

substitution of imprisonment in the place of death, is, that though the

calamity would be lessened, the fear would be increased.

It is a true principle in criminal legislation that a penally should be so

graduated that the fear may be as great as possible, and the penalty so

great only as is consistent with the certainty of its infliction. For men

aro always ready to take risks. They are not so much actuated by re

mote calamities, as by immediate inconveniences. More people have

been deterred from going abroad in a thunder-storm, by the certainty of

getting wet, than ever were by the risk of being struck by lightning.

Such is human nature. Therefore it is not the heaviest penalty, but the

one most sure to be inflicted, which is most efficient.

In the present state of public opinion, the infliction of capital punish

ment has become uncertaiu, and the penalty is therefore inefficient. The

public mind is filled with disapprobation of capital punishment,—with a

dread that innocent persons may be put to death,—with a prejudice

against circumstantial evidence. Thus capital convictions are more

difficult than they should be. Jurors are now constantly found who do

not hesitate to say, that they would not upon any evidence convict a man

of a crime punished with death. Others, whose scruple is less strong,

still feel the same bias. So do judges, and advocates, and spectators.

The result is, that the evidence of a capital crime, after being given by sym

pathizing witnesses and prosecutors, favorably, because the penalty is

death ;—and attacked by the defendant's counsel violently, because the

penalty is death ;—and sifted by the judge scrupulously, still because the

penally is death ;—the evidence, or so much of it as makes its way

through all these barriers, is at last admitted to a timid jury, who dread

to consign a fellow-man to death. They think him guilty,—they would

readily imprison him, but they fear to hang him, and so they set bin;

free. Nor are these feelings unnatural or worthy of blame. It is a mark
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of our civilization that wc are thus tender of human life. The law should

respect this feeling, not labor to eradicate it. Though human law guides

the current of public opinion, yet public opinion should form the law ; as

the batiks of a river confine the stream within its course, yet are them

selves cut and shaped entirely by the waters they inclose.

The objection to capital punishment, therefore, is, that the greatness of

the penalty prevents the certainty of its execution ; and its uncertainty

defeats, not only the protection of society from the criminal himself, but

also its protection from others. For so long as capital punishment acts

as a preventive to capital convictions, so long as the maxim, "it is better

that ten guilty men should go free, than that one innocent man should

suffer," constitutes, as it does at present, the principal legal lore of a

jury,—so long there is danger that criminals by their impunity will not

only be encouraged themselves to go on in crime, but will encourage

others also. The fallacy in the argument in favor of capital punishment

is, that its advocates argue as if the question were, " Ought every mur

derer to be iiung ?" Whereas its only practical form is, " Shall every

man convicted of murder be hung?" Death may be a just penalty, but

it is an uncertain one. By substituting for it imprisonment, it is urged

that we shall lessen the penalty, but greatly increase the fear of it, by the

increased certainty of its infliction. Thus lighter strokes, but more of

them, shall build the protecting wall around our homes more surely.

Such are some of the arguments of the opponents of capital punish

ment, who propose to increase the fear by lessening the penalty, and to

deter from crime by making the punishment more certain. There must,

however, be some limit. The punishment must be sufficiently fearful to

overawe and terrify, yet must not be impracticable. The question is

therefore a question of gradation of punishment. To be effectual, the

punishment must be both certain and fearful ; to make it certain by

making it insignificant, is as unwise as to make it terrible at the c xpense

of its certainty. It will be the object of the wise legislator to gain the

right medium, so that it may neither be uncertain nor insignificant ; and

it is scarcely to be wondered at, that so much difficulty should be found

in determining properly what that medium is. Of all crimes, murder

is by far the worst, and excepting treason, which is as it were a civil

murder (the conspiring the death of the state), the most injurious to

society. It is wholly irreparable, above all other crimes.

It seems, therefore, proper to take special care in guarding from such

an injury, and not unwise to mark a crime so heinous in its character,

and so peculiarly injurious in its results, with a punishment equally pecu

liar, which shall stand out from among all other punishments, as one

sui generis ; as the crime which it punishes does, from among all other

crimes. This, then, is one of the great uses of capital punishment It is

not so much that it raises a serious tear of death in the mind of any par

ticular individual tempted to commit murder, but that it gives a peculiar

and terrible prominence to the crime which it punishes. It is au act of

civil excommunication, whereby society declares the offender irreform-

able, itself endangered by his existence, the ties by which society was

bound to protect him dissolved, his rights gone, and himself outlawed.

Other punishments may have in view the reformation of the offeuder ;
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this abandons the criminal as hopeless ; the only thing to be done, being

to expel him from the world as soon as possible. It is not death merely,

but tliis virtual abandonment of the offender, which gives efficacy to

capital punishment. It is claimed then, by the supporters of capital

punishment, that the death penalty declares, as no other punishment can,

the peculiar abhorrence with which society regards murder; and this

public and solemn expression of the peculiar hatred which the law has

tor murder, induces similar feelings in the mind of the community, and

strengthens those which nature has already implanted. So that the great

benefit of capital punishment is not that it awakens fears of death in

particular individuals,—though this is important,—but that it builds up

and strengthens a public opinion against murder, which in fact is a better

preservative from crime than the heaviest penal laws. And this public

opinion is built up, it is noticeable, by the greatness, not by the certainty

of the penalty ; by the existence, not by the execution of the law. These,

then, are the two more important arguments for and against capital

punishment. The opponents of the death penalty insist upon its uncer

tainty, and consequent insufficiency to awaken terror. Its defenders rest

upon its salutary mfluence in giving, by the peculiarity of the punish

ment, a peculiar prominence to the crime which it punishes.

As to the second object of punishment, the reformation of the crimi

nal, this surely is not contemplated by capital punishment. And its ad

vocates seldom claim that it is. Occasionally, indeed, some ono urges

that the apprehension of approaching death, awakened suddenly in the

breast of the condemned, has a valuable tendency to accomplish a reform

in his character. When a man has arrived at the gallows, a reform in

his conduct is valueless. It is only that deep and permanent reform of

heart, which may fit the rejected of man to be the accepted of God,

which can then be desirable. Now it is not true that a sense of approach

ing death will in general accomplish the reform of the heart. The fear

of death is not a reformatory fear. It is a blow which is more likely to

stun the sleeper upon whom it falls into a dreadful insensibility, than to

awaken him to life. It hardens quite as often as it subdues. And even

the faint shadow of penitence which the approach of death sometimes

casts across the human heart,—how quick it vanishes, when the dark

fear which it casts is removed, and rays of bright hope stream uninter

rupted down again. . The experience of the world shows that the simu

lated penitence and reform, which spring from the fear of death, is unre

liable. It is not true then that the death-penalty either directly or indi

rectly tends to reform the offender. However useful capital punishment

may be to society, it is not a blessing to the offender.

We propose to finish this article with a short account of the state of

the laws respecting capital punishment at the present day, together with

a few statistics comparing the effects of capital punishment with those of

perpetual imprisonment

In Russia, exile to Siboria was substituted for capital punishment above

a century ago, by Queen Elizabeth. In a country where everything de

pends upon the will of the sovereign, no law is unchangeable. Some

criminals have consequently been executed since the repeal of the law ;

but the legal punishment is exile to Siberia.
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Id Belgium, capital punishment is repealed. No execution has taken

place there since 1830. In Eugland, the number of capital crimes has

been reduced, within the last century, from 160 to a comparatively small

number. In this country, capital punishment is generally confined to

murder and treason ; in some states arson also is punished with death.

Iu Maine, the criminal, when convicted, is to be imprisoned for one year,

and after that time until the governor and his council, upon a certified

copy of the proceedings iu the case, shall issue an order under the great

seal, for his execution. It is not made obligatory on the clerk, however,

to send any record of the proceedings, nor upon the governor to issue

any warrant thereupon ; and the consequence is that no criminal has

been executed in Maine, since 1835. The law is similar in Louisiana,

Massachusetts, and Vermont. In the latter state no execution has taken

place for thirty-nine years. In Rhode Island and Michigan, capital pun

ishment has been repealed. In the other states of the Union it is still

in force.

Capital punishment has been repealed for so short a time in Rhode

Island and Michigan, that little reliance can be placed upon statistics in

either of those states. H. Taylor, secretary of that state, says, iu a letter

dated Dec. 1853 : "I have seen no evidence of the increase of crime in

consequence thereof (referring to the repeal of capital puuishment), nor

do I believe that any well informed citizen of our state will contend that

thore has been an increase."

The effects of capital punishment in England are thus stated in a letter

by Robert Rantoul to the Governor and Legislature of Massachusetts.

ti The capital crimes created by statute bear date as follows : four un

der the Plantagenets, twenty-seven under the Tudors, thirty-six under the

Stuarts, one hundred and forty-six under the House of Brunswick.

" More crimes were denounced as capital during the reign of George III.

than in the reigns of all the Plantagenets, Tudors, and Stuarts combined.

The advance in crime was never so rapid as iu the latter part of the

reign of George III. In 1814 the committals in England and Wales

were 6,590; and in 1817 they were 13,392. They had more than

doubled in three years?

The following table from the same source exhibits the effects of capital

punishment as experienced in Belgium.

Number of Convictions for Murder, and Whole Number of Executions, in ftelgium, from 1799 to 1834
divided into eight nearly equal periods, with the average of cont<ctions and executions per year.

Pot tutts Executions.
Convictions Extcutions

Onviction*
for Murder
per Annum.for Murder. jicr Annum.

4 years to 1799 137 103 34 26

5
u

1804 235 150 47 30

5
u

1809 88 82 18 16

5
u u 1814 71 64 14 13

5
u u

1819 26 42 5.2 8.4

5
u it

1824 23 38 4.6 7.6

5
u u

1829 22 34 4.4 6.8

5
II >>

1834 20 4
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" It appears from this table that while executions increased, murders

increased. Executions reached their liighest point in 1801-2, averaging

for those two years, 68 a year ; and murders reached their highest point

one year later, in 1802-3, averaging for those two years 41 a year.

After executions declined, murders also declined, until they averaged but

four a year. If a diminution of the average of murders, while there

were no executions, to less than one tenth the average of 1802-3, does

not show a sufficient change, in only thirty-two years, to warrant a favor

able inference for the modern practice, it is difficult to imagine any facts

short of the cessation of crime altogether, from which such an inference

might be drawn. Observe also the uniformity between the falling off in

the number of convictions, and in that of the executions for murder."

Now these statistics do not show such an increase in capital crimes

upon the repeal of capital punishment as would make it appear that the

death penalty is necessary for the preservation of the state, or of its indi

vidual members. On the contrary, with a diminution of the executions,

there is a proportionate diminution of convictions ; and with an increase

of capital punishments, there is a corresponding increase of capital

crimes.

In this short view of the argument on both sides of this controverted

question, we have not aimed to express our individual convictions so much

as to acquaint our readers with the present state of public opinion, and

of legislation upon the subject. Since it is not likely that the death pen

alty will soon be given up by its friends, or that the advocates of reform

will soon cease to urge its abolition, we may perhaps expect that the

auestion will acquire more importance in the future than it has ever in

le past

RESTRICTIONS OF COMMON CARRIERS' LIABILITY.

That there is a growing tendency in our courts to release as far as

may safely be done the restrictions to which common carriers were sub

jected by the ancient common law is evident It is true that our supreme

court, in Gould vs. Hill (2 Hill, 623), declared that a common carrier

could not limit his responsibility by express contract. But in the case of

Persons vs. Monteath, lately decided in the supreme court, the foregoing

decision was reversed ; although it remains to be known whether the

court of appeals will sanction the doctrine in question. The goods

delivered to the carrier in the last mentioned caso were burned without

the fault of the carrier, and upon an action brought against him it was

shown that the goods had been receipted to the owner as follows :

" Received, goods, etc., which I agree to transport (the danger of the

lakes, of fire, breakages of looking-glasses, leakage of oil and acts of

Providence excepted), at the rate of, etc." And by virtue of this receipt

the carrier was held to be discharged from liability in consequence of the

burning of the said goods.

This decision accords with the spirit of English legislation and adjudi
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CONDENSED REPORTS OF RECENT CASES.

MUNICIPAL CORPORATIONS STOCK SUBSCRIPTIONS.

It ii within the power of a State Legislature to authorize a municipal corporation to subscribe fur
the stock of joint stock company, and to r*ise funds to pay for such subscription by levying taxes
upon the individual members of the corporation.

[Police Jury Right Bank of the Parieh of Orteant vs. The Succetsion of John

McDonough. Louisiana Supreme Court: Official Report not yet published.]

This case drew in question the power of the legislature of Louisiana

to authorize the plaintiffs, a municipal corporation, to subscribe to the

stock of public works ; a subject now of very great public importance.

The legislature of Louisiana, in 1852, passed a general act, authorizing

the police juries and municipal corporations of the state to subscribe to

the stock of corporations undertaking works of internal improvement,

under the laws of Louisiana. The act provided that the ordinances for

making such subscriptions should contain a levy of a tax on the landed

estate within the corporation, to pay the subscription ; and also that uo

such ordinance should be valid until approved by a majority of the voters

of the corporation, at a special election ; aud further, that the stock should

not belong to the corporation, but to the tax-payers ; each of whom should

receive a certificate equal to the amount of his tax paid.

The plaintiffs in this action, assessed a tax on lands within its jurisdiction,

to meet its subscription duly made to the stock of the New Orleans,

Opelousas ife Great Western Railroad Company ; and brought this suit to

collect a portion of said tax. The answer of the defendants raised the

question of the constitutionality of the statute and ordinance.

Slidell, C. J.—The argument here has been confined to the question

of the constitutionality of the statute and ordinance, which we have con

sidered with the care due to the great public importance of the subject.

The right of the legislature to delegate the power of taxation, for local

purposes, to municipal authorities, is established in our state and in our

sister states, by an uninterrupted train of legislative precedents and

judicial decisions. The necessity and propriety of such delegations are

obvious. The supreme jurisdiction has not leisure nor information to

take cognisance of and manage all the matters which concern a particu

lar locality. The interests of a particular town or country are best under

stood, and can be best administered, by its inhabitants or persons of

their choice, selected under legislative authority. Our own statute books,

and those of our sister states, are filled with acts creating these political

corporations, whose powers are emanations from the legislative will, and

subject to be enlarged or curtailed by their will from time to time, as

the wisdom of the legislature may dictate.

But it is said that, in the present case, the legislature has attempted to de

legate to municipal bodies a power to tax for a purpose not local ; that the
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constitution intended to confine the raising of money from the people

for general purposes, to one body, the general assembly of the state, and

tkat body cannot evade the performance of the duty, and shift the respon

sibility upon others.

This makes it proper to inquire, what is a local purpose, and how far

the particular enterprise which this taxation was intended to aid, could,

as regards the municipal corporation which is plaintiff in the cause, be

considered as concerning its local interests and welfare.

This question is not a new one. On the contrary, it has been fre

quently subjected to vigorous judicial investigation, and its answer may

be satisfactorily found in the illustrations which are presented in decided

A signal exercise of this legislative power was exhibited in a statute

enacted in 1848, authorizing the city of Philadelphia, the county of

Alleghany, the cities of Pittsburg and Alleghany, and the municipal cor

porations of Philadelphia county, to subscribe for shares of the capital

stock of the Pennsylvania Railroad Company, to borrow money to pay

therefor, and to pay the principal and interest so borrowed. The exer

cise of this authority necessarily entailed additional taxation upon the

inhabitants of the places designated. Before that statute the right of a

municipal corporation to subscribe tor stoc k was wrongly contested. A

member of the bar whose reputation as a jurist is national, acting upon

the invitation which was made by this court to the profession to afford

us assistance in the important constitutional question before us, has

favored us with an opinion, prepared with his characteristic ability. It

is an opinion well worthy of perusal by those who desire to know the

just limits of municipal power, when not aided by express legislation.

Hut we are told by the Supreme Court of Pennsylvania that, after the

enactment, no one has contested the right of those municipal corporations

to subscribe for the stock, and on its faith millions of dollars have been

subscribed. (Commonwealth vs. Williams, 1 Jones. 71 ; see also Ooddm

vs. Crump, 8 Leigh. Va. Rep. ; Talbot vs. Dent. 1) H. Monroe, 520.)

If the decisions cited be true exponents of the law, as we think they

are, their application to the present case is obvious. The contemplated

railroad passes through the territorial limits of this corporation, and has

one of its termini there. If the enterprise is successful, the results which

have been experienced in other towns and sections of the Union may be

realized here. Its facilities for commerce may bo enhanced, an impulse

to industry within its limits be given, its population be augmented, its

land rise in value. Whether these prosperous results will ensue, is in

the womb of the future. But it is evident that the legislature expected

them, and it is clear that the police jury and a majority of the voters

3■) thought. The legislature plainly declared such an enterprise to be

within the range of their corporate purposes ; the police jury, acting

under the legislative sanction, declared by their ordinance their opinion

that the measure would conduce to the interests of their locality, and a

majority of the tax-payers have concurred in that opinion.

Whether their representation is false or well founded, is not, under

of legislation, a judicial question. We take it to be a well

if the legislature can constitutionally exercise a
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power, it is to be presumed by the judiciary, in just deference to a

co-ordinato branch of the government, that in the particular case it was

exercised discreetly, and with a deliberate and just regard to the inter

ests of its citizens. (Norwich vs. The County Commissioners, 13

Pick. 62.)

The peculiar nature of this work certainly can make no difference in

the question of constitutional power. A few years ago railroads were

unknown. But if the legislature in former years had authorized the

construction by a private corporation of an ordinary road traversing the

State, ami had given permission to the police juries through whose terri

torial limits it passed, to contribute to its completion, by taking stock,

an«l by local taxation, if they thought it advantageous, we question

whether any one in the community would have disputed such a grant of

power upon the ground that such a road did not involve a locil purpose.

Surely the principle cannot be affected by the magnitude of the outlay,

the extent of the enterprise, or the peculiar- moans by which the trans

portation of persons or property is to be effected. The subject of roads

is a matter which, since the foundation of our government, has been

submitted in some form by our legislature to the action of police juries,

and this from the obvious consideration of their intimate connexion with

local wants and local purposes.

Having thus considered the general power of the legislature to" dele

gate to local political corporations the power to levy taxes of this nature,

it remains to inquire whether the conditions with which this grant of

power is accompanied vitiate the grant; whether any invasion of the

constitutional rights of individuals is involved in the peculiar mode in

which the exercise of the power delegated is commanded to take place.

The court considered that no objection could be'successfully main

tained to the details of the mode in which the power was allowed to be

exercised, and affirmed the constitutionality of the act and ordinance,

and the binding force of the tax.

TAXATION REAL ESTATE.

The pipes laid in the street uf a city, by a gas company, under grant in their charter, are fixtures,

and taxable as real estate.

[Providence Gat Con'pany vs. Thurber, 2 R. I. R., 15.]

This action was brought to recover back from the defendants as assessors

of taxes in the city of Providence, a portion of the tax assessed upon the

plaintiffs. The case was submitted upon an agreed statement of facts,

from which it appeared that the defendants had assessed the plaintiffs for

their gas pipes, laid in the streets of Providence, as for real estate. It

was conceded on the one side that if they were real estate, the assess

ment was valid, and upon the other, that if they were not such, it was ille

gal. The only question was whether the pipes were fixtures, and there

fore real estate.

Gbeen, C. J.—We think the true rule is, that a personal chattel doea
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not become a fixture so as to be a part of the real estate, unless it be.so

affixed to the freehold as to be incapable of severance from it without

violence and injury to the freehold. And if it be so annexed, it is a fix

ture whether the annexation be for use, for ornament, or from mere

caprice. (His honor derived this rule from the following authorities :

Farrar v. Stackpole, 6 Greenl. 157. Voorhies v. Freeman, 2 Watts and

S. 115. Pyle v. Pennock, ib.390. Gale v. Ward, 14 Mass. 352. Smith

v. Thompson, 9 Conn. 67. Walker v. Sherman, 20 Wend. 638.) In

the present case the pipes are sunk in the soil of the street, to the depth

of several feet under the surface, and cannot be removed without digging

up the earth, and if the Gas Co. owned the land in which the pipes were

laid, wc should have no doubt they would be fixtures.

But being laid in the public streets, by consent of the Board of Alder

man, under power granted to the corporation by the second section of

their charter, the question is whether such annexation gives them the

character of fixtures.

The charter of the corporation is liable to be repealed by an act of the

General Assembly, whenever that body shall think proper to pass such

an act.

On the part of the plaintiff, it is contended that the power was a mere

license, revocable at the will of the General Assembly, and the pipes,

being laid under this license, cannot thereby become fixtures, and the

case was likened to a class of cases, in which it has been held that if A

erect a building on the land of B by parole license from B, such building

is a personal chattel (Ashmun v. Williams, 8 Pick. 402. Marcey

v. Darling, 8 Pick. 283. Aldrich v. Parsons & Latham, 6 N. H.

Eep. 555.)

If these pipes had been laid in the land of an individual by parole

license, they would not become fixtures thereby. But if the owner had

granted by deed the right in fee to lay the pipes through his land, they

would be fixtures, because the annexation would be uuder legal title.

Is the grant of power contained in the charter, when executed, of no

more effect than the parole license of an individual, revocable at his will t

Are the corporation to be considered as tenants of their charter and of

all the rights and property they hold under it, at the will of the General

Assembly ? Nearly all the charters which have been granted in Rhode

Island for many years past are subject to repeal, especially banking and

manufacturing corporations. A deed of land to such corporation and

their successors conveys a fee, just as much as if they were not subject

to repeal. And so corporate rights and franchises generally, under a re-

pealable charter, are the same until the charter is repealed, as if not sub

ject to repeal, and such is the case with the rights and franchises of the

plaintiffs.

What then is the nature of the right which the plaintiffs take under

their charter ? We think, when exercised, it is an easement,—an incor

poreal hereditament, like the right of a railroad company to build and occu

py their road, or a canal company their canal, under the provisions in

their charter.

The court considered that this view was well supported by the fol

lowing cases, in which similar easements vested in companies have been
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held taxable as real estate. (Binney,n Case, 2 Bland, Cli. R. 145. Bos

ton Water Power Company v. City of Boston, 9 Mete. 202. Drybutter

v. Bartholomew, 2 P. Will. 127. Buekcridge v. Ingram, 2 Ves. Jr. 652.

Co. Lit. 19. Queen v. Cambridge Gas Comp. 35 Eng. Com. Law R.

333. Queen v. London, Brighton, and South Coast Railway Comp.

3 Eng. R. 329.)

The pipes being annexed to the freehold, and the Gas Co. having an

easement in fee, or right so to annex them and to use them, we think

they are fixtures, and rightfully assessed as real estate.

TAXATION STOCKS.

As a general mle, every prrsnn i' liable to be assessed fur his personal property, in the state of
which he is an inhabitant.

Stocks in corporations, arc personal property within the rule.

[The State vs. Ross ; 3 Znbriskie's (N. J.) R., 817.]

One James Potter was assessed for taxes, and instituted these proceed

ings to determine the validity of the assessment. He owned and culti

vated a rice plantation in Georgia, which he considered his place of

residence or permanent doniicil ; he voted, and exercised other rights of

citizenship in Georgia, and not in New Jersey. He, however, owned a

house and establishment in Princeton, N. J., in which he resided, with his

family, for five or six months in each year, during the sickly season in

Georgia.

One of the assessments complained of, was upon his bonds of the

Camden & Amboy Railroad Company, a corporation created under the

laws of New Jersey, and having their road within the state.

Green, C. J.—The term inhabitant means something more than a

person having a mere temporary residence. It imports citizenship and

municipal relations. A temporary residence for the purpose of business

or pleasure continued for days, weeks, or even months, while the party's

domicil is elsewhere, and while he has no intention of becoming a citizen

of this state, does not constitute an inhabitant. It is perfectly immaterial

for this purpose whether he makes his temporary residence in his own

dwelling, with his domestic establishment and retinue about him, or as a

mere lodger in the house of another. The only question, presented bv

the exception, is whether the bonds, notes, stocks, or other property in

action of persons not inhabitants of this state, are liable to taxation by

our law ; this debtor or corporation in which the stock is owned being

within this state. The fact that the individual whose property is assessed

is living temporarily within the state, cannot vary or affect his rights.

It cannot be denied that the language of our act is broad enough

to cover the property thus circumstanced. It is true, as was contended

on the argument, that the fourth section of the act does, in very terms,

declare that the personal debts made liable to taxation by the act, shall

include debts due from solvent debtors, whether on contract, note, bond

or mortgage, public stocks and stocks in corporations whether within or
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without the state. But it is apprehended that the whole office of this

fourth section is to define the meaning and extent of the phra*e " personal

estate," used in the second section ; that it applies exclusively to the in

habitants of this state. There is no phraseology in the act which, pro

perly considered, includes the property in action of non-residents ; and I

am of opinion that the legislature did not design that the property in

question should be liable to taxation : and this, mainly on two grounds.

1. Because every law must be presumed primarily to apply, when not

otherwise clearly expressed, to the citizens of that state or the subjects

of that government by which the law is enacted, and not to the citizens

of other states or the subjects of other governments.

2. By the law under consideration, the legislature have declared that

all the property in action of every citizen of this state, wherever it may

be situate, shall be liable to taxation. They have legislated, upon the

principle that property in action, having no visible location, should

follow the domicil of the owner, and be subject to taxation there.

Adopting this principle in regard to their own citizens, it is not probable

that the legislature designed to repudiate it in regard to the citizens of

other states. Such a course of legislation, besides its tendency to pro

voke retaliatory legislation by other governments, would operate unjustly

and oppressively upon every individual living in one state and owning

property in another, by subjecting him to double taxation. If a law be

enacted in Georgia precisely similar to our own, it is certain that the pro

secutor would be liable to taxation for this property as a citizen of

Georgia, ami if it be held liable to taxation in this state also, it must ne

cessarily tear the burden of double taxation.

It cannot be presumed, in the absence of clear and explicit enactment,

that the legislature designed to weaken the bonds of the Union by dis

couraging commercial intercourse and business relations between the

citizens of our own and sister states. True, it may be objected that this

construction leaves the property of inhabitants of other states to the pro

tection of our laws without being amenable to taxation. In both cases

the taxes are paid at the domicil of the owner, and the principle being

universally adopted and applied, is just and uniform in its operation.

There may be instances of deviation from the principle in the legislation

of some of the states of the Union, but they constitute the exception, not

the rule. The general rule appears clearly to be, that in regard to public

taxes every person i.s liable to be assessed for his personal property in the

state of which he is an inhabitant. And stock owned in incorporated

banks, &c., by non-resident holders thereof, is not subject to the taxing

power of the state. Indeed, the stock is not a thing in itself capable of

being taxed on account of its locality, and any tax imposed upon it must

be in the nature of a tax upon income, and of necessity confined to the

person of the owner, who, if he bo a non-resident, is beyond the jurisdiction

of the state and not subject to its laws. (Ang. & Ames on Corp., 4ih

Ed., § 45S.)

The assessment is unlawful, and must be set aside.

Elver, J.—It is undoubtedly the general rule of law that personal pro

perty follows the domicil of the owner (Varnnm vsv Camp, 1 Green.

VOL. II. 3
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326. Stale vs. Falkinburgh, 3 Green. 320), although this rule is sub

ject to exceptions and limitations.

Without meaning to dispute the power of the legislature to tax even

a casual visitor in common with its permanent citizens, if it thinks proper

unequivocally so to determine, the obvious impolicy of doing so in the

cases of citizens of other states in the Union, and the general, if not

universal, usage not to do so, are sufficient reasons for holding that such

an intention cannot be inferred from the general language of the act in

question. The assessor in this case, it would seem, did not attempt to

assess the prosecutor for the whole of his bonds or stocks, but only for

bonds of the Camden and Amboy Railroad Company, supposed to lie

held by him. If he was liable to be assessed for any bonds, he was

liable to be assessed for all he owned. The bonds of a company incor

porated under the laws of this state are no more " personal estate within

this state," than the bonds of any other company or of any individual

citizen or foreigner. If owned hy a person whose residence is in this

state, within the meaning of the act, then they are personal prcperty

within the state, otherwise not. I do not think that it is the meaning

of the act that the citizen of another state who comes into this with

his family, and lives for a few weeks or months in a lodging house or in

his own dwelling, with the intention of returning, should be considered

as residing in the township or ward in which his dwelling happens to be

situate, so that he is liable to be taxed for bonds or other personal pro

perty, having no proper locality within this state.

Potts, J.—The act concerning taxes (Rev. Stat. 1003), and the supple

ment thereto (Pamph. I. 1851, p. 271), use the word " inhabitant" as the

designation of the class of persons liable to taxation in this state. The

word, as defined by lexicographers, means one who dwells or resides per

manently in a place, or who has a fixed residence, as distinguished from

an occasional lodger or visitor. And where the question is one upon

which certain municipal privileges and obligations depend, such as

taxation, settlement, and voting, this definition is generally adopted. It

is very clear that for these purposes a person cannot be considered an in

habitant of more than one state at one and the same time. And if in

this case Mr. Potter was a legal voter, was liable to a personal tax, and

had a legal settlement in Georgia, it seems quite certain that, for these

purposes, he was not an inhabitant at the same time of Princeton, in

New Jersey. (Cadwulader v. Howell, 3 Harr. 138; Guier v. 0''Daniel,

1 Biuney, 349; 21 Bos. & P. 230; 5 Ves. 750; 3 Merivale Rep. 67;

Harvard College v. Core, 5 Pick. 369 ; Sears v. City of Boston, 1

Metcalf, 250.) There can be no doubt that he is, in contemplation of

law, an inhabitant of Georgia ; and that his residence, his legal domi-

cil, is there.

.Is he liable, then, to pay a tax upon these bonds in this state ? .The

general rule in reference to personal property is, that it follows the person ;

and wherever the domicil of the proprietor is, there the property is to be

considered as situate. (Story's Conf. of Laws, § 379, and cases there

cited.) And this principle is adopted in the supplement to the act con

cerning taxes. As, therefore, Mr. Potter was not, at the time the assess
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ment was made, in contemplation of law an inhabitant of Princeton, and

had no legal residence there, he was not either upon general principle*,

or by the language of the statute, liable to be assessed there for any

bonds or other choses in action which he held ; and the assessment upcn

the bonds, of which he complains, was clearly illegal.

TAXATION. SITUS OF PERSONAL PROPERTY.

That rule of law which regards the situt of personal property, as following the person of the owner,
ought not to be applied in questions of taxation.

[Xra Albany vs. Meekin; Indiana Supreme Court, November, 1852. Official

Report not yet published.]

This action was brought by the city of New Albany, to recover taxes

assessed upon the defendant, and the cause was submitted upon a state

ment of facts.

The charter of the city empowered the Mayor and Council to assess

the defendant for all lands, goods, chattels, ifec., Ac., "which are within

the cily." The, defendant had been assessed under this provision for his

interest in a certain steamboat The other owners of the boat were not

residents of the State of Indiana. The boat herself was employed in

running on the Ohio and Mississippi rivers, and occasionally touching at

New Albany ; and when not running, she had been laid up at points not

in New Albany. It was the tax upon the defendant's interest in this

boat that the plaintiffs sought to recover. The defendant claimed that

the ownership was not taxable.

Br the Court.—The city has power to tax property situated within

her limits, and we have therefore only to determiue whether the steam

boat in question, or the share of it belonging to the defendant, is thus

situated.

We shall not attempt to lay down a general proposition, specifying

what property is, and what is not, situated within the corporation of New

Albany, but shall confine ourselves to the article in this suit subjected to

taxation—and we think that neither the steamboat, nor the share of

the defendant in it, is within the city. It is certainly not actually there,

and we think not constructively, within the meaning of the charter. We

do not think that for the purposes of taxation, a court is authorized to

apply the rule of law governing the personal estate of deceased persons,

which regards its situs as following the person of the owner. Surely

no one would risk asserting the general proposition, that under the char

ter of New Albany, all the personal property owned by every resident

of that city is embraced, or, that if a citizen of New Albany has a por

tion of a steamboat, plying on some river in California, or in a flock of

sheep kept upon some farm in Kentucky, or in some part of Floyd coun

ty, in this state, out of tho corporation of New Albany, he is liable to

be taxed for it under said charter.

The case before us cannot be distinguished. We do not deny that the
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state might have authorized the city to tax such property, but we think

she has not.

RAILROAD COMPANIES. DAMAGES.

A lunatic, travelling under his father's charge, was, during his father's absence, put out of the car
for non-payment of faro, by n conductor unaware of his insanity, and was run over by a following
train. Held, that the case involving negligence on the pan of the father, the company were not
liable in damages.

[ Willettt vs. The Buffalo 't Rochester Railroad Company ; 14 Barbour's (N. Y.

Supreme Ct.) R., 585.]

The plaintiff was administrator of Washington WilleUs, deceased, and

brought this action under the statute of 1847, which allows the recovery

of damages by the personal representatives of any person whose death

's caused by the wrongful act or neglect of another.

The deceased was about thirty years of age, a lunatic, but had the ap

pearance of a sane man, except that his eyes had a sort of wild stare,

and was in general capable of taking care of himself. The father of de

ceased, having deceased in his care, took passage in the cars of defend

ants' railroad at Utica, paying the fare of himself and so.n to Buffalo,

and taking tickets for die two. At Utica, a station on the way, the

father left the car to procure refreshments. On his return, missing his

son from the seat where he had left him, he passed through all the cars,

and not finding him, he concluded that he must have been left behind.

Meanwhile the conductor called upon the son, supposing him to be an

ordinary passenger, for his ticket. The young man handed him a hotel

card. The conductor told him that was not his ticket, and insisted upon

his paying, or that he would be put off the car.

The demand was not understood by the young man, and the conductor,

considering himself mocked and trifled with, obtained the help of another

man, and put the lunatic off the cars.

The father, inquiring for his son, was soon after informed of these cir

cumstances, and left the cars, and returned in search of his son. After

searching in one or two directions to no purpose, the father got upon a

baggage train, and having communicated to the engineer the circum

stances, he was taken upon the engine. It was now after dark. They

had proceeded about a mile, when an exclamation was made by the

engineer, the whistle sounded, and the engine was reversed and stopped.

Tiie son was found under the car, having received injuries which caused

his death the next day. .

MACvvV J.—if we assume that the deceased was sane, it is clear, upon

general principles, that the action cannot be maintained. The evidence

does not show any negligence or want of care on the part of the agent

of the defendants at the time the injury happened, but it shows great

negligence and imprudence by the deceased. I am now assuming him

to be sane. Under such circumstances no action will lie. Had negli

gence on the part of the defendants' agent been shown, the negligence

and imprudence of the deceased would have prevented his sustaining any •
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action. The defendants were engaged in their lawful pursuits, in a law

ful and proper manner, upon their own possessions or road ; and the

deceased was carelessly and unlawfully upon the road. It can hardly

be necessary to cite authorities to show that when the plaintiff has

materially contributed by his own negligence, or wrongful act, to the

production of injury, he cannot recover, in an action founded upon the

negligence of the defendant. And in this view, it is not material whether

the act of putting the deceased off the cars was justifiable or not. The

act was too remote and disconnected from the act occasioning the injury.

The calamity was occasioned by the negligence of the deceased.

But the deceased was not sane, and we are to consider the case with

that fact in it. In this view it may be material to inquire whether his

removal from the cars was justifiable ; and whether the rule touching

the negligence of the injured party is properly applicable to the case.

If the deceased was removed from the car with full knowledge of his

insanity, and left upon the road exposed to danger, it would not be unrea

sonable to hold the defendants liable for such gross act of negligence, for

any injury that might happen to him before hi* protector had an oppor

tunity to take care of him. Had the conductor any notice of the insan

ity of the deceased ? The evidence does not tend to establish the fact

that the conductor had notice of, or suspected any insanity. The fact

that the deceased, when applied to for his ticket, offered a hotel card,

cannot be regarded as evidence of insanity, nor did any part of his con

duct furnish sufficient evidence. Neither the conductor nor witness had

any suspicions of insanity, or that anything was wrong with deceased,

until he was removed from the car, and then the witness recollects, as he

looked up, he had a sort of wild look about his eyes. The father of the

deceased states that he had the appearanee of a sane man, save his eyes,

which had a sort of wild stare. No notice had been given to the con

ductor, or in the cars, so far as we can learn. It seems to me the evi

dence tails far short of notice to the conductor.

It is, however, argued, that as the fare of the deceased had been paid

to Buffalo, the act of the couductor cannot be justified. The fare was

not paid to the conductor who removed the deceased, and he had no no

tice that the fare had been paid. Is it not the duty of the passenger,

when called upon by the conductor, to exhibit the evidence of the pay

ment of fare, or at least give notice that his fare has been paid ? May

he remain silent, leaving the conductor to understand that the fare has not

been paid, and when expelled from the cars maintain an action by show

ing that in fact he had paid his fare to some other agent, at a place hun

dreds of miles distant? Such a rule would operate as a snare. Can it

be maintained that the company and its agents are bound to know

whether the particular individual has paid his fare ? This would be im

possible. A train of cars often contains many hundred passengers, who

seat themselves in the cars promiscuously, and to suit their own conve

nience. It is utterly impossible for any conductor to recognise and dis

tinguish each individual, though their fare may have been paid some

time previously to himself. But the fare is not usually paid to the con

ductor, but, as in the present case, to an agent at the office, who delivers

to the passenger the number of tickets paid for. It is necessary that
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carriers, in steamboats, and cars upon railroads, should establish reason

able rules for the transaction of their business, and for the convenience

of travellers. They do establish rules and regulations, and it is the duty

of the passenger, when apprised of them, to conform to them in a rea

sonable manner. They are the terms upon which he applies for and

obtains a passage, and may be regarded as an element in the contract

between the carrier and the passenger. The conductor should Lave

been notified that the fare had been paid. No notice was given, and

from what actually occurred, he had good reason to suppose that the

deceased was trifling with him. (Commonwealth vs. Rowers, 1 Mete.

601.)

In the present case we are to keep in mind that the passenger was

insane, and we may suppose incapable of giving notice ; and how does

this affect the case ? As we have seen, the conductor had no notice of

the insanity. Must it bo held that he acted at his peril ? This would

be to hold him, or his principals, responsible, though his conduct may

have been characterized by the utmost prudence and caution. The gene

ral rule requires care—the absence of negligence— in the party com

plaining. Jufants and lunatics may be incapable of exercising care, and

in such cases, other parties, having notice, may be held to a stricter re

sponsibility for their negligence ; but without notice, upon what principle

cun the general rule be departed from ? All persons incapable of dili

gence, should have guardians to care for them ; upon them the duty of

diligence and care is devolved, and their negligence must, in law, be re

garded as the negligence of the incapable infant or lunatic, when they

have been injured, in cases arising between them and third persons act

ing without notice. (Har'fi ld vs. Roper, 21 Wend. 015.)

The deceased was in charge of his father, his natural guardian and

protector. His father imprudently and negligently left him, without no

tice to any one of his condition. The lunatic changed his seat from the

car where he was left to another car. His father, on his return, failing

• to find him, seats himself w ith the intention of proceeding to Buffalo

and returning, instead of communicating with the conductor, and re

questing permission to leave the cars. It would seem that he was not

seriously alarmed, and perhaps there was no cause for serious alarm, as

the deceased is described as careful and skilful in taking care of himself.

The cars proceeded ten miles, when they were stopped, not at a station,

and the deceased was put off. The father must have noticed the stop

ping of the cars, and it is somewhat strange that he should not have

ascertained the cause, having an insane son in his charge, who he sup

posed had been left at Attica, but might still be, as he was, in the cars.

Had he been diligent upon that occasion, the calamity would not have

happened.

It was negligence in him not to be with his son when the tickets

were demanded. But the promiuent act of negligence was leaving him

in the cars under the charge of no one, and without notice, exposed to

any aud all dangers that might arise from his condition. Doubtless the

father was kind, and generally considerate, and on this occasion supposed

no evil would happen. His son was most unfortunately removed from

the cars ; through his negligence the calamity followed ; and however^
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afflicting it has been, the responsibility cannot be thrown upon the de

fendants

RAILROAD COMPANIES DAMAGES.

Railroad companies are not liable for necessary consequential damages accruing to premises not
taken by them from the prudent construction and operation of their roads.

But they are liable for diverting a stream of water from its natural course to the injury of a neigh
baring proprietor.

[HaUk vs. Vermont Centrat Railroad Company ; Whiteomb vs. the tame. Vet

moot Supreme Court, June, 1853. Official Report uot yet published.*]

These two cases involved very nearly the same general principle*,

with some difference of application to the circumstances of each.

The claim of Hatch was for consequential damage to premises of his,

lying near the railroad of defendants but not taken for the purposes of

the road, occurring in consequence of the use and employment of their

road by the defendants.

The cl.iim of Whiteomb was based on the facts that defendants had

built their road over his land, and across a stream running through it ;

and had built no proper culvert or sluice for the stream, but had diverted

the stream from its course, to the plaintiffs injury.

In the opinion, the court first discuss the question how far a railroad

company is liable upon general principles, or under the constitutional

provision for making compensation for private property taken for public-

use, and aside from the conditions of their charter, for damages occasioned

to land not taken by them for the use of their road. They then adjudi

cate the special questions presented by each case.

Keufikld, Ch. J.—The important question is, how far this railroad

company is liable for consequential damages to lands near their track,

but no part of which is taken by them for any purpose.

It seems to be conceded in the argument for the plaintiff, and assumed

on all hands, that nothing in the company's charter or in any general

statute of the state, in force at the time, in terms made them liable for

such damage.

Indeed, this assumption seems indispensable to enable the plaintiff to

maintain his case. For if such remedy is given by statute, it is probably

exclusive, or at all events, it would doubtless often have been resorted to,

long before this. But no such claim has ever been made, by any one;

and this may be regarded as pretty satisfactory that no such express

provision exists. The English courts seem to cdnsider a provision in the

charter for assessing damages, in a summary way, an exclusive and not

accumulative remedy (East and West India Docks i£• Co. vs. Gattke, 3

Eng. Law and Eq. 59 ; Watkins vs. Northern R. W. Co. 6 ib. 179.)

It must be conceded, then, that so far as a general unqualified grant

of the legislature will enable the defendants to build the road, and

* Furnished us by his honor, Chief Justice Redfield.
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continue its operation, without liability to consequential damage to the

proprietors of land not taken, they are free from all such liability.

There is no doubt the legislature might have granted the charter with

this liability attached to the company or any other which they siiw fit to

attach. And it seems to us fair to assume, that no such obligation being

imposed upon the company in the charter or by the general statutes of

the state then in force, it was the purpose of the legislature to exempt

them from sucli obligation, so far as they had the power to do so. But

if the legislature sees fit to annex no such condition to the charter, and

thus virtually, so far as they have the power, exempts them from any

such obligation, the company are entitled to have their rights fairly and

fully vindicated, in the tribunals of the state, equally with other citizens.

If, then, the legislature have purposely exempted this company from

such an obligation, we do not well perceive how the plaintiff will be

fairly able to deprive them of the benefit of the exemption, unless he can

show that it is a violation of the constitutional restrictions upon the

power of the legislature, or else that it is exempting a particular person

from the general liability by law attaching to all other persons, similarly

situated. In the latter case the exemption would be void, probably as

an act of special legislation, upon general principles of reason and justice,

like a particular act, allowing one citizen perpetual exemption from pun

ishment for all offences or for all liability for torts.

Perhaps it may be useful to consider this latter ground first. It should

be presumed, in the very outset, that it is no fair test of the general

liability of a railroad company for their acts, to argue from what natural

persons may lawfully do, and what, if done by them, becomes a nuisance.

There is no doubt, that if an individual or a mere partnership should do

all that the defendants' company do daily, in the village of Burlington,

they would become indictable for the continuance of a common nuisance,

and a mere statute exempting them from liability to prosecution for

crime, would not affect their liability. And any citizen suffering special

damage, by means of such nuisance, might have his action or enjoiu the

, offenders ordinarily in equity.

But here the sovereign power of the state has seen fit to confer upon

this company an important franchise, the right to construct and continue

a railway almost from one extreme of the state to the other, with slight

limitations as to its course, and providing no tribunal but their own

engineers to determine its location. The location which they adopt,

then, is conclusive of their rights to build the road in that place as to

every one, unless resisted by some proceeding taken at the time of the

location, and brought to bear directly upon the question of the location

of the road.

It will therefore scarcely be claimed, that the operations of the defend

ants in the village of Burlington are a mere nuisance ; there was nothing

in the proof tending to show that they were so eonducted as to be made

such, by reason of mismanagement as to the time and manner of carrying

on their operations.

The question recurs, what is to be regarded as a legal injury ? If the

operations of the railroad in that place are to be regarded as altogether

legal, and the adjoining proprietors have no interest in the soil under the
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street, as in the case of an ordinary highway in the country, which seems

to bo the view taken by the court here, then the ordinary carrying for

ward of the business of the railroad, although it may cause annoyance

and damage to the dwellers along the street, could scarcely be regarded

as a legal injury, for which au action will lie. In the language of the

law it is damnum absque injuria^.

If the company constructed their road in an improper manner, thus

causing needless damage to the adjoining proprietors, or if they wantonly

or negligently run their cars or carry on their operations, so as in any

manner to cause needless damage to such proprietors, they would be

enritled to a remedy by action.

But upon general principles the defendants may conduct their lawful

business, in as reasonable and prudent a manner, " with as little injury

to plaiutiifs premises as was consistent," ifec., in the language of the bill

of exceptions in this case. It seems to be well settled law that the first

occupier of land acquires no right (within the period of prescription for

presuming a grant) to exclude an adjoining proprietor from the free use

of his land, in any proper mode, by erections or excavations. (1 Bac.

Ab., 77, citing 22 H. 6, 9 Co. 15, 59. Bland's case, Bulstrode, 115, 2

Rolle's Ab., 107, 143, 3 Leon, 93; Parker vs. Foote, 19 Wend., 309.)

The adjoining proprietors may excavate or put up erections to any extent,

with impunity, using proper precautions to cause no unnecessary damage.

Prior occupancy gives no exclusive rights. (Panton vs. Holland, 17

Johns R., 92. Thurston vs. Hancock, 12 Mass. R., 220. Lasala vs.

Holbrook, 4 Paige, 169. Partridge vs. Scott, 3 M. & W., 220. Wyott

vs. Harrison, 23 E. C. L. R., 205. Governor of Plate Manufacturers vs.

Meredith, 4 T. R., 790. Sutton vs. Clark, 1 E. C. L. R., 229. Boullon

vs. Crtwther, ib., 229. King vs. Pegham, 15 ib., 237. Henry vs. The

Pittsburg (£• Allegany Bridge Co., S. & Watts, 85. Shrunk vs.

Schuylkill iVaf. Co., 14 S. ife R., 71. Commonwealth vs. Fisher, 1 Penn.,

467.) The court also referred to and commented upon the following

cases analogous to that of the plaintiff Hatch : Trustees of the Presbyte

rian Society in Waterloo vs. The Auburn ik Rochester R. R. Comp., 3

Hill, 567. Fletcher vs. The Auburn cb Syracuse R. R. Comp., 25

Wend., 462. The Seneca R. R. Comp. vs. The Auburn i£• Rochester

R. R. Comp., 5 Hill, 770. Miller vs. The Auburn d Syracuse R.

R. Comp., 6 Hill, 61. Zimmerman vs. The Union Canal Comp., 1

Watts & S., 340. Philadelphia cb Trenton R. R. Company's case,

6 Whart., 25. Rail Road Comp. vs. Heiser, 8 Barr, 366. Mononga-

hela tfav. Comp. vs. Coombs, 6 Watts & S., 101 S. C, 6 Barr, 379.

Susquehanna Canal Comp. vs. Wright, 9 Watts & S., 9. Mayor vs.

Raiulolph, 4 ib., 214. Lossing vs. Smith, 8 Cow., 148. Aldrich vs.

Cheshire R. R. Comp., 1 Fost., 369.

From all these considerations and authorities we must infer that the

defendants are not liable upon general principles for necessary conse

quential damages accruing to the premises or business of the plaintiff

Hatch by the prudent erection or operation of the defendants' road.

The defendants being impliedly exempted by statute from all liability,

it only remains to inquire how far such an exemption is consistent with

the constitution of the state. The article embracing this subject in our
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State Constitution is in these words, Part 1, Art. ii. : "That private

property Ought to be subservient to public uses, when necessity requires ;

nevertheless, the owner ought to receive an equivalent in money." And

altogether aside from any such express provision, a statute taking property,

without necessity of a public character, or without compensation in some

form, would doubtless be regarded as entirely without the just limits of

legislative power. [Railroad Co. vs. Davis, 2 Dev. and Batt., 451.

State vs. Dawson, 3 Hill R, 100.) Assuming then that it is necessary,

upon general principles, to make compensation to the proprietor in some

form, even when less interest in land than a fee is taken, the extent of the

compensation is still open. ( Wilkinson vs. Ireland, 2 Pet. R., 059.) It

seems little better than an evasion to say that no compensation is required,

where a perpetual easement in the land is taken for public use. There

is the same reason and justice, in allowing compensation in such case,

as when the absolute fee is taken. And it has always been so regarded.

But the general rule may now be regarded as settled in this country, that

any advantages accruing to the proprietor of the land taken, by the

contemplated public work, may be taken into the account in appraising

the damage. So, too, where any portion of the land is taken, the

commissioners may doubtless estimate consequential damages to the

remaining portion of the land. It is scarcely possible to come fairlv at

the value of the land taken, or the actual damage suffered, in any other

mode. (Symonds vs. City of Cincinnati, 14 O. K., 147.)

The charter of defendants (Sec. 7) requires the commissioners to

appraise such damage to the owner of land taken as he may have sus

tained or shall be liable to sustain, by the occupation of the land for the

purpose aforesaid. It is not now regarded as essential that the damages

should be paid in advance of assuming possession of the land. 'Blood-

good vs. U. and H. Rail Road Comp., 14 Wend., 51, C. S. reversed, 8

Wend., 9 to 59. Lister vs. Farrer, 7 Ad. & E., 124; 34 Com. Law

R., 51.) But so far as this court have been able to learn, merely conse

quential damages to lands not taken, where no statute provision upon the

subject exists, have never been regarded as entitling the party to compen

sation, either from the state or those upon whom the state confers a

public franchise, in the exercise of which the damage occurs.

But in the absence of all statutory provision to that effect, no case and

certainly no principle seems to justify, the subjecting a person, natural

or artificial, in the prudent pursuit of his own lawful business, to the

payment of consequential damage to other persons in their property or

business. This always happens more or less, in all rival pursuits, and

often where there is nothing of that kind. One mill, store, or school

injures and often ruins another. One's dwelling is undermined, or its

lights darkened, or its prospects obscured, by the erection of other

buildings upon the lands of other proprietors. One is beset with noise,

or dust, or other inconvenience, by the alteration of a street, or more

especially by the introduction of a railway, but there is no redress in any

of these cases. The thing is lawful in the railroad, as much as in the

other cases supposed. These public works come too near some, and are

too remote* from others. They benefit many, and injure some. It is not

possible to equalize their advantages and disadvantages ; those of a single
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railway could not be satisfactorily balanced, by all the courts in the

state in forty years. Hence they must be left, as all other consequential

damage and gain is left, to balance and counterbalance itself as it best

can. If the legislature had seen fit to annex a similar condition to these

grants, with that found elsewhere, making the company liable for

damage to all land " injuriously affected by the road," it might havo

been verv well, and far more just than it is; but not having done that,

and having made an unqualified grant to the defendants, thus legalizing

their proceedings in building and running the road, it is impossible for

the court to impose any further restrictions upon them, than upon other

legal business which one carries on upon his own land.

But some of the cases seem to justify some limitation upon the right

of railway companies or other grants for public purposes, in regard to

diverting water courses, rivers, and other streams. (Brouyhton vs. Carter,

18 Johns. R.. 404.) Where it is practicable, within the range of any

reasonable expense, to save the adjoining properties from damage by the

water flowing from the road, or.trom a natural stream of water, and this

is not doue and the land owner suffers damage, the company is liable to

an action. [Hooker vs. New Haven & Northampton Company, 14 Conn.

R, 140. Gardner vs. Newbury, 2 Johns. Ch. R., 162.) These cases

seem to be founded in reason and justice ; and not at all to conflict with

the general principle before laid down by us, that the defendants are not

liable for merely consequential damages to lands not taken, or expressly

affected in themselves, as is the case where water is diverted or caused

to overflow the land. But upon general principles, every one, in diverting

a stream of water, is liable for the damage caused to those from whom it

is diverted, and to an action at law. One may use water running over

his land, in any manner lie chooses, but he may not divert it from its

ordinary channel. The state cannot do this more than an individual,

unless it become necessary to the accomplishment of some public work,

and in that c;use is bound to make a compensation. Here the land is

not taken, but the water which makes the land valuable is taken, and that

is the same in law as if the land were taken. So, too, if by making

imperfect sluices or other passage for streams which defendants' road

crosses, the land of adjoining proprietors is injured, the defendants are

liable, whether any portion of this had been taken by the company or

not, and whether damages for land taken had been appraised or not.

We here consider the case of F. Whitcomb against the same defend

ants. This claim is for an omission of duty in building their road, and

is a virtual tort. Upon this ground it seems to the court, that the plaintiff

was entitled to recover his full damage. The damages are claimed for

an injury occasioned by the want of a sufficient sluice or culvert, which

it was the duty of the defendants to build, and of this they seem to have

been aware, as they built one of wood, which failed. It is possible some

of the ca*es which we have remarked upon, may seem to favor the idea,

that a railway company is not liable for diverting a stream of water, when

it might be restored to its former state ; but that certainly is inconsistent

with general principles of reason and justice, and common law, and equally

at variance with the express provision of defendants' charter: that all

water courses and streams shall be restored " to their former state and
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usefulness, as near as practicable." This would not impose upon the

defendants impossibilities. (Queen vs. Scott, 3 Ad. & Ellis R., 543.

433 C. L. 11., 858.) Nor will it probably require the defendants to build

culverts where it is not obvious that one will probably be needed, or

where one would only bo needed once in twenty, or thirty, or forty, or

fifty, or one hundred years, in the most extraordinary freshets, and which

might therefore be regarded as accidental, or the act of Providence, and

not to be provided against by mere common prudence.

But in the present case, it seems such a culvert or sluice was needful

every year, and that this became known to the defendants before con

structing their embankments, and that they attempted to build one, which

was so imperfectly built, that it filled up. We think, therefore, that the

plaintiff is entitled to have such damages of the defendants as he has

sustained by reason of their not building such a culvert, as would be

ordinarily needful in that place, such as prudent men, under the circum

stances, would have been likely to build.

The result of all which would seem to be, that in the case of Hatch,

the judgment must be affirmed, unless the plaintiff thinks it an object of

some importance to him to have the question submitted to the jury,

whether the road was built in a manner to do him no unnecessary

damage. In the case of Whitcomb the judgment is reversed and the

case remanded.

RAILROAD COMPANIES DAMAGES.

The owner of animals suffered to go astray, and trespassing upon a railroad, cannot recover for
their destruction by a train, without negligence on the part of the servants of the company, even
where the company is under a special statutory obligation to fence their road, and have omitted
to do so. Two cases.

(I. Jaektcn vs. Rutland rfr Burtington Railroad Company. Vermont Supreme

Court, Feb. 1853. Official report not yet published.*)

This action was brought to recover the value of some horses, killed upon

the track of defendants' road, by a train in motion.

By the provisions of their charter, as well as by the general law of the

state, the defendants were required " to build and maintain sufficient fence,

upon each side of their railroad, through the whole route thereof."

At tire station in Brandon, the railroad crosses a public highway at

right angles, at or near grade, and the lands for a certain distance on each

side of the highway are used for depot purposes. It appears from the case,

that the company had omitted to fence certain lands directly adjacent to

their road on the east side of the highway, the owners of some of these

lands having consented to their omission ; and that the horses, which

were kept in plaintiff's pasture, a mile or a mile and a Iwtlf distant from

* This case is kindly furnished to us in MS. by his Honor Judge Redtield. Wt

presume it may appear in 25 Vt. R.—Ed.

\
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the railroad, escaped from the pasture, and came upon the track by cross

ing, either the highway or the lands unfenced with the owners' consent,

or those unfenced for other reasons, and there were run orer by an early

train. It was too dark at the time of the accident for the engineer to

discover the horses in season to check the train ; and no negligence in

that respect was attributed to the defendants.

Redfield, C. J.—The question arises, for whose benefit is the company

required to maintain the fences on each side of their road ? This will, in

a good degree, determine who may have an action for injuries consequent

upon the omission to build or to maintain such fences. For right and

obligation, in regard to these matters, are, for the most part, correlative

and co-extensive. One cannot ordinarily have an action for any evil con

sequences he may suffer, by reason of the omission to perform a duty not

owing to himself. There is, in law, no such priority between one re

motely affected by such omission, and the person owing the duty, as will

lay the foundation for an action. (FiizSimvwns vs. Joslyn, 21 Vt. R.,

129.)

We cannot conceive, then, how any one can bo said to be directly in

terested in the maintaining of fences upon a railway, beyond the adjoin

ing proprietors of land, and those who may travel upon the road, either

as passengers or workmen. And, in regard to this latter class of persons,

who are only interested in this matter temporarily, for the purpose of

their own security while upon the road, we have no occasion to speak

here. The adjoining proprietors certainly are primarily and principally

interested in the maintaining of fences upon the line of railways. There

is no doubt a remote, incidental, and contingent interest in all the citi

zens in having such roads carefully used. One's teams, cattle, and chil

dren even, are thereby rendered less likely to receive damage by reason

of the running of such roads. But this is an interest of so remote and

contingent a character, as scarcely to be supposed to form the basis of so

extensive and expensive a charge upon such companies by the legis

lature ; certainly it should not be so held, unless so expressed, in lolidtm

itrbis, or by the most obvious implication.

Assuming, then, that this general provision in the charter of this com

pany is for the benefit of the landowners, and to prevent all uncertainty

of construction as to the party upon whom this burden ought to rest, it

seems to follow, that only the adjoining proprietors can complain of the

omwsion, and that a proprietor can only complain of tho omission adja

cent to his own land. This enactment only places the defendant in the

position of an adjoining proprietor who is bound by contract or pre

scription to build the fences between himself and an adjoining proprietor.

The statute imposes this burden exclusively upon the railway, which, as

between adjoining proprietors generally, is to be borne jointly and equally.

But the matter of such division fence is always a subject of stipulation

between the adjoining occupants or proprietors, or may become so, at any

time, without the right of interference by any other one. Hence it was

competent for the defendants to stipulate with the landowners adjoining

the road, to let the land remain unfenced, or to assume that burden

themselves, and no other landowner could complain upon the mere

ground of the mere increased liability of injury to his cattle.
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The idea of any obligation upon railways to fence their roads, for the

security of cattle passing along the highway, must rest upon the hypo

thesis that such cattle are rightfully in the highway. Cattle are right

fully driven along the highway, and, in such case, if fences and cattlo

guards are omitted when they can be properly kept up, consistent with

the proper use of the railway, and damage ensues, very possibly an action

may lie. 13ut in the present case the cattle were estrays upon the high

way. They could certainly claim to be regarded in no more favorable

light. And in this state, it is not now considered that the owners of

cattle have any right to depasture them in the highway. The owner of

cattle is here left, since the Revised Statutes of 1839, as at common law.

He is bound to keep his cattle at home. If found doing damage in one's

field, they may be impounded without reference to the legality of the

outward fences of the field, where such cattle are found. Fences adjoin

ing the highway are expressly excepted by the statute, while all other

fences surrounding such field, are required to be found legal in order to

justify the party distraining. We are then compelled to fall back upon

the common law, as to the obligation to build fences adjoining the high

way, and the right of the owners of cattle to feed them in the highway.

And here there seems little doubt.

At common law the subject of fences is seldom much discussed, it

being every man's duty to keep his own fields fenced for the purpose of

restraining his own cattle, rather than those of others. It' his cattle

went at large, and did damage, they are liable to distress as matter of

course, unless in some way the owner could show a right to have his

cattle where they were found, or unless some prescription or contract

ehanged the general obligation to fence.

This subject is a good deal discussed in the English books, in regard to

rights of common and pasturage, but the question in regard to fences never

arises, unless as connected with certain rights of exclusion from the com

mons, permanently or temporarily, or in regard to some prescription or

duty, attaching to tha land. And so fences arc always good enough at

common law, which answer their end of keeping one's own cattle inclosed,

and always insufficient if they fail to answer that purpose. If one's cattle

went abroad, either by permission or accident, the owner was liable for

all damage. One had no right to depasture his cattle in the highway.

For by so doing, he was infringing the rights of the owner of the soil

and freehold, although encumbered by the public right of way. This

right of way gave the public no right to the trees and herbage growing

upon the land, or to the stone and minerals under the soil. That was

as much the property of the freehold as before. Cattle have only the

right of passage upon the highway ; if upon it for any other purpose,

they are trespassing. (2 Roll. Ab. 566, pi. 1. Dovaslan vs. Paine, 2 II.

B., 527.)

It is nowhere pretended that taking land for a highway gives the

public anything more than a right of way in the land. And if all the

other rights in the soil remain to the owner as before, and this is no

where questioned, but recognised in all the cases at common law, we do

not readily comprehend, how any one can be said to have any more

tight to have his cattle in the highway either as estrays or levant and
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(ouchant, than in any other man's field. And such is the language of

the cases upon the subject. But it is competent, no doubt, for the owner

of land incumbered by the highway, to occupy it in common, as is gene

rally done in this state, and to suffer others, not having any interest in

Bnch lands, to feed cattle in the highway, and so long as ho acquiesces in

this mode of occupying the highway, and until he give notice of dissent,

he may probably be bound by it But I should entertain no doubt of

the right of any one to dissent from any such arrangement by common

consent, and exclude cattle from his lands, across which the highway

passed, and to maintain an action against the owner of cattle depasturing

upon such lands, after notice to restrain them. And it is certain that

onr statute since 1839 expressly excuses all landholders from fencing ad

joining the highway. For if they may impound cattle found doing

damages in a field where the fence is not legal, they may where there is

ao fence ; and by parity of reasoning, if cattle are thus liable to distress,

it must follow that tfiey are wrong-doers in the highway, as, if they were

rightfully there, the adjoining proprietors must of necessity be made to

fence against them. And if land owners generally are not bound to

their lands off from the highway, much less should railway com

munes be required to do so. For in most cases, such a requirement of

tin-m would, on the present plan of crossing highways at grade, be alto

gether impracticable, and would impose upon such companies, the burden

of raising their roads and station houses above grade, so as to exclude

all highways from their level, which it is believed was never required by

their charters.

The right of a railway company to the exclusive possession of the

land laken for the purposes of their road, differs very essentially from that

of the public in the land taken for a common highway. The railway

company must from the very nature of their operations, in order to the

security of their passengers, workmen, and the enjoyment of the road,

have the right at all times to the exclusive occupancy of the laud taken,

and to exclude all concurrent occupancy, by the former owners, in any

mode and for any purpose. Any other view of the subject must lead to

the imminent peril of life and property, and ultimately to the most glar

ing absurdities. How far this difference will affect the right of the

former owners to the herbage growing upon the land, or to dig up the

soil and subsoil, it is not needful here to consider. It is obvious that the

right of the railway to the exclusive occupancy must be, for all the pur

poses of the roads, much the same as that of an owner in fee, and thu

company certainly owes no duty to persous or property in the highway,

or the fields adjoining the railway, unless rightfully there. Hence from

what has been said, we must conclude that estrays or cattle suffered to

go at large in the highways for the purpose of pasturage, are altogether

tX the risk of the owners, until they are brought back to some point,

where they may rightfully remain. And the fact that the business of

the defendants is one of extraordinary peril to cattle coming upon the

road, can make no difference. The business of the defendants is one

legalized by the legislature, by universal consent, and one where the

«,oblic, at present, make very extraordinary demands, in regard to speed.
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which it would be Tuinous to the interests of defendants to disregard.

Under such contingencies, it is of the first necessity that cattle should be

excluded altogether, and beyond all peradventure, from the track of the

railway. This it is impossible for the company to do effectually, short

of a very disproportionate expense. But the owners of cattle may each

restrain his own, as the law requires him to do, with very little difficulty.

And if this is not done, the loss should fall upon the owner who is legally

in fault.

And if sometimes, through defect of fences or from any other cause

not implying moral delinquency, his cattle stray accidentally, so 10 speak,

upon the railway, he must be content to take the chance of their destruc

tion, and under the circumstances, should, one would think, deem himself

fortunate if no greater damage is sustained by any one than the de

struction of the cattle, where so much must of necessity be put at hazard.

And this has always been regarded as the law upon, analogous subjects,

where animals trespassing have met their destruction. (Blythe v. Top-

ham, Gro. Jac., 158 ; Drane vs. Clayton, 7 Taunton R., 789; 2 Eng. C.

L. R.,183 ; Scott vs. Wilkes, 3 Barn. & A., 304 ; 5 Eng. C. Law K, 295 ;

Bird vs. Holbrook, 4 Bings, 628 ; Jordin vs. Crump, 8 M. & W., 781

(1841); Towns: >id vs. Walker, 9 East R., 277; Bush vs. Brainard, 1

Cow. R., 78 ; Johnson vs. Patterson, 14 Conn. R., 1.)

The principle of these cases, applied to the case in hand, would cer

tainly most obviously require that piaintiff should keep his cattle off

defendants' road, or else not complain of their destruction.

But a brief coasideration of the rules of the common law, in regard to

the rights and liabilities of different parties in reference to fences, will

nbow still more obviously the utter want of foundation in the plaintiff's

claim. It is well settled, that where one suffers loss through the want

or insufficiency of fences, which he is himself bound to repair, he cannot

recover. If then the obligation upon defendants to build a fence along

their road, is a duty to the adjoining proprietors only, and by consequence

may be omitted or shifted to the other party by his consent, it must fol

low, that in such event that party could not recover for any damage done

to his cattle by the company, and of course no third party could recover

of them for damage done to his cattle by straying into said field, and

thence upon the track of the railroad, if it was at the time the duty of

the landowners to fence the land. And it certainly could not be fairly

contended that the owner of such cattle, which were trespassing in such

field, could recover of the owner of the field for not fencing it. If so,

any trespasser might recover of a party for damage sustained by reason

of the land not being kept in the safest possible state, for all uses to

which anybody might choose to put it ; which would be absurd, and at

variance with all the cases upon the subject.

But in looking farther into the laws upon this subject, it will appear,

that even while the obligation to fence rests upon the defendants, they are

only bound to fence against cattle rightfully in such adjoining fields. This

obligation to fence only extends to the owuer or rightful occupier of

the adjoining fields, and not to mere trespassers there, and stray cattle

are nothing but trespassers, presumed to have escaped through the in
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sufficiency of their owner's fences, wbicli in law is the same ns if - the

owner had suffered them to go at largo without any restraint whatever.

(Fiuherbert N. li., 298 ; Rust vs. Low, 0 Muss. R., 99.)

,,,The result of ail our examination then is, that the plaintiff's horses

were at large through the detect of his own fences, so far as the case

shows, and were trespassers upon (he defendants' lands, aud the plaintiff

had no legal claim either upon the defendants or the adjoining proprie

tors to keep the railroad on the adjoiuing lands fenced for the security

of the pluiutiff's cattle, while thus going at large ; and that he has iu>

remeily against any one, if they were killed by defendants' engines, with

out negligence at the time, in the management of the engines. This view

of the case is fully sustained in a lale case in the Common Pleas, in Eng

land (Rickitts vs. The East and Went India Docks and Birmingham

Junction Railway Company, 1 2 Eng. Law and Equity Reports, 520), which

is this identical case almost, in so many words, nomine mutato. The note

of this case is in these words, " Where the plaintiff's sheep trespassing on

A.'s close strayed on the defendants' railway which adjoined, through

defect offences which the defendants were bound as against A. to make

and maintain, and were killed—Held, that the plaintiff could not recover

either at common law (or under the English statute of 89 Victoria, (Jh.

20, tsection 08), or on the ground that the defendants exercised a dan

gerous trade, the obligation to make and maiutain fences, both at common

law aud by the statuie, applying only as against the owners or occupiers

of the adjoining close." The only difference in the two cases seems to be

in the names of the parties, and the kind of cattle killed.

The American courts have for the most part adopted the views we have

taken of this case, in regard to the right of cattle to depasture in the

highways, and the liability of railways for killing them when casually

upon their roads. [Little vs. Lalhrop, 5 Gteenleaf; 150. Lord vs. Worm

wood, 29 ile. R., 282. Perkins vs. Eastern Railroad Company, ib. 307.

Wells vs. Hoiedl, 19 Johns., 385. Hallodag v. Marsh, 3 Wend. R., 142.

The Tonawanda R. R. Co. v. Manga, 5 L)enio, 255 ; S. (J. affirmed, 4

ComsL, 255.) And in some of the states it is held even that the negli

gence of the railway company in driving their engines at the time, will

not render theiu liable for killing cattle thus wrongfully upon the road.

(Clark vs. Syracuse and L'lica Railro-.iU Company, 11 Harbour R., 112.

Williams vs. Tlie Michigan Central R. R. Company* decided in 1851 ;

A'eia l'ork and Erie Railroad vs. Skinner, Supreme Court of Pennsyl-

• This vase, a copy of which we have received from his Honor Judge Pratt,

who delivered the opinion of the .Supreme Court of Michigan in it, does not go

the length assigned to it above. Judge Pratt says, " If the injury complained of

had occurred in consequence of any negligence or fault on the part of the defend

ants, or the engineer conducting the train, without any negligence or fault on the

part of the plaintiff, the defendants most unquestionably would have been liable

lor all the damages sustained by the plaintiff; hut such is not the ease presented.

The wrongful injury alleged, constitutes t lie foundation of the plaintiff's right of

ictkm ; and yet the facts submitted for the purpose of sustaining it, show not the

least .legree of negligence or want of care or skill on the part of the defendants

tiT the engineer; ana the ground upon which the action was brought, cannot be

perceived, for the case submitted neither shows a malfeasance, a misfeasance, nor a

nonfeasance—£a\
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vania, Dec. No. Law Register, 97.) But this last proposition is expressly

repudiated in the English cases upon this subject, and is most unquestion

ably unsound. The railroad company cannot justify either recklessness,

want of common care, at the time, and after the cattle are discovered, or

wanton injury. But short of that, it seems they are not liable, either

upon principle or the decided cases.

The judgment of the county court is reversed, and judgment upon

the case stated, entered for the defendant.

[II. Marsh vs. The New York and Erie Railroad Company. 14 Barbour's (N. V.

Supreme Ct.) E., 364.]

This action was brought to recover the value of a cow belonging to

the plaintiff, but killed by the engine of the defendants, upon their road.

The plaintiff claimed to recover on the ground of defendants' neglect to

fence their road at the place where the cow was killed. The defendants

denied the allegation in the complaint, and gave notice that they would

prove that the cow killed, was at the time unlawfully on the railroad

track, and was a trespasser thereon ; and that she was killed in conse

quence of the negligence and misconduct of the plaintiff. The killing of

the cow was proved. She was running on the railroad track at the

time, at a place where the railroad was not fenced. She was usually

pastured in the highway and commons, and had been seen running at

large in the road on the morning of the day on which she was killed.

The justice overruled a motion for a nonsuit, and rendered a judgment in

favor of the plaintiff, for the value of the cow ; and on appeal lliu county

court affirmed the judgment.

Strong, J.—The acts of 1848 and 1850, after requiring railroad com

panies to erect and maintain fences on the sides of their roads, and cattle

guards at all road crossings, provide that until said fences and cattle

guards shall be made, the corporations and their agents shall respectively

be liable for all damages done by their agents or engines to animals

thereon ; but that after such fences and cattle guards shall be made, the

corporation shall not be liable for damages, unless from acts negligently

or wilfully done. These provisions render the companies responsible

when they omit to make the fences or cattle guards, if the damages are

caused by them, whether from carelessness, mismanagement, or wilfulness,

or from inevitable accident. But they do not make them answerable for

the carelessness or wilful misconduct of those who from such causes sus

tain injuries from them. If one should wilfully or negligently leave a

horse upon the track when the train was approaching, and the horse

should be killed, he assuredly could not recover any damage for his loss.

It is true, that in such case, the misfeasance of the company would not

cause the loss ; neither would it in any case where it would not have

occurred except from the misconduct or negligence of the person injured.

Where the damage would not have been sustained but for his fault, tho

company cannot be said, in truth, to have caused it, and therefore the

case is not within the statute. In other words, an injury inflicted by the
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joint agency of two distinct parties, and which would not have happened

without the acts of both, cannot be said to have been caused by either

of them. It is well settled that a party in fault shall not recover com

pensation for an injury which would not have befallen him, without it.

It could not have been the design of the legislature, in making the provi

sions which I have quoted, to prevent the application of so just and ap

propriate a rule, to allow one to recover damages caused by his own neg

ligence or folly, or which would not have happened without it. It is

enough to make railroad companies responsible for damages, resulting

from their omission to fence their roads, to innocent parties. That will

protect those whose cattle have strayed from their inclosures without

their knowledge or fault, or have casually passed over the track when

carefully driven on the highway crossing it, or in its vicinity.

There is no question but that the accident of which the plaintiff com

plained was the result of his own carelessness. His own witness testified

that the cow pastured in the road and common, and that he saw her on

the highway on the morning of the day on which she was killed at night,

at large, without any one with her. There was no evidence that cattle

were permitted to pasture on the highways in the town of Deerpark,

where the accident occurred, by any by-law, if indeed a town by-law

eoulil sanction the practice. And if there had been a lawful ordinance

to that effect, it would not have justified the plaintiffs negligence, or ex

empted him from its consequences. That it is gross negligence for a

rmtn to suffer his cattle to go at large on the highways in the immediate

vicinity of a railroad, there can be no doubt. The owner not only endan

gers the lives of his cattle, but jeopardizes the lives and property of the

passengers over the road. To suffer him to recover damages for the loss

of his property, under such circumstance?, would be not only against

private rights, but contrary to public policy. (New York and Erie Rail

road vs. Skinner, Am. Law Reg. for Dec. 1852, 102. Suydam vs. Moore,

8 Barb. 358, and Waldron vs. The Rensselaer and Saratoga Railroad

Company, lb. 390.)

Hnowy, J.—If it be true that the absence of these fences and cattle

guards, from the sides of the road, relieves the owner of all care and

attention over' his horses and cattle, and he may wilfully or negligently

suffer them to wander and stray in front of a train of cars in full motion,

and then recover damages for any loss or injury he may thereby sustain,

the statute will receive a construction in conflict with the plainest dic

tates of justice and common sense.

The occasion is not inappropriate for the expression of an opinion upon

what must be regarded as the main question in this action. Assuming,

therefore, for the present, that there is an obligation resting upon the

defendant to erect and maintain the fences and cattle guards, it may bo

worth while to inquire how far the plaintiff is relieved from the opera

tion of the rule of common law, which requires a plaintiff seeking to

recover damages against another for negligence, to acquit himself of fault

and show that his own negligence and misconduct did not contribute to

bring about the accident of which he complains. (Rathbun vs. Payne,

19 Wend, 399. Tonawanda Railroad Company vs. Mvnger, 5 Denio,

255.) The argument of the plaintiff is, that the statute must have a
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liberal interpretation; that the provision is not limited in its application

to animals rightfully being on the adjoining lands, and to those rightfully

passing over the public highway, but that corporations who omit to

make the erections are also liable for injuries done to animals wrongfully

being on the adjoining lands, and wrongfully depasturing in the public

highway and in the track of the railroad. The argument must go this

length, or it cannot aid the plaintiff in this action. The act must have a

reasonable and sensible interpretation, and we must suppose that the pro

vision under consideration was inserted to effect a reasonable and sensi

ble purpose. That purpose manifestly is the protection of cattle and

other animals, rightfully being upon the adjoining lands, and rightfully

passing over the public highway. The owners of animals in either of

these conditions, that casually stray upon the track of a railroad, where

there are no fences or cattle guards, and are injured, have their action

therefor against the company, and the want of such erections can no

longer be imputed to such owners as a fault, because the duty of erecting

them has been imposed upon the company. But I apprehend the statute

was not designed to change the rule of the common law applicable to

such cases, where the injury proceeds as well from the fault of the owner

of the animals, as from the omission of the company. The owner who

drives his animals out to depasture upon an unfenced railroad track,

when he has no adjoining lands, and one who turns his animals out to

depasture upon a public highway, contiguous to such track, when he has

no right except the mere easement in common with the public, stand in

the same predicament ; and if injury results to the animals from contact

with the railroad trains, the owners in both cases are equally in fault,

and equally without remedy.

In the present case, the plaintiff was not the owner or occupant of any

Iands adjoining or in the vicinity of the road. He was not driving his

cow over the public highway for the ordinary purpose of travel in pass

ing from one place to another, as he lawfully might do. The conduct of

the plaintiff was in all respects equivalent to pasturing his cow upon the

track of the road, as there was nothing whatever to prevent her going

thereon from the highway in the immediate vicinity, where she was

habitually permitted to run. The injury was as much the immediat*

result of the wrongful act of the plaintiff, as it was the result of the

wrongful omission of the defendant.

The judgment of the courts below should be reversed.
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PRINCIPAL AND AGENT. CONTRACTORS.

Contractor! undertaking the construction of works for a company, are no less the servant! of their
principals, because they work by contract, and for a stipulated price ; and the principals are
liable for alt acts of tho contractors, performed undur their contract.

[Lether vs. The Wabash Navigation Company ; Illinois Supremo Court, November,

1852. Official report not yet published.]*

The charter of tho Wabash Navigation Company authorized them

to enter upon certain premises, including those of plaintiff, and to take

therefrom materials necessary and proper for the construction of their

works. The owners of such premises were also authorized to file a peti

tion in the circuit court, and have their damages assessed, and a judg

ment for the amount was to be rendered in favor of the owner, and

against the company. The company entered into a contract with the

Culbersons for the construction of a portion of the works, under tho

terms of which the Culbersons were to furnish all the materials, and to

do all the work, for a stipulated price. In the performance of their con

tract, the Culbersons took timber from the plaintiff's land, which was

necessary and proper for the construction of the work, and they applied

it to that purpose. This was done without objection on the part of the

plaintiff, who subsequently filed his petition to recover his damages from

the company, in the mode pointed out by their charter.

Caton, C. J.—The only question presented for our consideration is,

whether the company is liable.

The contractors were none the less the servants of the company

because they were doing the work by contract, and for a stipulated price.

The work was still done by the company, by and under the authority of

their charter. The privileges which the charter conferred upon the com

pany, to enable them to execute the work, devolved upon the contractors

tor the same purpose. The very erection of the works was an obstruc

tion to navigation, and would have been unlawful but for the authority

conferred by the charter. Had the Culbersons been prosecuted for the

damage occasioned by reason of such obstructions, they would imme

diately have sought protection under the charter; so, too, had Lesher

objected to their taking tho material which they did take, they would

have asserted their right to do so under the charter, and must have been

protected in their right to the same extent that the company would have

been had they prosecuted the work without the intervention of contract

ors. If it was necessary for the company to take private property to

enable them to prosecute the work for the public good, it was equally so

for the contractors. Had a cause of action accrued to an individual

by reason of the obstruction erected in the river, the company whose

work it was would have been liable as much as if they had erected it

with their own hands. If they are liable for one act done, under the

charter, by the Culbersons, they are equally so for another.

• W. Harrow, Es1., lias kindly furnished us with a MS. copy of this case.
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It is no answer to say that the contractors were bound by their contract

to furnish all the materials at their own expense, and for which they

were to receive a full compensation. The public were not bound to

know the relations existing between the company and these servants.

It was enough that they saw them engaged in the works of the com

pany, and under the direction of the company's engineer. The person

who was injured by reason of acts done by those in the employ of the

company, and in pursuance of their charter, had a right to look to the

principal, who alone had authority to direct the acts to be done for com

pensation, and was not bound to seek redress from every servant who cut

a tree or removed a stone. Were the rule otherwise, the company might,

by the employment of irresponsible servants, compel the owner of the

land to stand by and see it stripped of all that made it valuable, without

a hope of remuneration. They would desire the benefits of their charter,

and to be protected from the liabilities that it imposes. It may be true,

that it is the duty of the contractors to pay these damages, as they were

bound in their contract to furnish the materials, and if so they will be

liable over to the company for the damages which they necessarily have

to pay for the acts of the contractors ; but this ultimate liability of the

contractors does not relieve the corporation from the primary liability to

pay the damages occasioned to individuals by the exercise of the char

tered rights of the company, aud in the mode which the charter pro

vides.

We are of opinion that the company is liable for the damages occa

sioned by the acts of the contractors, which were authorized by the char

ter to be done by the company as to the persons who have thus sustained

damages.

VENDOR AND VENDEE. IMPLIED WARRANTY.

When the statements of vendor respecting the quality of the goods sold, form the sole basis of a sale,
they are ordinarily to be construed as a warranty.

[Beat vs. Olmstead, 24 Vt. B., 114.]

Assumpsit on the warranty of a quantity of hay.

On the trial it appeared that the plaintiff called to see said hay, and

went with the defendant to the barn where the hay was, and the defend

ant offered to let the plaintiff pull off a board from the barn to

examine the hay ; the plaintiff replied that he could not tell by that,

but that the defendant knew what use he wished to make of the

hay, namely, to keep his oxen during spring and summer while at

work on the railroad, and that the defendant knew whether the hay

was such as would answer or not. Thereupon the defendant told

Use plaiutiff that the hay was good hay, cut in good season, and was

well cured, and put into the barn in good order. The negotiation

was going on for several days, when the trade was completed ; but it

did not appear that anything further was said between the parties as

to the quality of the hay. When the plaintiff came to get the hay,

it was found to be worthless, and the plaintiff refused to take the same.
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An altercation ensued between the defendant and plaintiff, when the

plaintiff said, "Did you not tell me that the hay was good hay, cut early,

and cut around the barn, and got in in good order?" to which the

defendant replied, " I did, and say so now." It further appeared that the

said hay was full of brakes, and not such hay as grew around the

barn.

The court directed a verdict for defendant, to which the plaintiff ex

cepted.

By the Court.—As to whether the defendant's assertions in regard

to the quality of the hay were understood to form the basis of the con

tract, there could be but one opinion. The plaintiff declined to examine

the hay, saying he could tell nothing about it. He expressly informed

the defendant that he wanted it for a particular use, and that he must

have such hay as would answer that use.

The defendant then proceeded to make a statement in regard to the

hay, which brought the hay within the desideratum. And after the

negotiation had continued some days, nothing more being said between

the paities, in regard to the quality of the hay, the trade was closed, and

the plaintiff paid for the hay. It is scarcely possible to suppose a case,

where it is more absolutely certain that the defendant's statements

formed the sole basis of the sale, than the present, and in such case the

declaration is ordinarily to l>e regarded as a warranty.

As to how far statements made by the vendor, are to be regarded as

an express warranty, every case must depend very much upon its own

circumstances. And unless it is apparent, that defendant's statements,

in regard to the quality of the hay, were understood by the parties at

the time, as amounting to nothing more than recommendations of the

goods, and were matters of opinion merely, and the -plaintiff was still left

to understand that he must examine and judge for himself; the case

should be submitted to a jury, unless there is a fatal variance.

There is very much in the present case to show that defendant's

statements ought to be regarded as a warranty.

1. They were understood by both parties as forming the basis of the

contract of sale, there being no good opportunity to examine the goods,

and none in fact attempted.

2. They were in regard to matters upon which the defendant was sup-

]K>sed and professed to have personal knowledge, and what he said he

asserted positively^, therefore he ought to expect to be bound by it.

3. The hay was bought for a particular use, and the defendant knew

plaintiff would not buy an inferior article. The sale of the hay then

for this particular use, ordinarily implies a warranty that it is fit for the

use.

The mere assertion that hay is good hay, certainly implies something

more than was found in this case ; but good hay for the particular use,

cut and cured well, in good season, is sufficiently definite, one would

think.
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CONTRACTING PARTIES. DUTY OF DISCLOSURE.

A sale will not be let aside as fraudulent, simply because the buyer was at the time unable to
matte the payment agreed u|Min, and knew his inability, and did not intend to pay.

No man is under obligation to make known hts circumstances when he is buying goods.

[Smith vs. Smith. Pennsylvania Supreme Court, 185S. Official report not yet

published.*]

The plaintiffs sold and delivered certain goods to one Snodgrass ; and

the defendant, as sheriff, levied an execution against Snodgrass upon the

goods. The plaintiffs brought this action to reclaim the goods, alleging

that the purchase of them by Snodgrass was fraudulent, and vested no

title in him. The fraud alleged consisted in this: that Snodgrass was,

at the time of the purchase, insolvent, unable to pay tor the goods, and

did not intend to pay for them ; and concealed these facts from the

plaintiffs.

The court below charged the jury, in substance, that a purchase of

goods vests a voidable title in the purchaser if, at the time of the purchase,

he knew aDd did not reveal the fact that he was unable to pay, and did

not intend to, even though he made i;se of no deceptive assertions, or

false, or fraudulent representations to induce the sale. Verdict and judg

ment were, it appears, for the plaintiffs, and defendant appealed.

Lowrie, J.—We may at the outset reject, as only apparent analogies,

some classes of cases that are distinguishable from the one under consi

deration. We reject the strictness required in the evidence of fraudulent

intent, in the criminal offence of false pretences, because a man is charge

able civilly, but not criminally, for the fraud of his agent, and also for

the legitimate consequences of a dishonest representation, whctlier he

intended to defraud or not. (1 Met., 1; 3 Barn. & H., 114; 14 Perm.

State II., 142.) We set aside the principle that contracts will not be spe

cifically enforced, if it would be unconscionable to ask it, for this is con

fined to executory contract. We reject those moral and legal doctrines

that require the strictest honesty in all dealings, where one party stands

in a relation of special influence or confidence towards the other; for

between buyer and seller the law recognises no such relation.

Reduced to its fewest words, the instruction is, that an intention not to

pay, and conscious and unrevealed insolvency, make a purchase fraudu

lent legally as well as morally. Is it so?

An intention not to pay is dishonest, but it is not fraudulent. (9

Watts, 34 ; 6 Wend., 81,) The law provides an action on the contract

as the remedy for just such dishonesty. And it is no more fraudulent to

have such an intention at the time of the purchase, than at the time when

payment ought to be made. Such intention by itself is disregarded by

the law, for it can be set aside by the usual contract remedies.

Nor does insolvency make a sale voidable after delivery. (6 Wend.,

* This case we give from a MS. report, sent us by the Hon. W. II. Lowrie.
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81 ; 2 Mason, 240.) If such were the law, there is no calculating the

suspicions and disputes which it would nourish. If it were so, the law of

stoppage in transitu would be effectually abolished by one of a much

more sweeping character. Nor does insolvency, combined with an inten

tion not to pay, for it is no more fraudulent in an insolvent, than in a

perfectly solvent man, to have such an intention.

The buyer's knowledge of his insolvency would be quite as dangerous a

test of fraud, for it might always bo inferred from the fact of insolvency,

and from the presumption that every man is acquainted with his own

affairs. If the fact of buying implies an assertion of solvency, then every

contract by a man in failing circumstances, can be made fraudulent ; for

to this implied assertion a jury might add a presumption that he had

either investigated his affairs and knew his insolvency, or had not and

knew his ignorance ; and then might follow, just as logically, the infer

ence of an intention not to pay. (14 State R., 142.) Thus all the

elements of fraud contained in the proposition under consideration may

be inferred from the mere fact of a subsequent failure. If this were the

law, it would soon sweep away all the law of contracts as to persons fail

ing, and a new law of fraud would take its place. On every failure we

should have a general scramble among vendors to get back their goods,

and suits without number to establish their rights by convicting the buyer

of fraud.

As to the fact of not revealing his insolvency, some of the above con

siderations tend to answer it, and it is completely set aside by the prin

ciple that no man is under a legal obligation to make known his circum

stances when he is buying goods, and no wise dealer would rely upon his

representations if he did.

We do not forget the maxim, " apices juris non sunt jura" and think

we do not strain the proposition in question by this analysis of it. Insol

vency is a state of one's affairs, and the consciousness of it, and the

intention not to pay, arc states of the mind, and if these constitute fraud,

then it may be made out without proof of a single overt fraudulent act;

and if none of its elements consist of an overt act, then the law requires

no evidence of an overt act to establish it.

We may get a perfectly clear view of this case by so defining the

question as to avoid the danger of an irrelevant conclusion. Where must

we look for the fraud \ Not in the buyer's intention merely. It must

be a fraud upon the vendor—that is, a fraud acted out. We are seeking

to avoid a contract because it was induced by fraud—that is, because

there was some fraudulent act leading to it. The very statement of the

proposition excludes the act of purchase from being an element in the

fraudulent conduct, and makes it a consequence of it. What then is left

but the dishonest intention and the concealed insolvency J Surely these

did not induce the vendor to sell his goods. The error in the other view

is in making the purchase a part of the fraud instead of the object and

consequence of it.

All the books concur in placing the avoidance of the contract on the

ground of actual fraud practised in procuring it, and as between persons

standing upon an equal footing, and holding as to each other no relation

of influence or trust. All the authorities, when they speak clearly on the
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subject, regard it as essential to actual fraud that the intent to mislead

should be acted out bv false representations, contrivances, or artifices, or

by conduct which reasonably involves a false representation.

The rule is proved by the exceptional cases, where special confidence is

reposed and influence presumed ; here the law interferes though there be

no active fraud. But, where people stand upon an equality, the law dots

not indulge them in reposing such special trust, by helping them out of a

difficulty against which they took no pains to guard themselves. It

enforces their contracts, not their expectations. It does not hinder people

from making foolish bargains, though it does protect them against posi

tive deceit. The state might in this matter enlarge its jurisdiction, but

its protection is never extended, without contracting the limiu of indivi

dual liberty.

Without extending this discussion, we may say that the rule is the

same here as in the case of a disappointment in the quality of goods sold

(9 Watts, 50 ; 7 State R., 297 ; 11 ib., 279), or of the false" representation

of the character of another (14 State R., 141 ; 6 il>., 316), or of any other

false representation to induce a contract (3 Serg. & VL, 20 j 15 State

R., 428).

The right of reclamation after delivery exists only where an action of

deceit would lie. As a man cheated of his money may sue in assumpsit

or deceit, so one cheated out of personal chattels may sue in trover,

replevin, or deceit. The injury and the remedy correspond in substance.

But there must have been actual artifice, intended and fitted to deceive,

before a man can claim that he has been defrauded.

Judgment reversed.

CONTRACTING PARTIES.—DUTY OF DISCLOSURE.

Contracting parties are bound to discloso material facts known to each, but of which he supposes
the other to he ignorant, only when they stand in some special relation of trust and confidence in
relation to the suljIcct matter of the contract.

Ilut neither oii■; wilt be protected if ho docs anything, though slight, to mislead or deceive the
uther.

[Beach vs. Sheldon; 14 Barbour's (X. Y. Supreme Ct.) R., 66.]

The plaintiff, in June, 1851, lost a flock of sheep. lie made a good

deal of search and inquiry for them, but without effect. In July, one

Dixon informed the defendant, Hiram Sheldon, that he had taken up some

sheep, describing those of plaintiff, and inquired if he knew who had

lost any ; to which Sheldon replied that " a man in Sennett, south of him,

had lost some." In August, the other defendant, Isaac Sheldon, went to

the plaintiff and talked about his sheep, and inquired whether ho had

found them. The plaintiff said he had not. Isaac then said " he supposed

lie never would find them," and offered to buy them. After some barter

ing, the plaintiff sold them to Isaac Sheldon, " wherever he could find

them, and whoever had them," for ten dollars; and the agreement was

reduced to writing. Soon afterwards both defendants went to Dixon's,

and claimed and received the sheep.
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The plaintiff now sought to set aside this sale on the ground that it

was induced by false pretences; and to recover damages. The cause

was first tried before a justice and a jury, and a judgment rendered for

the plaintiff, which was reversed on appeal to the county court ; and the

plaintiff now appealed from the judgment of the county court.

Johnson, J.—Was the defendant, Isaac Sheldon, when he went to the

plaintiff to purchase the sheep in question, guilty of a fraud which the

law notices, and will redress, in withholding the fact within his knowledge,

that the sheep had been found ? That he was under a strong moral obli

gation to make the disclosure, none will deny, but the legal duty is not

so clear. It was a gross moral wrong and fraud- in him to withhold the

information, and take advantage of the plaintiff's ignorance.

The rule in regard to disclosure, on the part of persons dealing with

each other, seems to be substantially the same both in law and equity.

Each party is bound to communicate to the other his knowledge of ma

terial facts, provided he knows tho other to be ignorant of them, and they

be not open and naked, and equally within the reach of his observation ;

but this obligation to disclose material facts is confined to a party under

some special obligation, by confidence reposed or otherwise, to communi

cate them truly and fairly. (2 Kent's Com., 482.)

It is obvious, in the present case, that the defendant, Isaac Sheldon,

was under no special obligation to tlte plaintiff. The plaintiff reposed no

confidence in him by reason of any legal relation existing betweeu them,

llad the plaintiff employed the defendant to find his sheep, then the law

would have imposed the duty of disclosing the fact of their having been

found. So, had the defendant taken up the sheep himself, he would have

been agent or bailee of tho plaintiff, and therefore under special obliga

tion to communicate this material tact. But the defendant was a mere

stranger, who had obtained the information casually, from a source equally

open to the plaintiff, and was therefore under none other than a strong

moral and christian obligation to disclose.

I have considered the case thus far upon the question of tho duty of

the purchaser to disclose, merely ; and am clearly of the opinion that

upon that ground the defendants are not liable. But there is another

feature in the case which, in my judgment, stamps tho character of fraud

in a legal sense upon the transaction on the part of the purchaser, in

characters too plain to be mistaken or evaded. While a party in whom

no trust or confidence is reposed, and between whom and the other party

bo legal relation in regard to the subject of the purchase exists, need not

disclose material facts within his knowledge, which he knows such other

party to be ignorant of, he must do nothing whatever to deceive or mis

lead, or he will not be protected.

Here the defendant who negotiated the purchase, after ascertaining

that the plaintiff had not been able to find his sheep, told him that he

did not believe he ever would find them. Tho object of this was clearly

to discourage the plaintiff from making further search or inquiry for his

property ; to induce him to sell it, for a mere nominal price, as property

which might never bo discovered, and to create the impression in the

plaintiff's mind, that he, the purchaser, did not know where the sheep

were, or that any one had taken them up. It was equivalent to saying,
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" I have not found them, and do not know of any one who has, and am

of opinion that you will not bo able to find them."

The fact of their having been found, was a material circumstance af

fecting the price ; and the attempt to mislead and create a false impres

sion in regard to the situation of the property, was a fraud of which t he

law justly takes cognisance. The evidence was sufficient to authorize

the jury to find that something was said or done by the vendee to mislead

and create a false impression in the mind of the vendor. The jury doubt

less found also that the defendants were acting in concert, throughout, in

the matter, as they well might, from the evidence before them.

DEBTOR AND CREDITOR. VOID CONTRACTS.

A person may contract to labor for another during life, in consideration of receiving his support ;
but his creditors have the right to inquire into the intention with which such au arrangement is
made, and it will be set aside if entered into to deprive them of his future earnings.

[Tripp vs. Childi ; U Barbour's (N. Y. Supreme CL) R., 85.]

This was a bill filed by the creditors of Ebenezer Childs, with a view

of setting aside an agreement entered into by Childs with his son, Lysan-

der D. Childs, which was alleged to have been made with a view to pro

tect the future earnings of the father in the practice of his profession,

from his creditors. The facts are very fully stated in the opinion.

Johnson, J.—The only question of any considerable moment in this

case, is whether the two agreements dated respectively on the 10th Sep

tember, 1839, and the 3d of September, 1841, between Ebenezer Childs,

and his son Lvsander D. Childs, were entered into for the purpose of pro

tecting the future earnings of the former in the practice of his profession

from his creditors. If they were made for that purpose, they are fraudu

lent and void, and his earnings now in his possession, and under his con

trol, nominally as the agent of his son, must be applied in satisfaction of

his debts. This intent in the present case is to be deduced from the rela

tion of the parties to each other, the nature of the contract, and the facts

and circumstances attending its execution and performance. It is admit

ted, in the answers, that at the time of entering into these agreements,

Ebenezer Childs was largely indebted to several persons, and that all his

estate, both real and personal, had before that time been appropriated to

the payment of his debts, leaving a considerable balance unsatisfied. Nov,

although it is true that a creditor has no claim to the future services of

his debtor, or upon his skill or ability to labor, as urged by the defendant's

counsel, and the law affords the creditor no means to compel the debtor

to serve him in satisfaction of his demand, it is also true that upon the

debtor's earnings—the fruits of his labor performed— -the creditor has a

just claim in law and conscience for the satisfaction of his demands.

And any agreement entered into by the debtor, with a view to deprive his

creditors of his future earnings, and enable him to retain and use them

for his own benefit, will be declared void. Though the law will not com

pel a debtor to labor in order to satisfy a debt against him, he will not be
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permitted by anv contrivance or device to lay by and preserve the fruits

of his skill or industry for the future use and support of himself and fami

ly, leaving his debts unsatisfied.

There can be no doubt that a person may enter into a contract to labor

for another during his life, in consideration of his maintenance by such

other. The consideration to uphold the agreement would be ample. Hut

if there are creditors at the time, not only they, but subsequent ones, have

a right to inquire into the object and intention of making such an agree

ment. Courts and juries are then to look into the circumstances attend

ing the transaction, to ascertain the relation in which the parties stand to

each other; whether the party employing has any need of such services

in carrying on the business in which he is engaged ; whether ho exercises

any care or supervision over the service rendered ; whether the employei

receives the earnings of the person employed, and pays him the stipulated

wages, or leaves the employee to maintain and support himself out of his

earnings, as others do who are engaged in similar occupations; and

whether, in short, it is such a transaction as would be likely to take place

in the ordinary course of business and dealings among men.

What is the case before us ? Ebenezer Childs, the father, is a prac

tising physician and surgeon, residing in this state, and engaged in the

practice of his profession. Lysander D. Childs, residing in the city of

Baltimore, is not a physician or surgeon, but is engaged in other pursuits.

AVhile the parties are thus situated, in 1839, they enter into a contract,

by which the father agrees to prosecute faithfully his practice for the be

nefit of his son, and the son agrees to pay his father a certain sum per

month for his services, and either party is at liberty to put an end to the

contract by giving two weeks' notice.

In 1841, they enter into a new agreement, differing from the former in

this respect, that the son agrees to support his father, instead of paying

him a stipulated sum as compensation. There is no provision in this con

tract tor terminating it at any time. And it commences by a recital that

the father has been deprived of all his real and personal estate, except such

as is exempt from levy and sale.

It must be apparent from the mere statement of the case, that the sole

object of this extraordinary arrangement was to enable the father to se

cure his earnings for himself, and to prevent creditors from reaching them

in satisfaction of their demands. No other object can reasonably be in

ferred. In the first place, the service was foreign to the son's business ;

he had no need or occasion to employ any person to do business in that

capacity. In the next place, the son furnished the father with no business

to do. The latter found it for himself. The object of the son seems to

have been, not to make any profit from the services of the father, but to

control the earnings of the parent, and thus provide a fund, out of

which the parent might derive a subsistence, when he should be unable to

follow the practice of his profession. However praiseworthy this may be

considered, viewed in the light of filial duty merely, it cannot be permitted

to stand when the paramount claims of creditors intervene. If such an

arrangement as this, so bald and palpable in every aspect, can be sanc

tioned and upheld against the claims of creditors, there will be no end to

schemes and contrivances on the part of debtors to secure their future
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earnings and profits to themselvi-s against a day of need. The arrange

ment interferes with the just rights and claims cf the creditors, and what

ever the parties may say or believe in regard to the honesty or purity of

their motives, the law presumes that they intended the natural and

necessary consequences of their acts, and declares such an arrangement

fraudulent and void. Courts have no discretion, in such cases, to exercise.

They must pronounce the judgment of the law in all cases, and debtors

and creditors alike must conform to its unvarying standards.

My opinion therefore is, that the plaintiff is entitled to a decree

authorizing him to collect and receive the amount of his judgment out of

the earnings of Ebenezer Childs, which were in his hands at the time of

filing this bill, or which had been paid out or invested for the pretended

benefit of Lysander D. Childs, in real estate or otherwise, together with

his costs of this suit.

ACCORD AND SATISFACTION. CONSIDERATION.

A promise by a debtor to give " satisfactory security " for the payment of a portion of his debt is
a sufficient consideration fur a release of the residue by his creditor.

[Little vs. Hobbs; 34 Me. R., 357.]

This suit was brought to recover a debt of about 83,500 due from the

defendants. It appeared that the plaintiffs had, some time previously,

stipulated in writing that they would discharge the debt upon payment

to them of fifty per cent, of its amount, in four quarter-yearly payments,

" satisfactory security to be given." One question was, whether this

agreement was binding upon the plaintiffs.

Rice, J.— It has been held by this court to be settled law, that the

payment, in money, of a part, does not operate to extinguish the whole

debt, although it may be received as payment in full. There must bo

some consideration for the part not paid. ( White vs. Jadan, 27 Me. R.,

370.) It is immaterial how small the consideration may be to make the

contract binding, but if without any it is void. (Builey vs. Day, 26

Me. R., 88.) The contract of April, 1850, not only stipulates for the

payment of fifty per cent, of the debt, but also that "satisfactory secu

rity'" should be given. To procure security would subject the defendants

to an inconvenience to which they were not liable by the terms of the

original contract between the parties. That would constitute a valuable

consideration for the agreement to relinquish that portion of the debt

which was agreed to be cancelled without payment. The contract was

not, therefore, void for want of consideration, as the law stood prior to

the Act of 1851, c. 113.
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STOPPAGE IN TRANSITU. RIGHTS OF VENDOR.

The question whether the final delivery which determines the right of stoppage has been effected
it to be decided in each case, by ascertaining whether the parties contemplated any farther and
more absolute reduction into possession on the part of vendee.

The assignment of the bill Of lading to a bona fide purchaser defeats the right of stoppage in

transitu.

[Chandler vs. Fulton ; Texas Supreme Ct., 1853. Official report not yet pub

lished.*]

Fatrick & Co., of New York, sold to one Nicholson, of Bastrop, a bill

of goods on a credit of twelve months, and shipped them in April, 1851,

to Fulton & Hensley, commission merchants at Port Lavaca, and de

fendants below in this cause, with instructions to forward them to their

destination. Fulton & Hensley received the goods in their warehouse,

and wrote to Nicholson advising him of their arrival, asking orders, and

stating that they would " hold on to the goods until he should order them

away." The following month, Nicholson being in failing circumstances,

and unable to pay, assigned the bill of lading to Chandler, the plaintiff

in this cause. Chandler sent for and demanded the goods of Fulton ife

Hensley, offering to pay their charge. They refused to receive the pay

ment, or to deliver the goods without an order from the consignors,

Patrick & Co.

Chandler brought this suit to recover the goods from Fulton & Hens

ley. Their defence was that they, as agents of Patrick & Co., had

exercised the right of the latter of stopping the goods. Patrick & Co.

were also admitted to defend ; they claiming to be the real party in

interest They answered, justifying and adopting the acts of Fulton &

Hensley in stopping the goods, on the ground they were not paid for,

that Nicholson was insolvent, and that the assignment to Chandler was

in fraud of their rights. The question was upon the right of stoppage

under these circumstances.

There was a verdict and judgment for the defendants, and the plaintiff

appealed.

Wheeler, J.—The defence rested on the right of stoppage in transitu,

and the principal question in the case is, whether the right existed, and

was rightly exercised, as between the parties. This involves the inquiry,

first, whether the goods had reached their destination, and had come

into possession of the vendee ; and if not, secowlly, whether the right of

the consignors was defeated by the assignment of the bill of lading.

The law is well settled that where goods have been shipped upon

credit, the unpaid vendor, in case of the vendee's insolvency, may stop

the goods in transitu ; that is, he may countermand the delivery and

resume the possession of the goods before their arrival at the place of

destination ; and it appears to be considered that the term insolvency,

when used with reference to this branch of the law, means a general

* J. J. Holt, Esq., sends us the report of this case.—Ed.



Condensed Reports of Recent Cases. [Jan.

inability to pay, evidenced by stoppage of payment. (Abbott on Ship

ping, p. oil, No. 5, Am. eJ. ; Smith'? .Mercantile Law, 501.)

Stoppage in transitu, as the terms might Import, ean only take place

while the goods are on their way. If they arrive at their place of ulti

mate destination, and are come into possession of the vendee, there is an

end of the vendor's right over them, and, therefore, in most of the cases

on this subject the question lias been, whether the goods had or had not

arrived at the termination of their journey. The rule to be collected

from all the cases (it has been said) is that they are in transitu so long

as they are in the hands of the carrier as such, whether ho was or was

not appointed by the consignee, and also so long as they remain in any

place of deposit connected with their transmission. (Lickbarrow vs.

Mason, 1 Sm. L. C, 415, n. ; Abbott on Shipping, 520.)

The transitus of the goods, and consequently the right of stoppage, is

determined by the delivery of the goods, or by circumstances which are

equivalent to actual delivery. There are cases in which a constructive

delivery will, and others in which it will not, destroy the right. The

delivery to a carrier or packer to or for the use of the vendee, or to a

w harfinger, is a constructive delivery to the vendee ; but it is not suffi

cient to defeat this right even though the carrier be appointed ■by the

vendee. It will continue until the place of delivery be, in fact, the end

of the journey of the sjoods, and thev have arrived to the possession of

the vendee or under his direction. (2d Kent's Com., 543-4.)

These are the general principles which have been deduced by eminent

jurists and elementary writers on this branch of the law from adjudicated

cases. Questions of great nicety and difficulty frequently ariso in their

application. " In many of the cases" (says Kent), " where the vendor's

right of stoppage in transitu has been defeated, the delivery was con

structive only, and there has been much subtlety and refinement on the

question as to the facts and circumstances which would amount to a

delivery sufficient to take away the right. The point of inquiry is,

whether the property is to be considered as still in transitu ; for if it has

once fairly arrived at its destination, so as to give the actual exercise of

dominion and ownership over it, the right is gone. The cases in general

on the subject of constructive delivery may be reconciled by the distinc

tion, that if a delivery to a carrier or agent of the vendee be for the

purpose of conv yance to the vendee, the right of stoppage continues, not

withstanding such a constructive delivery to the vendee ; but if the goods

be delivered to a carrier or agent for safe custody or disposal on the part

of the vendee, and the middle man is by the agreement converted into a

special agent for the buyer, the transit or the passage of the goods ter

minates, and with it the right of stoppage." (Ib. 544-5.)

Applying this test to the present case, the conclusion, I think, must

be that the transit of the goods was not determined, and that there was

not such a delivery to the vendee as to prevent the vendors from exer

cising the right of stoppage in transitu.

These goods, with others, were consigned to the care of Fulton &

Ilensley, with instructions by the consignors to use every dispatch in for

warding the goods to their respective destination. They looked to the

vendee, Nicholson, to be reimbursed the freight and charges, and the
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letters addressed to him in which they say that the goods are still in

their warehouse " subject to his orders,"—that they had formerly written

to him advising him of their arrival to his address, and asking instruc

tions what further disposition to make of them, and adding that they

will " hold on to the goods" until he "orders them away," were probably

only intended to advise him of the arrival of his goods, that they would

be forwarded upon payment of the dues, and to quicken his diligence in

making payment, and enabling them to carry out the instructions of the

consignors to use every dispatch in forwarding them. They undoubt

edly assumed the character of agents for the vendee ; but not by any

new agreement which impressed on them a new character distinct from

that of agents to forward the goods pursuant to the original contract.

The evidence, it seems to me, does not warrant the conclusion that they

were not the agents of the vendee to forward the goods, but his agents

merely for safe custody and disposal by them, and this, as we have seen,

is the test by which to ascertain whether the right of stoppage is deter

mined.

The case, I tako it, was simply this : Nicholson was in default of pay

ment of freight and charges, and Fulton & llensley did not choose to

forward the goods unless upon payment and his order ; and hence they

retained them. " If the goods" (it has been held) ti have arrived at the

port of delivery, and are lodged in a public warehouse for default of pay

ment of the duties, they are not deemed to have come to the possession

of the vendee, so as to deprive the consignor of his right." (2 Kent's

Com., 546, n. 9.) This is not that case, but it is not materially different

in principle. If, by contract with the vendee, express or implied, the

relation in which the defendants, Fulton & llensley, stood before as

mere instruments in the conveyance of the goods to the appointed place

of destination was changed, and they became the agents of the ven

dee for a new and different purpose, it is clear that it was such a con

structive possession on the part of the vendee as would determine the

right of the consignors. And it has been held that such constructive

possession may exist even where the goods are not in the hands of inter

mediate agents, not professedly acting for either party, if it appear that,

in point of fact, they held them for the vendee, and that the transitus is

regarded bv the vendor or his agents as at an end.

The same rule, it is said, will prevail where the goods are still in the

custody of the carrier by whom they have been forwarded, if it distinctly

appears that he has expressly or by implication agreed to hold them as

agent for the vendees, and not on behalf of the vendors, for the purpose

of the transitus.

On the other hand, it is clearly settled that though the goods be deli

vered to an agent of the vendee, or to a person in his employ, and though

placed on board his ship, or in his warehouse, still, if this be done with

the view of forwarding them to the vendee himself, and the direction ia

which they have been moving, and are still to move, be the result of the

original impulse impressed upon them at the beginning of the transitus,

the power of the consignor to remove them into his possession will con

tinue. And all bailments made in pursuance of the original design of

the vendor, where that has been to bring the goods more absolutely to

VOL. II. 5



66 Condensed Reports of Recent Cases. [Jan.

the possession of the vendee, are, in fact, as to the completion of the tran-

eitus, bailments on the account, and to the agents, of the vendor ; and

this, although made to persons in the employment of the vendee.

(Buckley vs. Furnia, 15 Wend., 137 ; Coats vs. Barton, 6 B. & C, 422.)

The conclusion to be drawn from these cases seems to be that, whether

the final delivery has been effected which determines the right of stop

page in transitu, is to be decided according to the intention of the parties

in each case, by examining whether they contemplated any further and

more absolute reduction into possession on the part of the vendee. With

what intention the goods were delivered to an agent of the vendee, or

any bailment of the goods was made, is, of course, a question of fact to

be decided by the jury upon the evidence in the case. (Ib. ; Abbott on

Shipping, 625.)

It is not necessary to a valid stoppage in transitu that a party by whom

it is effected should have received a special authority to that effect. The

authority of a general agent is sufficient ( Whitehead vs. Anderson, 9

M. & W., 518) ; and it has been hold that where the circumstances are

such as to give a legal right, a stranger may exercise it, provided a sub

sequent ratification be given. (Bell vs. Morse, 5 Wharton, 187.)

The agency of Fulton & Hensley conferred on them by the consignors

in this case was, doubtless, sufficient to authorize them to act on behalf

of the latter. We conclude, therefore, that the right of stoppage in

transitu existed, and was rightfully exercised, as between the vendor and

vendee, or that the evidence was such as to authorize the jury so to

find.

It remains to inquire whether the right of consignors was defeated by

the assignment to the plaintiff of the bill of lading. A general assign

ment for the benefit of creditors, or a seizure by an execution creditor, or

under process of foreign attachment against the consignee, will not affect

the right of the consignor. The fact of an assignment for the benefit of

creditors is, of itself, notice to the assignee of the insolvency of the con

signee, and of the consequent liability of the goods to seizure by the con

signor. (15 Wend., 137; 17 ib., 504; 8 Pick., 198.) Nor will a

sale for a valuable consideration, unaccompanied by a transfer of the bill

of lading, although quite sufficient to pass the property in the goods,

affect the power of the consignor to stop them in transitu ; the absence

of the bill of lading being considered as constructive notice that the

consignee has not paid for the goods, and that the consignor has not

waived his right of resuming his lien for the purchase money. (1 Smith

L. C, before cited ; 16 Pick., 473 ; 2 ib., 399 ; 9 Mass., 65 ; 6 Taunt.,

433.)

But it is well settled that the right to stop in transitu may be defeated

by the vendee, by negotiating the bill of lading with a bond fide endorsee.

(2 Kent's Com., 548-9 ; Abbott on Shipping, 5 Am. ed., 638, n.)

While, therefore, the goods remain unpaid for, and the transitus con

tinues, the right of the vendor to stop them upon the occurrence of in

solvency in the vendee may be defeated by a bond fide sale or mortgage

of the goods for a valuable consideration, accompanied with a transfer

of the bill of lading. All these requisites must, however, concur. (Ib.

16 Pick., 473.) And it is not to be understood that, in all cases, a sale
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by the consignee, accompanied by an• assignment of the bill of lading,

even for a valuable consideration, will defeat the right of the consignor

to stop the goods.

The validity of the assignment is not confined to these cases in which

the assignee has no notice that the goods have not been absolutely paid

for in money. If the assignee takes an assignment, bond fide, without

notice of any such circumstances as would render the bill of lading not

fairly and honestly assignable, he. acquires a good title against the as

signor. Goods are seldom actually paid for in money at the time of their

shipment ; in general, a bill of exchange is drawn for the price. If a

person, knowing that such is the transaction, and that the bill of exchange

has been accepted, takes an assignment of the bill of lading fairly and

honestly, for a valuable consideration, before the money becomes payable,

without any reason to know or apprehend that the consignee is likely to

fail, and not pay the money in due time—the consignor cannot prevent

the delivery of the goods. But, if a person assist in contravening the

actual terms of the sale on the part of the consignor, or his reasonable

expectations arising out of them, or his rights connected therewith ; if,

for instance, he knows that the consignee is in insolvent circumstances,

that no bill has been accepted for the price, or that being accepted it is

not likely to be paid, he will stand in the same situation with the con

signee, and his interposition, under such circumstances, being in fraud of

this right of the consignor, will not be available to defeat it. (Abbott on

Shipping, 640.)

These references will suffice to show under what circumstances an

assignment of the bill of lading, by way of sale or mortgage of the

goods, will defeat the right of stoppage in transitu. It will have been

seen that it is not absolutely necessary to the. validity of the assignment

tliat the assignee should be ignorant that the goods have not been paid

for. If he takes the assignment bond fide, without a knowledge of any

such circumstances as would render the bill of lading not fairly and

honestly assignable, he acquires a good title as against the consignor.

But if, on the other hand, he takes the assignment under such circum

stances, or with notice of such facts as afford him reasonable grounds of

belief that the vendee could not fairly and honestly make to him the

assignment, he will be in no better condition than his assignor. It will

be no answer to the assertion of right by the consignor that the assignee

of his vendee did not actually intend the commission of a fraud ; he must

not have had reason to know or apprehend that the consignee will defraud

the consignor of the price of the goods by making the assignment.

AVhether he had such knowledge is, of course, a question of fact.

In the present case the evidence fully establishes the insolvency of

Nicholson, and it cannot, I think, be doubted that it was quite sufficient

to warrant the jury in drawing the conclusion that his inability to pay

for the goods was known to Chandler at the time of the assignment

On the facts in evidence, I see no reason to be dissatisfied with the

verdict.

Upon other grounds, however, the court reversed the decision below.
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TENDER. ABSENCE OF INTENDED PAYEE.

U a party bound to make payment uses due diligence to make a tender, but through the payoe'i
absence from home. is unable to find him or any asfent authorized to rcceie payment for lum, no
forfeiture will be incurred through his failure to make a tender.

[Houthworih vs. Smilh. 1 Cushing (Mass.) E., 891.]

This case drew in question the effect of an attempt on the part of the

demandant to make tonder of payment to the tenant, which was defeated

by the absence of the tenant from home. The demandant purchased

a right in equity to redeem, and on the same day called at tho tenant's

house with the money required to redeem the estate, and was informed

by the family that the tenant had gone to a neighboring state. Two

days afterwards he went again with the witness, and was told that the

tenant had not returned. He then offered to make the payment to any

one authorized to receive it, and the money was exhibited and partially

counted for the purpose, but was told there was no one authorized to re

ceive it. He carried the money back witli him, deposited it in the bank,

and on the entry of the action, paid it into court for the tenant. The

question was referred to the jury whether the tenant had designedly

absented himself with a view to prevent a tender, and the jury found

that ho had. Such judgment was now to be rendered as the court con

sidered proper.

Bioelow, J.—Even if the tenant had been absent froir. homo from ne

cessity or other causes, with no intention to evade a tender, and in con

sequence of such absence, the demandant, by the use of due diligence,

was unable to find the tenant, or any person authorized to act in his be

half, and was thereby prevented from making the tender seasonably, no

forfeiture of the estate would be incurred. The demandant has shown

a readiness and due effort on his part to perform the legal duty required

of him, and a failure to accomplish it, through no fault on his part, but

because the tenant had put it out of his power. Lex non cogit ad vana

seu impossibilia. (Borden vs. Borden, 5 Mass. 07, 75. Oilmorc vs. Holts,

4 Pick., 258. 264. Paskcr vs. Bartletts, 5 Cush. 359.) It was urged as an

objection, that the demandant had not done all that was necessary, be

cause it did not appear that the money was counted or its amount accu

rately ascertained. But without this evidence, it is enough for the de

mandant to show, in the absence of the tenant, and of any agent author

ized to receive the tender, his readiness to make it, without proving a

precise and accurate count of the money. The same reason which ex

cuses a tender is a sufficient answer to this objection.

Nor can it be reasonably contended, upon the evidence in this case,

that it was the duty of the demandant to offer the money to any one, or

to leave it where the tenant could control it. He was distinctly informed

that the tenant was absent from the state, and that no one was author

ized to receive the money in his behalf. We know of no principle of

law, which requires a party, under such circumstances, to put a large

sr.m of money out of his own hands, into the possession of an unauthor
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ized person, and thus unnecessarily incur the risk of its loss through

accident or fraud.

INSURANCE. RECOVERY BY MORTGAGEE.

A mortgagee who has insured the mortgaged property at his own eiponse, and for his own benefit,
is entitled (in case of loss within the policy before payment of the mortgage debt) to recover both
the amount of his insurance and the mortgage debt.

[King vs the State Mutual Fire Insurance Company. 7 Cushing's (Mass.) E., 16.]

The defendants insured the plaintiff in the sum of $300 on his interest

in a certain barn, which was destroyed by fire within the teim of the

policy. The plaintiffs interest in the premises was that of a mortgagee,

but it was not so described in the contract of insurance. The mortgage

debt was outstanding at the time of making the policy, at that of the loss,

and at the demand of payment. The defendants offered to pay the plaintiff

if he would assign to them his mortgage interest to the same amount, which

he refused. They now admitted that they were liable, unless they had

a right to demand as a preliminary condition of payment, an assignment

of plaintiff's mortgage interest, or of such proportion thereof as the

amouut paid by them would bear to the whole mortgage debt. These

facts appeared from a statement agreed upon by the parties, on which

the cause was submitted.

Shaw, C. J.—The court are of opinion that the plaintiff having in

sured for his own benefit, and paid the premium out of his own funds,

and the loss having occurred by the peril insured against, he has, prima

facie, a good right to recover ; and having the same insurable interest at

the time of the loss which he had at the time of the contract of insurance,

he is entitled to recover a total loss. The court are further of opinion

that if the defendants could have any claim, should the plaintiff recover

his debt in full of the mortgagor, it must be purely equitable ; that the

defendants can have no claim until such money is recovered, if at all ;

and therefore, that they have no right to demand the partial transfer of

the mortgage debt, by them required, as a condition to their liability to

pay, pursuant to the terms of their policy. This consideration is perhaps

decisive of the present case ; but the question having been argued upon

broader grounds, and some authorities cited to sustain the claim of the

defendants, which may give rise to further litigation, we have thought it

best to consider the other question now.

We are inclined to the opinion, both upon principle and authority, that

when a mortgagee causes insurance to be effected for his own benefit,

paying the premium from his own funds, in case a loss occurs before his

debt is paid, he has a right to receive the total loss for his own benefit ;

that he is not bound to account to the mortgagor for any part of the

money so recovered, as a part of the mortgage debt ; it is not a pay

ment in whole or in part, but he has still a right to recover his whole

debt of the mortgagor. And so, on the other hand, when the debt is
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thus paid by the debtor, the money is not, in law or equity, the money

of the insurer who has thus paid the loss, or money paid to his use.

The contract of insurance with the mortgagee', is not an insurance of

the debt, or of the payment of the debt ; that would be the insurance of

the solvency of the debtor ; of course, as a contract of indemnity, it is

not broken by the non-payment of the debtor saved by its payment.

It is not, strictly speaking, an insurance of the property, in the sense

of a liability of the property by fire, to any one, who may be the owner.

It is rather a personal contract with the person having a proprietary in

terest in it, that the property shall sustain no loss by fire, within the

time expressed by the policy. It is a personal contract which does not

pass to an assignee of the property. (Lynch vs. Dalzell, 3 Bro. P. C. 497 ;

Columbia Ins. Co. vs. Lawrence, 10 Pet. 507.) A moitgagee has a pro

prietary interest, a title as owner in the mortgaged property, not indeed

absolute but defeasible; still, it is a proprietary mterest in that property ;

and the insurer guarantees to him that the subject in which he has such

interest shall not be destroyed or diminished by the peril insured against.

There is no privity of contract or of estate, in fact or in law, between the

insurer or the mortgagor ; but each has a separate and independent con

tract with the mortgagee. On what ground then can the money thus

paid by the insurer to the mortgagee be claimed by the mortgagor? But

if he cannot, it seems, a fortiori, that the insurer cannot claim to charge

his loss upon the mortgagor, which he would do, if he were entitled to an

assignment of the mortgage debt, cither in full or ;>ro tanto.

The better to understand the precise case under consideration, it may

be well to distinguish it from some, which may seem like it, but depend

upon other principles.

If the mortgage debt is paid, and the mortgage discharged before the

loss by fire, it may well be held that the mortgagi'e, the assured, cannot

recover ; not merely because the debt is paid, but because the mortgage

is thereby redeemed and revested in the mortgagor ; and the proprietary

interest of the assured in the property insured, in respect to which alone

he had any insurable interest, is determined, and it is a fixed rule of law,

that to make a policy valid, and enable the assured to recover the loss,

he must have an interest in the subject, when the contract is made, and

when the loss occurs. He must have such an interest when the contract

is made, otherwise it is a wager policy, and void ; and when the fire

occurs, otherwise he sustains no loss by any damage done by the fire to

the thing insured, and he has no claim on the contract of indemnity.

So if an owner insure his house, which is burnt within the time limited;

if he has sold his house in the mean time, he has no legal claim to

recover.

Another case, quite distinguishable, is, when the mortgagor causes

insurance to be made on the mortgaged premises, payable to the mort

gagee in case of loss. In that case, it is the mortgagor's interest in

the subject which is insured, with an irrevocable power of attorney, in

legal effect, an assignment, to the mortgagee, as an additional collateral

security, to receive the avails of the loss, if one happens. In such case,

it is very clear that, in case of loss, the insurers must pay the whole

amount of the loss, without regard to the fact, that the debt has or has
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not been paid. If the mortgage debt has not been paid, the money

received will go to pay it pro tanto, and thus enure to the benefit of the

mortgagor, by leaving so much less of his debt for him to pay. If the

mortgage debt has been paid, then the loss, when received by the mort

gagee, is received from a fund placed in his hands for a special purpose,

which has been accomplished ; it is the proceeds of an insurance of the

interest of the mortgagor, by a contract with him, on a consideration

made by him, and assigned to the mortgagee ; and of course he receives

it to the use of the mortgagor, and must account to him for it.

There is another case not uncommon in practice, where it is agreed

at the time of the mortgage, that the mortgagee may cause the property

to be insured at the expense of the mortgagor, and that the premium

shall be added to the principal and interest as the debt to be paid on

redemption. This is a valid contract ; it is not obnoxious to the charge

of usury ; for though the sum thus paid enures incidentally to the bene

fit of the mortgagee, it goes ultimately to the mortgagor's benefit. Then

if a loss occurs before the debt is paid, the sum payable to the mortgagee

is the proceeds of a security furnished by the mortgagor, and then, by a

general rule of law, applicable to the proceeds of all collateral security

furnished by a debtor to his creditor, it goes in reduction of the debt.

It is in effect a security furnished by the mortgagor ; the money received

under it is his money, and extinguishes his debt in the same manner as

if paid by him.

In all these cases, the mortgagor pays the premium ; the amount of

insurance is a sum placed in the hands of the mortgagee, at the expense

of the mortgagor, and as further collateral security for the debt, and of

course the mortgagee is trustee for the mortgagor, first to apply the pro

ceeds of that, as of all collateral securities, to the payment of his debt ;

but if the debt has been paid, or there is an overplus, he is trustee for

the mortgagor. But this furnishes no defence to the insurer. The mort

gagee has a title, a qualified title, to the whole mortgaged property ;

had a right to insure the whole insurable value in his own name ; and

whether, having recovered the whole, he has a right to retain it to his

own use, or is bound to account for it to the mortgagor, it is wholly

immaterial to the insurer. It depends on the contract or the relations

subsisting between the mortgagor and the mortgagee, with which -the

insurer has no concern. (Z>« Fwrest vs. Fulton Ins. Co., 1 Hall, 84.) '

But it is then intimated that the mortgagee is trustee for the mort

gagor, and that on the ground of this fiduciary relation what he receives

in that character he must account for. But in truth he is not such

trustee. Nothing (an eminent judge has said) is so likely to mislead

as a simile. In some very limited respects a mortgagor is a trustee ; as

when he has entered, and is in the receipt, of the rents and profits, he is

liable to account therefor, and in that respect may be denominated a

trustee. (Clark vs. Sibliy, 13 Met., 210; Cholmondeley vs. Clinton, 2

Jac. & Walk. 183.)

Certainly, before entry for condition broken, the relation of mortgagee

and mortgagor is that of contracting parties, and not that of trustee and

testui que trust.

But it is said, and in this certainly lies the strength of the argument,
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that it would be inequitable for the mortgagee first to recover a total

loss from tlie underwriters, and afterwards to recover the full amount of

his debt from the mortgagor, to his own use. It would be, as it is

said, to receive a double satisfaction. This is plausible, and requires con

sideration ; let us examine it. Is it a double satisfaction for the same

thing, the same debt or duty J The case supposed is this : A man makes

a loan of iuoney,.and takes a bond and mortgage for security, say the

loan is for ten years. He gets insurance on his own interest as mortga

gee. At the expiration of seven years the buildings are burnt down ;

he claims and recovers a loss to the amount insured, being equal to the

greater part of his debt. He afterwards receives the amount of his debt

from the mortgagor. Has he received a double satisfation for one and

the same debt I He surely may recover of the mortgagor, because he

is his debtor, and on good consideration has contracted to pay. The

money received from the underwriters was not a payment of his debt;

there was no privity between the mortgagor and the underwriters ; he

had not contracted with them to pay it for him, on any contingency ;

he had paid them nothing for so doing. They did not pay because the

mortgagor owed it, but because they had bound themselves, in the event

which has happened, to pay a certain sum to the mortgagee. But the

mortgagee, when he claims of the underwriters, does not claim the same

debt. He claims a sum of money, due to him upon a distinct and indepen

dent contract, that for a consideration paid by himself, upon a certain event,

lo wit, the burning of a particular house, they will pay him a sum of money

expressed. Taking the risk or remoteness of the contingency into consi

deration (in other words, the computed chances of loss), thepremium paid

and the sum to be received are intended to be, and in theory of law are,

precisely, equivalent. He then pays the whole consideration for a contract

made without fraud or imposition ; the terms are equal and precisely under

stood by both parties. It is in no sense the same debt It is another

and distinct debt, arising on a distinct contract, made with another

party upon a separate and distinct consideration, paid by himself.

The argument opposed to this view seems to assume that it would be

inequitable, because the creditor seems to be getting a large sum for a

very small one. This may be true of any insurance. A man gets 81000

insured for $5, for one year, and the building is burnt within the year ;

he gets $1000 for %5. This is because, by experience and computation,

it is found that the chances are only one in two hundred that the house

will be burnt in any one year, and the premium is equal to the chance

of loss. But suppose—for in order to test a principle we may put a

strong case—suppose the debt has been running twenty years, and the

premium is at five per cent, the creditor may pay a sum equal to the

whole debt in premiums, and yet never receive a dollar of it from

either of the other parties. Not from the underwriters, for the contin

gency has not happened, and there has been no loss by fire ; nor from

the debtor, because, not having authorized the insurance at his expense,

he is not liable for the premium paid.

What then is there inequitable towards either party, in holding the

creditor entitled to both sums ? They are both due upon valid contracts

with him, made upon adequate considerations paid by himself. There



1854.] 73Condensed Reports of Recent Cases.

is nothing inequitable to the debtor, for he pays no more than he

originally received in money loaned ; nor to the underwriter, for he has

only paid upon a risk voluntarily taken, for which he was paid by the

mortgagee a full satisfactory equivalent.

It may then be said that upon these grounds, a wager policy might

be held valid and a good ground of action. We suppose a wager policy

is not held void because it is withotit consideration or unequal between

the1 parties ; but because it is contrary to public policy, and prohibited

by positive law. But independently of considerations of public policy, if an

insurance were made on a subject in which the assured has no pecuniary

interest—although in other respects he may be deeply concerned in it,

and on that ground be willing to pay a fair premium—made with the

full knowledge of all the circumstances, by both parties, without coercion

or fraud, we cannot perceive why it would not be valid as between the

parties. But upon the strong objections, on grounds of public policy, to

all gaming contracts, and especially to contracts which would create a

temptation to destroy life or property, such policies, without interest, are

justly held to be void.

On a view of the whole question, the court are of opinion that a

mortgagee who gets insurance for himself, when the insurance is general

upon the property, without limiting it in terms to his interest as mort

gagee, but when in point of fact hie only insurable interest is that of a

mortgagee, in case of a loss by fire, before the payment of the debt and

discharge of the mortgage, has a right to recover the amount of the loss

for his own use.

Judgment t'dr plaintiff.

RECOUPMENT. REAL ESTATE.

The history of the doctrine of recoupment, reviewed.
A partial failure itf consideration as to real estate is the subject of recoupment, when the failure is

in quantity or quality ; otherwise when in title.

[ Wheat vs. Dobxm ; 1 Ark. R.,* 699.]

This was an action of dobt upon a written obligation to pay $200.

Defendant pleaded a partial failure of consideration, which, as he alleged,

was the sale and purchase of some lands, and of an improvement upon

the public lands. The plaintiff demurred to this plea, and his demurrer

was overruled. The appeal was from the decision supporting the plea.

Scott, J.—The main question presented is a new one in the history of

this court in its present aspect, and is by no means free from difficulty.

We think, however, it may be solved in the light'of general principles and

of the adjudged cases, as satisfactorily as any that can come up, although

it is undeniably embarrassed by some highly respectable decisions.

When a defendant, in a suit upon a contract in a common law court,

• This volume is not yet published. We quote from proof sheets received from

the publishers.
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comes in and asks to be permitted to interpose a defence founded upon a

partial failure of its consideration, he certainly applies for a kind of relief

that would have been refused him there peremptorily at one period in the

history of these courts, and which at that perioJ could have been obtained

only in the equity courts ; and it was during that period that the rule

obtained as to this doctrine, which is now so often spoken of in our books

as the " old rule." Hence the doctrine in question is in its nature and

essence an equity doctrine, although now administered in the common law

courts. And this no less so, although in truth and in fact it might have

been originally a doctrine of the ancient common law, stifled by artificial

technical rules, and driven for refuge into the equity courts. It is far

more probable, however, from its essential properti« and appropriate

adaptation to a condition ofadvanced civilization, that it is a pure equity

doctrine derived by these courts from the civil law. This probability is

strengthened by the circumstance that no common law term expresses

with exactness the true legal idea of this doctrine, while one derived from

the civil law, in its present received signification, does so with great clear

ness. The almost obsolete word "defalk" falls far short ; and although

"discount" and "mitigation ofdamages" approach more nearly, still the

one does not fully express the idea, and the other expresses somewhat

more. The term, equitable off-set" fails to present to the mind the

essential, that the matter that is to b* the foundation of the mitigation or

the off-set, to be within the doctrine, must arise out of the transaction only

on which the suit is founded. " Recoupment" however, as it is now-

understood, expresses all this, as it is the keeping back of something that

is due, because there is an equitable reason to withhold it ; and is now uni

formly applied when a man brings an action for a breach of a contract

between him and the defendant, and the latter can show that some stipu

lation in tlie same contract was made by the plaintiff, and by him

violated ; when the defendant may, if he choose, instead of suing in his

turn, "recoup" his damages arising from the breach committed by the

plaintiff, whether they be liquidated or not. And thus the law will cut

off' so much of the plaintiff's claims as the cross damages amount to, and

in effect hold that cross claims arising out of the same transactions, shall

compensate each other, and the balance only be recoverable by the

plaintiff. (Toml. Law Die. Recoup. Ives vs. Van JSpps, 22 Wend,

p. 156.)
With this understanding of the essence and nature of the doctrine of

recoupment, we will proceed to trace rapidly its recognition and gradual

development, in the common law courts, both in England and in this

country, premising first, however, two particulars worthy to be kept in

mind, as tending to aid materially in the elucidation of the subject.

1. This doctrine has not grown up in the common law courts, upon

the ground that the express contract upon which the suit is brought is to

be considered void, and that the recovery is allowed as upon a quantum

meruit or quantum vakbat, upon an implied contract ; or that such ex

press contract has been rescinded, and thus a return, or an offer to return,

or its equivalent, must bo required as a pre-requisite to the admission

of the defence.

On the contrary, it has grown up under the auspices of quite another
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and distinct principle of the common law, that has always been operative,

and of late years has not only been a great favorite of the courts both of

law and equity, but of the legislature, that of the law's abhorrence of

multiplicity and circuity of actions, which can never legitimately tolerate

a second litigation on the same matter, where a fair omwrtuuity can

be afforded by the first to do final and complete justice between the

parties. (McAlister vs. Reab, 4 Wend., 483. Caswell v. Loave, 1

Taunt. 566.)

2. Recoupment differs from off-set in two essential particulars, that is

to say, in being confined to matters arising out of, and connected with,

the contract upon which the suit is brought, and in having no regard to

whether or not such matters be liquidated or unliquidated.

There can be no doubt but that by the ancient common law it was a

fixed principle, that if a contract was shown to be tainted with fraud, it

could not be made the foundation of a recovery to any extent whatever.

And it was also a principle equally well established, that if a party was

injured by partial failure of the consideration for the contract, or by the

non-fulfilment of any of its stipulations, or of a warranty touching its

subject matter, the injured party could not defend himself in an action on

the contract by proving these facts, but could obtain redress only by a

cross action.

Nevertheless, it is equally well known that all these rigid rules of the

common law courts have materially yielded, by a gradual process, to the

influence of common justice, and common sense and convenience. The

technical notion that the contract was entire, and that therefore it could

not be apportioned and made a ground of recovery in any case where it

was tainted with fraud, has long ago been abandoned as a universal rule,

although in some cases it may be still insisted on ; as, where the transac

tion presents ingredients so grossly offensive or so complicated and con

nected as to be incapable of clear and definite separation, on the ground

that in such cases the parties have so much offended against good morals,

or have so intricately woven a web of fraud, as to exonerate the courts of

justice from the duty of unravelling the thread so as to separate the

sound from the unsound. And it is in cases where fraud entered into,

but did not equitably go to the entire prevention of) a recovery by the

plaintiff, that we find the first cases of the defence in question in the

common law courts of England. (Ledger vs. Erver, Peake's Cas. 206.

Fleming vs. Simpson, 1 Camp. 40, n.) And the cases, both English and

American, where the defence was allowed when the warranty was mala

fides, and refused when the warranty was bona fides, rest upon the same

foundation ; the courts seeming for a while not to be willing to allow it

except only in cases where fraud was an ingredient.

This distinction and consequent limitation upon the defence, although

it had been before challenged and in several cases disallowed, was not

effectually exploded in this country until the case of McAlister vs. Reab,

(4 Wend., 483, affirmed 18 ib. Ill), in which Judge Marcy reviewed the

most prominent English and American authorities, and having shown

the fallacy of the idea that the recoupment proceeded either upon the

ground of set-off, or of the nullity of the original contract, and exhibited

its true ground—the prevention of multiplicity and circuity of action—
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refused emphatically to restrict its operation to those cases only in which

fraud was an ingredient.

Where fraud has occurred in obtaining contracts, or in their perform

ance, or where there has been a failure of consideration, total or partial,

or a breach of warranty, fraudulent or otherwise, all or any of these facts

may be relief! on in defence by a party when sued upon such contract ;

and he shall not be driven to assert them either for protection, or as a

ground of compensation, in a cross action. (Frisbie vs. Hoffnagle, 1

Johns., 50. Becker vs. Vroman, 13 ib., 302. Spaulding vs. Vandcrcook,

2 Wend., 731. Barbon vs. Steward, 3 ib., 236. Peden vs. Moore, 1

Stew. &P.,71. Withers vs. Greene, 9 How. 226. Williams vs. Harris,

2 How. (Miss.) R., 627. Brewer v. Harris, 2 Sm. & M., 85. Harmon vs.

Sanderson, 6 ib. 41. Ferguson vs. Oliver, 8 ib., 336.)

But although we have found the defence in question admissible as to

contracts respecting personal property, the case before us makes it

necessary that we should go further and determine as to its validity in a

court of law when real estate is the consideration of the contract.

Upon one branch of this latter inquiry, the authorities are so nea dy

uniform, and the reasoning by which they are sustained is so cogent, th.it

there can be no great difficulty in arriving at a satisfactory conclusion.

We mean that predicament of this question where the partial failure re

lates to title merely. In this class of cases, both upon principle and

authority, no defect of title that does not amount to a total failure of con

sideration, can be set up as a defence to the suit for the purchase money.

(Greenlcaf vs. Cooke, 2 Wheat R., 13. Ptden vs. Moore, 1 Stew. &

P. R., 8t. Frisbie vs. Hoffnagle, 11 John. R., 50. Kemp vs. Lee, 3

Pick. R., 952.) And perhaps it cannot even then, without eviction.

(Bumpus vs. Plainer, 1 John. Ch. R., 213.) The denial of defence in

cases where there is but a partial defect of title, is predicated upon the

exclusive and peculiar jurisdiction of equity over the title to real estate

in causing it to be perfected, and upon the further consideration that the

vendee in general sustains no injury by a partial defect of title so long as

he retains possession ; as also because it would be without the principle

upon which recoupment is allowed at all in the common law courts, inas

much as for want of that peculiar jurisdiction of the equity courts, to

cause defective titles to be perfected, they could not do final and complete

justice in the premises, and terminate all possible further litigation

touching the contract. When, however, the partial failure of considera

tion arises not from a defect of title, but from a defect in the quantity or

quality of the land sold, the authorities are not so harmonious. (2 Kent's

Comm., 470. Brewer vs. Harris, 28 Med. & M., 84. Flits vs. Martin,

ib., 187. Wilson vs. Jordan, 3 Stew. & P., 72. Dun vs. White, 1 Ala,

645, 5 Cow. 195. Bumpus vs. Plainer, 1 John Ch. R\, 213.)

When the failure relates to title merely, so long as the vendee holds

possession, he has a title growing up daily which by mere influx of time

may ultimately ripen, and cannot therefore in his conscience say that he

has received no advantage from the vendor under whom he came into

the possession, and makes it difficult to say that the consideration has

indeed totally failed.

And we have seen that partial failure of title as to land is not within the
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principle of common law, under the auspices of which recoupment has

been recognised and grown up, for want of that power in the common

law courts to compel the perfection of title which alone exists in equity

court=. When, however, the failure of consideration, either total or

partial, relates to quantity or quality, efflux of time, however great, can

not repair it ; and we therefore hold that as to real estate whore the

partial failure is in quantity or quality of the subject, recoupment is

allowable just as it would be for any partial failure in the sale and pur

chase of personal property.

As die plea in the case before us does not set up a defect in the title

of the subject, sold or purchased, it is within the rule that we have

adopted for the allowance of recoupment in the law courts. The plea

does not set up any want of title in the plaintiff to the improvement in

question ; on the contrary, it alleges that he was legally entitled to it,

and in possession of it, by way of showing him to be without excuse for

not passing over the possession of it, of which failure the defendant com

plains, because he has not received this part of the thing he purchased,

and for which he executed the note sued on.

Finding no error in the record, the judgment must be affirmed.

MISTAKE. OFFICIAL COMMISSION.

The delivery of an official commission to a party, vests in him the authority of the office ; and a

misnomer of the party in the commission is not mnteriul.
If such an error be important, only the government can question the title of the officer, and his

official acts are valid until he is removed.

[/n re Seymour. Supreme Court, Oregon Territory, June, 1853. Official report

not yet published.*]

Judge Matthew P. Deady having been commissioned• as Mordaica V.

Deady, a question arose upon his right to a seat on the bench, as his pre

sence was necessary to form a quorum. The following opinion was

delivered upon the points raised :

Olnkv, J.—Judge Deady presents himself with a commission directed

to "Mordaica P. Deady," and claims to be the intended recipient of

that commission. He lias ben qualified before the Secretary of the

territory as " M. P. Deady." To me his real name is unknown except by

the commission. lie holds the commission, and it is possible that it may

have been wrongfully obtained. The legal presumption is, that it was

delivered directly by the President to Judge Deady, and conveys to him

directly the authority to act ; if called John Doe, such delivery would be

sufficient. I have no knowledge, even personally, that Mordaica is not

the true name ; have heard of no other. In the legislative and judicial

records, in the public prints, and in conversation, he is known as M. P.

Deady. He uses no Christian name, and the only departure from this is

the single case in which lie has been called Mordaica. The fact of his

■ This case U furnished to U8 in MS., by the Reporter of the court.
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having the commission is to me judicial proof. Now I will admit that

his name is " Matthew," and that the name " Mordaica" is a mistake. It

is also not denied in argument thut the commission was intended for the

gentleman now on the bench. The person possesses the power, not

the name. The name is evidence certainly, but not the only, not the

strongest evidence. There is the evidence of the delivery of the commis

sion, and there may be other grounds. Now if the name Mordaica be

inserted by mistake, such mistake does not vitiate the commission, but

the truth shall prevail. But even admitting that this mistake vitiates-thi

commission, it does not follow that he cannot act. There is a distinction

between officers acting under a commission, though voidable, and their

acting wrongfully without title. If without any title to the office, he is

wrong in all ; but if in office by title or commission, he is, for the present

at least, rightfully there. He has entered through the right door, and

his acts while there are good. But if he has no right to the commission

which he holds, through mistake or otherwise, the government, and the

government only, can direct the appropriate process to issue, calling upon

him to show by what authority he acta, when he will have full opportu

nity to answer, and must be heard, and until that proceeding be deter

mined, he is in the office. Here the officer has received a commission,

been sworn in, has entered upon the discbarge of his duties, and is in

short in office. His powers can only be questioned by government, and

in the mode referred to. His associates must recognise his acts as valid.

He is an officer de facto, and so remains until legally ousted. Any other

doctrine would involve great difficulties. If official acts' of an officer de

facto could be treated as void, none would bo safe. All judgments, all

sales under execution, all titles to property acquired through judicial pro

ceedings, would be uncertain. In this case, therefore, I consider Judge

Deady an officer both de facto and de jure, and that there is a quorum

present. My opinion rests on these three propositions :

L The delivery of the commission, which the law presumes to have

been made direct from the President to the party, passes the authority,

and the name is not material.

IT. If there be a mistake, and the truth is admitted or ascertained, the

mistake is disregarded and the truth shall stand.

III. Whether rightfully or wrongfully, Judge Deady is actually in the

office, and his acts are good and valid, and he will retain the office until

his right is questioned by the government which appointed him, and a

decision given against that right.

I may add that Judge Deady's views coincide with my own, though,

from motives of delicacy, he has not taken a more active part in the

decision.
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WRITINGS.—PAROL EVIDENCE.

Parol evidence ie admierible to explain words in a writing so illegibly written that the court cannot
determine their meaning.

{Jejferton Co. vs. Savory. 2 Greene'* (Iowa) R., 238.]

The plaintiff declared on a promissory note, made " on the ninth day

of June, 1841." The note offered in evidence on the trial was, to use the

language of the judge in the bill of exceptions, " so written that it would

read equally well, either ' Jan.' or ' Jun.' ; and, from the face of the note,

the court could not say which it was." The note was objected to by the

defendant on the ground of variance. The court permitted the plaintiff

to show by parol evidence when, in fact, the note was made, and the

plaintiff gave in evidence that it was made in January. The plaintiff

further proposed to prove that the word was June, written by defendant

in the usual manner of writing it ; but the court refused to hear the evi

dence, or even to allow the note to go before the jury, until evidence

should be adduced to the court, proving it was a June note. The note

was rejected by the court, and the plaintiff non-suited.

Williams, C.J.—The bill of exceptions presents rather a peculiar state

of facts. It is distinctly stated that the court were unable to decide whe

ther the name of the month as written should read June or January.

Resort was had to parol evidence, and having heard some testimony, with

a view to establish the true date of the note, we are at a loss to understand

why the plaintiff was not suffered to proceed to give evidence of the date

as written in the note. The same rule which would warrant him in

hearing part of the evidence, would admit it all ; and, as the proposition

was to prove that the word written in the note was June, we think the

establishment of that fact would have been quite likely to dispel the doubt,

and might have settled the question.

But we are of opinion that the court erred in refusing to let the note

go to the jury for the purpose of ascertaining the date. The party

objecting to the evidence, and asking the interposition of the rule of law

which requires the proof offered to correspond with the allegations in the

declaration, and who claimed the benefit of tbe objection, should have

made out the existence of that variance, to the satisfaction of the court,

from an examination of the instrument itself. Unless the variance was

manifest, and satisfactorily apparent to the mind of the court, the note

should have been suffered to pass through that ordeal instituted in our

country for the adjustment of controverted facts upon the issues made up

by the parties.

This, we think, is the safer and better rule in cases like this. Where

the court cannot decide, tho instrument should be allowed to go in evi

dence to the jury, submitting this question of fact, with all the other facts

in the cause, to their verdict, under the instruction of the court as to the

law.

Judgment reversed.
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CONSTRUCTION.—DEED.

An instrument in the form of a deed, but limited to take effect at the termination of grantor's na
tural life—held a deed, not a will.

[ Witliam* vs. Ward. Tennessee Supreme Ct, April Term, 1853. Official report

not yet published.]

John Walls, the complainant's intestate, executed, acknowledged, and

committed to registration, an instrument in the following words : " I,

John Walls, of the county of Rutherford, state of Tennessee, in conside

ration of the natural love and affection I bear my children, Solomon,

Ryland, Hiram, and Malinda Walls, have transferred and conveyed unto

them the following slaves for life, namely: Green, Clem, Harry, Edward,

and Nancy and her increase, to have and to hold said slaves unto the

said children, their heirs and assigns—to take effect at the termination

of my natural life. Witness my hand and seal, this 1st dav of April,

1840.

"John Walls [L. S.]."

The defendant purchased the interest of some of the children, and at a

division of the slaves, made after the death of Walls, the boy (ireen was

assigned to defendant. The complainant, as administrator of Walls, now

filed his bill claiming the boy Green upon the ground that the above in

strument was a testamentary paper, and consequently, that this and the

other slaves belonged to his intestate at the time of his death, and were

subjected to the regular course of administration, the payment of

debts, &c.

The court remarked that even if the instrument was to be regarded as

a testamentary paper, the complainant could make no consistent claim

under it. The ground of his claim was that Walls had made a will be

queathing his property to his children ; and yet the complainant's right

to recover as administrator, or even to administer at all, rested solely on

the fact that Walls mado no will, but died intestate. Beyond this ob

jection to the recovery prayed in the bill, the court proceeded to discuss

the substantial question involved in the case, viz. whether the instru

ment referred to should be construed as a deed or as a testamentary

paper, and we give such portions of the opinion as relate to this ques

tion.

Caruthers, J.—It may bo remarked that there are no creditors before

the court, and in this suit we cannot know that any exist. We can only

consider it as a contest between the personal representatives of Walls,

and one claiming under his deed. The deed then must operate against

the complainant, just as it would against his intestate, so far as the rights

of those claiming under it are affected. There being no creditors or sub

sequent purchasers in this suit, proposing to contest the validity of this

title, it is to be considered as a suit by the donor himself. He must be

bound by the express words of his deed, and his administrator must be

considered as standing in his shoes, and having no other rights than

those possessed by his intestate at the time of his death. Then, as by
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the express words of his deed, the title of the donees " is to take

effect" at his death, he only " retaining the property of said slaves" during

his life ; what right or property was then left to pass to an administra

tor ?

Very different questions might arise in favor of creditors or subsequent

purchasers. Whether they could prevail against the title of defendant,

derived under this deed, would depend upon circumstances which do not

appear in this record, and upon which we give no opinion.

But the ground upon which this suit is placed by the complainant is,

that the deed of his intestate can only be regarded as a testamentary

paper, and therefore conveys no title as against creditors, but can only

take effect after they are satisfied ; that the children can only claim as

legatees, and not as donees of the remainder.

This instrument is in form a deed, proved and registered as such, was

so entertained by the maker, and its character can only be changed, if at

all, by the construction of law. But we do not consider it a testament

ary paper. This change cannot be made by Walls or complainant, if it

could by others. It could not have been so intended by the maker.

His object certainly was to make an absolute conveyance of the slaves,

subject to a life estate in himself. The donees are " to have and to hold

said slaves" unto them, " their heirs and assigns." Yet it is " to take

effect at the termination of the donor's natural life," and he retains the

property of said slaves during his life. Although such is not the literal

import of these restrictive words, yet taken in connexion with the whole

instrument, they can only mean, that the use of the slaves during his life

is reserved. Any other construction would place it in his power to

defeat the gift entirely, by giving, selling, or willing them to others.

He certainly intended to secure the property after his death to the

designated objects of his bounty ; and to make clear his intention, he

acknowledged, and had the paper registered, according to the requisitions

of the law on the subject of deeds of gift. No ground is left for creditors

to complain, because the deed was made public by registration. " A

deed of gift of slaves, to take effect after the death of the donor, is valid,

and the delivery of possession is not essential to the validity of a gift,

where the gift is evidenced by writing." (Caine vs. Worley, 2 Yerger,

582 ; Caine vs. Jones, 5 Yerg.)

The English law of former times to the contrary, in relation to personal

property, by which the entire interest went with the life estate, because a

remainder could not be created in personal property, has been long since

changed, both there and here. (2 Kent's Com., 285.) The law being

clear then, that a remainder may be limited on a life estate, or the use

for life, in a deed conveying the remainder to another, is good and valid

in law, the only difficulty arises from the application of the principle to a

particular deed.

It is here argued that it does not apply to this case, because the gift is

not to take effect till the death of the donor, and that he retains the pro

perty, as well as the use for life. Therefore it is contended, that no pro

perty is vested in the donees, and consequently the instrument cannot

take effect as a will. We cannot concur in this construction. It is only

a difference in words and not in ideas. The writer of the deed must be

vol. n. 6
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taken to have meant, by the language used, to convey a present right to

the remainder to his children. The right to the property was then given

and vested, but not to take effect in possession, nor to be beneficially en

joyed until his death.

This is the plain common sense meaning of the instrument, and is not,

we think, in conflict with any technical rule or law. The contrary con

struction would make the deed contradictory and absurd. By it the

donor would be made to give a complete right to the property to the

donees in the body of it, and then reserve the whole property to himself

in a subsequent clause. This would make the latter clause void, accord

ing to the rule of law applying to the construction of deeds, which is,

that where there is an irreconcilable conflict between a prior and a subse

quent clause, the latter must fall, and the former stand. The maker of

a deed will not be allowed to say, " I inserted a clause or condition,

destructive to your supposed title, and you take nothing." (5 Yerg.

254; 4 Com.])., 329; Martin, N. C. R., 28; 2 Yerg., 584.)

The case of Walhn vs. Dean (10 Yerg., 321) is a fair illustration of

the class of cases to which the doctrine contended for by complainant's

counsel, applies. The principle there decided is, that an instrument,

which does not purport to convey any property to which the maker was

the owner at its date, or gives the one-half, or any other proportion, or

all the property which he may own at his death, although in form

a deed, is testamentary in its character, and can only operate to take

effect as a will.

Hut in the case before us, the property was in possession, and de

scribed, and the donees in being, and named ; the paper is in form a deed,

intended to take effect as such, duly proved and registered. Nothing is

relied upon to change its character, but the fact that no beneficial inte

rest passed until the termination of a life. To carry the doctrine on the

subject of converting papers not so intended, into wills by construction,

would be tantamount to a negation of the right to create a remainder in

property, to be enjoyed after the death of the donor. This right is well

settled, and where it is exercised in good faith, should be favored, as

it often tends to preserve property to children, which would otherwise be

wasted by unthrifty parents, who are generally induced to make such

settlements under some strong equity, as in the case now before us.

The decree must be reversed and the bill dismissed.

DEED.—CONSTRUCTION OK BOUNDARIES.

A LTantur may l y rxpress terms exclude the bed of a river, or n highway, mentioned as a boundary,
llut if without language of exclusion, a line is described as along ur upon, or as running 10, the
highway ur river; or as by, or running to the bunk of, the river, these expressions carry the grantee
to the centro ofthe highway or river.

[ Walton vs. Tift. 14 Barbour's (N. Y. Supreme Court) R., 216.]

The plaintiffs sought to recover a portion of an island lying in the

Hudson river, namely, all that portion of "lot No. 2," lying north of the
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centre of the river. The plaintiffs claimed as heirs of one Walton. It

was not denied that Walton was once seized of the whole of " lot No. 2,"

but the defendants relied on a deed by Walton to Alfred Pitcher, under

whom they claimed. The deed itself had been lost ; but a mortgage

said to be upon the premises conveyed by it, was read in evidence by

plaintiff to show the boundaries of the land conveyed. One of the bounds

as stated in the mortgage was thus defined : " Running thence along

the east bounds of No. 1, south, to the north branch of Hudson rjver,

thence easterly, along said river, so as to include so much of the

island as is situated within lot No. 2," ifec.

The plaintiff's counsel requested the judge to submit to the jury,

whether they had not shown title to the bed of the river. The judge

refused to submit the question, and directed the jury to find for the

defendant ; judgment accordingly, and plaintiffs appealed.

Willard, P. J.—The jury were warranted in finding from the evi

dence, that the deed from Walton to Pitcher, under which title the

defendant held, conveyed land bounded on the north by the main

channel of the river ; and if so, the judge was authorized, on that ground

alone, to direct a verdict for the defendant The plaintiffs did not ask

to go to the jury on what were the actual contents of the deed to Pitcher,

nor whether it was lost or not. But assuming that the deed described

the premises exactly as they were described in the mortgage, of which

an exemplification was produced by the plaintiffs, it carried the granUe

to the centre of the main channel of the river. The plaintiffs maintain

that this boundary merely includes the island to high-water mark, and

thus leaves in the plaintiffs as heirs of Henry Walton that portion of the

bed of the river, lying north of the centre of the main channel and high-

water mark on the south side of the island. This is the point in dispute,

and, as I understand the case, the only point.

At common law, a grant of land bounded upon the sea shore, or upon

a stream or arm of the sea, where the tide ebbs and flows, conveys to

the grantee only that part of the bank which is not covered by the water

at the ordinary flood tide. It does not carry with it the lands under

water, the islands in the stream, or the right of fishery. In order to pass

these, the terms of the grant must be so clear and explicit as to leave no

manner of doubt as to the intention of the grantor to part with these

rights. But the rule is directly the reverse, as to those grants which are

bounded on rivers and streams above tide water. In such cases, if the

grant is bounded on the stream, or along the same, or on the margin

thereof, or on the bank of the river, or when any other words of similar

import are used, it legally extends to the middle or thread of the stream ;

and not only the bank but the bed of the river, and the islands therein,

and the exclusive right of fishing, are conveyed to the grantee, unless

they are expressly reserved, or the terms of the grant are such as to

show a clear intention to exclude them from the general operation of the

rule of law. (Canal Commissioners vs. The People, 5 Wend., 443 ; Same

vs. Kempshali, 26 ib. 404 ; Child vs. Starr, 4 Hill, 369, 373 ; Varick vs.

Smith, 9 Paige, 547 ; 5 Coke's Rep. 106 ; Ex parte Jennings, 6 Cow.

518.) The right of the riparian owner to the stream itself is not abso

lute, by the English common law. If the stream be navigable, the
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grantee bounded on the river takes the legal ownership to the centre of

the stream, subject, nevertheless, to the right of the public to use the

waters thereof, as a public highway for the passage of boats or other

water craft. (Hale de Jure Maris, 6 Cow. 539, note, and the cases

before cited.) Such too is the common law of this state.

Where the grant is so framed as to touch the water of the river, and

the parties do not expressly except the river, one half the bed of the

stream, if it be above tide, is concluded by construction of law. If the

parties mean to exclude it, they should do so by express exception.

It has never been denied, in this state, that the grantor may so limit

his grant as to exclude the bed of the river, or the highway, as either

may happen to be referred to in the grant. (Jackson vs. Hathaway, 15

Johns., 454.) But if, without any language of exclusion, the line is

described as along a highway, or upon a highway, or as running to a

highway, or as by the river, or along the river, or upon the margin of

the river, or to the bank of the river, it has been pretty uniformly held

in this state, that these expressions carry the grantee to the centre of

the highway in one case, and to the centre of the river in the other.

The case under consideration does not fall within any of these which

restrict the boundary to the bank, and exclude the river. The west line

of the lot runs north till it strikes the north bounds of the Hudson river,

thence easterly along said river so as to include so much of the island

as is situated in lot No. 2. Even the words, " along the said river," are

primA facie sufficient to indicate the centre of the stream as the line.

The words, " so as to include the island," &c., were inserted, lest a doubt

might be entertained as to which channel of the river would be meant

by the words, " along the said river."

The word " bounds" of the river in this deed, does not indicate the

bank or shore of the river, but the centre. By bounds is meant the

legal imaginary line by which the different parcels of lands are divided.

The plaintiffs counsel concedes that the west line does not stop at the

north bounds, or bank of the river. If it did, it could not thence run

along the said river, nor could it include the island which lies north of

the main channel. (Dovaston vs. Payne, 2 Smith's Lead. Cases, Hare

& Wallace's ed., 192, 193 ; Angel on Watercourses, 21.)

Judgment affirmed.

PROMISSORY NOTES. CONSTRUCTION OF ENDORSEMENTS.

The endorsement upon a note of the words u received, renewed," may be construed to import a receipt

of the interest daet and an agreement of renewal of the note.

[Lime Rock Bank vs. Mallett. 34 Me. R., 647.]

Assumpsit upon a promissory note given by the defendant and others

to the plaintiffs, and payable at 60 days.

There were upon the note seven endorsements similar to the following,

though different in date :
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"May 28, received, renewed."

" Sept. 28, " "

One question was upon their construction.

Rice, J.—The judge instructed the jury that the words of the en

dorsement, " received, renewed," might fairly be considered as meaning

received the interest for a renewal ; aDd " renewed " might be properly

regarded as an agreement to consider the note to be the same as if made

in the same terms anew from date. This would seem to be the only

meaning that could legitimately be assigned to these words. The pay

ment of interest in advance, though it has been held by this court not to

be, of itself, sufficient evidence of an agreement to give further credit, is

undoubtedly a good consideration for such an agreement. (Bank vs.

Abbott, 28* Maine, 280 ; Grafton Bank vs. Woodward, 5 N. H., 99;

Bailey vs. Adams, 10 N. H., 162 ; Bank vs. Ela, 11 N. H., 335.)

NOTICE OF PROTEST. TIME OF MAILING.

Where notice of protest is properly sent by mail, it may be sent by the mail of the day of the dis
honor. If not. it must be mailed in time for the mail of the next day ; except that if there is
none, or it closes at an unseasonably early hour, then nutice must be mailed in season for the next
possible mail.

[Lawton vs. The Farmeri Bank ofSalem. Ohio Supreme Ct, Jan., 1853. Official

report not yet published.]

This was assumpsit against the plaintiffs in error as endorsers of a bill

of exchange which had been protested for non-payment. The defence

rested chiefly upon the ground of an alleged insufficiency of the notice of

protest. The facts in relation to this part of the case were as follows :

The Bank of Salem discounted the bill in suit, and endorsed it to the

Exchange Bank of Pittsburgh, in which city the acceptors lived, for col

lection. The bill was protested by the notary of the latter bank, on the

2"thJuly, 1848. The Exchange Bank closed at three p.m., while the

usual business hours closed at dusk, and opened at seven a.m. The mail

from Pittsburgh to Salem closed on the 28th July at ten minutes past

nine, and left Pittsburgh at ten o'clock. The notices of protest to the

plaintiffs in error was sent under cover to the Farmer's Bank of Salem,

by mail. The evidence did not show when it was mailed, but it was

postmarked July twenty-ninth. The question raised was whether the

notice ought not to have been mailed in season to go out by the mail of

the day next after the dishonor, the 28th.

The court below charged that the notary was entitled to the whole of

the day next after the dishonor, in which to deposit the notice in the

office. Verdict and judgment being against the defendants, they brought

this writ of error.

Baktley, Ch. J.—Did the court err in the charge to the jury, that if

the notice to the endorsers, of the demand and non-payment of the bill,

was deposited in the post-office at Pittsburgh, at any time during the

day after the day of dishonor, without regard to the time of departure

of the mail for that day, it would be sufficient notice ; and moreover, that
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if it was found inconvenient to deposit the notice in the post-office in

time for the mail of that day, it was in proper time if the notice was de

posited in time to be sent off by the next mail of the day next after the

day following the day of the dishonor of the bill ? This involves a

very important question of the law merchant, and it is surprising that

there should remain any doubt or uncertainty at this late day, upon a

question of such vital importance to the interests of commercial coun

tries, respecting the duties and liabilities of holders and parties to dis

honored paper. And it is a matter of no small moment, that a question

which enters so largely, as does this, into the every-day business transac

tions of different commercial states and countries, should be settled, not

only upon a certain and unvarying, but also upon a uniform basis.

The liability of the endorser is strictly conditional ; dependent both

upon duo demand of payment upon the maker or acceptor, and also due

and legal notice of the non-payment. The purpose and object of such

demand and notice is to enable the endorser to look to his own interest,

and take immediate measures for his indemnity. The demand and

notice being conditions precedent to the endorser's liability, it is incum

bent on the holder to make clear and satisfactory proof of them before

he can recover. The plaintiffs in error in this case being accommodation

endorsers, may well insist upon strict proof of due diligence in giving

notice of the dishonor of the bill. The law does not require the utmost

diligence in the holder, in giving notice of the dishonor of a bill or note.

All that is requisite, is ordinary or reasonable diligence. And this is not

only the rule and requirement of the law merchant, but a statutory pro

vision of this state. But what amounts to due diligence, or reasonable

notice, is, when the facts are ascertained, purely a question of law, settled

with a view to practical convenience, and the usual course of business.

The question was at one time strenuously contested, whether due dili

gence did not require, that where the parties reside in the same place,

the notice of non-payment would be insufficient, unless given on the day

of the dishonor of the bill ; and where the parties reside in different

places, unless sent by the mail of that day, or first possible or practicable

mail after the default. (Ttnda! vs. Brown, 1 T. R., 167 ; Darbishire vs.

Parker, 6 East, 3 ; Marius on Bills, 25.)

But the rule was established, and is supported by great weight of

authority, that where parties reside in different places, and the post is the

mode of conveyance adopted, although it was in no case necessary to

send the notice by the post of the same day of the dishonor, or of the

knowledge of the dishonor, the holder or other party being entitled to

the whole of the day after the dishonor, or knowledge of the dishonor, to

prepare his notice, yet that notice would be insufficient unless put into

the post-office in time to go by the next mail after that day. (Chitty

on Bills, 585 ; Lennox vs. Roberts, 2 Wheaton, 373 ; Bank of Alexandria

vs. Swan, 9 Peters, 33 ; The United States vs. Parker, 4 Wash. R., 465 ;

12 Wheaton, 559 ; Seventh Ward Bank vs. Hanrick, 2 Story's R., 416 ;

Mitchell vs. Degrand, 1 Mason, 180.)

The rule adopted by the Supreme Court of the United States, which

is supported by the great weight of authority in England, and in those

states in which the question appears to have been settled by reported ad
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judications, is subject to some qualification relaxing its rigor. If two

mails leave the same day on the route to the place of the residence of the

endorser, it is sufficient to deposit the notice in the post-office in time

to go by either mail of that day, inasmuch as the fractions of the day are

not counted. ( Whitewell vs. Johnson, 1 7 Mass. R., 449, 454 ; Howard vs.

Ives, 1 Hill N.Y.R., 263.) And for the reason that the mail of the day

succeeding the day of the default may go out in some places soon after

midnight, or at a very early hour in the morning, and is sometimes made

up and closed the evening preceding, it has been adjudged that inas

much as the holder is allowed till the day after the day of the default to

send off the notice, reasonable diligence would not require him to deposit

the notice in the post-office at an unseasonably early hour, or before a

reasonable time can be had for depositing the notice in the post-office

after early business hours of that day. The rule as qualified and settled

by the late authorities, and which I take to be the correct one, is, that

where the parties reside in the same place or city, the notice may be

given on the day of default, but if given at any time before the expira

tion of the day thereafter, it will be sufficient ; and when the parties

reside in different places or states, the notice may be sent by the mail of

the day of the default, but if not, it must be deposited in the office in

time for the mail of the next day, provided the mail of that day be not

made up and closed at an unseasonably early hour. If, however, the

mail of that day be closed before a seasonable time after early business

hours, or if there be no mail sent out on that day, then it must be

deposited in time for the next possible post. (Downs vs. Planter's Bank,

1 Smedes & Marshall's R. 261 ; Chick vs. PilUbury, 25 Maine R. 458 ;

Fullerton vs. The Bank of the U.S., 1 Pet. 605 ; Eagle Bank vs. Chapin,

8 Pick. 180; Talbot vs. Clark, 8 Pick. 51; Carter vs. Burley, 9 N.

Hamp. 559 ; Farmer's Bank of Maryland vs. Duvall, 7 Gill and John

son, 79 ; Freeman's Bank vs. Perkins, 18 Maine R. 292 ; Mead vs. Engs,

5 Cow. 303 ; Sewall vs. Russell, 3 Wend. 276 ; Brown vs. Ferguson, 4

Leigh. 37 ; Dodge vs. Bank of Kentucky, 2 Marshall, 610 ; Hickman vs.

Ryan, 5 Littell, 24 ; Hartford Bank vs. Steedman, 3 Conn. R., 489 ;

Brenkor vs. Wightman, 7 Watts & S. 264 ; Town4y vs. Springer, 1 La.

122; Bank of Nutdiezvi. King, 2 Rob. 243; Brown vs. Turner, 1 Ala.

R. 752 ; Lockwoodva. Crawford, 18 Conn. 363 ; Bayley on Bills, 262 ;

Story on Promissory Notes, sec. 325 ; Byles on Bills, 160.)

The discrepancies which have arisen on this subject, appear to have

grown out of an inaccurate use, in some of the books on decisions, of the

terms " his day," " an entire day," " a whole day," &c. ; these phrases

being at one time understood or taken literally, and at another time, to

mean a space of time equal to a full day. If these phrases are to be

taken to mean the duration of a full day instead of the day itself, in their

general application, the effect would be to change and break down

numerous well settled and useful rules. The law, as a general thing,

does not have regard to the fractions of a day, and thus compel parties

to resort to nice questions of the sufficiency of a certain number of hours

or minutes, and to the taking of the parts of two different days to make

up what may be considered in one sense a day, because equal in duration

to one entire day. If this were the case, the endorser, after having been
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notified, would often be unable to determine whether he had been noti

fied in season or not, until he had learned the hour of the day when the

default occurred ; and the holder would have it in his power at times, of

affecting injuriously the right of an endorser to an early notice, by delay

ing the presentment until a late hour in the day. Nothing more could

have been intended by the use of the phrases than that each party should

have a specified day upon which the act enjoined upon him should be

performed. Applying the rule, therefore, which we have adopted as the

correct one to this case, it was incumbent on the plaintiffs below, in

order to be entitled to a recovery, to show that the notice of the dishonor

of the bill was deposited in the post-office at Pittsburgh in time to be

sent by the mail of the 28th of July. Ten minutes past nine o'clock in

the morning was not an unseasonably early hour, or before a reasonable

and convenient time after the commencement of early business hours of

the day. The neglect, therefore, to send the notice by the mail of the

next day after the day of default, operated to discharge the plaintiffs in

error as endorsers, unless, from some other cause, notice has been dis

pensed with or rendered unnecessary.

THE LIABILITY OF RAILROAD DIRECTORS AND OFFICERS.

In England two verdicts have lately been rendered by coroner's juries

against the chairmen of railway companies for manslaughter : one

against the Hon. F. Scott, chairman of the South Western Railway com

pany, for running a car over a laborer on the road, and another against

Mr. Thompson, chairman of the York and North Midland Railway com

pany, in consequence of the death of the engineer and stoker, caused by

running the engine off the track.

Public opinion in respect to the liabilities of directors and other

officers is as yet very vague and unsettled, and much further discussion of

the subject is necessary. And an important aid in the investigation of

these questions has been furnished by the late charge to the grand jury

of Yorkshire, England, delivered by Justice Erie. In the course of his

charge, the Judge observed in substance, that.

" If the directors of the railway company have knowingly used an

unsafe engine, or prescribed some wrong regulation in regard to speed or

otherwise, or if they have knowingly suffered the road to remain in a con

dition which rendered travelling unsafe, and death has thereby resulted,

you will find a true bill against them. * * * *

If the directors contracted for proper embankments for their road and

the contractors proved unfaithful, and constructed bad ones which were

the proximate causes of a fatal accident, then the contractors are in fault,

and chargeable with the consequences of their criminal negligence.

In regard to the decayed sleepers of the road,—the directors having

appointed an inspector whose duty it was to supervise every portion of

the road, are not liable for accidents resulting from such decayed sleepers

if in providing for the examination of the sleepers due care and caution

have been exercised by them.
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EDITORIAL NOTICES TO READERS.

NOTICE TO EVERY LAWYER 'WHO RECEIVES THIS NUMBER OF THE

MONTHLY LAW MAGAZINE.

Ws send this number of our periodical to every lawyer and jurist, so

that by examination and perusal of the work, tbey may become better

acquainted with its merits ; and we hope all who receive it will, at once,

remit three dollars as a subscription for the year. This is our desire, and

the object for which the number is mailed ; this we solicit as a favor, for

we have no claim to demand it as a right, though we do think that we

have the strongest claims to the patronage of the entire bar of this

country.

We may add, that we have labored assiduously and successfully for the

common benefit and advantage of the whole profession. We have pub

lished the name and address of every lawyer in the Law Register, there

by uniting in one society the profession scattered throughout the Union,

and introducing each lawyer, not only to every other member of the

great fraternity, but to merchants, and the business community generally.

Perhaps it is not going too far to say, that the Law Register, together

with the Magazine, tends much to create that geueral sympathy, morali-

zatiou, and intelligence, making the bar such a conservative body, as is

justly called by De Tocqueville, the aristocracy of America.

The Monthly Law Magazine, for 1854, will give to the practitioner,

a larger amount of available matter at an earlier day, in a more conve

nient shape, and at less expense, than he can elsewhere procure. In conclu

sion, we ask every lawyer : Will you subscribe to this periodical for a

year ? Take it, not simply to promote our interest, but because we give

that information which you should have at your command. We furnish

you much more than the worth of your money ; and, if you will try the

Magazine, we shall never again ask a similar favor, if at the end of the

year you are disappointed or displeased.

Those who did not take the work for 1853 (vol. 1), may examine

it by calling on subscribers for that year. We shall be glad to

send that volume also, to all who desire it, and can supply any num

ber, the whole work from its commencement in January, 1853, being

stereotyped. Subscribers may depend upon receiving the work regularly,

the first of every month, as we shall avoid all irregularities in its issue.

If there are any who are not willing to subscribe for the year, wo trust

such will at least remit 25 cents as the price of the January number
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aloue. This is a favor we have a right to ask, for we cannot afford to

give the numbers away, and do not desire that any should be sent back,

as we are subjected to double postage on all returned. True, 25 cents is

a small amount, but when multiplied by 20,000, our present edition, it

amounts to five thousand dollars. We trust, therefore, no lawyer will

so lightly value our good-will and friendship, as to fail either wilfully or

through negligence, in contributing at least this small sum—his just pro

portion, in cancelling so large an account. The money may be inclosed

in the envelope herewith sent.

Terms of the Monthly Law Magazine, three dollars a year in advance'

The >> Law Register for 1854 " will be sent with the Monthly Law

Magazine, from January, 1854, to December, 1854, inclusive, for four

dollars in advance :

Or, the Monthly Law Magazine for 1853 (vol. I. complete), and for

1854 (vol. II.), for five dollars, or both volumes with the " Register for

1854," for six dollars in advance.

Money, either in gold or solvent bills, may be safely sent by mail,

addressed to John Livingston, 157 Broadway, New York.

BRIEFS AND OPINIONS FOR LAWYERS.

Law Libraries in villages are generally small, and opportunities for

consultation with books limited. As the Editor has connected with his

office, two members of the bar, who transact much of his ordinary busi

ness, he finds ample time to prepare briefs upon questions of law, which

he is willing to do for his professional brethren in the country for a

reasonable compensation.

PRESIDENT PIERCE AND HIS CABINET.

We have just had engraved, for the Monthly Law Magazine, fine steel

portraits of President Pierce ; William L. Marct, Secretary of State ;

James Guthrie, Secretary of the Treasury ; Jefferson Davis, Secretary

of War ; James C. Dobbin, Secretary of the Navy ; Caleb Cushing,

Attorney-General for the United States'; James Campbell, Postmaster-

General ; and Robert McClelland, Secretary of the Interior. These

plates have been made at a cost of about two hundred dollars each, by

the first artists, from daguerreotypes taken expressly for the purpose. The

portraits are therefore accurate and life-like representations ; indeed, they

are said to be superior to any ever before published in this country.

Those who are familiar with the original of the portrait in this number,
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will readily admit that it looks just like him. These plates alone will be

worth to our subscribers much more than the subscription price of this

periodical.

The lives of President Pierce and his Cabinet, by the Editor, fill up

wards of one hundred closely printed octavo pages; and we shall, for

want of space, be compelled to omit them from the Law Magazine. Those

who desire to procure these memoirs, with the portraits, may remit five

dollars for the work just published, entitled " Portraits and Memoirs of

Eminent American Lawyers and Statesmen now living, including Presi

dent Pierce and his Cabinet" and it will be sent, well and beautifully

bound in cloth, full gilt, either by exprefs or mail, free of postage, to any

part of the United States. The work contains over 500 octavo pages of

letter-press, and fifty fine steel engravings which possess the utmost finish

that could be given to them hy the first artists. The portraits alone have

cost ten thousand dollars.

TO LAWYERS IN THE COUNTRY WHO DESIRE TO PURCHASE LAW BOOKS.

The Editor of the^Zaw Magazine has frequently made purchases of law

looks for his friends residing in the country, to the amount of many

thousand dollars. In reply to letters from others asking whether he ii

prepared to execute such orders, he will say that he is willing to give lii*

services in the purchase of every description of books, free of charge, foi

subscribers, and at a very moderate commission for non-subscribers. His

position and knowledge of the law-book trade, and familiar acquaintance

with publishers, will enable him to buy for those who may send him

their orders, at a deduction of from ten to twenty per cent, below retail

prices. An experience of many years renders him capable of select

ing with discrimination. Books, in large or small quantities, may now

be sent with perfect safety, and at small expense, by the various express

carriers, or by mail, to every town in the United States. His desire to

benefit subscribers in every manner possible, induces him to offer his ser

vices in the execution of these orders ; and, though he does not expect to

derive any direct personal advantage therefrom, he hopes that his kind

offices may add to the subscription list of this periodical, until it shall

embrace the name of every intelligent practising lawyer in this republic.

There is no work in the world, that contains so much law at so small a

cost, as the Law Magazine ; and did the profession perceive their own

interests as clearly as they are supposed to see through their clients' cases,

it would be taken, not by one-half, but by the whole profession.
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Livingston's law register for 1854.

Every person who will take the trouble carefully to read the following

table of contents, will become convinced that the " La\w Register for

1854" is a most invaluable work, worth much more than its price. It is

not only an Official and Legal Directory, but a manual and form-book,

embodying an array of practical information which renders it more valu

able, as a work for daily reference, than any other published in this

country. While its preparation by the Editor, with the aid of the

Secretaries of the different states* and other state and county officers, has

been a work of great labor, insuring such completeness, accuracy, and

reliability as cannot be expected in most other works, it has involved an

expense of many thousand dollars, which can only be met by the most

liberal support of those to whom the book is offered. To members of the

legal profession, and others, who, though not aware of the amount of this

expense, feel more than an ordinary interest in the annual appearance of

the work, it may not bo improper to say, that more than five thousand

copies must be sold, at two dollars each, before any profit can be realized

thereon ; and that unless this edition shall meet with the almost universal

patronage of the bar, the editor will not feel warranted in ever again

undertaking the publication of another edition. He, however, entertains

little doubt but the "Law Register for 1854" will be generally

purchased by lawyers, for it contains information which every one must

possess, and is indispensable to all who transact business out of their own

neighborhood. Moreover, if considered simply as an advertisement of

the lawyer's profession and address, it must be of peculiar advantage.

He trusts, therefore, no respectable practitioner will fail to supply himself

with at least one copy of the work. Every one must perceive its utility,

not only for constant reference, but as a most effective means for obtaining

respectable business connexions, and establishing a correspondence with

all points. But the work is no less useful to bankers, merchants, manu

facturers, insurance companies—in short, to all who are in active business ;

because it contains, in a condensed form, such laws of the various states,

as it is necessary for them to know in the prosecution of their affairs.

We beg to call the attention of the profession to this work, which is

one of the most valuable books ever published. The book will be sent

by mail to any part of the United States, free of postage, on receipt of

two dollars by the Editor. We trust every lawyer in the country will

procure a copy. The following is a brief statement of the

CONTENTS OF LAW REGISTER FOR 1854.

I. The name and post-office address of every practising lawyer in the
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United States and the territories, with the street address of those in

New York, Boston, Philadelphia, Baltimore, New Orleans, and other

large cities.

II. The name and address of every law firm.

III. The name and address of every lawyer not in practice.

IV. The name and address of every judge and justice of all federal, state,

and county courts, in the United States.

V. The exemption laws of each state, including household and homestead,

with directions as to the course to be adopted to secure the benefit of

the homestead exemption laws, full and complete, down to the present

time.

VI. The laws of every state relative to the collection of debts, showing in

what cases attachments may issue,—when a debtor may be arrested

and imprisoned,—and how soon judgment can generally be obtained,

and money collected by law, in the various states.

VII. The laws relative to conveyances of real property in every state,

giving full information for drawing, executing, acknowledging, or prov

ing, and recording deeds, with all statutory laws relative thereto, down

to the present time.

VTII. The rights and privileges of married women in every state.

IX. The laws relative to the drawing, execution, and probate of wills.

X. The legal interest and penalties for usury, in every state.

XI. Full directions for taking and certifying depositions for every state,

with all necessary forms for captions and certificates to depositions.

This will be found very useful to all. It is believed there are but few

lawyers or commissioners who can execute, in legal form, a commission

for taking testimony for other states.

XII. Legal forms in each state for certificates of acknowledgment of the

execution of papers by husband and wife, when known to the acknow

ledging officer, and the same when the identity of the party is proved :

also the legal forms of certificates where the execution of the deed is

proved by a subscribing witness. This information is indispensable to

all Lawyers and Commissioners, as but few are familiar with the present

forms, those in several states having been wholly changed within the last

year. Our forms are correct up to this time, having been carefully

examined by eminent Judges in every state, and made to comply with

the statute laws.

XIII. A history of the several state courts of each state, with their organi

zation, jurisdiction, and terms, with a full list of their Judges and offi

cers.

XIV. The military bounty land law of 1850; the laws relative to the

rights of pre-emption to public lands, with the regulations, instructions,

and forms necessary to enable pre-emptors to avail themselves of the

advantages of the laws.

XV. The patent laws and regulations, with instructions and forms for

applications for patents.

XVI. Naturalization laws, with forms; custom-house regulations; the

laws of copyright, Ac., Ac.

XVIT. A complete list of banks in the United States, with the names of

their officers, discount days, amount of capital, number and value of
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shares, dividends, and the time of their commencing, with the rules

and regulations observed by most of them in the transaction of busi

ness.

XVIII. A complete list of all railroad companies in the United States,

with the amount of capital, and the names of the officers of each.

XIX. A complete list of packets and steamers, inland, foreign and coast

wise, with the agents, time of sailing, place of arrival and departure,

and destination of each.

XX. Rates of postage on letters and printed matter in the United States,

and all foreign countries.

XXI. Corporation of the City of Nf.w York, giving the name and

residence of the Mayor, Aldermen, Councilmen, and other city officers.

XXII. A complete list of foreign consuls and agents of foreign govern

ments resident in the city of New York, with the office address of

each. f

XXIII. A full list of fire insurance companies, life insurance companies,

and marine insurance companies, with the officers and capitals of

each.

XXIV. A complete list of societies and institutions, literary, moral,

benevolent, and religious, in the city of New York, with the officers

and locality of each.

XXV. Full and complete lists of the executive and judiciary of the

general government, including the chief officers and clerks in the

several departments, collectors of customs, postmasters in the principal

cities ; army and navy pension agents, Indian superintendents and

agents ; the Senate and House of Representatives ; army and navy

officers, <fec., <fee.

XXVI. A full and complete list of all foreign ministers and consuls of

the United States, with their fees and salaries ; also, a list of ministers

and consuls of foreign countries, resident in the United States.

XXVII. Places and times of holding the United States district courts ;

and a full list of the judges, attorneys, marshals, and clerks, with their

residences and salaries, or fees.

XXVIII. A list of the justices and officers of the United States supreme

court, with their residences and salaries ; and the times and places of

holding the United States circuit courts.

XXIX. A full and complete list of every country and shire town, in the

United States, prepared and corrected down to the present time,

expresslyfor this work, by the secretaries of the several states.

XXX. A table showing the capitals of states, governors' salaries, and

expiration of terms of office ; the time of meeting of state legislatures,

and holding general elections.

XXXI. The executive government of every state, for the year 1 854 ;

a full and complete^list of the justices, judges, clerks and officers of the

several state courts in the various states, with the terms of court ;

a complete list of the state and county officers in each state, such as

sheriffs, county clerks, surrogates, county judges, prothonotaries, notaries,

registers of deeds, commissioners of deeds, recorders, prosecuting attor

neys, county attorneys, tax collectors, judges of probate, town-clerks,

county surveyors, members of the state legislatures of the several states,
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&c., ifec., with their residences, salaries, or fees, and the expiration of

their terms of office. This information having been furnished and

corrected expressly for the Law Register for 1854, by the Secretaries

of State of the various states, is full and correct down to the present

time, and must be of great use and service to every executive, legisla

tive, or judicial officer, as well as to all lawyers and business men.

NOTICE TO ALL PERSONS HAVING UNADJUSTED CLAIMS AGAINST THE

BRITISH GOVERNMENT.

We invite the attention of persons having claims to be adjusted under

the mixed commission which has been instituted by the governments of

Great Britain and the United States, to the following notification.

The Editor will send a brother lawyer to London about the first of

March next, on business relating to unclaimed estates belonging to

heirs in this country, and is willing to take charge of any matter of this

kind. It will be seen that every claim must be presented on or before

the 15th of March, 1854.

The Judge Advocate of the United States for the American claimants

is Col. J. A. Thomas, who is now in London.

NOTIFICATION.

Foreign Office, Sept. 18, 1853.

With reference to the notification which appeared in the Gazette of

the 23d ult., that a convention had been concluded between her Majesty

and the United States of America, for the settlement of all outstanding

claims by means of a mixed commission, and that commissioners were

about to meet for the purpose of carrying out the stipulations of such

convention ;

Notice is hereby given, that the commissioners held their first meet

ing on the 15th instant, and that all persons, subjects of her Majesty, who

may have claims to prefer upon the government of the United States,

arising out of transactions of a date subsequent to the 24th of December,

1814, and prior to the 26th July, 1853 (the date of the exchange of the

ratifications of the convention), shoidd forthwith transmit the particulars

of the same to her Majesty's principal Secretary of Stale fur Foreign

Affairs, together with the requisite evidence or information in support

thereof, for the purpose of being submitted to the commissioners.

Notice is also hereby given, that in conformity with the following

stipulation of the third article of the convention—

•'Every claim shall be presented to the commissioners within six months

from the day of their first meeting, unless in any case where reasons for

delay shall be established to the satisfaction of the commissioners, or of the

arbitrator or umpire, in the event of the commissioners differing in opinion

thereupon ; and then and in any such case the period for presenting the

claim may l>e extended to any time not exceeding three months longer;"
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every claim which may not be presented to the commissioners before

the 1 5th of March, 1854, will be inadmissible, unless reasons for delay

be established to the satisfaction of the commissioners, or of the arbitra

tor or umpire ; and that every claim which shall not be presented to the

commissioners before the 15th of June, 1854, will, in conformity with the

5th article of the convention, be considered and treated as finally settled,

barred, and thenceforth inadmissible.

MUNICIPAL SUBSCRIPTIONS TO THK STOCK OF RAILROAD COMPANIES.

In our next (February) number we shall publish the opinions, in full

of the five justices of the Supreme Court ofPennsylvania, in Sharpless and

others vs. The Mayor, dec., of Philadelphia. It is the most important

case that has been decided for many years relative to the power of the

legislature of a state to authorize municipal corporations to subscribe to

the stock of railroads. There was a majority of one in affirmance of the

power. The opinions, which have been kindly furnished and revised for

our use, by the Judges themselves, show such great research and ability

as to justify publication in our pages, notwithstanding their length. The

transcendent talent displayed in this case, by the Judiciary of Pennsyl

vania, reminds us of the decisions of the late Chief Justice Gibson in his

best days, and will prove no small monument to their erudition.

CALIFORNIA SUBSCRIBERS.

We should be very ungrateful not to thank the bench and bar of this

golden state for their patronage. With scarcely a single exception, they

are our subscribers ; and we now send over five hundred copies to Cali

fornia alone.

Even some of the Priests have favored us with their subscriptions.

We may add that we have received a letter from J. M. de Jesus Gon

zalez, who complains that we placed him in our Law Register as a mem

ber of the bar at Santa Barbara, and that he is, in consequence, annoyed

by receiving accounts to collect and other business from various parts of

the world. In accordance with his desire we now make the correction

by Baying, that Gonzalez, though in early youth a lawyer, has for half a

century been a father in the church. It is probable he looks with no

faror upon our profession in California.
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HOUSEHOLD AND HOMESTEAD EXEMPTION LAWS OF

THE DIFFERENT STATES.

Tan following is a statement of the property exempt from execution

under the laws of the different states :

Alabama.—The following articles are exempt from execution : two

bedsteads, beds, and furniture; three cows and calves; one work

horse, mule, or pair of oxen ; twenty hogs ; twenty sheep ; five hun

dred weight of meat; one hundred bushels of corn; all meal at any

time on hand; two plows; two sets of plow gears; one table;

one pot; one oven; two water vessels; one dozen cups and saucers;

one set of knives and forks ; one dozen plates ; one coffee pot ; two

dishes ; two pairs of cotton cords ; two spinning-wheels ; one churn ;

three chairs ; two axes and two hoes ; one horse or ox cart ; one gun ;

all books and family portraits, and all tools or implements of trade.

The rent due the landlord, not exceeding one year, must be tendered

to him before the goods and chattels lying on the household property

can be taken.

Homestead.—Forty acres of land, not exceeding four hundred dollars

in value, are exempt, provided that they are not within the corporate

limits of any town or city.

Arkansas.—The articles belonging to any one not the head of a

family, which are exempt from execution are—wearing apparel, except

watches, and the necessary tools and implements of a mechanic while

carrying on his trade. Those belonging to a married man, with a

family, which are exempt are—one horse, mule, or yoke of oxen ; one

cow and calf; one plow, one axe, one hoe, and one set of plow

gears, if the debtor is a farmer; spinning-wheels and cards; one loom

and apparatus necessary for manufacturing cloth in a private family,

spun yarn, thread, and cloth manufactured for family use ; hemp, flax,

cotton and wool not exceeding twenty-five pounds ; all wearing appa

rel of the family; two beds with bedding; also any other household

and kitchen furniture, necessary for the family, agreeably to an inven

tory of it, to be returned on oath by the officer with the execution.

Also there is exempt the necessary tools and implements of a me
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chanic carrying on his trade; all military equipments required by

law; and such provisions as are on hand for family use.

California.—Homestead.—A quantity of land, with dwelling-house

and its appurtenances, not exceeding five thousand dollars in value, to

be selected by the owner, is exempt from execution for any debt con

tracted after July 1, 1851, or at any time out of the state. This

exemption, however, does not extend to mechanics' or vendors' lien, or

any lawfully obtained mortgage, nor to liability for taxes. But no

mortgage sale or alienation by a married man is valid without the sig

nature of the wife, acknowledged by her apart from her husband, ex

cept it be to secure the payment of the purchase money.

If the plaintiff require, appraisers may be appointed to value the

homestead. If the lot is two thousand five hundred square yards, or

less, and with improvements is valued at more than five thousand dol

lars, either the excess or the whole may be sold; in the latter case no

bid can be received for less than five thousand dollars, and the amount

exempt must be paid to the defendant. If the lot exceed two thousand

five hundred square yards, and five thousand dollars in value, the ap

praisers must set off land, including the dwelling-house, to the value

of five thousand dollars. The defendant may also designate such per

sonal property as is exempt by law. Upon the death of the head of

the family, the same benefits accrue to his wife and children.

Connecticut.—The following articles are exempt: wearing apparel,

bedding, and necessary household furniture ; arms and military equip

ments ; implements of the debtor's trade; one cow, ten sheep, two

swine, and the pork produced from two swine, or two swine and two

hundred pounds of pork ; twenty-five bushels charcoal ; other coal two

tons; wheat flour, two hundred pounds; wood, two cords; hay, two

tons; beef, two hundred pounds; fish, two hundred pounds; potatoes

and turnips, five bushels each ; Indian corn or rye, ten bushels each,

and the meal or flour manufactured therefrom ; wool or flax, twenty

pounds each, or the yarn or cloth made therefrom ; one stove and its

pipe, the property of a man with a family ; the horse, saddle and bridle,

to the value of one hundred dollars, of any practicing physician or sur

geon ; any part of a burying-ground designated as the burial-place of

any particular person or family ; and one pew ordinarily occupied by

the debtor's family.

Delaware.—The following goods, the property of white citizens,

are exempt from attachment or execution. The necessary wearing ap

parel of the debtor, his wife and children ; bed and bedding for every

two persons in the family ; one iron stove used for warming the dwel

ling ; fuel for family use to the amount of five dollars ; bibles and

school-books used in the family ; one cow, one swine, and one ton of

hay ; the library, tools, and implements of the debtor necessary for

carrying on his profession or trade, to the value of fifty dollars ; other

necessary household furniture, to the value of twenty-five dollars;

rights of burial and tombs in use. It is provided, however, that all
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the articles exempted shall not exceed one hundred dollars in value,

and that if, at the time of the execution of the process, the debtor is

not in possession of all or any of the specified articles, other property

to that value shall be exempt, except in case of taxes due in any coun

ty or in the city of Wilmington. These exemptions do not affect a

debt or contract incurred or formed prior to July 4th, 1851, or a judg

ment recovered in trespass, or an execution issued in Kent county.

(Rev. Code, ch. m., § 2.)

Florida.—Necessary wearing apparel, bedding and kitchen furniture

are exempt. The following articles are also exempt, except for viola

tion of the criminal law : The horse, saddle, vehicle, and harness, to the

value of one hundred dollars, of every clergyman ; the horse, saddle,

bridle, medicine, professional books, and instruments of every surgeon,

midwife, or physician ; tools necessary in the debtor's trade or pro

fession ; the horse and gun, to the value of one hundred dollars, belong

ing to any farmer actually cultivating five or more acres, of land within

the state ; the boat and gun of every fisherman, pilot, or resident upon

any island or coast of the state ; and the boat and flat of any ferry

man are also exempt to the value of two hundred dollars. (Thomps.

Dig., pp. 356.) Every actual housekeeper with a family may claim as

exempt such portion of his property as may be necessary for the sup

port of himself and family to the value of one hundred dollars, waiv

ing all right to all other exceptions; provided, however, that the

\ defendant is not a non-resident, nor about removing from the state, nor

removing his property, nor fraudulently disposing of the same to avoid

the payment of his debts. And the defendant must make and sign a

fair and full statement of all his property, verified by affidavit, which

must accompany the return of the process.

Homestead.—A farmer owning forty acres of land, of which he cul

tivates ten, can hold the same exempt, except for violation of the crimi

nal law, or for fines or taxes, provided the property does not exceed

two hundre4 dollars in value. Every owner of a dwelling-house in a

city, town, or village, provided he actually reside in the house, and that

it does not exceed three hundred dollars in value, may hold it free from

execution, attachment, or distress, except for violation of the criminal

law, or for fines or taxes. (Patnp. Acts, 1851 and 1852.)

Georgia.—The following-named articles are exempt from execution.

The equipments of military men, and the horses and wearing apparel

of troopers ; two beds and bedding ; a spinning-wheel and two pairs

of cards ; a loom ; common tools of the debtor's trade ; ordinary cook

ing utensils ; thirty dollars worth of provisions, and the family bible ;

a cow and a calf; one horse or mule to the value of fifty dollars ; and

ten swine. The same privileges are extended to widows and their fam

ilies during the widowhood.

Homestead.—Every white citizen of the state, being the head of the

family, may own fifty acres of land, exempt, except from execution for

the purchase money of the land, for the payment of which the land

shall be bound. But the land thus exempt must include the dwelling
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house and improvements of the original tract, the value of the whole

not to exceed two hundred dollars.

Illinois.—Wearing apparel necessary for use is exempt, as also

the following articles when owned by the head of the family : neces

sary beds and bedding; cooking utensils; household furniture to the

value of fifteen dollars ; one pair of cards ; two spinning-wheels; one

weaving loom and appendages; one stove and its pipe, put up for use

in his dwelling; one milch cow and calf; two sheep, and the fleeces

taken from them, or the fleeces of two sheep for each member of the

family, provided they have not been purchased by any debtor owning

sheep, together with the yarn and cloth that may be manufactured from

the fleeces ; and sixty dollars' worth of property suited to the condition

of, and to be selected by, the debtor ; three months' provision and fuel

for the family, and necessary food for stock exempted from execution

(Rev. Stat., p. 306) ; any lot not exceeding ten acres, appropriated 'for,

and used as, a burying-ground, and recorded as such in the recorder's

office of the county, shall be exempt from taxation ; and when sold in

lots for burying the dead, the lots shall be exempt from execution or

attachment, provided that no person shall hold more than one-eighth of

an acre so exempt. (Rev. Stat., p. 572.)

Upon the death or desertion of the head of the family, the family

shall be entitled to the like exemption.

Homestead.—The lot of land and the buildings attached, to the value

of one thousand dollars, owned and occupied as a residence by a house

holder having a family, are exempt from forced sale for contracts made

after July 4th, 1851. Upon the death of the householder, the exemp

tion continues for the benefit of his family until the youngest child be

comes of age, and until the widow dies. No release of the exemption

is valid unless in writing, subscribed by the householder, and acknow

ledged as is a conveyance of real estate. This exemption, however,

does not prevent the sale of land for taxes or debts incurred for the

purchase or improvement of the land, or incurred prior to the record

ing of notice of exemption.

If the creditor or officer holding the execution think the property

claimed is worth more than one thousand dollars, the officer shall sum

mon six qualified jurors of his county to appraise the premises upon

oath. If, in their opinion, the property can be divided without injury

to the interests of the parties, they may set off land, including the

house, to the value of one thousand dollars, and the residue shall be

sold by the officer. But if otherwise, they shall make and sign an ap

praisal of the property, and deliver it to the officer, who shall give a

copy of it to the execution debtor, or to some one of the family of

suitable age to understand its nature, with a notice attached, that unless

the debtor pays to the officer the excess over one thousand dollars, or

the amount of the execution within sixty days, the premises will be

sold. If he fails to do so, the officer may sell the premises, paying

from the proceeds one thousand dollars to the execution debtor, which

shall be exempt from execution for one year thereafter, and applying

the balance on the execution. But no sale can be made unless over
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one thousand dollars are offered ; otherwise the officer may return the

execution unsatisfied.

Indiana.—Property, real or personal, to the value of three hundred

dollars, owned by any resident householder, is exempt from execution

for debt incurred since July 4th, 1852. mechanics', laborers', and vendors'

liens excepted. The articles for exemption may be selected by the

debtor from his general effects. Their value is ascertained by apprais

ers, one chosen by the plaintiff or his attorney, one by the debtor, and

a third, if necessary, by these two. In ra.se either party fails to select

an appraiser, one is chosen by the officer. The appraisers shall make

a schedule of the property selected by the debtor, which, verified by

affidavit, must form part of the return. If the debtor select real and

personal property exceeding three hundred dollars in value, he may

pay the excess within sixty days. If he fails to do so, the real property

is sold, and so much of the. proceeds paid to the debtor as, with the value

of the personal property selected by him, amounts to three hundred

dollars. Whenever real property selected for exemption is susceptible

of division without material injury, it is to be so divided as to exempt

the principal dwelling-house of the debtor.

Iowa.—All wearing apparel kept for actual use, and suitable to the

condition of the defendant, with the trunks or other receptacles in which

it is contained, even though the debtor is a non-resident; one musket

or rifle ; the tools, instruments, and books used in the practice of any

business or profession ; the horse, harness, and wagon used by a physi

cian, clergyman, or public officer, or by the use of which a farmer or

laborer gains a subsistence ; all libraries, family bibles, portraits, and

paintings ; a pew occupied by the debtor or his family in any house of

public worship ; and an interest in a public or private burying-ground,

not to exceed pne acre for any one defendant.

If the debtor be the head of a family, there is a further exemption

of one cow and calf, one horse, unless exempted as above, fifty sheep

and the wool therefrom ; five hogs, and all pigs less than six months

old; the food necessary for the subsistence of the animals exempt for

sixty days ; flax raised by the defendant, and the manufactures there

from ; all cloth manufactured by the defendant not exceeding one hun

dred yards; household and kitchen furniture to the value of one hun

dred dollars; all spinning-wheels and looms and other instruments of

domestic labor kept for actual use ; a bedstead and bedding for every

two in the family, and the necessary provisions and fuel for the use of

the family for six months.

The earnings of the debtor by his own personal services or those of

his family, at any time within ninety days next preceding the levy,

are also exempt.

Homestead.—The homestead of every family is exempt from judicial

sale, except for a mechanic's lien, or for debt contracted prior to the

purchase of the homestead, or to July 4th, 1849, or for debt created

by written contract, signed by parties having full power to convey the

homestead, in which it is expressly stipulated that the homestead shall
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be liable for such debt. In no case excepting a mechanic's lien can a

homestead be sold until all other property of the defendant is exhausted.

A widow or widower, though without children, shall be deemed the

head of the family while continuing to dwell in the house used as a

homestead previous to the death of the husband or wife. If the owner

is married, a conveyance of the homestead is invalid unless husband

and wife join in the deed. If within a town, the homestead must not

exceed half an acre in extent; if not, it is limited to forty acres ; but

in either case, if its value is less than five hundred dollars, it may be

enlarged until its value reaches that limit.

The homestead must embrace only one dwelling-house used as such

by the owner, and the buildings properly appurtenant. It may also

embrace the owner's workshop. When the debtor does not choose

his homesteadj'-fis wife may do so for him. and if neither, then the

sheriff.

Kentucky.—The following are exempt : One working beast, or yoke

of oxen ; one work-horse ; one plow with its gear ; one axe, one hoe ;

two cows and calves ; two bedsteads, beds, and bedding ; wearing ap

parel ; one loom, spinning-wheels and cards ; all the spun yarn, cloth,

and carpeting manufactured by the family, and necessary for its use;

one pot, oven, coffee pot, tea-pot, table knives and forks, cups aud sau

cers, plates, and chairs, six each, the chairs not to exceed eight dollars

in value ; cooking-stove, and other cooking utensils, to the value in all

of twenty-five dollars ; ten sheep ; provisions sufficient for the support

of the family for one year ; one saddle and bridle, with their appen

dages, and the family bible.

A defendant may surrender any of the articles specifically exempted,

and retain others of equal value ; the value to be determined by two

disinterested householders selected by the officer. (Code of 1852.)

Louisiana.—The clothes, bed, and bedding of the debtor and his

family ; his arms and accouterments, and the necessary implements of

his trade, are exempt. Nor can the sheriff seize the agricultural tools

and working cattle apart from the land to which they are attached ; nor

the rights of personal servitude, of use and habitation ; of usufruct to

the estate of a minor, the income of dotal property. Household fur

niture to the amount of two hundred and fifty dollars, necessary for

housekeeping, and owned by any one being a housekeeper, or having a

family for which he or she provides ; the family library, portraits, and

pictures ; the working tools, instruments, and apparatus necessary to

the exercise of the debtor's trade or profession, are exempt, except from

execution on a demand for the purchase money ; wages and compen

sation due for services earned within thirty-one days preceding the is

suing of any seizure, attachment, or garnishment against a debtor, to

any amount sufficient for the necessary support of any person having

a family for which he provides, are exempt, except on an execution for

alimony furnished to the debtor or his family, or for rent of the prem

ises occupied by them at the time.

Homestead.—The lot and building thereon to the value of one thous-
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dollars, and occupied as a residence, and bona fide owned by a

itor having a family, is exempt, except from sate for taxes or for

the purchase money, or for debt contracted prior to the recording of

the exemption. But no debtor is entitled fto this exemption whose

wife owns in her own right, and is in the actual enjoyment of, property ;

exceeding $1,000 in value.

Maine.—There is exempt the wearing apparel of the debtor and his

family; one bedstead, bed, and necessary bedding for every two per

sons in the family, and other household furniture to the value of fifty

dollars ; the tools of any debtor necessary for his trade or occupation ;

bibles and school-books in actual use in the family, and•one copy of

the state statutes ; stoves used exclusively for warming buildings ; one

cow and one heifer till she becomes three years old ; two swine, one of

which shall not weigh more than one hundred pounds [Rev. Stat., ch.

114, § 38); (and when the debtor owns a cow and a heifer more than

three years old, or two swine, each weighing more than one hundred

pounds, he may elect the cow or the heifer, or either of the swine, to

be exempted) ; ten sheep and the wool from them ; thirty hundred weight

of hay fur the cow, and two tons for the sheep, and a sufficient quanti

ty for the heifer, proportioned to its age ; the produce of farms while

standing and growing and until harvested, and sufficient corn and grain

for the sustenance of the debtor and his family, not exceeding thirty

bushels; one pew in any meeting-house where he and his family sta

tedly worship; all potatoes raised or purchased for the consumption of

himself and family ; fire-wood, not exceeding twelve cords, conveyed

to his house for his use ; one boat, not exceeding two tons' burden, be

ing owned wholly by an inhabitant of the state, and usually employed

in the fishing business ; one cart, to the value of twenty-five dollars ;

one harrow, five dollars ; one plow, ten dollars ; one cooking-stove,

thirty-five dollars ; anthracite coal, five tons ; bituminous coal, fifty

bushels ; and all charcoal on hand ; one pair of bulls, steers, or oxen,

together with hay enough to keep them through the winter ; one ox-

yoke, with bows, ring, and staple, to the value of three dollars ; two

chairs, three dollars each ; one ox-shed, ten dollars (Act of 1847, ch.

32, § 1 and 2) ; one or two horses instead of oxen, to the value of one

hundred dollars (Act of 1849, ch. 133) ; one barrel of flour, and ten

dollars' worth of lumber, wood, or bark (Rev. Slat., ch. 23, § 7) ; also,

a lot of land not exceeding half an acre, used solely as a burying-

ground, an authenticated description of which must be recorded in the

office of the registry of deeds, for the county where the land is situated.

Homestead.—The head of any family, or any householder wishing to

exempt his homestead, consisting of a lot of land with dwelling-house

and out-buildings thereon, may file a certificate signed by himself which

shall declare his wish and describe his homestead, with the register of

deeds for the county wherein his homestead lies ; and so much of the

property as does not exceed five hundred dollars in value shall be for

ever exempt from liability for any debt contracted after recording of

the certificate. The widow and minor children of any person deceased

who held property thus exempt, may continue to hold the premises
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exempt during the minority of the children, or while the widow remains

unmarried. • J

When such exempt property is claimed by a creditor to exceed five

hundred dollars in value,' it may be seized on execution, and appraisers

sworn to set off part of the property at the debtor's selection, or in

default thereof, at the offioer's, to the value of five hundred dollars, and

the remainder will be applied to satisfy the execution according to the

valuation of the appraisers.

Maryland.—Real estate acquired by marriage is not liable to exe

cution, during the life of the wife, for the debts of the husband. (Re

garding the property of the wife, see Acts of 1842, ch. 293 ; 1853, ch.

245.) Wages of any laborer or other employe in the hands of the

employer are exempt from attachment to the amount of ten dollars.

(Act of 1852, ch. 340, attachment.) Slaves of the wife (acquired either

before or after marriage), and her earnings, not exceeding one thousand

dollars, may be held for her own use, and exempted from liability for

the debts of the husband ; corn for necessary maintenance ; bedding,

gun, axe, pot, and laborer's necessary tools, and such household imple

ments, ammunition, etc., requisite for subsistence, are also exempt.

(Acts of 1715, ch. 40, § 5 ; 1813, ch. 135, etc.)

Massachusetts.—The following articles are exempt from execution :

the necessary wearing apparel of the debtor and his family ; one bed

stead, bedj and the necessary bedding for every two persons in the

family ; one iron stove in use in the dwelling-house, and fuel to the

value of ten dollars, designed for the use of the family ; other neces

sary household furniture to the value of fifty dollars; the bibles and

school-books used in the family ; one cow, six sheep, not exceeding

thirty dollars in value ; one swine, and two tons of hay ; the tools and

implements of the debtor necessary for carrying on his trade or busi

ness, and not exceeding fifty dollars in value ; the uniform, arms, and

accouterments required by law, belonging to a member of the militia ;

ammunition and provisions intended for the use of the family, not ex

ceeding fifty dollars in value, and rights of burial and tombs while in

use as repositories of the dead.

Homestead.—There are also exempt from execution the lot and

buildings thereon occupied as a residence and owned by the debtor, or

the buildings so occupied and owned situated on land in the rightful

possession of the debtor, by lease or otherwise. But the debtor must

be a householder and have a family, to obtain the benefit of this ex

emption, and property is only exempt to the value of $500. Such

exemption can only be released by a deed for good consideration, ac

knowledged and recorded as in the case of conveyances of real estate.

The exemption will continue after the death of the householder for the

benefit of the widow and children, if some of them continue to occupy

it, until the youngest child is twenty-one, and until the death of the

widow. To entitle property to such exemption, the owner must have

set forth his intention to hold the same as a homestead in his deed of

purchase, or must declare his intention in writing, and have it recorded,
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duly sealed and acknowledged, in the registry of deeds in the county

wherein the land lies. Such property, however, is not exempt from

levy for taxes, or for a debt contracted for the purchase, or for the

ground-rent of the lot whereon the buildings are situated, or for any

debt contracted previously to the recording of the intention to hold the

property as a homestead. Nor does such exemption effect any mort

gage or other lien on the property. No conveyance of exempt prop

erty by a married man is valid unless the wife joins in the conveyance.

If a judgment creditor requires an execution to be levied on property

which the debtor claims as exempt, and the officer thinks that the prop

erty exceeds five hundred dollars in value, then appraisers are to be

appointed, as in case of the levy of executions on real estate. If, in

their judgment, the premises exceed in value five hundred dollars, and

can he divided without injury, they shall set off to the judgment debtor

as much of the premises, including the house, as appear to them to be

of the value of five hundred dollars, and the remainder of the property

shall be dealt with as other real property not exempt from execution.

But if i hey think it can not be conveniently divided, they shall make

and deliver to the officer their appraisal, and the sheriff or his deputy

shall deliver a copy to the judgment debtor or to the lawful occupant

of the homestead. If the judgment debtor does not then, within sixty

days, pay on the execution the excess of the value of the premises

above the sum of five hundred dollars, the creditor may require the

premises to be sold by the sheriff, and from the proceeds the officer

must pay to the debtor the sum of five hundred dollais, to We exempt

from execution for one year thereafter, and apply the balance upon the

execution. But the premises shall not be sold unless more than five

hundred dollars are bid. If so large a bid can not be obtained, the

execution may be returned unsatisfied for want of property.

Michigan.—The following property is exempt, not exceeding $500 in

value in the whole : AH spinning wheels and weaving looms, with the

apparatus ; stoves kept for use in any dwelling-house ; a seat or pew

occupied by any person or family in a house of public worship ; nil

cemeteries, tombs, and rights of burial, while used as repositories for the

dead ; the arms and accouterments required by law ; the wearing appa

rel of the family ; the library and school-books to the value of one hun

dred and fifty dollars; and all family pictures. To hou-eholders there

are also exempted ten sheep, with their fleeces, and the yarn or cloth

manufactured therefrom ; two cows, five swine, and provisions and fuel

for the comfortable subsistence of the householder and his family for six

months ; also, household goods, furniture, and utensils, to the value of

two hundred and fifty dollars ; hay, grain, etc., enough to keep properly

for six months the animals which are exempt from execution. Any

chattel-mortgage, bill of sale, or lien, created on exempt property, ex

cept what is specified in the next section, is void, unless signed by the

wife. The tools, imph-me-'ts, materials, stock, apparatus, teim, harness,

or other things to enable any person to carry on his profession or trade

are exempt. This property, however, with the exception of mechanical

tools and implements of husbandry, are not exempt from execution on a
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demand for the purchase money. By the constitution, such personal

property as is designated by law shall be exempted to the amount of not

less than five hundred dollars, from execution for any debts contracted

after 1 Jan., 1851.

Homestead.—Any quantity of land not exceeding forty acres, if not

included in any recorded town-plot, city, or village, or one lot if within

any such, with the house and its appurtenances thereon, owned and oc

cupied by a resident of the state, and the whole not exceeding fifteen

hundred dollars in value, is exempt from execution. This exemption,

however, does not extend to any mortgage on the homestead lawfully

obtained ; but no mortgage or other alienation of the homestead by the

owner, if a married man, is valid without the signature of his wife, ex

cept the mortgage is given to secure the payment of purchase money.

Such a homestead is exempt after the death of the owner during the

minority of his children ; and if he has no children, but leaves a widow,

it shall be exempt, and the rents and profits thereon shall accrue to her

during her widowhood, unless she is the owner of a homestead in her

own right. But the children or widow must actually occupy the home

stead to gain the benefit of the exemption.

Where a levy is made upon the lands and tenements of a householder

whose homestead has not been selected or set apart, the householder

may notify the officer of what he regards as his homestead, with a de

scription thereof, and only the remainder shall be subject to sale. If tho

plaintiff is dissatisfied with the quantity set apart, the officer making the

levy shall have the homestead surveyed, beginning at a point designated

by the owner, and shall set off in a compact form, including the dwel

ling-house and its appurtenances, the amount of land constituting by

law a homestead as specified above ; the expense of the survey shall be

charged and collected on the execution. After the survey has been

made, the officer may sell the property levied on and not included in the

homestead, as he would any other real estate. Any person owning and

occupying a house situated on land not his own, and claiming it as his

homestead, shall be entitled to exemption. No real estate is exempt

from sale for taxes. •

Mississippi.—The following articles are exempted from execution :

The agricultural implements of one male laborer ; the tools of a me

chanic necessary for his trade ; the books of a student necessary for the

completion of his education ; the wearing apparel of each person ; one

bed and bedding ; one plow-horse, not exceeding one hundred dollars in

value ; one cow and calf belonging to a housekeeper, and the arms and^

accouterments of any person of the enrolled militia of the state.

Goods on lease-hold premises are not liable to execution until the rent

in arrear, not exceeding one year, is tendered.

Missouri.—There is exempt from execution, wearing apparel of all

persons ; the tools and implements of a mechanic while carrying on his

trade, and the following articles, if the property of a householder : Ten

hogs, ten sheep, two cows and calves, and working animals to the value

of sixty-five dollars ; one plow and set of plow-gears ; one axe and one
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hoe,￼or any other property, real or personal, not exceeding in value one

hundred and fifty dollars, chosen by the debtor, if he is the head of a

family. Also, the spinning-wheels and cards, one loom, Hnd apparatus

necessary for manufacturing cloth in a private family ; all the spun yarn,

thread, and cloth manufactured for family use ; flax, hemp, and wool,

twenty-five pounds each ; the wearing apparel of the family ; two beds,

with the usual bedding, and other necessary household and kitchen fur

niture, not exceeding twenty five dollars in value ; lawyers, physicians,

and ministers may select books necessary to their profession in place of

other property, at their option, and physicians also may select their

medicines.

,The property of the wife is exempt from execution against the hus

band if the debt was a security debt, or was contracted before marriage^

or before the wife came into possession, or if it was a fine, or for costs

in «ny criminal case against the husband. The husband's property is

exempt from all liabilities contracted by the wife before marriage.

iusw Hampshire.—The following articles are exempt from execution :

Necessary wearing apparel of the debtor and his family ; comfortable

bedsteads, beds, and bedding for the family ; household furniture to the

value of twenty dollars ; bibles and school-books in use in the family ;

one cow, and one and a half tons of hay ; one hog and one pig, and the

pork of the same when slaughtered ; tools of the debtor's occupation,

to the value of twenty dollars ; six sheep, and their fleeces ; one cook

ing-stove and its necessary appendages ; provisions and fuel to the value

of twenty dollars ; the interest in one pew in any meeting-house in which

the debtor or his family usually worship, and in one lot or right of burial

in any cemetery. Also the uniform, arms, or equipments of every offi

cer and private in the militia. (Compiled Statutes, ch. 195, § 2.)

Homestead.—-The homestead belonging to the head of any family is

exempt from any execution founded on any cause of action which has

accrued since January 1st, 1852. The homestead, which must not ex

ceed in value five hundred dollars, is not assets in the hands of any ex

ecutor or administrator, for the payment of debts, or subject to the laws

of distribution or devise so long as the widow or minor children shall occu

py the same ; and no release or waver of this exemption is valid unless

made by deed executed by the husband and wife with all the forms

required by law for the conveyance of real estate ; or if the wife be

dead, and there be minor children, then by deed executed by the hus

band with the consent of the judge of probate in the county in which

the land is situate, indorsed on the deed. The exemption extends to

any interest not exceeding five hundred dollars in value which the debtor

may have in a homestead or in a building occupied by him as a home-

Trie sheriff, holding an execution about to be levied on lands and tene

ments, is required, on application of the debtor or his wife, to cause a

homestead not exceeding five hundred dollars in value, to be set off from

the lands and tenements of the debtor, in the following manner : Three

sworn appraisers, disinterested and discreet persons, residents in the

county, are chosen ; one by the officer one by the creditor, and one by
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the debtor, who proceed to set off a homestead bv metes and bounds,

and their set-off and assignment is returned by the officer for record in

court. The court out of which the writ of execution or attachment is

sued, may, upon good cause shown, order a re appraisement and reas

signment, by the same or other Appraisers, under instructions from the

court, and the reapprni^ement is returned ;md lecorded in the same man

ner as the first. When the homestead of any head of a family, in the

opinion of the appraisers, can not be divided without injury and incon

venience, they shall make and sign an appraisement of the whole prop

erty. This uppraisal is delivered by the officer to the execution debtor,

or to some member of his fangily old enough to understand it, with a

notice attached, that unless the execution debtor shall, within sixty days,

pay to the officer the surplus value over five hundred dollars, the premi

ses will be sold. If the surplus is not paid, the officer, observing all the

forms required, makes a sale of the premises, and out of the proceeds

pays to the execution debtor, if his wife gives her written consent to

such payment, the sum of five hundred dollars. If the wife does not

consent to such payment, the officer must deposit the amount in some

savings institution to the joint credit of husband and wife, and to be

withdrawn only by their joint order, or by the order of the survivor in

case of the death of either. The amount is exempt for one year from

the dale of payment or deposit. The balance of proceeds of sale is ap

plied on the execution. No sale can, however, be made, unless more

than five hundred dollars is bid ; if less, the execution may be returned

unsatisfied. The provisions of the exemption act do not extend to any

judgment rendered on any note or mortgage executed by the debtor and

his wife, nor any claim for labor less than one hundred dollars, nor do

they impair the lien by mortgage of the vendor, for the purchase money

of the homestead, or any statutory lien of a mechanic or other person,

for debt contracted for, and in aid of, the erection of the buildings, nor

do they protect it from the paymant of taxes legally assessed. No

mortgage of a homestead by a husband is valid without the consent of

the wife, unless it be at the time of the purchase, and to secure pay

ment of the purchase money.

New Jersey.—The following articles, the property of the head of a

family, are exempt from execution upon judgment founded on contracts

made before the 14th March, 1851 : One cow; one bed and bedding ;

one cradle ; one stove ; one half cord of fire wood ; one half ton of

stove coal ; one spinning-wheel ; one table ; six chairs ; one hog ; one

hundred pounds of flour ; one iron cooking-pot ; knives, forks, plates,

and spoons, one dozen each ; half dozen bowls ; two pails ; one barrel ; one

coffee-pot; one tub ; one frying-pan ; the necessary tools of a tradesman

to the value of ten dollars ; and all necessary wearing apparel. The follow

ing property is exempt (except for the non-payment of taxes, and the

purchase money of the property) from execution upon judgment founded

on contracts made since 14th March, 1851 : Household goods, chattels,

tradesman's tools, to the value of two hundred dollars, and all wearing

apparel, the property of a debtor having a family, and residing within

the state. Such property is exempt as well after, as before the death of
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the debtor, for the use of the family. Tf an officer can not find sufficient

property beside that exempt, to satisfy the execution, a judge of the

court of Common Pleas is to appoint three disinterested persons to ap

praise the go ids, without reference to what' they would bring at public

sale, and if their value exceed two hundred dollars, the debtnr may se

lect such as he may choose to this amount, and the remainder are sold.

A widow or administntor of a deceased debtor may select the same

amount, under similar provisions.

New York.—The following articles, the property of a householder,

are exempt : The spinning-wheels, weaving-looms, and stoves kept for

use in any dwelling-house ; the school-books used by the family, and

the family bible and pictures ; books ; a part of the family library not ex

ceeding fifty dollars in value ; a seat or pew occupied by the household

er or his family in any place of public worship ; sheep, to the number

of ten, with their fleeces, and the yarn or cloth manufactured from them ;

one cow, two swine, and necessary food for them ; necessary pork, beef,

fish, flour, and vegetables provided for family use, and fuel necessary for

the use of the family for sixty days ; necessary wearing apparel, beds,

bedsteads, and bedding ; arms and accouterments required by law ; nec

essary cooking utensils ; chairs, knives and forks, plates, tea-cups, and

Bpoons, to the number of six each ; a t ible ; sugar-dish, milk- pot, tea-pot ;

crane and appendages ; pair of andirons; shovel and tongs ; and the tools

and implements of any mechanic necessary to the carrying on of his

trade, not exceeding twenty-five dollars in value. In addi'.ion to these

articles, necessary household furniture ; working- tools, and a team not

exceeding one hundred and fifty dollars in value, and owned by a house

holder, or by any one having a family for which he provides, are exempted

from execution, except on a demand for the purchase money of the arti

cles exempted by law. Land used as a family or private burial-ground,

not exceeding one fourth of an acre in extent, is exempted, but the ex

emption does not extend to any building except a vault or other place of

deposit for the dead. Nor does this exemption hold good unless, before

the sale on execution, the owner has certified and acknowledged, in the

manner required for the acknowledgment of deeds, a description of the

property, and procured the same to be recorded in the office of the clerk

of the county wherein the land is situated ; the same to be recorded in

the same books and in the same manner as deeds should be recorded.

Homestead.—The lot, and buildings thereon, to the value of one thou

sand dollars, occupied as a residence, and owned by the debtor, is exempt

from execution. The exemption continues after the death of the house

holder, for the benefit of the widow and family, until the youngest child

becomes twenty-one years of age, and until the death of the widow.

But some, or one, of the family must occupy the homestead in order to

render it exempt. No release of the exemption is valid unless made in

writing, subscribed by the householder, and acknowledged in the same

manner as conveyances of real estate are required to be acknowledged.

To entitle property to the exemption, the conveyance must show the de

sign of the householder to hold it as a homestead, or a notice of his in

tention, containing a full description of the property, must be executed
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and acknowledged by the owner, and recorded in the office of the clerk

of the county wherein the homestead is situated, in a book provided for

that purpose, and known as the "Homestead Exemption Book." No

property is by the provisions rendered exempt from sale for non- payment

of taxes or assessments, or for a debt contracted for the purchase money

of ti e premiseap$r contracted prior to the recording of the deed or no

tice as above required.

If the sheriff holding the execution thinks that the premises claimed

as exempt are worth more than one thousand dollars, he shall summon

six qualified jurors of his county, who shall, upon oath to be administered

to them by the sheriff, appraise the premises ; and if, in their opinion,

the premises may be divided without injury to the interests of the par

ties, they shall set off as much of the premises, including the dwelling-

house, as they value at one thousand dollars, and the residue may be

sold by the sheriff. In case the premises exceed one thousand dollars

in value, but can not be divided, they shall deliver an appraisal of the

value of the property to the sheriff, who delivers a copy to the execution

debtor, or to some of his family of suitable age to understand it,

with a notice attached, that unless the execution debtor pays to the

sheriff, within sixty days, the surplus over and above one thousand dol

lars, the premises will be sold. In case the surplus is not paid within

sixty days, the sheriff may sell the property, pay to the execution debtor

one thousand dollars of the proceeds, which shall be exempt from exe

cution for one year thereafter, and apply the balance to the execution.

Unless upward of one thousand dollars is bid, no sale shall be made,

and in such case the sheriff may return the execution unsatisGed for want

of property. The costs and charges of thus selling a homestead are to

be included in the costs upon the execution.

North Carolina.—In this state there is exempt from execution,

wearing apparel ; working tools ; arms for muster ; one bed and furni

ture ; one spinning-wheel, cards, and one loom ; one bible and testament,

one hymn-book, one prayer-book, and all necessary school-books, the

property of the defendant. The following articles, belonging to any

housekeeper, are also exempt : one cow and calf, and one loom ; one

bible and testament ; one hymn-book ; one testament ; ten bushels of

corn or wheat ; fifty pounds of bacon, beef, or pork, or one barrel of

fish ; all farming tools necessary for one laborer ; one bedstead, bed, and

bedding for every two members of the family, and such other property,

to the value of fifty dollars, as may be selected by three disinterested

freeholders, appointed by any justice of the peace in the county, upon

application made by the defendants.

Ohio.—Every person, the head of a family, can hold exempt from

execution the wearing apparel of the family ; the bedsteads, beds, and

bedding necessary for use ; one stove and pipe, used for cooking, or

warming the dwelling ; fuel actually provided for use sufficient for sixty

days' consumption ; one cow ; or household furniture, if the debtor own

no cow, to the value of fifteen dollars ; two swine, or the pork therefrom ;

or if the debtor own no swine, furniture to the value of six dollars ; six
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sheep, the wool shorn therefrom, and the cloth and articles manufactured

from the wool ; or, in lieu of sheep, furniture to the value of ten dol

lars ; and sufficient food for the exempt animals owned by the debtor,

for sixty days; also, the bibles, hymn-books, psalm-books, testaments,

and school-books used in the familv, and all family pictures; also, any

amount of provisions actually prepared and designed fur thu sustenance

of the family, to the value of forty dollars, to be selected bv the debtor;

and articles of household or kitchen furniture necessary for himself or

family, to the value of thirty dollars ; also, the tools and implements se

lected by the debtor, to the value of fifty dollars, and necessary in car

rying on his trade or business. All questions arising as to the number

of beds necessary for the family, the amount of fuel necessary for sixty

days, the quantity of food for the support of the animals ^fcempt, etc.,

are determined by two disinterested freeholders selected by the officer

holding the execution. These also appraise the property claimed by the

debtor as exempt. Burial-grounds, so recorded in the recorder's office

of the county in which they are situated, or which have been used as

such for fifteen years, are exempt from 'execution.1 So, also, are a notary's

seal and his registers and official documents.

Homestead.—The family homestead is exempt from sale on execution,

provided it does not exceed five hundred dollars in value.

The officer holding the execution, on application of the debtor or his

wife, must, if he intend levying on real estate, including the homestead,

cause sworn appraisers to set off by metes and bounds to the debtor,

a homestead not exceeding five hundred dollars in value. This appraise

ment is returned on the execution, and recorded in the office of the coun

ty clerk. Upon good cause shown by either party, the court out of which

the writ issued, will order a reappraisement and assignment of the home

stead. If no application is made during the lifetime of the debtor, his

widow may make one at any time before the sale.

On petition of executors or administrators to sell the lands of any de

cedent to pay his debts, if the deceased has left a widow or minor child

or children unmarried, and composing a part of his family at the time

of his death, the appraisers shall set apart a homestead, and the home

stead shall remain exempt so long as any unmarried minor child resides

thereon, although the widow may have previously died, and although

the pai ent from whom the homestead descended may have left neither

wife nor husband surviving. Every widow or widower having an un

married child or children residing with him or her, and married persons .

living together as husband and wife, though without children, are entitled

to the privileges of homestead exemption, as also are persons owning

dwellings occupied by themselves as homesteads, though built upon land

owned by another. #

When, in the opinion of the appraisers, it would materially injure the

property of the debtor to separate the homestead, the plaintiff in execu

tion receives in lieu of the proceeds of the sale such a sum annually,

; forty dollars, as the appraisers shall decide upon as a reasonable

d he continues to receive this rent in quarterly payments until

, interest, and costs are paid. The payments are to be made

, and if within ten davs after the payment becomes due the de

' . 8
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fendant does not pay the same, the officer proceeds to sell the homestead,

observing the same process provided in other cases for the sale of real

property. But the homestead can not be sold for less than its appraised

value. The plaintiff, when in receipt of rent, may cause a reappraise-

ment as often as once in two years, and the rent shall be paid according

to the new appraisement ; if between any two appraisements the value

of the homestead has not increased one hundred dollars, the costs of the

appraisement must be paid by the plaintiff.

The statute of exemption does not affect any lien upon the homestead

for the purchase money, or the lien of any mechanic or other person for

' labor performed, or materials furnished for the erection of the dwelling,

or any claim for the non-payment of taxes. No sale of any real estate

under a mortgage not executed by the wife of the debtor, if he have one,

can affect the right of the debtor's wife or family to have a homestead

assigned them under the provisions of the statute.

Pennsylvania.—In this state, property to the value of three hundred

dollars, over and above all the wearing apparel of the defendant and his

family, and all bibles and school-books used in the family, are exempt.

The debtor must elect to retain either real or personal estate of the value

mentioned. Bonds, mortgages, or other contracts for the purchase

money of real estate, are excepted from the operation of the statute.

If the debtor, when real estate is seized, fails to make his election to

retain real estate, he is not entitled to three hundred dollars from the

proceeds of the sale. The claim to personal estate, in order to avail the

defendant, must be made before the sale ; and if he neglect to enter his

claim, he thereby waives all benefits to be derived from the statute. If

the debtor waives his right to the exemption by agreement with one ex

ecution debtor, it is a waiver as to all other creditor,?. The widow or

children of a deceased debtor may retain property belonging to his estate,

to the value of three hundred dollars, and the executor or administrator

can not sell the same, but must suffer it to remain for the use of the

widow ann^amily, unless the claim be founded on a lien for the purchase

money of real estate.

Rhodr Island.—The household furniture and family stores of a

housekeeper, providing the whole, including beds and bedding, does not

exceed two hundred dollars in value, are not liable to attachment on any

» writ or warrant. The wearing apparel of a housekeeper and of his fam

ily ; one cow ; one hog ; his working tools, to the value of fifty dollars,

are exempt. The working tools, to the value of fifty dollars, and the

necessary wearing apparel of any debt, are not liable to distress or at

tachment, g'

South Carolina.—In this state the following property is exempt from

execution : To each family, two bedsteads, beds, and bedding ; one spin

ning-wheel, and two pairs of cards; one loom ; one cow and calf ; ordi

nary cooking utensils ; and provisions to the value of ten dollars. If the

debtor be a farmer, the necessary farming implements ; if a mechanic, the

tools of his trade.



1854.] Exemption Laws of every SiaU. . 115
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Homestead.—A dwelling-house, with the appurtenant buildings, and

fifty acres of land, and one horse, and provisions to the value of twenty-

five dollars, are exempt, provided the real estate is without the limits of

a city or town corporate, and does not exceed five hundred dollars in

value.

Where the debtor owns more than fifty acres of land, three commis

sioners are appointed, whose duty it is to set off fifty acres, including the

dwelling, in the manner most favorable to the family of the debtor, the

remainder of the estate remaining liable. If the fifty acres exceed five

hundred dollars in value, by the estimate of the majority of the commis

sioners, they proceed to reduce it in extent, uniil its value reaches that

limit. Such commissioners are appointed by the clerk of the court on

the application of either plaintiff or defendant.

A record is kept by the clerk of eacli county court, containing the ap

pointments and the returns of the commissioners.

Tennessee.—The following articles are absolutely exempt from attach

ment, or any process, civil or criminal, and it is a misdemeanor in any

officer to levy upon them : One cow and calf ; one bedstead, and bed

containing not more than twenty-five pounds of feathers ; two sheets ;

two blankets, and one counterpane. When the family of the debtor con

sists of more than six children, an additional feather bed and an ad-

•Jtional cow and calf are exempt for every three children. The follow

ing are also exempt from execution : six knives and forks ; six plates ;

one dish ; one pot; one Dutch oven ; one spinning-wheel; one pair of

cotton cards; one chopping-axe ; five sheep; ten swine; all fowls and

poultry ; family bible and hymn-book ; one loom ; five bundled bundles

of oats; five hundred bundles of fodder; ten bushels of wheat; one

stack of hay ; one man's saddle and one side saddle ; one bridle ; ox

cart, yoke, ring, staple, and log-chain ; one farm-horse, mule, or yoke of

oxen ; six hundred pounds of pork or bacon ; twenty barrels, or one

hundred bushels, of corn; one plow and plowing-gear ; x>ne hoe;

one iron wedge ; one set of mechanics' tools, necessary for onc^vorkman

at any trade ; and the arms and equipments of the militia.

In case of the death of the head of a family, the above property is

exempt in the hands of his widow ; or, if she did not survive him, in

those of his representatives, for the benefit of his children.

Homestead.—Before any person can be entitled to the benefit of the

homestead exemption act, he must declare his intention of claiming the

homestead, by having a declaration and notice of such intention signed,

scaled, and witnessed, and duly registered in the register's office in the

county wherein the homestead is situated ; and the exemption of the

homestead dates from Slid after this registration. The homestead of

every housekeeper, or head of a family residing within the state, to the

value of five hundred dollars, and consis ing of a dwelling-house and

out-buildings, and the land appurtenant thereto, occupied as a homestead

by the head of the family, shall be exempt from attachment and execu

tion, where the cause of actio^i accrued after, the first of January, 1853.

The homestead must be set out of flie real estate levied on, by three

disinterested freeholders, and only the remainder sold. If the home
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stead can not be set apart, the whole must be sold, and five hundred dol

lars of the proceeds paid to the clerk of the court from which the judg

ment issued, to be used by him only for the purchase of another home

stead. The surplus proceeds of the sale are applied on the execution.

The widow of a housekeeper, or in the event of a divorce resulting from

the husband's misconduct, the wife is entitled to all the benefits of the

exemption ; so, also, are children during their minority. To become en

titled to the benefits of the exemption, the person claiming them must

permanently reside on the homestead. The homestead, when owned by

a married man, can only be aliened on mortgage by joint deed of hus

band and wife, except for payment of the purchase money. The home

stead is subject to sale for all state, county, or corporation taxes, legally

assessed thereon.

The person to whom a homestead is set apart, must, within one year

after the delivery of the certified description of the real estate set apart

by the freeholders, have the same registered in the register's office of the

county wherein the land may be, in order to obtain a valid title thereto.

Texas.—There is exempt from execution, household and kitchen fur

niture, to the value of two hundred dollars ; farming implements, to the

value of fifty dollars ; the tools, apparatus, and books appertaining to

the trade or profession of any citizen ; five milch cows ; one yoke of

oxen, or one horse ; twenty swine ; and provisions for one year. •

Homestead.—The homestead of a family, when without the limits of

a city, town, or village, must not contain more than two hundred acres

of land ; when within such limits, it must not exceed two thousand dol

lars in value. The homestead can not be seized in execution, nor can it

be alienated, when owned by a married man, without the consent of the

wife.

Vermont.—In this state, there is exempt from execution, such suitable

apparel, bedding, tools, arms, and household furniture as may be neces

sary for supporting life ; one cow ; the best swine, or the pork of two ;

ten sheep, and one year's product of the same, wliether in wool, yarn, or

cloth ; forage sufficient for one cow and ten sheep through one winter ;

ten cords of firewood ; ten bushels of grain ; twenty bushels of' potatoes ;

such military arms and nccouterments as required by law ; all growing

crops ; the bibles !ind other books used in the family ; all gravestones

lettered ; three swarms of bees, their hives, and the produce in honey ;

and two hundred pounds of sugar.

Homestead.—The homestead of every housekeeper or head of a family,

residing within the state, consisting of a dwelling-house, out- buildings,

and the lands appurtenant thereto, occupied by1 the housekeeper as a

homestead, and the yearly products thereof, the whole not to exceed five

hundred dollars in value, are exempt from attachment or execution, in all

cases where the cause of action occurred subsequent to the first day of

December, 1850, excepting when the cause of action occurred previous

to, or at the time of, the purchase of the shomestead, or the action be

brought to enforce the payment of taxes legally assessed.

Whenever the real estate of a housekeeper or the head of a family is

9
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levied upon, such portion as he may occupy as a homestead, or may

elect to regard as such, to the value of five hundred dollars, is set out

to liim by the appraisers on the execution, upon their oaths, and the re

mainder only is set off to the execution creditor.

Whenever the personal estate of any housekeeper or head of a family

shall be attached, or taken in execution, and the debtor shall claim, and

the creditor deny, that the same, or any part thereof, is the annual pro

duce of the homestead, the officer holding such attachment on execution

shall cause the same to be ascertained and set out to such debtor by ap

praisers lo be appointed and sworn as in the case of a levy upon hmds.

A statement of the proceeding must form part of the return upon the

attachment or execution. The expenses of setting off a homestead, or

the yearlv products of one, are charged upon the execution.

If a housekeeper or head of a family decease, leaving a widow, his

homestead wholly passes to his widow and children, if any there be, in

direct course of descent, not subject to the payment of the debts of the

deceased, unless made specially chargeable thereon, and, if necessary,

the probate court appoints a commission to set out to the widow, or widow

and children, the homestead.

The homestead can not be alienated or mortgaged by the owner, if a

married man, except by joint deed of husband himself and wife, execu

ted and acknowledged in the manner prescribed for the conveyance of

lands of married women, excepting that at the time of the purchase of

the homestead, and to secure the payment of the purchase money, the

husband may execute a mortgage without the consent of his wife. The

time when the deed to the owner of a homestead is left in the town

clerk's office for record, is deemed the time of purchase for all purposes

mentioned in the homestead exemption act. The costs and expenses of

setting out a homestead, or its yearly products, as provided by law, are

charged in the officer's bill of fees upon the writ or execution.

Virginia.—No growing crop of any kind, not severed, shall be liable

to distress or levy, except Indian corn, which may be taken at any time

after the fifteenth of October in any year. If the debtor be a father or a

husband, the following articles are exempt : One bed and bedding ; six

chairs ; one table, and the necessary kitchen furniture ; one loom and its

appurtenances ; one spinning-wheel and one pair of cards ; one axe ; five

barrels of corn ; five bushels of wheat, or one barrel of Hour ; two hun

dred pounds of bacon or pork ; and forage or hay to the value of five

dollars. Slaves can not be levied on without their owner's consent, if

there be other property not exempt sufficient to satisfy the execution.

Wisconsin.—The following articles are exempt from attachment or

sale on any final process. The family bible, family pictures, school-books,

or library ; a seat or pew in any house of public worship ; and places

of sepulture ; all wearing apparel of the debtor and his family ; all bed

steads, beds, and bedding used by the family ; all cooking utensils, and

other household furniture, to the value of two hundred dollars ; two

cows ; ten swine ; one yoke of oxen, and a horse, or, in lieu of them, a

span of horses ; ten sheep, and the wool therefrom, either as raw mate
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rial, or manufactured into yarn or cloth ; necessary food for the support

of the stock mentioned, for one year, whether provided or growing, as

the debtor may choose ; one wagon, cart, or dray ; one sleigh ; one

plow ; one drag ; and other farming utensils, including taekle for teams,

to the value of fifty dollars. Provisions and fuel necessary for one year's

consumpiion ; the tools and implements, or stock in trade, of any me

chanic, miner, and other person, used and kept for the purpose of carry

ing on his tmde or business, to the value of two hundred dollars ; the

library and implements of any professional man, to the value of two

hundred dollars ; all of which articles are to be chosen by the debtor or

his agent or representative. Monev arising from insurance on property

exempt, which has been destroyed by fire, can not be seized on execution.

Homestead.—A homestead consisting of not over forty acres of land,

used for agricultural purposes, with a dwelling-house thereon, and its

appurtenances, to be selected by the owner, and not included in any

town-plot, city, or village ; or instead, land not exceeding one fourth of

an acre, within a town-plot, city, or village, with a dwelling-house there

on, and its appurtenances, owned and occupied by any resident of the

state, is not subject to forced sale. This exemption does not affect me

chanics' or laborers' liens, or extend to auy mortgage lawfully obtained.

A mortgage or other alienation of a homestead by the owner, if a mar

ried man, is not valid unless the wife join in the deed.

When the owner of a homestead dies, leaving infant children, it is ex

empt from the payment of his debts ; and no administrator or executor

has a right to the possession of an estate so exempt, or to the rents and

profits of the same.

THE EXECUTION OF WILLS.

Thb laws of our several states give very precise directions respecting

the modes by which the wishes of men respecting the disposal of their

property after their death, must be authenticated in order to be ef

fectual. In their leading features the systems adopted in different

jurisdictions have much in common, while they differ somewhat in

their details.

What is commonly known as a will, is a written instrument, execu

ted with peculiar formalities, and purporting to direct the mode in

which the estate of the party executing it shall be disposed of after

his decease.

The party executing it is the testator. The instrument should con

tain an assertion that it is the testator's will, and should embody a

clear and intelligible statement of the wishes which he desires to have

carried into effect. It must be authenticated by the testator's signature.

This is usually placed, and in some states is required to be, at the

foot of the will, as a subscription. The testator should subscribe his

name personally. But as it is^ rule of law that a party may sign a

paper by causing his own name, to lie written by another person in his

presence, and by his express flirection, as effectually as if he himself
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performed the manual task of writing, a signature so affixedjs in most

states a sufficient signature to a will. The signature should be affixed

in the presence of witnesses, or if this is not done, it is necessary that

the testator should declare or acknowledge, in the presenceof witnesses,

two or three, or even more in number, as may be required by the

laws of the state, that the instrument is his last will. These witnesses

must attest the execution of the will in the presence of the testator.

They do this by subscribing a short paragraph, written at the foot of

the will , fx> the lollowing effect:

4
FORM OF ATTESTATION. . . >

" Signed, published, and declared by the said (name of testator), as

his last will and testament, in the presence of us, who, at the request

of the said (name of testator), and in his presence and in the presence

of each other, have hereunto subscribed ojr<pames as witnesses."

»

> Witnesses' names.

This form of attestation may be used in any state, except that where

a will is required to be under seal, the opening elauseTshould be " signed,

sealed, published," etc., and excepting also that it is generally desir

able that the witnesses state their places of residence. ^ -

The witnesses selected should be such as in age, character, intelli

gence, and other respects, are competent to testify to the facts which th%y

attest, and others which may lie within their knowledge, before the

court to which the proof of wills is intrusted. It is particularly import

ant that no person, nor, indeed, the husband or wife of any person, to

whom property is given in the will, should be relied upon < as a wit

ness.

It is substantially in this mode that the instrument known as a'will

is to be executed ; but there are certain emergencies in which, in many

jurisdictions, wills may be made orally, within limits prescribed as to

the amount or nature of the property bequeathed, or the personal char

acter of the testator. Sncli wills are technically known as nuncupative.

In making a nuncupative will the testator states his wishes to friends

within healing, announcing them as constituting his las* will and testa

ment, and they are reduced to writing, from recollection, by those to

whom they were intrusted. The privilege of making these wills is in

general restricted to cases of emergency, forbidding the execution of a

written will. *

The following is a concise summary of the statutory provisions on the

subject peculiar to each state. The reader will understand tluvt the

will should be executed according to the general principles above

stated, except so far as modified by the special directions now given.

Alabama.—Three witnesses are required. Nuncupative wills may

be established when the testator in his last illness states his will to

persons around him. . I. mf^
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Arkansas.—The testator's signature must be placed at the foot of

the will.. If the testator's name is written for him by another, such

person must write his own name as witness, also stating that he signed

the testators name* in -hisrpresence and at his request. The testator

must, at the time of signing the will, or of acknowledging the signature,

,as the case may be, declare the instrument to be his last will and tes

tament. Two, witnesses are required, and their signatures must be

placed at the foot of the will, and affixed by the testator's request.

lf^ however, the whole will and the signature to it be written By the tes

tator's own hand, witnesses are not required, as the will may be proved

by the unimpeachable testimony of three or more disinterested wit

nesses to the handwriting and signature. But no such will can be

pleaded in bar of a will attested in due form.*

f.
California.—Two witnesses are required to the written will. Mar

ried women may make a will, but to insure its validity the written

consent of the husband must be annexed, unless authority to make a

will was granted to the wife by ante-nuptial contract. The consent of

the husband must be attested by witnesses, just as a will is required to

be*attested.

Nuncupative wills are valid within the following limits. The estate

must not exceed five hundred dollars. The will must be proved by

two witnesses present when it was made ; and it must be proved that

when |fce testator pronounced it, he, in effect, called on some one to

witness that it w#s his will. It must have been made during the last

sickness of the testator, and at his dwelling-house, or where he had

been residing ten. days or more, except in the case of a person taken

sick and dying away from home. -But these provisions do not prevent

soldiers in actual service, or mariners on shipboard, from disposing of

personal property by nuncupative will.

Cqnne<

South C

cticut : also, Florida, Maine, Massachusetts, Rhode Island,

Carolina.—It is sufficient to say of these states, that three wit-

to a will are required.

ei.aware : also, Illinois, Indiana, Kentucky, Michigan, Missouri,

New Jersey, Tennessee, Wisconsin.—Two witnesses to a will are

sufficient In other respects, the execution should be according to our

general directions above given.

Georgia.—If the will is to pass real property, three witnesses are

required ; if personal only, two are sufficient.

Iotfa.—Two witnesses are sufficient. Property not exceeding three

hundred dollars in value, may be bequeathed by nuncupative will, if

proved by two witnesses. Soldiers in actual service, ancl mariners at

sea, may also dispose of personal property by nuncupative will.

Louisiana.—In this state, wills are either nuneupalive, mystic, or

vlographk. The nuncupative, or open will, may be made in two ways :
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by public acts, or by act under private signatures. If i

will must be taken down by a notary public, in the presence of wit

nesses, at the dictation of the testator—must be read over to him, also

in the presence of witnesses—and must be' signed by him—all at one

time, and without interruption. The witnesses mtlst be three in number

if residents of the place where the will is to be executed ; if otherwise,

five. They must sign the will as witnesses, or if they can-not all write,

it sign for them all. If the second mode is adopted,

write the will or cause it to be written in the presence

may present it to them already prepared, declaring it

sis last will. But in cither case'the will must be read to the

witnesses in presence of the testator, either by one of the witnesses or

by the testator himself. The number of witnesses required is five if

residents of the place, seven, if not. The will mfst be signed by the

testator if he is able, and by the witnesses, or if all can not write, by

two at least, and the others must affix their mfrks.

The mystic, or secret^estament, must be signed by testator, and

presented, sealed up in an envelop or Otherwise, to a notary and

seven witnesses, and acknowledged to them by the' testator to be his

will, written by himself or at his dictation, and signed by him. The

testator, the notary, And the witnesses, or at least twj| of then

sign an attestation called the act of superscription, indorsed

notary upon the will or envelope. yf

The olographic will must be written, dated, and signed wholly by

the hand of the testator. It is subject to no other form, and may be

made anywhere, even out of the state.

Women, children under sixteen, slaves, persons insane, deaf, dumb,

or blind, or who are declared by the criminal laws incapable of exer

cising civil functions, are incompetent as witnesses. Heirs and leg

atees may witness the mystic, but not the nuncupative will.

Maryland.—Three witnesses are required. A married woman

bequeath her property or a part of it to her husband, or to any

person. But the consent of the husband must be subscribed to

will, it must be made sixty days before the wife's death, and she mil

be examined by the witnesses apart from her husband, as if the instr

ment were a deed.

Mississippi.—Three witnesses are required, except when the will is

wholly written and signed by the testator. None are then necessaiy.

New Hampshire.—Wills must be under seal, and attested by three

witnesses. - ;

■*

New York.—The testator's signature must be at the foot of the

will, and he must declare to the witnesses at the time of the attesta

tion, that the instrument is his last will and testament. Two wit

nesses are necessary, and they are required, under penalty, to write

their respective plaees of residence opposite their signatures.

! required,

opposite tl
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North Carolina.—The will must he attested by two witnesses, ex

cept that a will may he established without such attestation if fuund

among the testator's papers, written in a hand generally recognized as

his by his acquaintances,- and proved to be genuine by the testimony

of three witnesses, and if it contains the testator's name subscribed to

it or inscribed iu some part of it.

Ohio.—The signature of the testator must be at the foot of the will,

and it must be attested by\wo witnesses. •

A nuncupative will is valid in respect to personal estate, if it is

proved that the testator \vasK>f sound mind and under no restraint,

that he made'the will during his last sickness, and called on some one

to witness that it was his will, and if the will is reduced to writing and

attested by two witnesses within ten days after it was declared.

1Pennsylvania.—Wills must be in writing, and proved by two wit

nesses. tJnless the extremity of a last sickness prevents, the tes

tator's signature must be affixed, and this at the end of the will.

• Texas.—Two witnesrw, above fourteen years of age, must attest

wills not wholly written in testator's own hand.

In Texas, no person can deprive his descendants of more than one

fourth of his property by will.

Vkrmont.—Wills must be attested by three witnesses subscribing

in the presence of the testator and of each other.

Virginia.—Two witnesses are requisite, unless the will is wholly

written by the testator.

ERIE RAILROAD SUBSCRIPTIONAD SI

The grand jury of Philadelphia having desired to take some action to

nt the subscription by the county commissioners of $2,000,000 to

mbury and Erie Railroad, asked the opinion of the district at-

as totheir power in the premises. Mr. Reed replies in his

n that the grand jury had better not take any immediate action.

Judge Thompson, who was appealed to, remarked that—

"^The matter charged here is, that the county commissioners are

about to do something contrary to law. This does not bring them

within the province of a criminal court, which is a court of punishment,

and not of restraint, except in case of nuisance, etc. The offense must

actually have been committed before it interferes. The fear of the

grand jury is, that an offense is about to be committed. It is for the

court to see that individuals innocent of crime are not harassed or

injured by any action of the grand jury.

JfcLe
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CONDENSED REPORTS OF RECENT CASES.

MUNICIPAL SUBSCRIPTIONS TO RAILROAD CORPORATIONS.

1st. In determining whether an act of the legislature is constitutional, we must look to the body
or the constitution ilaelf for the reasons. The general principles or justice, liberty, and right, not

contained nor expressed in that instrument, nre no proper elements to base a judlehd decision upon.
2d. If such an act he a written general grant of lefriajative power; that is. if heiugaluw, and if

It be not forbidden expressly or impliedly, either by the slate or federal constitution, it is valid.
8d. To make it void, it must be elearly'noi an exercise ofjegislattve authority, or else be forbidden

so plainly as to leave the case free from all doubt. I
^h. An act of Assembly authorizing subscriptions by a city to the stock of n railroad corporation

is not f -rbidden in article first, section thirteenth of the stide constitution ; that section not being a
restriction npon the legislative authority of the two houses, but a bestowal of privilege upon the
separate branches.

5th. Such at t does not impair the obligation of any existing contracts, nor does it attempt an im
possibility by creating a contract; but merely authorizes the corporations to make one, if they shall
see proper.

6 h. This is not such nn injury to plaintiff's lands, goods, or person, that they are entitled to judi
cal remedy for ii, agreeably to section eleven, article nine. It is no injury at all, except on the
gratuitous assumption that it is forbidden in some other part of the constitution.

7th. It does not viulate the right of acquiring, pnnm ssl tift, or protecting property secured by sec
tion first, article nine. The right of property is not so absolute but that it may be taxed for public

8rh. This is not a taking of private property for public use without compensation, contrary to
'eetion tenth, article nine. Whan property is not seized and directly appropriated to public uae,
though subjected in the hands of the owner to grailer burdens than before it is not taken.

9th. It can not be said that the plaintiffs will be deprived of their property in violation of section
eleventh, article nine. The settled meaning of the word " deprive," as there used, la the same as
that of " taken" in section ten. .

10th. An act of Assembly to authorize the taking of private property for private use would Ite un
constitutional, because it would not be legislation, but a mere decree between private parties; but
this is no taking in any sense. f..r any purposes or for any uses.

llth. Plaintiffs have no ground for complaint against the acts of Assembly now in question be
cause they authorize the creation of a public debt, of which they may be required hereafter to pay
a part in the shape of taxes for by taxation alone can any harm ever come to them.

12th. If it be within the scope of our legislative powers, with consent of the local authorities, to
permit a-stssmenis of local taxes, for the purpose of assisting the corporation to build railroads,
bearing to tax payers the relation which these roads do, then the laws complained of are
Lonable

I '' t Taxation Is a legislative right and duty which must be exercised by the Qenei
through the medium of laws passed by them under their authority.

Uth. The power of the Assembly with reference to taxation ts limited by their own discretion.
For its abuse, members are accountable to nobody but their own constituents.

15th. Ky taxation is meant u,certjdn mode of raising revenue, for public purposes, in which the
corriiiiuniiv t!ii:t pajs it have an interest. The ri^ht of the state to lay taxes has no greater extent
than this.

16 h. '1 h« act of a legislature authorizing contributions to be levied for a mere private purpose,
or for a purpose which, although public, is one in which the people, from whom they are exacted,
have n■, intercsl. would not tie law. but a sentence commanding a judicial payment of a certain
sum by one portion or clean of people to another—the power In make such a law is not legislative
but judie'nl, and was not given to the Assembly by the general grant of legislative authority.

17th. Hut to make a tax law unconstitutional, when thus granted, it must be apparent that the
community taxed can have no possible Interest in the purpose to which (beif money is to be ap
ptied. This is more especially true if it be a local tax. Local authorities have themselves levied
taxes in pursuance of an act of Assembly. ' • '
1Mb. If. therefor-, mnking a railroad he a mere private affair, or If the people of Philadelphia

have manifestly nn Interest in the railroads which run to and toward the city from Easton and from

Who Lng. then the laws are unconstitutional.
1Mb. But if railroads are not private affairs, are but public improvements, then it is the right

and duly of the slato to advance commerce and promote the welfare of the people, by making
them, or causing them to be made, at the public ext>ense.

20th. If the sin to declines to make desirable or public improvements, she may permit It to be
done by ennipnnl s. The fact that it is made by a private corporation docs not take away its char
acter as a public work.

2tst, The right of the company by which it is made to be compensated for the expense of con-
't-U'tmg It, by taking tolls fir its use. though it gives the corporation an interest in it, does not
extinguish the interest or the public, nor make the work private, heeaiise. to say nothing oi
advmiiagea, though the public may pay toll, still they can travel on it mu.-h cheaper than « it bout iL

S2d. The- stale may. therefore, rightfully aid in the execution of such pubtic wike^ d, legating
to corporations the right of eminent domain, as she always dues, or by the execution of the tax ire;
power, as she docs very often.
tM. The right of loeal authorities to tax a PXflflBr/lty for local improvement id as clear a

ri^ht u to lay a general tax lor auy public purpose whatsoever.
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24th. If the mule having constitutional power ran <rente a Mntc debt by a subscription In behnir
of the whole people the stock of private corpornlions engaged tn making public works, H fol-
iows from vhat Ins been bef.re snid that she may nnthorize a city or district to do the same thing,
provided sur-h city or district has a special iuter« st In the work to be so aided.

25th. There is not n ease in which we can determine as niatter of law thnt the city has no inter
est in Ihe propust -d railroads. Thnt Ihis is true as matter of fact has not even been asserted In
argument : only n little more tlino intimated.

26th. If the teirijdninru and Ihe councils decide that Ihe city has an Interest larrre enoogh to justify
thrse Miti-criptious we can not gainsay this without declaring all interest to be flatly impossible,
and to do ttmt would l>e nltturd. ,

27th. Finally, if the authorities of the cily, in accordance with their charter, and with certain
laws suppleincniHry thereto, ure atxnit to create a puldie debt for public purposes. In which the
city has ah interest, it will be as valid and binding is If it had been legally contracted to accom
plish any oilier public purpose for the benefit of the city. Oplnloi. of alt Ihe judges.

Sharpies et al vs. The Mayor, etc. , of Philadelphia * Supreme Court of Penn

sylvania at Pittsburg, Sept., 1863.

In 1852, the legislature of Pennsylvania passed an act authorizing the

corporate authorities of Philadelphia city to subscribe for shares of the

stock of the Philadelphia, Easton, and Water Gap Railroad Company ; to

raise the money to pay for the stock by a loan on the credit of the

city ; and to make provision fur payment of the principal and interest

of the loan, as in other cases of loans to the city. Soon afterward, an

other act was passed, authorizing a similar subscription to the stock of

the Hempfield Railroad Company. Neither of these railroads passed

through Philadelphia citii. One terminus of the Philadelphia, Easton,

and Water Gap Railroad appears to have been near the northern boun

dary of the city, yet without it; but the Hempfield road was distant

at its nearest point about three hundred miles from Philadelphia.

By ordinances of the city councils, the mayor was authorized to sub

scribe for 10,000 shares in the stock of each of these railroads. The

plaintiffs, who were residents of the city, and owners of property and

tax payers therein, filed this bill, praying an injunction to restrain the

mayor from carrying these ordinances into effect.

' None of the facts were disputed, nor was any question raised upon

the construction of the acts of Assembly, or of the ordinances. The

simple question was, whether it was within the power of the legislature

to authorize the city authorities to make subscriptions to the stock of a

company, and to resort to taxation, if necessary, as a means of paying

therefor. Upon this question the members of the court delivered the

following opinions : •

Black, C. J.—The sole question is, whether the legislature can pass

a valid act giving to a municipal corporation the power of subscribing

to the stock of a railroad company. This is beyond all comparison the

most important cause that has ever been in this court since the forma

tion of the government. The fate of many most important public im

provements hangs on our decision. If all municipal subscriptions are

void, railroads which are necessary to give the state those advantages,

to which every thing else entitles her, must stand unfinished for years

to pome, and large sums already expended on them must be lost. Not

less than fourteen millions of these stocks have been taken by boroughs,

* The official report of thls great case ufttbt jet published. These opinions have been revised for
this periodical by the judges themselves.
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counties, and cities within this commonwealth. They have uniformly

been paid for eitber with bonds handed over directly to the railroad

companies, or else with the proceeds of similar bonds sold to individu

als who have advanced the money. It may well be supposed that a

large amount of them are in the hands of innocent holders, who have

paid for them in good faith. We can not award the injunction asked

for, without declaring that all such bonds are as destitute of legal va

lidity as so much blank parchment. Besides the deadly blow it would

give to our improvements, and the disastrous effect of it on the private

fortunes of many honest men, at home and abroad, it would seriously

wound the credit and character of the state, and do much to lessen the

influence of our institutions on the public mind of the world.

The reverse of this picture is not less appalling. It is> even more

so, as some view it. If the power exists, it will continue to be exerted,

and generally it will be used under the influence of those who are per

sonally interested, and who do not see or care for the ultimate injury

it may bring upon the people at large. Men feel acutely what affect

themselves as individuals, and are but slightly influenced by public con

siderations. What each person wins by his own enterprise, is all his

own; the public losses are shared by thousands. The selfish passion is

intensified by the prospect of immediate gain - private speculation be

comes ardent, energetic, and bold, while public spirit—cold and timid at

the best—grows feebler still when the danger is remote. Under these

circumstances it is easy to see where this ultra-enterprising spirit will end.

It carried the state to the verge of financial ruin ; it has produced revul

sions of trade and currency in every commercial country ; it is tending

now, and here, to the bankruptcy of cities and counties. In England,

no investments have been more disastrous than railway stocks, unless

those of the South Sea Bubble be an exception. In this country they

have not generally been profitable. The dividends of the largest works

in the neighboring states, north and south of us, have disappointed the •

stockholders. Not one of the completed railroads in this state has uni

formly paid interest on its cost. If only a few of the roads projected in

Pennsylvania should be a$ unfortunate as all the finished ones, such a

burden would be imposed on certain parts of the state, as the industry of

no people has ever endured without being crushed. Still, this plan of im

proving the country, if unchecked by this court, will probably go on un

til it results in some startling calamity to rouse the masses of the people.

But all these considerations are entitled to no influence here. We

are to deal with this strictly as a judicial question. However clear our

convictions may be that the system is pernicious and dangerous, we

can not put it down by usurping authority which does not belong to

us. That would be to commit a greater wrong than any which we could

possibly repair by it. So on the other hand, the loss to the bond-hold

ers, the ruin of the railroad companies, the injury to the commerce,

and even the stain on the character of the state, are considerations

which can not be weighed for a moment in any scale of ours against

the constitutional rights of the parties before us. We will therefore

address ourselves to the serious business of ascertaining whether the

laws in i uestion do violate the constitution or not.
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It is important, first of all, to settle the rule of interpretation. This

can be best done by a slight reference to the origin of our political sys

tem. In the beginning the people held in their own hands all the power

of an absolute government. The transcendent powers of parliament

devolved on them by the revolution. (1 Bald., 320 ; 8 Wheat., 5S4 ;

2 Pet , G;ut.) Antecedent to the adoption of the federal constitution,

the power of the states was supreme and unlimited. (3 Serg. i£ R.,

08.) If the people of Pennsylvania had given all the authority which

they themselves possessed, to a single person, they would have created

a despotism as absolute in its control of life, liberty, and property, as

that of the Russian autocrat. But they delegated a portion of it to

the United Slates, specifying what they gave, and withholding the rest.

The powers not given to the government of the Union were bestowed

on the government of the state, with certain limitations and exceptions,

expressly set down in the state constitution. The federal constitution

confers powers particularly enumerated ; that of the state contains a

general gi ant of all powers liot excepted. The construction of the for

mer instrument is strict against those who claim under it ; the interpre

tation of the latter is stritt against those who stand upon the excep

tions, and liberal in favor of the government itself. The Federal Gov

ernment can do nothing but what is authorized expresslv, or by clear

implication ;' the state tfiny do whatever is not prohibited.

The powers bestowed on the state government were distributed by

the constitution to the three great departments—the legislative, the ex

ecutive, and the judicial. The power to make laws was granted in

section 1 of Art. 1, by the following words: " The legislative power

of thistCnmmoiiwealth shall he vested in a General Assembly, w hich shall

consist of a Senate and House of Representatives." It is plain that

the force of these general words, if there had been nothing elsewhere

to qualify them, would have given to the Assembly an unlimited pow

er to make all such laws as they might think proper. They would

have had the whole omnipotence of the British parliament. But the

absolute power of the people themselves had been previously limited

by the federal constitution, and they could not bestow on the legisla

tive authority which bad already been given to Congress. The judicial

and executive powers were, also, lodged elsewhere, and the legislative

department was forbidden to trench upon the others by an implication

as clear as words could make it. The jurisdiction of the Assembly

was still further confined by that part of the constitution called the
"Declaration of Rights,M>whtch, in twenty-five sections, .carefully enu

merates the reserved rights of the people, and closes by declaring that

" every thing in this article is excepted out of the general powers of the

government, and shall remain forever inviolate." The General Assem

bly can not, therefore, pass any law to conflict with the rightful author

ity of Congress ; nor perform a judicial or executive function ; nor vio

late the populai -privileges reserved by the Declaration of Rights, nor

change the organic* structure of the government, nor exercise any other

power prohibited in the constitution. If it does any of these things,

the judiciary claims, and in clear cases has always exercised, the right

to declare such acts void.
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But beyond that there lies a vast field of power, granted to the

legislature by the general words of the constitution, and not reserved,

prohibited, or given away to others. Of this field the General Assem

bly is entitled to the full and uncontrolled possession. Their use of it

can be limited only by their own discretion. The reservation of some

powers does not imply a restriction on the exercises of others which are

not reserved. On the contrary, it is a universal rule of construction,

founded on the clearest reason, that general words in any instrument

or statute are strengthened by exceptions and weakened by enume

ration. To me it is as plain that the General Assembly may exercise

all powers which are properly legislative, and which are not taken away

by our own or by the federal constitution, as it is that the people have

all the rights which are expressly reserved.

We are urged, however, to go further than this, and to hold that a

law, though not prohibited, is void, if it violates the spirit of our insti

tutions, or impairs any of those rights which it is the object of a free

government to protect, and to declare it unconstitutional if it be wrong

and unjust. But we can not do this. It would be assuming a right to

change the constitution, to supply what we , might conceive to be its

defects, to fill up every cavsus omissus, and to interpolate into it what

ever in our opinion ought to have been put there by its framers. The

constitution has given us a list of the things which the legislature may

not do. If we extend that list, we alter the instrument; we become our

selves the aggressors, and violate both the letter and spirit of the organic

law as grossly as the legislature possibly could. If we can add to the

reserved rights of the people, we can take them away ; if we can ' mend,

we can mar ; if we can remove the landmarks which we find established,

we can obliterate them ; if we can change the constitution in any par

ticular, there is nothing but our own will to prevent us from demolish

ing it entirely. '

The great powers given to the legislature are liable to be abused.

But this is inseparable from the nature of human institutions. Tho

wisdom of man has never conceived of a government with power suf

ficient to answer its legitimate ends, and at the same time incapable

of mischief. No political system can be made so perfect that its rulers

will always hold it to the true course. In the very best, a great deal

must be trusted to the discretion of those who administer it. In ours

the people have given larger powers to the legislature, and relied for

the faithful execution of them on the wisdom and honesty of that de

partment, and on the direct accountability of the members to their

constituents. There is no shadow of reason for supposing that the

mere abuse of power was meant to be corrected by the judiciary.

There is nothing more easy than to imagine a thousand tyrannical

things which the legislature may do if its members forget all their

duties, disregard utterly the obligations they owe to their constituents,

and recklessly determine to trample upon right and justice. But to

take away the power from the legislature because they may abuse it,

and give to the judges the right of controlling it, would not be ad

vancing a single step, since the judges can be imagined to be as cor

rupt and as wicked as legislators. It has been said of tho ablest judge
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that ever 'feat on this bench, and one whose purity of character was as

perfect as any who ever has lived, or ever will live, that his opinions

on such subjects are not to be relied on. If this be so, then trans

ferring the seat of authority from the legislature to the courts would

be pwttinfj our interests in the hands of a set of very fallible ften, in

stead of thj: respectable body which now holds it. What is worse still,

the judges arc almost entirely irresponsible, and heretofore they have

been altogether so, whHe the members of the legislature who would do

the imaginary things referred to, "would be scourged into retirement

by their'indignant meters."

1 am thoroughly convinced that the words of the constitution furnish

the only test to determine the validity of a statute, and that all argu

ments, based on generaiprineiples outside of the constitution, must

be addressed to the people, and not to us.

A proposition which results as plainly as this does, from the reason

of the thing, can scarcely need the aid of authority. But, if the doctrine

I am denying could he allowed to prevail, it would decide this case in

favor of the plaiutill's without looking into the constitution at all. This

consideration, together with the great ability and earnestness with which

it was pressed upon us by the counsel, entitles it to the fullest refutation

we can give.

It is true that expressions favoring it have incidentally fallen from

several eminent judges: from Judge Patterson (2 Dall., 304), from

Judge Chase (1 Cvnd. Rep., 173), From Judge Spalding, of Ohio (20

Ohio Rep., 609). and from Chief Justice Parker, of Massachusetts (2

Rick., 165). The fust is contained in a charge delivered in the circuit

court.'* But the whole case has several times been said bv this court

to have been totally misapprehended (10 S. & R., 179; 3 W., 295).

It was not followed by mbse who sat in the same court afterward.

The others were mere obiter dicta.

On the other side the weight of authority is overwhelming. I am

not aware that any state court has ever yet held a law to be invalid

except where it was clearly forbidden. Certainly no case of a different

character has been cited at the bar. In the many cases which affirm

the validity of state laws, this principle is uniformly recognized, either

tacitly or expressly. . The Supreme Court of the United States has

adhered to it on every occasion when it has been questioned there. In

Satterle vs. Jlfat/ieivson (2d Peters, 380), an act of the Ponnsylvanian

legislature was censured as unwise and unjust; but because it came

wirhin no express prohibition of the constitution, it was h.'ld !o be

binding on the parties interested ; and in Fletcher vs. Peck (6 Crunch,

87), it was declared, that while the legislature was within the consti

tution, even corruption did not make its acts void. In Catder vs. Bull

(3 Bull., 386), Mr. Justice Irdell said: "If a state legislature shall

pass a law within the general scope of their constitutional powers, the

court can not pronounce it to be void, merely because it is, in then-

judgment, contrary to the principles of natural justice. The ideas of

natural justice are regulated by no fixed standard, the ablest and the

purest men have differed upon the subject, and all the court, in such an

event, could say, would be that the legislature (possessed of an equal
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t of opinion) had passed an act which, in the opinion of the judges,

contrary to abstract principles of right." Judge Washington, in

t vs. Rice (3 W. C. C. R.,), decides that the state legislatures may

Buch laws as they think fit, unless inconsistent with the powers

tively vested in the government of the United States, or forbidden

by some articles of the federal or state constitution. Judge Baldwin,

in Bennet vs. Boggs (1 Bald., 74), has expressed so clearly what 1 think

is the true view of the subject, that I can not do better than transcribe

his words. " We may think," says he, " the powers conferred by the

constitution of this state too great, or dangerous to the rights of the

people, and that limitations are necessary ; but we can not affix them,

or act on cases arising under state laws, as if boundaries had been

affixed by the constitution previously. We can not declare a legislative •

act void, because it conflicts with our opinions of policy, expediency,

or justice. We are not the guardians of the rights of the people of

the state, unless they are secured by some constitutional provisions,

which come within our judicial cognizance. The remedy for unwise

and oppressive legislation, within constitutional bounds, is by an appeal

to the justice and patriotism of the representatives of the people. If

this fails, the people, in their sovereign capacity, can correct the evil;

but courts can not assume their rights." Chief Justice Marshall, in the

Providence Bank Case, says: "The wisdom and justice of the repre

sentative body, and its relations with its constituents, furnish the only

security, when there is no express contract, against excessive taxation,

as well as against unwise legislation generally." When we come home

and look into the precedents established by this court, we find them

uniformly and distinctly denying the right to go beyond the constitution.

In Norris vs. Clymcr, Chief Justice Gibson, with characteristic directness1

of expression, declares that "the constitution allows to the legislature

every power which it does not positively prohibit." It was laid down

' in Commonwealth vs. McCloske-y (2 Rawle, 374), that if the legislature

pass a law within the scope of their constitutional power, the judicial

tribunals have no right to pronounce it void. The Commonwealth vs.

Mc Williams (1 Jones, 61) decided that express prohibition, or

implication, is essential to oust the jurisdiction of the legisl;

the very last case that came before us (Harlman vs. the Comn

5th Harris), it was decided that the Assembly hail jurisdiction of

cases in which its legislation was not prohibited ; that the law then in

question was valid, because there was no syllabic in the constitution to

forbid it; and that if a law, unjust in its operation, and nevertheless

not forbidden by the constitution, should be enacted, the remedy lay,

not in an appeal to the judiciary, but to the people, who must apply

the corrective themselves, since they had not intrusted the power to us.

There is another rule which must govern us in cases like this ; namely,

that we can declare an act of Assembly void, only when it violates the

constitution, clearly, palpably, plainly, and in such manner as to leave

no doubt or hesitation on our minds. This principle is asserted by

dges of every grade, both in the federal and in the state courts, and

some of them it is expressed with much solemnity of language (6

eh, 87 ; 4 Ball., U ;3S. R., 178 ; 12 S. & R., 339 ; 4 Binny, 123).

9
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A citation of all the authorities which establish it would include nearly

every case in which a question of constitutional law has arisen. I be

lieve it has the singular advantage of not being opposed even by a

dictum^ U'^, 4k

We are to inquire, then, whether there is any thing in the constitu

tion which expressly, or by clear implication forbids the legislature to

authorize subscriptions by a city to the capital stock of a company in

corporate for the purpose of making a railroad. It is admitted that

there is nothing in the constitution of the United {States by which this

power is taken away from the legislatures of the states, unless it be a

single provision, which is also found in that of Pennsylvania. (Art. 9.

Sect. 17.) I shall consider every part of the constitution relied on as

prohibitory of these laws by the counsel who have addressed us either

ju this cause or in the others which involve the same question.

In section 13, of article 1st, it is provided: "That each house may

determine the rules of its proceedings, punish its members for dis-

, orderly behavior, and, with the concurrence of two thirds, expel a mem

ber, but not a second time for the same cause, and 'shall have all other

powers necessary for a branch of the legislature of a free stale.17 The

argument deduced from this is, that the legislature can make no law

which is inconsistent with the freedom of the state, that is, with the

just rights and liberties of the people. ! But it is very manifestly meant,

not to limit the powers of the General Assembly, but to confer certain

parliamentary privileges on the separate branches, so that each house,

when in session, could, without the concurrence of the other, properly

protect itself against indecency, disorder, corruption, or other mis

behavior of members or strangers. The word free is to be understood

of the state in her corporate capacity, and in the sense of independent

or sovereign, and not of her individual citizens. If it can not be con

strued as a restraint of legislative power, it renders the declaration of

l ights useless, and reduces all the provisions for that purpose to a single

phrase. Why should particular exceptions be inserted if every thing

were covered by this most comprehensive restriction ?

It is objected that these laws create a contract for the people of the

city; and .as the legislature can not impair a contract, neither can they

make oue between the parties, who do not themselves assent to it. It

must be remembered that the prohibition to pass any law impairing

the obligation of contracts can avail nothing unless the case comes

exactly within it. The Supreme Court of the United States, in Satterle

vs. Mathewson (2 Peters, 414), held that an act which was retrospective

in its operation, and took away vested rights, was nevertheless not void

under that section in the federal constitution, because it did not literally

impair the obligation of a pre-existing contract. I do not say, however,

that a contract between two individuals, or between two corporations,

can be made by the legislature. That would not be legislation. Be

sides, it would be impossible, in the nature of things, for the essence

of a contract is the agreement of the parties. But here is no contract

made or attempted to be made by the legislature, but only an author

ity given to the respective corporations to make one between them

selves if they see proper. This authority to make contracts for and in

■
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the name of the people, is given in a greater or less degree to all pub

lic corporations. Jt is necessary to their existence. All other corpo

rate functions would be nugatory without it. It is constantly exercised

by the supervisors of townships, by county commissioners, and by the

proper officers of boroughs, districts, and cities. Such contracts can

seldom be made with the unanimous approbation of the people, but it

has never been thought that a person may not be bound without his

consent to perform his share of a public obligation. The contracts

which affect a man, as an individual, must be made by himself, but

those which affect him only as a member of the community in which

he lives, and only in the same way that his fellow-citizens are affected,

must be made by the authorities which the law has set over him and

them. NMM • 9

The eleventh section of the Declaration of Rights provides " that

all courts shall be open, and every man for an injury done him in his

lands, goods, person, or reputation, shall have redress by due course of

law, and right and justice administered without sale, denial, or delay."

This was clearly intended to insure the constant and regular adminis

tration of justice between man and man. To say that it is violated by

refusing a judicial remedy for had legislation, would be straining it

sadly. Certainly, a contract such as that the defendants propose to

make, however it may injure the plaintiffs, is not an injury for which

they are entitled to redress if it be lawful to make it. To say that it

is not lawful, and therefore injurious, is merely begging the question.

The first section of the same article enumerates among" the natural

rights of men, that of " acquiring, possessing, and protecting property."

Undoubtedly, this is a right which the legislature can not take away.

Our constitution makes property as sacred as life ; but no man's right

to his property can be so absolute as to exempt it from the fair

share of the public burdens, lawfully and constitutionally imposed. Of

course, we will not assume that the burden here apprehended is unlaw

ful and unconstitutional, merely that we may make it conflict with this

section ; to do so would be reasoning in a vicious circle.

It is further argued that these laws authorize the taking of private

property for public use, without just compensation, contrary to section

ten of the Declaration of Rights, It is certain that the plaintiff can

expect no compensation in the proper sense of that word, as here used.

It is also true that if the railroad stocks which the city authorities are

about to purchase shall depreciate, or fail at any time to produce divi

dends equal to the interest on the bonds, the property of the citizens

may be taxed to make up the difference. But property is not taken

when it is merely subjected on a future contingency to the liability of

being taxed higher than it is at present. The word take is one ofthe com

monest and plainest in the language, and can not easily be misunderstood

either by a lawyer or layman. As used in the constitution, it has univer

sally, in this state and elsewhere, been interpreted to mean a taking alto

gether; a seizure ; a directappropriation or dispossession of the owner.

(6 Wharton, 40; 1 W. 225 ; 6 W. & S., 116; 1 Barr., 314;

1 /'ir/ir.,418; 7 Pick., 344.) We should disregard its popular, as well

as legal signification, if we should declare it to be taken when it is

•

>
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merely depreciated in value, or incumbered, or incidentally injured.

Least of all is it taking, to tax it. (3 Cornslock, 419.) Inasmuch as

compensation is made by the constitution a necessary concomitant of

all taking for public use; if we say that taxation and taking are the

same, we are reduced t*o the absurdity of deciding that no tax can be

levied for the most important purpose of the state, without an imme-

diate redistribution of it among the people who pay it. L mSmmI

The 11th section of Art. 9, declares that the " citizen can not be de

prived of his life, liberty, or property, unless by the judgment of his

peers, or the law of the laud." • The word "deprived" in this section,

has received the same construction as the word ;' taken" in section 10,

and for reasons equally clear and strong. It can not be said that a citi

zen is deprived of his property when he is left in the undisturbed pos

session of it, whatever taxation may be imposed on it.

It is said that this is a taking ofprivate property for private use. If

this be so, it is palpably unconstitutional. Perhaps there is nothing in

the books which shows the tenacity with which this court has adhered

to the letter of the constitution, in determining the extent of legisla

tive power, more plainly than the doubt which was once entertained

(10th W., 863), whether the, want of au express inhibition did not per

mit the Assembly to take one man's property and give it to another.

The constitution does prohibit it. It is not within the general grant of

legislative power. It would be a gross usurpation of judicial authority,

and would violate the very words of section 11, Art. 9. The legisla

ture could not make such a rescript (for it would not be a law), any

more than, they could order an innocent man to be put to death without

trial. But do the acts of Assembly before us take private property

for private use, or permit it to be done by the city authorities 1 1 think

I have shown that it is no taking at all.

The only substantial wrong complained of in the bill is. that a pub

lic debt is about to be created for a. purpose which the plaintiffs are un

willing to join in promoting; and that the debt may, and most proba

bly will, involve the necessity of a tax, of which they must pay their

share. Except for their liability to this tax, they would have no stand

ing in court. This is the head and front of the offending against them.

But if it be imposed in pursuance of a law passed by the supreme leg

islative authority of the state, and not in conflict with the constitution,

it must be borne. This brings us to inquire what is the extent of the

right to lay taxes.

The taxing power, being a legislative duty, is, of course, intrusted

to the General Assembly. And it is given to them without any re

striction whatever. They are to use it according to their discretion,

and if they abuse it, and if public opinion is not just or enlightened

enough to correct their errors, there is no remedy. I use the language

of Chief Justice Marshall (4th Wheat., 316), when I say that it may

be exercised to any extent to which the government may choose to car

ry it, and that no limit has been assigned! to it, because the exigencies

of the government can not be limited.

But I do not mean to assert that every act which the legislature may

choose to call a tax law, is constitutional. The whole of a public bur
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den can not be thrown on a single individual, under pretense of taxing

him, nor can one county be taxed to pay the debt of another, nor one

portion of the state to pay the debts of the whole state. These things

are not excepted from the powers of the legislature, because they did

not pass to the Assembly by the general grant of legislative power. A

prohibition was not necessary. An act of Assembly commanding or

authorizing them to be done would not be a law, but an attempt to

pronounce a judicial sentence, order, or decree. It is the theory of a

republican government, that taxes shall be laid equally, in proportion

to the nature of property, and when collected, shall be applied only to

purposes in which the tax-payers shalt have an equal interest.

But this is impossible, even in the simplest state of society, and be

comes more and more difficult in proportion as a higher civilization

diversifies the characters, circumstances, and the pursuits of the people.

" A just and perfect system of taxation," says Chancellor Kent, " is

yet a desideratum in civil government." (2d Com., 332.) No county

or municipal tax ever came up to the theory, and the taxes now levied

by the state are a grievous violation of it. The improvements made

by the commonwealth added largely to the fortunes of some, to others

they did no service, and some were injured by them. Still, all are

now compelled to pay for them. It is not, therefore, every inequality

of burden or benefit, not every'disproportion between the sum which

a citizen pays, and the interest which he, as an individual, has in the

purpose to which it is applied, that can make a tax-law void, . I am of

opinion with the Supreme Court of Kentucky (9th B. Monroe^ 345), that

a tax law must be considered valid, unless it be for a purpose in which

the c<immunity taxed has palpably no interest ; where it is apparent that

a burden is imposed for the benefit of others, and where it would be so

pronounced at the first blush.

Neither has the legislature any constitutional right to create a public

debt, or to lay a tax, or to authorize any municipal corporation to do

it, in order to raise funds for a mere private purpose. No such author

ity passed to the Assembly by the general grant of legislative power.

This would not be legislation. Taxation is a mode of raising revenue

for public purposes. When it is prostituted to objects in no way con

nected with the public interest or welfare, it ceases to be taxation, and

becomes plunder. Transferring money from the owners of it into the

possession of those who have no title to it, though it be done under the

name and form of a tax, is unconstitutional, for all the reasons which

forbid the legislature to usurp any other power not granted to them.

We now come to what has been apparently considered a most for

midable point in the cause. The proceeds of the bonds which the city

is authorized to issue are to be paid to two private corporations. A

railroad company does undoubtedly fall within that legal division of the

subject. Public corporations are cities, counties, and townships, which

are erected for political purposes. Their charter may be granted or

repealed without the consent of the members, and their affairs are

managed by public officers.' Private corporations are all whose stuck

is owned by individuals, and whose charters are irrepealahle, according

to the doctrines of the Dartmouth College case (4th Wheat., 518),
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such as banking, insurance, canal, railroad, bridge and turnpike com

panies. But though a railroad company be a private corporation, it

may have a public use ; and it is the use, purpose, and object of a com

pany which determine the obligation of the community taxed for its

assistance. A railroad is a public highway for the public benefit, and

the right of a corporation to exact a uniform, reasonable, stipulated toll

from those who pass over it, does not make its main uses private ones.

The public has an interest in such a road, when it belongs to a corpo

ration, as clearly as they would have if it were free, or as if the tolls

were payable to the state, because travel and transportation are cheap

ened by it to a degree far exceeding all the tolls and charges of every

kind, and this advantage the public has over and above those of rapidity,

comfort, convenience in course of trade, opening of markets, and other

means of rewarding labors and promoting wealth. In Bonaparte vs.

The Camden and Amboy Railroad Company (1st Baldwin, 223), although

the charter of the defendants had more features in it of a close monop

oly for the mere private emolument of the stockholders, than any other

similar company in the country, yet the road was held to be a public

work, and the plaintiff's land taken to build it on waa decided to have

been taken for public use.

It is a grave error to suppose that the duty of a state stops with the

establishment of those institutions which are necessary to the existence

of governmentj.such as those for the administration of justice, the pres

ervation of the peace, and the protection of the country from foreign

enemies. Schools, colleges, and institutions for the promotion of the

arts and sciences, which are not absolutely necessary, but highly useful,

are also entitled to a public patronage, enforced by law. To aid, en

courage, and stimulate commerce, domestic and foreign, is a duly of

the sovereign, as plain and as universally recognized as any other. It

is on this principle that the mint and post-office are in the hands of the

government, for they are but aids to commerce. For the same reason

wo maintain a navy, to keep open the highway of nations. It was a

commercial restriction which caused the revolution, and injuries to our

trade which produced the subsequent war against England, with all its

expense of money and blood. Canals, bridges, roads, and other arti

ficial means of passage and transportation from one part of the country

to the other, have been made by the sovereign power, and at the pub

lic expense, in every civilized state of ancient and modern times. I

need not say how much of this has been done in Pennsylvania; but if

the works erected by the commonwealth for the promotion of her com

merce are not public improvements, then every law relating to them is

void, every citizen may repudiate his share of the state debt, if he pleases,

and defend his property by force against a collector of state taxes.

It being the duty of the state to make such public improvement, if

she happen to be unable or unwilling to perform it herself, to the full

extent desired, she may accept the voluntary assistance of an individual,

or a number of individuals associated together, and incorporated into

a company. The company may be private, but the work they are to

do is a public duty ; and along with the public duty there is delegated

a sufficient share of the sovereign power to perform it. The right of

*

it
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eminent domain is always given to such corporations. But the right

of eminent domain can not be used for private purposes, and therefore

if a railroad, canal, or turnpike, when made by a corporation, is a mere

private enterprise, like the building of a tavern, store, mill, or black

smith shop, there never was a constitutional charter give

improvement company, and every taking of the land or i

any of them was a f

if the making of a railroad is a public duty, which the state may

either do entirely at the public expense, or cause to be done entirely

by a private corporation, it follows that such a work may be made

partly by the state and partly by a corporation, and the people may

be taxed for a share of it as rightfully as for the whole. The corpora

tion may be aided by an exertion of the taxing power, as well as with

the right of eminent domain. Accordingly, we find that from the ear

liest times the commonwealth has subscribed to the stock of such cor

porations, and paid over the money to them, in pursuance of laws which

no one ever doubted to be constitutional. Many millions^)!' the sti

debt have been created in thai way.

Now, if the legislature may create a debt, and lay taxes on the whole

' pay for such subseriptic

tater propriety, and with a

people to pay for such subscriptions, may they not with more justness

and greater propriety, ami with as c',

particular portion of the people to

clear a constitutional right, allow a

to promote in a

siui'iar manner a public work in which they have a special interest? I

think it will surely not be pretended that all taxes are unconstitutional,

which are not laid by the state directly, ivhich are not general, or which

do not go into the state treasury. If this could be maintained, it

would make our general road law unconstitutional from beginning to

end. Counties and townships have always had the right given to them,

and the duty cast upon them, of erecting their own public buildings,

and making their own roads. Local taxes for local purposes, and gen

eral taxes only for purposes which concern the whole state, are a vital

principle in our political system, and there is no feature in it which has

attracted more unqualified admiration from those who understand it

best. Its justice is too obvious to need explanation. I can not conceive

of a reason for doubting that what the state may do iu aid of a work

of general utility, may be done by a county, or a city, for

work, which is especially useful to such county or city, pri

state refuses to do it herself, and permits it to be done by I

authorities.

The city's charter was granted by the legislature. It ma

larged. The same power which gave them the privileges wliic

have may give them others. It can not be so enlarged as to enable

the corporate authorities to embark the city in a private business, or to

make the people pay for a thing in which they have no interest. But

within these limits there is nothing to prevent an indefinite extension

of their corporate powers.

But it is insisted that the right of a city or county to aid in the con

struction of public works must be confined to those works which are

' the locality whose people are to be taxed for them. The Water

'i of Vine street, outside of the city

!
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limits, and the Hempfield road has its eastern terminus at Greensburgh,

three hundred and forty -six miles west of Philadelphia. I have already

said that it is the interest of the city which determines the right to tax

her people. That interest does not necessarily depend on the mere lo

cation of the road. Therefore the location can not be an infallible cri

terion. If the city can not have an interest in a road which stops in

the Northern Liberties, then Dock Ward can have no interest in one

which terminates in upper Delaware Ward, and all the subdivisions of

the city, which it does not actually enter, may be exempted on the same

score. A railroad may run through a county without doing its inhab

itants the reast service. May such a county assist to make it, while a

city, which it supplies with bread, and whose trade is doubled by it,

must not do so, merely because it ends outside of an imaginary line,

that limits the corporate jurisdiction 1 It seems very plain that a city

may have exactly the same interest in a road which terminates outside

of her borders, as if the depot were within them, and a great deal more

than if it parsed quite through; if she has an interest in any part, she

has probably an equal interest in every part. JJailroads are generally

made to connect impprtant points with each other. . The want of a link

at one place breaks the desired connection as mUcn as at another.

Philadelphia has now a road to Greensburgh. The fjempfield1 Com

pany proposes to carry it on to Wheeling. I do not seP that the city

is not as much interested in the Hempfield road, as she'-would °e in

making an independent road, starting at the corner of Schuylkill Fifth

and Chestnut streets, and running, by way of Greensburgh, M?e whole

distance to Wheeling. \

But it is not our business to determine what amount of interest*. Phil

adelphia has in either of these improvements. That has been se>ttled

by her own officers and by the legislature. For us, it is enough to kY0W

that the city may have a public interest in them, and that there is n0'

a palpable and clear absence of all possible interest, perceptible

every mind at the first blush. All beyond that is a question of expe

diency, not of law, much less of constitutional law. We should cerA

tainly be exercising a novel jurisdiction if we should listen to an ap-'

peal from the councils on a point of local policy, and we should be

giving a novel judgment too, if we should decide a statute to be uncon

stitutional, because the corporate authorities of a city, in acting under

it, mistook the true interests of their constituents.

We must take it for granted that the councils and the mayor have

fairly represented the majority of their constituents. It may operate

with great hardship on the minority, but in this country it is private

alliiirs alone, and not public, that are exempt from the domination of

majorities. It may be considered that the power of piling up these

enormous public burdens, either on the whole people or on a portion of

them, ought not to exist in any department of a free government, and

if our fathers had foreseen the fatal degeneracy of their sons, it can

scarcely lie doubted that some restriction on it would liave been im

posed. But we, the judges, can not supply the omission.

I will conclude with a recapitulation of the points and principles

which I think settle the cause.
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1. In determining whether an act of the legislature is constitutional

or not, we must look to the body of the constitution itself for reasons.

The general principles of justice, liberty, and right not contained or ex

pressed in that instrument, are no proper elements of a judicial decision

upon it. dttdQMi''Ai'Mi. ■-'.'k • • ^'Hf^t

2. If such an act be within the general grant of legislative power,

that is, if it be in its character and essence a law, and if it be not for

bidden expressly or impliedly, either by the state or federal constitu-

val 'd.|fl|,MtftlltMWM

3. To make it void, it must be clearly not an exercise of legislative

authority, or else be forbidden so plainly as to leave the case free from

aii doubt. ^^iP'^V^^sflLi^^ii^^

4. An act of Assembly authorizing a subscription by a city to the

stock of a railroad corporation is not forbidden by Art. 1, Sec. 13 of

the state constitution ; that section not being a restriction upon the leg

islative authority .of the two houses, but a^bestowal of privileges upon

the separate branches. ije. '1 ' •

6. Such an act does not impair the obligations of any existing con

tract, nor does it attempt the impossibility of creating a contract, but

merely authorizes two corporations to make one if they shall see proper.

6. This is not such an injury, to the plaintiffs lands, goods, or per

sons, that they are entitled toJa judicial remedy for it, agreeably to

Sec. 11 of Art. 9. It is no injury at all, except on the gratuitous as

sumption, that it is forbidden in some other part of the constitution.

7. It does not violate the right of acquiring, possessing, and protect

ing property, secured by Sec. 1 of Art. 9. The right of property is

not so absolute but that it may be taxed for the public benefit.

8. This is not a taking of private property for public use without

compensation, contrary to Sec. 10 of Art. 9. When property is not

seized, and directly appropriated to public use, though it be subjected

in the hands of the owner to greater burdens than it was before, it is

not taken. 4t

9. It can not be said that the plaintiffs will be deprived of their

properly, in violation of Sec. 1 1, Art. 9. The settled meaning of the

word deprive, as there used, is the same as that of the word take in Sec

tion 10. ,£ •

10. An act of Assembly to authorize the taking of private property

for private use would be unconstitutional, because it would not be

legislation, but a mere decree between private parties. But this is no

taking in any sense, for any purpose or for any uses.

1}. The plaintiffs have no ground of complaint against the acts of

Assembly now in question, except because they authorize the creation

of a public debt, of which they may be required hereafter to pay a part,

in the shape of taxes. By taxation alone can any harm ever come to

them. , if

12. If it be within the scope of legislative power, with the consent

of the local authorities, to permit the assessment of a local tax, for the

purpose of assisting a corporation to build a railroad bearing to the tax

payers the relation which these railroads do, then the laws complained

of are unobjectionable.

4*
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13. Taxation is a legislative right and duty, which must be exercised

by the General Assembly, or under the authority of laws passed by

them.

14. The power of the Assembly, with reference to taxation, is limited

only by their own discretion. For the absence of it, members are

accountable to nobody but their constituents. 'ittfWlHM'

15. By taxation is meant a certain mode of raising revenue for a

public purpose, in which the community that pays it has an interest.

The right of a state to lay taxes has no greater extent than this.

16. An act of th$ legislature authorizing contributions to be levied for a

mere private purpose, or tor a purpose which, though it be public, is one

in which the people from whom they are exacted have no interest, would

not be a law, but a sentence commanding the periodical payment of a

certain sum by one portion or a class of the people to another. The

power to make such order* is not legislative, but judicial, and was not

given to the Assembly by the general grant of legislative authority.

17. But to make a tax law unconstitutional on this ground, it must

be apparent at first blush that the community taxed can have no pos

sible interest in the purpose to which their money is to be applied.

And this is more especially true, if it be a local tax, and if the local

authorities have themselves laid the tax in pursuance of an act of As-

sembly. ','ii|eMMk

18. If, therefore, the making of a railroad bCia mere private affair,

or if the people of Philadelphia have manifestly no interest in the rail

roads which'' run to and toward the city from Easton and from Wheel

ing, then these laws are unconstitutional.

19. But railroads are not private affairs. They are public improve

ments, and it is the right and duty of the state to advance the com

merce and promote the welfare of the people, by making, or causing

them to be made, at the public expense.

20. If the state declines to make desirable or public improvement,

she may permit it to be done by a company, and the fact that it is

made by a private corporation dues not take away its character as a

public work,

21. The right of the company by which it is made, to be compen

sated for the expense of constructing it, by tolls for its use, though it

gives the corporation an interest in it, does not extinguish the interest

of the public, nor make the work a private one ; because, to say nothing

of the advantages, the public can pay the toll, and still carry and travel

on it very much cheaper than without it.

22. The state may, therefore, rightfully aid in the execution of such

public works, by delegating to the corporation the right of eminent do

main, as she always does, or by an exertion of the taxing power, as she

has done very often.

23. The right of the legislature, with the consent of the local author

ities, to tax a particular city for a local improvement, is as clear as the

right to lay a general tax for any public purpose whatsoever.

24. The state having the constitutional power to create a state debt

by a subscription on behalf of the whole people to the stock of a private

corporation, engaged in making a public work, it follows from what has
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been before^said, that she may authorize a city or district to do the

same thing, mrovided such city or district has a special interest in the

work to be so aided.

25. This is not a case in which we can determine as a matter of lav

that the city* has no interest in the proposed railroad. That this is

as a matter bf fact, has not even been asserted in the argument.

26. The legislature and the councils have decided that the city has

an interest large enough to justify the subscription; we can not gain

say this, without declaring all interest to be flatly impossible, and to

do that woutd be absurd.

Finally : The authorities of the city, in accordance with the

r, andf with certain laws supplementary thereto, are about to

5 a public debt for a public purpose, in which the city has an in

terest. It will be as valid and binding as if it had been legally con

tracted, to accomplish any other public purpose for the benefit of the city.

If the judgment we are about to give should be wrong, it will be our

fault; for v<e have been well assisted. Three causes, involving the

same question, were heard in immediate succession, and were argued

with an ability fully proportioned to the immense magnitude of the in

terests, public and private, which were at stake. I do not propose to

shift any part of the responsibility upon our predecessors, or upon the

judges in other states, who have heretofore decided the question, and

therefore I have examined it, as if it were a case of the first impression,

but it would be wrong to close without saying that the conclusion here

reached is sustained by the highest tribunals in Virginia (8th Leigh, 120),

New York (24th Wendell, 65), Connecticut (15th Conn., 75), Tennes

see (9th Hemph., 252), Kentucky (9th B. Monroe, 256), Illinois (5th

Gillrnan, 40^), and Ohio (^unreported).

These cas#s are entitled to our highest respect. In most of them, and

especially the later ones, the subject is very ably discussed, and they

are a manifest triumph of reason and law over a strong conviction in

the minds of the judges that the system they sustain was impolitic,

dangerous, and immoral. Besides these, we have a case in our own

books (1st Jones, 61), which can not be distinguished from this, and

which ought to have something more than respect. We owe it the

deference due to a declaration of the law, made by ourselves, on the

faith of which the people in this and other states have invested millions

of money, it is in vain to say that the case in 1st Jones, 61, was not

a decision ofi this question.

It has always been so regarded. It was so treated by all the coun

sel, who argued the case on both sides. Equally, and even more im

possible, would be the attempt to show that the case in Brightly had

any thing to do with it. There ,was then no act of the Assembly per

mitting the subscription. No lawyer doubts that a borough can only

subscribe tofa railroad, when expressly authorized by law to do so.

This was all fthat this court decided, and if there was any thing more

in the opinion of the common pleas, it was the mere dictum of the

judge of an inferior court.

' am of opinion that the motion for a special injunction ought to be
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Lewis J.—The legislature, so far as they have power to do so, have

authorized the city of Philadelphia to subscribe to the capital stock of

these railroad companies ; and the question for decision involves the

constitutional power of the legislature to authorize these subscriptions,

without the consent of a minority of those whose persons and property

will become liable to seizure, in satisfaction of the debts to be contracted

thereby.

The grave character of this question, and the magnitude of the inter

ests to be affected by its solution, secure for it the most careful deliber

ation. The incalculable advantages of railroad improvements, in facilita

ting the commerce and thus developing the resources and increasing the

prosper ity of the country, present strong inducements to sustain these

subscriptions, if a warrant can be found for them in the constitution.

The i ourse of decision in several of the most considerable states of the

Union, and the immense sums of money invested by innocent holders on

the faith of them, are circumstances well calculated to shake the tamest

mind in its progress to any conclusion which shall invalidate contracts

thus made. On the other hand, we can not fail to anticipate the ruin

ous load of debt which may be laid upon the inhabitants within municipal

corporations, without any adequate means of prevention or payment—

the heavy and perpetual taxes which may be imposed to meet the inter

est of these debts, stripping the rich of their possessions and the poor

of their liberty ; and thus reducing all classes, the farmer, the mechanic,

the merchant, and the laborer, and their widows and children, to beg

gary and want. These disastrous results, followed by the disgraceful

but inevitable catastrophe of repudiation, will be aggravated by the

consideration that they were not common burdens, imposed upon the

whole people of the commonwealth by their representatives for the com

mon benefit, but have been laid upon particular sections of the commu

nity, without the consent of the minority, for objects not exclusively bene

ficial to them, and by a body which can not be made to feel their power as

constituents, when thus separated from their Jeltow-citizens, and sineiled

out as objects of exclusive oppression. By thus separating them from the

mass of their fellow-citizens of the state, and putting their property and

liberty under the power of corporate authorities, or even under that of

a majority of the inhabitants of such districts as the legislature may

choose to select, they are deprived of the great security against oppres

sion which is always to be found in an appeal to the common siimpatfaes

and common justice of the whole people of the commonwealth. The

sovereignty resides in the whole people of the state, and not in the people

of particular districts. The representatives, judges, and other officers of

state, are servants of the whole people of the state, and not of part icular

districts, and they possess no more power than their masters have

thought proper to intrust to them in the instrument establishing the gov

ernment. The sovereignty is composed of the legislative, executive, and

judicial powers. These powers are not assigned to any one man, nor to

any single body of men, but are distributed among three co-ordinate de

partments, so that each may operate as a check against the encroach

ments of the others. It was truly said by Mr. Madison, in discussing

before the people the principles of our federal constitution, that "no
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poiiticai truth is of greater intrinsic value, or is stamped with the author

ity of more enlightened patrons of liberty," than that " the legislative,

executive,' and judicial departments ought to be separate and distinct."

'' The accumulation of all powers, legislative executive, and judicial, in

the same hand-;, whether of one, a few, or man}', and whether hered

itary, self-appointed, or elective, may justly be pronounced the very

definition of tyranny." Federalist, No. 47. There is, therefore, no

foundation -whatever for the doctrine that the legislature of the state

possesses all the powers of sovereignty not expressly withheld from them.

This notion is occasionally asserted by men who are not careful to dis

tinguish between our free and limited governments, derived from thIc

?Bople, and established by written constitutions, and those absolute des

potisms of the old world which have their foundations in secret fraud

or open force, with no limitations of power except the arbitrary will of

usurping tyrants. There is no more reason for affirming the existence

of despotic power in the legislature, than there is for asserting that it

exists in the other departments. But we know that " power is contin

ually stealing from the many to the few," and that " eternal vigilance is

the price of liberty;" and, in the constant struggles of our most en

lightened champions of freedom to confine the federal authorities within

their assigned limits, and to preserve the rights of the states, they are

continually maintaining the fundamental truth that "all powers not ex

pressly grant- d to the federal government, or necessary to the exercise

of powers thus granted, are reserved to the states respectively or to the

people." As between the states and the federal government, we can

not too earnestly teach that the latter is a government of limited powers,

ind that it has no powers but those granted by the states ; while the

states, as original sovereignties, have all the powers which they have not

thus granted away. In this discussion public attention is generally

withdrawn from the rights of the people themselves, when in conflict •

with the powers claimed by their own state governments. But when

the question arises between the state governments and the freemen who

created them, the principle applies with equal force that the people, as the

original source of sovereignty, retain all the powers which they have not

intrusted by their constitutions to their public servants. A state con

stitution is not a technical contract between different parties. There is

but one patty to it, the people. They have established it for their own

benefit, and they may alter, reform, or abolish it at pleasure. It is their

own voice, spoken for the promotion of their own happiness, and the

preservation of their own rights. It must, therefore, receive that con

struction which shall -best advance the object in view, and which shall

tend mo-t to preserve the rights of the people. 7 W & S., 127. The

eminent jurist who gave judicial currency to the doctrine that the legis

lature possess all the powers of sovereignty not expressly withheld from

them by the constitution, performed for his country the service of prov-

infir its fallacy, bv following the principle to its legitimate concision. It

was not expressly declared (hat the legislature might be prevented from

enforcing unconstitutional acts, therefore it was at one time thought by

Mm, that the judiciary had no power to pronowjee such acts void.

Kalein vs. Raub (12 5." & R., 372). It was not expressly said that the
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,

was at one

the courts,

legislature should not exercise judicial power, theref

time held that they might reverse or open the judgmentskf

and grant new trials at pleasure, and without notice ft the parties.

Bruddee vs. Brownfield (2 W. & S., 271). It was only*>rovided that

private property should not be taken for public user without just

compensation, therefore it was at one time supposed byyiim, that the

legislature might take private property for private use witnout any com

pensation whatever ! Harvey vs. Thomas (10 IF., 63). Viese alarming

doctrines were but the legitimate result of the principlespvhich he had

adopted. But it is a satisfaction, although a melancholy %>ne, to know

that the great mind that yielded to them, did so only because he thought

" the judiciary " too weak to withstand the antagonism of thf legislature ;"

Orcenoui/k vs. Oreenough (1 Jones, 495) ; and that, uponibetter consid

eration, when age and experience had ripened his judgment, and im

pressed his mind more deeply with the power of truth tb resist antag

onism of every kind, he renounced the errors which arose from imaginary

weakness. The integrity of judicial duty demands the acknowledgment

here, that constitutional law was not the department of "jurisprudenc<'

on which this great luminary of the bench shed his brightest and clear

est rays. But whatever confidence may be reposed in Ik opinions on

this branch of the law, it is acknowledged by those who fhew him best

and loved him most, that the expiring blaze was brighfer and better

than the dim light which had misled his earlier judgment.! In Be Chas-

tel/uux vs. Fairckild (3 Harris, 11), he declared it " the duty of the court

to temporize no longer, but to resist temperately, though firmly, any in

vasion of its province, whether great or small." And accordingly the

supposed right of the legislature to take private property for private

use, without compensation, was utterly denied in Norman vs. Heist (5 W.

& S., 1 7 1 ) . The authority of that body to exercise judicial power and

to grant new trials was also denied, Jones, 94 ; 3 Harris, '18 ; 6 Harris,

112. And the constitutional duty of the judiciary to protect the people

from all encroachments on their rights, whether by the legislature or by

others, has, under these just and enlightened views of liberty, been

temperately but firmly maintained, 5 W. & S., 171; 5 Barr, 145; 6

Barr, 86; 9 Barr, 108; 4 Harris, 256. Abundant authority, derived

from other sources than our own judicial decisions, might be cited to

maintain the principles which have at last been thus recognized and fully

established ; but this is unnecessary. They are so interwoven with the

structure of our government, and so identified with true liberty, that

they can not be overthrown until our free institutions are themselves

destroyed.

It is true that the present chief justice introduced into the case of the

Commonwealth vs. Hartman (5 Harris, 113), what I conceive to be the

erroneous doctrine of his prcdecessor in office, after the letter had him

self openly renounced it. As my dissent from that doctrine has, through

some omission, not been reported, I take leave to record ii now, and to

add that my ground for maintaining the constitutionality of the common

school system, the point decided in that case, is t6 be found in the plain

and positive command of the constitution, that " the legislature shall

provide by law for their establishment throughout the state.'> The case
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did not stand in need of the principle of unlimited or despotic power in

the legislature, and its unnecessary introduction, under the peculiar cir

cumstances, only shows the difficulty of eradicating error after it has

been promulgated under the sanction of an influential name.

In a monarchical government, where one branch of the legislative

department is invested also with the supreme appellate judicial power,

it may be well enough to talk of the omnipotence of parliament, and of

the . powerless condition of the judiciary to oppose their usurpations.

Where the theory of the government is, that all power is derived from

the king, and that the people are only entitled to such rights as are gra

ciously granted by his majesty—where they must either demand a grant

of their liberties, sword in hand, as in the case of Magna Chart* from

King John, or sue for them in the more humble form of a petition, as in

the case of the petition of right, reluctantly granted by Charles the First,

it may he appropriate to the subjugated condition of the people, to ad

mit that they have no rights except those which are thus secured by

grant, reservation, or acknowledgment. But the power and theory of

that government, so far as they affected us, were alike overthrown by

our revolution. The principles openly asserted in the Declaration of

Independence, and firmly established by that successful struggle, were

directly the opposite of what prevailed before. It was there proclaimed

that all men are created equal ; that they are endowed by their Creator

with certain unalienable rights ; that among these rights are life, liberty,

and the pursuit of happiness. That to secure these rights governments

are instituted a'ng men, deriving their just powers from the consent of

the governed. The colonies were parties to this declaration of rights,

4 Ktnt, 12 ; but the same principles were also set forth in the " Declara

tion of Rights" embodied in the constitution of Pennsylvania. It was

there declared that "all power is inherent in the people, and all free

governments are founded on their authority, and instituted for their

peace, safety, and happiness; that they have certain inherent and inde

feasible rights, among which are those of enjoying and defending life

and liberty, of acquiring, possessing, and protecting property and repu

tation, and of pursuing their own happiness." This declaration was in

serted in the 9th article ; and it was further declared, at the close of

that article, that every thing in it " is excepted out of the general powers

of government, and shall for ever remain inviolate." Our ancestors had

profited by the lessons of history, and by their own experience of the

tendency of brief authority to transcend its limits by construction, and

they thus plainly excepted out of the general powers of government the

'iniilienalle rights of liberty and property. This declaration of rights

was inserted in the constitution expressly, in order that " the great and

essential principles of liberty and free government might be recognized

and unalterably established." This is, therefore, an authoritative con

struction of the limitation, which they prescribed to the legislative pow

er, when they clotfied each branch of it, not with despotic power, but

only with the " powers necessary for a branch of the legislature of a

free state." This clause is not exclusively confined, if at all applicable,

to the powers necessary for the preservation of order and for regulating

the manner of proceeding.. These arc provided for in other parts of the
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consiiution. On the contrary, the clause in question has a direct appli

cation to legislative powers, and these can not be exercised jointly by

both branches as one body, but mu^t always be exercised separatelv by

cacli house, acting independently of the other. The clause was there

fore necessarilv and properly expressed in the distributive form defining

the powers of " each branch." Each was established with members

holding for different terms, and required to possess different qualifica

tions from the other. They sat in different halls, under organizations

and with officers entirely different from each other. The clause, there

fore, can have no application to their legislative powers as a joint assem

bly, for, as such, they had no such power whatever to which it could

apply.

Keeping in view, then, that the legislature are empowered to enact

only such laws as -are necessary for a nation of freemen, and that the

rights of liberty and property are particularly enumerated as a portion

of that freedom which is never to be violated, let us proceed to inquire

into their authority to convert the property which happens to be located

within the territorial limits of municipal corporations, into the capital

stock of railroad companies, without the consent of its owners.

';The right which belongs to the society, or sovereign, of disposing

in case of necessity, and for the public safety, of all the wealth contained

\n the state is called the eminent domain. This right is, in certain cases,

necessary to him who governs, and consequently is a part of the sove

reign power. But when he disposes of the property of a community,

or an individual, justice requires that the owner be compensated out of

the public money. If the treasury are not able to pay it, all the citizens

are obliged to contribute to it, for the expenses of the state ought to be

supported equally, or in a just proportion." Vat., 104 B. 1 ch. 20 s.

244. This principle of the public law was modified and restricted in

our constitution by the declaration that no man's property "shall be

taken or applied to public use without the consent of his representatives,

and without just compensation being made." Const. Pa., Art. 9, Sect.

10. But the acts authorizing the municipal authorities to make these

subscriptions have neither the form nor the substance of the exercise

of the constitutional power to take property for public use. Property

is not here taken, or authorized to be taken for public use, but the right

is claimed to make a contract, binding the inhabitants for the payment

of money without their consent. The attempt is to appropriate their

money to the purchase of railroad stock, and to convert their local muni

cipal governments, pro tanto, into private corporations, located beyond

their jurisdictions. There is no offer or purpose to offer any compen

sation except the stock, and supposed advantages of the railroads pro

posed to be made. There is no provision or purpose to provide for the

assessment of the compensation, or for any measure by which the just

amount shall be ascertained. No state can make any thing but gold

and silver a legal tender. The compensation, when property is taken

for public use, must be in money, and can not be made in railroad stock,

in land, or in any other article of property. Vanhorn's Lessee vs. Dor-

rance (2 Dall., 386). These subscriptions are, therefore, not to be sus

tained under what is called the eminent domain.
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It has been urged that they may be sustained under the taxing power.

But these statutes do not necessarily and absolutely authorize taxation,

although the subscriptions proposed to be made may, in certain con

tingencies, lead to that result. A tax differs from the seizure of private

property for public use under the constitutional provision for a just

compensation, in this, that the first is a demand from each inhabitant

of his just share of the expenses of the government; the other is the

seizure of his property, in addition to and without any regard to his

proportion of the public burdens. The duties of sovereign and subject

are reciprocal, and any one who is protected by a government, in his

person or property, may be compelled to pay for that protection. It

is a debt founded upon the contract of government, which may be as

justly levied as any other debt. But this court has declared it to be

"a rule of the public law founded upon principles of justice which no

government can disregard without violating the rights of its citizens,

that taxes shall be assessed in such manner that all the citizens may

pay tlieir quota in proportion to their abilities, and the advantages they

derive from the society." Com'th. vs. Hood's Exrs., Eastern District,

May, 1853. This principle is sanctioned by writers of eminence in

Europe and in this country ; Vattel B., ch. 20, Sect. 240, 2 Kent, 331.

The legislature can not authorize particular districts to be charged with

more than their just proportion of the public taxes. If they may au

thorize a city or county to be exclusively taxed for a purpose not local

in its nature, they may authorize such a tax to be imposed exclusively

on a single ward or township, or on a certain class of the inhabitant-',

or on a certain number of obnoxious individuals, or even on a single

person by name ! If this doctrine be sustained, the political party who

may be in the minority might be charged with the whole of the public

burdens. Thus the liberty and property of the citizen may be swept

away from him in violation of the clearest principles of equal justice.

The existence of such a power in the government is utterly at varianco

with the objects for which it was instituted. Instead of securing the

rights of the citizens, it puts them in greater peril than that which sur

rounded them in a state of nature. It is idle to talk of liberty, and the

right to "acquire, enjoy, and protect" our "property " while we acknow

ledge the existence of a despotic power which may roll over us like the

car of Juggernaut, and crush all these rights in the dust at the pleasure

of those who guide it.

The power of the legislature to create cities, boroughs, counties, and

townships, for the purposes of local government, is not denied. It has

been found so convenient and necessary, and has been so long established

by usage and acquiescence, that we recognize it as a part of our system

of government. But the municipal powers thus created must be con

fined to local and governmental objects. There has been no usage or custom

under which the people of particular districts can be embarked in extra

territorial adventures against their will. It is not intended to assume

the absurd position that a municipal corporation can do no valid act

bayond its territorial limits. It has the right to accomplish all its local

municipal objects, and this right carries with it, as an incident to the

p iacipal power, the authority to use all the means necessary to produce

10



146 Condensed Reports of Recent Cases. [Feb

the. desired result. If a supervisor of the township highways can not

obtain within his township tools or laborers to open or repair the roads,

he may obtain them elsewhere beyond the township limits. If the com

missioners of a county, in the erection of a county bridge or a county

building, can not obtain suitable materials, or architects, or laborers

within the county, the right to obtain them beyond its limits is a neces

sary incident to the principal power. The paving and lighting of the

streets of a large city, and supplying it with wholesome water, are ne

cessary to the comfort, safety, iiealth, and even the existence of its in

habitants. If suitable paving materials can not elsewhere be obtained,

it may send to Quincy fur granite; if material for the manufacture of

gas can not be had within its limits, it may send to Liverpool, Rich

mond, or Pittsburg for coal for the purpose. If the wells,and springs

of water within the city are insufficient in quantity or quality, it may

bring water from the Croton, the Schuylkill, or elsewhere, and may

construct works for the purpose at any necessary point, either within or

beyond its territorial limits. The test of its power is the object to be

attained. If that be lawful, and within its municipal duties and powers,

the means follow it as necessarily as the shadow does the substance.

But in the case of these subscriptions to railroad stocks, the theater of

action is not only extra territorial, but the object sought to be attained

is itself beyond the range of municipal powers and duties. It is no part

of the duties of municipal corporations, such as the cities, boroughs,

counties, and townships of this commonwealth, to construct distant rail

roads, for the purpose of drawing the commerce and travel of the world

within l/teir limits. If they may do this, it is impossible to assign any

limits to their powers. They may establish lines of steamers across

the Atlantic and Pacific oceans, and commercial agencies and extensive

mercantile houses throughout the world ; they may build hotels with

in and beyond their limits, the latter to direct the travel to points within

their borders, and the former to accommodate it when it comes there.

The manufacturing interests are equally within the range of municipal

powers, because they are necessarily connected with commercial pros

perity. These authorities may therefore, on the same principle, erect

extensive manufacturing establishments. They may thus take control

of every branch of industry. Like Aaron's rod, municipal enterprise

may swallow up all private enterprises. It may thus extinguish sep.

arate and individual rights of property, and bring every thing into com

mon. What is this but a Fourier establishment upon a magnificent

scale? The system of the Socialists may have its advantages, but no

man can constitutionally be compelled to embark in it. The state, as an

incident of her independent existence, has a right to improve her con

dition at the common expense of her people ; but she has no more right

to abandon the liberty and prosperity of any portion of her citizens to

the will of others than she would have to transfer them to a Russian or

an Austrian despot. She has no more right thus to compel particular

classes to build railroads than she has to coerce them into the erection

ofstores, hotels, and manufacturing establishments. She has no more right

thus to bring every thing into common stock than she has to abolish the in

stitution of marriage, and to extinguish the existence of separate families.
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The principle is the same whether the railroads to be constructed are

located a thousand miles off, or terminate at, or pass through the mu

nicipal territory. In neither case can the municipal corporation embark

in the enterprise by placing its revenues under the control of private

corporations. These principles were sanctioned by this court in 1839,

as I understand the case of M'Dermot vs. Kennedy. The borough

of Newville, under a charter which fully authorized the town council

to enact such ordinances as shall be determined by a majority of them

necessary to promote the benefit and advantage of the borough, de

termined that it would be to the benefit and advantage of the borough

to pay to the Cumberland Valley Railroad Company $1000 to change

the location of their road, so as to bring it near the town, that it might

derive "advantage from the trade and travel which the road would

bring." The cause was put by agreement on the question whether the

borough had the legal power to make the subscription, and to assess

and collect taxes for its payment. The learned and experienced Presi

dent Reed decided in the court below, that "it was not a borough pur

pose—that the advantages of the railroad were private rights, not cor

porate municipal rights—and that if the right claimed by the town

council be maintained, then the inhabitants of Newville have given over

> the inalienable right of acquiring, possessing, and protecting property.' "

The judgment was rendered against the power claimed by the corpora

tion, and that judgment was affirmed by the supreme court. Brightly^

Rep., 332. Let it beVemembered that the charter gave the town coun

cil full power to do any thing which a majority of them thought for the

benefit and advantage of the borough—that the majority were expressly

constituted the judges of what was for its >> benefit and advantage"—

and that the change of location of the railroad was determined to be a

" benefit and advantage" to the borough. That it was beneficial and

advantageous was not denied, and could not be doubted. But the ob

jection to the exercise of the power was, that the object sought to be

obtained was not properly a borough purpose—and that the exercise of

the taxing power by the town council for such a purpose was unconsti

tutional, because it invaded the rights of the citizens to " acquire, enjoy,

and protect their property." Under the extensive powers conferred by

the charter, I can perceive no other ground upon which the decision

could have been placed without restricting the express Words of the law ;

and as the reasons given by the judge below were perfectly unanswer

able, and were not answered or attempted to be answered, or disapproved

of by the supreme court, the inference is that they were adopted. It

is not probable that a heresy, on such an important constitutional point,

would have been suffered to pass without correction. The decision of

this court, in that case, is therefore, in my opinion, a direct adjudication

on the question now before us. It covers all the grounds necessarily

taken in the case under consideration. Has it been overruled 1 And

if so, upon what grounds'?

 It stood for undoubted law for ten years. But in May, 1849, the

case of Commonwealth vs. M' Williams, came up for decision. It was

a quo warranto, in which the supervisors were charged with exercising

the taxing power under the act of 13th of April, 1846,/or the use of the
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" Spruce Creek and Water Street turnpike road company.'' This alle

gation was denied by the plea, mid tn^SCsinse went tu the jury on that

issue of factfe The plaintiff failed to establish her allegation by evidence.

The court below thereupon told the jury that "the evidence failed to

support the information, and that, therefore, the verdict must be for the

defendant." On a writ of error the supreme court, in like manner, de

cided that ,:all the evidence in the cause proves conclusively that the

taxes complained of were not levied under the act of Assembly pleaded,

but by virtue of authority vested in supervisors of townships by virtue

of the act of 15th of April, 18!>4, consequently, upon the very point pre

sented by the pleadings, the verdict and judgment could not lie other

wise than for the defendant." This decided the cause ; and there the

learned judge might, with great propriety, have stopped.. With the

most perfect respect for him, and lor those who differ from me in this

matter, 1 can not but believe that the judicial duty is always best per

formed when the judge carefully avoids prejudging questions, which do

not properly arise. This is a duty of high and especial obligation when

those questions affect the constitutional rights of the people for whose

benefit the government was established. The record presented no

question for decision in regard to the power of the supervisors to sub

scribe for shares of the capital stock of a turnpike company, at the cost

of the inhabitants of the township. In volunteering an opinion upon

that question, at the desire of the parties, the learned judge exhibited

a good-natured disposition to gratify them with Ms counsel, but he was

not in the line of his official duty, and it is therefore not to be presumed

that he spoke under instructions from his judicial brethren, or that he

delivered their opinions. The authorities cited in support of his opinion,

are Commonwealth vs. M'Closkey, et al. (2 Rawle., 374); Harvey vs.

Thomas (10 Watts, 68) ; and M'CIenaghan vs. Curwin, (3 Yates, 362).

The first ( Commonwealth vs. M' Closkey) is cited to prove that " where the

prohibition is notfound in the primordial part, the exertion of a power

can not be deemed unconstitutional even though it seems to trespass

upon our ideas of natural judgment and right reason.'' But no such

doctrine is to be found in the case. On the contrary, the validity of

act of Assembly against the principles of natural justice, is not there

t upon the ground that there is "no prohibition of it" in the consti-

tion. Far from it. Its validity is there expressly stated to depend

upon the question whether it was " within the general scope of their con

stitutional power." And the doctrine that the federal or state legisla

ture fk)ssesses all the powers from which they are not expressly re

strained, was in that very case declared to be "a political heresy alto

gether inadmissible in a republican government." (2 Rawle, 373.) The

second case (Harvey vs. Thomas) was one in which the lateral railroad

law was held to be constitutional upon the plain and undoubted prin

ciple that " the end to be attained by it is the public prosperity—that

Pennsylvania has an incalculable interest in her coal mines, that the in

corporation of railroad companies is a measure of public utility, that the

privilege given to an artificial person is as constitutional when given

to a natural person." But the case was cited for the position unneces

sarily taken by the late chief justice, that " the legislature might appro
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priate private property to the use of n private way without making

compensation, since the constitutional inhibition relates solely to public

uses." The notion of unlimited and despotic power in the legislature

to take one man's property and give it to another, for no public pur

pose, without compensation, never had any footing in Pennsylvania, or

in any other state where the people are free. It is denied in 5 Paige,

ch. R., 159; 11 Wend.. 149; Saxtons, eh. R., 695; 2 Peters, 357;

18 Wend., 59; 4 Hill, 144, and 3 Ball., 587. It was also denied in

JSakinvs. Raub (12 S. & R., 272) ; in Vanhorn's Lessee vs. Dorranee (2

Ball., 386); in Commonwealth vs. M'Closkcy (2 Rawle, 373); in Norris

vs. Clymer (2 Barr., 279); in Pittsburgh vs. Sco« (1 Barr., 311); in

Lamberton vs. Hogan (2 Barr., 24) ; and in Norman vs.'Heist(p W. &

£.), 174. In Norris vs. Clymer, and Norman vs. Heist, it was most dis

tinctly and unequivocally recanted by the late Chief Justice Gibson

himself. In the case last named, he says that "it was not deemed

necessary to disable the legislature specially in regard to taking the

property of an individual, with or without compensation, in order to

give it to another, not only because the general provision in the Bill

of Rights was sufficiently explicit for that, hut because it was expected

that no legislature would lie so regardless of right as to attempt it."

A3 the opinion of Mr. Justice Bell in the Commonwealth vs. M' Wil

liams, is founded principally upon the supposed existence of absolute

power in the legislature, as stated by the late Chief Justice Gibson in

Harvey vs. Thomas, it is to be regretted that he omitted to notice the

cases in which the power was denied, and particularly the two in which

it had been distinctly repudiated as an error by the distinguished jurist

who gave it currency. It is also of some importance, in connection with

this question, to bear in mind that the learned judge who delivered the

opinion in the Commonwealth vs. M' Williams seems to have overlooked

his own views of the '.•definite and limited power of the legislature," as

expressed but two years before in Parker vs. Commonwealth (6 Barr.,

513). It may likewise be remarked that he does not seem to have been

apprised of the then unreported decision of this court in M^Dcrmot vs.

Kennedy, in which, according to my understanding of the decision, it

held that the exercise of the power claimed in the case before us was a

violation of the right of property expressly reserved from the general

powers of government. The last case cited by the learned judge

[M'Clenaghan vs. Curwin) was a case in which it was held that the

act to incorporate a turnpike company was constitutional, and that,

uuder the original compact with the landholders, in which they received

six acres in every one hundred without compensation, in trust for the

purpose of making roads, the land might be taken for the purposes of

the turnpike road without paying tor any thing but the improvements

made by the occupant. It is difficult to understand why this power

should have been doubted or denied, or what it has to do with the

question under consideration. The land taken for the road did not in

equity belong to the patentees—they held it expressly in trust for the

purposes for which it was appropriated. No man was compelled to

travel over the turnpike road, nor was any man compelled to subscribe

to the stock or to pay taxes for its construction. Those who did not
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think proper to travel over it were at liberty to wade in the mud or

jolt over the stones of their ordinary roads as before ; but if they de

sired to make use of the labors of others, it was just that they should

pay a reasonable toll as a compensation. It seems to foliow thai the

opinion in Commonwealth vs. M Williams, so far as it purports to be

founded upon the decision cited to support it, is utterly unsustained by

authority. So far as it stands upon the principle that the legislature

may exercise all powers from which they are not expressly excluded

by the constitution, its foundation is equally frail. No jurist after

proper reflection ever thought it necessary for a free people to write it

down in their constitution that the legislature should allow them to

purchase land and to farm it, to employ themselves in trades and pro

fessions, to embark in the manufacturing or mercantile pursuits, to

make contracts in regard to the business of life, to travel or remain at

home as business or pleasure shall prompt, or to engage to any pursuit

whatever provided it neither injured others nor endangered the public

morals. There is no special provision to secure these rights from leg

islative invasion. But, as they are the rights of freemen, which have

never been surrendered, the legislature that should attempt to violate

them would be scourged into retirement by the unanimous voice of

their indignant masters, while their unconstitutional enactments would

be declared inoperative for want of authority by every judge who under

stood the true foundations of law and free government.

The stateliness of a building may delight the eye, but its stability de

pends upon its foundations, which are concealed in the bosom of the

earth. Passing by the attractions which surround the opinion in Com

monwealth vs. .1/' Williams, I have carefully examined its foundations,

and find that it has no support from either principle or authority. But

as the opinion is not upon a question arising on the record or in the evi

dence, or otherwise judicially before the court, it is not binding as a

precedent in this, or in any other tribunal. It is entitled to no more con

sideration than the opinion of any private gentleman of equal intelli

gence, learning, and experience. It may therefore be disregarded, with

out in the slightest degree violating the principle of stare decisis. On

the contrary, an adherence to it, in opposition to the decision in M'Der-

mot vs. Kennedy, as I understand it, would be a violation of that prin

ciple. It is not probable that the tribunals of other states have been

misled by it ; but if this be the case, we can only regret that they have

followed a false light ; they must bear in mind that the report of the

case gave them full notice that the question thus disposed of was not

the matter in judgment in the case, and that every one familiar with judi

cial action, knows that an opinion on an abstract question is never re

garded by sound jurists as authority for any thing.

But we are asked to follow the decisions in other states on this ques

tion. These decisions, although entitled to respectful consideration, are

not authority here. If they hnd been sanctioned by long acquiescence

of the people, after a thorough experience of the results to which they

tend, they would deservedly have influence on our minds ; but they are

of recent origin, and were pronounced under the influence of that cour

tesy which ever disposes the judiciary to sustain the action of the legis
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lature, unless in a clear case. They may be presumed also to have been

influenced by the consciousness of " weakness" and " inability" to resist

the antagonism of a department which in some cases had a voice in the

appointment of judges, and in others possessed al-o the power of remo

val. It is not unlikely, also, that the great advantages of the public

improvements projected, created a pressure there, similar to that which

now exists here, and which, it is acknowledged, it is difficult to resist.

But this is no reason why judges elected by the people, and who can re

sist every unjust coercion from any other department, by an appeal to

the common sovereignty, should hesitate to give that protection to t'le

citizens which the constitution secures. The tendency of power to en

croach upon popular rights is continual, and it necessarily follows that

those rights can only be maintained by a perpetual struggle. This is the

reason why bad precedents have but little weight in constitutional ques

tions, wheff they violate the rights of the p'ople or the principles of the

government. It was very properly >aid by Mr. Justice Bell, in Parker

vs. Commonwealth (6 Barr., 521), that " a different rule would expose the

fundamental laws of the state to continual danger of subversion from

encroachments which in the beginning did not attract public attention."

A plain violation of the constitution, like a public nuisance, acquires no

validity by its repetition or continuance.

In the continual vibrations attendant upon the struggle between power

and liberty, it is not strange that the powers of Euiopean cities should

be influenced by the varying character of that struggle. Padua was at

one time enslaved by her conquerors, at another it rose to perfect inde

pendence, and then sank down into Austrian despotism. London was

at one time a rude military fortress, surrounded by woods and marsh—

at another a splendid prefecture of Rome, with its columns, capitals, les-

selated pavements, and statues of heathen divinities—then a municipal

corporation with most extensive powers—then stripped by the hand of

tyranny of all its corporate rights—then restored with new and exten

sive privileges, accompanied with the extraordinary parliamentary decla

ration, that its charter was so far above the law that it can never here

after be declared forfeited. Hamburg was, at different times, subject to

the dukes of Saxony and the counts of Holstein, at another time it ac

quired the rights of sovereignty as a free and independent city. Bre

men. Lubeek, and other cities exercising the powers of sovereignty, have

passed through similar changes. Even Rome herself, once the mistress

of the world, and the mother of nations, is now a " weeping Niobe," un

der the most absolute despotism. What light, therefore, can the pow

ers and usages of the ancient or modern cities of the old world throw

upon the powers of municipal corporations here ? None whatever. The

former were the creatures of time and circumstance, with no definite or

uniform limit to their powers, sometimes absolute sovereigns—at other

times absolute slaves. The latter are the creatures of Jhe law, estab

lished for the purposes of local government alone, with powers specified

and limited in their charters. The usages of the first form no precedent

for the action of the last. The references in the argument of counsel to

the cities of Europe are therefore dismissed without further remark.

It is conceded that the legislature may create cities, boroughs, coun



152 Condensed Reports of Recent Cases. [Feb.

ties and townships, with such territorial limits and such extent of popu

lation as they think proper to designate. They may erect a borough or

a township, composed of three rich men and two poor men, or three poor

men and two rich men, if they think proper. Putting the case in the

most favorable light of a power exercised according to the wishes of a

majority, is it not enough to clothe the three rich men in the one case,

and the three poor men in the 'other, with power over the others, so far

as relates to the local ■iovernmcnt of the borough or township ? Can it

be possible that under a constitution which professes to respect the rights

of property, the three rich men may be clothed with power to compel

the poor men to contract debts for distant railroad projects, which may

sweep fiom them their humble dwellings acquired by a life of industrial

toil 1 Is it true that their widows and orphans, left with nothing but a

dwelling to shelter them, and the bare means of subsistence and educa-

cation, can be thus involved in a debt without their consent/which may

in the end reduce them to homeless destitution '? Or is it true that three

poor men, who have, perhaps, nothing to lose, have the power to in

volve the rich in liabilities which may strip them of their possessions and

reduce them to beggary ?

Immense bodies of uncultivated lands are owned by non-residents.

Some of the owners are citizens of Pennsylvania, some are citizens of

other states, and others are inhabitants of foreign countries ; some are

widows, others are minor children. All have purchased their lands un

der solemn grants from the states, and have paid taxes fur the support

of the government for many years. These owners are protected by the

constitution of the United States from every act of legislation which shall

impair the obligation of their contracts, and they have a right to demand

that protection from the j udiciary of the federal government. Is it possible

that the people who happen to live in the counties where these lands are

situated, may charge them with immense debts for the construction of rail

roads ? Is it true that one man's land may thus be taken to build a rail

road through the land of another ? That one may be thus impoverished

to enrich another, and that deeds, patents, and all ihe most common con

tracts on which men are accustomed to repose in security, may be thus

not only impaired, but absolutely nullified and trodden under foot ? Is

this to be the practical construction of the great principle of liberty,

taken from Magna Charta, and incorporated into our own constitution,

that " no man can be deprived of his property unless by the judgment

of his peers or the laws of the land ?" If this may be done, our prop

erty is held at the will of others, and there is no such thing as the right

of property. If this be constitutional law, our liberty is in the same

jeopardy, for our citizens may be imprisoned for the taxes assessed to

pay the debts thus contracted without their consent. But when two out

of three county commissioners, without a vote of the people, are au

thorized to lay these enormous burdens upon the persons and property of

a whole county, who shall measure the extent of the wrong ? Why

should the members of municipal corporations, who are made such with

out their consent, be placed in a worse condition than those who volun

tarily embark in private corporations ? If a man becomes a stockholder

in a bank, the legislature have no power to convert the corporation into
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a railroad company, or even to authorize the diversion of a single dollar

of the capital to that object, without the unanimous consent of the

stockholders. A majority may control the management of the corpo

ration so long as they keep within the objects of the original charter,

but they can not change its character or objects, even with the sanction

of the legislature. When the object of the alteration of a charter is

auxiliary to the original object, and designed to enable the corporation

to carry into execution the very purpote of the original grant, with more

facility than could otherwise be done, an individual corporator can not

complain ; but when the alteration is a fundamental change in the orig

inal purpose, the corporators are not bound by any such act of the legis

lature, although accepted by the directors and a majority of the stock

holders. Stevens vs. The Rutland and Burlington Railroad Co. (1 Am.

Late Reg., 154); Natusch vs. Irving, et al (Gow on Part. Appen., 576);

Ware vs. The Grand Junction Water Co. (2 Rus. & Myhie, 411) ; Cun-

leff vs. The Manchester and Bolton Canal Co. (1 English Cond., ch. Rep.,

131 n.) ; Middlesex Turnpike Co. vs. Lock (8 Mass., 268) ; Same vs. Swan,

(10 Mass., 384); Same vs. Walter (10 Mass., 390); Hartford and New

Harm R. R. Co. vs. Croswell (5 Hill, 385) ; Ellis vb. Marshall (2 Mass.,
2«9); Gray vs. Monongahela ATav. Co. (2 W. & S., 150); Indiana and

Ebensburg Turnpike Co. vs. Phillips (2 Penn. R., 184) ; Muni vs. The

Shrewsbury, etc., Railway Co. (3 Eng. Rep. Law and Equity, 144);

Livingston vs. Lynch, ct al (4 John Rep., 573). And the reason of this

is that members of private corporations, like other citizens of the com

monwealth, have a right of property which even corporate majorities

can not violate. No good reason has been assigned why the members

of municipal corporations, the people themselves, should not possess the

same rights. It may be appropriate in the discussion of political questions

to talk about submissions to the will of the majority, but where property is

concerned, it is to be disposed of according to the will of the owner.

In despotic governments, where the people have no rights of liberty

or property, and where all power is concentrated in the sovereign, every

question is necessarily a political one, to be disposed of according to the

discretion of the government. But we owe a lasting debt of gratitude

to the valor and wisdom of our ancestors for liberating us from this

bondage, and expressly " reserving the rights of liberty and property

out of the general powers of government." Under our free constitution,

questions of property are therefore not political ones, but mere ques

tions of meum and tuum, to he decided, upon a fair trial, in due course

of law. Municipal corporations can not destroy or affect the rights of

property. They are mere creatures of the government, instituted for

governmental purposes alone. They may be established without the

consent of the inhabitants within their limits, and may be abolished at

the pleasure of the power that created them. They have no permanent

existence for a single day. They are therefore incapable of any act, ex

cept the necessary duties of local government, and apart from that duty

can not enter into any contract which shall perpetuate their existence,

or bind the persons or property of the inhabitants or others. Nor can

they be clothed by the legislature with any such power, for want of the

essential element in every contract, the consentofaU theparties to be bound.
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But it is said that the legislature are the judges of what acts fall

within the range of municipal duties and powers, and that their judg

ment is conclusive on the question—that no matter how great may be

the abuse of authority in this respect, it is an injury for which the ju

dicial power can furnish no redress. This argument proves too much;

for, if true, it abolishes the distribution of power, and destroys the very

check created for the preservation of the liberty and rights of the citizen ;

and instead of putting his constitutional rights under the protection of

" the judgment of his peers" and " the law of the land," it places them

entirely under the discretion of the legislature. If they may destroy

the rights of property whenever they think proper to decide that muni

cipal interests and duties require their destruction, they may deprive

the citizen of his life or his liberty, under the same exercise of dis

cretion. Upon the same principle they may decide that all his houses,

lands, and goods shall be sold, and the proceeds disposed of according

to the will of the majority, and that the minority themselves shall be

reduced to bondage as the slaves of the majority. Such a construction

would clothe the legislature with the most absolute and unlimited power,

and would be utterly destructive of all constitutional rights. To say

that no remedy exists in the judiciary for such a plain violation of the

constitution, is to abrogate that provision which declares that "all courts

shall be open, and every man for an injury done him in his lands,

goods, person, or reputation shall have remedy by due course of law,

and right and justice shall be administered without sale, denial, or de

lay." That this provision applies as well to injuries attempted by any

department of the government, as to those perpetrated by individuals,

is apparent from its connection with clauses expressly provided to pro

tect the people from any invasion of their rights by the former. That

this was the object of it:, is also manifest from its insertion in the very

section which provides that the citizen may bring suits even against the

commonwealth herself.

It is true that where the unconstitutionality of an act consists in the

concealed motives for its enactment, or these motives are so intermingled

with legitimate ones, that they can not be distinguished and separated,

the judicial power may not extend to the case. It is then a question

of fraud which it would not be proper for one department of the gov

ernment to impuce to another, and in which one can not, in a collateral

proceeding, have jurisdiction over the other. The taxing power, when

exercised according to all the forms of constitutional .uthority, niay, it

is true, be taintedVwith an intention to appropriate the funds to private,

or other improper and unauthorized uses. Against this abuse the reme

dy is with the people, and may be beyond the reach of judicial action.

But where the unconstitutional object is distinctly apparent on the face

of the act, where the purpose, as in this case, is admitted to be one

which does not fall within the legitimate limits of municipal powers,

where the invasion of constitutional rights has not been concealed, or

placed out of reach by the confusion of intermingled legislative motives,

and where, as in this case, we see it in its nakedness, long before it en

velops itself in the cloak of the taxing power, there is no difficulty

whatever in arresting the evil at the threshold.
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The legislature have undoubtedly an enlarged discretion. It is no

part of our duty or inclination to impugn the motives'of members, or

treat their acts with disrespect. It can never be their intention, as a

body, to disregard the rights of their constituents. But in the pressure

of their varied and burdensome duties, it is not always possible for

them to perceive the bearing which their enactments may have upon

individual rights. For this reason the sovereignty was not intrusted

exclusively to them, or to any single department of government. For

this reason the judicial power was created ; and it is the duty of that

power to act faithfully according to the purposes of its existence, and

when "right and justice" shall require it, to declare that the constitu

tion is supreme, and that to render an enactment valid, both the end

and the means must be such as do not violate individual rights—that

there is no power in the commonwealth which has discretionary author

ity to take away the property of the citizen without "just compensation,"

without the "judgment of his peers," and contrary to "the law of the

land ;" that this can not be done even to accomplish a constitutional

object, much less where, as in the case before us, the end and the means

are alike unauthorized. It has been truthfully and beautifully said by

the chief executive officer of the Union, that every citizen of this

country is " one of a nation of independent sovereigns ;" that he can

not wander abroad so far as to go beyond the protection of his country's

constitution. The flag that represents the power and the rights of the

people is his sure guaranty against injury from all the other nations of

the earth. Why shall it not secure him the like protection from his

eyrn ? It will avail but little to protect him in his rights abroad, if his

substance may be exposed to the jaws of devouring tyranny at home.

Justice is not to be entangled in nets of form. It is immaterial in

what garb unconstitutional oppression may approach the citizen, whether

in the purple and fine linen of associated wealth, in private corporations,

in the more attractive costume of municipal majorities, or even in the

honored robes of legislative power. It is the duty of the judiciary to

administer justice so as to protect the citizen from every form of un

constitutional attack.

The opinion here given is, of course, confined to the case before us,

in which those who ask our intervention opposed the proposed usurpa

tion upon their rights as soon as it came to their knowledge. As the

legislature and the municipal authorities are the agents of the people,

for some purposes, and are professedly acting for their benefit, it may

be a question hereafter how tar the latter can stand by and receive the

benefits of such subscription, or allow third persons to be deceived into

investments, in the belief that the acts are approved of, without being

precluded from afterward objecting. In dealings between man and

man, where an agent transcends his authority and the principal omits to

dissent as soon as the act comes to his knowledge, he is, in general,

bound by it. Under the law of nations, where there is an abuse of

power, if the nation is silent and obeys, the people are considered as

approving of the conduct of their rulers. Vattel, 18, 11. It is upon

this principle that treaties and contracts of usurpers, made in behalf of

the nation, by its rulers de facto, are binding upon the nation. The
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present case is entirely free from the application of this rule. When

other cases shall arise to which it may properly apply, justice will be

done according to law. I would be the last to sanctiou repudiation of

debts contracted in good faith. But the true way for municipal corpo

rations to avoid this calamity is to contract no debts except such as are

clearly within their corporate powers. If the contrary be attempted,

the power of the law can not be more appropriately exercised than in

applying its preventive process. The magnitude of the interests in

volved, and the great power and influence of the parties to be enjoined,

furnish no reason for disregarding the supremacy of the law, for ''her

sent is the bosom of God ; her voice is the harmony of the world ; all

things in heaven and eai'th>do her homage ; the very least as feeling her

care, and the greatest is not exempt from her power."

In conclusion, I am in favor of granting the injunction, because—

1st. The proposed subscription puts the property of the citizen

under the control of a private corporation without his consent, thus

depriving him of the right of "possessing and protecting it," and

therefore violates the 1st section of the Bill of Rights.

2d. It converts the members of a municipal government into a corpo

ration which has nothing governmental in its objects, and which, being

bound by contract, can not be "altered, reformed, or abolished" at the

pleasure of the people ; and it is therefore a violation of the 2d section.

3d. It puts the property of the citizen, without his consent, under a

government where it can no longer be protected by "free and equal"

votes, but where wealth controls poverty, and where money has more

votes than men ; and therefore violates the 5th section.

4th. It deprives the citizen of his property without the "judgment

of his peers," and without a trial in " due course of law ;" and there

fore violates the 9th section.

5'h. It takes the property of the citizen without just compensation,

and is there therefore a usurpation of powers not granted, as well as a

violation of rights plainly expressed and implied in the 10th section.

6th. It deprives the citizen of the lands and goods secured to him

by patents, deeds, and other contracts, and therefore violates the 17th

section.

7th. It invests a corporate body with the privilege of taking private

property without requiring such corporation to make just compensa

tion in advance, or to give adequate security therefor ; and therefore

violates the 4th section of the 7th article of the amended constitution.

8th. The appointment by the legislature of the municipal officers

as the agents of the present plaintiffs to charge their lands and goods

with these burdens, without their actual consent, gives such officers

no more authority than a similar enactment would confer upon Queen

Victoria or the Emperor Nicholas. It is assuming the garb without

the reality of assent, and is therefore an injury about to be perpe

trated under circumstances of. peculiar aggravation. To deny a

" remedy by due course of law" and to refuse to administer " right

and justice without delay" in such a case, would be a violation of the

11th section of the declaration of rights.

My views on this subject may be unfashionable. But when credit
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shall be exhausted, and the day of payment shall come ; when the

bonds (which are to be issued like other obligations of mere sureties

without making any provision for payment) shall come to maturity—

when the railroad excitement shall subside, and reason shall resume her

dominion—when the exhilaration of profuse expenditure shall give

place to the gloom to be produced by the grinding exactions of the

tax gatherer—when the rich shall be impoverished, and the poor shall

be cast into prison—when all classes shall be involved in millions of

debt beyond the means of payment—when individual industry and

enterprise shall cease with the destruction of individual rights—when

the freemen of this commonwealth shall become the bondmen of

corporations, ] shall, if surviving, have the melancholy consolation of

knowing that I have endeavored, to the extent of my feeble abilities,

to avert these calamities from my fellow-citizens, and to maintain their

rights of property according to my understanding of the constitution.

As I think that the injunction ought to be granted, for the reasons

already assigned, it is unnecessary and improper, on this preliminary

motion, to consider the other points urged in the support of the appli

cation. -

Lowrie J.—It is insisted that a municipal corporation, even with the

consent of the legislature and of a majority of its voters, has no con

stitutional right to become a stockholder in a railroad corporation and

may not borrow money to enable it to do so. The measure derives

no essential virtue from the vote of the people of the town or city, or

from the will of their officers; for the citizen claims the more authori

tative protection of the state. He owes no allegiance to towns or

cities, or to local majorities of any kind, but only to the state, which

alone is sovereign ; and it is this allegiance alone that enforces his

obedience to local authorities. Towns and cities may command and act

where the legislature can give them authority to do so, and has given

it; and without this, neither town officers nor town majorities, even

though unanimous, have any legitimate control over the property or

rights of the citizen. All the efficacy of the subscription is therefore

dependent upon the act of the legislature, and if under the constitu

tion such an act is excluded from the province of government, then of

course no legislative sanction and no combination of governmental

majorities can make it valid.

The principle involved in this case has been so often acted on by the

legislatures of our own and of other states, and its correctness has been

so often affirmed by judges, whose learning and talents I may emulate,

but can not hope to equal, that it is with the utmost diffidence that I

venture to express a contrary opinion.

When a proposed measure promises a present advantage, and there

is no apparent wrong to any one in carrying it out, it is not unusual

to enter upon it without scrutinizing with any suspicious care the

tendency «f' the principle on which it is based, and even without study

ing what the principle of it is. The example being once set, is followed

by many similar instances; and it is not until the practice begins to

run to an extreme, and to develop its dangerous results, that we begin

to suspect its fundamental priuciple, or to doubt the propriety of the
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action of those who led the way. This thought may furnish some

apology for the boldness that questions the first impressions of leg

islatures and of courts ; and it is not without considerable illustration

in the laws, arguments, and decisions on this very subject. It would

be surprising if the first attempts to define the application of a prin

ciple should be entirely successful ; and even if they were, they could

not be known to be correct until they had stood the test of many sub

sequent disputes. Like a boundary line through a wilderness country,

it may require many experimental surveys, conditional lines, tempo

rary concessions, and earnest contests before its true place can be defined

and settled.

In the case of the Commonwealth vs. M> Williams (11 State R., 70),

this court seems to have affirmed the constitutionality of such an act

as that we are now considering ; because no unconstitutional principle

was pointed out by the counsel or seen by the court, as being involved

in the measure. The only positive principle, enunciated by the court

in support of the measure, is that the legislature may authorize local

taxation for local improvements. Without that principle (not needed

by the case), that act of Assembly could not have been sustained,

and I shall endeavor to show that, even with it, it could not be.

Several other cases in other states carxy the principle of local taxa

tion even farther. Godden vs. Crump (8 Leigh, 120) ; Harrison vs.

Holland (3 Grattan, 347); Thomas vs. Leland (24 Wend , 65); Shaw

vs. Dennis (5 Gilman, 405) ; People vs. Brooklyn (4 Comstock, 419).

But none of these cases are in point as to the means by which the

measure is proposed to be effectuated here ; and in rqj' opinion they do

not involve the essential principle of the present causes.

It is otherwise, however, in the case of Bridgeport vs. Housatonic R.

R.Co.(15 Conn., 475); Nichol vs. Nashville (9 Hump., 252); Talbot vs.

Dent (9 B. Monroe, 526) ; and Cincinnati, W. & Z. R. R. Co. vs. Clin

ton Co., lately decided by the Supreme Court of Ohio.

I take the last case as a fair sample of them all. The aim of the

learned court, so far as it is important to notice it here, is to show that

the work was of such a local character as to justify local taxation by the

legislature, either directly or through the local authorities, and having

done so (as is supposed) the inference is drawn—" if either might do the

whole (work), is it not too obvious for doubt, as a question of power,

that each may be authorized to do a part '?" Certainly it is. But I

most respectfully think that this does not exhaust the argument. Nor

do I presume that the learned court regarded it as so doing ; for, in

another place, they say that the object being proper, it "might be done

by any means not prohibited, adapted to the end in view, and subscrip

tion of stock to a company incorporated for that purpose, is not objec

tionable." Here is the very question- of the cause; and without admit

ting the correctness of the views expressed as to the absoluteness of the

legislature's power of local taxation, or improvements which' they may

call local, I can not help thinking that this question of the means has not

been fully considered. Are not the means prohibited by the constitution ?

When we notice the character of municipal corporations, it seems some

what strange that they should be allowed to borrow money for any pur
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pose, except as a mere temporary expedient. Our municipal corpora

tions have none of the sacredness that belonged to the chartered muni

cipalities of England. Theirs were grants of franchises and privileges,

generally purchased and paid for, and guaranteed by Magna Charta, and

were part of the very means and process of the development of individ

ual rights, for which Englishmen were continually and earnestly contend

ing. Ours are mere instruments of government, having essentially no

higher value than other local offices, being instituted, as these are, for the

purpose of devising and executing certain local regulations, which it

would be inconvenient and almost impracticable for the legislature to do

by direct legislation. Their functions are different from the local offices

of counties and townships, chiefly because of a more dense population,

and not at all because of any constitutional necessity. Properly speak

ing they have no faith to pledge ; because they have no place in the

constitution, and no guaranty that their existence will be continued even

for a year ; because their jurisdiction, limits, and taxing power may be

expanded, contracted, and subdivided at the pleasure of the legislature ;

because usually their taxing power is limited to the mere necessities of

their corporate duties, leaving them little or nothing to answer other de

mands upon their plighted faith ; and because the legislative power over

them for alteration, extension, and annihilation can not be taken away,

and ought not to be impeded by their act of incurring debts. Their '

power ought to be carefully limited, for the experience of all municipal

ities, ancient and modern, shows that there is always a tendency in cor

porations to sacrifice individual rights to the interest of the corporate

body. A watchful observer of the acts of our own cities and towns

can point out many instances of this. But it stands written in every

age, in almost every year of the history of the Grecian and Italian cities,

democratic, oligarchic, or monarchic, and this disregard of individual

rights was, more than any thing else, the cause of their decay.

The corporation to be aided by the investment is a railroad company.

That such is a private corporation has very often been decided, and is

not disputed. It is essentially so, for it is not an instrument of govern

ment, and no legislative declaration can alter this fact. In it the right

of voting is regulated on principles totally different from the elective

franchise of the constitution. It is private and not public, for its prov

ince is regulated, not by the constitution and general laws of the land,

but by its charter, which stands as the contract terms of its existence, at

least among its members. It is private, because it is not a law imposed

upon any one by legislative authority ; but a plan of union, accepted as

such by persons, voluntarily and each for himself, associating themselves

according to its terms. He that becomes a member of such a corpora

tion, voluntarily gives up so much of his property as he invests in it; ho

converts his money or other property into corporation stock. Besides

this, his whole estate may be in some measure subject to the control of

the corporation ; for all private corporations may be so constituted, that

the members may be made personally liable for the corporation debts.

And this is not all, for if this may be imposed upon a municipal corpo

ration, it may be imposed upon any township or ward, or half or tenth

part of a township or ward ; for the legislature can subdivide any of
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them at pleasure. Nay, they may on the same principle be forced to

become members of any private partnership formed for similar purposes,

called public.

What, then, i-i the substance of the proposed measure ? It is to make

a municipal corporation, and therefore all its citizens, and to some extent

all persons owning property within its limits, members of a private cor

poration by an act of government. It is to take the property of the

citizen, by an act of government, and invest it for him in the stock of a

private partnership. It is to take his credit or his property out of the

protection of the state constitution, and place it under a charter which

must thereafter be its only law. It is to place it where neither his power

as an individual can control it, nor his vote as a citizen affect it. Under

the constitution he stood as the equal of all men, in the choice of

the officers who might affect any of his interests. (Bill of Rights,

Sect. 5.) Under the charter now proposed to be forced upon him, his

voice U not heard at all, or if at all, most indistinctly and indirectly ; for

neither the citizens nor their municipal representatives may have any

voice in choosing the majority of the railroad directors, and the votes

which they do give bear no adequate proportion either to their numbers

or their interest. Force upon them this new relation, and as to so much

of their interests, you take away all their rights as individuals and as

i citizens ; and they are all, some with and some without their consent,

made carriers of goods and of passengers, and liable in some degree to

the duties and the risks of that relation.

Now here is the very question of the cause, and I proceed to its

more direct consideration. May government force any portion of the

citizens into such a relation ? May a municipal corporation embark

the interests of its citizens in the speculations of a private corporation

or partnership? 1 think it can not.

May not government authorize municipal corporations to engage in

any sort of trade or business for the public benefit, on the faith of the

taxes it has raised or has power to raise? Yes, it can, if that is proper

governmental business ; but it is not. And of course, if the business

be not governmental, government can levy no tax to carry it on. Is

the stress laid upon the idea of the public benefit of the business ?

Then what line of business is there that is not regarded by those en

gaged in it as being for the public benefit? Can proper public busi

ness be defined according to this standard ? Generally, perhaps, it

may ; and then such business as this is declared to be the indefeasible

right of man, as an individual, when it is declared that the right of

acquiring and possessing property is indefeasible and inherent in man,

and that it is excepted out of the general powers of government.

(Sect. 1.) This declaration means nothing, if government may convert

itself or part of itself into a trading corporation or socialist commune,

and pledge the credit and property of the citizens to sustain its

schemes of trade. If it may, then all the guaranties of private prop

erty contained in the declaration of rights are but cobweb restraints

upon the power of government ; for it may pledge all the property

of the citizens, by engaging in some trading speculation.

I state an extreme case, not that I have any fear that it will happen,



1854.] Condensed Reports of Recent Casta, 161

but merely that the principle may stand out with more prominence.

The constitution means that there is a real distinction between the pur

suits of the individual and the province of the government; and it

marks that distinction as clearly as general terms will admit. When

it declares that the right of the individual man to "acquire, possess,

and protect his own property and pursue his own happiness is inherent

and indefeasible," and excludes it from the province of government, it

means that this right shall not be invaded, and that government shall

not undertake to control the individual in the exercise of it, either by

directing his enterprises, investing his funds, or choosing his associates.

If government can do this at all, in the manner here proposed, there is

no limit to its power, and the whole form of our institutions may be

changed by act of Assembly.

There may, no.doubt, be many cases wherein it is difficult to mark

the boundary between the province of the government and that of the

individual citizen ; but here there is none, for the line is distinctly

marked by the fact that this particular business has been intrusted by

law to private hands, and is subjected to the law that governs private

relations. Can the citizens be compelled to enter into such a relation 1

The attempt is forbidden by the constitutional declaration that the

right of the people " to alter, reform, or abolish their government,'*

that is, all governmental institutions, is " unalienable and indefeasible."

(Sect. 2.) Admit the solecism that government may force any portion

of its citizens into membership in an institution in which contract is the

essential bond. Then either this relation stands without its proper

contract consequences, and you abolish the essential and constitutional

distinction between contract relations and legal ones, including the in

violability of the former, which is impossible ; or government has

power to establish institutional relations among the citizens, which

neither it nor they can "alter, reform, or abolish." That is, govern

ment can establish social relations among the citizens—contract and

yet governmental—which neither it nor the people can change ; be

cause our constitution forbids the government, and the constitution of >

the United States forbids both government and people, from " impair

ing the obligations of contracts."

Such interference with private rights is excluded by the constitu

tional rule in favor of the inviolability of contracts. (Sect. 17.) This

rule involves the idea that those individual rights which are the proper

Bubject of contract, and in so far as they are so, may be placed beyond

the jurisdiction of governmental rules by the mere will of individuals

expressed in a contract. This shows that contract relations are higher

in degree than those established by law, and that rules of law are in

tended to define the relations between individuals only when they have

not themselves fully defined them by an agreement. Thus the com

mon-law maxim, conventio vincit legem, acquires new authority from the

constitution, and it may be its province is enlarged. Contract relations

being thus placed above legal ones, it necessarily follows that the law

can not force them upon any one. If, then, this is to be regarded as a

contract relation in its character and consequences, it is one that the law

making power can not institute in anv form. If it is not a contract

11
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relation, then it is a governmental one, and may be dissolved by the

power that created it. The obligation, being imposed by law, may be

discharged in the same way. Its contract form does not alter the case,

for its legal character depends upon its essence, and not upon its form ;

otherwise power could make its own forms the means of justifying the

most palpable usurpations.

The incongruity of the proceeding presents itself in strong light, if

we take into consideration the rule which has been so often affirmed,

that the charter of a private corporation is placed by the constitution

of the United States entirely beyond the reach of all state power. It

is said that over sixty millions of dollars are invested and proposed to

be invested in this way, in several states, under various acts of Assem

bly. This amount is equal to the assessed valuation of the property

in about half of the counties and half the territory of this state, taking

the more thinly populated parts. The amount may be over-estimated,

but that is not important. What, then, is the proposition? It is to

place all this amount of property under the control of private chartered

corporations. Not by the individual will of each property holder act

ing for himself, but by the will of the government. That is, govern

ment interferes with private property in order to place it beyond the

control both of the individual and of the government. It exercises

power in order to abdicate power, or rather to transfer it to private

hands. The property whose relations were subject to the rules of the

law and the constitution is outlawed—banished its relations—and sent

into the desolate exile of a private corporation, where it can claim only

an exile's rights, and where the voice of the law and of the constitution

is unheard, and the equal ballot of the independent freeman is disregarded.

Here is diminutio capitis and no jus poslliminii.

To my mind it seems very plain that this measure is in violation of

the whole spirit of the declaration of rights. It violates especially the

first section, by undertaking to control the citizen in the investment of

his funds and the choice of his business. It violates the second, by im

posing upon him an institution which neither the government nor the

people can alter or abolish. It violates the fifth, by imposing an insti

tution wherein the elective franchise is taken away. It violates the

ninth, by taking the property of the citizen by a special act, and with

out trial. It violates the seventeenth, by making the citizen a member

of a private partnership without his consent. The eleventh would be

violated, if we should shut the doors of this court against him, and re

fuse him a prompt and full remedy. And the very nature of govern

ment is violated, by government erecting over its citizens an institution

which it can not control.

I have now finished my direct argument on the point which strikes

me as the pivot of the case ; but I can not avoid the belief that a glance

ate the history of the development of private rights, which resulted in

producing the ideas embodied in our declaration of rights, will tend to

sfijiw, jbat I have not misunderstood those ideas.

 ^qrhjips all the internal political contests that the world has ever

witressed, .jhave been, consciously or unconsciously, contests for the

t^ajiura^.rigljts of individuals. Superficially regarded, they seem to have
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been mere contests for power. But it is far otherwise. In them all

the sentiment is that the individual has been wronged by the govern

ment; and the contest, therefore, is for individual right rather than for

power. Power over others is a means of advancing the individual ; and

for this purpose the selfish and overbearing will seek an undue share of

it; but the mass of the people will never seek it for its own sake, but

because they believe that their natural and individual rights will be

more respected, the more their influence in the government is felt.

It is doubtless true, that the right of the individual as against govern

ment did not develop itself in the consciousness of Grecian and Roman

antiquity ; for a state of almost constant external war is peculiarly un

favorable to its development. When martial law is the normal state

of a people's institutions, man is useful only as an element and instru

ment of society, and individual rights are merged in the solidarity of

the state. With them power was the means by which the burdens of

war were cast in such a manner as to weigh least heavily on those that

ruled. With them the nation's glory was measured by the nation's

extent, and by its power over other nations, and not by the intelligence,

and virtue, and liberty of its citizens. The highest aim of society was

boundless dominion ; and the highest aim of the individual was the

chief seat in the kingdom. Equality of rights was unknown to them,

except as the portion of the ruling caste, who arrogated to themselves

all power. That individuals had rights independent of law, was a prin

ciple which they never comprehended. With them power was absolute,

and the highest merit was martial skill ; and hence right and law, valor

and virtue, were identical terms.

All matters fell within the province of government. Religion, arts,

trades, education, amusements, were the subjects of legislation. Not

only the means, but the very form and essence of education and relig

ion, were under the control Of the state. Socrates was sacrificed for his

efforts in the cause of education and progress, and Plato received a hint

that some of the hemlock of his master's cup was left for him.

It was never so, but in an exceptional- way, with the race of people

from whom we derived our origin and our principles. As far back as

history marks the progress of the Germanic tribes, liberty and independ

ence was the motto on their banners. Personal independence was

part of their governmental common law, and therefore part of their

Constitution. It was the natural result of their national origin. Theirs

was the natural and spontaneous growth of a rural and homogeneous

people, whose numbers were increased by the arts of peace, and by a

virtuous regard for the family relation, and whose virtues and energies

were developed by their conquests of the mountains and marshes, and

forests and wild beasts of the earth, and under a government, free, un-

encroaching, and adapted to their circumstances. Roman development

was from a city ceuter, by the arts of war, by the conquest and enslave

ment of their fellow-men, always proceeding in disregard of individual

rights, and, in order to maintain its position, requiring a government

that disregarded them.

And when the German people invaded and conquered the Western

Roman empire, war brought with it an analogous disregard of individual
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rights, and fixed it among the institutions of government by the estab

lishment of the feudal system. But in England the idea was soon re

claimed as constitutional common law, and vindicated in Magna Charta;

and since then the whole history of England is one continual protest

against governmental invasions of private rights; and he reads history

badly who regards it as a protest against merely royal power.

Defmitions of the utmost boundaries of right and of authority are

not so common in England as here, because with them the system is in

continual progress. and because general principles are not so much the

means ofa nation's growth, as inductions from its experience and history.

In the revolution of 1789, France endeavored fo invert this order, and

to set out by a course founded on philosophy and general principles.

But it was a failure, because the people were not ready for it. A nation

is not born in a day. The principles on which it acts and by which it

advances are the spontaneous accretions of its natural growth becoming

evolved as needed, and adapted as evolved. David's sling seemed an

insignificant weapon, but it suited him better than a sword, helmet, and

coat -of mail. But the statesmen of the French National Assembly

properly defined the English and American idea of liberty, and pre

sented a just generalization of the facts of history when, in 1780, thej-

declared that ''it consists in the ability to do any thing not injurious to

others, and the natural rights of every man are only thus limited."

They understood the right of property when they declared that, it

was " inviolable and sacred, and no one could be deprived of it except

when the public necessity, legally established, clearly required it; and

then only on condition of just and previous compensation." They

understood the province of government when they declared that " the

end of all association is the preservation of the natural and impre

scriptible rights of man. These rights are liberty, security, property,

and resistance to oppression." All this is involved in the personal

liberty, personal security, and private property guarantied as the natural

and inherent rights of every Englishman, and especially of every Penn-

sylvanian, all being necessary as motives, encouragements, instruments,

and rewards of that personal virtue and energy that are necessary to

every individual, and therefore to national development. It is all in

volved in the very religion which they profess, and which teaches that

every man has his own conscience, his own duties, his own will, his

own intelligence, his own future.

1 say the general mind of France had not yet been trained to these

high ideas of liberty, and they did not constitute part of the nation's

consciousness. Hence the days of Robespierre, when it was fancied

that the laws of the fabulous or mythical Lycurgus were the true cure

of all political ills. This was the very reverse of the enlightened

political principles of the National Assembly ; for under those laws

individual liberty had no existence; government directed all things.

Americans could commit no such error. They had been trained in

the principles of English liberty, and had regularly and spontaneously

outgrown them, their principles and their institutions being developed

together. Our whole provincial life was a struggle against govern

mental encroachments upon individual rights, and was the means of
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training us for a government of our own, by developing in us the prin

ciples embodied in our state constitution, as "the general, great, and

essential principles of liberty and free government."

Our whole declaration of rights stands as a monument of the regard

which the people of the state have for the independence and protection

of individual rights, and every line is marked with this principle. All

our American constitutions show that it is also an American principle,

and it has been attempted to be introduced into the policy of most of

the nations of Europe. The new clause, Art. 7, Section 4, added in

amending the constitution, and providing that the legislature shall not

give any corporation or individual, the privilege of taking private prop

erty for public use without compensation first paid or secured, is only

a more adequate, form of securing a well-established principle, there

tofore often invaded by the provision of, a fruitless remedy. Under

such a constitution, and within the prohibited limits, private rights are

safe against the voice and act of even unanimous millions, unless they

are willing to stand self-branded as usurpers and tyrants; and 1 can not

doubt that the provisions of the bill of rights to which I have hereto

fore referred, do most expressly protect the citizen from the govern

mental invasion of his rights that is here intended.

Let us not be afraid of unduly reducing the province of government.

The social principle is always strong enough to prevent this, and the

tendency of events is always in the contrary direction. It is too com

mon, the wish to cure all social ills and advance all social projects by

the power of government. It is too common, the wish to place the

industry, enterprise, and morality of the people under the care of the

state ; though all history proves that they sicken and decay under the

influence of large governmental powers, and that, in Christian lands,

they revive and flourish under the spirit of individualism which is

natural to man, and which can be properly developed only where the

pragmatism of the state is excluded. The state is no proper leader in

any such matters. It is delegated, not to devise plans of acquiring

wealth and securing happiness, but to protect individuals in the proper

pursuit of their own lawful plans ; not to guide enterprise into new

channels and new undertakings, but to protect those already entered

upon, and keep open and improve their avenues. Man advances only

by pursuing his own ideal of morality and enterprise ; and this he

pursues with an energy proportioned to the brightness of the rewards

which his own eye discovers in it. When government interferes in

such matters, it truly represents those only who suggest the plan ; and

they only will appreciate the ideal that it is intended to embody or

realize ; and they only, and not the people generally, can be relied on

to give it effect. And so here, a small band of individual stockholders

are likely to have the control of the millions of municipal subscrip

tions now proposed to be made, in this and other cases, and the very

proposition to make them has prevented an incalculable amount of indi

vidual subscription, and set aside that much of the individual energy,

forecaste, and watchfulness so necessary to the success of such enter

prises. The laborer will not tax his own energies when Hercnies under

takes his work, and he will be equally backward if Hercules attempts
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to control him. The vast majority of the people desire to be allowed

to mind their own business in their own way ; and it is this majority

that ought to be regarded. And when the government undertakes to

meddle with them, at the call of noisy speculators seeking public

favors, no amount of official majorities can purge the deed of its tyran

nical character.

Besides this, all history proves that the corruption of government

increases with its powers, and that its purity and therefore its perma

nence, depend much upon the limitation of its jurisdiction. When its

power is large there are strong, and even ferocious, contests to get the

use of its power. Even the power of passing private laws, authorizing

private corporations, directing public improvements, and appropriating

public money, have subjected governments to the worst temptations

and given rise to intrigue, fawning, and favoritism, and have annually

attracted to our capitols swarms of voracious and unprincipled specu

lators, disgracing the public character and causing more than one

government to be publicly suspected and charged with corruption, and

honest visitors there to be suspected of selfish and dishonest purposes.

Every exertion of power that increases its patronage by enlarging its

functions should be watched with suspicion, for it increases the temp

tations to corruption, endangers the purity of those in power, casts a

shade upon the character, and lowers the standard of public morality.

Our governmental stability depends much upon the absence of temp

tations to corruption, and upon our reverence for the principle that the

natural rights of the individual are sacred against the touch of govern

ment. Society wa£ made for man, not man for society. Born to live

in society, his virtues, intelligence, and energy are developed by it ;

and by the intercourse, and competitions, and efforts to which it natu

rally gives rise ; and repressed and discouraged when attempted to be

governed and forced by it. The natural disposition to appropriate is

part of man's individualism. Upon it depends the very right of propr

erty, and without it the positive gift of dominion over the earth would

have been ineffectual. If it is unduly restrained or interfered with, the

emulations which are at the bottom of all the energetic competitions

upon which the progress of a people depends will be most seriously

affected. Men's energies are never so well expended and so fully

exercised as when left to the guidance of their own motives, tastes,

and intelligence. People will not and can not work under the direc

tion and compulsion of the state with any thing like the same effect as

when their occupation and pursuits are chosen by themselves and urged

on by their own hopes and their own will.

It was, I believe, this experience and these reasons that called for

our bill of rights, and they illustrate the propriety of the application

which I desire to make of its principles. With most profound respect

for those who differ from me, I must be allowed to say that it is a

long stride toward the very worst form of government, as applied to

a nation—socialism. I think the injunction ought to be granted, for

the reasons given above, and for other reasons just given by my'

brother Lewis.

Woodward J.—Though it is possible to imagine that the city of
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Philadelphia might be able to make provision for the payment of the

loans authorized by these acts of Assembly, out of rents of property,

dividends on stocks, exchange or sale of stocks, legacies, and such like

resources, yet taxation was the power evidently to be conferred. The

question, therefore, which we have to decide, may be stated thus:

Had the legislature constitutional power to authorize the city of Phila

delphia to subscribe for stock in these railroad companies ? to borrow

motiey to pay the subscriptions, and to levy taxes to pay the loans .'

We make considerable progress in the discussion of any question by

stating it properly. From the statement of the present question, it is

apparent that some matters which entered largely into the discussion

at bar have no necessary connection with it. The policy of such legis

lation is in no degree a question for the judiciary. That belongs ex

clusively to the people and their representatives. Nor have the

doctrines of eminent domain any thing to do with the question before

us. It is said there are but two modes under our constitution, in

which the public may take private property—the one, by virtue of what

is called eminent domain, when compensation is secured by the consti

tution—the other, by taxation when compensation is provided for—

except what results incidentally from a republican form of govern

ment.

I do not agree with one of the learned counsel in the West Chester

case, who argued that there is no distinction between eminent domain

and taxation. 1 think there is. Both are exercises of sovereignty, but

the former has respect to the property of individuals, and is regulated

only by the public exigencies, while the latter respects the whole com

munity, or whole classes of individuals, and is regulated by some

standard prescribed by law. Again, when private property is taken

for public use, compensation must be made, and that must be in

money and can not be in kind— Vanhorn's Lessee vs. Dorrance (2 Dal

las') ; Sutton's Heirs vs. City of Louisville (5 Dana, 29). Money, said

Lord Mansfield, is the measure of value. In some sense money is

property ; but when our constitution requires compensation in money

to be made for property taken for public use, it marks a distinction

between money and property—between value and its measure. But

taxation is a public demand, not for property in the sense of the con

stitution, but for money or personal services, and that without compen

sation. True, under most tax laws, property may be seized and sold

for default of payment in money, but this only as means to an end, just

as the body may be imprisoned if property can not be found. Nor

are these distinctions disproved by the instance put in argument, of

money seized to pay troops on the point of mutiny in the face of an

invading foe, when it was said, if compensation be made, it must be in

kind. The answer is, that such a seizure would be neither the exercise

of eminent domain nor of the power of taxation, but of martial law. In

adequate emergencies, martial law suspends the liabeas corpus, inflicts

summary punishments, and appropriates private property without re

gard to the guaranties of the constitution. Inter anna silent leges.

But in the operations of civil government, the legislature exercises its

constitutional sovereignty, sometimes in taking specific property from
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individuals for a price, and devoting it to public use, and sometimes

by imposing a tax on property, without change of its title or its use.

What we have to deal with here is the constitutionality of laws for

taxation ; and all those clauses of the constitution, and all the arguments

of counsel which apply to legislation, founded on the eminent domain,

are beside the point, and may be laid out of the discussion.

Do I take undue liberty with the question, in thus shearing it of

much matter which distinguished counsel supposed pertained to it?

Are they not tax laws ? The words of the enactments, as we have

seen, import taxation. The complainants so understand them, for they

tell us they are " bound by law, and do pay all taxes justly assessed

and levied on their property in the city of Philadelphia," and they

charge that by said subscriptions, and the issuing of said bonds, "the

debt of said city, now exceeding seven millions and a half of dollars,

would be greatly increased, the credit thereof seriously impaired, and

the taxes chargeable and to be levied in the said city upon the property

of your orators and their fellow-citizens will be greatly augmented."

Besides, if these acts affect city property at all, it must be through

taxation, for the specified roads are not to touch the city, nor to " take"

an inch of its property, within the meaning of the tenth section of the

bill of rights Taking private property, and applying it specifically to

a public object is one thing—assessing property with public taxes, ac

cording to a predetermined standard, is quite another thing. These

acts mean the latter and not the former, if their words be regarded ;

if the interpretation of the complainants be received, or if the distinc

tions of the constitution between eminent domain and taxation be not

obliterated.

Considering, therefore, these acts of Assembly as providing for ob

jects which are to be attained through taxation, I next proceed to notice

brtefly the principles on which the constitutionality of such legislation

is to be tested.

The striking peculiarity in the civil and political condition of the

people of this country is, that they live under the jurisdiction of two

separate and distinct governments, both formed by themselves, and

the powers of each limited by written constitutions. The people of

Pennsylvania, made absolutely free, sovereign, and independent, on the

fourth day of July, 1776, settled for themselves a frame of govern

ment, which, as modified by the present constitution, organizes the va

rious departments of a republican government, legislative, executive,

and judicial, and vests in them, not specific and enumerated powers,

but legislative power, executive power, and judicial power. Whatever

is in the nature of these three governmental powers (and for their na

ture we must refer ourselves to the principles of political science) be

longs to these departments respectively, but not without limitations.

The bill of rights is a series of reservations, out of the powers granted

to these departments, and concludes with a solemn declaration in these

words: "To guard against transgressions of the high powers which we

have delegated, we declare that every thing in this article is excepted

out of the general powers of government, and shall forever remain in

violate." The primary questions, therefore, that arise upon the consti
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tutionality of an act of Assembly, are, first, Is it in the nature of

legislative power 1 and secondly, Does it trench upon any of the reserv

ations in the bill of rights ? If the first of these questions can be

answered affirmatively, and the other negatively, the resulting conclu

sion is that the act is constitutional. So far in regard to the state

constitution.

The federal constitution sprung from the experienced necessities of the

states of the confederacy, and was formed out ofpowers specifically granted

and enumerated by the people. To the extent of the powers granted,

this instrument restrains the sovereignty of the states, but the " powers

not delegated to the United States by the constitution, nor prohibited

by it to the states, are reserved to the states respectively, or to the

people." Because the people are more largely represented in the state

government than in the national, and because the powers granted to

the federal government are in derogation of state rights, the rule of

strict construction, as applied to these grants, is obviously conservative

and just, though not universally admitted.

The people are the source of all political powers. They enumerate

those they grant to the federal government, and those they reserve

from the state government. The legislative power of the states ex

tends to ajl subjects, properly legislative, not found in one or the other

of these enumerations, and the only question additional to those already

stated, that can arise on the constitutionality of a state law, is, Does it

contravene the grants in the federal constitution 1

But this question need not be considered here, for in all that has been

said against these acts of Assembly, they have not been charged with

contravening any of the grants in the constitution of the United States.

Recurring, therefore, to the questions stated, I proceed to inquire,

first, whether these acts of Assembly are according to the nature of

legislative power.

That taxation is a legislative power has never been questioned in

this country. In despotic governments it is usurped by the supreme

executive, and in the limited monarchy of Great Britain it has some

times been exercised by the king, but always with popular discontents ;

and in the instance of Charles the First to £he loss of his head. The

people have long since regained this right, and it is now vested in par

liament.

Here it was claimed for our colonial legislatures against the legisla

tive body of the mother country, where we were unrepresented ; and as

soon as the people became free they brought it as near home to them

selves as possible, by providing in all their constitutions that revenue

bills should originate in the house of representatives, where they are

• most largely and directly represented. Yet there is nothing about this

power in our constitution, except what is implied from the provision

just referred to. Government presupposes the power of taxation, and

can not exist without it ; and because it is not denied in the bill of

rights, it is granted in the general grant of legislative power. In the

federal constitution it is expressly given to the legislative body. This

indicates at once the distinction in the theory of the two constitutions,

and the sense of the country, that it is a legislative power.
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But it is said that this power can not be delegated. Strictly speak

ing, none of the powers of government can be delegated. They are

vested in co-ordinate departments, to be exercised, and without the

right of transfer. But the legislature may provide agencies, through

whom to exercise the power of taxation, and that is not properly called

a delegation or transfer of the power, which is merely an exercise of it

through a suitable agent. Accordingly, from the beginning of our

government, the legislature have divided the state into counties, town

ships, school districts, boroughs, and cities, and have provided for the

appointment or election of certain tax officers, in their respective local

ities, and have authorized them to assess, collect, and apply taxes.

This has been, not so much a delegation of the power of taxation to

those municipal divisions, as the exercise of it through and by means of

chosen agencies. In exact accordance with this kind of legislation,

which, having been coeval with the constitution, affords the best inter

pretation of it, these acts of Assembly authorize one of the municipal

districts of the state " to make provision for the payment of the money

borrowed, as in other cases of loans to said city." Was this a delega

tion of a legislative function ? How could the legislature make pro^'

. vision for the repayment of the borrowed money, as in other cases of

loans to said city 1 Their faculties are all legislative. The^ have no

executive power, and the constitution and habits of the body unfit them

for applying rules which it is their province to prescribe. They are

obliged to act through chosen agencies when providing for the revenues

of the state. State taxes, the internal improvement system, common

schools, and all state objects, have to be intrusted to agents, though

the power that controls them resides in the legislature. In the same

manner, when the legislature would tax the citizens of the city of

Philadelphia, to rebuild the railroads in question, they must use the

' hand of some agent, and whose could be more wisely selected than that

of the " constituted authorities" of the city 1 And even that hand is

not forced to the work, but employed only with the consent of the

body to which it belongs—a circumstance which indicates the modera

tion of legislative power. But the objection most insisted on has ref

erence, not to the legislative power of taxation, nor to the agencies

called in aid of its exercise, but to the objects and purposes to which it

is applied. Theie are to construct railroads outside of the geographical

limits of the city. While the constitutional power of the legislature

to create, renew, and extend the charters of municipal corporations is

admitted, it is maintained that municipal administration is the only

purpose for which they exist; and it is denied that legislative power

can tax them for any other.

By subscribing to the stock of these railroad companies, the city of

Philadelphia will become a member of the companies. They are pri

vate corporations. Intending to become common carriers, they will

assume large responsibilities, a share of which must fall on each cor

porator. The enterprise is costly and hazardous, and may result in

great pecuniary profits or disastrous losses. Is it a municipal purpose?

Does it come within the circle of objects which municipal corporations

were designed to accomplish ? WithouL going into the history and
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common law '"f such corporations, I unhesitatingly answer these ques

tions in the negative. There is no congruity between such an enter

prise and the legitimate purposes of municipal corporations. They

were designed to regulate the internal affairs of the places in which

they were located. Police, health, streets, lanes, alleys, and the liKe,

are the appropriate subjects of municipal administration, and though a

city may go beyond its boundaries to purchase necessaries for its ex

istence, safety, and comfort, yet its jurisdiction is properly exercised

only within its territorial limits, and on subjects that pertain to its do

mestic economy and well-being. Railroads to connect distant points

of country, to develop physical resources, and to promote commerce,

are great public benefactions, and emphatic expressions of the energies

of an age distinguished for activity and bold adventure. But they

come not within or near to that class of objects which we have been

taught to consider as municipal purposes. Yet, when the legislature

enables a city to lend.a hand to such enterprises, where is the consti

tutional provision which the judiciary can say is violated ? The power

of taxation is unrestrained in the constitution, both as to extent and

purpose. Municipal corporations are not defined in the constitution,

nor in any general statute. If we go to the common law, that teaches

us they may be formed by a prescription, by statute, or by royal

oharter, and that their ordinary purposes are such as I have indicated,

but it imposes no restraints on legislative power in 'respect to them.

On the contrary, a learned writer informs us that " in England tho

legislature has not often exercised the power of creating municipal cor

porations, because it has been esteemed a flower of the prerogative.

Where the ordinary regulations alone are necessary, the king incorpo

rates, by charter, but when it is thought proper to invest the intended

body with any extraordinary power or privilege, the aid of parliament

i• necessary." Again, " the statute may invest the body with powers

contrary to the general rules of law, but they must be granted in clear

and unambiguous words." Again, he says, " It is quite unnecessary to

say what privileges may be granted or regulations prescribed to a

corporation by an act of parliament, for the power of the legislature in

this respect can not be defined. ( Willock on Municipal Corporations,

Sections 10, 12, and 226.)'

Without saying, that with us this power can not be defined, it must

be admitted it has not been. The people alone are competent to set

bounds to a clearly granted and unquestionable power. The judiciary

can not assign limits to that which the people have decreed shall be

unlimited. If they could, the judiciary would be the only real

power in the state, and might hinder the most salutary legislation.

Are we to set aside these enactments because they do not harmonize

with our ideas of municipal purposes ? This is the most solid ground

to which we have been pointed, but it is not strong enough to sustain

a 'decree. 1 have no doubt of the right and duty of the judiciary to

declare a law unconstitutional when it clearly contravenes any of tho

provisions of the state or federal constitutions, but it is a power to be

exercised with great caution. For nearly fifty years of our political

existence, under the constitution of 1790, no act of Assembly was sot
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aside for unconstitutionality. Judges claimed the power, and said

they would exercise it in clear cases, but in all that period no case

arose which in their judgment was clear enough to justify the exercise

of the power; and it is well known that that great light of this bench,

so recently extinguished, stood opposed, for many years, to the exist

ence of any such judicial power. Since the constitution of 1838 was

adopted, several acts of Assembly have been declared unconstitutional,

but they were all clear cases. When the legislature disregards the

distribution made by the powers of government among the three

co-ordinate departments—or the reservations of the bill of rights—or

the grants to the government of the United States, the judiciary,

whose office it is to expound the law, may, and I hold are bound to,

declare the act unconstitutional and void. But on lower ground than

this, and especially on ground so low as the equivocal and undefined

purposes of municipal corporations, acts of Assembly have never been

declared unconstitutional. It was said in the argument, and authori

ties were exhibited to prove, that the constitutionality of legislation,

similar to this we are considering has been asserted in seven states of

the confederacy. These concurring opinions of the courts around

us, sitting under state constitutions similar in their structure to ours,

are entitled to great respect, and seem to show that the corrective of

this species of legislation, novel as it unquestionably is, and pernicious,

as many believe, is with the people, and not with the courts.

The power of legislation, by representatives of their own choosing,

is one of the invaluable privileges of the people. It is this which

makes them a free state. This is self-government—the best of all

powers of government, and therefore least in need of clogs and re

straints.' When, through inadvertence, this power is applied to objects

forbidden by the letter of the constitution, the interposition of the

judicial arm is properly invoked. But so long as it keeps within its

appointed orbit, judges can not interfere with its progress without

themselves departing from their proper sphere.

It remains to consider briefly the second question proposed, Does this

legislation trench on the bill of rights ? The first section of that instru

ment is relied on, which enumerates among the inherent and indefeas-

ible rights of man, that of "acquiring, possessing, and protecting

property."

It must never be forgotten that the " declaration of rights," as the

9th article of our constitution is called, is part of a frame of civil

government, and is to be construed with reference to the whole instru

ment, of which it is a part. When, therefore, " the right of acquiring,

possessing, and protecting property" is asserted, it does not mean to

exempt property from taxation! since without taxation civil govern

ment can not exist. Nor does it mean to exempt it from the prerog

ative of eminent domain, for the right to take private property for

public use is elsewhere expressly asserted, and without this also, gov

ernment could not exist prosperously, if indeed at all.

The acquisition, protection, and defense guarantied must be con

sistent with and subordinate to these first principles, else one part of

the constitution destroys the other, and so the government is dissolved.
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I am clearly of opinion, that this section can not be set up against a tax

law. Nor is there any clause in the declaration of rights which restrains

the legislative power of taxation. I know this may seem to some a

startling proposition, but, rightly considered, there is nothing alarm

ing in it.

The great conservative principle, which lies at the base of our insti

tutions, is popular representation, and it was, doubtless, a profound

reliance on this principle which induced the framers of our constitution

to plant in the legislature the taxing power, without stint or restraint.

And as the tree is best known by its fruits, so are the results of expe

rience the best tests of political theories. In those governments where

suffrage and representation have been withheld from the masses, men

and property have been taxed to support royalty and aristocracy in

costly magnificence ; to carry on wars bred by the bad passions of the

rulers, or to construct expensive and useless works as memorials of

individual grandeur. How different with us ! Taxation by the gen

eral government, Indirectly applied, is limited to the necessities of

economical administration. Taxation in Pennsylvania, beyond the

ordinary purposes of government, has been devoted to the education

of the ignorant, relief of the insane, the dumb, the blind ; to the con

struction of highways and bridges• and canals and railroads. These

are the purposes to which a republican government applies the power

of taxation, and when so applied it is a beneficent power. Even

though incongruously blended with municipal purposes, as in the in

stances before us, it is by no means clear it will not be productive of

more good than evil. And that it will never long be perverted to in

jurious use is as certain as the law of self-preservation ; for so long as

the people rule themselves, it is impossible to anticipate that they will

employ any of the powers of government for their own oppression.

The fact is, the internal improvements of Pennsylvania, ill contrived

and badly managed as in some instances they have been, have added

incalculably to the material wealth of the state; and the taxation they

have occasioned, if it seemed high as compared with former standards,

sink into insignificance when compared with taxation in other coun

tries, or with the resources of national wealth and greatness which it

has multiplied in our own. It is easy to imagine possible abuses of

any unrestricted power, but the voice of our own experience (and I

know no safer oracle) teaches us that we may safely trust the interests

of the future to that form of government which has been productive of

so much happiness and prosperity in the past.

But, not to pursue the subject further, my opinion is, that upon the

received principles of constitutional construction, these acts of Assem

bly are constitutional and not void ; consequently, that the motion for

an injunction should be denied.

Knox, J.—I intended to have given my views somewhat at length

upon the highly important question presented in this case ; but not

having had convenient opportunity, since the argument, of writing out

in detail the reasons which have induced the conclusion to which 1 have

arrived, rather than prolong the decision of the question, I shall con

tent myself with stating the result of the deliberations which I have
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given the subject, reserving the right to file a more extended opinion

hereafter.

The right of this court to declare an act of the legislature unconstitu

tional is unquestionable; and I may safely add, unquestioned. Yet.it

is equally plain that this right should only be exercised in a case free

from doubt or difficulty.

The presumption is, that the legislature has judged correctly of its

own constitutional powers, and the contrary must be olearjy demon

strated before a co-ordinate branch of the government can be called

upon to interpose between the people and their immediate representa

tives. The authorities cited by the counsel for the respondents show

that this rule is recognized by the courts of several of our sister states,

and it is the language uniformly spoken by our own judges.

In ascertaining whether there has been this clear usurpation by the

law-making power, I agree with the Chief Justice and Mr. Justice

Woodward, that the tests to be applied are—

1st. Is the act in the nature of a legislative power?

2d. Does the constitution expressly or by necessary implication

forbid the exercise of such a power?

The two questions are closely assimilated, for if it is not in the

nature of a legislative power, the constitution does, by necessary

implication, forbid the General Assembly from exercising it. All

attempts upon the part of the legislature to exercise the class of powers

committed to the care of the judiciary are clearly unauthorized and

unconstitutional, because there is a necessary implication, arising from

the organization and recognition of the judicial branch of the govern

ment, that its authority shall be supreme and its jurisdiction exclusive

upon subjects committed to its care, and upon questions to be deter

mined by its judgment.

Hence the legislature can not lawfully grant a new trial in a case

once determined. This court might, with the same right, declare that

a bill which had passed through all the forms of the legislature should

again be submitted to a vote in the senate and house of representatives,

and presented to the executive for his approval or rejection, as for the

legislature to say that a verdict of a jury and the judgment of a court

should be set aside in order to give the parties litigant another oppor

tunity to ascertain where "right and justice belong.

It is unnecessary to multiply instances or words to prove that the

legislature can not rightfully exercise judicial and executive authority,

but that it is confmed to its own sphere of action, separate and distinct

from the other powers or branches of the government. Its powers,

although limited, are so extensive and varied, that it was not thought

consistent with the conciseness and brevity of the organic law to

enumerate them.

That the creation of a municipal incorporation, or the enlargement

of its powers subsequent to its origin, is the exercise of a legislative

power, is too plain for argument. But to what extent can its powers

be enlarged, and what additions may be made to the original purposes

for which it was created ? Or, in other words, how far may the legis

lature go in the exercise of a legislative power? I submit that there



Condensed Reports of Recent Cases.

is no limit to this authority until it is met by the mandate of ihe con

stitution—"Thus far and no farther." I am aware that under this rule

acts may be passed which will in the minds of many persons be con

trary to natural justice and subversive of the just rights of the people.

The remedy for the evil is to be found in further constitutional restrio

tions, not in restraints interposed by the judiciary. The limit of the

power of the representatives of the people, in my judgment, should be

written upon the pages of the constitution rather than remain in the

breast of our judges.

There is, to my mind, great danger in recognizing the existence of a

power in the judiciary to annul legislative action without some fixed

rule, by which such power is to be exercised.

Our opinions are so diversified and varied, that what to one mind

may seem clearly right and proper, to another will appear to be fraught

with imminent danger.

If we have not a certain standard by which to test the constitution

ality of legislative enactments, if each judge is to be governed by his

own convictions of what is right, or otherwise, I fear that restraints upon

judicial rather than legislative action will be demanded by a people

ever jealous of the accumulation of power in the hands of the few. 1

can not find in that instrument which we have sworn to sustain, any

terms which, by fair construction, prohibited the enactment of the laws

in question.

In my opinion it is satisfactorily shown by my brethren, with whom

I agree in this case, that the prohibition against taking private property

for public use without compensation can not be made to embrace the

point here at issue. I can not strengthen the argument by repetition,

and I shall not attempt it. I will simply add, that I fully concur with

them in saying this is not the exercise of the right of eminent domain,

but that of taxation, which right must necessarily exist in the legisla

ture, the application of it being solely left to its judgment, restrained

only by the accountability of the agent to the principal, the servant to

his master.

In the language of Chief Justice Marshall, in Af'Cullough vs. Mary

land (4 Wharton, 428), " the only security against the abuse of this

power is found in the structure of the government itself. In imposing

a tax the government acts upon its constituents. This is in general a

sufficient security against erroneous and oppressive taxation. The

people of a state, therefore, give to their government the right of taxing

their property ; and as the exigencies of the government can not be

limited, they prescribe no limit to the exercise of this right, resting

confidently on the interest of the legislature and the influence of the

constituents over their representatives to guard them against its abuse."

I can not agree that the power exercised here is in derogation of the

bill of rights, or any of its parts. There is in it no limitation upon the

right of taxation to any amount, no matter how to be applied.

I am of the opinion, therefore, for the reasons above hinted at, and

for others, already stated by other members of the court, that the

legislature may lawfully authorize municipal corporations to subscribe

to the capital stock of railroad companies, and that such authority may



1 1 j Condensed Reports of Recent Cases. [Feb.

I

be given directly to the corporate authorities, or it may be made to

•depend upon the assent of a majority of the incorporators.

That the authority may rightfully extend to the issuing of corporate

bonds for the payment of the subscription, the interest and principal

of which, if necessary, to be paid by taxes assessed upon the persons

and property of the taxable citizens of the incorporation whose faith is

pledged for the redemption of the bonds thus issued.

With the question of expediency, as a member of this court, I have

nothing to do. This must be determined first by the legislature in

granting the power to subscribe, and second by the people, either by

themselves or through their selected agents, in availing themselves of

the authority thus granted.

I am opposed to awarding the injunction prayed for.

.
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ACTION FOR SLANDER. EVIDENCE OF PROVOCATION RECEIVABLE IN

MITIGATION OF DAMAGES.

[Botelar vs. Bell ; 1 Md. R., 173.]

This was an action' for slander brought by the appellee against the

appellant. The words complained of by the plaintiff below, conveyed a

charge that lie was insolvent ; he being at that time in business as a miller.

They were alleged to have been spoken on 'the 20th of July, 1848.

The case came up upon two exceptions by the plaintiff below to rulings

of the court, upon points of evidence. Wo propose to call attention to

the second exception only.

The defendant offered to prove, upon his part, that from time to time,

from 1845, to July, 1848, the plaintiff had imputed to him insolvency, and

particularly that in July, 1848, it was communicated to defendant that

the plaintiff had said that ho, the defendant, was broke, and that the

defendant was very much irritated by the communication ; and that the

defendant was frequently told of opprobrious language used towards

him by the plaintiff, and was always irritated by it. The court below

refused to allow the defendant to give evidence of the language of the

plaintiff, " unless the defendant could show further that at the time of

the utterance of the language charged in the declaration, or proved-

upon trial, in aggravation of damages, or about the time of uttering the

same, the defendant was influenced in uttering the same by the language

so offered to be given in proof." To this refusal the defendant below

excepted as follows :

Le Grand, C. J.—The second exception presents the question, how far

the defendant is permitted, in mitigation of damages, to show that the

plaintiff has been in the habit of vilifying him. Apart from the

declarations of the defendant himself, we do not see how it were possible

for him to prove, directly, he was influenced to the use of the language

with which he is charged by that of the plaintiff. In the absence of his

own declarations, it is matter to be inferred by the jury, from all the

circumstances surrounding the case. The requirement, therefore, of the

court, that he should give such evidence, was such as it was impossible

to comply with.

The words charged in the declaration are alleged to have been spoken

on the 20th of July, 1848; and the communication made to the

defendant by the witness Clagget, was made some time in the same

month. Under the rules of evidence, was such testimony admissible for

the purpose for which it was offered ? We think it was. We are

aware it has been held in England, and in several of our states, that to enable

the defendant to prove opprobrious language of the plaintiff by way of

showing provocation, it is incumbent for him to have acted immediately

under the irritated state of his feelings produced by the communication.

Indeed, some of the decisions have gone so far as to deny altogether the

right of the defendant to show he has been vilified by the plaintiff.

(Hay vs. Brown, 3 Barn, dt C. 113. McAlexander vs. Harris, 6 Munf.

vol. il 12
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465. Goodbread vs. Ledbetter, 1 Dev. de B. 12. Steerer vs. Bcckler, 1

Miles, 140.) Hut Lord Oh. J. Denmim held it to be competent to the

defendant to prove libels published months before the one charged on

the defendant, to show provocation for his conduct, his lordship

observing, that he would caution the jury not to set off one libel against

another ; but that, if the defendant published his articles under the

provocation of a previous publication, thev might consider, that to a

certain extent, the plaintiff had brought the mischief upon himself.

(Watts vs. Fraser, 7 Carr. & P. 369.) There is a vast deal of good

sense in this view, and it is clearly promotive of the ends of justice,

which should be the aim and purpose of all courts of judicature.

Surely the man who indulges in slanderous language towards another,

when he has been provoked to it by a long series of abuse, is less

culpable in the eye of the law and of morals, than he, who from a

fiendish dislike to his fellow-man, or from a spirit of idle gossip, invents

slanders against his neighbor. Our own courts have also justly taken

this view. Thus this court has, in one case (Wolcott vs. Rigden, 6

Gill i£. J. 413), allowed the defendant to give id evidence, all the

attending circumstances, with a view to the mitigation of damages. In

another case (Davis vs. Griffiths, 4 Gill & J.), it was held that the

defendant, in mitigation of damages, might show opprobrious language

of the plaintiff employed towards him prior to the libel sued upon. In

this case it does not appear when it was that the plaintiff denounced the

defendant, but the facts show that he was denounced on account of

testimony given in the month of March, and the libel of defendant wSs

not published until the 25th of May following. Looking to the spirit of

these decisions and the good sense which is their foundation, and the

manifest justice of their principles, fortified as they are by the high

authority of the learned late chief justice of England, we dissent from the

court below in its ruling on the second exception, and are of opinion

that it was competent, in mitigation of damages, for the defendant to

show the manner of language held towards him by the plaintiff; it

being, of course, always a question for the jury to determine, whether

the language used by the defendant, was used because of the provocation

offered by the plaintiff, or was the result of mere wantonness and

maliciousness of feeling and corruption of heart. Where the plaintiff

has provoked the slanderous words of the defendant, his claim to

damages ought to be diminished.

CONSTRUCTION OF A WILL. " CHILDREN " READ " DAUGHTERS."

[Chew vs. Chew; 1 Md. B., 163.]

The appellant, widow of Robert Chew, filed her bill of complaint in

the court of chancery, claiming dower in certain lands devised to her hus

band, by the will of John Chew, dated the 9th of May, 1815.

The clause in the will under which the appellant claimed is in these

words :—" I give and bequeathe unto my wife Elizabeth Chew, all my lands

during her natural life ; and after the death of my said wife, I give and
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bequeathe all the said lands to my son Robert Chew, and my daughters

Anno, Artridge, Elizabeth, and Agnes Chew, to have and to hold the same

during their single lives ; and in case my children here mentioned, should

marry, or my son Robert should die without lawful issue, then, and in such

case, it is my desire that my son Walter Chew, have and enjoy the whole

of said lands to him, his heirs and assigns for ever. It is further my will

and desire that eight acres of the above-mentioned lands, embracing the

saw-mill and mili-seat, be laid off by my son Walter, as soon as con

venient, after my death, for his immediate use and benefit, but that he be

debarred from selling or disposing of the same until in possession of my

whole landed estate, as above recited."

The defendants, in their answer to the bill, denied that complainant was

entitled to dower, and denied that her husband had title in the land. The

complainant then instituted an action at law for her dower. In this action

a verdict was rendered for the defendant, and demandant appealed. On

the appeal the demandant offered in evidence the will of John Chew,

containing the above clause, and proved that the widow of the testator

held the lands from the death of the testator in 1815, until her own death,

when Robert and the daughters named in the will took possession ;—that

Robert married the defendant in 1828, and died in 1838, leaving issue ;—

that Artridge and Anne Chew died during the life of Robert, and that

Anne died in 1846, after the filing of the bill for dower.

The court, at the request of the defendant, instructed the jury, that

the demandant was not entitled to lier dower in the lands in the present

action, because there was no evidence that her husband Robert Chew was

seized in his life-time of such an estate in the lands, as entitled his widow

to dower. The plaintiff excepted. The present appeal raised simply the

question :—''Was the instruction of the court below correct?"

Mason, J.—This case depends upon the construction of the above-

mentioned clause of the will of John Chew. The question directly sub

mitted to our consideration is,—did Robert Chew take such an estate

under this clause of the will as would entitle his widow to dower in the,

lands ? It is a well established and long standing rule in the construction

of all testamentary instruments that the intention of the testator, as

expressed by the language of the will, shall prevail, if consistent with the

settled rules of law, and that the most liberal and enlarged interpretation

will be given to all such instruments, in order to effectuate the manifest

design of the testator.

In order to sustain the instruction of the court below, which forms the

ground of the plaintiff's exception, it must be conceded that Robert Chew

took no higher or greater estate in the lands devised by his father, than

that taken by his sisters ; and that they all took as joint tenants, with

the right of survivorship. We cannot give to this will a construction

which will lead to any such conclusion. Nothing can be plainer than

that the testator designed to make a difference among his several children,

and that the terms " during their single lives " and " children " related

exclusively to his daughters, and not to his son Robert. Although his

pnrpose may have been obscurely and imperfectly expressed, yet it is never

theless obvious that it was his design merely to provide a home and a

maintenance for his daughters, during the period that they were single and
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unprotected ; but that this provision for them was to continue only until

they were married. That the terms "single lives," could not have had

any reference to Robert, is manifest from the language which immediately

follows, and which is in these words, "and in case my said children

here mentioned, should marry, or my son Robert should die without law

ful issue, then, and in such case, it is my desire that my son Walter

should have said lands," <tc. Now, what are the contingencies upon

which the estate is to pass to Walter? The marriage of the daughters

and the failure of issue in Robert. The very result which is here con

templated, and provided for by the testator, and which is to defeat tho

contingent estate to Walter, namely, " Robert's having lawful issue," is

repugnant to, and inconsistent with the idea, that the estate was only to

continue iu Robert during his single life.

The same may be said of the term " children," used by the testator.

If he designed this word to have its usual signification, and to embrace

within its meaning his son Robert, why did he in the very same sentence

repel such an idea, by placing him in a different attitude in reference to

his estate, from that given to those he denominated "his children ?" His

"children" were not to marry; if they did, they lost their interest in

the property ; yet Robert was not to have his estate defeated unless he

died without lawful issue, which only could have resulted from marriage,

and therefore to suppose that he designed to embrace Robert within the

terms " single lives," and " children," is to suppose he meant nothing

when he said " in case my son Robert should die without lawful issue."

In construing wills, force and effect should be given, if possible, to

every expression used by the testator. The different clauses of the will

should be so interpreted as to harmonize all apparent conflict of language,

and the whole of the instrument should be taken and examined together

in order to arrive at the true'' intention of the testator, which shall in all

cases prevail, if there be apt words to effectuate it. How are we then,

in accordance with these principles, to give any force or meaning to the

.expression, " in case Robert should die without lawful issue," unless we

confine the words "single lives," and "children," in this application, to

the daughters alone, and not to Robert. Such a construction would be

doing no violence to any rule of law, nor would it be a very gross viola

tion of the rules of grammar. On the other hand, to adopt the con

struction contended for by the appellee, and to make the words " single

lives " and " children," relate to Robert, as well as to the daughters,

would be in effect to silence or expunge entirely from the will the subse

quent language referring to Robert's having " lawful issue ;" for if the

estate was to survive to the daughters or to Walter, upon the death of

Robert, what meaning could attach to the reservation or provision in

favor of "the lawful issue " of Robert?

Again, it is contended that the last expression in the clause of the will

which we are considering, relating to Walter Chew, and which is in these

words, namely, " until in possession of my whole landed estate, as above

recited," would indicate that the testator contemplated making his son

Walter, the ultimate beneficiary of his whole estate, after the termination

of the life-estate in his other children. The application of the rule of

construction already referred to, which requires that if possible, force and
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effect should be given to all the different parts of a will, would lead us

to give a different interpretation to this expression, in order to preserve

and effectuate the previous language of the testator, wherein he says that

Walter Chew is only to enjoy the whole of his lands, " to him, his heirs

and assigns lor ever," upon condition that " Robert should die without

lawful issue." As in the instance already put, if the interpretation con-

•tended for be the proper construction of this particular expression, it is

obvious, that it being directly in conflict with the previous language of

the testator, it must have the effect to neutralize or annul it.

This language, in our opinion, is susceptible of a different construc

tion, which would render it perfectly compatible with the previous

expression of the testator in regard to the " issue of Robert." The clear

and obvious meaning of the testator in using the language, that Walter

" be debarred from selling or disposing of the same until in possession of

my whole landed estate as above recited" is, that he should be absolute

owner of the land only in the event of the death or marriage of his s.sters,

and the death of his brother Robert loithoul issue.

Otherwise he was to take no more than a life-estate in " eight acres of

the above-mentioned land embracing the saw-mill aud mill-seat"

To adopt the views of the appellee's counsel, so forcibly presented to

us in this case, we should be obliged to strain the language of this will

for the purpose of gathering from it an intention on the part of the

testator, to create among his children an estate in joint tenancy. We

are not prepared to take such a step. On the contrary, this court is im

peratively required, by a loug course of judicial decisions in this state and

elsewhere, sustained by every dictate of reason, justice, and humanity,

to view with disfavor, estates in joint tenancy, and to give the widest and

most liberal construction to testamentary instruments, in order to defeat

them wherever we can. In this case we have no difficulty in accom

plishing such a purpose.

There is one other view which renders it impossible that this devise

should create a joint tenancy. If the position which we have already

taken be correct, that Robert Chew took a different estate in these lands

from that taken by his sisters, as was conceded by the appellee's coun

sel, in one view which they took of this case, then he could not have

taken an estate in joint tenancy with his sisters, because one of the neces

sary ingredients or pre-requisites of such an estate is absent, viz. unity

of interest. To an estate in joint tenancy the following circumstances

are necessary, namely, unity of interest, unity of title, unity of time, and

unity of possession ; or in other words, joint tenants have one and the

same interest, accruing by one and the same conveyance, commencing

at one and the same time, and held by one and the same undivided pos

session.

If Robert therefore has a different interest in these lands, from'that of his

sisters, all grounds for contending that the estate is a joint tenancy must

fall, inasmuch as one of the essential requisites of such an estate is wanting.

There remains but one other objection to be disposed of, and that is,

that the law requires that the seizin of the husband should be a sole

seizin, and that as Robert Chew held these lands jointly or unitedly with

bis sisters, he has not such a sole seizin as would entitle his widow to
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dower. The authority relied upon as controlling the case in this parti

cular affirms the doctrine ." that the law requires the seizin of the hus

band to be a sole seizin. If the husband during all the time of the

coverture be seized jointly with another, no title of dower will attach."

But from what the same author afterwards says, we think he designs the

principle to apply only to cases of joint tenancy, and estates of kindred

character, and not to tenancies in common. He clearly exempts cases

like the one now under consideration from the operation of such a rule,

for he says : " Although a sole seizin is necessary in order to confer a

title to dower, it is not requisite that it should be a seizin of the entirety.

A sole seizin of the freehold and inheritance in any particular share or

property of lands, either as tenant in common, in coparcenary, or other

wise, will be subject to the attachment of dower to the extent of the

share of each tenant, in respect of whose relation, as husband, to any

particular woman, that title can accrue."—(Park on Dower, 38-41.)

Every wife is by law entitled to be endowed of all lands and tenements,

of which her husband was seized in fee simple at any time during the

coverture, or in fee tail genera/, or as heir in sp cial tail, and of which

any issue which she might have had, might by possibility have been heir ;

and she shall be endowed as well of lands where the husband had seizin

in law, as where he had an actual seizin.

Courts of justice regard with the tenderest solicitude the widow's

claim to dower, and while they would be unwilling to disallow it, except

under the clearest rules of law, they will always, by the most liberal

policy and rules of construction, favor this most humane provision of the

common law, which was designed for the sure and competent support of

the bereaved widow, and the better nurture and education of her unpro

tected children.

For the reasons we have assigned the court is of opinion that upon the

death of John Chew, his son Robert took an estate in fee tail (which is

made, by our Act of Assembly, an estate in fee simple), in one fifth of the

lands mentioned in the will, and that the daughters each took an estate

for life in one fifth of the same lands, as tenants in common, subject to

have their said estate defeated upon their marriage or death, with

remainder in each share to Robert and his heirs ; and that as a neces

sary consequence, his widow the demandant is entitled to be endowed in

said lands.

Judgment reversed.

A WATCH WILL NOT PASS UNDER A BEQUEST OF "WEARING APPAREL,"

NOR OF " HOUSEHOLD FURNITURE AND ARTICLES FOR FAMILY USE."

(Gooch vt. Gooch ; 33 Me. R., 635.)

Trover for a gold watch.

The plaintiff claimed the watch as given to him by a bequest in the

will of its former owner, in which will the testator bequeathed his

" wearing appareF' to the plaintiff. The defendant claimed it under a
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bequest in the same will, giving to her the " household furniture and

other articles for family use."

Wells, J.—If the watch belongs to the plaintiff it must have been

given by being included in the words " wearing apparel."

It appears that the testator purchased the watch a few years before his

death, and generally used it, by carrying it upon his person. Words

used in wills are to be taken in their common and ordinary sense.

Tho ordinary meaning of "wearing apparel" is vesture, garments, dress;

that which is worn by or appropriated to the person. Ornaments may be

so connected and used with the wearing apparel as to belong to it. There

are implements, such as pencils and penknives, carried about the person,

but not connected with the wearing apparel. These are not to be

considered as clothing. To which class does a watch belong ? It may

not properly be called an implement, for it is used merely to look at

Neither is it used as clothing or vesture. In its use, it more nearly resem

bles the pencil or penknife. The Court are of opinion that the watch did

not pass under the phrase " wearing apparel."

' It is contended that the watch was given to the defendant under the

clause of the will, bequeathing to her the " household furniture." This

expression means such things as are provided for and appropriated to uses

in the house ; as a clock, cfec. A watch, kept hung up for use in the

houses, might be considered as belonging to it. There may be articles,

which are sometimes used in the house, but are carried out by day and

brought in at night. These articles would not have such a fixedness as to

be considered household furniture.

Considering that the watch was used principally upon the testator's

person, we do not think it is to be viewed as any part of the household

furniture.

Neither is it to be deemed "an article for family use." That phrase

may be properly limited to articles for use or consumption in the family.

Such was not the watch.

We hold, therefore, that the watch was not given to the defendant.

SEARCH WARRANT. WHAT rESCT.IPTION WILL DE HE4UIRXD 0/ TKE PLACE

TO BE SEARCHED AND THE PERSON OR THING TO BE SEIZED.

[The State vs. Robinson ; 83 Me. R., 664.]

The Constitution of the State of Maine contains the following clause :

" The people shall be secure in their persons, houses, papers, and posses

sions, from unreasonable searches and seizures ; and no warrant to search

any place or seize any person or thing shall issue without a special desig

nation of the place to be searched, and the person or thinp to be seized, nor

without probable cause, supported by oath or affirmation."

The same right is secured by the Constitution of the United States and

by the constitutions of New Jersey, Indiana, Iowa, Wisconsin, and Cali

fornia, in nearly the very words employed by the constitution of Maine.

The constitution of Massachusetts does not require a search-warranl to
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describe the place to be searched, but it declares that every person has a

right to be secure from " unreasonable searches and seizures," and that this

right is violated by a warrant "which is not accompanied with a special

designation of the persons or objects of search, arrest, or seizure." The same

remark applies to the constitutions of Vermont and New Hampshire.

Many of t lie remaining state-constitutions employ upon this subject

nearly the same language with that of the constitution of Maine already

quoted. Instead, however, of requiring that the warrant shall contain a

spec.al designation of the place to be searched and of the person or thing

to be seized, they merely require these to be described " as near as may

be ;" or employ a similar phrase in definition of the degree of accuracy to

which the warrant must employ in description. Such is the provision in

the constitutions of Rhode Island, Connecticut, Pennsylvania, Delaware,

Florida, Alabama, Mississippi, Kentucky, Texas, Missouri, and Michigan.

The constitutions of Virginia, Tennessee, Ohio, Illinois, and Arkansas,

simply declare in substance that "general warrants whereby an officer

may be commanded to search suspected places without evidence of a fact

committed, or to seize any person not named, or whose offence is not

particularly described and supported by evidence, are oppressive and

ought not to be granted." These constitutions contain no provision

requiring a warrant to embody a description of the place, to be searched or

one of the property to be seized, where property is the object of search.

The constitutions of New York, Maryland, Louisiana, Georgia, and

South Carolina, appear not to contain any specific and express provisions

on the subject of search-warrants, and the extent of detailed description

required in them.

With these introductory remarks, we proceed to a statement of the

facts in the present case. It arose upon a complaint made to the Munici

pal Court of Portland, by three voters of that city, under the act for the

suppression of drinking houses and tippling shops, approved June 2d,

1851, and well known as the Maine Liquor Law. The complainants set

forth in their complaint, that they had reason to believe, and did believe,

that certain spirituous and intoxicating liquors were kept and intended

for sale, by a person unknown to the complainants, but who was not

authorized under the Act referred to, to sell such liquors, "»n a certain

building situated on Plum street, called a shed, in said Portland ;" and

that said liquors had thereby become forfeited to be destroyed. And the

complainants prayed that due process might be issued to search said shed,

and that said liquors, if there found, might be seized and kept until final

action upon the complaint. A warrant was accordingly issued by the

Municipal Court to the constable requiring him to enter in the day-time

the shed before named, and therein to search for said liquors and to seize

and safely keep the same if there found, until final action and decision

upon them.

Further proceedings wore had, the result of which was, that the liquors

were declared forfeited, and ordered to be destroyed.

Upon proceedings taken in appeal from this decision, which it is not

necessary to report minutely, it became necessary to consider whether the

descriptions given in the warrant of the place to be searched, and of the

things to be seized, were sufficiently precise to satisfy the constitution:!!



1854.] Condensed Reports of Recent Cases. 185

provision respecting search-warrants above quoted. We give only such

portion of the decision as relates to this subject.

Shepley, C. J.—1st. Of the description of theplace to be searched.

The language used in the complaint, as descriptive of the place of

deposit, is recited in the warrant. It is described as " a certain building

situated in Plum street, called a shed ;" and the officer is commanded to

enter and search " the shed before named."

There might be several sheds situated on that street, and the officer

would be authorized to search any one of them, and all of them would

therefore be liable to search. If the command had been to search a cer

tain building in Fore street, called a shop, all the shops situated on that

street might have been subjected to search.

The constitution declares that " no warrant to search any place, or

seize any person or thing, shall issue without a special designation of the

place to be searched, and the person or thing to be seized."

When a designation so limited and special, as to distinguish the place

or, thing from all others of the like kind, cannot well be made, it should

not bt! required. There can, however, be no difficulty experienced in

practice, if such a designation of the place bo required as would, if used

in a conveyance, be sufficient to describe and convey it. That descrip

tion which, if used in a conveyance, would not convey the premises, and

which would not confine the search to one building or place, cannot be

considered as a special designation of the place. The complaint and

warrant were, therefore, defective, and the search was unauthorized.

2nd. Of the description of the thing to be seized.

It is insisted in argument, that there is no such special designation of

the thing to be searched for and seized, as the .provisions of tne Consti

tution require; that liquors not intended for sale must be seized by vir

tue of such a warrant, when found in a warehouse or building with those

intended for sale; that such has been and must continue to be the effect,

when liquors intended for sale, and not intended for sale, are found in the

warehous■ of a railway or in the hold of a vessel ; that to prevent this, a

more limited and special designation of the liquors should be required, in

conformity to the provisions of the Constitution; that the particular kind

of liquor should be designated ; that a description by the use of generic

terms is not a special description.

The question, whether such a general description can be allowed, is not

unattended by serious difficulties. It must be admitted that liquors, not

intended for sale and not liable to forfeiture, may be seized by virtue of

such a warrant, when found in the same building or place in which those

intended for sale are deposited. It is difficult to perceive how such a

result can be prevented by a more limited or special designation. If the

liquors were designated by the use of the terms brandy, rum, gin, whis

key, and wine, with a further description of their being contained in a

hogshead, pipe, barrel, or other cask, and with a limitation of each kind

to a particular description of cask or vessel, there might be found other

brandy, rutn, gin, whiskey, and wine, in like casks or vessels, and in the

same building or place, and not intended for sale, and which might be

seized by virtue of a warrant, in which the liquors to be seized were

attempted to be thus more particularly designated. If a warrant should
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be issued to search for stolen goods, designated as bales of cotton cloth,

other bales of cotton cloth of like appearance, and not stolen, might be

found in the building or place designated, and be seized.

It has been contended that these difficulties might be avoided, by

distinguishing the property to be searched for, from other property of the

like kind, by a statement or averment that the property to be searched for

was owned by a particular person. It is no part of the description of an

article to state by whom it is owned. The special description required by

the constitution could not have been intended to include an historical

account of the article.

It may often be found difficult, if not impossible, to describe articles

stolen or liquors intended for sale, so perfectly that they can be easily

distinguished by an officer having no previous knowledge of them, from

others of a similar kind, not stoleu or not intended for sale.

The administration of law is occasionally, and perhaps unavoidably, so

imperfect, that innocent persons may be subjected to inconvenience and

expense by official acts and processes designed for the punishment of the

guilty. If liquors not intended for sale, or goods not stolen, should be

seized bv virtue of such a warrant, the owner would be enabled to procure

their restoration, by the adoption of proper measures to accomplish the

object. Such a designation of the thing to be seized could not have

been intended to be required as would prevent any effectual search for

stolen or other secreted goods. There may be different kinds of spirituous

liquors, which, to the eye of an observer, would present the like appear

ance, and it' no warrant to seize them, when thus seen, could be issued,

without a particular designation of the kind of liquor, it would often be

difficult, if not impossible, to execute the iaw. If goods or liquors should

be required to be designated by marks upon the casks, vessels, boxes, or

bags, containing them, searches and seizures of them might often be

prevented by an obliteration or removal of the marks.

If a designation by the species and not by generic terms were required,

the difficulties alluded to might not be avoided, for others might be found

in the same warehouse or place, of a like species and appearance.

That provision of the constitution was designed to prevent unreasonable

searches and seizures, but not to prevent the accomplishment of any useful

purpose, by searches and seizures. It could not have been the intention

of the framers o' the constitution to require surh a bpeci.il and particular

designation of the thing to bo searched for as to prevent the accomplish

ment of any beneficial purpose by a search-warrant.

The court is not satisfied that the complaint and warrant ought to be

considered as illegally made and issued, because the thing to be searched

for was not more specially designated.
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ILLUSTRATION OF THE PRINCIPLES OF LAW RELATIVE TO VOLUNTARY

CONFESSIONS.

[The State M Havelin ; 6 La. Ann. R., 167.]

LTavelin and Otterson were tried upon a charge of arranging combus

tible matters with intent to set fire to a building.

On trial, a police officer testified that when Otterson was in custody,

he told said Otterson that he might have been instigated by Havelin to

act as he had clone, and that it might be best for him to make a state

ment ; that it was possible he might be permitted to turn state's evidence,

if he would make a confession ; that several days after he conversed with

said Otterson again, while yet in custody, upon the subject of a confes

sion, and reduced the substance of his statement to writing ; that before

and after writing the same, he informed Otterson that the statement

might be used against him, and that he (the officer) had no power to

make him any promise of freedom ; and that, thereupon, said Otterson

voluntarily signed the statement.

The confession was then offered in evidence on the part of the state,

and admitted under exception. It stated, in substance, that Otterson was

the assistant of Uaveliu in keeping a grocery store, which was the build

ing attempted to be fired ; that Havelin employed Otterson to set fire to

the building in order to defraud Havelin's insurers of the amount of an

insurance which ho had effected upon his stock ; and that the combustible

matters found on the premises, when the alarm of fire was given, were

placed there by Otterson under Havelin's instigation.

One objection taken to the evidence was, that the confession was not

voluntary.

Pkeston, J.—It is well settled that a free and voluntary confession by

a person accused of an offence, whether made before his apprehension or

after, wjiether on a judgment, examination, or after commitment, whether

reduced to writing or not, and to what person, or at what time or place

it may have been made, is strong evidence against him. It is laid down,

however, by elementary writers, that the confession must not be drawn

from the prisoner by a threat or promise, for a confession obtained by

one, however slight, cannot be received in evidence ; and that if a con

fession has been obtained from the prisoner by undue means, any state

ment afterwards made by him, under the influence of that confession,

cannot be given in evidence. Mr. Archbold, probably the most accurate

writer on criminal law, considers, that if a promise or a threat was

employed to induce the prisoner to confess, and the prisoner was induced

by such promise or threat to make the confession offered in evidence,

then the confession must be rejected ; but that, if it appears that although

such promises or threats were held out, they did not influence the pri

soner, but his confession was voluntary, and he was not biassed by the

promise or threat in making it, the evidence of the confession is admis

sible.

The eagerness with which any pretext was seized upon at common law
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to exclude confessions, probably grew out of the rigor of the criminal

code of England, and it is questionable whether so much strictness should

be adhered to under our milder code. For the only principle upon which

confessions are rejected, in any case, is, that they may have been obtained

by such promises or threats as render their truth uncertain. It would

seem reasonable, then, to allow the confessions, if not extorted, to be laid

before the jury as proper judges to determine what credit is due to them

under the circumstances of the case. At least there is no reason for

courts exercising great strictness in excluding them from the consideration

of the jury as being worthy of no credit ; and in doing so, the jury is

to exercise a legal discretion, which must be governed by the circum

stances of that particular case, and with regard to which, it is difficult to

lay down any general rules. They may consider the age, situation, and

character of the prisoner, and the circumstances under which the con

fession was made. In the present case, for example, they might consider

how far the confession conformed to facts stated by other witnesses ; as,

that in an alarm of fire, combustible materials were found in candle-

boxes under brandy, gin, and oil barrels, diluted with camphene or other

wise. For confessions obtained by such threats and promises as would

have excluded them, may, it has been held, be received in evidence, if

attended with extraneous facts which show them to be true. (State vs.

Hudson, 9 Ferg. 408.) So the jury may have considered the prisoner

capable of reasoning with himself that as he had no apparent motive to

set fire to the building, and Havelin had the pecuniary interest growing

out of his insurance, and the promptings of his embarrassment, the public

officers would allow him to turn state's evidence if he made confession of

the fact. Considering then that no promises were, in fact, made to him

by the police officers, and that he was fully informed that his statement

might be used against him, ho may have persisted in making the confes

sion, from the promptings of his own hopes, founded on the nature of his

case, and not from ffny promise, which he was expressly informed could

not be made. We cannot say, therefore, that the court erred in admitting

the confession as evidence against him.
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ACTIONS FOR DEFAMATION. EVIDENCE IN MITIGATION.

The inconsistency of the rules of ploading and evidence in actions for defamation, commented upon

and explained.

[Follett vs. Jeuxtt; New York Supreme Court, Monroe Special Term. Official

Report not yet published.]

This case brought under very searching review the law in relation to

mitigating damages in actions for defamation. Without detailing the facts,

we present an abstract of the views of the court.

Selden, J.—The courts have struggled with the incongruous rales which

have prevailed upon the subject of the mitigation of damages in actions

for defamation, for more than a century, without ever having taken the

trouble to trace the difficulty to its source. The rules have frequently

been denounced as absurd. (Dolloway vs. Tuni/l, 26 Wend., 383.)

In Cooper vs. Barber (24 Wend., 105), Judge Bronson thus states the

rule : " Facts and circumstances which tend to disprove malice by show

ing that the defendant, though mistaken, believed the charge true when it

was made, may be given in evidence in mitigation of damages. But if

the facts anil circumstances offered, tend to establish the truth of the

charge, or form a link in the chain of evidence going to make out a jus

tification, they are not admissible in mitigation of damages :"—and the

same position is elsewhere takeu (Root vs. King, 7 Cow., 613 ; Wor-

moutk vs. Cramer, 3 Wend., 395 ; People vs. fforton, 13 Wend., 9). To

us it seems that nothing could bo more inconsistent than this rule. Its

separate branches are directly repugnant to each other. The words,

" facts and circumstances," as used, do not include rumors or reports of

the truth of the charge, or mere information to that effect, derived from

other credible persons ; these belong to another branch of the subject. IIow

then can we conceive of any facts and circumstances which, when proved,

would show that the defendant believed the charge to be true, and. which

would yet have no tendency to prove it true 1 IIow could the defendant

persuade the jury that he believed the charge, without showing some

reason for that belief? The rule nullifies itself, and virtually prohibits

the defendant from giving any evidence to repel the presumption of ma

lice. On the other hand, the plaintiff is at full liberty to give evidence

of express malice with a view to enhance the damages. (Defries vs. Da-

vies, 7 Car. ife Payen, 112; Bromage vs. Posson, 4 Barn. & C, 247;

Howard vs. Sexton, 4 Conis., 157.)

First, then, malice is presumed from the falsity of the charge ; to this

the plaintiff may superadd of positive malice, and thus aggravate the

damages, while the defendant is precluded from giving any evidence to

repel malice in mitigation. He is told that he may give evidence to

show that he believed the charge to be true, provided it have no tendency

Not*—We are under obligation to hia honor, Jndge Selden, for a copy of his

opinion in this case.
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to prove it true ; that is, he may, if he can, show that he believed it

true, but not show that he had the slightest reason for believing it. This

is mockery.

There is not the least difficulty in tracing this absurdity to its origin,

and showing precisely how it crept into our judicial system. Originally,

not only anything which had a legitimate tendency to disprove malice,

but even the truth of the charge itself, might be given in evidence under

the general issue in an action of slander to mitigate the damages.

(Smithies vs. Harrison, 1 Lord Raym., 727.) It never was any objection

to evidence in mitigation, that under a different state of the pleadings,

it might constitute a complete defence. But it seems that the prac

tice was found liable to the objection that plaintiffs were frequently sur

prised by proof as to the truth of the charge, which ihey had made no

preparation to meet. When, therefore, in the later case of Undcrwood

vs. Parks (2 Strange, 1200), which was an action of slander, the de

fendant offered, under the plea of not guilty, to prove the words to be

true, in mitigation of damages, the chief justice refused to permit it,

saying, that " at a meeting of all the judges upon a case that arose in

the common pleas, a large majority of them had determined not to allow

it for the future, but that it should be pleaded, whereby the plaintiff

might be prepared to defend himself, as well as to prove the speaking of

the words." It is this little item of judicial legislation which has created

all the trouble. The embarrassment consequent upon it has been felt

from that day to the present. The object of the rule was just and right,

but its effects, when operating in connexion with other established rules,

were not foreseen. If, after this, a defendant in an action of slander

offered to mitigate the damages, by proving, under the general issue, not

that the words were true, but that he had, when they were spoken, good

reason to believe them to be true, he was met by the objection that this

would violate the rule in Undenoood vs. Parks. This objection was

sound. A rule which excluded evidence of the truth of the words, if

carried out, must necessarily exclude evidence tending to prove them

true. It would obviously be impossible to anticipate the effect of the evi

dence, and to discriminate in advance, between such as might prove con

viction in the minds of the jury, and that which would fall short of it.

Here, then, a dilemma was at once presented. The established rules of

pleading would allow nothing short of a justification to be spread upon

the record. The defendant, therefore, was prevented by this rule from

pleading the absence of malice in mitigation ; and by the rule in Under

wood vs. Parks, from giving it in evidence without being pleaded.

The whole difficulty would have been obviated if the judges, when

they undertook to change a rule of the common law, had foreseen that

unless they went a little farther in their legislation, and provided that

defendants might plead, or give notice of matter in mitigation, their rule

would effectually exclude them from the benefit of such matter, if it

existed.

In England, the courts, in some instances, paying more regard to jus

tice than to logic, held, that although a defendant could not give in evi

dence, in mitigation, matter which, if pleaded, would amount to a justi

fication, he might, nevertheless, prove anything falling short of it. (Kno
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bell vs. Fuller, Harris's Peake, App. 32 ; Leicester vs. Walter, 2 Camp.,

251.) But it was manifest that this rule, and that in Uyderwood vs.

Parks, would not stand together, and the legal profession then resorted

to another expedient for avoiding the effect of the latter rule, winch was

to put in a plea of justification in all cases in which they introduced

their evidence, with a view of having it considered in mitigation,

In many of the states the courts have followed this course, but in this

state, and in Massachusetts, the judges, with a logic which cannot be

impugned, whatever we may think of the justice of its application, in

sisted that a rule which excluded evidence of the truth of words,

must exclude evidence having a tendency to establish its troth. This

conclusion would have produced very little practical inconvenience, if

they had left open the mode resorted to in England, of avoiding its ef

fect, by receiving evidence going to disprove malice, under a plea of jus

tification, or rather by considering such evidence in mitigation when thus

given. But here arose, first in Massachusetts, and then in this state,

another obstacle in the way of a defendant who was prepared to prove

his innocence of all malicious intent. It was held that putting a plea

of justification upon the' record, was in itself conclusive evidence of ma

lice, and prevented the defendant from setting up a want of malice, or

claiming any mitigation on account of its absence. (Root vs. King, 7

Cow., 613, 4 Wend., 114 ; Purple vs. Horton, 13 Wend., 9.) Thus were

defendants hedged about on every side, and mitigation of damages, by

disproving malice, was rendered impossible. If they declined to justify

upon the record, their evidence could not be received, because it would

violate the rule of Underwood vs. Parks ; and if they did so, and failed

to make out a complete justification, however near they might come to

it, they, according to this doctrine of the courts, only aggravated their

guilt. This was the state of the law in this state at the time of the

enactment of the Code.

This brings us to the remedy which the Code has provided. Section

165 reads as follows:—

" In the actions mentioned in the last section (i. e. libel and slander),

the defendant may in his answer allege both the truth of the matter

charged as defamatory, and any mitigating circumstances to reduce the

amount of damages ; and whether he prove the justification or not, he

may give in evidence the mitigating circumstances."

How was it possible to devise a provision more exactly adapted to

meet and remove the embarrassments which we have seen existed !

The omission in the rule of Underwood vs. Parks is supplied, and the

doctrine obviously unsound, in regard to the effect of a plea of justifica

tion, abrogated.

His honor concluded the opinion with an application of the rule of

the New York Code to the case at bar, which would not be of general

interest to our readers.
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/

ii*BTATUTE OF FRAUDS. rART PERFORMANCE.

% ">  
The best rule for the construction of the statute of frauds, upon the subject of part performance, is,

that every contract is within the statute, except where there has been such a part performance as
cannot be compensated in damages.

[Moon vs. Small; 19 Penn. R., 461.]

From the, opinion in this case, we extract sonic valuable remarks upon

the true rule for distinguishing the cases of part peiformance which

ought to be held without the statute of frauds.

Woodward, J.—The statute of frauds and perjuries, regarded as a rule

of property, is simple and intelligible. Every mind is capable of under

standing that contracts about land, if more is meant than a three years'

lease, must be in writing. This rule is as appreciable by the common

mind as those others which make twenty-one years' adverse possession

of land, title thereto ; but actions on simple contracts, after six years' de

lay, require judgments to be revived once in five years ; and liens of me

chanics, and material men, to be entered within six months after the

contract executed.

And what rule is more reasonable ? Land is the most important and

valuable kind of property. Or if it be not, there is no other stake for

which men will play so desperately. The evidence of land title ought

to be as sure as human ingenuity flan make it. But if left in parol, no

thing is more uncertain ; whilst the temptations to perjury are propor

tioned to the magnitude of the interest.

The infirmities of memory, the death, the corruptibility, the honest

mistakes of witnesses, and the misunderstanding of parties, are all ele

ments of confusion and discord, which outrht to be excluded from titles

to the most coveted, if not the most valuable of terrestrial objects. And

it is the purpose of the statute of frauds and perjuries to exclude those

elements, ami to compel men to create testimonials of their intentions

which are certain and enduring.

Blackstone speaks of the reign of Charles II., as more politic than its

predecessors, and it was distinguished by several enactments that marked

an advancing civilization. The statute for the prevention of frauds and

perjuries was one of these. Though enacted before the charter to Wil

liam Penn, this statute has been held not to extend to Pennsylvania.

But its most material provisions were supplied to us by an Act of 21st

March, 1772. It is remarkable how completely, both in England and

Pennsylvania, the public mind has acquiesced in these enactments. His

tory tells of no popular movement in either of these representative

governments, for the repeal or material modification of the statute of

frauds and perjuries. Chancellors and judges have often manifested

great uneasiness under its operation, and have expounded and refined,

until the rule has ceased to be looked for in the statute itself, but must

be tracked through volumes of jarring and contradictory decisions. The

people, however, whose representatives furnished the rule, have indicated
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their willingness that it should havo free course, by never calling on their

representatives to repeal it.

And yet it must be confessed, the idea first started in England, I be

lieve, by Sir William Jones, that a statute made to suppress perjuries and

frauds, should be so construed as not to become an instrument of fraud,

was a logical deduction. The popular acquiescence of which I have

spoken, may be due, in some measure, to this necessary and reasonable

construction. But that the statute should have effect, except where its

operation would defeat its objects, is a corollary from this principle of

construction, and agreeable to reason, though lost sight of in the decision

of many cases. Hard cases make bad precedents, is a maxim that has

been strikingly illustrated by the course of decision under this statute.

Judges have been borne away, by sympathy for parties, from the letter

of the law, and in their benevolent efforts to accommodate it to the

changeful circumstances of cases, copious fountains of litigation have

become unsealed. Nobody has lamented this judicial amiability more

than the judges themselves. For the last twenty years there has been

scarcely a judge of any considerable reputation, either in England or

the United States, who has not in some manner put on record his regrets,

the results of large experience, that the statute had been so widely de

parted from, and his conviction that more evils have resulted from such

departures, than they have remedied.

The best rule of construction that I have ever seen applied to the

statute, may be stated thus : Every parol contract is within the statute

offrauds and perjuries, except where there has been such a part perform

ance as cannot be compensated in damages. This rule excludes the pos

sibility of the statute becoming an instrument or occasion of fraud, for

if in any case it is not unjust to rescind a parol contract, it cannot be

fraud to rescind it. It seems to me more reasonable than the rule that

delivery of possession under the parol contract shall be part performance

to take it out of the statute, as has been asserted in many cases. With

out possession taken and maintained under the contract, there can be no

pretence of part performance, but generally that is an act which admits

of compensation, and therefore too much is made of it, when it is treated

as a sufficient ground for decreeing specific execution. This rule, though

not steadily adhered to, has been recognised in many cases in this court.

(Clark vs. Vankirk, 14 Ser. & R., 354; Eckhert vs. Eckhert, 3 Penn. R.,

362 ; Wack vs. Sorber, 2 Wharton, 253 ; M'Kee vs. Phelps, 9 Watts,

85; Lee vs. Lee, 9 Barr, 178.)

STATUTE OF FRAUDS. EFFECT OF ANSWER IN EQUITY.

The recital of a parol agreement in the answer of a defendant in equity, is not a " memorandum "
in the sense of the atatute, unless the defendant waives the statute as a defence.

[Winn vs. Albert; 2 Md. Ch. Decis., 169.]

The circumstances of this case were complicated. It is sufficient for

our purpose to say that complainants filed this bill against the creditors

vol. n. 13
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of one Jones, to obtain enforcement of a parol agreement to mortgage

real estate, alleged to have been made with them by Jones. At a prior

stage of the proceedings in the cause, they had filed a bill of similar

character against Jones himself, and he in his answer admitted the alle

gations of the prior bill. Now it was contended by the creditors that

complainants were not entitled to the benefit of the agreement, because

it was void by the statute of frauds ;—and by the complainants, that

there was in the answer of Jones to the other bill, a sufficient memoran

dum of the agreement to bring it within the statute.

Johnson, Ch.—Mr. and Mrs. Albert insist that by virtue of the alleged

parol agreement with Jones, they have a special lien on the proceeds of

the " Wheatffeld Inn," to which the agreement related, and are entitled to

be paid to the extent of those proceeds in exclusion of his other creditors.

Those creditors resist this pretension, and insist, among other objections

to it, that the agreement, if any such was made, was void by the provi

sions of the statute of fraud and perjuries, upon which they rely.

It is not doubted, and indeed has been conceded, that the agreement is

within the statute, but it has been forcibly urged on the part of Albert

and wife, that there is in the record, written evidence of the agreement,

sufficient to satisfy all requisitions.

It is contended, that the answer of Jones, to the bill filed against him,

by Albert and wife, in which the agreement to convey the property in

question, by way of security, is specially charged, does furnish the writ

ten evidence demanded by the statute ; that the statute does not require

the agreement itself to be in writing, but only that it must be evidenced

by writing ; and that the answer of a defendant, admitting the agreement

as charged in the bill, supplies the written evidence.

There can be no doubt, that a court of equity will enforce the specific

performance of a contract, within the statute, not in writing, where it is

fully set forth in the bill, and is confessed by the answer of the defendant,

and the statute is not relied on as a defence—and the reason given is,

that when the contract charged is fully admitted by the defendant, there

can be no danger of fraud and perjury.

Mr. Justice Story, in staling this as the rule, and the reason for it,

observes, " perhaps another reason might fairly be added, and that is, that

the agreement, though originally by parol, is now in part evidenced by

writing, under the signature of the party, which is a complete compliance

with the statute," (2 Story's Equity Jurisp., § 755.)

With very great deference to this eminent judge I may, perhaps, be

permitted to express a doubt whether this additional reason can be sup

ported upon principle. The statute, by its terms, requires that the agree

ment itself shall be in writing, or that there should be some^nemoran-

dum, or note thereof, in writing. It is not to be questioned that an

agreement originally by parol, may be subsequently reduced to writing,

at the time it was made. But the question here presented is, whether an

answer in chancery, confessing a parol agreement, charged in the bill, is

equally binding as if the agreement itself had been reduced to writing,

and is a complete compliance with the statute of frauds ?

It appears to me, to be obvious, if this bo so, that a defendant who

makes such a confession in his answer, would not be permitted to avail
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himself of the statute, as a-defence to the bill. How could he be suffered

to plead the statute o( frauds, upon the ground that the contract was not

in writing, when, by his answer, he had reduced it to writing, or so evi

denced it by writing under his siguature, as to amount to a full com

pliance with the statute ? And yet nothing can be clearer at this day,

however the earlier cases may conflict upon the subject, than that a

defendant who, by his answer, confesses the parol agreement charged in

the bill, may successfully rely upon the statute as a> defence. I cannot

avoid therefore, entertaining a doubt, whether the statement of Judge

Story, with reference to the effect of au answer, admitting the parol

agreement set forth in the bill, would be sustained ; and am of opinion

that when the defendant confesses the agreement in his answer, and does

not insist upon the statute, he will be deemed to have waived it, and

upon that ground only is a relief granted. I cannot bring myself to

think that the answer will be viewed as supplying the requisitions of the

statute, when, notwithstanding the answer, the defendant may avail him

self of the - statute, to defeat the contract. If the statute has been

fully complied with, how could it be interposed to protect the defendant ?

He might, with the same propriety, plead the statute against an agree

ment actually reduced to writing at the time it was entered into. '•

There is no reason at all to doubt that Jones was indebted to Mrs.

^Ubert in a large sum of money, and that the debt originated in the mis

application of trust funds in his hands, belonging, to her ; nor do I think,

if he had secured this indebtedness by a valid agreement or convey

ance of his property in November, 1845, there is any ground apparent

upon this record upon which the validity of such an act could be dis

puted.

The question then is, have Albert and wife succeeded in establishing a

valid agreement against the creditors of Jones, and in opposition to the

statute of frauds ? They rely upon the answer4of Jones to the bill filed

by them against him ; and insist, that it may be used for the purpose of

proving the agreement in this case. Conceding that the answer could be

read as evidence, and it certainly can have no greater effect than evidence,

will it be sufficient to remove the bar of the statute of frauds ? It has

been shown that an answer admitting a parol agreement, within the

statute, will not prevent the party answering from relying upon the sta

tute. Jones himself, notwithstanding that answer, might have taken

shelter under the provisions of the statute ; and if so, can it be success

fully argued, that other parties, though claiming under him, may not avail

themselves of the same protection ? The answer, if it can be read, then,

is evidence, but evidence of what ? Why of a parol agreement relating

to land, and void by the statute of frauds.

The Court of Appeals, in the case of Jones vs. Huby, 5 Har. & Johns.,

38 1, 382, say, speaking of the effect of an answer, when responsive to

the bill, " that though uncontradicted, it cannot be taken to establish

anything in bar of the relief prayed, which parol testimony would not be

admitted to prove ; for it is as evidence only that it is received."

My opinion, therefore, is, that even if the answer of Jones can be read,

which is by no means admitted, still it does not deprive the parties of

the right to rely upon the statute of frauds against the claim of Mr. and
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Mrs. Albert, and that, consequently, the lien insisted upon cannot be

maintained.

TESTIMONY. INTEREST OF WITNESS.

A witness who has been promised a compensation for giving his testimony, in case the party calting
him gamed the suit, is incompetent by reason of interest.

[Holland vs. Ingram; 6 Richardson's (S.C.) Eq. B., 50.]

A witness having admitted on his voir dire that the plaintiffs had

offered him $100, if he would attend and testify, and they gained the

suit, was excluded as incompetent by reason of interest. The question

was on the propriety of its exclusion.

O'Neall, J.—The question in this case is so important to the due and

proper administration of justice, that it may make it proper to give it a

little fuller examination than the case otherwise would seem to justify.

For that the witness could not be believed by judge or jury has not been

denied by the zealous, persevering counsel, who brings up the appeal.

Cui bono, might well be asked, should the competency of such a witness

be urged ? But being urged makes the necessity of a decision, and the

monstrous proposition, that a witness, hired to testify, should be allowe*

to be sworn, makes it necessary to vindicate the exclusion of the witness

below.

The reason why interest excludes a witness is, because of the weakness

of our nature ; it might tempt one to swear falsely ; and hence belief

cannot legally be given to one who has the slightest legal interest in the

event of the suit. If this be so, do not reason, common sense, pru

dence, and justice plainly.declare that one, who has either pocketed the

bribe, or expects to receive it (although he may not be legally able to do

so), should not, for the same reason, be allowed to testify ? I think so,

and if there has been no rule of exclusion, heretofore, sufficient to drive

such an one from the stand, / would make it now. But, it seems to me,

there is really no difficulty in the matter on authority. There is no

doubt, that to exclude a witness, he must have a direct interest in the

.event of the suit or in the record, as matter of evidence for him here

after. I do not understand that in every case the court is to decide that

the interest arises out of a certain enforcible legal demand. If the wit

ness has made a contract, which he believes will give him money, in the

event of the suit and hence that upon its determination the record will

be evidence for him, I think he is at once excluded by the very nature

of his contract, for it may be that he will receive the reward of his cor

rupt bargain without a resort to legal remedies, and hence his interest

will be realized ; but if he has to sue, will not the record be evidence

for him? No one can doubt it. It does not follow, under the rule, that

it must avail him. It may be that, after it has been received, the record

will be thrown at his head, and he will be told to depart with both it and

himself soiled by infamy. Still it was evidence for him in a case in

which he could not succeed.
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I am very well aware that the tendency of courts is to narrow the

objections to competency, and to place many which were once allowed,

now, in the scales of credibility. Still, I think, it will be hard to find

any case or dictum which would make the witness in this case competent,

and leave his credit to the jury. (City Council vs. Wilkinson, 1 Rich,

240 ; Mc Veaagh vs. Goods, 1 Dall., 62 ; Garde on Evidence, p. 8.)

TESTIMONY. ADMISSIBILITY OF OPINIONS.

The principles on -which the court will discriminate between cases in which the opinion of a wit
ness upon a question ut issue is admissible, and those in which it is not ; explained.

[The N. E. Glass Co. vs. Lowell; 1 Cushing's (Mass.) R., 319.]

This case gave rise to some discussion upon the question whether the

opinion of a witness, which had been offered upon the trial and excluded,

was admissible in evidence. We shall simply quote the remarks of the

court on the general question of the admissibility of opinions :

Suaw, C. J.—In weighing circumstantial evidence, the opinion of a

witness is often useful, and indeed necessary ; but as its admission is con

trary to the general rule, and limited to particular cases, it depends so

much upon the other evidence which has been given, the nature of the

facts to be proved, and the particular posture of the case, it is often ex

tremely difficult to apply it in practice. The principle upon which this

evidence is admissible is clear and entirely just. In applying circumstan

tial evidence, which does not go directly to the fact in issue, but to facts

from which the fact in issue is to be inferred, the jury have two duties to

perform ; first, by a rigid scrutiny of the evidence to ascertain the truth

of the fact to which the evidence goes, and thence 'to infer the truth of

the fact in issue. This inference depends upon experience. When we

have ascertained by experience that one act is uniformly or generally the

cause of another, from proof of the cause, we infer the effect, or from

proof of the effect, we infer the cause.

Now, when this experience is of such a nature, that it may be pre

sumed to be within the common experience of all men of common edu

cation, moving in the ordinary walks of life, there is no room for the

evidence of opinion ; it is for the jury to draw the inference. It is not

because a man has a reputation for superior sagacity and judgment, and

power of reasoning, that his opinion is admissible ; if so, such men

might be called, in all cases, to advise tho jury, and it would change the

mode of trial. But it is because a man's professional pursuits, his pecu

liar skill and knowledge in some department of 'science, not common

to men in general, enable him to draw>an inference, where men of com

mon experience, after all the facts proved, would be left in doubt. Sup

pose a vessel has been stranded, and the charge is that it resulted from

unskilful and careless navigation. After all the evidence given of the

state of the wind and weather, the position and distance of the land, the

sail carried, the course steered, and the nautical manoeuvres adopted,

landsmen, men of common experience, would be unable to infer that the
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disaster was caused by bad seamanship, rather than inevitable accident ;

whereas a man of nautical experience might draw a certain inference,

and pronounce it attributable to the one or the other cause. (Folkes vs.

Chadd, 3 Doug., 157 ; 1 Greenl. on Ev., § 440 ; 6 N. Hamp., 463.)

In view of the difficulty of laying down any rule on this subject, pre

cise enough for practical application, the only proper course seems to be,

to keep the principle steadily in view, and apply it according to all the

existing circumstances affecting the particular case.

Exceptions overruled.

TESTIMONY. CONFIDENTIAL C OMMVJNICATIONS.

Communications made by a client to an attorney, in relation to the will of the farmer, which the
latter is employed to draw, are clearly privileged.

The attorney can only testify to privileged communications, when the privilege ii distinctly waived
by the client.

[Chan vs. T)ic Farmer's Bank of Maryland; 2 Md. Ch. Decis., 231.] '

In the proceedings in this cause interrogatories were addressed to Gov.

Philip F. Thomas, among which the fourth was substantially to the

following effect.

Were you sent for by Mrs. Gibson to prepare her will Bome time

previous to her death ? If yea, state the provisions of her will, the reasons

she assigned for them, and generally all the conversation that took place

upon the subject, and also whether the will was executed.

The witness answered that he was called upon to prepare a will for

Mrs. Gibson, and did prepare one, agreeably to her directions; but

protested against answering the question further, claiming that the com

munications were confidential, from Mrs. Gibson as client, to himself as

attorney.

Other interrogatories were also addressed to him, with a view to

discover whether any, and what persons other than witness and the

testatrix, were present at the time of the drawing of the will. The

witness declined to answer these, referring to the reasons contained in

his protest to the other interrogatory.

Johnson, Ch.—The application of the admitted rule that communica

tions which a client makes to his legal adviser for the purpose of pro

fessional advice or aid, shall not be disclosed, is submitted to the court

in this case upon certain interrogatories, propounded to his excellency,

Governor Thomas, after argument by counsel. The general rule is not

denied, and indeed stands upon such firm grounds of public policy, and

is so well fortified by authority, th^at it would be impossible to contest it.

Upon every such communication made by a party to his counsel,

attorney, or solicitor, the seal of the law is placed and remains for ever,

unless removed by the party himself, for whose protection the rule was

established. But although the rule is thus inflexible in the cases to

which it applies, there are, what are sometimes called exceptions to it,

though these exceptions are rather apparent than real, and will, I think,
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be found upon examination to be entirely without the principle upon

which the rule rests. They will be found not to bo communications from

the client to the legal adviser at all, but information which the latter has

acquired independently of such communication ; and where that is the

case, the interests of justice, so far from requiring that it shall be locked

up in the breast of the attorney, demand its publicity when necessary to

guard or to assert the rights of third persons. The views of the law

upon this subject are sustained by the passages referred to in Oreenleaf

on Evidence from section 237 to 245, and in my opinion rendered it

perfectly proper that the witness should refuse to disclose the commu

nications made to him by Mrs. Gibson. Those portions of said interro

gatory which call for the provisions of the will, the reasons assigned by

the testatrix therefor, and the conversations between her and the wit

ness upon the subject, seem to me to fall clearly within the rule, and

to be privileged communications, which must not be divulged ; the

witness in his protest to the question stating that all his conversation to

her on the subject was in relation to the will, in the drawing of which

he was her attorney.

It appears to me that if anything was said in the course of that con

versation between Mrs. Gibson and the witness, they standing towards

each other, in the matter then in hand, in the relation of legal adviser

and client, which could, if revealed by the witness, operate to her preju

dice, the rule which prohibits such revelations applies to it with stringent

force. If there is any occasion upon which the secrets of the client

should be safe when intrusted to his professional adviser, it must be

when the client is making the final disposition of his worldly affairs.

Then, if ever, he must be suffered to make the most unreserved disclosures.

I think, therefore, that the witness was not at liberty to give the infor

mation called for in regard to the provisions of the will of Mrs. Gibson,

the reasons for such provisions, aud the conversation that took place

upon the subject.

The information asked for in the fifth question, I think, should be

given, because it has no necessary connexion with the character, in

which alone communications between parties are protected. The inquiry

is, whether there were other persons present at the time the conversation

took place, and whether there was anything in the conversation not

designed to be heard by those present. Now whether there were or

were not persons present, is a fact of which any one else, if present,

would have been equally conversant with the witness.

His knowledge of the presence of such persons had nothing to do with

his professional character, being acquired by the use of natural faculties

possessed by him in common with other men. Such information cannot,

1 think, be considered as of that description of which the law forbids the

witness to speak. It cannot be regarded in any sense as a professional

communication, upon which alone the law places the injunction of

secrecy. And as it seems to me, the disclosure of it by the witness is

clearly warranted by what are called the apparent exceptions to the rule.

(Greenl. Ev., § 244.)

'Whether other persons were present at the time or have spoken of
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what transpired or was said upon the occasion, are facts not communi

cated to him as her legal adviser, and, I think, cannot be withheld.

It has been said, that the privilege of not disclosing these confidential

communications, being the client's privilege, if he is silent the witness has

not a right to make the objection. That the silence of the client, when

the question is propounded, is an implied waiver of the objection. In

answer to this it may be said, and I think well said, that when the

witness makes the objection to the question, he must be understood as

making it in behalf of the client and not on his own behalf, and -therefore

when the witness declines answering the question on the ground referred

to, and the client or the party representing him stands by and does not

release the witness from the obligation not to reveal the information, he

must be understood to approve the objection and to insist upon his

privilege.

ATTORNEYS. REVOCATION OF LICEN8E.

The court has a general power to romorc or suspend an attorney for such immoral conduct aa ren
ders him unworthy of confidence in his official capacity.

[In the matter of Mills ; 1 Mich. R., 392.]

The Revised Statutes of Michigan provide that no person shall practise

as an attorney unless approved by the court for his good character and

learning—that the supreme court may grant licenses to practise to

persons of good moral character, &c.—and that any attorney may be

removed or suspended who shall be guilty of any deceit, mal-practice,

crime, or misdemeanor.

Charges were filed in the circuit court against Mills, substantially to the

effect that his reputation for truth and veracity was so bad that he was

not to be believed under oath. It was objected that this charge, if

proved, would not authorize the removal of an attorney ; aud the question

thus raised was reserved for the opinion of the supreme court,

Whipple, C. J.—The authority of the court to remove or suspend an

attorney when guilty of any deceit, mal-practice, or crime, exists inde

pendently of the statute. Whether this authority to revoke a license

granted to an attorney, extends to causes other than those specified in the

thirty-fourth section, is now, for the first time, presented for the considera

tion of the court.

If our courts are restricted to the causes set forth in the statute, there

would seem to be a lamentable defect in our laws. The words "deceit"

and " mal-practice," in the statute, have direct reference to the conduct of

an attorney, as such attorney ; and if the authority of our courts to

remove or suspend an attorney is to be thus restricted to official delin

quencies, it follows, that however degraded his moral character may be

—whatever fraud or deception he may be guilty of—if such fraud or

deception is unconnected with his professional acts, he is deemed worthy

of a place at the bar. In other words, an individual may be guilty of
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acts, which involve a violation of every moral precept, and yet retain our

license and practice in our courts, provided these acts were committed in

his private and not official capacity. If it is of consequence to the

community that those who are in any way concerned in the administra

tion of justice, should possess a reputation unstained by those vices

which in their nature tend to degrade and corrupt, then is it important

that a power should be lodged in some tribunal, to purge the bar of such

as may have become the victims of such vices. That no person can

faithfully and honorably discharge the delicate and responsible duties

of aii attorney, unless fortified by strong moral principles, is too clear for

argument. The nature.of those duties necessarily implies the possession

of high moral character, in order to their conscientious performance.

This, our statute contemplates ; for it is only those " appointed by the

court for their good character," who are permitted to wear the honors

and bear the responsibilities of an attorney. If it be necessary, to gain

admission to the bar, that a person should furnish the evidence of "moral

character," how infinitely greater the necessity, that he should actually

possess that character when he shall have entered upon the active and

exciting theatre of professional life, where he is beset at every moment

by temptations, well calculated to test the firmness of his principles. As

it is a condition precedent to his admission to the bar, that an attorney

should possess a blameless moral character, I think he forfeits his rights

as such attorney, upon a breach of that condition. When a license is

granted to an attorney, we certify to the world that he has been approved

by the court "for his good character and learning." Upon this certificate

the public have a right to rely. They may fairly presume, so long as

the attorney retains his office, that his " good character" continues to be

"approved by the court," and they may safely rely on his honor and

integrity. Should this court, after being officially advised that one of

its officers has forfeited the good name he possessed when permitted to

assume the duties of his office, still hold him out to the world as worthy

of confidence, they would, in my opinion, fail in the performance of a

duty cast upon them by the law. It is a duty they owe to themselves,

to the bar, and the public, to see that a power which may be wielded for

good or for evil, is not intrusted to incompetent or dishonest hands.

The extreme judgment of expulsion is not intended as a punishment

inflicted upon the individual, but as a measure necessary to the protec

tion of the public, who have a right to demand of us, that no person

shall be permitted to aid in the administration of justice, whose character

is tainted with corruption.

Upon principle, therefore, I think that the authority of this court over

attorneys, ought not to be restricted to the cases specified in the statute.

And the reasoning by which I am conducted to this result is conclusive

to show, that the Legislature never intended to withhold from our courts

the exercise of a power so: necessary to preserve the administration of

justice from pollution, and the public from imposition.

His honor then referred to the following authorities in support of the

position above expressed. (Ex p. Brownsall, Coup., 829. King vs.

Souiherton, 6 East, 127. Smith's case, 1 Broad. J. B., 522; 11 Ohio

R., 430. Leigh's ca*e, 1 Munf., 481. Burr's case, 1 Wheel. Crim.
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C, 503. Smith vs. State of Tennessee, 1 Yerg., 228.) He continues as

follows :

I do not wish to bo understood as affirming that for every moral

delinquency, the court would be authorized to revoke the license of as

attorney. In the exercise of a sound discretion the court should only

entertain such as are in their nature gross, and unfit a person for an

honest discharge of the trust reposed in him. In the case before us, I

am of the opinion that, if the charge I have been considering is made out

by proof, the respondent has forfeited his office ; that if fully established,

it necessarily implies a baseness of character which disqualifies him for

discharging the duties of his office with that faithfulness and integrity so

necessary to preserve the honor of the profession from reproach, the

public from imposition, and- the administration of justice from impurity.

IXDICTMENT. DUPLICITY.

A count in an indictment which sufficiently charges one offence, is not rendered bad by the addition
of averments, insufficiently getting forth another.

{The Stale V3. Palmer ; 35 Me.* R, 9.)

The count of the indictment upon which the prisoners were convicted,

contained allegations sufficient to charge an assault with intent to maim,

together with others which relate to, but, it was considered, did not suf

ficiently charge the offence of maiming. The prisoners moved in arrest

of judgment. The motion was overruled, and the case was now heard

upon exceptions to the decision overruling it. The objection was that the

count was bad for duplicity.

Shei'ley, J.—The question arises, whether a count describing one of

fence with sufficient accuracy, and containing no sufficient description of

any other offence, is bad for duplicity. It is. A substantive charge, not

sufficiently alleged in an indictment, can never be rejected as surplusage,

for the reason that it may have been the ground of the conviction.

This may be correct when there is no other offence charged in the

count; and in such case there would be no reason to reject the averment

as surplusage, for the count would be insufficient. When another offence

is sufficiently described in the count, it is apparent that the defective alle

gations cannot have been the only ground of conviction.

The cases of Commonwealth vs. Tuck (20 Pick., 356), and Same vs.

Hope (22 Pick., 1), decide, that defective averments are in many respects

no averments in contemplation of law. It is quite certain that no judg

ment can be sustained by virtue of them.

The accused could not have been subjected to any additional danger

on account of the defective averments in the count, upon which they

were found guilty. They were of no importance, and their insertion does

* This volume is not yet published. We quote from sheets furnished us

through the kindness of Redington, J., reporter.



1854.] Condensed Reports of Recent Cases. 203

not render the count bad for duplicity, for it does not contain a descrip

tion of two different offences. It contains a description of one offence,

and some additional averments not describing any other offence. To

constitute duplicity two offences must be sufficiently described.

PARENT AND CHILD. MARRIAGE OF MINOR DAUGHTER.

A father hat no right nf action, against those who aid in the marriage, though against hia consent, of
his minor daughter, based upon his right to her society and service during her minority.

In case of audi a marriage, the right of the husbund to the society and service of his wife, is exclusive
and paramount to that of her father.

(Goodwin, v. Thompton ; 2 Green's (Iowa) R., 329.)

Rufus Thompson instituted this action of trespass on the case against

Archibald Goodwin and others, to recover damages for enticing his

daughter Louisa Thompson, to marry one Jefferson Goodwin, against

the plaintiff's consent, thereby depriving him of his right to the control,

society, and service of the said Louisa. It was not contended that the

marriage was not legally solemnized.

The defendants demurred to the declaration, and the demurrer was

overruled.

Williams, C. J.—The only question to be decided is this. Can a

father maintain an action of trespass on the case, and recover damages

for the loss of service, &c., against a person for procuring the marriage of

his daughter, who is a minor ; when she has voluntarily and in good

faith, entered into the marriage contract without any allegation of force

or imposition having been practised upon her by her husband or the de

fendants, so far as the marriage is concerned, and when the marriage has

been legally solemnized in good faith. The legislature of this state have

enacted that males of the age of eighteen years and females of fourteen,

not nearer of kin than first cousins, and not having a husband or wife

living, may be joined in marriage ; Provided always, That males under

twenty-oue and females under the ago of eighteen years shall first obtain

the consent of their father, respectively, or in case of the death or inca

pacity of their fathers then of their mothers or guardians. The statute

also imposes a forfeiture of five hundred dollars on any justice or min

ister, who shall solemnize any marriage within the state without a com

pliance with the statute, and also forbids any unauthorized person to

solemnize the contract under the same penalty.

By the common law marriage is held to be a civil contract. To render

the contract valid, the parties must be willing and able to contract. The

age of consent for a female has been fixed by the civil law at twelve years

and the male at fourteen. The common law, however, had regard to the

constitution more than the age of the parties, and therefore held that if

they were in that respect competent, the marriage was good whatever the

age might be. By the common law of England it was held that if a

marriage was solemnized between two parties, who had not arrived at the

age of consent, still when they arrived at that age, if they agreed to
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continue together as man and wife, they need not be married again.

(Black. Comm. 436, 537. 2 Kent Comm. 78.)

Such being the common law in force within this state it is clear that

this marriage is not void, notwithstanding the statute. Statutes will not

be construed to have an effect beyond that which is to be gathered from

the plain and direct import of the terms used in declaring them. Effect

by implication will not be given to them so as to change a well established

principle of common law. The act regulating marriages within this state

merely declares what description of persons may be joined in marriage,

" and what are the respective duties of ministers and justices of the peace

who are authorized thereby to solemnize the marriage contract. A due

regard for the public morals and the interests of the community in view

of the marital rights, duties, and obligations, is recognised and inculcated.

The sanction of religious and legal rites is enjoined to elevate this con

tract so far as form is concerned, in making it above all others among

men. Such a provision by statute, whilst it indicates the moral character

of a community, operates as a preservative of the interests which are in

volved in one of the great relations which constitute the foundation of

society.

In this brief view of the common law in relation to this subject, how

does the case stand as affected by the statute ? There is no prohibition of

the marriage of a minor, who may be under fourteen years, expressed.

The statute is merely cumulative in its operation, and cannot have the

effect of repealing the common law, so as to render the contract void.

Such has been the decision of this court, as well as the courts of last

resort in nearly all the states of the Union, in declaring the effect of sta

tutes similar to ours. (Wyckoffv. Boggs, 2 Halsted, 128; 2 N. H., 268;

3 Marshall, 370.)

We will now consider the case in view of the rights of the parent, the

child, and the interests of society as existing in this country.

The parties to the contract being capable of making it, and it being

valid in law, so as to secure the parties to it all their legal rights, and

bind them to the observance of the obligations and duties involved, it

clearly follows that the law holds the claims of the husband from the

time of the marriage as paramount to those of the parent. But it is

contended that the common law gives the parent the control, society, and

service of the child during the entire term of its minority, which is until

the age of twenty-one years. This, as a general principle, is true, but

however, has its exception. In England, from whence we derive our

common law, many reasons, in view of the governmental organization

there, exist for establishing a general system on this subject ; and deter

mining its operation differently from that which necessarily must prevail

here. Such is the law of descent of estates, primogeniture, &c. Never

theless, from what we have already said, it is seen that even there, in the

absence of special statutory provision, a marriage after the age of consent

is held valid. The minor child, taken by the obligations of the new rela

tion established by the solemnization of the marriage contract, from the

control of the parent or natural guardian, is held to be amenable to the

law of the land governing husband and wife. This being the case, under

the common law, it is clear that rights belonging to the parent must be
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interfered with by the observanc. of the duties of the marital relation.

The wife cannot be held to " ser e two masters," therefore the right of the

, husband must prevail.

By the common law, then, there is no difference between the case of a

minor twelve years old, and one twenty years old, in effect as to the conse

quences of the contract. This being the common law, it can only be changed

by statutory provisions such as was resorted to in England, 26 George II.,

ch. 33. This superseded the common law, but we have no such statute. If

an action will lie on behalf of the parent for the procurement of the marriage

of his daughter, without doing violence to her rights, she being a minor,

what would be the consequence ? Two thirds, perhaps more, of the females

of our land have been, and most likely will be, married before they arrive

at the age of twenty-one years. Litigation for speculation might be

resorted to ; and a strong motive would bo furnished to the parent to

withhold his consent. Long and well established usage promotive of the

best interests of society would be disturbed by restraining marriage, and

the public interests would be materially injured, morally and politically.

In this case it is not pretended that anything was done mala fide of

which she or the plaintiff complains; but, on the contrary, that the par

ties were married in good faith with her full consent. The case stands

upon the complaint of the parent on the ground of the loss of service.

The books are, as far as we have been able to find them, barren of cases

like this. Public opinion, as well as policy, co-operating with private in

terests and convenience, by long usage seems to have established the

right of the husband to the society and service of the wife, though she

be a minor, to the exclusion of that of the parent after marriage. Indeed,

a natural sense of justice in the exercise of a mind uninfluenced by pas

sion or caprice, would dictate the acquiescence of the parent in the legiti

mate results of this contract, when legally consummated, in which the

dearest interests of his offspring are involved. We hold that parents

should maintain and exercise a controlling advising influence over their

children, and such is their right in the forming of matrimonial alliance ;

and that it is the duty of the child to abide by their counsel and require

ment But to render liable any persons, who might, in the spirit of

kindness, actuated by pure motives, bo present at the marriage ceremony,

or afford countenance to the child on an occasion of so much interest,

would be in violation of right, propriety, and public interest. Upon a full

consideration of the case, in view of the public and private interests and

rights involved in the question presented, we are of the opinion, in the

absence of fraud, imposition, or violence affecting the rights of the child,

and thereby affecting the relative rights and duties of parents, that this

action cannot be maintained, and that the court erred in overruling the

demurrer. Judgment reversed.
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MASTER AND SLAVE. EMANCIPATION.

Am between master and slave, the muter has the right of emancipation, except bo far ai it is re
stricted or taken away by statute.

[Atumod vs. Beck; 21 Ala. R., 590.]

One Atwood, deceased, bequeathed to certain of his slaves their free

dom, and the sum of eight thousand dollars each, and directed that they

should be removed by his executors to a free state. The bequests were

resisted by the heirs of Atwood, and this bill was filed by them against

the administrator, to test the validity of the bequests. One ground

taken in argument was, that slavery was unknown at common law, and

is but the creature of statute; and that the right to emancipate can

therefore only exist so far as conferred by statute ; and further, that the

bequests of freedom being void, the legacy fell to the ground, for want

of capacity in the slaves to take. The Chancellor decreed in conformity

with this view, and the administrator assigned error to that portion of his

decree. Errors were also assigned upon other points, distinct from this.

Chilton, C. J.—Are the provisions in the will of Atwood which vest

the bondage, title, and ownership of the slaves therein named in his exe

cutors, for the purpose of their being taken to a free state, so as to remain

free, and directing certain sums to be invested for their benefit, valid

bequests, according to , the laws and policy of this state ? The first

and main inquiry is, are the bequests in violation of any law of the

land } It is argued in opposition to them, that the right which a master

has to manumit his slaves must be conferred by the statute, or it does

not exist, inasmuch as the institution of slavery, as it obtains with us, was

unknown at the common law, and, as a consequence, the right of manu

mission, or of enfranchising them, was unknown.

It has generally been conceded (and I have several times admitted it),

that slavery,' as it here exists, was unknown to the common law ; but,

upon an examination of the subject, I am strongly inclined to thiuk there

was a time in England, when negroes or heathens and infidels, were

regarded as the subjects of property. This may be fairly inferred from

British diplomacy and British legislation, as well as from elementary

writers and several adjudications. In proof of this I need only refer to

the treaty of Assiento, concluded on the 26th of March, 1713, between

the kingdoms of Spain and Great Britain, whereby the latter secured to

the British South Sea Company the privilege of furnishing 4,800 slaves

to the Spanish colonies in America, annually, for thirty years ; to the

statute of 5 Geo. IL, c. 6, § 4, which declares that negro slaves in Ame

rica shall be liable to all simple contract debts as well as specialities; to

the 32nd Geo. II., c. 31, in the preamble to which it is recited, that the

trade to Africa is advantageous to Great Britain, and necessary in supply

ing its colonies with negro slaves. According to Swinburn, p. 84, 6th ed.,

there was a species of slavery in England distinct from villeinage ; and

the author of the Mirror intimates that it was lawful to hold negro slaves,

Mir., c. 2, § 28. See also 1 Bl. Com., 423. Ruth vs. Penny, 2 Lev., 201.
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20 Stir., 51. Cilley vs. Cleve, 1 Ld. Raym., 147. Grantham's case, 3 Mod.,

120. Indeed, it was not until the decision of the case of James Somer

set, in 1771-2, by the King's Bench, which called forth the great argu

ment of Mr. Hargrave, that this question appears to have been fully set

tled in England in respect to slavery and the slave trade. (See 20

State Trials, London Ed. pp. 1 to 81.)

Without, however, going further into the old cases, those which I have

cited may suffice to show that it is at least very questionable, whether

at one period slavery, as it exists among us, was not recognised by the

common law. But be this as it may, it is most unquestionably true, that

slaves ate now regarded by our law as chattels, and the owners thereof

have an absolute unqualified property in them. And although such

right might not have been recognised by the ancient common law, yet

such is the genius and expansive nature of the common law, that it

adapts itself to the necessities and exigencies of society, and when a new

species of property is introduced, and the statute law is silent as to the

rules by which it is to be governed, the common law embraces it, and its

rules are applied to it, modified, of course, according to the nature of the

property thus subjected to its governance. Navigation and transporta

tion by steam were unknown to our common law ancestors ; but no one

will contend, that for this reason, the rules of the common law, which

are adapted and suited to the nature of such improvements, do not apply.

On the contrary, we have daily recurrence to the principles of the com

mon law, to guide us in defining the rights and prescribing the duties of

persons in reference to new inventions and improvements, which would

otherwise be left to the arbitrary discretion of the judge.

. The master, having an unqualified property in his slaves, may dispose

of them in any way he pleases, unless restrained by some rule of law, or

fixed or settled policy of the state.

The jus disponendi, or right of disposing of his property, is an insepa

rable incident to its absolute and unqualified ownership. This general

power which the master has over the slave, both in respect to his treat

ment and manumission, has been controlled and guarded by legislative

checks, prompted alike by humanity for the»slave and security for the

state. In considering the rules which apply to, and regulate this peculiar

species of property, we must look upon them in the double capacity of

chattels and intelligent beings. Considered in this latter capacity, our

law, pervaded as it is by the spirit of Christianity, and founded on princi

ples of humanity and benevolence, throws around them its protection.

This protection is not only secured by the fundamental law, the consti

tution of the state (Art. vi. §§ 2 and 3), but many statutes have been

enacted to secure the same end. The law punishes an assault and

battery upon them by any third person (Digest, 545, § 41) ; prohibits the

master or any one by his permission or authority, from inflicting cruel or

unusual punishment upon them (ib. 431, § 1); secures to them in trials

for offences above petit larceny, tne right of trial by jury (ib. 474, § 18),

and provides them counsel, in certain cases, at the public expense

(ib. 473, § 13) ; and the master is bound both morally and legally to sup

ply the slave's necessary wants, and he may not avoid this liability by

voluntarily putting the slave away from him, without providing some
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one to occupy the relation of master to him. (4 Ala., 66.) Subject to

these and other restrictions which we shall presently notice, the right of

the master to his slaves is the same with his right to any other chattel.

He may sell and dispose of them without writing ; may convey or bequeath

them by his last will and testament, absolutely or in trust, precisely as

other personal property; and but for the inhibition created by the statute

laws, he might at pleasure renounce his property in them by manumis

sion. If the written law was silent upon the right of emancipation, and

no consideration of public policy was fairly deducible from it, what law

would forbid the exercise of this right ? Certainly not the common law ;

for the counsel yield this, when they contend that the institution was un

known to that law ; but if it were recognised by it, the same right which

the lord had to enfranchise his villein, would doubtless be awarded the

master in respect of his slave. This right, by the ancient English law,

the lord exercised at pleasure, by delivering the villein to the sheriff, and

publicly proclaiming him exempt from the bond of servitude by manu

mission ; then showing him open gates and ways, and delivering him a

lance and a sword, he became a freeman (Crabbe's His. of Eng. Law,

82) ; but after writing became common they were manumitted or en

franchised by deed.

But if it is said the institution of slavery, as it exists here, is more

analogous to that which obtained among the Romans, and that we should

seek tor analogies in the civil law, we reply that the master, according to

that law, could liberate his slaves at pleasure. (Justinian's Inst. Tit.

Quibus modis manumittatur, § 1.) See also McClulchen vs. Marshall, 8

Pet., 220. Ferguson vs. Sarah, 4 J. J. Marshall's, 103. And cases colla

teral in Wheeler's Law of Slavery ; pp. 279-388.

We are, therefore, of opinion that as between the master and his

slave, aside from all statutary prohibition, the right of manumission does

exist, and is deducible not only from the absolute ownership of the

master in the slave as a chattel, but from analogous rules applicable to

slavery, as it has obtained in every civilized country, as far as our

researches extend, and as sustained by numerous adjudications of our

own country. ^
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STATE SOVEREIGNTY. SC1T8 AGAIN6T THE STATE.

Statutory provisions directing in what manner snd in what courts suite may be brought against the
State by its subjects, arc nut repugnant to the common law, and should tie liberally construed.,

\The State of Arkanta* vs. Curran; 7 English's (Ark.) R., 321.]

This was a bill filed by Curran, against the State of Arkansas and

other parties. The plaintiff obtained a decree, and the defendants

appealed. It was contended on the appeal, on behalf of the State, that

no suit could be brought against the State, except by consent.

The constitution of Arkansas provides that " the General Assembly

shall direct by law in what manner and in what courts, suits may be

brought against the Commonwealth." (Const, of Ark. § 22.) In pur

suance of this provision, several statutes relating to the subject were

passed by the legislature at the session of 1837-8. It was urged that

these statutes were derogatory of common right, and must be construed

strictly ; and that so construed, they did not authorize the filing of a bill

in chancery against the State, but only a suit at law. Th'is form of the

question led to an interesting historical inquiry, as to the liability of a

sovereign power to be sued by its subject, whether it had been practically

denied under foreign government's, particularly in England ; so that the

statutory provisions in question ought to be considered as subversive

of the common law. It is this discussion which we present to oui•

readers, omitting the other points considered in the opinion.

Scott, J.—The first question to be determined is that presented on tho

part of the State of Arkansas, who, by her counsel, contends that no suit

can be brought against the State without her consent, and insists that no

such consent has been given. And this question is to be solved by an

exposition of our constitutional and statutory provisions touching the

point in the light thrown upon them by the principles of the common-

law and the regulations of the English statutes on this subject, or, in

other words, by the general principles of public or municipal laws and

the known usage ,of other enlightened nations. And it may be safely
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assumed that it was never contemplated by the people when they

instituted the government under which we live, that the rights of property

should be less secure under our institutions, than under those of other

enlightened and reHned nations that had before arisen in the world.

Because, it was the great purpose of all our regulations to elevate indi

vidual man by securing for him all his more important rights, that ho

might have a staid foundation and a free scope for the pursuit of hap

piness.

That the subject should be allowed to implead the sovereign in his

own tribunals, and have justice meted out to him according to law, has

been by no means unknown in governments far less popular and free

than our own. Even the more despotic governments have not entirely

denied this privilege. To say nothing of the governments of the ancient

world whose history affords examples in point, those of Spain, France,

Prussia, and England, have almost always, in some form or other, allowed

the existence of this right in the subject, and in some instances have

afforded him imperative process for its vindication.

Indeed the principle from which it springs has 'been, in theory at least,

openly avowed by most, if not all governments, as existing in their roots.

In the coronation ceremony of the King of Arragon, not only was it

avowed in the language used when the crown was bestowed, but also by

interposing between the person of the bestower and the king elect, an

impersonation of law, thereby more emphatically to declare that the law

was greater than the king, and was to remain between his subject and

himself. Nor was this altogether an effect but an idle phantasm in the

constitution of Spanish monarchy, as shown by the historical fact that

after Don Diego, the son of Columbus, had wasted two years in fruitless

solicitations at the court of Spain for the rights in the new world that

had descended to him from his father, he resorted to the council of

Indian affairs, and there obtained a legal sentence against Ferdinand;

and thus by the integrity of that tribunal was placed in the enjoyment

of rights that had been denied him by an unjust monarch.

Such, also, was the law of the Saxon Kings, and down to the time of

Edward 1. of England. The process by which these rights of the subject

were conferred was not then precatory but mandatory,—" command

Henry, King of England." Nor was it known at what precise period

the law of England was changed : it is known, however, that although

for several centuries last past, the process has been changed to the

petition of right, the rights themselves have not been otherwise any the

less recognised. Since the change of the law in this respect, the subject,

when a plaintiff, cannot proceed against the crown either for property or

money, otherwise than by petition. But not so, however, when the

crown enters the courts as a litigant in a suit instituted by itself as plain

tiff. In that case the crown disrobes itself of its privileges and comes

down to the equality of the subject, and henceforward in the litigation

of the rights touching that subject matter, the subject has all the rights

against the crown that under like circumstances he would have in the

courts against another subject, his peer.

Doubtless upon the same foundation in a proper case, an injunction

might issue from one of our courts against an unconscionable judgment
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obtained by the State against a citizen even in case the laws provided no

means for making the State a defendant in any case. But although this

might be so, and in such a case a bill in chancery, of the class of bills

not original, would be the rightful remedy, this would lay no just founda

tion upon which a citizen could claim a right to every remedy against

the State which could be achieved by all others of that class of bills, and

thus include cases of wrong where the State had not, by appearing in the

courts as plaintiff, submitted to the jurisdiction, as seems to be contended

for in argument Because such a conclusion would be too broad for the

premises, and consequently its greater part would have no logical con

nexion with that foundation. Nor could the subject, when a plaintiff

in a suit against the crown, proceed, even by petition of right, any further

than the petition itself, until there had been first an act on the part of

the crown, which as an act on its part as defendant was precisely equiva

lent to that which it does as plaintiff when it goes into the court as such ;

which act was an endorsement on the part of the king. " Let right be

done to the party ;" after which, unless the Attorney General confessed

the suggestion contained in the petition, and tl» relief was thereupon

awarded, a commission was issued to the proper tribunal to inquire into

its truth, where the king's attorney pleads in bar, and the merits were

determined upon issues of fact or demurrer in every respect as between

subject and subject.

This is all laid down in the old books, and is collected by the learning

and industry of the several judges who deliver opinions seriatim, in the

case of CkishoMs Ex\ vs. The State of Georgia (Dallas R., 419), from

which we learn also that the Petition of Right not only lay for every sort

of estate in lands, but for chattels real and personal, and for rights grow

ing out of civil injuries, and those founded in contract express or implied.

And that after the statute 8 Edward I., which so directed, all such peti

tions as touched the seal came to the king through the hands of the

chancellor ; those which touched the exchequer, through the exchequer ;

aud those which touched the justices of the laws of the land, through the

hands of the justices ; and all others through some chief miuister.

But although there was so much uniformity in the mode of presenta

tion, there was some contrariety as to the endorsement made upon them

on the part of the crown. And tftis contrariety seems to have determined

the destination of the petition, so far as the tribunal was concerned, that

was to be commissioned to dispense justice touching its subject matter.

The usual endorsement, however, was in the general terms we have men

tioned, and in all such cases the commission went to the chancellor. But

if the endorsement was special, as to a particular tribunal, or otherwise,

the commission corresponded. This contrariety arose in some cases from

the prayer of the petition itself, as, if it was special that the command

should be sent to the justices to proceed to examination, and award the

justice due, the endorsement would be made accordingly ; and then the

justices might proceed without even any commission, the petition and

the answer endorsed upon it giving them sufficient jurisdiction. And

Lord Somers remarks that, after thorough examination, he had been

unable to find even a single case where the general endorsement had been

made in any case belonging to the revenue ; the usual endorsement iu
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such case having been to the treasurer and barons, commanding them to

do justice : sometimes, however, a writ was issued from the chancery,

directing the payment of the money immediately, without taking notice

of the barons. Thus it appears that an endorsement on the part of the

crown was necessary in every case, and that it served the double purpose

of signifying a submission to the jurisdiction of some court, and to point

out the particular tribunal ; the remedy by petition being, as remarked

by Blackstonc, matter of grace, and not matter of compulsion, could not

proceed beyond the petition without a gracious dispensation on the part

of the crown.

The extent of this remedy, as we have seen, seems to have been thus

received as law until the time of Lord Mansfield, who, in the case of

Macbeath vs. ffaldeman (1 Durn. & East., 172), in support of the doubt

suggested in that case, whether the petition would then lav for a money

demand touching the public supplies, distinguished such cases concerning

the current expenses and public supplies of government from the great

mass of other cases where the subjects might have rights against the

crown, upon the ground* that, since the revolution of 1688, " the supplies

had been always appropriated by parliament to particular purposes, and

now whoever advanced money for public service trusts to the faith of

parliament." He did not, however, determine the doubt suggested,

because, as he said, it was not necessary in the determination of the case

before him. But he gave color to its validity, not only J>y these remarks,

but by the further observation that, in such cases, the proceedings would

probably produce no effect, because, •' if there were a recovery against

the crown, application must be made to parliament, and it would come

under the head of supplies for the year."

Such then was the state of the law at the time of our separation from

the mother country. And upon this foundation, and the still deeper one

that " the king is above the laws," which has been of the essence of the

British constitution, ever since the time when feudal institutions not only

usurped all property in the land, but also the entire administration of

justice, is based our American notion, that a Stato cannot be sued by

one of its own citizens without the consent of the government expressed

in a constitutional form. A notion, which might have been plausibly

challenged, if the question was an open one in the courts of this country,

as a sickly exotic in American soil, where government is not prescribed

to the people by a superior power, but is merely the organ of their own

sovereignty, and the creation of laws enacted by themselves, and which

derive all their obligatory force from the mutual consent of those who

are to render them obedience. Because, in the absence of any affirma

tive law to create exemption from liability, and as between a citizen who

created a state government and that government, on a question relating

to any individual right, intended to be secured to that citizen by the in

stitution of that government, there could be no more reason for refusing

the right according to the established forms of law, than there could bo

for refusing the same right against another corporation that was also cre

ated by the people, not by themselves in person, but by the exertion of

the organ of their sovereignty ; unless it could be shown that they had

first delegated certain powers, and then surrendered to the government
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thus created, all their other powers, which is directly in the face of the

Bill of Rights. Because, otherwise, in a government purely of laws, and

deriving all its authority from law, there could not be any power or ca

pacity that was above or exempt from law. Such power ougjit to be in

active in the people, to be exerted when deemed proper, according to the

forms of the constitution, for a change of the laws ; and such capacity

might be created for the government by an affirmative exertion of those

powers ; but the government could not claim it as an inherent birth

right, otherwise than the feudal kings did, by usurpation.

But the law is otherwise settled in all the courts of this country, and

we shall so hold it, especially as it seems to have been so taken and

accepted by the trainers of our constitution, in making the provision that

our Legislature should direct by law in what courts and in what manner

suits may be commenced against the State. (Const, of Ark., Dig , p. 48,

Sec. 22.)

In pursuance of this provision of the constitution, several statutes, more

or less touching this subject, were enacted by the legislature.

It is insisted, however, that, in ascertaining what the legislature did

provide in this connexion, a strict construction should prevail, and that

nothing should be intended in favor of the citizen's right to sue the State

tliat is not within the express and explicit letter of the statute. No

good reason has been anywhere assigned, so far as our researches have

extended, why a rule of strict construction should govern a question like

this. We have seen that it is not inconsistent with the usages even of

despotic governments for a subject to sue his sovereign in his own

court of justice, and that this right in the subject was unqualified in the

English government until the usurpation of the feudal kings, and was

afterwards always allowed in a qualified form. And that by our consti

tution it is affirmatively directed to be provided for by legislative enact

ment, and not silently transferred within the sphere of their discretion

like many other matters without any notice. And it is known, as we have

elsewhere said (Camall vs. Crawford, Co. 6 Eng., p. 619 and 621) that

it was one of the objects of Magna Charta to place the right of English

men to apply to the courts of justice for the redress of grievances upon

the footing of fundamental absolute rights, and this has certainly never

been lost sight of in American institutions, but always kept plainly in view.

The right of a citizen to sue a State is not derogatory to common

right, or subversive of the true principles of the common law, but is

clearly in harmony with both, and it cannot be supposed that the people

in convention, in directing that the legislature should provide in What

courts and in what manner suits may be commenced against the State,

intended that these provisions should be any other than such as would

advance this right in the citizen to apply to the courts of justice for the

redress of grievances." The spirit of the law then would rather demand

a liberal than a strict construction. At any rate, we can perceive no

valid reason, either intrinsic or extrinsic, why we should interpret these

acts of the legislature as we would a criminal statute that had created a

new crime or misdemeanor, or a civil one that had taken from a citizen

a common law right. With these observations, we now proceed to the

construction.
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If we restrict the right of the citizen to sue the State to what are'

technically actions at law, and exclude chancery proceedings, and then

restrict these actions at law, still further, to the recovery of money

demands, excluding the recovery of property, and then further restrict

these particular actions to judgment merely, as is contended for, many

incongruities will appear in the law, both intrinsic and extrinsic. But

all these incongruities will disappear if the statute be construed to allow

the State to be sued as well in chancery as at law, and as well for pro

perty as for money demands, and then every provision of the various

statutes touching the subject, will be found sensible, effective, and in

harmony.

Adopting, then, the more liberal Construction of the statute, that makes

it effective and harmonious in all ifs provisions and phases, and which

carries out fully the manifest design of the constitution, which, as we have

said, was to advance the right of the citizen to resort to the courts of

justice for the redress of grievances, we are of opinion that this objection

raised on the part of the State cannot be sustaiued : on the contrary, the

State was properly made a party.

PUBLIC OFFICERS. ANNUAL SALARY.

Where the duties of an office arc specific, and not continuous during the year, an annual salary
attached to the office, will be apportioned with reference to the duties performed, and not to lapse

of time.

(Ex parte Laurence; 1 Ohio State R., 431.)]

This was an application for a mandamus to compel the Auditor of

State to pay to the relator the balance of his salary as Reporter for the

late Supreme Court in Bank, for one year. The facts are sufficiently

intimated in the opinion.

Bartlky, C. J.—Where the duties of a public officer entitled to an

annual salary, continue through the entire year, the salary accrues, and

becomes payable for the space of time only during which the duties are

required to be performed ; and a repeal of the law creating the office

before the expiration of the year, would stop the accruing compensation

at the time when the duties of the office ceased.

But where the duties of an officer, entitled to an annual salary, are of

such a nature that all his duties for the year may be performed and com

pleted within less time than the year, the compensation for the entire year

would be payable, in case the duties required by law for the year are

performed, although the office might be abolished before the end of the

year ; and in such case, where there is only a partial performance before

the abolishment of the office, the compensation should be apportioned to

the duties performed, and not to the lapse of time.

The relator, as reporter for the supreme court in bank, was required to

attend the sessions of the court, and report the cases decided. But one

term of the court for the year was authorized, and the relator attended

this term and reported the cases decided ; and faithfully performed all
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the duties required of him for the- entire year, and although his office

expired by the operation of the constitution of 1851, before the end of

the year, yet having performed all the duties required of him by law for

the year, he became entitled to the annual compensation.

CORPORATIONS. LIABILITY FOR TORTS.

A corporation may be liable in damages for instituting a malicious prosecution.

[Qooihpeed vs. The Eatt Haddam Bank. Connecticut Supreme Court : 1853.

Not yet Keported.]

This was an action on the case against the defendants, a corporation,

for falsely and maliciously prosecuting a vexatious suit against the plain

tiffs, without probable cause. On motion of the defendants a non-suit

was granted in the court below, on the ground tint a corporation could

not be made liable in its corporate capacity for a vexatious suit. The

plaintiff now desired that the non-suit might be set aside, and a new trial

granted.

Church, C. J.—By a statute of this State, the prosecution of a vexa

tious suit without probable cause is made actionable. The principles

which govern an action for this cause are the same as govern actions for

malicious prosecutions at common law.

The claim of the defendants is, that a corporation cannot, from the

nature of its existence, be held liable for any act or tort, the essence of

which consists in intention—that a corporation cannot act maliciously.

Formerly, it was supposed and frequently adjudged that corporations

were not liable for torts. This idea has been exploded in modern times,

and we see no more difficulty nor impropriety in holding them responsi

ble for torts, wherein the gravamen is malice, than for others. The acts

are the same and the injury is the same, in the one case as in the other.

If there is a wrong, there must be an adequate remedy. If the act done

is a corporate act, the intent with which it is done must be of the same

character.

The suit brought by the bank was in the name of the bank, for the

benefit of the bank, and the cause of action such as the bank within

its chartered powers might prosecute ; and thus, it must be presumed

that it was prosecuted by the same agencies and instrumentalities as

other suits iu favor of the bank arc commenced and carried on, viz. by

its President and Directors. The directors of a bank are not mere ser

vants and agents of the corporation, acting by a delegated authority, as

are cashiers, attorneys, &c. They are, for all practical purposes, the cor

poration itself, and the motives and intents in corporate transactions are

attributable to the corporation. (2 Metcalf, 163, 0 ; Paige's Ch. R., 502,

7 Wend., 31.)

It is objected that it is impracticable to prove malice in a corporate

act. It may bo more difficult than in ordinary cases, but from this it

does not result, as a legal principle, that it is not provable. In an action
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for n vexatious suit or malicious prosecution, the proof of want of pro

bable cause in the action or prosecution complained of is proof of malice,

so is the falsehood of a charge in an action for a libel. Corporations have

no greater privileges or immunity than natural persons, and cannot be

permitted to avoid responsibilities fur acts working injury to others, by a

resort to reasons of principles merely artificial or technical ; such as might

have been conclusive with the schoolmen of olden time, but are quite

senseless when applied to the practical operations of the present day.

The policy of the law requires that corporations be holden to the same

liabilities us natural persons, so far as this can be done practically, and

that their rights and privileges be equally secured and preserved.

A majority of the court are of opinion that the non-suit should be set

aside.

Two of the judges dissented.

CORPORATIONS. SERVICE OF PROCESS.

It is a RoorJ plea lo a declaration on n judgment obtained against a corporation of New Jersey, in
another State,' that Urn process was served upon its President when accidentally in that State.
But if tlie Corporation sends its otticeis and agents into another Stale, and transacts its business
there, it is liable to be sued in that State. i

[Moulin vs. The Trenton Life and Fire Insurance Co. Supreme Court of New

Jersey ; November, 1853. Not yet Reported.*]

The action in this case was upon a judgment obtained in the State of

New York. Two pleas were put in, the substance of which is stated in

the opinion. To these pleas the plaintiff demurred.

Elmer, J.—When the case of Mills vs. Dttryc? (7 Cran., 481) was

decided by the Supreme Court of the United States, a majority of the

judges seem to have understood that a judgment of a superior court of

one of the States, when an action was brought upon it in another State,

would be, in all respects, of the same effect as :i judgment of a court in

the same State where the action was brought. Such was undoubtedly

the opinion of Jmfge Washington, who, in the case -of Field vs. Gibbs

(Peters, C. K., 158), expressly states that if the judgment hat:, been ob

tained against a person residing out of the State who was never served

with process, or notified of the existence of the suit, the remedy must be

had by application to the court which rendered the judgment.

Mr. Justice Johnson, who dissented, predicted that great embarras.—

mcnt would arise from the decision, and his prediction was soon verified.

The courts of the States yielded to the decision of the tribunal, which,

in questions relative to the Constitution and laws of the United States,

is superior to them, and therefore entitled to controvert them ; but it was

found indispensably necessary to prevent the most gross injustice, that it

should be followed only in cases where, as the fact in that case was, the

defendant appeared or was served w ith process. In almost every instance

* This ease is kindly furnished to us in MS. by his Honor Judge Elmer. It will

appear in i Znbriskie, probably a twelvemonth hence.
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where actions were brought upon judgments obtained without a due ser

vice of process or appearance,' those courts sustained a special plea in bar,

setting up that fact as a ground of defence. This course of decision has

recently been sanctioned by the Supreme Court of the United States, in the

case of Darcy vs. Ketchum (11 How., 165). That court has placed its deci

sion on the ground that, " upon the principles of international law, a judg

ment rendered in one State, assuming to bind the citizens of another, was

void within the foreign State, when the defendant had not been served

with process, or voluntarily made defence, because neither the legisla

tive jurisdiction nor that of courts of justice had binding force." The

principles of international law in this respect, are simply those of natural

justice. So that this decision accords in substance with the .doctrine of

the English courts, in regard to Scotch, Irish, and colonial judgments,

which is, that such judgments are conclusive, unless proved to have been

rendered upon principles contrary to natural justice. (4 Bing., 686 ; 2

Bam k Ad., 951. 12 CI & F, 308. 4 El. & E., 252.)

It is indeed highly probable that the case of Mills vs. Duryee would

have been differently decided, hail the law in regard to the conclusive

character of foreign judgments been at that time understood to be as it

has been since established. As it is, however, the only practical effect of

the decision has been to require the facts relied on to avoid a judgment

of the courts of a sister State, as having been rendered contrary to the

principles of natural justice or international law, to be specially pleaded,

instead of permitting them to be given in evidence under the plea of nil

debet. Most of the American cases have adopted the reasonings of Chief

Justice Parsons in Buwell vs. Briggs (9 Mass., 462), viz. ''That judg

ments rendered in any other of the United States are not, when produced

here as the foundation of actions, to be considered as foreign judgments,

the merits of which are to bo inquired into, as well as the jurisdiction of

the courts tendering them. But such judgments, as far. as the court ren

dering them has jurisdiction, arc to have in our courts full faith and

credit." It is obvious, however, that the jurisdiction of a court depends

upon the law of the country to which it is subject. If a State law enacts,

as is the fact in some of the States, that an advertisement of a notice of

the pending of a suit in a newspaper shall authorize tho defendant's ap

pearance to be entered to an action against him, the courts of that State

have jurisdiction over him in such a case, and are bound to exercise it

But when a judgment, thus obtained, comes to be the foundation of a

proceeding in the courts of a State not bound by the particular law, in

the absence of constitutional provisions, it will depend upon the law of

comity what effect shall bo given to it. By the law of comity, and by

the constitution and laws of the United States, as wovl interpreted, the

question will be whether, as Lord Denman expresses it in Ferguson vs.

Mahon (11 Ad. & E., 179). the court had, pn.p?rlg, jurisdiction ; or. in

other words, did it obtain jurisdiction in a way consonant to natural jus

tice, for. in the absence of positive law, that is the only standard !

The record of a personal judgment in a court of another State of

general jurisdiction, being primd facie conclusive, unless it appeal's on

its face that tho defendant was not served with process and had no op

portunity to defend himself, it i9 presumed that the judgment was duly
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obtained. Hence a plea that undertakes to show it to be void for want

of a process or appearance, must contain every averment necessary to

prove it so, and must negative every legal presumption in its favor.

\Shemway vs. Stillwell, 14 Cow., 292.) The first plea in this case avers

in substance, that the defendants were not citizens or residents of the

State of Xew York or existing as a corporate body under its laws, and

that no process, or other legal notice of the suit, had been served upon

them or any one duly authorized in their behalf, and that there -was no

appearance or defence in the case. The averment that the process was

not served "on any one duly authorized in their behalf" is in my opinion

ambiguous. One of the requisites of a good plea is, that it be certain ;

and where a thing is omitted which is necessary to give certainty to the

statement, it shall be taken most strongly against the defendant. (Co.

Lit 303 b. ar. ad. pi. 235.) Here it is not alleged that the process was

not served on any one duly authorized to act in any business on their

behalf, and I think the averment must be understood to mean only, that

it was not served on any one duly authorized to act in their behalf, in the

matter of that suit. The second plea avers, that at and before the com

mencement of the suit upon which the judgment was obtained, the de

fendants were not residents or citizens of the State of New York, or ex

isting as a corporation under or by virtue of its laws, and had no office

or place of business within said State, and were not within its jurisdic

tion ; that they were a corporate body under and by virtue of the laws

of New Jersey, where the president and officers of the corporation resided

and were citizens; and that the president of said company being acci

dentally in the city of New York, process was served on him, and that

there was no appearance or defence in the suit.

No case, in which the precise question raised by these pleas has been

adjudicated, was cited by the counsel, nor have I been able to find one.

In the case of McQuin vs. Middletown Man. Co. (16 John., 5), Chief Jus

tice Spencer delivering the opinion of the court, upon a question arising

under the law of New York then in force, says : " If the president of a

bank, of another State, were to come within this State, he would not

represent the corporation here ; his functions and his character would not

accompany him when he moved beyond the jurisdiction of the govern

ment under whose laws he derived this character." This was a dictum

only, but it has been approved by Justice Rogers in the case of llushel

vs. Com. Ins. Co. (15 Serg. and R., 176), and similar language was used

in the cases of Middlebrooks vs. the Sprinrjfiild Fire In*. Co. (14 Conn.,

304), Libbcy vs. Hodgson (9 N. Ham. 396), Peckham vs. Perish (16

Pick, 286), ivasA vs. The Rrctor, dc. (1 Mills, 78). These cases turned

rather upon the construction of the statutes of the different States, thau

upon a question how a foreign corporation might be subjected to pro

cess, so as to make a judgment against it conclusive in another State.

By the comity universally acknowledged in the States of this Union,

and acted upon by the Supreme Court, in the case of Bank of Au■iustv

vs. Earl (13 Pet., 519), corporations may send their officers and agents

into other States, transact their business, and make contracts there ; and

in some instances the laws of the States prescribe the mode and terms

upon which they may do so. I am not prepared to say that if they
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choose to avail themselves of this privilege, natural justice will be vio

lated, by subjecting their officers and agents to the service of process on

behalf of the corporation they represent. On the contrary, I think natu

ral justice requires that they shall be subject to the action of the courts

of the States, whose comity they thus invoke. For the purpose of being

sued, they ought in such cases to be regarded as voluntarily placing

themselves in the situation of citizens of that State. A natural person

who goes into another State, carries along with him all his personal lia

bilities; and there is quite as much reason that a corporation, which

chooses to open an office and transact its business, or to authorize con

tracts to be made in another State, should be regarded as thereby volun

tarily submitting itself to the action of the Jaws of that State, as well in

reference to the mode of commencing suits against it, as to the interpre

tation of the contract so made. But I am quite prepared to say, that

where a corporation confines its business operations to the State which

lias chartered it, a law of another State, which sanctions the service of

process upon one of its officers or members, accidentally within its juris

diction, is unreasonable, and so contrary to natural justice, and to the

principles of international law, that the courts of other States ought not

to sanction it. In such a case a president, or other officer, ought not to

be considered as carrying with him his official character.

The first plea in this case, averring only that the process was not served

on any one duly authorized to act for the defendants in the suit, does not

exclude the presumption that the defendants may have kept an office,

and habitually transacted their business in New York, and made the

contract declared on there, and that the president, or some other officer

of the company, may have been there transacting its business when the

process was served, and is therefore, in my opinion, no bar to the action.

The demurrer to this plea is well taken.

But the second plea does negative such presumption. It not only

avers that the defendants, at and before the commencement of the suit

in which the judgment was obtained, had no office or place of business

in the State of Xew York, and were not within its jurisdiction, but that

the process was served on the president when he was accidentally therein.

Such a service did not properly give jurisdiction to the court of New

York, so that the courts of this State ought to treat a judgment thus ob

tained, as binding here. In my opinion, this plea sets up a good bar tc

the action, and the demurrer thereto must ba overruled, and judgment

rendered for the defendants.

1
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RAILROAD COMPANIES. KULE OF DAMAGES FOR LANDS TAKEN.

If the expense of fencing the railroad track off from his remaining land, falls on one whose land
is in part taken fur a railroad, this should be considered in appraising his damages.

General benetlts likely to result to the owner of such land. In confmon with all his fellow citizens,
from the building of the road, do not go to diminish his damages.

[17te Milwaukie &. Mississippi Railroad Company vs. Kblr. Wisconsin Supreme

Court Not 3-et Eeported.*]

Eble, the plaintiff below, brought this action to recover the value of

his land, taken for the road of defendants below, under their charter, and

also for damages, resulting to him from the construction of their road

across his land. The Company appealed from the verdict and judgment

of the court below, which they thought too favorable to the plaintiff.

The appeal was based upon several grounds. We give simply that por

tion of the opinion which relates to the rule of damages and valuation.

Those provisions of the charter of the Company, which are material

for the understanding of the case, are in substance as follows :

Sec. 10. Provides that it shall be lawful for the Company, or their

agents, to enter upon any land for the purpose of exploring, surveying,

and locating the route of their road, doing thereto no unnecessary dam

ages; and when their route shall be determined, it shall be lawful for the

Company, or their agents, at any time to take possession of, and use

such lands, not exceeding four rods in width, along the line of the route,

subject, however, to the payment of such compensation as the Company

may have agreed to pay therefor, or as shall be ascertained as afterwards

provided.

Sec. 11. Provides that when the compensation for the purchase of

such land or for the damages of the owners of it, cannot be adjusted by

agreement between the Company and the owners, the judge of the district

court of the county in which the lands lie, shall appoint three commission

ers to estimate the value of the land, taken or required by the Company ;

and all damages which the owner shall sustain, or may have sustained, by

reason of the taking of the same for the road, taking into consideration

the advantages as well as the disadvantages of the road to such owner.

It was alleged upon the appeal that the court below erred in instruct

ing the jury as to the rule of damages and valuation. The charge of

the judge on this point was as follows :—

" There are two questions for the jury to pass upon. First—What is

the value of the appellant's land, taken by the railroad company ? The

evidence shows that three and sixt.y-five-hundredths of an acre is

taken. For this you should allow the actual salable value, at the time of

the appraisal by the railroad commissioners. It is not a question how

much a man would ask for a strip of land, taken as that was taken,

through his farm ; but what was that quantity of land, of that quality

* Our report is condensed from the opinion of the Court, and other papers,

for which we are indebted to Judge Hubbell.
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worth, at that time, for sale or use, by the acre. And you are to judge

of it by the selling value of other similar lands, in that neighborhood,

and by the uses to which it may be put.

" Secondly—You are to find, over and above the price of the land

taken, what damage the appellant has sustained by reason of the taking

of this land by the company. The constitution required payment of the

value of the land taken—but the statute gives the owner, further, his

damages, if there be any, by reason of the taking of his land, over and

above benefits. Ou this branch of the case you will be guided bv your

examination," (the jury visited the premises, by order of the Court,') " and

by the testimony. A question has been raised by the defendants' couu-

sel, whether the cost of fencing along the line of the railroad may be

taken into the account. I thiuk, on this point, that if you find it is, or

will be necessary for the appellant to erect fences along the line of the

railroad, you may allow such sum as would enable him to erect, and keep

up continually, a fair, suitable fence. If the land is arable or tillable, or

is or may be used for meadow or pasture, a proper fence, to protect the

crops or confine the cattle, should be regarded ; but if it is wild and un

occupied, you may consider what, if any fence, would be required, and

make a proper allowance for it, when you think it will be required. On

this subject, your guide may be, to give the appellant. so much money as

will make him as good, as if the railroad had not been located on his

land. So, also, the damages to the appellant, in other respects, in case

you should find any. Your inquiry will be, what sum will make his

farm as valuable as it would be if the railroad had passed over his neigh

bor's farm, and not over his. If the road is of general advantage to

the neighborhood, or town, where the appellant lives, the appellant is

entitled to share this common benefit with the rest of his fellow-citizens.

If, however, it is of any especial advantage to him—if it makes any

particular lot more salnble—if it drains some part of the land, or if it

fertilizes some part—or if it opens an avenue to him not common to

others—all such, and similar advantages and benefits should be consi

dered by you, and be deducted from the damages which you may find.

IIuBBEi.t, J.—With respect to the " rule of damages" laid down for

the jury, two grounds of objection were urged in argument :

1. The allowance of anything for fences was improper. 2. General,

as well as special benefits, ought to have been taken into account.

Now the railroad company were not required by their charter to fence

the lino of their track, but they were authorized to cut through the

fields or forests of private persons, and take the land in their own way

and time, subject only to the payment of " the value of the land so

taken, or required, and the damaries which the owner or owners thereof

shall have sustained, or may sustain, by the taking of the same, ov■r and

above the benefits which will accrue to such owners, from the construc

tion of such railroad." The expense of fencing the land, which remained

to the appellant, was certainly no part of the " value" of the land " taken."

And, inasmuch as the necessity for such fencing was created by the

company, by their act of taking, the expense of erecting and maintain

ing R suitable fence, along the line of the road, across the appeltant's

land, was properly included in his " damages." The question whethei
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any fence was necessary, and if any, what kind of one, was properly left

to the jury.

As to the other ground of objection, it is true the charter furnishes

no absolute rule for estimating benefits." The Court must infer, that a

just and reasonable rule was intended. If general benefits, accruing to

land-holders from the construction of this extensive improvement, wer»

to be regarded, then those who are subjected to a forced sale of their

property, to furnish the track, must suffer greater losses and inconveni

ences than the rest of the community. It is a poor argument to say the

legislature had the constitutional power to inflict this injury upon par

ticular individuals ; and that it has happened in many other cases, where

private property was taken for public use. The question is, was such the

design of the law-making power, in the present case? It is believed not.

It is due to the legislative wisdom of the State, to impute to it a design

in accordance with general principles of justice and equality. And such

a design is consistent only with the limiting of the benefits, to bo set off

against damages, to such special advantages as each proprietor shall be

found to have derived from the making of the road across his land.

Looking at the entire clause of the charte r, I think we must arrive, by

construction, at the same conclusion. Wo must' hold that the phrase,

" the construction of the road," as there used, does not mean the com

pletion of the whole work, but the construction of that particular portion

which occupied the appellant's land. The benefits were to be deducted

from the damages. In estimating damages, the jury were expressly limit

ed to such as resulted from " the taking" of the appellant's land ; and

it is but reasonable to suppose that general benefits were not to be offset

against special damages. In every view of the case, the charge of the

circuit judge upon this point, must be held correct.

But again, it is claimed that the Court erred, as to the rule of damages

and valuation. If it is intended that a separate and distinct valuation

of the lands was not required, theu clear and definite language, thrice

repeated, is without force and effect.

Beyond a question, the jury were first to estimate and determine the

" value of the land taken," and then, further, the " damages which the

owner might sustain," by the " taking of the same." And, to preserve

the constitutional right of the individual to " compensation" for his

property, thus " taken for public use," the company were required to pay

such value in full, without deducting therefrom any portion of the bene

fits, estimated, or calculated to be likely to flow to him from the construc

tion of the road. ' This construction alone is consistent with the require

ments of the constitution, and with the spirit and letter of the company's

charter.
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RAILROAD COMPANIES. RULE OF DAMAGES FOR LANDS TAKEN.

Where plaintiff's land was taken fur a railroad and his d.images appraised, and adjoining land
of his used for a cartway by the company, while constructing their road ;—Meld that his claim
for compensation for such use, was nut birred by the appr,iial.

Bat a further claim advanced by p'nintiff, lor dam;ures to his adjoining land, by reason of blasting
of rocks during the necessary excavations for the track, was held 10 be so barred.

(Sabine vs. 77ic Vermont Central Railroad Company. 'Vermont Supreme Court.

Not yet Reported.*)

This was an action for trespass brought to recover damages for alleged

injuries sustained in consequence of the building of defendants' railroad

across plaintiff's land.

The defendants' charter, in providing the mode by which they might

acquire the right of way over such lands as their route required them to

cross, authorized the appointment of commissioners of appraisal, em

powered " to determine the damages which the owner or owners of such

land or real estate may have sustained or shall be likely to sustain by the

occupation of the same for the purposes aforesaid"

The plaintiff's damages resulting from the actual taking of land for

the track appear to have been duly appraised by the commissioners. He

now advanced another and further claim against the defendants for having

used land of his not taken for the road, as a cartway, while engaged in

building their road ; and also, for damage done by them, by means of

blasting rocks in the course of the excavations for their track ; which

operation had resulted in covering up with the fragments of the rock a

considerable tract of land adjoining that taken for the road.

Redfield, C. J.—Perhaps the only question of any difficulty in this

case is that in regard to the jurisdiction of the commissioners appointed

to estimate land damages under the defendants' charter, in respect to the

appraisal of consequential damages to land not taken. It will bo noticed

that the words of the act are of very great extension in regard to the

appraisal of consequential damages to all owners of land or real estate

any portion of which is taken ; which is the plaintiff's case.

The owner is to have appraised to him all damages which he shall be

likely to sustain by the occupation of his laud for a railway. This must

include, not only all direct loss in being deprived of the use of the land

taken, but all consequential damage to the remaining lands which may

fairly and reasonably be supposed to have been within the contemplation

of the commissioners in making their appraisal.

This too must have reference not only to the runnmg of the road, but

to all special and peculiar annoyances during the construction of the

road. But it must be of course the ordinary and probable consequents

of such acts and operations ; that which is not of the ordinary course of

consequents, is not to be taken into the account, and what is not to be

taken into the account in making the appraisal, is not of coarse barred

by the appraisal and payment of the damages.

VOL. II.— 15

Received from Judge Redfield.
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The claim for the use of plaintiff's land by defendants, for a cartway

during the construction of their road, would seem to come clearly without

the limits of the appraisal. The most that could be said to come fairly

within the appraisal, in regard to the use of the adjoining lands, for pas

sage during the construction of the railway, would only extend to gaining

access to the land taken. It could scarcely be claimed, that the use of

the adjoining land, for a cartway, could be fairly within the contempla

tion of the appraisal. It could not then be known with any degree of

practical approach towards certainty, how much material at any given

point it would become necessary to bring from a distance, or at what point

it would be necessary to use the adjoining land as a cartway, or whether

any such necessity would occur. And indeed, it is ordinarily supposed,

that the cartways will be upon the six rods taken for the railway. And

where a different course is pursued, it is ordinarily done for convenience,

and not of necessity. So that such a use without permission, is ordi

narily a mere trespass. There seems, therefore, to be made out a right

of recovery to this extent

But the other portion of the plaintiff's claim seems not to come fairly,

certainly not clearly, within the same general principle. And it presents

a question undoubtedly of very considerable difficulty, when we are inquir

ing for the mere equity of a particular case. But all cases, and especially

cases involving such mighty interests, and ultimately such vast conse

quences, in the infinity of their number and variety, must be decided

upon such general principles of reasoning and justice, as commend them

selves to the common mind, regardless of those trivial inequalities in

detail, which no degree of finite labor or wisdom can fully prevent or

equalize.

In this case, if ledges or loose stone of considerable size are upon the

land taken for the track of the road, at the time of the appraisal, it would

naturally be in the mind of the appraisers, that the stone must be

removed in the course of constructing the road, and being of a character

only removable ordinarily by blasting, it must occur to them, that frag

ments, more or less, must be thrown upon the adjoining, lands, and that

it would be necessary to go upon the land, to remove such fragments.

It would be the duty of the company, no doubt, to conduct this blasting

in such a way as to do the least possible injury to the adjoining lands,

and when, by such operation, stones were thrown without the limits of

the land taken by the road, by unavoidable necessity, to remove them as

soon as it could reasonably be done. And the fact that such fragments

were embedded in the soil, could make no difference. It could not be

allowable for them to suffer the stone to remain thus. There is no neces

sity for this, but there is for throwing them, to some extent, upon the

adjoining land.

It seems probable enough, from the facts detailed in the present case,

that the damages sustained arose chiefly from not removing the stone

in due season. But the recovery below went upon the ground, that the

defendants had no right to throw the stone upon the plaintiff's land. It

therefore becomes necessary to consider that question. The Massachu

setts courts seem to have considered, that for damages of this character,

no action will lie, if there is no want of ordinary care on the part of the
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company. And no doubt, for any such want of common care, whether,

in conducting the operations of construction, or in not relieving a party

from necessary temporary loss or inconvenience, the action should be

case and not trespass. And the party is not to be made a trespasser,

ab initio, by mere nonfeasance. (Slonghton vs. Mott, Boston Law

Reporter, Oct. 1853.) Indeed it has not been claimed that the plain

tiff might maintain trespass for this injury, except upon the ground that

the defendants had no right to throw the stone upon the plaintiff's land.

It seems to us very obvious, that the right of the defendants to blast

these rocks, in a reasonable and prudent manner, did exist, and was con

ferred by the decision of the commissioners appraising the plaintiff's

damages. And if we lest the effect of that adjudication by the ordinary

test ot the extent of judgments, iu merging claims, viz. that every claim

is barred which was presented, or which might have been presented under

the particular question, before the commissioners, there will be little ground

of question remaining. The plaintiff had the right to claim, and was

of course bound to present his claim, for all damages he was likely to

sustain, not only in the running of the road, by fires of engines, and the
like• but in the building of the road, in the ordinary mode, where blast

ing is universal, and this not in respect of the land taken only, but of the

remaining land, as has been repeatedly decided. And if this claim was

not presented, when it might have been, it is barred upon general prin

ciples universally recognised, that no one shall be again called in question

for what was, or what might and should have been adjudicated.

It seems to us, that to deny the defendants the right to excavate by

blasting, is to deny them the right to construct their road ; and if they

have the right to blast, they are no more liable, or in any different form,

from what all citizens are for the prudent conduct of their legal business,

which may be attended with injurious consequences to others. If the

throwing of fragments of rock is an unavoidable consequence, then so far

as the owner of land taken is concerned, his probable and perspective

damages as to his remaining land is to be appraised, and if he does not

make such claim, or if more damage occurs than was anticipated at the

time, he is equally barred, as if his claim had been presented, or less

damages had occurred, than was appraised.

As we have intimated, it is clear that for blasting at improper seasons,

thereby causing unnecessary damage to crops, and for doing it in an im

prudent or unskilful manner, or for not removing the stone in due time,

and that must be considered the shortest time in which it can be done,

and with the least injury to the land, the party is entitled to his remedy

in the proper form. But if the defendants' charter confers the right to

do the act, of which, as we have said, there can be no doubt, it seems to us

impossible to allow the action of trespass for the original act, thereby

treating it as unlawful. And it is too well settled, to be now brought

in question, that no mere omission, or want of care or skill, in doing a

lawful act, will render such act a trespass by relation.

In a late English case (Sfiarod vs. London and Northwestern Railway

Co., 4 Law and Equity R., 401), it is held that a railway train being

under the control of a rational agent, the company are never liable iu

trespass for any damages done by such train. This is undoubtedly by

-
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the general rule in relation to master and servant, unless where th*

master gives express command to the servant to do the act. But if that

rule is to be applied to railway companies to the fullest extent, they are

never liable in trespass, for it is scarcely supposable that they would, by

.a corporate vote, direct an act which should prove unlawful. Certainly

they would seldom do this. Most of the acts o' railway companies in

their construction and operation, are done by their servants and agents,

without any corporate vote. It would be absurd to conjecture for a

moment, that the multifarious detail of the business of such a company

came even before the board of directors. It is almost of necessity, in

order to secure efficiency and dispatch with any tolerable degree of

safety, intrusted, almost without restriction, to one directing and con

trolling mind. All the acts then of this superintendent, and of his

subordinates, which are from necessity the merest instruments, and the

more so the better, as railroad men tell us, should be regarded as the

acts of the -company. (The Vt. C. R. Co. vs. Baxter, 22 Vt. R., 306.)

The case of Dodge vs. The County Commisnioners, 3 Met. li., 380, goes

to the full extent of the decision we here make, possibly further. And

the Mass. Statute in regard to appraisal of damages to the owner of land,

a portion of which is taken, is the same as the statute of this state.

The result is, the judgment of the court below must be reversed, as to

all the damages awarded upon this latter point ; and if the party chooses

to waive this portion of his claim here, the judgment for the remainder

will be affirmed in this court.

FIXTURES. MACHINERY.

The criterion of fixtures—what kinds of machinery in woollen manufactonng are flztnrea?

(Tcaff vs. BmoiU; 1 Ohio State R., 811.)

This was a bill in chancery, filed by Teaff against Hewitt, and sundry

others, as creditors of Hewitt, to obtain appraisement and sale of certain

mortgaged premises, and to restrain the creditors made defendants, from

detaching certain parts of the mortgaged premises, and selling them on

execution as chattel property.

The mortgage described the mortgaged premises as lot No. 322, " on

which is erected a woollen manufactory." It conveyed the lot with the

appurtenances, upon condition that if Hewitt paid certain notes at their

maturity, then the mortgage was to be void, otherwise to be of full

force, &c.

The bill also represented, that the creditors who were made defend

ants, claiming to have recovered judgment against Hewitt, had issued

executions, and placed them in the hands of the sheriff, and that the

sheriff had levied upon certain machinery in the manufactory, viz. the

steam engine, boilers and fixtures belonging to it, carding machines, wool-

picker, spinning jacks, power looms, &c., &c.

It appeared from the pleadings, that the boilers were planted upon tim

bers, which were planted in the earth, with a brick furnace built under



1854.] Condensed Reports of Recent Cases. 229

them, and adapted to their use ; but that they rested upon the timbers

to which they were bolted, and by which they were supported, rather

than upon the brickwork. The steam engine was fastened upon tim

bers, which rested their foundation upon a stone wall laid in the earth.

The other machinery, the carding and spinning machines, power looms,

&c., were connected with the motive power of a steam engine only so far

as to confine the different parts in their proper places for use. It was

also stated in the answers, that such machinery, as carding and spinning

machines, power looms &c., is generally fastened to the floor by cleats,

or other similar modes of attachment, for the purpose of keeping the

various parts steady, and in a suitable position for use ; but that they are

easily detached, as were these, without injury to the machiuery itself, or

the building ; and that such machinery is usually subject to be removed

from one part of the building to another, to suit convenience, and some

times sold, and other machinery supplied to take its place, whenever the

interest of the business for which it is used may require.

The plaintiff contended that the articles of the machinery were at

tached to the realty, and made part of the freehold ; and that they were

embraced in the mortgage held by him. The defendants maintained

that the machinery was chattel property. The court below enjoined the

sale of the steam engine and boilers upon the executions, but considered
OOJC VI lilt* .'V.V mi. vu^iuv I

the carding and spinning machines, power looms, and other l _

• i . . i i_ j r..„„,i tr. . i ;,,.■, tliAir k»1p Fromthereof, were chattel property, and refused to enjoin their l

this judgment Teaflf, the complainant, appealed.

Bartlev, C. J.—Was the property in controversy covered by the mort

gage on the realty, or was it chattel -property ?

The doctrine of fixtures, by which the nature and legal incidents of

this property must be determined, is involved in no inconsiderable degreo

of uncertainty, and not settled by consistent and clearly defined princi

ples of general application. It rests upon a long course of judicial de

cisions, made at different periods of time, and under a variety of circum

stances, and running into numerous complex and conflicting distinctions,

arising out of the peculiar relation of the parties, and the peculiar cir

cumstances of each particular case, so that it has been found extremely

difficult to reduce this branch of the law to any consistent and uniform

system.
According to the decisions, an article may be a fixture, constituting a

part of the realty, as between vendor and vendee, which would not un

der like circumstances be such as between landlord and tenant ; so, also,

an article may be such fixture as between heir and executor, which, under

like circumstances of annexation, would not be such as between tenant

for life and the remainder man or reversioner: And also, according to

the decisions, an article affixed to the premises for purposes merely agri

cultural, may pass by a conveyance of the freehold as a fixture, which

would not be such fixture under like annexation, if erected or affixed for

the purpose of trade or manufacture ; and an article attached to the realty

may be removable at one period of time as a chattel, which with the same

annexation at another period, would not be removable, because it con

stituted a part of the realty. In some cases it has been determined that

in order to constitute a fixture, the article should be so united by physi
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cal annexation to the land, or to some substance previously belonging

thereto, that it cannot be detached without injury to the property ; while

in other cases, articles have been determined to be fixtures, and as such

to pass by a conveyance of the freehold, with but a slight attachment

to the realty, and in some instances without any actual, but by simply a

constructive attachment.

Tl»e term fixture itself, although always applied to articles of the na

ture of personal property which have been affixed to land, has been used

with different significations, until it has become a term of ambiguous

meaning. And this ambiguity, which has attended the use of this word

in various adjudications, and by different wiiters, has been productive of

much of the uncertainty which has perplexed investigations falling under

this branch of the law. The term fixture has been used by various writ

ers, and in numerous reported decisions, as denoting personal chattels

annexed to land, which may be severed and removed against the will of

the owner of the freehold, by the party who has annexed them, or his

personal representatives. (Amos & Ferard, on the Law of 1'ixtures ;

!4 Gibbon's Manual of the Law of Fixtures ; a Grady's Law of Fix

tures, 1; 2 Bouvier's Institutes of American Law, 102 ; 2 Kent's Com.,

344.)

There may be some propriety in this definition of the term when con

fined in its application to the relation of landlord and tenant, or tenant

for life, or years, and remainderman or reversioner, to which several of

the elementary authors have chiefly confined their attention. But it does

not appear to express the accurate meaning of the term in its general ap

plication. An article attached to the realty, but which is removable

against the will of the owner of the land, has not lost the nature and in

cidents of chattel property. It is still movable property, passes to the

executor, and not to the heir, on the death of the owner, and may be

taken on execution and sold as other chattels, ifec. A removable fixture

as a term of general application, is a solecism—a contradiction in words.

There does not appear to be any necessity or propriety in classifying

movable articles, which may be for temporary purposes somewhat attach

ed to the land, under any general denomination distinguishing them from

other chattel property. A tree growing upon the soil, or auy other arti

cle belonging to the freehold, may be converted into a chattel, by a sever

ance from the land.

It is an ancient maxim of the law, that whatever becomes fixed to the

realty, thereby becomes accessory to the freehold, and partakes of all the

legal incidents and properties, and cannot be severed and removed with

out the consent of the owner. Quidquid plantatur solo, solo cedit, is

the language of antiquity, in which the maxim has been expressed. The

term fixture, in its ordinary signification, is expressive of the act of an

nexation, aud denotes the change which has occurred in the nature and

legal incidents of the property ; and it appears to be not only appropri

ate, but necessary to distinguish this class of property from movable pro

perty possessing the nature and incidents of chattels. It is in this sense

that the term is used, in far the greater part of the adjudicated cases.

Co. Lit. 53, a. 4 ; 2 Smith's Leading Cases, 114 ; Chancellor Kent's note

a); 2 Kent's Com., 345 ; Dudley vs. Ward, Amb.,113; Ehoes vs.
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Mawe, 3 East., 57.) It is said that this rule has been greatly relaxed by

exceptions to it, established in favor of trade, and also in favor of the

tenant, as between landlord and tenant. And the attempt to establish

the whole doctrine of fixtures upon these exceptions to the general rule,

has occasioned much confusion and misunderstanding on this subject.

Amos & Ferard, in their treatise on the law of fixtures, mention the

division of the subject into removable and irremovable fixtures, and give

a definition of each class (Amos & Ferard on Fixtures, p. 11). This clas

sification of fixtures may be essential to a correct understanding of the

double sense in which the term has frequently been used in the authori

ties ; but it would not seem to be needed for any other purpose.

The civil law has been recommended for its simple and natural classi

fication of property into the obvious and universal distinction of things

movable and things immovable, things tangible and things intangible.

Whatever would be movable property by the civil law, would fall under

the denomination of chattels personal by the common law. And every

thing attached to the freehold, perpetui usus causa, belonged to the res

immobiles of the civil law (Taylor's Elements of the Civil Law, 475).

This simple division of property seems to be founded in reason and the

nature of things.

The great difficulty which has always perplexed investigation upon

this subject, has been the want of some certain, settled, and unvarying

standard, by which it could be determined what amounts to a fixture, or

what connexion with the land will deprive a chattel of its peculiar legal

qualities as such, and make it accessory to the freehold. Fixtures belong

to that class of property which stands upon the boundary line between

the two grand divisions of things real and things personal, into which

the law has classified property ; a distinction not merely artificial, but

founded on reason and the nature of things—regarding not only the

natural qualities of immobility on the one hand, and mobility on the

other, but also the legal constitution and incidents to which each class

respectively is subject. In the great order of nature, when we compare

a thing at the extremity of one class, with a thing at the extremity of

another, the difference is glaring ; but when we approach the connecting

link between the two great divisions, it is often difficult to discover the

precise point where the dividing line is drawn.

There are some matters having their foundation in things real, which

are, nevertheless, by the principles of the common law, attended with

some of the qualities of things personal, and therefore termed chattels

real Such are estates less than freehold, easements, rents, emblements,

•fee. These, however, are easily identified, and have no connexion with

fixtures. And again, there are others which, though movable in their

nature, and apparently falling within the definition of things personal,

are, in respect of their legal qualities, of the nature of things real. Be

longing to this class are heir-looms, and things in the nature of heir

looms, which by special custom pass with the inheritance ; also, anW

mals, ferae nalarw, not domesticated, so as to fall under the denomina

tion of chattels, yet so confined to the realty as to become appurtenant

to it, such as deer in a park, pigeons in a pigeon house, conies in a war

ren, fish in a pond, &c. ; also, articles sometimes called fixtures on the
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principle of constructive attachment, such as the deeds and other pa

pers which constitute the muniments of title to the land, the keys of a

house, &c., which belong to the realty, and pass with it, not upon the

principle of fixtures, but upon the principle of being necessary and es

sential incidents to it, aud of no value abstracted from it. None of

these articles acquire their legal qualities upon the principle of a fixture.

A fixture is an article which was a chattel, but which by being physi

cally annexed or affixed to the realty, became accessory to it, and part

and parcel of it. But the precise point in the connexion with the realtv,

where the article loses the legal qualities of a chattel, and acquires those

of the realty, often presents a question of great nicety and sometimes

difficult determination. And a review of the authorities, from the time

of the Year Rooks down to the present period, does not furnish any one

established and certain criterion of universal application by which this

line of demarcation can be clearly ascertained and pointed out. It may,

however, be useful in the determination of this case, to examine the

authorities and endeavor to extract from them the most uniform, reason

able, and consistent principle, as a standard by which a fixture can

always be determined.

If there be anything well settled in the doctrine of fixtures, it is this—

that to constitute a fixture it is an essential requisite that the article be

actually affixed or annexed to the realty. The term itself imports this.

( Walker vs. Sherman, 20 Wend., 636.) But the mode or degree of the

annexation which is essential, is a matter about which the authorities are

greatly in conflict. A number of the authorities, both English and

American, decide, that to give chattels the character of fixtures and de

prive them of that of personalty, they must be so firmly affixed to the real

estate, that they cannot be removed without injury to the freehold, by the

act of removal, and apart from the abstraction of the thing removed.

(Charrar vs. Chuffeete, 5 Den., 337.) This doctrine, however, does not

furnish a criterion of uniform application, or one which will bear the test

of examination. Millstones in a mill, and even the water-wheel, and a

great variety of other articles well established by authority and universally

admitted to be fixtures, may often be removed without any actual injury

to the structure or building, by the act of removal. Fences which are

undeniably fixtures, and so admitted by all the authorities referring to them,

although actually annexed to, and in connexion with the land, are yet

not let into the ground or fastened to anything which is embedded into

the earth. The doors, windows, window-shutters, &c., of a mansion-

house, may be raised or removed without any actual or physical injury

either to the building or to the article removed ; so, also, in a mill,

with the millstones, hoppers, and bolting apparatus, as usually fixed

in a mill ; yet it has never been questioned that these articles are fixtures.

There is another class of authorities in which it is laid down that the

true test of a fixture is the adaptation of the article to the use or purpose

to which the realty is appropriated, however slight its physical connexion

with it. (Farrar vs. Stackpole, Green., 157 ; Gray vs. Uoldship, 17 Serg.

& R., 413.) And some cases have gone so far as to make this the only

test, and even dispense with actual or physical annexation. ( Voorhis vs.

Freeman, 2 Watts, 114 ; Pgle vs. Pinnock, Ibid. 391.)
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This rule is in conflict with those authorities which make the mode of

the physical annexation the test, and it will not bear examination as a

criterion of general application. If adaptation and necessity for the use

and enjoyment of the realty, be the sole test of a fixture, then the imple

ments and domestic animals necessary for the cultivation of a farm, and

a great variety of other articles subject to the use of the land, or its

appurtenances, which never have been, and never can be recognised as

such, would be fixtures. It would utterly confound the rule by which

the rights of the vendor and vendee, heir and executors, &c., have been

heretofore governed.

In some of the authorities the intention of the party making the

annexation, is laid down as the true test of a fixture. ( Winslow vs. The

Merchants' Insurance Company, 4 Mete. R. 304. Dane's Ab. 3, 156.)

From the examination which I have been enabled to give to this sub

ject, and after a careful review of the authorities, I have reached the con

clusion that the united application of the following requisites will be

found the safest criterion of a fixture.

1. Actual annexation to the realty, or something appurtenant thereto.

2. Appropriation to the use or purpose of that part of the realty with

which it is connected.

3. The intention of the party making the annexation to make the

article a permanent accession to the freehold—this intention being

inferred from the nature of the article affixed, the relation and situation

of the party making the annexation, the structure and mode of annexa

tion, and the purpose or use for which the annexation has been made.

This criterion furnishes a test of general and uniform application, one

by which the essential qualities of a fixture can, in most instances, be

certainly and easily ascertained, and tends to harmonize the apparent

conflict in the authorities relating to the subject. It may be found

inconsistent with the reasoning and distinctions in many of the cases ;

but it is believed to be at variance with the conclusion in but few of the

well considered adjudications.

Adopting this as the criterion, there will Ue found no occasion for

giving an ambiguous meaning to the term fixture; no occasion for

denominating an article a fixture at one period of time, which, with the

same annexation, would not be such at another period ; no occasion for

determining that to be a fixture as between vendor and vendee, which,

under like circumstances, would not be such as between landlord and

tenant: or finding that to be a fixture as between heir and executor

which, under like circumstances of annexation, would not be such as

between tenant for life and remainder-man or reversioner. (Sturges vs.

Warren, 1 1 V. Rep., 433.)

It is true the time of the annexation and the relation and situation of

the parties, niav constitute very important considerations in. ascertaining

the intention and object of making the annexation ? Why is a tenant

for life or for years or at will, favored with the right of removing articles

which he attaches to the land during his term. All that is required of

a tenant, is to leave the land in as good condition as it was when he received

it. When, therefore, a tenant erects expensive structures for carrying on

his trade or business which can be removed without their destruction or
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material injury to the freehold, the presumption is a rational one, that it

was not the intention of the tenant to make them permanent accessions

to the freehold, and thereby donations to the owner of it. The intention

of the tenant, clearly inferable from his situation and relation to the land

lord, is the real foundation of the right of removal with which he has been

favored. It is true, other reasons of great subtlety and considerations of

public policy have been frequently assigned for this right of removal, but

they are doubtless attributable in some degree to a laudable desire on

the part of courts to carry out the real intention of the party.

It is said that the right of removal must be exercised by the tenant

before the expiration of his term, or in some cases within a reasonable

time afterwards : that the tenant can remove things which ho has attach

ed to the land for the purpose of trade or manufacture where not con

trary to some prevailing custom, or where it can be done without

material and essential injury to the freehold, or where the erections in

themselves were strictly chattels in their nature before they were put up,

and can be removed without being entirelv demolished or losing their

essential character or value. (Amos & Ferard on Fixtures, pp. 40 & 44.)

All these circumstances furnish sonsidcrations bearing upon the intention

of the tenant in making the erections, arid their temporary nature and

want of adaptation to the permanent use and enjoymeut of the freehold,

and show the application of the criterion here adopted.

The rule requiring actual or physical annexation to the realty, is not

affected by the few articles sometimes said to belong to the realty, upon

the principle of constructive annexation, but which, as has already been

observed, are not in fact fixtures, but mere incidents to the freehold, and

pass with it upon a different principle from that of a fixture. But the

extent and mode of the annexation must depend much upon the nature

of the article itself, the use to which it is applied, and other attending

circumstances.

The rule requiring adaptation to the us.' or purpose of the realty was

recognised in some of the earliest authorities. (Lawton vs. Salmon, 1

II. Black , 259.) And it has been adjudged in numerous cases, that

where an article attached to the realty is accessory to a matter of a per

sonal nature, it should be considered itself as personalty and removable

as such. (Lawton vs. Lawton, 3 Atk., 14 ; Dudley vs. Ward, Amb., 113.)

Where articles were attached to the land for the purpose of trade or

manufacture, which purposes were considered matters of a personal

nature, the articles have been declared not to be fixtures.

Numerous exceptions to the rule, that whatever is attached to the

realty becomes a part of it, have been adopted in favor not only of trade

and manufacturing, but also in favor of matters of ornamental and

domestic use. Some of these exceptions have been based upon public

policy, some upon the nature of the article iiself, and some upon the

grouud of the articles being accessory to matters of a personal nature,

and not strictly subservient to the purposes of the freehold.

Biit if the third requisite of a fixture, here adopted, had been applied

in the numerous cases of exceptions in favor of tenants, of trade and ma

nufacture, and of matters of ornament and domestic convenience, there

would have been but little difficulty in determining that they were not
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fixtures. « In all these eases, the article could have been removed without

essential injury to the freehold or the article itself. In no case is a fix

ture created without the apparent intention of the party making the

annexation, to make a permanent accession to the freehold. Therefore

to change the nature and legal qualities of a chattel into those of a fix

ture, this intention must plainly appear ; and if it be a matter left in

doubt or uncertainty, the legal qualities of the article are not changed,

, aud it must be deemed a chattel. In some instances the intention to

make the article a fixture may clearly appear from the mode of attach

ment alone, as where the removal cannot be made without injury to the

property. But where the attachment is slight, this intention must be

gathered from the nature of the article and other attending circum

stances.

Our criterion of a fixture must, however, be subject to some other

qualifications. The rights of parties connected with an article which has

been attached to a realty, are liable to be controlled by an established

custom, or the special agreement of the parties.

By an application of this criterion to the case before the court, there

is no difficulty in determining the character of the property in contro

versy. There was hero actual connexion with the realty, but it was

slight. The bands and straps by which the machinery was attached to

the motive power of the steam engine aud boilers, could easily be thrown

off, and tho cleats used to keep the machinery steady were such as to

admit of removal without injury to any property. The use to which the

machinery was applied was that of a trade or the business of manufac

turing, in favor of which the authorities have made numerous exceptions

to the principle of fixtures.

It may be said that the building in which the machinery was placed

was parcel of the freehold, erected and used lor the purpose of manufac

turing, and that the machinery was accessory to it, and therefore adapted

to the use to which that part of the realty with which it was connected,

was appropriated. But in truth the building itself was rather the acces

sory than the principal. It was in fact accessory to the business carried

on by the machinery within it, and if not firmly affixed to the <arth in

such manner as to show it to be a permanent structure, and intended for

a permanent appropriation of that part of the land to which it was at

tached, it would be movable property itself. This is supported by high

authority. (Elioes v. Mawc, 3 East., 38.) The business of manufactur

ing, it has been said, is a pursuit personal in its character, and not strictly

subservient to real estate, or essential to the enjoyment of the freehold.

•Hence arose the distinction, for a time recognised by the courts, between

articles for agricultural purposes, or those erected for the purpose of trade

or manufacture.

I would not be understood as saying, that the use to' which the pro

perty in this case was applied was decisive of its legal character. A

manufacturing establishment may unite in the same pursuit portions of

real estate with articles of personal property, retaining all the essential

qualities of chattels. And in the various pursuits of man, real estate and

chattels are frequently united for tho same use, without either being made

accessory to the other.
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That this machinery was not intended as a permanent accession to the

freehold, is so clear as scarcely to call for remark. Neither the mode of

the annexation nor the use to which it was applied, indicated any design

to change the character of the property. The nature of the property it

self, the customary retnoval of it from place to place, its liability to be

changed with other articles of the same kind, show that it was not in

tended to be made a permanent accession to the freehold, and therefore

was not covered by the mortgage of the complainant.

It has been said that the description in complainant's mortgage covered

this property even if it were personalty. It is true, that where a manu

factory or mill is conveyed by any general name or description which

embraces all its essential parts as such manufactory or mill, the machi

nery and all neccssary parts of the establishment pass, whether affixed

to the freehold or not. But in this case, the language in complainant's

mortgage, " on ivhtch is erected a woollen manufactory" added to the de

scription of the mortgaged premises by the number of the lot, &c., is de

scriptive of the realty merely.

It is claimed on the part of the complainant, that the common rule as

to fixtures has been somewhat changed by the progress of society and

the advancement in the application of machinery to the purposes of ma

nufactures, so as to create a different criterion of a fixture in a manufac

tory from that which applies to articles attached to the realty under other

circumstances. And upon this ground, it is claimed, that all the essen

tial parts of a manufactory, whether actually attached to the realty or

not, become fixtures, and as such pass by a conveyance of the freehold.

To what consequences would such a criterion lead if fully carried out?

A cabinet maker erects a building for a cabinet shop, and furnishes it

with all the necessary machinery, tools, &c., for an establishment for the

manufacture of furniture, some of which may be attached to the building.

All the machinery, tools, &c., necessary for the establishment, whether

actually attached to the building or not, would be parcel of the freehold.

The application of the same rule would convert the benches and essen

tial implements of the shoemaker's shop, and the machinery of other

mechanics and manufacturers, into realty. And inasmuch as some carry

on their business on a much larger scale than others, a question of no

little difficulty would arise, as to the quantity of machinery which should

be deemed essential for a complete establishment, and what might be

rejected as unessential, and therefore chattels.

Several decisions have been made in some of the States, recognising

the doctrine, but the great weight of authority both in England and in

the United States is against it. (Lawton v. Lawton, 3 Atk., 15.)

His Honor then reviewed the following cases, which in his opinion

clearly sustained the doctrine that the machinery in question was chattel

property. (Swift v. Thompson, 9 Conn., 63. Gale v. Ward, 14 Mass.,

352. Cresson v. Stout, 17 Johns., 116. Sturgis v. Warren, 11 Vt., 433.

Trapps v. Harter, 3 Tyrw., 604. Duck v. Braddyl, McClelland, 217;

13 Price, 455. Walker v. Sherman, 20 Wend., 686. Vanderpoel v.

Van Allen, 10 Barb. S. Ct. R., 167. Buckley v. Buckley et al, 1 1 Barb.

S. Ct. R., 43. Toffe v. Warnick, 3 Blackf., 111. Sparks v. The State

Bank, 7 ib., 469. Alison v. McCune, 15 Ohio, 729. Powell v. Mon
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.ion <£• Brimfield Manvfachiring Co., 3 Mason's R., 347.) He con

cluded the discussion of the question as follows.

Fixtures in a manufacturing establishment must be governed by the

criterion which applies to fixtures in other situations. The machinery

and implements in such an establishment, though necessary for the busi

ness carried on, which are not permanently affixed to the ground or to

tlte building, and which can be removed without injury to the building

or the articles themselves, and their places supplied witli others of a simi

lar kind, arc not fixtures but personal property. But that portion of the

machinery which is firmly affixed to the ground or to the building, and

which from its nature, mode of attachment, use, and relative situation

of the party placing it there, was plainly intended to be permanent, is

parcel of the freehold.

The question as to the steam-engine and boilers is not directly in

volved in this case, the court not being called upon to interfere with tho

decree of the May term for the sale of the mortgaged premises, from

which no appeal was taken. The application of our principle, however,

plainly shows these articles to have been fixtures, and therefore parcel of

the mortgaged premises. They were bolted and permanently fixed upon

timbers, and stone and brick foundations laid in tho earth. Tho build

ing itself was permanent, and designed and used for a manufactory, and

these articles of a ponderous character adapted to the production of the

motive power of the establishment, were firmly affixed to the structure

of that portion of the freehold appropriated to the purposes of the busi

ness, and clearly intended to be permanent.

PARENT AND CHILD. LIABILITY FOR SUPPORT.

Where upon a diyorco the custody of tho children had been assigned to the mother;—Meld, thai
the father was not liuble to tbo mother for her expensed incurred in their support.

[Finch vs. Finch; Connecticut Supreme Court, 1853. Not yet Reported.]

The plaintiff and defendant in this case, had formerly been husband and

wife; but were divorced by the Superior Court upon the application of

the wife. Pursuant to the laws of Connecticut applicable to the case,

the Court, in decreeing the divorce, assigned the c.nre and custody of the

minor children to their mother. The mother took them from the father,

into her own charge ; and now brought this action against the father for

the support and maintenance of the children, furnished by her under these

circumstances.

Church, C. J.—We think that the principles of the common law

afford no warrant for this claim.

It does not appear from this record that the defendant, the father of

the children, has ability to support them, nor do we know but the plaintiff,

the mother, is possessed of an ample estate for that purpose.

During the coverture, the husband is solely liable at law to support

his dependent children. The wife has no ability to maintain them. Her

separate existence is merged legally in her husband ; her means and
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ability are transferred to him. He is entitled to her personal estate and

to the use of her real property. Her obligation, as parent, to maintain

her children is suspended during the marriage-relation. By the divorce,

the relation of husband and wife alone is terminated—the obligation of

parents exists. By the laws of nature and by municipal laws, a parent

is bound to support his or her helpless offspring ; the duty and of course

the obligation are mutual and common. It would seem to follow neces

sarily, that the parents standing in no other relation to their children and

to each other, should contribute to the maintenance of their children ac

cording to their means and ability. Such contribution may be enforced

in equity.

Besides, the facts in the case repel all inference of a contract or pro

mise on the part of the father to support the children. They have been

taken from him without his consent ; he has no power to direct or con

trol them; he cannot retain their services or obedience, nor even pre

scribe the kind or amount of necessaries suitable for them. A parent by

the common law is not liable to an action bv a third person, a stranger,

as the mother now is, for necessaries furnished to his children, without

some express or implied agreement. The natural or moral obligation

does not constitute a promise on his part, it is only a strong consideration

for a promise. (1 Bl. Comm., 488, Chitty's Notes. Mortimer v. Wright,

6 Mee. & W., 482. Leaborne v. Maddy, 38 Eng. Com. L. R., 449.

Gordon v. Potter, 17 Vt, R., 350. Cook v. Bradley, 7 Conn., 57.)

Judgment for the defendant. Two of the judges dissented.

RIGHTS OF COUNSEL. READING AUTHORITIES.

While arguing a cause, counsel hare the right to read from books pertinent quotations, adopting
thetn and making them part of their addresses; but this must be done in good faitb, aa a

mode of arfumrnt or iiiustratitn.

(Legg vs. Drake ; 1 Ohio State R., 286.)

This action was brought by Drake, the plaintiff below, to recover for

false warranty and deceit, in the trade of a horse.

In the argument of the cause, the counsel for defendant desired to read

to the court and jury certain passages from Youatt's work on Veterinary

Surgery. He had previously proved by a witness, that the work was a

reputable and standard authority on the subject, but had not exhibited

to the witness the particular book from which he proposed to read, nor

offered it as evidence in the cause. The plaintiff objected, and the court

refused to allow the counsel to read from the book in argument, and to

this ruling counsel excepted. Other exceptions to ruling upon the trial

not necessary to be noticed, were also taken.

Bartley, Ch. J.—The question presented is not whether standard

books on matters of science and art, when pertinent, can be proven and

given in evidence on the trial of the cause ; but whether counsel, in their

address to the jury, have a right, by way of argument or illustration, to

read extracts from works on science not given in evidence. While the
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right of a party to be heard by his counsel, on the trial of his cause, is

not questioned, and is often of great service in the investigation of ques

tions, both of law and of fact ; yet inasmuch as this privilege may be

liable to abuse, to the great hindrance and annoyance of courts in the

progress of business, the extent and manner of its exercise must in some

measure rest in the sound discretion of the court. Although unlimited

license in range and extent is not allowed to counsel, in their addresses

to the court and jury, yet no pertinent and legitimate process of argu

mentation should be restricted or prohibited. And it is not to be denied

but that a pertinent quotation or extract from a work on science or art,

as well as from a classical, historical, or other publication, may, by way

of argument or illustration, be not only admissible, but sometimes highly

proper. And it would seem to make no difference whether it was repeated

by counsel from recollection, or read from a book. It would be an abuse

of this privilege, however, to make it the pretence of getting improper

matters before the jury, as evidence in the cause.

In the case of Rex vs. Courvm*ier (9 Carr. & P., 362), it was adjudged

that counsel had a right to read to the jury the general observations of

a learned judge, made in a case tried some years before, on the nature and

effect of circumstantial evidence, if he adopted them as his own opinions,

and made them part of his address to the jury.

But in the case before us, the bill of exceptions does not show that the

passage of Youatt's work on veterinary surgery, which the counsel pro

posed to read, had any relevancy to the cause on trial, or came within

the appropriate and legitimate scope of argument.

It is not, therefore, made to appear sufficiently, that any right of the

party was interfered with to his injury in this respect ; and a judgment

will not be reversed on writ of error for the action of the court below, in

regard to a matter resting within its discretion.

COMMON CARRIERS. RESTRICTION OF LIABILITY.

Atlbongta a carrier cannot (in New York) restrict his liability by mere mice, he may do «o, by
special contract with the owner.

(Moore vs. Statu ; 14 Barbour's (N. Y.) Supreme Court R., 524.)

This action was brought against the defendant as a common carrier, to

recover the value of certain goods delivered to him for transportation.

On tho trial the plaintiff showed that the defendant kept an office at

Albanv, and was engaged in the business of transporting goods upon the

Erie canal, and occasionally west of Buffalo, on thoWakes. On the 23rd

September, 1848, the plaintiff, through his agent, applied to the defendant

at his office in Albany, to know upon what terms he would transport the

goods in question. He agreed to carry them from Buffalo to Milwaukie

for $5, and the negotiation between the parties closed by giving the fol

lowing receipt or memorandum, introduced in evidence on the trial by

the plaintiff.
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" Received, Albany, Sept. 23, 1848, from C. L. Moore, for J. L. Weaver,

five dollars freight on 1435 lbs.. from Buffalo to Milwaukie, by vessels on

the lakes, owner's risk, 5 barrels, 0 sacks, 6 boxes.—1435 lbs.

" L. E. Evans."

This receipt being given, and the money paid, the goods were accord

ingly delivered by the plaintiff on board the defendant's line of canal

boats at Albany. The goods did not reach their place of destination ; the

vessel on which they were shipped at Buffalo, having been run into, upon

Lake Huron, on a dark and stormy night, by a steam propeller, and sunk.

The judge who tried the cause, held that the defendant could not, by

special agreement, restrict his liability as a carrier ; and that, notwith

standing the agreement for the transportation of the goods, the common

legal obligation rested on him. The principal question upon the trial

was whether this ruling was correct.

Wuight, J.—Could the defendant, as a carrier, restrict the obligation

which the law otherwise imposed upon him, by a special agreement J

The plaintiff himself showed that the goods wen; undertaken to be trans

ported under a special agreement, exonerating the carrier from the rigid

liability imposed by the common law. The legal import of the contract

in this case, was to carry the goods at the risk of the owner. Unless,

being a carrier, the defendant was prohibited from entering into such an

agreement with the owner of the goods, he incurred only the responsibility

of an ordinary bailee for hire, and became answerable only for misconduct

or negligence, of which there was no pretence.

At common law, a carrier is liable for all losses, except those occasioned

by the act of God or the public enemies ; unless there has been a fraud

practised on him by the owner of the goods, in which case he will be

absolved from the consequences of any loss not occasioned by negligence

or misconduct.

In England, for about thirty years, the doctrine prevailed, that the

carrier might restrict his liability by holice ; and in one or two reported

nisi prius cases, he was allowed to accept with the whole risk on the

owner, restricting his own liability to that of an ordinary bailee for hire.

Eventually parliament interfered, and restricted the liability of carriers to

the common law rule. In this State, carriers have not been permitted

by their ow n act to restrict their liability. Notwithstanding any attempt

by notice to specially accept property for transportation, they have been

rigidly held responsible for losses, except occurring by the act of God or

the public enemies, or where there was fraud on the part of the bailor.

(Hollhter vs. Nowhn, 19 Wend., 234 ; Cole vs. Goodwin, lb. 251.)

But may a carrier, by express contract, restrict his common law liability °.

In England, it had been assumed as good law that he might. (A.le\ n.

93, 4 Co. 84 ; note to Soulhcole's case, 4 Burr., 2801 ; 1 Vent., 1 90, 238 ;

2 Taunt., 231 ; 8 Mees. i& Welsb., 433.)

It is upon the whole an open question as yet, in this State. (His

Honor quoted from the cases of ILdlisler vs. Nowlcn, 19 Wend., 234 ;

Gould vs. /////, 2 Hill, 623 ; overruled in Parsons vs. Monieut/i, 13 Barb.

353, S. C. ; 1 Liv. Law Mag. ; Cote vs. Goodwin, 19 Wend., 151 ; to show

the state of the authorities of this State on this question.)
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In Pennsylvania, it has been held by the courts, that the common law

responsibility may be limited or abridged by the special terms of the

acceptance of the goods ; and that this may even be effected by a general

notice, clear and explicit, and brought home to the employer. (10 1'enn.

R., 67.) The Supreme Court of the United States, while denying the

right of the carrier to restrict his obligation by a general notice, hold that

it is competent for him to do so by a special agreement (New J<rsey

Steam Navigation Co. vs. Merchants' Bank, 6 LIow., 382.)

The law declares the liability of the common carrier ; and it has been

said that it is not the form of the contract, but public policy, which

determines its extent. When a duty or liability is imposed by law upon

an individual acting in a particular capacity, he cannot of course, if he act

in that capacity, make a valid contract to be discharged from such duty

or liability. But there are no considerations, unless those of public policy,

forbidding a person usually exercising the employment of a carrier, to

drop his public employment, and specially to contract with the owner of

the goods as a private person, incurring no responsibility beyond that of

an ordinary bailee for hire. If the owner enter into a special contract,

he virtually agrees that in respect to a single transaction, the carrier is

not to be regarded in the exercise of his public employment.

It is urged that the carrier should not be permitted to contract, in any

particular case, to incur a limited liability, as the tendency would be to

encourage negligence, fraud, or crime. But other insurers of goods, with

analogous obligations, aro allowed to contract. And in any particular

instance, the duties of the carrier's employment do not concern the public,

but only the parties to the transaction. The tendency to eucourage

negligence, fraud, or crime, is no greater than in many other business

occupations ; and I do not see why public policy demands that this par

ticular class of insurers of property should be prohibited from making

such terms with their employers as shall mutually be agreed upon.

Were extraordinary privileges conferred by law on the carrier ; were

it an office that could be enjoyed by few, with the tendency to a monopoly

of the peculiar business, there might be some show of reason to guard

against imposition, by holding in all cases the carrier to the stringent

obligations of the common law. But this is not so. The business is open

to all who may choose to engage in it, and it is full to repletion. The

owner of the goods is not to be imposed upon. lie may still insist that

they shall be carried, with the common law responsibilities attached ;

and there can be no such thing as a combination among those engaged

in the business of carrying, by exacting special agreements, to throw off

these responsibilities. The owner of the goods mav contract with a pri

vate person, and the latter will be only answerable for misconduct or

negligence. The law imposes upon the carrier, acting in his public

capacity, certain obligations, which he cannot by his own act avoid.

The employer knowing this, and desiring that the property shall be

intrusted to his custody, is willing to enter into a special agreement

whereby the carrier's common law liability is diminished. Why should

he not be permitted to do so ? I confess that I cannot perceive any

stronger reasons against it than in the case of any other insurer of pro

perty. I am unable to appreciate those overwhelming considerations of

VOL. II.—16
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public policy which demand, that because an individual ia usually engaged

in the employment of a carrier, he should have the common law liabilities

fixed on him in all cases, even though the owner of the goods be willing

to contract specially with him as a private person.

In the present case, the agreement was a special one, and in writing.

The goods were to be transported at the risk of the owner. The agree

ment exempted the defendant from losses arising out of events and acci

dents ; he was answerable, as a private person, for his own negligence or

misconduct, or that of his servants or agents. But the burden of proving

that the loss was occasioned by a want of due care, or by gross negligence,

was on the plaintiff. In the absence of any special agreement restricting

liability, it is enough that the owner prove the undertaking of the carrier,

and that the goods did not reach their destination. The law presumes

against the carrier, until he proves that the loss was uot the result of his

own negligence. It is otherwise, when the carrier's liability is restricted

by special agreement. If negligence or misconduct be alleged, the burden

of the proof is on the employer. In this case, there was absence of proof

to show negligence or misconduct on the part of the defendant. When

the defendant proposed to prove the circumstances under which the loss

occurred, with the view of showing that there had been no want of ordi

nary care, the judge excluded the evidence, holding the defendant to the

strict liability of a carrier at common law, and virtually deciding, that

although he showed affirmatively that the loss occurred without negli

gence on his part, as he could not restrict his common law liability, it

was no defence.

We think the judge erred in holding, upon the whole case, that the

defendant could not by special agreement restrict his liability as a carrier.

Judgment of circuit court reversed, and new trial ordered.

BANKING. POWERS OF CASHIER.

It la not within the powers of a cashier lo assign a judgment ronderod in favor of his bank.

(Holt vs. Bacon ; 25 Miss., 567.)

The bill in this case alleged that the President, Directors, and Com

pany of the Planters' Bank transferred to complainants a judgment re

covered against Holt and others, the appellants, who were defendants be

low, and prayed a decree against them for the amount of the judgment

and interest The answer denied the transfer, and called for proof.

The proof showed that whatever transfer was made was by act of the

cashier.

The question was, whether a transfer by the cashier was sufficient to

sustain the allegation of the bill.

Fisher, J.—PritnA facie, the cashier of a bank has no authority to

transfer judgments in its favor, or to dispose of its property. His author

ity, in this respect, extends only to negotiable instruments. The presi

dent and directors were the only persons who could legally, make the
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transfer, it the cashier acted as their agent in the matter, this fact

ought to have been shown in evidence.

STATUTE OF LIMITATIONS. PART PAYMENT BY CO-DEBTOR.

A part payment by one> of several joint debtors, not partners at the time, does not justify the Infer
ence of a now promise by the other, so as to remove thu bar of the statute. fFkitcomb vs. Whit
ing (Doug. 629) is not law m Pennsylvania.

(Coieman vb. Fobet. Pennsylvania Supreme Court. Not yet Reported.*)

The facts sufficiently appear in the opinion.

Lowrie, J.—Coleman and Sartwell (the latter as surety) gave their

joint promissory note to Fobes, and within six years a small payment

was made by Sariwoll, and six years after the maturity of the note suit

is brought, and the defendants rely on the statute of limitations. The

court below ruled that the payment by one removed the bar of the sta

tute as to both. Is this right ? It is supported by Zent vs. Hart (8

Penn. State R., 337), which is founded on English authorities, but which

is certainly inconsistent with the principles applied in this State to the

statute of limitations.

We cannot but regard the case of Whitcomb vs. Whiting (Doug., 629),

which declared that a payment by one joint debtor was a new promise

by all, as being at the bottom of all the confusion that exists in the deci

sions in England and in this country on the subject of this statute in its

relation to joint debtors. That case has often been questioned (Atkins

vs. Tredgold, 2 Barn. & C, 23 ; 1 Barn. & Aid., 487), and it is contrary

to the earlier case of Bland vs. Haselring, 2 Vent, 151. It sets an ex

ample which cannot be consistently followed out, because it violates the

cardinal rule requiring a new promise, though it professes otherwise. It

is therefore not surprising to find it carried to the extreme of sanctioning

the judgment that a payment of part by the distribution of a bankrupt's

estate (2 H. Bl., 340), or by a bankrupt debtor in fraud of his creditors

(3 Ad. & E., N. S. 339), will revive the debt as to the others ; and that

payment by a principal on the principal security will revive a collateral

engagement by a surety (11 Mees. & W., 329). In none of these cases

is there anything like a new promise ; for neither the party thus declared

to be bound, nor any one constituted as his agent, had done any act from

which a new promise by him could be inferred.

Several modern English cases fully sustain Wldtcomb vs. Whiting

(Burleigh vs. Stott, 8 Barn. & C, 36 ; 10 ib., 122 ; 2 Bing, 306). And

because it seemed to be carrying the precedent too far to decide that,

where one of two joint debtors is dead, either the survivor or administra

tor of the deceased could revive the debt against the others ; therefore

the distinction is attempted, that their liability is severed by the death of

ono of them, and consequently the power of each over the other is gone

• This case is furnished us by Judge Lowrie.
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(Slater vs. Lawson, 1 Barn. & Ad., 396). But this is an artificial dis

tinction depending merely on the form of the remedy ; not attempted in

the analogous case of Jackson vs. Fairbank, 2 H. Bl., 340, and not at all

affeciing the substantial relations of the debtors to each other—a dis

tinction good enough, perhaps, for breaking the influence of a bad prece

dent, but a very bad one, if allowed to affect real promises.

The distinction put forward in Pitman vs. Foster, 1 Barr. & C, 248, is

no less artificial. There, where one of the joint debtors was a single wo

man, and had become married before the new promise by her co-debtor,

it was held that, because a married woman could make no contract, no

new promise could be implied as against her from that of her co-debtor.

Why not ? All these cases assume the principle that the power of eo-

debtors to act for each other is of the essence of the relation of co-dobt-

ors : and that could not be changed by her own act of contracting mar

riage. If it is not so, then the new promises were artificial and not real,

being implied from a supposed duty in order to fit the form of action ;

and why not admit such an implication, even against a married woman ?

All these exceptional cases are illogical evasions of the principle of

Whitcomb vs. Whiting, a vice with which the case of Wood vs. Brad-

dick, 1 Taunt., 104, is not chargeable, where one was allowed to bind his

late co-partners ; though, by their dissolution, they had revoked the power

of each over the other, so far as a mutual n'rreement could have that

effect.

Equally illogical is the conclusion in Davits vs. Edwards (7 Exch.

Rep., 22), that a payment out of the bankrupt estate of one debtor does

revive the debt as to the others : thus overruling the more logical judg

ment of Jackson vs. Fairb mk.

We have said that the case of Whitcomb vs. Whiting violates the rule

that requires a new promise ; and yet it professes to follow it. But how ?

It declares that each joint debtor is the agent of the others, and thus

makes the admission of one, the admission, and hence the promise of all.

But in Perham vs. Raynal (2 Bing., 206), this principle seemed to need

some aid ; and there joint debtors are regarded as jointly concerned, and

therefore as standing in a position analogous to that of co-trespassers, in

the case where the declarations of one are evidence against the others.

In a Georgia case, this idea takes another form of expression, and the

right of pne to affect all is put upon their "community of interest" (Cox

vs. Baile;i,- 9 Ga. R., 467. S. C. 1 Liv. Law Mag., 19). It is evident that

it would not do to enlarge the influence of this idea ; for it would most

seriously endanger the rights of property in all cases where there is a joint

or common ownership or possession. It is an unsuccessful effort to justify

the assumption that joint debtors have power Over each other. It is not

true that joint debtors, as such merely, are the agents of each other.

Partners are so, while the relation continues, and this is part of the law

and essence of that relation ; but not so of joint debtors. The distinction

is palpable, when it is noticed that a joint contract by persons not part

ners can have no inception, and cannot be changed in time, amount,

subject, form, or substance, without the several acts of each of the joint

contractors. Their interests are joined only in so far as the contract

joins them ; that is, in liability to the creditor. The contract or under
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standing by which they agree together to enter into the joint liability to

the creditor is one thing, and the joint contract with the creditor another

thing. Their relations to each other are defined by the former, and their

joint relations to their creditor by the latter : and their relations in one

aspect in no way define those iu the other. Whether, as among them

selves, one is to pay all, or half, or more, depends not upon the contract

with the creditor, but on their own arrangement. One alone may be the

real debtor, and may be so abundantly able to pay that the others may

be said to have no real interest in the matter. And even if they are as

among themselves equal debtors, there is no real community of interest,

for by enforcing contribution each is made to answer for his true

share.

To carry out the doctrine of Whitcomb vs. Wkiting, would allow a

debtor hopelessly bankrupt, to bind others by his new promise, and even

to be hired to do it, and thus far the example has led in England (3 Ad.

A; E., N. S., 839.) And it would of course allow a surety to make a new

mise that would bind his principal, though the principal alone would

affected by it, which appears to be the present case. A distinction

has been attempted on the supposition that there is more virtue in a part

payment, than in a new promise ; but the supposition is groundless, and

we know of no decision that gives it countenance. It is an act from

which a new promise is inferred ; but if such an inference is to be a thing

of truth and not of fiction, it can only be of a promise by him who did

the act. In Whitcomb vs. Whiting, it is said that the co-debtor has the

advantage of a partial payment, and therefore must be bound by it. How

had the advantage ? In no way, if the fact of payment charges him,

when without it he would have been discharged, or merely substitutes

the duty of contribution for that of direct payment.

In Pennsylvania we have adhered more closely to the rule that there

must be a new promise, or circumstances from which one can be properly

implied, in order to remove the bar of the statute ; and this has saved us

from many errors into which others have fallen. Thus with us, a new

promise by one late partner, as such merely, does not bind the others.

(17 Serg. & R, 128. 5 Whart., 538. 1 Penn. R., 13. 3 Watts & S., 345.

7 Penn. State R., 438.) These decisions are in direct opposition to the

case of Whitcomb vs. Whiting ; for by the dissolution of a partnership,

partner debtors became mere joint debtors ; and the case of Zrnt vs. Hart

is a plain departure from our own decisions. We hold that a general

direction in a will to pay debts, and an acknowledgment to a stranger,

do not remove the bar of the statute, because no new promise can be inferred

from such acts. (1 Binney, 209. 8 Penn. R., 508. 4 ib. 55, 17 ib. 28C

S. C. 1 Liv. Law Mag., 114.) Elsewhere all these points have had a

contrary decision. (1 Taunt, 104. 4 Cow., 494. 1 Salk., 154. 1 Esq.

Ab., 305. 4 Esp., 45.) In order, therefore, to preserve as nearly as possi

ble the consistency of our own decisions, to avoid the evasion of the

cardinal rule that requires a new promise, and to escape the confusion

into which others have fallen, we must regard our case of Zenl vs. Hart

as a mistake.

We are of opinion that a partial payment by one of several joint

debtors, not partners at the time, is not such an act as justifies an infer
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enoe of a new promise by the others so as to remove the bar of the

statute of limitation. Judgment reversed.

PAYMENTS. WHEN INVOLUNTARY.

A payment is only to be considered involuntary, when it is made to prevent the detention of person

or property, or to procure their release from detention.

(Mays vs. The City of Cincinnati; 1 Ohio State R., 268.)

The plaintiff in error sued the city of Cincinnati, to recover back

money paid by him for certain licenses to sell provisions in the markets

of the city, which had been granted to him under certain ordinances

passed by the city authorities providing for the licensing of hucksters.

He maintained that the ordinances were in conflict with the charter of

the city, inasmuch as they authorized a demaud for payment for a license,

whereas the charter forbade the taxing of the employment of selling pro

visions in the market And on this ground he claimed to recover back

the sum illegally charged him for his license. The counsel for the city

maintained that whether or not the charge for licenses was illegally asked,

it was voluntarily paid, and could not now be recovered back. The

court of appeal first considered the question raised regarding the validity

of the ordinances, which authorized the exaction of payment for licenses.

They held that these were invalid ; that the charge was illegal ; and then

proceeded to consider whether the plaintiff could recover back the sum

paid. We give the substance of their remarks on this point

Ranney, J.—The ordinances being illegal and void, our remaining

inquiry is, can the plaintiff recover the money he paid to obtain the

licenses, in this action for money had and received ? The bill of excep

tions shows that the licenses were issued upon his own petition, and that

the money was paid without protest, or any notice whatever that he

intended to recover it back. Under these circumstances, it is claimed by

the city that the payment was voluntary, and no implied promise arises

to refund it. This claim is resisted by the plaintiff, and it is insisted

that the payment might well be made to avoid prosecution for the pen

alties, and prevent interruption to his business ; and such payment would

not be considered voluntary ; and one of his counsel says, he " makes the

assertion, without fear of successful contradiction, that in all the authori

ties extant, not one can be adduced to contradict the plaintiff's right to

recover." In this conflict of opinion between counsel, we must be guided

by the law as we find it, in the settlement of this question. Was the

payment in the legal sense voluntary or involuntary?

His honor then proceeded to review and quote from the following

authorities, from which the rule laid down in the opinion was deduced.

(Brisbane vs. Dacres, 5 Taunt, 148 ; Wilson vs. Ray, 10 Ad. & E., 82 ;

Attee vs. Backhouse, 3 Mees. iSc W., 644 ; Oates vs. Hadnon, 5 Law &

Eq. R., 470; Elliot vs. Swartwout, 10 Pet, 150; Boston and Sandwich

Glass Camp. vs. The City of Boston, 4 Mete., 181 ; Clark vs. Dttichcr,

9 Cow., 674 ; Silliman vs. Wing, 7 Hill, 169 ; Abell vs. Douglass, 4
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Den, 308; Fleetwood vs. The City of New York, 2 Sand. Sup. Ch. R.,

475 ; Mayor of Baltimore vs. Lefferman, 4 Gill, 425 ; Morris vs. The

Mayor of Baltimore, 5 ib., 244 ; Robinson vs. The City of Charleston,

4 Rich., 317 ; Smith vs. The Inhabitants of Readfield, 27 Me. R., 146.)

He summed up the doctrine of these cases as follows :

This unbroken chain of authority seems to warrant the conclusion, that

a payment of money upon an illegal or unjust demand, when the party

is apprised of all the facts, can dnly be considered involuntary when it is

made to procure the release of the person or property of the party from

detention, or when the other party is armed with apparent authority to

seize upon either, and the payment is made to prevent it. But where he

can only be reached by a proceeding at law, he is bound to make his

defence in the first instance ; and he cannot postpone the litigation by

paying the demand in silence, and afterwards suing to recover it back.

We have carefully examined the cases cited by the plaintiff's counsel, and

can find nothing in any of them that militates against these conclusions.

We will not say that no case can be found that would warrant the plain

tiff's recovery ; but we can say that if any such exists we have been

unable to find it The justice of the case, no less than the law, is against

him. He has enjoyed the monopoly which these illegal ordinances were

calculated to afford ; and it is fair to presume that he has got back the

money paid for the licenses from his customers in the increased price of

his commodities. To tax these same customers to pay it to him, and

others similarly circumstanced, again, would not be right, if it was law ;

but most clearly it is neither.

Judgment affirmed.

WILLS. DISHERISON OF HEIR.

A Testator cannot disinherit one of his lawful heirs in respect to property not disposed of by his
will, by means of any words of exclusion in his will, though such be his evident intention.

[Cratu vs. Doty; 1 Ohio State R., 279.]

This was a bill filed to obtain construction of the will of Daniel Doty.

The will contained several specific bequests, among which was the follow

ing:—

''' I will to my daughter Sarepta, who has had $854 already, for which

I hold her note, and it is my will that she shall have $200 more, and her

note for that she has already had, and no more of my estate."

There was no residuary clause ; but after payment of debts and lega

cies, there remained real and personal property, to the value of above

twenty thousand dollars, undisposed of by the will.

The bill was filed by Sarepta, admitted to be one of the testator's heirs

at law, and her husband—Mr. and Mrs. Crane. It charged that as to

this residuary property, Doty died intestate, and that Sarepta was enti

tled to an equal share with his other children, under the statutes of descent

and distribution. The defendants claimed that the complainant had been

expressly excluded, by the words of the will, from any portion of the

estate, except 'the valued legacy of $200, and that the residuum was, by
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necessary implication, carried to the other heirs, who are not excluded by

the will.

Rannet, J.—We have no doubt that the testator intended to ex

clude Sarepta from any further right, beyond the specific bequest, to any

portion of his property. Whether we can give effect to this intention,

consistently with the rules of law, is quite another question. It is very

true that our law has always allowed to every person of mature age abso

lute dominion over all he may possess, to dispose of it by last will and

testament, saving the rights of the widow and creditors, if any ; and it

is equally true, that, where such disposition is made, the will will be con-'

strued with great liberality for the purpose of arriving at the intention of

the testator. But it is very clear that even the expressed intention of

the testator cannot be regarded in the absence of such disposition ; and

this arises from the very nature and office of a will, which is defmed to

be "an instrument by which a person makes a disposition of his property,

to take effect after his decease." If the owner, therefore, for any reason,

fails in his lifetime to designate who shall succeed to it, the law steps in

at his death, and supplies the omission, and casts it upon the heir at law.

That the expressed intention of the testator that his heir should not take,

cannot be regarded, in the absence of any other disposal of the property,

seems to have been early settled in England. (Den v. Gastrin, Cowp.,

657. I Jarm. on Wills, "294, 502.) Indeed it is admitted by defendant's

counsel that the decisions in England are all against them on this point ;

but they insist that those decisions have their foundation in the disposi

tion of the English courts to favor the law of primogeniture ; and, for a

still stronger reason, that the exclusion of the heir operates an exclusion

of all who could claim the estate only through him, and would therefore

leave no one capable of taking during his life. These considerations,

they insist, have no application here ; and that effect can consistently be

given to the words of exclusion in the will of Doty, by allowing the

estate to descend to his other children, excluding Sarepta, or by raising

an estate by implication in their favor to this residuum.

The first inquiry is, Can Sarepta be excluded, and the other heirs take

this property by descent ? It may be that the considerations alluded to

have had influence with the English courts ; but, aside from them, an in

surmountable obstacle exists to giving an affirmative answer. The pro

perty must be disposed of upon the death of the owner. It may be dis

posed of by will ; but if it is not, the law disposes of it to all the children

alike. All dominion of the owner over it ceases with his life. To allow

a testator to leave his property undisposed of, and by will to control the

course of descent and distribution, would be to allow him to repeal the

law of the laud. It must go by devise or descent ; and, in either mode,

it goes entirely uncontrolled by the other ; and it is impossible to con

ceive of an estate created by a mixture of the two. This being impossi

ble, the next inquiry arises, Can the other children take this property

under the will by implication?

From a careful examination of all the authorities within our reach,

bearing upon this question, we are led to the conclusion that, in order

to raise an estate by implication, the two following circumstances must

concur : First. An interest or estate in the property less than the whole,
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must be created express!}' by the will, in order that it may appear that

the testator had the disposition of the property in his mind. Second,

the person to take by implication must be named or described in connex

ion with the raising of such interest or estate. The familiar example

put in the elementary books is a devise of lands by a man to his heir

after the death of his wife. Here an evident intention appears to post

pone the heir until the death of his wife, and she will therefore take a

life estate by implication. But if the devise were to a stranger, instead

of the heir, the same implication would not arise, for it would not suffi

ciently appear that he did not intend the heir to take the estate in the

mean time. Indeed, it is always a question of intention to be derived

from the words of the will ; but it must appear from the will that the

testator has attempted to dispose of the property, and in such disposition

has used the name of the person to take by implication, so as to render

it at least highly probable that he intended such person to take the inte

rest in the same property that he has not disposed of by words.

We find these requisites entirely wanting in this case. No attempt to

create any interest or estate in this property is found in this will. Not

the most dis'tant allusion is anywhere made to it, or to the persons that

he desires to take it. Under such circumstances, to infer an intention to

dispose of it by devise, would be to substitute the blindest conjecture for

probability, and in effect to make a disposition for the party when he has

attempted to make none for himself. We can find that he intended to

exclude his daughter Sarepta from further participation in his estate ; but

we cannot find that he ever intended to dispose of this property by will.

We have already seen that such intention, uncoup'ed with actual dispo-

cannot be interposed to interrupt or control the regular course of

it and distribution. I have not particularly noticed the American

authorities. If examined, however, they will be found fully to sustain the

conclusions to which we have arrived. (4 Kent Com., 525 ; Boiseau vs.

Aldridiie, 5 Leigh, 222 ; Mi/ers vs. Myers, 2 McCord's Chy. R., 214 ; 6

Paige R., 600. 2 Wend., 33.)

DILLS OF EXCHANGE. RIGHTS OF ENDORSEES.

Whore a bill of exchange, drawn in fact by an agent upon his principnl, did not fully disclose the
agency, but sufficiently implied it to put u prudent man upon inquiry,—Held, that evidence to
diachari^e the drawer, b) snowing that he was not ludeblcd to his principal, the drawee, was ad
missible, even against an cudorsee.

[Davis vs. Henderton ; 25 Miss. R, 549.]

The facts in this case sufficiently appear in the opinion.

Fisher, J.—The defendant in error was sued as the drawer and endorser

of the following bill of exchange :—

"Natchez, March 4th, 1846.

" Exchange for $2,000.

" Fifty days after sight of this only of exchange, pay to my own order

two thousand dollars, value received, and charge the same to account of

your agency at Natchez. " Jno. D. Henderson, Agent.

"To Stephen Franklin, Esq., New Orleans."

Endorsed, "Jno. D. Henderson, Agent."
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The defence relied on is, that the bill was drawn and endorsed by the

defendant, as the agent of the drawee, Stephen Franklin ; and that it was

not intended by either act to assume a personal responsibility. The

counsel for the plaintiffs in error, on the contrary, insists, that the bill hav

ing passed into the hands of third parties, and not disclosing on its face

the name of the agent's principal, no other evidence can be admitted for

this purpose. If it were necessary that the bill itself should unequivo

cally disclose the name of the principal, in order to exonerate the agent,

this position would probably be correct. But this is not required. It

will be sufficient, if enough appears upon the face of the transaction, to

put a prudent man, before takmg the bill, upon inquiry. (Mott vs. Hicks,

1 Cow., 513.)

Where it can be done consistently with justice and sound policy, an

endorsee ought, in all cases, to be confined to the contract as made and

assented to by the immediate parties thereto. This rule is only relaxed

in favor of innocent holders, who, from the language employed by the

original parties, had good reason to believe that the contract was subject

to no conditions or restrictions as to the liabilities of the parties appear

ing to be bound thereby. But the reason of the rule ceases the moment

it appears that the endorsee could not, with ordinary prudence, have been

misled in regard to the terms of the contract The defendant, in draw-

iug and endorsing the bill, attached to his name the word " agent" It

was, moreover, to be charged to the drawee's own agency at Natchez.

These facts appearing upon the bill itself, if not conclusive evidence that

the defendant was acting in a representative capacity, were at least suffi

cient to put a prudent man, takmg the bill from the drawee, upon in

quiry. What was he to ascertain by this inquiry ? The precise terms of

the contract, of course, as assented to by the original parties. Having

ascertained these terms, he at once learns that no one but the drawee is

bound for the payment of the bill ; for he is then informed that the de

fendant merely acted as the drawee's agent, and did not intend, by either

the act of drawing or endorsing it, to bind himself personally.

Inasmuch as enough appeared upon the bill to enable the plaintiffs to

learn the terms of the contract, and the extent of the defendant's under

taking, we are of opinion that the court committed no error in receiving

the defendant's evidence, which shows that no liability existed on the part

of the defendant to the drawee, from whom the plaintiffs received the

bill ; and as ordinary diligence would have placed them in possession of

the terms of the contract, it is but right that they should be charged

with notice of the facts as proved.

Under this view of the law, the judgment must be affirmed.
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PARTNERSHIP. BILL OF EXCHANGE.

Where one draws a bill upon himself, in the name of the partnership of which he is a member,
—accepts it,—and then negotiates it,—this is on its face an individual transaction, and the part
nership is not liable, unless upon proof that the bill was drawn for its benefit.

(Cooper vs. McCltirkan; Pennsylvania Supreme Court. Official Report not yet

published.*)

The material facts in this case sufficiently appear in the opinion.

Lowrie, J.—McClurkan and Fleming were co-partners in trade, and

Fleming drew a bill of exchange of the partnership on himself, and nego

tiated it to plaintiff, and now in a suit upon it, McClurkan defends, on the

ground that it was not a partnership transaction. This appears to be

well taken; for the case without other evidence, stands just as if Fleming

had given the endorsement of his partnership on his own note, as secur

ity for his own debt; which he could not do. (1 State R., 417.)

The plaintiff says he is a bona fide holder, without notice of the charac

ter of the paper. Is he without notice ? He is not, if the proper inqui

ries usually made by a prudent man would have led him to the know

ledge of the fact that the acceptor, or principal debtor, had himself

drawn the bill, or, in other words, made the contract that is intended to

pledge the partnership as surety for himself. Common prudence de

manded that the authenticity of the signature of the drawers should be

ascertained, and this led directly to the fact that it was made by Fleming

himself ; and common sense would indicate that Fleming had no right

to bind his partner as his surety. It is urged that, in borrowing money,

co-partners may give to their negotiable paper what form thev please,

and that therefore they ought to be liable notwithstanding the form.

The premiss is true, but the conclusion needs, for its support, the proof

that the copartners did borrow the money. If they did, then Fleming is

an accommodation acceptor, and the drawers are bound as the real debt

ors. Without this proof we must take the apparent transaction to be

the true one, and regard Fleming as borrowing money for himself, and

attempting to pledge his partner as his surety ; that is, we must decide

the case according to the evidence.

Judgment affirmed.

DEPOSIT. MUTUUM. SALE.

Where wheat was delivered to a warehouseman upon the understanding that it might be put In
mass with other wheat owned or received in store by the warehouseman, and should be at his
disposal, and further that he should be bound, on demand from the owner, to return a like
amount of wheat or to pay the highest martet price at the time, at Itls own option,—Held, that
this transaction was nut a deposit, nor a mutuum, but a contract of Mote.

(Cliate vs. Washburn; 1 Ohio State R., 244.)

This was an action of assumpsit, brought by Washburn to recover the

* Received from Judge Lowrie.
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value of a quantity of wheat, which he had delivered to the defendants,

Chase & Co., who were warehousemen, engaged in the produce business,

in the village of Milan, in Huron county.

On the trial, the plaintiff below put in evidence sundry warehouse re

ceipts given by Chase & Co. for wheat delivered at various times, amount

ing to upwards of six hundred bushels. The receipts were of similar

effect, the following being the first:

"Milan-, 0., Nov. 5, 1847.

" Received in Store from J. C. Washburn, (by Son,) the following ar

ticles, to wit : Thirty bushels of wheat.

" H. Chasb & Co."

It appeared that Cha«o & Co. were accustomed to receive wheat in

store from many owners ; to store it all in one common mass ; and to

ship wheat from that mass, at their own pleasure, from time to time.

Whenever the parties leaving wheat called for their pay, Chase & Co.

would, at their own option, either deliver the amount of wheat mentioned

in the receipts presented, or pay the highest market price at the time.

This was not only their mode of dealing, but was the custom of their

trade at Milan ; and the wheat of Washburn was received upon this ar

rangement. After Washburn had proved his delivery of wheat, and his

subsequent demand for either wheat or money, and the refusal to pay

either, by Chase, the latter offered evidence to show that his warehouse

was burnt in October, 1849, and that there was wheat enough then con

sumed in it, to answer all his outstanding receipts. Washburn offered

rebutting evidence, tending to prove that Chase had not sufficient wheat

at the time of the fire to answer all his receipts.

The counsel for defendant below asked the court to charge the jury

that, if defendant had sufficient wheat on hand at the time of the fire to

answer all his outstanding receipts, he was not liable ; and that neither

the mingling of the wheat, nor the shipment of it, would make him lia

ble, if at the time of the fire he had enough on hand to answer all out

standing receipts. The court refused this charge, and instructed the

jury, that if they should find that the wheat was received by the defend

ant on the agreement already explained, and if the wheat thus left had

been shipped and disposed of, the defendant could not be excused, unless

there was an agreement that the wheat subsequently purchased by de

fendant was to be substituted in place of that left by plaintiff, and to be

his property. And the court further charged that where a warehouse

man receives grain on deposit, with an understanding that he may if he

choose dispose of it, and that he will on demand pay money for it, or

return other grain—in case he disposes of it, he is bound to do the one

or the other; a subsequent purchase of grain, for the purpose of meeting

a demand for that first received, would not be sufficient to vest the pro

perty in the other party. To these charges, and to the refusal to charge,

the defendant's counsel excepted.

Bartley, J.—To determine which of the parties in this case shall sus

tain the loss of the property in question occasioned by the accident, it

becomes necessary to ascertain the true nature and character of the trans

action between them, and the rights created and duties imposed thereby.
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either a contract of sale, a mutuum, or a deposit. If a contract

i right of property passed to the purchaser on delivery, and the

article was thereafter held by him at his own risk. If a mutuum, the

absolute property passed to the mutuary, it being a delivery to him for

consumption or appropriation to his own use ; he being bouud to restore

not the same thiug, but other things of the same kind. Thus it is held,

that if corn, wine, or money, or any other thing which is not intended to

l>e delivered back, but only an equivalent in kind, be lost or destroyed

by accident, it is the loss of the borrower or mutuary ; for it is his pro-

l>erty, inasmuch as he received it for his own consumption or use, on

condition that he restored the equivalent in kind. And in this class of

cases, the general rule is, ejus est periculum, cujus est dominium. (Story

on Bailments, § 283; Jones on Bailments, 64; 2 Ld. Raym., 916.) But

it' the transaction here was a deposit, the property remained in the bailor,

and was held by the bailee at the risk of the bailor, so long as he ob

served the terms of the contract in so doing. But if the bailee shipped

the wheat and appropriated the same to his own use, in violation of the

terms of the bailment, before the burning of his warehouse, he became

liable to the bailor for the value of the property.

What, then, was the real character of the transaction between the

patties ? The receipt I suppose to be in the ordinary form of warehouse

receipts, and such as would be proper to be delivered by a warehouse

depositary of wheat to the owner, upon its being received into a ware

house, for temporary safe-keeping, and to be re-delivered to the owner on

d .m.uid. The obligation or contract which the law would imply as

against the warehouseman, on the face of such a receipt, would be, that

he should use duo diligence in the care of the property, and that lie should

re-deliver it to the owner, or to his order, on demand, upon being paid a

reasonable compensation for his services ; and if the warehouseman, uuder

such circumstances, should without the consent of the owner mix the

wheat with other wheat belonging to himself or other persons, and ship

the same to market, for sale, he would be liable to the owner for the '

value of the wheat thus deposited with him.

The -receipts themselves are silent as to the time the wheat was to be

kept, the price paid for its custody, when or how to be paid, whose pro-

}Xrly it was to be after delivery into the warehouse, and what disposition

was to be made of it. But it is claimed that, inasmuch as written re-

i  -eipts, whether for money or for other property, are always subject to

explanation by parol, that the terms on which this wheat was delivered,

can be explained by the declarations of the parties at the time of the

delivery of the first load of wheat, and also by the custom of trade which

prevailed among warehousemen at Milan ; and that by such explanation

it is shown that the real transaction was, that the wheat was received,

and, with the consent of the depositor, put in mass with other wheat of

the warehouseman, and that received of other persons, with the under-

standing that the wheat was to be at the disposal of the warehouseman,

either to retain or ship it; and that when the receipts should be presented

by the depositor, the warehouseman should either pay the market price

therefor, or re-deliver the wheat, or deliver other wheat equal in amount

and quality.
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If these terms weie incorporated into the contract, they could not have

excused the liability of the warehouseman in this case. The distinction

between an irregular deposit, or mutuum, and a sale, is sometimes drawn

with great nicety, but it is clearly marked, and has been settled by high

authority. In case of a regular deposit, the bailee is bound to return the

specific article deposited ; but where the depositary is to return another

article of the same kind and value, or has an option to return the specific

article, or another of the same kind and value, it is an irregular deposit

or mutuum, and passes the property as fully as a case of ordinary sale or

exchange. Sir William Jones says, "It may be proper to mention the

distinction between an obligation to restore the specific things, and a

power or necessity of returmng others of equal value. In the first case,

it is a regular bailment ; in the second, it becomts a debt." In the latter

case, ho considers the whole property transferred.

Judge Story, in his commentaries on the law of bailment, says, "The

distinction between the obligation to restore the specific things, and the

obligation to restore other things of the like kind and equal in value,

holds in case of hiring, as well as in cases of deposits and gratuitous loans.

In the former cases, it is a regular bailment; in the latter, it becomes a

debt or innominate contract. Thus, according to the famous laws of

Alfenus, in the Digest, 'if an ingot of silver is delivered to a silversmith

to make an urn, the whole property is transferred, and the employee is

only a creditor of metal equally valuable, which the workman engages to

pay in a certain shape, unless it is agreed that the specific silver, and

none other, shall be wrought up in the urn.' " (Story on Bailments,

§ 439.)

In all this class of cases, the risk of loss by unavoidable accident at

taches to the person who takes the control or dominion of the property.

When, therefore, Washburn's wheat was delivered to Chase & Co., and

became subject to their disposal, either to retain or ship it on their own

account, the property passed, and the risk of loss by accident followed the

dominion over it. (2 Kent's Com., 464. Hurd v. West, 7 Cow., 752 ;

Smith v. Clark, 21 Wend., 83 ; Norton v. Woodruff, 2 Comst, 153 ;

Mallory v. Willis, 4 ; ib. 77 ; Pierce v. Skenck, 3 Hill, 28 ; Baker v.

Roberts, 8 Greenl. R., 101 ; Ewing v. French, 1 Blackf., 354 ; Buffum

v. Merry, 3 Mason, 478.)

When the owners of wheat consent to have their wheat, when de

livered at a mill or warehouse, mixed with a common mass, each becomes

the owner in common with others, of his respective share in the common

stock. And this would not give the bailee any control over the property

which he would not have, if the wheat of each one was kept separate

and apart If a part of the wheat held in common belong to the bailee

himself, he could not abstract from the common stock any more than his

own appropriate share, without a violation of the terms of the bailment ;

and such a breach of his engagement could not be cured by his procur

ing other wheat to be delivered to supply the place of that thus wrong

fully taken. But if the wheat be thrown into the common heap, with

the understanding or agreement that the person receiving it may take

from it at pleasure, and appropriate the same to the use of himself or

others, on the condition of his procuring other wheat to supply its place,
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the dominion over the property passes to the depositary, and the trans

action is a sale, and not a bailment.

INSURANCE. ASSIGNMENTS. NOTICES.

Ad assignment by one partner to the other of his partnership interest in the insured property,
is not within the clause which prohibits assiRnments without notice to the company.

Notice to the agent of the company is notice to the company.

( Wilton v. The denote Mutual Inturance Company. New York Supreme Coutfi

General Term ; December, 1858. Not yet Reported.)

Two important questions in regard to insurance were raised in this

case.

1. Is an assignment by one partner to another of an interest in insured

partnership property, such an assignment as requires the consent of the

company ?

2. Is notice of additional insurance to an agent for effecting insurance,

notice to the company f

The insurance policy upon which this action was brought had been

issued by the defendants to the firm of A. H. Dixon and Co., on the goods,

&c., in their store. The firm was composed of A, H. Dixon and Samuel

G. Goes. Subsequent to the issuing of the policy, they dissolved partnership,

and Goss sold out to Dixon all his interest in the concern, some time after

which the property insured was destroyed by fire. Dixon, the surviving

partner, assigned the claim upon the policy to the present plaintiff. The

defendants contended that the assignment by Goss, one of the co-partners

to Dixon, of his interest in the concern, having been made without the

consent of the company in writing, rendered the policy void.

By th© terms of the policy it was provided, as usual, that the policy

should bo void if the insured should obtain other insurance on the pro

perty without notifying defendants and obtaining their consent endorsed

on the instrument. It appeared that Dixon had obtained a further

insurance, and that he gave notice of it to Park, the agent of the defend

ants, who endorsed acceptance of the same on the policy in suit. The

defendants contended that this was not notice to the company.

The verdict below was for the plaintiff, and defendants appealed.

Roosevelt, J.—In the contract of insurance perfect good faith is

indispensable. To guard against fraud underwriters almost universally

insist upon knowing who they insure and how much is insured, whether

by themselves or others. Hence the policy cannot be transferred, nor

the insurance increased, without their consent.

1. Is an assignment from one partner to another within the principle

on which the prohibition is founded ?

When underwriting for a firm, the insurers are presumed to know and

to be satisfied with each and every of its members. They are also pre

sumed to know that on the death of either of two partners the survivor

becomes for all purposes the sole legal, and, on a favorable state of the

account, the sole equitable owner of the partnership assets. They know,
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too, that on a voluntary dissolution of the firm, if one partner has drawn

out more than his share, the other will thereby have been made the sole

owner of the assets remaining. They, therefore, agree in effect, for such

is the legal inference, that a transfer of interest from one partner to another

is within the original understanding, and that it shall form no objection

to the right of recovery. It is an assent necessarily implied from the

nature of the contract, and given in advance, and therefore requiring no

subsequent notice.

, 2. The next difficulty in the case arises out of the alleged want of

noiice of the secoud insurance in the Columbus Company.

These Insurance Companies, it appears, are frequently and very natur

ally more anxious to obtain premiums than to pay losses. " Let each

man," say they in the nola bene printed at the foot of every policy,

" induce his neighbors to insure, and the security and business can

speedily be doubled." And in pursuance of the same system there are

established agencies in numerous and even distant placee, to such an

extent that every person dealing with them would seem from their by-laws,

to have an agent or rather the agent of the company, in his vicinity. Under

the circumstances, is not notice to such an agent, notice to the principal i

Every agent is presumed by law, and may also be presumed by all

persons innocently dealing with him, to jwssess every power neces

sary, or naturally incident, to his agency. In the case then of an insur

ance company systematically transacting, and even soliciting business,

at points remote from its primary location, what power might reasonably

be assumed to have been conferred by it upon a person permanently

established and publicly held out to the world, as " The Agent of the

Genesee Mutual Insurance Company," or rather, for that is the only

point necessary to be considered, was the power of receiving notice of

other insurances on the same property, and endorsing them on the policy,

among the reasonably to be presumed powers? That Dixon, the insured,

so supposed, is fully proved ; and that Park, the agent, entertained the

same belief, is shown by his endorsement on the policy, signed " G. L. M.

Park, agent." The policy provides that " notice shall be given to the

company," but specifies no particular agent through whom it is to be

given. It also provides that the insured " shall have the same endorsed"

on the instrument; but it does not say by whom the endorsement shall

be made. In the absence, then, of all express indication ou the part of the

company, what more natural on the part of the dealer than to look to

the agent in his vicinity, the person held out and publicly advertised as

such, by the company itself?

There is no pretence of fraud, no attempt was made at concealment,

no effort to recover from both companies in the aggregate, more than

the actual loss. The defence, therefore, in this point is purely technical.

Such defences, where there has been perfect dealing on the part of the

assured, in modern times are not favored by either judges or jurors ; nor

are they in accordance, as I conceive, with the true interests of insurers

' themselves, or with the general sense of the community. That sense is

usually common sense ; and it cannot be too often repeated, that common

sense ami common honesty are the true sources of common law.

Judgment entered on the verdict for the plaintiff.
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RE00RD1NG OF DEEDS. DEFECT IN INDEX.

IVnerc a mortgage deed was left with the town clerk to be recorded, and was duly copied at
length into the records, but through the neglect of the clerk was not indexed, and a subsequent
purchaser thereby failed to obtain actual notice of the mortgage,—Held, that his title was subject

to the mortgage.

[Curtis vs. Lyman; 24 Vt R., 336.]

This was a bill filed for the foreclosure of a mortgage against Edgerton

the mortgagor and Lyman, who was a purchaser under Edgerton. The

facts were as follows:—

Edgerton being indebted to the plaintiffs, mortgaged to them the

premises in question ; the mortgage was transcribed upon the book of

records of the town, on the 11th of June, 1835, and duly certified as

recorded, but no reference to the record was entered upon the index.

Subsequently the defendant Lyman, without actual notice of the mort

gage, and before the record of it was indexed, purchased the same land

of the mortgagor, his deed being recorded, Feb. 7, 1889. Both the

mortgage and deed were received for record and certified as recorded

by Edgerton himself, the mortgagor, who from March 1835, to March
1841, was• the town clerk; and the reference to the mortgage was first

entered on the index by the subsequent town clerk in 1844. There was

no evidence that the mortgagees had any knowledge of the neglect of

the town clerk to enter their mortgage on the alphabet. No objection

was made to the record, except the want of an index to it.

Hall, J.—The question is, whether the neglect of the clerk to index

the mortgage, shall render the record of it invalid, so as to postpone the

title of the mortgages to that of the subsequent purchase.

The determination of this question must depend upon the construction

of the statutes of 1797 in relation to the recording of conveyances, which

statutes were in force when both deeds were lodged in the town clerk's

office.

The 5th section of the act for regulating conveyances of real estate

specifies the several requisites of such conveyances. It declares " that all

deeds or other conveyances of any lands, tenements, or hereditaments, lying

in this State, signed and sealed by the party granting the same, having

good and lawful authority thereunto, and signed by two or more witnesses,

and acknowledged by such grantor or grantors before a justice of the

peace, and recorded, at length, in the clerk's office of the town in which

such lands, tenements, or hereditaments lie, shall be valid to pass the same

without any other act or ceremony in law whatever."

If the language of this statute were to be taken in its ordinary sense,

and serve to control our decision, there would seem to be but little doubt

of its effect. There would in regard to the mortgage appear to have

been a full and literal compliance with the words of the statute. The

mortgage had been transcribed at length in the town clerk's office, and

by the proper officer, and duly certified as recorded ; and that is what is

commonly understood as constituting a record of it.

It is however said, that although the ordinary signification of the word

VOL. II.— 17



258 [March,Condensed Reports of Recent Cases.

recorded may be satisfied by what was done in this case, yet, that the

act regulating town meetings and the choice and duty of town officers, is

to be construed as providing an additional requisite to the record of

conveyance—in other words, as in effect declaring that a deed shall not

be considered as recorded, until an index to it is entered upon the

alphabet.

No such language is, however found in that act, nor do we think any

intention to engraft such additional requisite upon a deed can be fairly

implied from the language used. The object of the act is to point out

the duty of the clerk, not only in I he making of a proper record of con

veyances, but also in furnishing facilities for their discovery, examination,

and use by all persons interested in them. And to secure the due per

formance of these duties the clerk is made liable to the party injured for

the neglect of them, and to the security of the party injured is superadded,

by a subsequent statute, the responsibility of the town. The index or

alphabet, which it is the duty of the clerk to have annexed to his book,

seems to bo one of the facilities to be used in making search for the

record, not a part of the record itself. It is his duty to have an index,

and to enter upon it a proper reference to every record of a conveyance,

and for any neglect to do so, he and the town are liable for the damages

any person may suffer by it. But it is not certain that any one will be

injured by the neglect, and therefore the record itself should not be void.

The clerk may know the place of the record, and may point it out to all

who may wish to examine it A purchaser may take his deed relying

alone upon the representations or covenants of his grantor, without

desiring to examine the records. An index, or the want of it, would seem

to be of no importance to him. So if without making any search, a pur

chaser should rely solely on the representations of the clerk, that the title

was clear, and those representations should knowingly be false, it is per

haps questionable whether he could be said to be injured by the want

of an index. The legitimate ground of complaint in such a case, would

probably be the fraudulent representations of the clerk.

There are many practical difficulties in the way of making an index

to the record an essential requisite to the validity of a title. The statute

provides for an "index or alphabet." Are the two words used synony

mously ? Or have they here, as they often have, different meanings ? Is

it indispensable that the index should be in alphabetical order? If so,

shall the name of the grnntor or grantee be alphabeted? It is obvious,

that if an index is held to be an essential part of the record, the way

will at once be opened for an embarrassing course of litigation in settling

by judicial construction, what shall constitute a sufficient index, and

what departures from a prescribed form shall render the record invalid.

And all this, perhaps, when there has been no real injury to any one in

.consequence of a defective index.

But if from the want of an index, or a proper entry upon it, the record

is to be inoperative, shall it be held absolutely void? If the reference to

it upon the index be not made the instant the record is completed, is the

record a mere nullity ? Or may the record be restored and made opera

tive by a subsequent entry upon the iedexi If so, when does the record

take effect ? If from the entry on the index, how is the true time to be
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shown ? Shall the clerk certify upon the record the time of the entry ?

That has never been done. The true time the record takes effect, must

then in all cases be left open to be proved by parol ! In this case it

appears that the plaintiff's mortgage was first alphabeted some time' in

August or September, 1844.

This evidence is quite too loose and uncertain, from which to deter

mine when a record is to beome operative. It is obvious, that if an

entry of a deed upon the index is held to be essential to the validity of

the record, that it must lead to inextricable confusion and uncertainty in

regard to the priority of conveyances. On the other hand, we do not

perceive but that the object of the statutes providing for the recording

of deeds will be fully answered by leaving anybody, actually sustaining

an injury from the want of an index, or by a defective one, to his statute

remedy against the clerk and the towns.

We are all agreed that the proper office of the index is, what its name

imports, to point to ike record, but that it constitutes no part of the record,

and we must consequently hold that the plaintiffs' mortgage became an

incumbrance upon the land from the time it was transcribed upon the

record, and that the defendant took his title subject to it.

The result is, that the decree of the court of chancery is to be affirmed.

RECORDING Of DEEDS. DEFECT OP INDEX.

Where a mortgage deed was left with the town clerk to be recorded, and'was duly. copied' at
length into the record, but through the neglect of the clerk was not indexed, and a subsequent
purchaser thereby failed to obtain actual notice of the mortgage,—Held, that the town were liable
to the purchaser for his damages incurred through his defect of title.

[Hunter vs. Wmdtor ; 24 Vt. R., 827.]

This was trespass on the case against the town of Windsor, for the

default of their town clerk.

This case is a sort of sequel to that of Curtis vs. Lyman, supra.

The declaration alleged that Edgerton executed and delivered to George

and Edward Curtis, a mortgage upon certain premises situated in the

town of Windsor ; that the Messrs. Curtis left the mortgage with Edger

ton himself as town clerk of Windsor, for record ; that Edgerton duly

recorded the mortgage, but did not make, nor was there ever made until

long after the 31st of March, 1845, any alphabet or index pointing to

the mortgage, or the record thereof; that on the 31st of March, the

plaintiff purchased a portion of the mortgaged premises from one White,

who then held title thereto, derived by deed executed by Edgerton, sub

sequently to the mortgage; that before completing the purchase, the

plaintiff examined the record of deeds in the town clerk's office of Wind

sor, and by reason of there being no index pointing to the mortgage, the

plaintiff was led to believe that thero was no incumbrance upon the

premises, and thereupon closed his purchase ; that the mortgage had been

since foreclosed by the Curtises, and the plaintiff had been compelled to

pay his portion of the amount due thereupon, and had sustained other

damages, for which he claimed to recover from the town.
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The defendants demurred to this declaration. The court below held

the declaration sufficient, and rendered judgment for the plaintiff, to

which the defendants excepted.

Isham, J.—The particular matter of default or negligence, of which

the plaintiff complains, is the neglect of the clerk to make and keep an

alphabet or index annexed to the book of records, and referring to such

deeds or instruments as are on record therein. And for the neglect of

the clerk in this particular, this action is brought

It is insisted by the defendants that it was no part of the official duty

of the clerk to make such index, and that in this case, his duties as town

clerk were fully discharged in recording upon the records of the town,

the mortgage deed of Edgerton to George and Edward Curtis, although

he did omit to enter the same on any alphabet or index, belonging to this

bouk of records. And the question presented on this demurrer is whe

ther that is an official neglect on the part of the town clerk, for which

the town is responsible.

The act of 1797 (Slade's Comp. 414, sec. 20) provides "That a book

or books, with an index or alphabet to the same, suitable for registering

deeds and other evidences of title to lands, and a book or books for

recording the proceedings of town meetings, &c., shall be kept in each

town in this State, and -which are to be provided by the clerk at the

expense of such town, and it is made the duty of the town clerk truly to

record all deeds and conveyances, writs, and executions, where by law it

becomes necessary." The intention of the Legislature in these provisions

is very evident, and it is the duty of the court to give such construction

to the act, as will carry such intention into effect

Two different sets of books are to be kept ; one exclusively for recording

evidences respecting titles to lands, with an index or alphabet to the same,

the other for recordiug the proceedings of town meetings, &c., and with

which no index is required. 'J he clerk certainly is not required to procure

an index in connexion with the book of records, for the purpose of effect

ing constructive notice of the execution and record of deeds, for that

object is accomplished by recording the deeds at length upon the

recoi-ds, although there has been a neglect to index the same. Curtis vs.

Lyman.

Evidently, therefore, the Legislature intended that the index or alphabet

should be kept in each town, for the definite purpose of furnishing an

easy and accessible facility by which any person can discover and obtain

actual notice of the existence of any deed, or mortgage, or evidences of

title to real estate thereon, so that all persons who may become purchasers

thereof, or who may wish to make advances on such security, may obtain

actual knowledge of the title and condition of the property. Such an

index or alphabet is of particular importance ; and it is not to be presumed

that such an important facility for the discovery of the true condition of

real estate was overlooked by the Legislature.

The act therefore was designed to effect two objects. In the first place

providing the means, and furnishing facilities for the discovery of, and

obtaining notice in fact, of such deeds, mortgages, and evidences of title,

as are placed on the records. And in the second place, to furnish the

proper evidences of constructive notice, when all other means before pro
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vided have failed in giving actual notice ; and when an injury has been

sustained by any one for a neglect in either respect, the town is liable

under the statute.

The statute imposes the duty upon the town clerk to record all deeds,

conveyances, writs, and executions, and to keep such books within his

town. It is true that in the specific enumeration of matters to be recorded,

no mention is made of the index or alphabet. But the general provision

is in these words ; "It is made the duty of each town clerk in this state,

to keep such books within his respective town." The words " such books"

evidently refer to all those which it was made the duty of the town clerk

to procure at the expense of the town. And in specifying those books,

the index or alphabet is particularly mentioned.

On this subject, the intention of the Legislature is too obvious to be

mistaken, and we conceive it would be a great departure from judicial

duty to defeat that intention by an illiberal or technical construction.

To carry into effect an intention so manifestly spread upon the face of

the act, the court, if necessary, would be warranted in departing from the

ordinary meaning and use of words, and would disregard grammatical

construction, for the object of the act is salutary, and necessary for the

safety of those who are interested in the evidences of title to real estate.

We have no hesitancy, therefore, in deciding that it was the duty of

the town clerk to provide such an alphabet or index, and to keep and

preserve the same for inspection and use, with the same truthfulness and

care that he is required to exercise in keeping the books of record.

CONTRACTS. NEGOTIATION BY MAIL.

A contract negotiated by mail, is formed when notice of acceptance of the offer ii duly deposited
in the post-office, properly addressed.

This rule applies, although the party making the offer expressly requires that if it is accepted,
speedy notice of acceptance shall be given him.

[ Vaxtar vs. Camp ; 14 Barbour's (N. Y.) Supreme Court R., 341.]

This action was for a breach of a contract to furnish a quantity of

barley to the plaintiffs.

It appeared upon the trial, that the contract upon which plaintiffs

relied, was formed, if at all, by mail communication. On the 22d of

August, 1850, the defendants, Messrs. E. and E. B. Camp, wrote to the

plaintiffs, Messrs. M. Vassar ife Co., offering to deliver to them at Albany,

between the 1st and 20th of October following, from 5000 to 10,000

bushels of barley, of a certain description. Their letter terminated with

the following sentence : " It being understood that if this offer shall be

accepted, speedy notice of the same be given us." To this letter Messrs.

Vassar & Co. replied under date of 26th of August, accepting the offer

of Messrs. Camp's letter, and inclosing a contract for the delivery of the

barley, signed by themselves, with a duplicate, which they desired the

Messrs. Camp to execute and return by next mail. In reply the Messrs.

Camp wrote on the 30th of August, taking some exceptions to the terms
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of the contract, and concluding as follows : " We have therefore inclosed

the contracts you sent us, and sent you others, with our signature, and a

duplicate for you to sign and send us. We have extended the period of

delivery to the 30th October, as there will be at least ten days' delay

from the date of your letter, before wo can receive and act upon your

reply. As soon as received, we shall send amongst the farmers, and

secure the first lots, even at an extra price." Messrs. Vassar & Co. replied

on the 4th September, returning the duplicate, sigued by themselves.

The plaintiff further called as a witness, one Booth, who was, when this

correspondence commenced, a clerk of Vassar & Co. He testified that

on the 4th September, 1850, he took from the post-office in Pough-

keepsie, where the plaintiffs carried on business, the letter of MessiB.

Camp of the 30th of August, containing the amended contract and the

duplicate ; that Mr. Vassar on the same day executed the counterpart

in firm name, and inclosed it in a letter directed to the defendants, the

Messrs. Camp, at Sackett's Harbor, which letter the witness, the same

evening, deposited in the post-office in Poughkeepsie.

The plaintiff then proved, by one Ostrander, a clerk in the Poughkeep

sie post-office at the time, that a letter left in the office the afternoon or

evening of the 4th September, would regularly have been mailed on the

5th ; that upon the 5th one letter, unpaid, was sent from that office to

Sackett's Harbor ; and that no other went from the office to Sackett's

Harbor on that day, or for some days before or after that date.

The plaintiff then proved by one Harris, postmaster at Sackett's Har

bor, in September, as appeared by his books, that but one letter reached

his office from Poughkeepsie on the 7th of the month, and that one was

mailed the 5th, and was unpaid. This was the only letter received from

Poughkeepsie for some days before and after, and was in the ordinary

course of mail. The defendants received their letters from the office of

this witness, and had a private drawer with a key which they kept, and

to which they always had access from the outside, and into which all

their correspondence was placed. Letters belonging to the boxes and

drawers were always deposited in them, immediately upon the receipt of

a mail. Witness had no specific recollection of this particular letter.

Various messengers came for defendants' letters, and no notice was taken

of those who came, as they helped themselves.

Upon this and other evidence, the judge charged the jury that the

maiu question in the case was as to the existence of a contract. There

was no dispute as to its breach, if one existed, and little as to the damages.

The jury would therefore find the following facts : First. Did the plain

tiffs send the defendants the counterpart of the contracts executed on or

about the 4th of September, 1850 ? Second. Did that counterpart arrive

at Sackett's Harbor, and was it put in the defendants' box or drawer?

Third. Did that counterpart reach the defendants ? The following

written verdict was found by the jury : First. That a letter from the

plaintiffs, containing a counterpart of the contract set forth in the plead

ings, was deposited in the post-office in Poughkeepsie, on the 4th of

September, 1850, directed to the defendants at Sackett's Harbor. Setofd.

That said letter, containing said counterpart, was transmitted to the post-

office at Sackett's Harbor, and was deposited in the box or drawer of the
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defendants, by the postmaster or his clerk, on or about the 7th of Sep

tember, 1850. Third. That they had not sufficient evidence that the

defendants received the letter from the box in the post-ofiicc at Sackett's

Harbor.

And thereupon the justice ordered and adjudged, that the plaintiffs

recover against the defendants the sum of $2,000 damages ; and that the

plaintiffs be allowed five per cent, on that sum, amounting to $100, by

way of additional costs.

S. B. Strong, J.—The contract was, I think, perfected, so as to make

it mutually obligatory upon the parties, when the duplicate executed by

M. Vassar ife Co. was deposited in the post-office at Poughkeepsie, on

the 4th of September, 1 850. The final proposal by the defendants was

made when they deposited their letter, inclosing the contract signed by

them, on the 30th of August. That proposal remained open and un

changed on the 4th of September, when it was accepted by the plaintiffs

iu the manner which I have indicated. The general proposition, that a

bargain through tho mail is closed when the party last agreeing binds

himself by any appropriate paper deposited by him in the post-office,

properly addressed to the other contracting party, was admitted on the

argument. It is based on the principle, that an offer made by one party

and accepted by the other, constitutes the contract. The assenting minds

of the parties then meet. (Mactier vs. Frith, 6 Wend., 103.)

But the counsel for the defendants contended on the argument that the

rule does not apply to this case, as their letters declared in effect that

they did not intend to be bound until they received an answer from the

plaintiffs, with a duplicate of the contract executed by them. In the

letter written by the defendants on the 26th of August, they say, " it being

understood that if this offer shall be accepted, speedy notice of the same

be given us." That undoubtedly made it a condition precedent to their

being bound, that their offer should be promptly accepted ; and it was

so. It was also necessary that speedy notice of the acceptance should be

given to the defendants. But the latter does not designate the manner

in which the notice should be given ; and as the previous correspondence

had been conducted by mail, it was reasonable to suppose that it was

intended that the notice should be given through the same channel.

Now what is giving notice by mail ? Undoubtedly, depositing a letter

containing the information properly addressed, in the post-office. This

notice was promptly given. Their counsel also relied upon a passage

contained in their letter, dated on the 30th of August, where they say in

reference to an expected reply accepting their offer, " as soon as received,

we shall send amongst the farmers, and secure the first lots " (of barley),

as indicating that they did not intend to be bound until such reply should

be received.

It seems to me, that this passage merely indicated what the defendants

intended to do, in accordance with their contract, when they should

ascertain that it had been perfected, and not the time when it should

become obligatory upon them. Had they intended that their negotiation

should differ from the ordinary rule, as to the commencement of their

obligation, they should have said so, in explicit language. If there is
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any doubt, it should upon the general principle be construed against the

parties using the uncertain terms.

CONTRACTS. EQUITABLE RELIEF.
,, • . . i .VI

Where there ii imbecility or woakness of mind, in one contracting; party, and plain inadequacy of
consideration iu the contract, equity wilt relieve the injured party from hii agreement, without
alrict proof of fraud or undue influence.

[Tracey vs. Socket; 1 Ohio State R., 64.]

This was a bill of review, filed to obtain a reversal of a decree rendered

in favor of Sacket against Tracey. The case upon the original bill was

as follows :

Sacket, in 1841, being a man of about eighty years of age, and of

infirm mind, conveyed his property, consisting of an eighty acre tract of

laud, three or four hundred dollars' worth of personal property, and a

pension of ninety-six dollars per annum, to Tracey ; in consideration of

which Tracey gave a written obligation to provide Sacket and his wife

with a comfortable support, during the remainder of their lives. He

soon after removed them to a house near his own, where they continued

to reside until 1843, when they abandoned it, and refused to be any

longer dependent on Tracey for their maintenance, alleging that he had

failed to provide them with a suitable support. The bill of Sacket was

filed to procure the conveyance of his property to Tracey to be set aside.

It appeared from the testimony, that prior to his contract with Tracey,

Sacket had made a similar arrangement with one Davis, which was

rescinded by mutual consent. Sacket was somewhat indebted to Tracey,

who, when the arrangement with Davis was rescinded, insisted upon

receiving some security for his claim ; and proposed that if no other

person would do it, he would take Sacket's property, and engage to

support him and his wife. The arrangement was accordingly made.

During the eighteen months which Sacket lived under the arrangement

with Tracey, he occupied a small log-house and lived frugally, himself and

his wife performing certain work for Tracey. The provisions furnished by

Tracey were supplied in small quantities at a time, and it appeared that

the supply was at times wholly insufficient. Tracey neglected to pay

certain debts of Sacket, according to his agreement. One witness testi

fied that in a conversation with Tracey in 1841, Tracey stated that he had

told witness's brother that his mind was so absorbed about making pro

perty that he had in some measure neglected his religious duties : apd

went on to state to the witness that he had made property fast, and

should " make a thousand dollars out of Sacket, the worst way he could

fix it."

Upon these and similar circumstances, the court set aside the convey

ance from Sacket to Tracey, required Tracey to account for the personal

property, and the rents and profits, gave him credit for the maintenance

he had furnished, and adjusted the account generally. Tracey now filed
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this bill for review and reversal of that decree. The error of most im

portance among those assigned, was : That the decree set aside the con

veyance without any proof of fraud on the part of Tracey in procuring it,

or of imbecility of mind on the part of Sacket.

Bartlev, J.—The contract between Tracey and Sacket was of such a

nature as would be properly regarded by a court of equity with scrutiniz

ing jealousy. To maintain it on the part of Tracey, in a court of equity,

even if divested of all circumstances of fraud or imposition, would require

of him the utmost good faith in the making it, and a strict performance,

characterized by a benevolent regard for the welfare of those who were

committed to his charge.

Proof of actual fraud upon the part of Tracey, or of insanity upon that

of Sacket, was not essential ill order to set aside the contract. It appears

to be a well settled general rule, that the acts and contracts of persons

who are of weak understandings, and thereby liable to imposition, will

be held void in courts of equity, if the nature of the act or contract justify

tlif conclusion that the party has not exercised a deliberate judgment,

but has been imposed upon, or overcome by cunning or undue influence.

(Gartside vs. Isherivood, 1 Brown Ch. K., 560. 1 Story Eq. Jur., § 238.)

Mental imbecility not amounting to absolute disqualification, induces a

vigilant and strict examination in chancery7, of the contracts made by one

laboring under it ; and when it is coupled with inadequacy of considera

tion, the two constitute such evidence of fraud as may be sufficient to set

aside a contract. (Cruise vs. Christopher, 5 Dana, 181; Whiteburn vs.

Hittes. 1 Munford, 557 ; Buffalow vs. Bnffulow, 2 Dev. & B. Ch. R.,

241 ; Dvnn vs. Chambirs, 4 Barb. Sup. (jL R., 376.) It is said that a

court of equity will not measure the size of men's understandings or'capa-

cities, there being no such thing as an equitable incapacity where there

is a legal capacity; and that the law will not relieve a man who is capa

ble of taking care of his own interest, except where he is imposed on by

deceit, against which ordinary prudence could not protect him. But

whatever weight this may be entitled to, and whatever may be its appli

cation, it is obvious that weakness of mind may constitute a very import

ant circumstance to prove that a contract has been obtained through

fraud, imposition, or undue influence. The strongest minds cannot

always protect themselves against deceit and artifice. The law requires

that good faith should be observed in all transactions between man and

man. And those who from imbecility of mind are incapable of guarding

themselves against fraud and imposition, are under the special protection

of the law.

The rule to be collected from all authorities, I take to be this : Where

there is imbecility or weakness of mind arising from old age, sickness,

intemperance, or other cause, and plain inadequacy of consideration—or,

where there is weakness of mind, and circumstances of undue influence

and advantage,—a contract may be set aside in equity.

Applying this rule, there is no difficulty in sustaining this decree on

the evidence in this case. There was great weakness of mind on the part

of Sacket, arising from extreme old age, increased, perhaps, by intemper

ance and sickness. There was clearly an inadequacy of consideration,

nnd an overreaching and undue influence on the part of Tracey, which in
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a court of equity, fully justified the setting aside of the contract. Besides

this, there was uot that strict and full compliance with the terms of the

contract ou the p.irt of Tracey, which good faith and the policy of tho

law required at his hands in a contract of this nature.

The terms of the contract required him not only to provide Saoket and

hi? wife with food and raiment, " but everything for their very comfortable

existence and support." And the nature of this contract required from

him, in the performance on his part, a kind and benevolent regard for

their dependent situation. He had no right to reduce them to a state of

servitude. True, he claims they consented to, and even solicited the

services imposed on them. This excuse is easily made by a person having

the control he had, from his position, over aged and weak-minded

persons.

The fiduciary situation assumed by him in the contract, enjoined upon

him an entirely different course of treatment ; and instead of having his

mind fixed upon the matter of speculating and making property out of

the arrangement, to the neglect of his " religious duties," his attention

should have been directed to the making of a suitable provision for the

dependent persons taken by him under his control.

The bill is therefore -dismissed.

DISABILITIES. INSANITY FROM DRUNKENNESS.

One who has lost hii memory and understanding is entitled to legal protection, whether such loss
is occasioned by his own misconduct or by an act of Providence.

[Wits vs. Tlie Connecticut ik Pastumpnic Kivert Railroad Company ; 24 Vt. R.,

424.]

This was a petition for a writ of certiorari.

It appeal's that the defendants had taken for their road, certain lands

of the petitioner, his damages being assessed by the commissioners of

appraisal as provided in the act by which they were incorporated. That

act provided that the owner of real estate, who should feel aggrieved by

the decision of the commissioners, might within ninety days from the

making of their decision, or from the removal of certain disabilities pre

viously mentioned, appeal to the county court. The disabilities specified

were those of "married women, infants, idiots, and insane persous." The

petitioner being dissatisfied with the award of the commissioners, appealed

from their decision, but not within the ninety days. It was objected to

the appeal that it was not taken in season ; but it was contended on

behalf of the petitioner, that he was insane at the time of the decision of

the commissioners, and that the appeal was taken in season, after the

removal of the disability. The facts were, that the petitioner had been,

during the time referred to, deprived of the proper use of his mental

faculties, as the result of continual intoxication. The county court dismissed

the appeal, and the petitioner thereupon made the present application.

Tsham, J.—In dismissing the appeal, the court evidently proceeded

upon the ground that no case would fall within that provision, short of
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settled frenzy, or positive distraction and delusion of minil, and when that

state was not produced by the party's own voluntary act or excess. That

provision of the act should evidently be liberally construed, and should

include all cases that are within its spirit as well as its letter. Lunatics

and persons non compos are not mentioned, and yet they would evidently

come within its provisions. The term insane, by a distinct provision of

our statute (p. 58, Sec. 6, and p. 407, Sec. 11), includes "idiots, persons

non compos, lunatics, and distracted persons," and this definition of the

term by statute is declaratory of the common law. In Co. Litt. 247,

there is given a classification of the different casts of mental derangement,

and in that, express mention is made of those who by inebriation have

deprived themselves of their memory and understanding. And whatever

may have been the rule formerly, that such a person was not within legal

protection, yet the law is now well settled otherwise, and so far as legal

capacity is concerned, it is immaterial from what causes such a state of

mind arises. It is the state of the mind itself, the law will notice, and

not the causes that produced it. (1 Story's Eq., 247, § 225. 2 Kent's

Com., 563. 5 Mason's U. S. R, 28. 2 Aik. R, 167. 16 Vt. 335 ) And

as the object of this provision of the act was to save the rights of those

who have not legal capacity to protect them, those who are deprived of

that capacity, from whatever cause it may arise, are included within its

provisions.

It is not, however, every stage of inebriation that is attended with

legal incapacity. It is not so when the individual is under a mere tem

porary excitement, unless it has been carried to an excessive degree, and

the party is deprived of his reason (1 Eq. Juris., § 231). Yet if by

such repeated practices his mind has become habitually diseased, his

perceptive powers seriously affected, ard he has become divested of

reason, he has then assumed the character of one deranged, and has lost

that legal capacity that renders him responsible for his acts. (3 Bac.

Abr., 526, a. Co. Litt. 247. Dean's Med. Juris., 585. Jac. Law Diet.,

371. 3 Amer. Jurist, 15.)

With these principles in view, we are led to the examination of

the question, whether this petitioner was in that state of mind that places

him within the saving provisions of this act. No one can read the

depositions and have any misgivings on the subject, for they are full as

to the extent of his inebriation, and the effect it had produced on his

mind. We learn as facts in the case, that for a long time the petitioner

was not only excessively intemperate, but to that extent as to render him

unfit to transact business that required thought or memory. That for

most of the time during the period in question, he was so crazy as to

require close attention to prevent his doing mischief. That he was

rapidly verging towards delirium tremens, and was incapable of deliberat

ing upon those matters with which his interests were connected. And

in -relation to the subject-matter of this appeal, we also learn "that the

members of his family often tried to talk with him about it, but could

never communicate anything to him, or make him understand anything

on the subject, until they were finally informed it was too late to do

anything." Such was his condition at the time the land was taken by

the commissioners, when it was apjn-aised, and notice given, and when
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the appeal was actually taken ; for it was taken by his sons, when he

was incapable of being consulted, but he was anxious to prosecute the

same when afterwards he had in some measure recovered the proper

exercise of his mind. It is difficult to conceive of a case, not merely of

excessive inebriation, hut of insanity and legal incapacity, arising there

from, if this is not one. If an action had been brought upon a bond

or contract executed during this period, no court would hesitate to find

a total want of that assent of mind necessary to make a binding con

tract; for such assent implies a "free and serious exercise of the

reasoning faculty, and the power, both physical and moral, of deliberat-

ing upon the matter, and weighing its consequences." (1 Paige R., 580.

Pitt vs. Smith, 3 Camp. R , 33. Fenton vs. HaUoway, 1 Stark. R., 126 ;

2 Aik. R., 167. Conant. v. Jackson, 16 Vt., 335. 1 Story's Eq. Juris. Sec.

221, 8, 9. And a party will be relieved from any conveyance or con

tract made under such circumstauces.

It would be exceedingly inconsistent to say, that the law under such

circumstances will protect an individual from liabilities arising ex con

tractu, and yet will not protect him in his title and enjoyment of his

real estate, or will suffer it to be taken from him by proceedings purely

in invitum for a greatly inadequate consideration, by a neglect to take

an appeal within a limited time, when, during that time, he was unable

to understand the nature of the proceedings instituted for that purpose,

or the consequences of his neglect. The right of the corporation to

take this land is given by the legislature in the exercise of their right of

sovereignty, and they are required by their charter, first, to negotiate

with the landholder as to the amount of the compensation ; this failing,

the property is to be appraised, subject to the right of appeal. In all

these proceedings there is required on the part of the landholder, the

exercise of as sound and healthy a mind, and of reason as unimpaired,

as is required in making any contract or disposition of his estate. And

after the land has been taken by the corporation, and appropriated to

their own use, it can but be regarded as a violation of moral duty to

permit it to be taken from him for an inadequate consideration, or to

deprive him, under such circumstances, of his right of appeal. We

think, therefore, the appeal should not have been dismissed, and that

the petitioner should have been permitted to prosecute the case under

that provisionof the act giving ninety days for appealing, after the disa

bilities thereinmentioned are removed.

EVIDENCE. RES GEST.E.

Where, in an action for breach of promise of marriage, the plaintiff, a female, had introduced
evidence lending to show an offer of marriage made to her by the defendant, and a preparation
for the marriage on her part,—Jfctd, that she was properly allowed to give evidence of her
own declarations made to her friends at the time of her preparations, and explaining their
purpose, as proof that her preparations were mode in acceptance of defendant's offer.

[Whetmorc vs. Mell ; 1 Ohio State R., 26.]

This was an action brought by a female for a breach of promise to

marry.
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On the trial it appears that a promise on the part of defendant was

proved by circumstances ; and evidence was also introduced by plaintiff,

tending to show that the defendant had " kept her company " for three

or four years, that the parties were then mutually attached, and that the

plaintiff had made some preparations for marriage' by purchasing bed

ding, &c. The plaintiff tfien offered evidence of her own declarations

made to her sister during the preparations, but 1n the absence of the

defendant, in order to show the mutuality of the contract. These

declarations were objected to, but admitted by the Court, " not for the

purpose of proving the contract of marriage, but for the purpose—if the

jury were satisfied that a contract had been proven on the part of the

defendant—of showing the mutuality of the contract."

Upon the evidence the jury found for the plaintiff. A motion for a

new trial, founded partly upon the exception to the evidence above

stated, having been overruled, the defendant appealed.

Corwin, J.—It is undoubtedly true, as a general rule of ovidence,

that the statements of a party in regard to the subject-matter of his own

suit are inadmissible, unless introduced by his adversary ; but this rule

is necessarily subject to many exceptions, and the admission or rejection

of such testimony must in some measure depend upon, and be governed

by, the nature of the case, and of the facts to be proven. Thus, it has

been frequently held, that when one enters into land, in order to take

advantage of a forfeiture, to foreclose a mortgage, to defeat a disseisin,

or th« like ; or where one changes his residence, or is upon a journey, or

leaves his home, or returns thither, or remains abroad, or secretes him

self, or does any act material to be understood, his declarations made at

the time of the transaction, and expressive of its character, motive, or

object, are regarded as " verbal acts, indicating a present purpose and

intention," and are therefore admitted in proof, like any other material

facts, leaving their effect to be governed by other rules of evidence

(1 Greenl. Ev., sec. 108). So the state of mind, sentiments, or disposi

tions of a person, at any particular period, may be ascertained from

his declarations and conversations at that time. (2 Hill, 248, 257.)

And no objection can exist to the admissibility of such evidence, so long

as the statements and declarations thus introduced are concomitant with, .

and explanatory of, the act or occurrence to which they relate. (Sessions

vs. Little, 9 N. H., 271.) But the reason of this rule by no means

applies to such statements as are merely narrative of a past occurrence,

and they are clearly inadmissible.

In the case under consideration, the plaintiff's acts of preparation for

the marriage were not objected to, and were properly admitted as evi

dence of her acceptance of defendant's promise to marry her. And

why exclude her statements at the time, explanatory of such acts of

preparation ? The latter are no more likely to be deceptive than the

former, but are the more reliable and satisfactory, because they are a

distinct, express, and binding admission of what would only be otherwise

ascertained by inference from unexplained acts.

Such statements, if made after a rupture between the parties, for

obvious reasons, would be inadmissible ; but the plaintiff in error has

not shown hy his bill of exceptions that the declarations so admitted
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were made at such a time, or under such circumstances, and in the

absence of such showing we will not presume that the court below ad

mitted such improper declarations.

It is contended by counsel for plaintiff in error, that the statements of

the party were admitted by the court to shpw the " mutuality of the

contract;" and that as mutuality is an essential element of every con

tract, evidence to establish the " mutuality " is evidence to establish the

contract itself, and that it was, therefore, improperly admitted. The

language by which the object of the evidence is expressed in the bill of

exceptions, may not be of the happiest selection, but the principle in

volved is quite clearly shown, and we do not stop to deal with the words

in which it is set forth. The defendant's promise was shown by other

distinct facts and circumstances ; and it was proposed to show plaintiff's

acceptance of it, by her preparation for marriage, together with her

statements to her sister explanatory thereof, and for this purpose ad

mitted by the court. The cases of Hutton vs. Monxell (6 Mod., 1 72),

and Peppinger vs. Low (1 Halst., 384), are in point, and fully sustain

the decision of the court below. The rule of evidence there established

for this description of cases is so reasonable in itself, and the reasons by

which it is maintained are so consistent with the habits and customs of

society, and the obvious proprieties of life, and have for so long a time

secured the sanction and approval of courts of justice, that we are

unwilling to disturb it. And when we consider the peculiar nature of

the contract thus sought to be established, and the circumstances of

secresy and confidence with which it is usually made and observed in

civilized iife, such acts and declarations as were admitted in evidence in

tins case, are frequently the only, and ordinarily the best and most satis

factory evidence of the existence of such an engagement. We are

unanimous in the opinion that there was no error in the ruling of the

court below.

BILL OF EXCEPTIONS. INFORMALITY.

On exceptions to the finding below, as "against the evidence,'> the Court of Appeal cannot say ft

is erroneous unless the evidence is all before them.
And it is not all before them where the only indication that the depositions and other papers laid
before them with the bill of exceptions, are the same papers referred to in the bill, consists in
a reference In the bill to the papers by artificial marks, as " A," •' B," kc.

[Butby vs. Unit ; 1 Ohio State R., 409.]

This was an action of assumpsit on a promissory note. On the trial,

judgment was rendered for the plaintiff, to reverse which this writ of

error was brought. A bill of exceptions was taken at the trial, which

was in the following words :—

"John R. Finn, Trustee of the late Stockholders of the Dank of Nor-

walk vs. George H. Busby and Madison W. Welsh : Be it remembered

that at the trial of this cause at the March term, A. D. 1849, of said

court, the plaintiff, to maintain the issue, gave in evidence the cognovit

and proof of notice, and rested. Thereupon the defendants gave in evi

dence the record of the judgment in Marion county, hereto attached,
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marked A, and also the statement of Mr. Finn, marked B, and rested.

The plaintiff, the testimony of C. D. Boalt, hereto attached, marked 0 ;

the record from Wood county, marked D ; the record of suit at law in

Marion county, marked E, and the record of chancery case from Marion

county, marked F. Upon which testimony the court found that the de

fendant did assume and promise, and assessed the plaintiff's damages at

$2,624 26. Thereupon the defendant made his motion for a new trial,

for the reasons therein assigned, which motion the court overruled ; to

which rulings and findings of the court the defendants excepted, and

prayed the court to sign and seal this their bill of exceptions, which is

accordingly done, and on their motion the same is made a part of the

record in this case.

'seal.] "E. B. Sadler, President Judge.

seal. " F. Sears.

8EAL. " F. WlCKHAM.

seal.' "E. Stewart.

Thubman, J.—Among the papers before us are sertain papers marked

respectively, A, B, C, D, E, F, and H ; but neither of them is, in any

way, attached to the bill of exceptions, nor does either of them bear any

file mark of any court, nor are they, nor either of them referred to in the

pleadings, or verified, or even alluded to in any return or certificate of

the clerk of common pleas ; in a word, we have nothing whatever from

which we can properly take notice that these papers are the same papers

mentioned in the bill of exceptions. We do not mean to say that it is

indispensable to copy into or actually attach to a bill of exceptions every

paper making a part of it (/licks vs. Person, 19 R., 446. Wells vs.

Martin, 1 Ohio State R., 386.) Such a description may be given of an

exhibit as to leave no doubt of its identity when found among the papers ;

but, on the other hand, the description may be so loose, that of a number

of papers each one will satisfy it just as well as any other. Thus, in the

present case, the bill stales that " the defendants gave in evidence the

record of the judgment in Marion county hereto attached, and marked

A ;" but no such record is attached or marked as filed, or mentioned in

the pleading, or referred to in any return or certificate of the clerk of the

court. It is therefore manifest that any record of any judgment of any

court in Marion county, and between any parties, satisfies the description

in the bill of exceptions, provided it is marked A. The same thing may

be said of the other exhibits. Any statement of Mr. Finn, marked B ;

any testimony of C. D. Boalt, marked 0 ; any record from Wood county,

marked D ; any record of any law suit in Marion county, marked E ; or

any record of any chancery case in that county, marked F, will come

within the description in the bill of exceptions ; and one just as well as

another.

As to the paper marked II, which purports to be a copy of a cognovit,

we see no pretence for calling it a part of the bill. The bill simply

states that the plaintiff below " gave in evidence the cognovit and

proof of notice, and rested." What cognovit i The pleadings say no

thing of such an instrument, and the bill does not refer to it by even an

artificial mark, or speak of it as on file, or give its date, or say who were
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the parties to it. This defect in the bill seems to have been subsequently

discovered, for after the present writ of error had been sued out, and was

pending in the court in bank, Busby & Welsh, at October term, 1851, of

Huron Common Pleas, procured the latter court to make the following

order :—r

" On motion to the court, and it appearing that this court, in signing

the bill of exceptions in said case, intended to make the cognovit filed in

saifl caao described in the declaration, and now remaining among the

papers in the same, and marked II, a part of said bill of exceptions at

the time the said bill of exceptions was signed and allowed : It is there

fore ordered that said cognovit be hereby made a part of said bill of ex

ceptions iti the above entitled case, and that this order be entered as of

the said .March tern), A. D. 1849, of this court, and certified to the court

in bank as a part of said bill of exceptions."

This is certainly a curiosity in the history of judicial proceedings.

The statute requires a bill of exceptions to be signed and sealed at the

term at which the exception is taken, and it cannot be done afterwards.

But the pl,\n here attempted is permissible, signing and sealing are unne

cessary, ami a mere journal entry will answer for a bill of exceptions;

and instead of the bill being perfected at the term in which the excep

tion is taken, as is required by the statute, it may be completed at any

subsequent term, even after the original papers are in the court of errors,

by a nunc pro tunc order, and that made by different judges from those

who signed aud sealed the bill. Such a proceeding is wholly unauthor

ized, and the order in question is a nullity. And here we may remark,

as showing how improvidently the order was granted, that it speaks of

the cognovit as- an instrument "described in the declaration," when in

truth the declaration makes no mention whatever of it."

It is clear, then, that we cannot look at the paper marked H, and con

sequently we have nothing before us to show the contents of the cogno

vit mentioned in the bill of exceptions. In other words, we have not all

the evidence given on the trial in the common pleas, if, indeed, we have

any of it, in a form that we can notice. And here it is to be observed

that the cognovit was a very material piece of testimony, for upon it,

with proof of notice, the plaintiff below rested in chief, and no question

appears to have been made but that he had thereby established, prima

facie, a right to recover.

The errors assigned amount in substance to this only, that the finding

of the court was against the evidence ; but as the evidence is not pro

perly before us, wo cannot say that the finding was erroneous.

We may add, however, that if the exhibits in question were all suffi

ciently made parts of the bill of exceptions, we should yet affirm the

judgment of the common pleas. •

His Honor gave the reasons for this conclusion somewhat at length,

and the judgment was affirmed. (
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CRIMINAL TRIALS. POWERS OF THE JURY.

The jury are not judges of the law In criminal trials under tho federal laws ; they ore bound to take
the law from the court.

[The United State* vs. Morris; 1 Curtis' (U. S.) C. C. R., 23.]

The defendant was indicted for a misdemeanor in aiding the escape

of a fugitive slave, Shadrach, who was hold by virtue of proceedings

under the act of 1850.

While one of the counsel for the defendant was addressing the jury,

he stated the proposition that, this being a criminal case, the jury were

rightfully the judges of the law, as well as the fact ; and if any of them

conscientiously believed the act of 1 850, commonly called the " Fugi

tive Slave Act," to be unconstitutional, they were bound by their oaths

to disregard any direction to the contrary which the court might give

them ; and he was about to address the jury in support of this assertion,

when he was stopped by the court, and informed that he could not be

permitted to argue this proposition to the jury ; that the court would

hear him, and if they should be of the opinion that the proposition was

true, the jury would be so informed by the court ; and the counsel then

addressed the court in support of the position.

Curtis, J.—The constitution of the United States, art. 3, sec. 2,

provides, that " the trial of all crimes, except in cases of impeachment,

shall be by jury." The counsel for the defendant maintains that, in

every such trial of a crime, the jury are judges of the law, as well as

of the fact ; that they have not only the power, but the right to decide

the law ; that, though the court may give its opinion to the jury

respecting any matter of law involved in the issue, yet the jury may •

and should allow to that opinion only just such weight as they may

think it deserves ; that, if it does not agree with their own convictions,

they are bound to disregard it, the responsibility of deciding rightly all

questions, both of law and fact, involved in the general issue, resting

upon them, under the sanction of their oaths.
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This is an important question, and it has been pressed upon the

attention of the court with great earnestness, by one of the defendant's

counsel. I have no right to avoid a decision of it. I proceed there

fore to state the opinion which I hold concerning it. The true question

is, What is meant by that clause of the constitution, " the trial of crimes

shall be by jury ?"

Assuming, what no one will controvert, that the tribunals for the trial

of crimes were intended to be constituted, as all common-law tribunals

in which trial by jury was practiced were constituted, having one or

more judges, who were to preside at the trials, and a jury of twelve

men, who were to form the other part, and that one or the other must

authoritatively and finally determine the law, was it the meaning of the

constitution that to the jury, and not to the judges, this power should

be intrusted ? There is no sounder rule of interpretation than that

which requires us to look at the whole of an instrument, before we

determine a question of construction of any particular part ; and this

rule is of the utmost importance when applied to an instrument, the

object of which was to create a government for a great country, work

ing harmoniously and efficiently through its several executive, legis

lative, and judicial departments. It is needful, therefore, before

determining this question, to examine some other provisions of the

constitution, which arc parts of the same great whole to which the

clause in question belongs. We find, in article 6, " This constitution,

and the laws of the United States which shall be made in pursuance

thereof, and all treaties made, or which shall be made under the

authority of the United States, shall be the supreme law of the land."

Nothing can be clearer than the intention to have the constitution, laws,

and treaties of the United States in equal force throughout every part

of the territory of the United States, alike in all places, at all times.

To secure this necessary end, a judicial department was created, whose

officers were to be appointed by the President, paid from the national

treasury, responsible through the House of Representatives to the

Senate of the United States, and so organized, by means of the supreme

court, established by the constitution, and such inferior courts as Con

gress might establish, as to secure a uniform and consistent interpreta

tion of the laws, and an unvarying enforcement of them, according to

their just meaning and effect. That whatever was done by the govern

ment of the United States should be by standing laws, operating equally

in all parts of the country, and binding on all citizens alike, was un

doubtedly intended by the constitution ; and any construction of any

particular clause, which would tend to defeat this essential end, is, to.

say the' least, open to very serious objection.

It seems to me, that what is contended for by the defendant's counsel

would have something more than a mere tendency of this kind. The

Federalist, in discussing the judicial power, remarks : " Thirteen inde

pendent courts of final jurisdiction over the same causes, arising upon

the same laws, is a hydra in government, from which nothing but con

tradiction and confusion can proceed." But what is here insisted on

is, that every jury impanelled in every court of the United States is

the rightful judge of the existence, construction, and effect of every law
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which may be material in the trial of any criminal case ; and not only

this, but every jury may, and, if it does its duty, must decide finally

upon the constitutional power of Congress to enact every statute of the

United States which on such a trial mnv be brought in question. So

that we should have, not thirteen, but a vast number of courts, having

final jurisdiction over the same causes arising under the same laws ;

and these courts chosen by lot out of the people, with no reference to

their qualifications to decide questions of law, not sworn to decide the

law, nor even to support the constitution ; and yet possessing complete

authority to determine that an act passed by the legislative department

is inoperative and invalid. The consequences of such a state of things

are too serious to be lightly encountered, and in my opinion the consti

tution did not design to recognize any such power by the clause in

question.

Some light, as to its meaning, may be derived from other provisions

in the same instrument. The sixth article, after declaring that the

constitution, laws, and treaties of the United States shall be the supreme

law of the land, proceeds, " and the judges, in every state, shall be

bound thereby."

But was it not intended that the constitution, laws, and treaties of

the United States should be the supreme law in criminal as well as civil

cases ? If a state law should make it penal for an officer to do what

an act of Congress commands him to do, was not the latter to be supreme

over the former ? And if so, and in such cases, juries finally determine

the law, why was this command laid on the judges alone, who are thus

mere advisers of the jury, but have no real power in the matter ?

It was evidently the intention of the constitution, that all persons

engaged in making, expounding, and executing the laws, should be

bound by oath to support the constitution. But no such oath is required

of jurors, to whom it is alleged the constitution confides the power of

expounding that instrument; and not, only construing, but holding

invalid any law which may come in question on a criminal trial.

I will state what is my own view of the rightful powers and duties

of the jury and the court in criminal cases, and then see how far they

are in conformity with the authorities, and consistent with what is ad

mitted to be settled law.

It is the duty of the court to decide every question of law that arises

in a criminal trial ; if the question touches any matter affecting the

course of the trial, such as the competency of a witness, the admissi

bility of evidence, and the like, the jury receive no directions ; they

have no more concern with it than they would have had if the question

had arisen in some other trial. If the question of law enters into the

issue, and forms part of it, the jury are to be told what the law is, and

they are bound to consider that they.are told truly ; that law they are

to apply to the facts, and thus passing both on the law and the fact,

they, from both, frame their verdict. Such is my view of the respective

duties of the different parts of this tribunal in the trial of criminal cases,

and I have not found a single decision of any court in England prior to

•the formation of the constitution, which conflicts with it.

Considering the intense interest excited, the talent and learning em
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ployed in England, near the close of the last century, when the law of

libel was under discussion in the courts and in parliament, it can not be

doubted that, if any decision, having the least weight, could ha\e been

produced in support of the general proposition, that juries are judge? of

the law in criminal cases, it would then have been, brought forward. I

am not aware that any such was produced. And the decision of the

King's Bench (Rex. vs. The Dean of St.' Asaph, 3 T. R., 428), and the

answers of the twelve judges to the questions propounded by the House

of Lords, assume, as a necessary postulate, what Lord Mansfield so

clearly ili>ulares, that by the law of England, juries can not rightfully

decide a |iiestion of law. It will be found that the great contest con

cerning what is known in history as Mr. Fox's Libel Bill, was carried

on quite a different ground by its leading friends ; a ground which,

while it admits that the jury are not to decide the law, denies that the

libellous intent is matter of law ; and asserts that it is so mixed with

the fact, that, under the general issue, it is for the jury to find it as a

fact. Such I understand to be the effect of that famous declaratory

law. (St. 32 Geo. III., c. 60.) The defendant's counsel argued that

this law had declared that, on trials for libel, the jury should be allowed

to pass on law and fact, as in other criminal cases. But this is

erroneous. Language somewhat like this occurs in the statute, but in

quite a different connection, and, as I think, with just the opposite

meaning.

" The court or judge, before whom such indictment or information

shall be tried, shall, according to their or his discretion, give their or

his opinion and directions to the jury, on the matter between the king

and the defendant, in like manner as in other criminal cases."

This seems to me to carry the clearest implication that in this and

in all criminal cases the jury may be directed by the judge ; and that,

while the object of the statute was to declare that there was other

matter of fact besides publications and the inuendoes to be decided by

the jury, it was not intended to interfere with the proper province of

the judge, to decide all matters of law. This is the received opin

ion in England, and the general rule that juries can not rightfully

decide the law in criminal cases, is still the law in England. (Par-

mitier vs. Copeland, 6 M. & W., 165 ; Levi vs. Milne, 4 Bing. R.,

195.)

I conclude, then, that when the constitution of the United States was

founded, it was a settled rule of the common law that in criminal as

well as in civil cases, the court decided the law, and the jury the facte ;

and this must have an important effect in determining what is meant

by the constitution when it adopts a trial by jury.

It is argued, however, that in passing the Sedition Law (St. 1798,

c. 74, s. 3), Congress expressly provided that the jury should have

the right to determine the law and the fact, under the direction of the

court, as in other cases, and that this shows that in other cases juries

may decide the law contrary to the direction of the court.

I draw from this the opposite inference ; for where was the neces

sity of this provision if, by force of the constitution, juries have both the

power and the right to determine all questions in criminal cases , and
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why are they to be directed by the court ? (Montgomery vs. The State,

110. R., 427.)

There is, however, another act of Congress which bears directly on

this question. The act of the 29ih of April, 1802, sec. 6, after enact

ing that, in case ot a division of opinion between the judges of the

circuit court, on any question, such question may be certified to the

supreme court, proceeds, "and shall by the said court he finally de-

dded. And the decision of the supreme court, and their order in the

premises, shall be remitted to the circuit court, and be there entered

of record, and have effect according to the nature of such judgment

and order." The residue of this section proves that criminal as well

as civil cases have been certified to and decided by the supreme court,

and persons have been executed by reason of such decisions.

Now can it be that after a question arising in a criminal trial has

been certified to the supreme court, and there finally decided, and their

order remitted here and entered of record, that when the trial comes

on the jury may rightfully revise and reverse this final decision 1 Sup

pose, in the course of this trial, the judges had divided in opinion upon

the question of the constitutionality of the act of 1850, and that after

a final decision thereon by the supreme court, and the receipt of its

mandate here, the trial should come, on before a jury, does the con

stitution of the United States, which established that supreme court,

intend that a jury may, as a matter of right, revise and reverse that de

cision ? And if not, what becomes of this supposed right ? Are the

decisions of the supreme court binding on juries, and not the decisions

of inferior courts ? This will hardly be pretended ; and if it were,

how it is to be determined whether the supreme court has or has not,

in some former case, in effect settled a particular question of law ?

In my judgment, this act of Congress is in accordance with the con

stitution, and designed to effect one of its most important, and even

necessary objects—a uniform exposition and interpretation of the law

of the United States—by providing means for a final decision of any

question of law ; final as respects every tribunal, and every part of any

tribunal in the country ; and if so, it is not only wholly inconsistent

with the alleged power of juries, to the extent of all questions so de

cided, but it tends strongly to prove that no such right as is claimed

does or can exist.

An examination of the judicial decisions of courts of the United

States since the organization of the government will show, I think,

that the weight of authority is against the position taken by the de

fendant's counsel.

His Honor cited and commented upon the following authorities in

support of his position. (3 Dall. R., 4 ; United States vs. Shine,

Baldw. R., 510; United States vs. Battiste, 2 Sumner, 240; People

vs. Catswett, 3 Johns. Cas., 337; People vs. Price, 1 Barb. S. C. R.,

566.)

The question has been very carefully considered, and extremely able

opinions upon it delivered by the highest courts in Indiana, New

Hampshire, and Massachusetts. (Townsend vs. The State, 2 Blackf.

(Ind.) R., 152; Pierce vs. The State, 13 N. H. R., 536; Common
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wealth vs. Porter, 10 Met. R., 263.) The reasoning of these opin

ions, so far as it is applicable to the question before me, has my entire

assent. The question is not necessarily the same in the courts of the

several States, and of the United States, though many of the elements

which enter into it are alike in all courts of common law, not bound by

some statute or constitutional provision.

It remains for me to notice briefly some of the arguments which are

relied on by the defendant's counsel in support of his position. It is

said that in rendering a general verdict of guilty, or not guilty, the

jury have the power to pass, and do in fact pass, on every thing which

enters into the crime. This is true ; but it is just as true of a general

verdict in trover or trespass ; and yet I suppose the right of the jury

to decide the law in those cases is not claimed. The jury have the

power to go contrary to the law as decided by the court; but that the

power is not the right, is plain, when we consider that they have also

the like power to go contrary to the evidence, which they are sworn

not to do.

It is "apposed that the old common-law form of the oath of jurors in

criminal cases indicates that they are not bound to take the law from

the court. It does not so strike my mind ; they are sworn to decide

according to the evidence. This must mean that they are to decide

the facts according to the evidence. But if they may also decide the

law, they are wholly unsworn as to that, and act under no obligation of

an oath at all in making such decision.

That it has been a familiar saying among the profession in this

country, and an opinion entertained by highly respectable judges, that

the jury are judges of the law as well as of the facts, I have no doubt.

In some sense I believe it to be true, for they are the sole judges of

the application of the law to the particular case. In this sense theirs

is the duty to pass on the law—a most important and often difficult

duty, which, when discharged, makes the difference between a general

and a special verdict, which, although they may return, they are not

bound to return. They are a co-ordinate branch of the tribunal, hav

ing their appropriate powers, and rights, and duties ; but it is not their

province to decide any question of law in criminal, any more than civil

cases ; and if they should intentionally fail to apply to the case the law

Lriven to them by the court, it would be, in my opinion, as much a vio

lation of duty as if they were knowingly to return a verdict contrary to

the evidence.

A strong appeal has been made to the court by one of the defend

ant's counsel, upon the ground that the exercise of this power by juries

is important to the preservation of the rights and liberties of the citizen.

If I thought so, I should pause long before I denied its existence. But

a good deal of reflection has convinced me that the argument drawn

from this quarter is really the other way. As long as the judges are

obliged to express their opinions publicly, to give their reasons for them,

when called upon, in the usual mode, and to stand responsible for them,

not only to public opinion, but to a court of impeachment, 1 can appre

hend very little danger of the laws being wrested to purposes of in

justice. But, on the other hand, I do consider that this power and
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duty of the court, authoritatively to declare the law, is one of the high

est safeguards of the citizen. The sole end of courts of justice is to

enforce the laws uniformly and impartially, without respect of persons,

or times, or the opinions of men. To enforce popular laws is easy ;

but when an unpopular cause is a just cause ; when a law, unpopular

in some locality, is to be enforced there, then comes the strain upon

the administration of justice; and few unprejudiced men would hesitate

as to where that strain would be most firmly borne.

I have entered thus at large into this important question, in the

course of a jury trial, with unaffected reluctance. Having been di

rectly and strongly appealed to, and finding that no judge of any court

of the United States had, in any published opinion, examined it upon

such grounds that I could feel I had a right to repose on his decision

without more, I knew not how to avoid the duty thus thrown upon me.

My firm conviction is, that under the constitution of the United States,

juries, in criminal trials, have not the right to decide any question of

law ; and that if they render a general verdict, their duty and their oath

require them to apply to the facts, as they may find them, the law given

to them by the court.

STATUTORY CONSTRUCTION. " ACADEMY."

A statutory provision, exempting from taxation u universities, colleges, academies, and school-
houses, does not exempt an u Academy of the Fine Arts."—So held in Pennsylvania.

[ The Pennsylvania Academy of Fine Arts vs. The County of Philadetphia.

Pennsylvania Supreme Court, 1854. Not yet reported.]

The Legislature of Pennsylvania, by an act passed in 1838, relative

to taxation, exempted from contributions to the support of government

" all universities, colleges, academies, and school-houses belonging to

any county, borough, or school district, or incorporation endowed or

established by virtue of any law of this commonwealth, with the

grounds thereto annexed. The Pennsylvania Academy of Fine Arts

now claimed the benefit of this exemption. The court below decided

against the claim, and the academy appealed. The single question

discussed by the supreme court was whether this claim was well

founded.

Lewis, J.—This court has repeatedly declared it to be a rule of the

public law that taxes shall be assessed in such manner that all the cit

izens may pay their quota in proportion to their abilities, and the ad

vantages they derive from society. All laws exempting any portion

of the people or property from bearing a proper share of the public

burdens, unless in consideration of adequate contributions to the com

munity in some other form, are therefore unjust. To create privileged

classes, and to exempt them from the payment of their just proportion

of the public taxes, is to lay increased taxes upon the other citizens ;

and, unless compensated for, by corresponding advantages to the pub

lic, is to- violate the duties of government. For this reason, statutes
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which strip the government of any portion of its prerogative, or give

exemption from a general burden, should receive a strict interpretation.

(11 Rep., 74 ; 8 Mod., 8; Cowper, 26.) No interests falling within the

general description of taxahle property can claim exemption from bear

ing their just proporlion of the public charges, unless the exemption be

so clearly expressed in the statute as to admit of no other construction.

It is never to be presumed that the legislature intend to lay unequal

burdens upon the people ; and their enactments are not to be construed

so as to produce that result, unless the intent is so plainly expressed as

to render it unavoidable. (Dwarris on Statutes, 669, 749, 750.)

With these principles in view, we arrive at the question. Is the

" Pennsylvania Academy of Fine Arts" one of the academies which the

legislature, in the act of 1 838, designed to exempt from taxation ? An

academy originally meant a garden, grove, or villa near Athens, where

Plato and his followers held their philosophical conferences ; but, of

course, we are not to adopt this as the present meaning of the word.

It has acquired, by the usage of modern times, a variety of meanings.

It is sometimes used to designate a school for teaching a particular art

or science ; but it is most commonly understood to mean a school or

seminary of learning (holding a rank between a university or college

and a common school), in which the arts and sciences in general are

taught.

The term college is likewise used in various senses, as, a college

of electors, a college of surgeons, or a college of cardinals ; but it is

commonly used to describe an edifice appropriated to instruction in the

languages and sciences in general. There is less diversity in the ap

plication of the term university. It is in common parlance and in legal

acceptation, as the word imports, " a place where all kinds of literature

are universally taught." (Jacob's Law Die, Webster.) But the term

school has been used in a variety of senses. The ancients had their

Socratic School, their Platonic School, and their Peripatetic or Ionic

School. In modern times we have singing schools, dancing schools,

riding schools, swimming schools, fencing schools, and even boxing

schools. But the term school-house, when used without qualification

or restriction, is generally understood to mean a place in which pri

mary instruction is given in arts, sciences, and language generally.

In which of these various senses did the legislature make use of

the terms universities, colleges, academies, and school-houses ? The

principles of justice, and the well-established rules of construction, are

in harmony in their response to this question. Where words in a

statute admit of several significations, one of which is reasonable and

just in its results, and another contrary to reason and justice, it is the

duty of the courts to adopt the former. As the privileges granted by

the statute necessarily impose an increase of the general burdens upon

the property not thus exempt, it must be presumed that they were in

tended only for those institutions which compensated for the grant by

contributing to the general benefit. The grant should not be carried

by construction beyond the consideration to be received for it. It is

true that the arts of painting and sculpture are refining and elevating in

their tendencies. They advance the fame and fortunes of all who are
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qualified for the beautiful creations which belong to them. Like the

kindred arts of poetry and music, they furnish " a joy forever" to those

whose tastes invite, and whose circumstances permit them to drink at

the Castalian fountain. But we make but indifferent progress in the

improvement of our moral sentiments if we desire to reap the pleasure*

and the profits of these refinements at the expense of others whose

tastes lead in a different direction, or whose circumstances preclude

them from participating in such gratifications. Every useful trade,

art, and profession may lay equal claim to support from the public cof

fers ; but until all are equally provided for, it is unjust to levy con

tributions upon the farmer, mechanic, and the laboring man for the sup

port of any particular occupation. The Academy of Fine Arts presents

us with pictures of life, with action. The Academy of Music, with its

proposed opera, may furnish us with pictures of life, without action.

We may differ in our estimates of the merits of these institutions ; but

we do not perceive much ground for any difference of opinion on. the

question whether it is just to wring from the labors of those who de

rive but little pleasure or profit from them, the taxes necessary for their

support.

The public charges are already sufficiently onerous. We are not

prepared to increase them, for purposes in which the people at large

have but small interest, until the legislature shall direct us to do so,

in language not to be misunderstood. As we have seen that the term

university means a place where all kinds of literature are universally

taught, and as it is plain that this was the sense in which the legisla

ture used the word, it may serve as a key to unlock their meaning

with respect to the other institutions for instruction enumerated in the

same clause. We have no doubt that the exemption was intended

only in favor of other institutions of inferior degree, but of the same

general character, and that the Academy of Fine Arts was not de

signed to be embraced in the grant.

STATUTORY CONSTRUCTION. " PERSON."

In North Carolina, a penal stainte does not embrace slaves for punishment, unless they are specified.

[The State of North Carolina vs. Tom; 1 Busbee's (N. C.) R., 214.]

The Rev. Stats, of North Carolina (ch. 34, $ 60), enact that if any

person shall directly or indirectly pass or attempt to pass, etc., any

false, forged, or counterfeit bill or note, etc., every such person shall

be adjudged' guilty of felony, and punished with fine, imprisonment, etc.

Under this provision the defendant, a slave, was indicted for passing a

counterfeit note. He demurred for want of jurisdiction in the county

court, where the prosecution was commenced. His demurrer was

overruled and he appealed to the superior court, where the judgment

of the county court on the demurrer was affirmed. The defendant

appealed from this judgment to the supreme court.
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Nash, C. J.—The only question we are called on to decide is,

whether the statute embraces a slave.

The word person, in its ordinary sense, is sufficiently comprehensive

to have that effect. In rerum nalura slaves are persons ; they are

human beings endowed with intelligence, and with the physical

organization appertaining to humanity. With us, however, they have

another being impressed upon them by the laws. They are a species

of property, and are governed by a code of laws different in many

respects from that which governs and regulates the conduct of the

white man—laws in their general character mild and benevolent, look

mg as well to their protection as to iheir restraint. While, therefore,

for most civil purposes, we regard them as property, at the same time

we guard their lives, limbs, and members with the same care that we

do those of the white popula.ion. In carrying out this humane policy,

the courts in putting a construction upon penal statutes, have adopted

the principle that slaves are not embraced, unless meniioned. They

are not embraced for punishment, but they are for protection.

In looking over the acts of the general assembly, we find that in

almost every instance when slaves are the object of legislation, they

are called either slaves, negroes, or persons of color, the latter designa

tion being mostly confined to free negroes. It is obvious that the

legislature recognized the principle that to bring slaves within the

sweep of a penal law, thry must be mentioned. When it is said they

are embraced for protection, though not named, it is meant that the law

protects them from illegal violence. Many other statutes might be

enumerated in which slaves are mentioned as slaves, where particular

acts are made criminal. In our opinion, the word person, as used in

the act of the assembly, under which this indictment is framed, does

hot extend to slaves.

The offense of the prisoner not being the proper subject of an indict

ment, neither the county nor the superior court had jurisdiction.

STATUTORY CONSTRUCTION. " SUBSCRIBED."

The New York stalnto of Frauds requires the memorandum of agreement to be rubtortbtrf" bj

the party sought to be charged ; instead of employing the word "signed"—Hetd, UuU it require*
a subscription imdtmtath or at Vie end of, the memorandum.

IJamct vs. Patten; 2 3elden's (N. Y. Court of Appeals), R., 9.]

i

This action was brought on a special contract for the sale and

delivery of a quantity of corn. The memorandum of the agreement

was in the following terms.

"Albany, March 12, 1847.

Mr. Thomas James Bought of M. and S. Pattbn.

" For the relief committee, 3,000 bushels yellow corn (fifty-

aix pounds per bushel), to' be delivered, at the opening of the

Hudson river navigation, at our store in Albany, at 81 cents

per bushel." tfStfSO.
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This memorandum was in the handwriting of S. Patten, one of the

defendants. The cause was tried by the court without a jury. The

plaintiff proved the price of the corn, and the tender of the same, and

the demand and refusal to deliver the corn ; and rested his case. The

defendants moved for a nonsuit on the ground that the contract was not

subscribed by the defendants, and on the ground that it was a contract

between the relief committee and the defendants. The judge over

ruled the motion and the defendant's counsel excepted. The judge

rendered a judgment for the plaintiff for $541 45. The supreme court

for the third district denied a motion for a new trial, and the defendants

appealed to this court.

Paige, J.—The principal question to be decided in this case is,

whether the memorandum of the contract entered into between the

parties was a valid note or memorandum of such contract within the

statute of frauds. The objection made to it is, that it was not subscribed

by the defendants, the parties to be charged thereby. ' The section of

the chapter of frauds contained in the revised statutes relative to con

tracts for the sale of goods and chattels declares that every contract for

the sale of goods, etc., for the price of $50 or more, shall be void ;

unless, 1, a note or memorandum of such contract be made in writing

and be subscribed by the parties to be charged ; or, 2, unless the buyer

shall accept and receive part of such goods, etc. ; or, 3, unless the buyer

shall at the time pay some part of the purchase money. (2 R. S., 136,

sec. 3.) The old statute of frauds, passed February 26, 1787, as well

as the British statute of 29 Charles II., ch. 3, were substantially in the

same words, with the exception of the word " subscribed." (1 Rev. L.

of 1813, p. 79, sec. 15; 1 Chit, on Con. 385.) Those statutes re

quired the note or memorandum to be signed by the parties instead of

being subscribed by them. Under the judicial construction of our old

statute and of the British statute, it was not necessary to the validity

of the contract or of the note or memorandum thereof, that it should be

signed at the end. It was held to be a compliance with the statute,

if the name of the party to be charged appeared in any part of the in

strument, either at the top, in the middle, or at the bottom, provided it

was placed there by the party himself or by his authority, and was

applicable to the whole substance of the writing. (Clason vs. Bailey,

14 John., 486 ; 12 John., 106, 7.) Thus the law stood at the time of

the revision. The revisers, in their notes to the 8th section of the

1st title of the chapter of frauds as reported by them, say it had been

held under the former statute of frauds, " that the literal act of signing

is not necessary, although the statute speaks of " signing." After set

ting out with this principle, the courts found themselves perfectly at

large as to what should be considered a signing. To prevent difficulties

of this sort hereafter, the revisers propose to require that these agree

ments shall be subscribed."

It is perfectly clear from the note of the revisers, that they intended

by the word " subscribed," to require the manual signing of the agree

ment at the end thereof, by the party to be charged. The legislature

under these circumstances retaining the word " subscribed," must be

understood to have done so, for the purpose of requiring an actual sign
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ing in writing of the agreement or memorandum thereof, underneath

the same. We can not now construe these sections of the chapter of

frauds as to dispense with the necessity of an actual subscription, with

out disregarding the plainly declared will of the legislature. It is the

office of the courts to administer the law as the legislature has declared

it ; not to alter the law by means of construction, in order to remedy

an evil or inconvenience resulting from a fair interpretation of the law.

The etymology and definition of the word subscribe show that its mean

ing, when applied to an instrument in writing, is the signature or writing

of one's name beneath or at the end of the instrument. I am aware

that the popular meaning of the word " signed," when applied to a contract

or other instrument, is generally writing one's name at the bottom ; and

that this is sometimes its literary meaning. But this is not so emphat

ically and universally its meaning as is the meaning of the word " sub

scribed." The derivation of that word from the Latin word subscribo,

shows that literally its meaning is, " to write under" or " underneath."

But this is not the derivative meaning of the verb "to sign." Such

meaning is, to write one's name on paper, or to show or declare assent

or attestation by some sign or mark.

I concede we are not always in the construction of a statute to be

controlled by the literary signification of words or their derivative sense ;

and that where they have not by long habitual construction received a

peculiar or technical meaning, they are to receive their natural and

ordinary signification. (Wain vs. Workers, 5 East, 10.)

In all cases, the intention of the law-maker in using the words is to

be sought after, and when that is ascertained, it must be followed with

reason and discretion in the construction of the statute. Wherever any

words are obscure or doubtful, the intention of the legislature must be

resorted to, in order to find their meaning. (Bac. Ab. Stat., I. 5.) In

the revision of the statute of frauds, no motive can be assigned for re

jecting a word, the legal meaning of which had been established by a

long line of adjudications, and substituting another, which had never

received a judicial interpretation, but which had a known limited

meaning ; unless it was to change the law or the construction of the

statute, so as to require an actual signing of the name of the party at

the end of the contract or oi the memorandum thereof, although in

common parlance the word " signed" in reference to a contract or other

instrument in writing is generally understood as a writing of the name

at the bottom ; yet now, neither in its ordinary or legal use is it confined

to that office ; but the word " subscribed" in its habitual use, and ac

cording to its signification, is limited to a signature at the end of an

instrument. It seems to me, therefore, that the legislature, by the sub

stitution of the word " subscribed" for the word " signed," intended a

change in substance of the statute of frauds, and to attain a greater

degree of certainty in contracts, by requiring an authentication, by an

actual subscription of the contract, by the party to be charged. This

alteration is more than a verbal one ; it is an alteration in substance ;

the rejection of a word which, by means of judicial interpretation, had

an extensive legal signification ; and the adoption of another in its

place, which had in its popular and literary use, and according to the
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general popular understanding, a known limited meaning. According

to the familiar rules of construction, this substituted word must receive

its natural and ordinary signification. (5 East., 10; Bac. Ab. Stat.,

I. 2.) And if that is accorded to it, the contract must now be authen

ticated by a manual signature at the end. In neither a popular, literary,

or legal sense are the words " subscribed" and " signed" synonymous.

(Merritt vs. Clason, 12 John., 102.)

Gardiner, J.—The contract in question was not subscribed, within

the meaning of the 3d section of the statute of frauds. The word sign,

primarilv means any written authentication of a contract, by the person

to be charged. Business men, when speaking of the signature to a

note, mean an undersigning, and most men out of the legal profession

would consider a contract, with the contractor's name at the commence

ment instead of the close of the instrument, as unexecuted. The courts,

in declaring that a signature might be in any part of the instrument, if

the intention of the contractor was manifest, did not therefore depart

from the primary signification of the word, but from the meaning in

which it was generally accepted.

In the revision of the statutes, the legislature intended to substitute

the popular meaning, for one adopted by judicial construction. They

did this by a change of phraseology, in substituting " subscribed," which

indicates the making of a particular kind of signature, for " signed,"

which applied to every species of written authentication. I do not

doubt the intention in changing the phraseology of the statute.

The judgment of the court should be reversed.

STATUTE OF LIMITATIONS. ACKNOWLEDGMENT OF DEBT.

Where an acknowledgment of indebtedness merely referred in gpneral terms to a claim, but did
not specify any particular sum as due, and there was wanting other evidence of the amount of
the debt—£Md% that the acknowledgment was insufficient to take the case out of the statute.

[Sheeler vs. Suter. Pennsylvania Supreme Court, 1854. Not yet reported.]

This action was brought in 1852 by Sheeler against William Suter,

as administrator of Daniel Tarr, to recover for services rendered by

Sheeler to Tarr, from 1831, when plaintiff commenced living with

Tarr, until 1845, when he left. It appeared from the whole evidence

that Sheeler lived with Tarr under a contract for monthly wages ; and

also, that during a considerable part of the period referred to, the

plaintiff was in the employ of Holin Tarr, a son of Daniel.

The defendant pleaded the statute of limitations, to meet which the

plaintiff relied upon an acknowledgment of the debt within six years.

The testimony on this point was that of one Daniel Tarr, son of Colin,

and grandson of defendant's intestate. The witness stated that after

Sheeler left his grandfather's service, the latter desired him to come

back. He thus described the interview :

" The fall before the old man died, two or three months before he

died, he and Sheeler had a conversation at Tarr's house. Daniel Tart
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and Sheelcr were out at the corner of the house ; I was a couple of

steps off ; Tarr asked Sheelcr to come back and live with him ; Sheeler

said he would see about it, probably he would come. The old man

said, ' / know, John, the people arc persuading you to sue me ; you know,

John, I hare always promised to pay you.' Old man said again he knew

the people were trying to get him to sue ; that he always promised t®

pay him for his labor ; he said he was not able to pay him then, he did

not expect to be here long, and he would leave enough after his death

to pay him ; I don't know whether Sheeler went back to work. Old

Mr. Tarr died in January, 1852."

The defendant's counsel requested the court to charge that there

was no evidence of such an acknowledgment of the debt within six

years as would take the debt out of the statute. The court, in answer

to this point, said, " The declarations of Daniel Tarr, junior, if he is

believed, would be a sufficiently distinct acknowledgment. He spoke

expressly of the pay for his labor."

Under this instruction, the jury found a verdict for the plaintiff for

$2,079 75, and the defendant appealed from the judgment rendered

thereupon. The question was whether the acknowledgment was suf

ficient.

'Woodward, J.—Whether founded on presumption of payment, sup

posed loss of evidence, or the policy that would suppress litigation and

promote repose, the statute of limitations is an express legislative offer

to the debtor, of means, not to extinguish his debt, more than six years

old, but to defeat any action for its recovery. But the offer must be

accepted. The statute is a bar only when it is pleaded, and as it may

be waived in pleading, so may it be by matter in pais. Inasmuch,

however, as the indemnity offered to the debtor is based on a regard

for individual and particular justice, and on considerations of public

policy which long experience has sanctioned, the evidence of waiver

ought to be clear on every point essential to constitute liability. Ac

knowledgments of a debt which are consistent with a promise to pay,

are said to amount to a new promise, but that this is not true, is proved

by our always suing on the original contract, and never on the new

promise. Still, however, whether they be regarded as evidence of a

new promise, or only as a waiver of the statutory defense against the

old one, they manifestly ought to be so full and precise as to enable a

court to apply them exactly as the party making them intended they

should be applied. When a debtor waives the benefits of the statute

in pleading, there is no doubt about his intention ; but when he pleads

it, and it is sought to strip him of its protection, by evidence, let it be

shown when and where he surrendered it, and that the surrender had

respect to the very claim now in suit. (See an essay on the Statute

of Limitations in L. J., July, 1848, 63.)

If the evidence prove no recognition of an amount, or of the instru

ment of indebtedness, or of other circumstances of identification, how

can a court and jury, sitting to administer justice, be expected to apply

it to the specific debt in suit ?

This case illustrates the difficulty. It was shown that for a consider

able portion of the fourteen years, for the labor of which this suit was
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brought, the plaintiff was not in the service of the intestate, but of his

son, Colin Tarr. Did the acknowledgment of old Daniel Tarr, as

proved by his grandson, relate to the time Sheeler had worked for

both him and Colin, or only to the time he had wrought for himself?

He acknowledged his indebtedness ; but under the evidence it would

be gross injustice to measure that by the whole fourteen years, because

part of that time had been given to Colin. But how much ? The

evidence does not answer. What the relations between the three men

were, and how much labor at $7 or $8 a month was performed for the

old man, and how much for Colin, at that or some other agreed rates,

are points on which the acknowledgments throw not a ray of light, and

which are unascertained by all the evidence in the cause. It was not

the purpose of the acknowledgments to enlarge the liability, but only

to revive it. Its extent was doubtless well understood by the parties,

but it was not shown on the trial, and therefore the plaintiff ought not

to have recovered. Judging from its amount ($2,079 75), the verdict

must have been for the whole period, with interest superadded, and

that in a case where the only thing clear as to the extent of the parties'

indebtedness is, that it did not cover the whole period.

The case, then, upon all the evidence, left the statute of limitations

m full force—that is, to put it more clearly, the plaintiff having failed

to prove that the defendant's intestate had acknowledged the debt sued,

the statute barred the action, and the court ought so to have instructed

the jury.

The judgment is reversed, and a venire de novo awarded.

DEEDS. RULES OF CONSTRUCTION.

The court will lake paint to construe the words used In a deed in such a way at to effect the Inten
tion of the parties, however nnskillfully the Instrument may be drawn.

Bat a court of law can not exchange an intellifriblo word plainly employed in a deed, for another,
however evident it may be that the word used was used by mistake for another.

Examples of lay conveyancing. Two cases.

[I. Cobb v6. Hints; 1 Busbee's (N. C.) U., 843.]

This was an action of ejectment.

In 1839, the lessor of the plaintiff, Cobb, upon the marriage of the

defendant, Hines, with his daughter Cartha, had executed to him an

instrument, of which the material portion was as follows :

" Know all men by these presents, at I. Enoch Cobb, for the incon-

xideration of the good will, favor and affection, that I bear to Rewards

my son and law James M. Hines, I give-to the said James M. Hines

the following negroes, etc. In witness whereof I hereunto set my

hand and seal this 23 February 1839.

(Signed) E. Cobb. [Seal.]

" I also place and set over and appoint James M. Hines agent of

the hereafter-named property, to be to use and benefit of my daughter

Cartha, and the lawful heirs of her body to them and their successors,

to wit, Patsy, Winny, Ellick, little Kedar, Abram, and Smithea, and

TOL. II.—19
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the following tracts of land (describing them) in witness whereof, I

hereunto set my hand and seal this 23d day of February 1829.

Witness, (Signed) E. Cobb. [Seal.]

A. G. Jernigan

his

Thomas + Dail

mark."

The deed was duly acknowledged and registered.

About ten years after the execution of this instrument, Cartha died,

leaving three children living at the commencement of the suit. In

May, 1852, Cobb, the real plaintiff, demanded from Hines possession

of the land, and upon the refusal of the latter to surrender it, this ac

tion was commenced. It was tried upon an agreed statement of facts.

The court below rendered a pro forma judgment for the plaintiff, and

the defendant appealed.

Battle, J.—The deed under which the defendant claims, and by

virtue of which he seeks to defeat the recovery of the plaintiff's lessor,

is, as must be admitted, very informal. It is untechnical, ungrammat-

ical, and totally at variance with all the recognized rules of orthography,

and yet it may be valid, if " there be sufficient words to declare clearly

and legally the party's meaning." (2 Black. Com., 298.) It is now

our duty to inquire whether the words contained in this deed be suffi

cient to enable us to pronounce what is the party's meaning. It may

facilitate our inquiries to recur to fundamental principles, and ascertain

what rules have been established by the sages of the law, for the con

struction of deeds. The three following, given by Blackstone (2 Black.

Com., 379), and supported by many authorities, will be sufficient for

our purposes :

1 . " That the construction be favorable, and as near the minds and

apparent intents of the parties as the rules of law will admit. For

. the maxims of the laws are, that verba intentioni debent inservire ; and

benigne interpretamur chartas propter simplicitatem laicorum. And

therefore the construction must also be reasonable, and agreeable to

common understanding."

2. " That quoties in verbis nulla est ambiguitas ibi nulla expositio

contra verba fienda est ; but that where the intention is clear, too mi

nute a stress be not laid on the strict and precise signification of

words ; nam qui haret in litera, hteret in corticc. And another maxim

of law is, that mala grammatica non vitiat chartam ; neither false En

glish nor bad Latin will destroy a deed."

3. " That the construction be upon the entire deed, and not merely

upon disjointed parts of it. Nam ex antccedentibus et consequentibus

fit interpretatio. And therefore that every part of it be, if possible,

made to take effect, and no word but what may operate in some shape

or other. Nam verba debent intclligi cum effectu, ut res margis valeat

quam pereat." (See Smith vs. Parkhurst, 3 Atk. R., 135, Preston

ed. of Shep. Touch., vol. i., p. 87 ; Bronson vs. Paynter, 4 Dev. &

Bat. R., 393 ; Armfield vs. Walker, 5 Ire. R., 58 ; Davenport vs.

Wynne, 6 Ire. R., 129 ; Kea vs. Robeson, 5 Ire. Eq. R., 373 ; Brook*

.vs. Ratcliff, 11 Ire. R-, 321.)
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Now if we apply these rules and principles, plainly deducible from

them, to the deed under consideration, we think that the intention of

the parties may easily be ascertained from the words which they have

employed. In the first part of the instrument the donor gives, in lan

guage which admits of no doubt, certain slaves to his son-in-law, de

claring that he so gives them, because of the good-will, favor, and affec

tion which he bears toward him.

He then proceeds : " I also place, and set over, and appoint James

M. Hines (the defendant, his son-in-law) agent of the hereafter-named

property, to be to the use and benefit of my daughter Cartha, and the

lawful heirs of her body to them and their successors, to wit," etc.,

naming certain slaves, and the tract of land now in dispute. The de

fendant's counsel contends that these words contain, in substance, an

effect, a covenant by the plaintiffs lessor, to stand seized to the use of

his son-in-law, or of his daughter, the defendant's wife ; that the con

sideration is either expressed in the deed, by means of the reference

to that recited in the first part, or that it is implied from the relation

ship of the parties apparent in the deed ; that the relationship is a good

consideration, sufficient to raise a use, and that therefore the deed is

effectual to transfer the land either to the daughter or son-in-law, and

in either case the plaintiff's lessor can not recover. For these posi

tions the counsel cites the following authorities : (Bac. Ab., tit. ; Cov.

Letter, A. Piatt, on Cov., 3 ; 3 Law Library, Bedell's case, 7 R., 40 ;

2 Saund. on Uses and Trusts, 81 ; Milbourne vs. Simpson, 2 Wils. R.,

22 ; 2 Pres. Shep. Touch., 512, 31 Law Library.)

The counsel for the plaintiff's lessor, on the other hand, contends

that the words relied on by the defendant are unmeaning, that no cov

enant is expressed, and that none can be implied, because it would be

repugnant to the idea of an agency in the son-in-law, that no sufficient

consideration appears to raise a use either to the daughter or son-in-

law, and that the instrument is therefore void and of no effect ; and he

cites in support of his argument Co. Litt., 49, A. ; Spriggs vs. Hawks,

5 Ire. R., 30. We think it is clear that the plaintiff's lessor intended

to give to his daughter and the heirs of her body, or to his son-in-law

for the use of his daughter and the heirs of her body, the land and

slaves mentioned in the second part of the instrument in question.

This appears plainly from the fact, that having given certain slaves to

his son-in-law, in the first part of the deed, he commenced the second

part with saying, " I also place, etc., James M. Hines, agent of the

hereafter-named property, to be to use and benefit of my daughter

Cartha," etc. What could he mean if he did not intend his daughter

to have the use of the property which he proceeds to enumerate. The

authorities cited clearly show that no particular words or form of ex

pression are necessary to create a covenant. They show that the re

lationship of the parties, appearing on the face of the deed, is sufficient

to manifest the consideration and raise a use ; and that relationship by

affinity to a son-in-law is a good consideration. Why, then, can not

the deed operate according to the intention of the covenantor ? The

,parties to the deed are certain ; the property intended to be conveyed

is certain ; and yet we are told that because the son-in-law is ap
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pointed agent instead of trustee for the daughter, or because he stands

between the father and his daughter, the property can not go to her

use. To this objection we give an answer in the emphatic language

of Lord Chief Justice Willes, in the case of Smith vs. Parkhurst :

" Another maxim is, that such a construction should be made of the

words of the deed as is most agreeable to the meaning of the grantor ;

the words are not the principal ihing in a deed, but the design and in

tent of the grantor ; we have no power, indeed, to alter the words, or

to insert words which are not in the deed, but we may and ought to

construe the words in a manner the most agreeable to the meaning of

the grantor, and may reject any words that are merely insensible.

These maxims are founded upon the greatest authority, Coke, Plow-

den, and Lord Chief Justice Hale ; and the law commands the astutia,

the cunning of judges in construing words in such a manner as shall

best answer the intent ; the art of construing words in such a manner

as shall destroy the intent, may show the ingenuity of, but is very ill-

becoming, a judge.'' In the deed before us, the intent of the father to

give property to the use of his daughter is plain, and that intent may

be effectuated by construing the word agent to mean trustee, and it

may be so construed without doing much violence to its proper

meaning.

We think that we can do this, and that we ought to do it, and thus

escape the condemnation pronounced upon judges who exercise their

ingenuity in construing words so as to destroy, instead of to give

effect to, the intention of the parties as manifested in their deeds.

Whether the operation of the deed was to vest the legal estate in the

defendant in trust for his wife and her heirs, or whether she took the

legal estate so as to give him a life estate as tenant by the courtesy, the

lessor of the plaintiff can not recover. The judgment in favor of the

lessor must therefore be set aside, and judgment of nonsuit be entered

according to the case agreed.

[II. HagUr vs. Simpson, 1 Busbee's (N. C.) R , 384.]

This was an action of covenant brought upon a deed of bargain and

sale executed by the defendant in 1834, conveying to the plaintiff a

tract of land.

Upon the trial, at the circuit, the plaintiff offered in evidence a gran',

from the state to one Samuel Smith, dated 30th September, 1829, em

bracing the greater part of the tract of land conveyed by the said deed

of the defendant. The plaintiff further showed a deed from said Smith

to one Brandon, and the record of a suit in ejectment against the plain

tiff on the demise of said Brandon, and a verdict and judgment for the

plaintiff's lessor therein, at September term, 1840. It appeared that

Haglcr, soon after this recovery, voluntarily abandoned the premises,

no writ of possession ever having been issued.

The plaintiff relied on certain clauses in the deed as constituting

covenants of seizin and quiet enjoyment. Those clauses were as fol

lows : " And the said David Simpson now, at the time of selling and

delivering these presents, is signed of a good, pure, perfect rite, free
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and clear from all incumbrance whatever, to the said Paul Hagler or

assigns forever, and that the said David Simpson doth oblige himself

at all times, his heirs, executors, etc., power to warrant and defend

said land and premises from any lawful claim of any person or persons

whatever, but to the said Paul Hagler, his heirs," etc.

His Honor, the presiding judge, was of opinion that the words of

the deed did not express a covenant of seizin, and could not be so con

strued, and that there was no eviction to warrant a recovery upon the

covenant for quiet enjoyment. Instructions to this effect having been

given to the jury, the defendant had a verdict, and from the judgment

rendered thereon the plaintiff appealed.

Pearson, J.—The question is, Does the deed contain a covenant of

seizin ? This depends upon whether " signed" can be made to be or

to mean " seized."

We have a strong impression that " signed" was written instead of

" seized," just as " selling" was written instead of " sealing," by reason

of the ignorance of the draftsman who was copying from some old

deed ; and possibly the plaintiff can have relief in another forum,

which "acts upon the person and applies itself to the conscience," and

does not permit advantage to be taken of mistake or accident. But

this court has no power to change one word of known and definite

meaning into another. There are no statutes of " feofail and amend

ments" in regard'to deeds, and we must take them as they were made

by the parties.

Wrong spelling does not vitiate when there is idem sonans, and the

letters used do not make some other word of known signification. But

the difficulty here can not be removed on the idea of bad spelling ; for

there is not the idem sonans, and the letters (which are written in a

plain hand) make the word " signed."

It is true, when a deed can not take effect in the mode it purports

to have been intended to operate, but can take effect on another mode

of conveyance, the court will so- construe it, tit res majis valcal ; but

this rule does not bear upon the present case. So the conjunction

" or" will be read " and," and vice versa, when the construction of the

the sentence and the obvious meaning show that the intention was to

connect and not to put apart the words or sentences.

In the case before us, no aid can be derived from the construction

of the sentence, and there is no legitimate mode of ascertaining the

meaning except from the words used ; so it is the dry and naked ques

tion, Has this court power to change the word " signed" unto " seized,"

when it is called on to construe a deed ?

There is no authority, and we can see no ground upon which such a

power can be maintained.

His Honor also concurred with the judgment of the court below,

that there was no evidence of eviction.
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SEALS. STAMPED IMPRESSION.

A stamp impressed upoo an instrument by way of seal, is good as a seal, If it creates a durable
impresehm in the lexturv of the paper.

[I. Pillow vs. Raberti; 7 English's (Ark.) R., 822.]

This was an action of ejectment. Upon the trial below, the defend

ant offered in evidence a deed conveying the land in dispute to himself.

The deed purported to have been acknowledged before the clerk of a

circuit court in Wisconsin. The defendant objected to the deed as

evidence, because the seal of the circuit court, authenticating the

acknowledgment, was an impression stamped on paper, and not " on

wax, wafer, or any other adhesive or tenacious substance." The court

below admitted the instrument.

Grier, J.—Formerly wax was the most convenient, and the only

material used to receive and retain the impression of a seal. Hence

it was said : " Sigillum est ccra impressa ; quia ccra, sine impressione,

non est sigillum." But this is not an allegation that an impression

made on wafers, or other adhesive substance capable of receiving an

impression, will not come within the defmition of " ccra impressa." If,

then, wax be construed to be merely a general term, including within

it any substance capable of receiving and retaining the impression of

a seal, we can not perceive why paper, if it have that capacity, should

not as well be included in the category. The simple and powerful

machine now used to impress public seals, does not require any soft or

adhesive substance to receive or retain their impression. The impres

sion made by such a power on paper is as well defined, as durable, and

less likely to be destroyed by vermin, accident, or intention, than that

made by wax. It is the seal which authenticates, and not the substance

on which it is impressed ; and where ^Jie court can recognize its iden

tity, they should not be called upon to analyze the material which

exhibits it. In Arkansas, the presence of wax is not necessary to give

validity to a seal ; and the fact that thf public officer in Wisconsin had

not thought proper to use it, was .sufficient to raise the presumption that

such was the law or custom in Wisconsin, till the contrary was proved.

It is time that such objections to the validity of seals should cease.

The court did not err, therefore, in overruling the objections to the deed

offered by the plaintiff.

[II. Curtis vs. Leavitt. New York Supreme Court, 1864. Not yet reported.]

The North American Trust and Banking Company having become

embarrassed and insolvent, Mr. Leavitt was appointed receiver to wind

up its affairs. Mr. Leavitt, representing the interest of both creditors

and stockholders, deemed it his duty to deny the validity of some of

the transactions of the company or its officers, and in particular that

of certain bonds issued by the company. The bonds were fifteen

hundred in number, each for £250 sterling, were made payable in

London, and purported to be secured by two mortgages executed to
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certain of the parties to the suit as trustees for the bondholders. The

trustees and bondholders filed their bill to establish their rights under

the bonds and mortgages, etc., and Mr. Leavitt filed a cross-bill, pray

ing that the bonds, as well as certain notes, assignments, etc., com

plained of by him, might he declared illegal and void, and be given up

to be canceled. One of the many objections taken to the bonds was

this : that the company had no authority to issue bills or notes on time ;

that the instruments called bonds being merely stamped, and not im

pressed on wax or wafer, were not sealed instruments within the mean

ing of the law, but post bills, or notes, and therefore unlawful. We

extract from the very long opinion rendered in the case, the remarks of

the court on this question.

Roosevelt, J.—The statute of May, 1840, which went into operation

on the 3d of June in that year, prohibited every " banking association"

from issuing or putting in circulation " any bill or note of said associ

ation, unless made payable on demand, and wi'hout interest, and sub

jected the officer or member violating the law to the charge of misde

meanor, and to fine and imprisonment.

Negotiable securities, it is conceded, and not sealed instruments, are

the subject of the prohibition. Now the bonds in question, in form at

least, have not the slightest resemblance to bank-notes of this state

They commence, like all other b'onds, with the technical introduction

" Know all men by these presents," and, like other bonds, end with

the equally technical conclusion, " In witness whereof, the said North

American Trust and Banking Company have caused this bond to be

attested in their behalf by their president and cashier, and their seal to

be thereunto affixed, this first day of February, in the year of our Lord

one thousand eight hundred and forty."

They are, besides, very long and special instruments, with fourteen

coupons attached to each, and the whole contents, both capital and

coupons, made payable, not in the United States, or in the currency of

the United States, but in sterling pounds, and at the banking-house of

Palmers, Mackillop, Dent & Co., London. And they purport, not only

in words, to be scaled, but bear on their face an impression stamped

like a seal into the very texture of the paper, which in this instance at

least, whatever it may be ordinarily, is, as is obvious from inspection,

a " tenacious substance," as susceptible of impression as either wafer

or wax, or as clay, iron, or silver appended to the instrument.

We consider these bonds, therefore, as sealed instruments. At all

events, it being perfectly incontrovertible that they were so intended,

and that the omission, if it be one, of wax or wafer, was a mere over

sight, the defect, as in the case of the indenture not indented, can now

be supplied by the application by thj court of a small quantity of wax,

or according to the established rule in equity, by treating that as already

done which it is so manifest was intended, and, if necessary, in justice

and fair dealing, ought to be done.
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CONSTRUCTION OF CONTRACTS. TIME APPOINTED FOR DELIVERY.

Where plaintiff purchnsed of defendant, rosin, to be delivered uwhm cnUed for ntat bot

tailed U> cidl t..r it during the week, and a few days after the lime had expired the niein waa
consumed in a fire, which destroyed defendant's establishment—Held, that the rosin stood at
plaintiffs risk.

[ Willard vs. Perkins ; Busbee's (N. C.) R., 253.]

This was an action of assumpsit, in which the plaintiff claimed to

recover from the defendant for his failure to perform a contract for the

delivery of three hundred barrels of rosin.

The defendant was a distiller. The plaintiff purchased from the

defendant, on the 24th Jan., 1851, three hundred barrels of rosin,

" to be delivered when called for next week." At the time of the pur

chase the defendant had not the quantity of rosin on hand ; but before

the expiration of the " next week" he manufactured a much larger

quantity. A few days after the expiration of the next week, men

tioned in the contract, the defendant's still was accidentally burned

down, and his stock of rosin consumed with it. This was before the

plaintiff had called for his rosin, and the defendant had not set apart

any particular three hundred barrels of it for the plaintiff. The latter

made a demand subsequent to the fire, which was refused, and he

thereupon commenced this action, declaring upon the special contract,

and adding the common count for money had and received.

The judge who tried the cause instructed the jury that the plaintiff

was entitled to recover, and they found a verdict accordingly. From

the judgment rendered upon it the defendant appealed.

Pearson, J.—The value of the rosin must be a dead loss to one of

tile parties ; and the question is, Upon which of the two shall the loss

fall ? It must fall upon the defendant, although there was no default

on his part, because it was in his possession when it was burnt, under

the rule, " a loss by the act of God falls upon the owner," unless the

plaintiff had, by a breach of the contract on his part, taken the risk

upon himself.

If the plaintiff was bound by the terms of the contract to take away

the rosin, at some time during the " next week," and violated the con

tract by not doing so, it was his fault that the rosin was left exposed to

the fire, ami he is not at liberty to put the loss upon the defendant, by

force of the maxim, " No one shall take advantage of his own wrong."

So the question turns upon the construction of the contract. Was it

the duly of the plaintiff, according to the contract, to take away the

rosin at some time during the " next week V Was that a part of the

bargain ? Such is the import of the words made use of by the parties,

and there is nothing growing out of the nature of the thing to call for

a departure from the words. On the contrary, all collateral considera

tions which the court is at liberty to notice, tend to support that con

struction. The plaintiff paid the price down. This indicates an

intention to take the article which he had paid for, as soon as he could

get it. Rosin is of a highly inflammable nature, and no distiller will

suffer it to accumulate on his premises longer than he can help it.
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This affords an inference that, although the defendant not having thi

azide then on h:md, would not bind himself to deliver it until the " next

week," still ho required the plaintiff to take it away at some time dur

ing that week. If it was not to be taken away during the next week,

how long did the defendant agree to keep it for the plaintiff? It is

said lor a reasonable time. It is difficult to say what would be a

reasonable time, considering how much it would encumber the yard ot

the distillery, and add to the danger of fire. But the parties have not

left this to conjecture ; they have fixed on some time during the next week.

The plaintiff violated his contract in not calling for in that time, and

it was left there at his risk. Had it not been burnt, he could have got

it at any time ; but he certainlv would have been liable to pay the

defendant storage for keeping it.

It was said, " that time is not of the essence of a contract." That

is a maxim of a court of equity in regard to the payment of money ;

but it does not extend to other things even in that event, and no court

can hold, that the time for the delivery of a large quantity of rosin or

of gunpowder at the factory is not, from the nature of things, a very

material part of the contract.

It is also said, the rosin was never set apart and identified as the

property of the plaintiff. What right, or under what obligation, was

the defendant to set apart the rosin before the plaintiff called for it '?

Who was to pay for the trouble of moving it 1 What good would it

have done to set it apart, in the absence of the plaintiff, who, of

course, would not bo bound by it ? Our decision is put on the ground,

not that the rosin had become the properly of the plaintiff, but by a

violation of his contract in not calling for it, it remained there at his

risk.

Having decided that the plaintiff can not recover upon the count on

the special contract, by reason of the breach of the contract on his

part, it follows as a matter of course that he can not recover on the

common count for money had and received to his use. The proposi

tion is self-evident, that where there is a special contract, one of the

parties can not fall back upon the common counts, while the contract

remains open and is not put an end to, either by mutual consent or by

such a breach or default on the side of the other party as will give to

the former a right to treat the contract as a nullity. This proposition

is so fully sustained by its good sense, that no authority need be cited

to support it. The idea that the plaintiff, who, by reason of a breach

of the contract on his part, can not recover upon it, is, for that reason,

at liberty to treat it as a nullity, and fall back upon the common count,

can not be entertained for a moment.
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« CONDITIONS PRECEDENT. EXCUSE. WAIVER.

A parly purchased a patent right, with the privilege to re-assign (he right ami receive back the con
sideration fur it, ifntU-r having given the improvement patented a thorough trial for nine months,
he eh'.ul i not tie ablo to make it profitable. J5y the act of the other party, in promising, aud iben
nrgleetin^ to furnish him with materials for making Ihe trial, he was prevented from doing so,
A yenr iifier the assignment, lie offered, ami the other parties accepted, a re-assignment of the

right.
tiri'I. 1. That the purchaser was excused from making the prescribed nine months trial, by the
neglect of the 'eller to perform the promise, to provide materials.

3. Thai the acceptance of the re-assignment by the seller was a waiver of the condition.

[young vs. Hunter; 2 Seldcn/s (N. Y. Court of Appeals,) R., 203.]

This was an action to recover back the consideration paid by the

plaintiff to the defendants, on the purchase of an interest in a patent

for an improvement in wagon wheels.

The complaint set out an agreement between the parties, which

provided that if Young, after giving the improvement a thorough trial

for the term of nine months, should not be able to make it useful or

profitable to him, he should be at liberty to re-assign the right and

receive back the consideration. It also alleged that immediately after

the sale was made, the defendants promised that for the purpose of

enabling him to make the trial, they would furnish him with some

wheels manufactured with the improvement, or some patterns of it ;

but that they neglected to do so ; that after a year from the date of the

agreement, the plaintiff, finding the improvement valueless, executed

and delivered to the defendants a re-assignment of the right, which

stated the above reasons why the trial of the improvement had not been

made ; and that the defendants had refused to repay the consideration.

To this complaint the defendants demurred chiefly on the ground

that it did not aver any consideration for the promise of defendants to

furnish wheels manufactured with the improvement, or patterns of it;

and that it did not aver that the plaintiff gave the improvement a

thorough trial for nine months.

Judgment was rendered for the defendants upon the demurrer ; and

this judgment was affirmed by the supreme court at general term. From

their judgment the plaintiff appealed to the court of appeals.

Watson, J.—It was a condition precedent on the part of the plaintiff,

that he should give the patent a thorough trial for the term of nine

months, before he could re-assign it to the defendants, and entitle him

self to recover from them the amount of the consideration paid for it.

If was therefore necessary for him to aver in his complaint, cither a

performance of this condition, an excuse for non-performance, or a

waiver of the condition by the defendants. We iind it accordingly

alleged in the complaint, that after the written agreement was executed,

the defendants promised the plaintiff, that they would, within a short

time, deliver to him some wheels manufactured according to the plan

of the patent, in order to enable him to carry out the object of the as

signment and to make a trial of the improvement ; but that they wholly

neglected to deliver them, or to provide the plaintiff with any means

for making a trial of the improvement, although requested so to do,
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whereby he was wholly prevented from making such trial, and the

assignment was rendered useless to him, and he therefore re-assigned

the patent to the defendants, and they accepted and received the re

assignment.

The written agreement contains no provision binding the defendants

to furnish the wheels to make the trial, nor is there any consideration

for their promise to do so set forth in the complaint, and if this neglect

on the part of the defendants was the foundation of the action, the com

plaint would be clearly bad, as no cause of action could arise against

any party for the neglect to do an act he was not bound to perform.

This was the view taken of the case by the learned justice. who pre

sided at the special term where it was first argued ; and although we

have not been furnished with any opinion at the general term, I presume

that court entertained the same view. With great respect for these

two tribunals, I am compelled to differ from their conclusion. Had the

plaintiff performed the condition as to the trial of the improvement to

the very letter, he would not by that act alone have laid the foundation

for recovering back the consideration money from the defendants. It

was not on the performance of that condition that the defendants prom

ised to pay back the money, but on the re-assignment of the patent. It

is true that without the performance of the condition, the defendants

might have refused to accept the re-assignment, and then the plaintiff

could not have sustained an action against them ; but it is equally true

that they could waive the performance, and accept the re-assignment

without requiring it, and if they did so waive it, the plaintiff wa:i

excused from such performance, and could recover without alleging or

proving it. And if the defendants by their acts prevented the perform

ance by the plaintiff of the conditions of the contract, he was excused

from such performance. It is a well-settled rule, that a party can not

insist upon a condition precedent, when its non-performance has been

caused by himself. (3 John., 531 ; 14 Wend., 219 ; 1 Barb. S. C. R.,

338; 14 Mass. R., 266; 1 Pick., 287.)

Applying these principles to the complaint demurred to, let us pro

ceed to examine whether it sets out facts sufficient to constitute a

cause of action. It sets out the agreement entire, and then shows that

the defendants, who alone had the right to insist that the trial should

be made, promised the plaintiff that they would within a few days or

weeks furnish him with the requisite materials to make the trial. Upon

this promise he relied, and having waited in vain for the delivery of

the materials through the whole time stipulated for the trial (a request

for their delivery not having been complied with), he was prevented

from making the trial, and could not ascertain whether the improve

ment would be useful or profitable. By the neglect of the defendants,

the plaintiff was prevented from determining the fact, upon the deter

mination of which he was bound to keep the right assigned to him. In

this view of the case, I regard it of no importance that the promise of

the defendants was without consideration. It is sufficient that the

plaintiff in good faith relied on it, and was thus by their act induced to

neglect the strict observance of the conditions of his contract. The

defendants can not be permitted to allege that their promise should not
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have been relied upon. The act of a party which prevents the penorm-

ance of a condition in his favor, is not the less effectual for being

gratuitous.

The complaint then further shows, that after the failure, so induced,

to test the value of the patented improvement, the plaintiff executed

and delivered to the defendants a re-assignment of the interest which

had been assigned to him, which they accepted. By accepting it, with

full knowledge that the trial had not been made, they waived the con

dition requiring it to be made. (1 Barb., 337, 338; 1 Saund., 287,

note 16.) The defendants thus by their own consent became repos

sessed of all the interest which they had parted with, and by the terms

of their agreement, the plaintiffs right to recover back the consideration

which he had paid, became complete.

It might also with propriety be said, that by accepting the re-assign

ment with its recitals, the defendants admitted that the plaintiff was

prevented by their acts from performing the conditions of his contract,

and that his excuse for non-performance was sufficient. I think that

the complaint sets forth a good cause of action, and that the plaintiff

is entitled to judgment in his favor. This will do complete justice

between the parties. The defendants have received back what they

parted with, and the plaintiff will recover what he paid, the consider

ation for which has failed through the fault of the defendants. The

judgments of the general and special term should be reversed, and

judgment rendered in favor of the plaintiff.

Jkwett, J., dissented.

BILLS OF EXCHANGE. LIABILITIES OF PARTIES.

Whe-e there was nn open account between Ihc drawer and acceptor of bills, cm! It was supposed
at tlie, time tit the acceptance that the balance bchmying to the drawer, in the bauds of the
acceptor, would, at the maturity of the bills, cover them, anil in tlmt belief the hills were receive!
by nn indorsee—//e&f, that the bills were hills lor value, in the hands of the latter.

The. linbilities of parties to accommodation bitls considered.
The rules of equity relative to bills of exchange do not differ from those of law.

[T/it Farmers' and Mechanirx' Bank vs. Ralhbonr. Vermont Supreme Court,

18o2. Not yet reported.*]

This was an action of assumpsit, on two bills of exchange drawn by

one Barton upon the defendant ; they were dated October 5th and 25th

respcctivelv, were accepted October 1 1th and 30th, and were protested

at maturity lor non-payment.

Up to the time of the acceptance of the bills, Barton, the drawer, had

been accustomed to consign cheese to the defendant, at New York, for

sale on commission, and to draw upon him for the proceeds, and the

defendant had accepted the several drafts so drawn, and charged them

in the cheese account as they were accepted. The bills in suit were

thus drawn and accepted, the defendant believing when he accepted

them that he had sufficient funds of Barton's to meet them ; but at their

* We have received the opinion and papers in this case from Judge laham.



1854.] 301Condensed Reports of Recent Cases.

maturity, Barton was indebted to the defendant on account, apart from

the bills in suit, and the latter had no funds in his hands of the former

wherewith to meet them. From the account of sales, it appeared that

a sum more than was due upon the bills was received after their accept

ance, but that it had all been applied on account of Barton.

The plaintiffs discounted the bills to Barton under his representation

that they wore drawn on cheese thus consigned, and had no knowledge

but that he had sufficient effects in the hands of the defendant to meet

them at maturity, until after the commencement of this suit. After

being informed that defendant had no funds of Barton's, they executed

to Barton a release from all liability to them on the bills, upon payment

of a portion of the amount. This release was given without defend

ant's knowledge or consent. The suit was now prosecuted against the

defendant as acceptor, for the balance.

The defendant insisted that upon the above facts the bills were

accommodation bills, that the drawer was the principal debtor, and the

defendant liable only as his surety, and that the release of the drawer

operated as a release of the defendant as acceptor. Judgment was

rendered for the defendant, on which exceptions were taken.

Isiiam, J.—This action is on two bills of exchange drawn by Caleb

E. Barton on the defendant, Henry Rathbone, of the city of New York,

both of which were duly accepted, and before maturity Were discounted,

and transferred by indorsement to the plaintiffs. When the bills ma

tured, they were dishonored, duly protested, and notice thereof given

to the drawer.

On the trial of the case at the circuit, the defendant insisted that the

bills were accommodation bills, and upon the facts stated in the excep

tions, he now insists that the bills are of that character, that the drawer

is the person primarily liable, that the acceptor stands as his surety,

and that the release of the drawer by the plaintiffs operates as a dis

charge of the defendant as acceptor. If these bills, however, are not

accommodation bills, but are really bills for value, it is not insisted that

the release will in any way affect the liability of the acceptor. It will

discharge all persons intermediate between the holders and drawer,

but not those prior on the bill, or on whom rests a primary or absolute

liability to pay them. (English vs. Darlry, 2 Bos. & Pul., 61 ; Claridge

vs. Dalton, 4 Maulc, 226 ; Chitty on Bills, 451.)

We arc not satisfied that these bills arc to be treated as accommo

dation papers. It is true, the fact is found in the case, " that at the

maturity of the bills, the drawer was indebted to the acceptor on

account, apart from the bills in suit, and that the latter had no funds in

his hands, of the former, wherewith to meet them." But in connection

with this statement, it equally appears from the exceptions, that during

the season of 1 844, the drawer, at different times, consigned to the

defendants as commission merchants, for sale on his account, a quantity

of cheese, the gross proceeds of which amounted to $7,848 78, and

from the statement in the account of sales, we perceive that a much

larger amount than the sum of these bills was realized therefrom after

these acceptances were given. The account arising from the sale of

this property commenced in July, 1844, and closed in November of
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that year ; there has heen no settlement of that account, or balance

ascertained by the parties ; as between them the whole account remains

ope.i, and subject to their future liquidation. While this account was

accruing, these bills were drawn and accepted, with the understanding

that they were to be paid by the defendant, and the amount so paid

entered into their general account. During that period, they doubtless

anticipated that the balance would be sufficient to pay these bills, and

have been respectivelv disappointed in the amount finally realized

therefrom, so that now there is a balance due the acceptor, as stated in

the account of sales, But as these bills at first were drawn upon pro

perty consigned to thu drawer, and he accepted the same, with the

same means of knowledge which the drawer had, and thereby assumed

the primary obligation to pay them, we can see no propriety in treating

the bills otherwise thun as creating obligations of that character, after

they have passed in due course of business into the hands of an in

dorsee And in so treating them, we are manifestly carrying into effect

their mutual intention when tha bills were drawn and accepted ; for it

is distinctly stated in the case, that both the drawer and drawee sup

posed and believed that there were funds sufficient in the hands of the

drawee to pay them at maturity, and under that belief the drawer made

such representations to the plaintiffs at the time of their indorsement

and discount. The legal effect and character of bills of exchange, so

drawn and accepted, is not changed or affected by any alteration of the

balance of their account, nor even if it should be afterward ascertained

that there teas an indebtedness at the time of the acceptance from the

drawer to the acceptor. This principle is fully illustrated by the case

of Bagnall vs. Andrews (7 Bing., 217) ; indeed, the facts in that case,

and the principle there established, have such a direct application to

this case, that we can not consider these bills otherwise than as bills

for value, without entirely disregarding the authority and principles of

that decision. In that case, when the bill was drawn, the drawer had

an open account with the acceptor for goods which he was in the course

of sending to himfor sale, neither of them at that time knew the state

of the account, " and it afterward turned out that the drawer was at the

time of the acceptance indebted to the acceptor, instead of the acceptor

being indebted to the drawer." Before the bill became due, the drawer

became bankrupt, and indorsed the bill to the plaintiff, who was ignorant

that an act of bankruptcy had been committed. The drawer being

called as a witness, was objected to, as being interested, on the ground

that this was an accommodation bill, and that if the plaintiff recovered,

he would be responsible to the defendant, not only for the amount of

the bill, but for the costs of that suit. Tindal, Ch. J., after remarking

that such consequences would follow if this was an accommodation

bill, and that the witness would be incompetent, observed, " that we

think, upon the facts in the case, the bill was not an accommodation

bill. At the time it was drawn, the drawer had an open account with

the defendants for goods sent, and which he was then in the course of

sending to them for sale. The drawer might at that time reasonably

expect that the acceptor would pay the bill out of funds that might b«

in his hands, when the bill arrived at maturity ; for the evidence is
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express that at the time the bill was drawn, neither the drawer nor

acceptor knew the state of the account. A bill so drawn and accepted

can not be treated as an accommodation bill ; nor, consequently, is there

any implied obligation on the part of the drawer to indemnify the ac

ceptor against the costs of any aciion which may be brought against

him." (1 Phil. Ev., 61 ; 9 Scr. & R., 237.)

If this case is to be regarded as sound in principle, it would seem

to make a final disposition of this case ; for under that authority, these

bills can not be regarded as accommodation bills, but as bills for value,

the acceptor being the party primarily liable, and the drawer only as

his security or guarantor. In such case, it was properly remarked,

that the release of the drawer was a relinquishment merely of so much

security which the plaintiffs had for the payment of the debt, and which,

in no event, can affect the liability of the acceptor.

It is very evident, also, that the plaintiffs could have sustained no

action against the drawer of these bills, unless they had been duly pro

tested, and notice given. This principle is founded on the consider

ation that a primary liability for their payment rests only on the acceptor,

while that of the drawer is contingent and collateral, and arises upon

the default of the acceptor. The necessity of protest and notice in

such cases is not avoided by a fluctuating balance in their accounts,

nor even by the fact, whore there exists an open account, that there is

an indebtedness from the drawer to the acceptor. (Ott vs. Magennis,

7 East., 359 ; Blackham vs. Dosen, 2 Camp., 503 ; in the matter of

Brown, 2 Story, C. C. R., 521 ; Story on Bills, p. 311, 2 Smith's Lead

Cas., 29 ; Smith's Mer. Law, 315 ; 15 Peters R., 393.)

But if these bills are to be regarded as strictly accommodation

bills, the same result, we think, must follow. In such case, it is in

sisted, that the drawer is the person primarily liable, and the acceptor

as his surety, and that the holder of the bills is bound so to regard

and deal with them, notwithstanding the terms of the bill, whenever

he has notice that the acceptance was for accommodation, whether that

notice was received at the time he took the bills, or at any subsequent

period. It is proper to observe, that this question does not now arise

between the drawer and acceptor ; as, between them, the considera

tion may be inquired into and the true relation of the parties shown ;

but the question is presented in a case between the acceptor and an

indorser for value, without notice that the bills were for accommoda

tion, at the. time, he, became the holder. When these bills were received

by the plaintiffs they were invested with those legal rights, and

subject only to those duties that arose from what appeared on the

face of the bills. Their legal effect, and the relative liability of the

drawer and acceptor, could not. be changed or altered by any fact not

there appearing. These principles have a peculiar application to bills

of exchange, as they arc designed for commercial purposes, and their

application is required to impart to them that credit and currency

which is necessary to insure the purposes for which they were intro

duced. At the time the plaintiffs became indorsers, they could, on

one hand, and were bound on the other, both at law and in equity, to

regard the acceptor as primarily liable and the drawer as his surety ;
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they could have released, compounded with, or given time to the

drawer, without in any way affecting their right to hold the ultimate

liability of the acceptor. (Story on Bills, $ 429, 430 ; 15 Peters' R., 393.)

Such being their right at the time they became the holders of the

hills, there is no propriety or authority in saying, that that right can

be subsequently changed or affected by a mere notice from the

acceptor to the holder, that the drawer had neglected to provide funds

for the payment of the bills, or by any act of the drawer and acceptor

to which the plaintiffs were not a party, and to which they have never

given their assent. (Throb, on Prin. and Surety, 216.) The plaintiffs

as holders of these bills, were not subject to any of the equities exist

ing between the original parlies, and without their assent those

equities can not be imposed upon them. The case of Mallitt vs.

Thompson (5 Esp. R., 178), was an action by an indorsee against the

maker of an accommodation note for the payee. The holder received

part payment under a composition from the payee, and covenanted not

to sue him, which is a virtual release, knowing when he received the bill

that it was given for accommodation. Lord Ellenborough ruled, that

the maker was liable, notwithstanding the payment and release, for his

liability on the face of the note was primary and principal, and that of

the indorscrs was collateral and secondary ; and whatever may be their

liabilities between themselves, such was their liability to the holder.

It was also held, that the release would have no effect between the

maker and the payee, for whatever the maker was compelled to pay,

he might call upon the payee for his repayment. The release in no

way disturbed their relations. And on the application of the same

rule to this case, whatever the acceptor may be compelled to pay, he

can call upon the drawer for repayment, notwithstanding the release ;

for their relations are not disturbed by its execution, as it is evident

from the case, as well as from the release itself, that a discharge of the

bill was not intended by the parties, but simply a release of the drawer

by the holders from any further claim which they hadpersonally on him,

and leaving the holders to pursue their remedy against the acceptor

as the party primarily liable. (Story on Notes, $ 423.)

In the case of Laxton vs. Peat, 2 Camp., 185, and Collott vs. Haigh,

3 Camp., 281, a different doctrine was applied to accommodation bills,

when the holder, at the time he recewed the bills, knew that they were

for the accommodation of the drawer. Lord Ellenborough remarked.

" That as it was an accommodation bill, of which all parties had

notice, the acceptor can only be considered as surety for the drawer ;'

and the acceptor wa3 discharged by time having been given the

drawer. If these cases can be sustained on principle, they have no

application to this; for it may be said, with much appearance of

justice and propriety, that if one takes a bill of exchange, knowing at

the time that it was for accommodation, that the holder thereby assents

to receive and hold the bill subject to that equity of the parties ; while

no such suggestions can be made in this case, as these plaintiffs had

no such notice when the bills were received and discounted. The

doctrine of those two cases was, however, subsequently shaken by

Justice Gibbs in Hennison vs. Cooke (3 Camp., 362), and afterward
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overruled in the Common Pleas in the case of Fentum vs. Parock (5

Taunt., 192), in which Mansfield, Ch. J., observed, " That the case of

Laxton vs. Peat was the first in which it was held that the acceptor

was not the first and last person compelled to pay the bill to the holder,

and that they were compelled to differ, and hold, that it is impossible

to consider the acceptor of an accommodation bill in the light of a

surety for the drawer, and that if the holder had known, in the clearest

manner possible, that at the time of giving the bill it was for accom

modation, it would make no manner of difference ; " and with this

view of the case Heath and Chambre, J. J. agreed. It will be at once

perceived that, in this case, the acceptor was held as the principal

and primary debtor, on an accommodation bill, and known to be such

by the holder when he received it ; and that act of the holder, which

would have discharged a surety, was held not to affect his liability.

We are not called upon, in this case, to approve or disapprove of the

doctrine of that case, to the extent in which it was carried. But it is

a decided authority in saying, that an indorsee of a bill of exchange

for value, who became such before its maturity, and ignorant that it was

given for accommodation,has aright to treat all parties thereon as liable

to him, according to their relative positions on the bills, and to regard

the acceptor as the principal debtor, and the liability of the drawer as

collateral ; and that this right is unaffected by any subsequently

acquired knowledge that the bill was given for accommodation. In

such cases it is regarded as a mere truism to say, that a release of the

drawer by the holder has no effect on the ultimate liability of the

acceptor.

The case of Fentum v. Parock has been sustained and approved by

the subsequent cases in England. (Price vs. Edmonds, 10 B. & Cress.,

584 ; Nichols vs. Norris, 3 B. & Ad., 41 ; Harrison vs. Caurtauld, ib.,

36 ; Rolfs vs. Wyatt, 5 Car. & P., 181 ; 1 Moody & M., 14; Tallop

vs. Ebers, 1 B. & Ad., 703.) And it is to be observed also, that the

same view of the subject is entertained by the different elementary

authors. (Chitty on Bills, 344; Smith Mer. Law, 332; 3 Kent's

Com., 104 ; Bailey on Bills, 364 ; Story on Notes, $ 418, 423.)

This subject has arisen before many of the courts in this country,

and the judgment is generally sustained, " That the parties to a bill or

note are bound by the character which they assume upon the face of

the bill ; if by that they are liable as primary debtors or as principals,

then as to the holder, they are bound as such ; and his knowledge at

the time when he takes the bill, that they are, or either of them are,

accommodation parties, will not vary the case." (Montgomery Bank vs.

Walker, 9 Serg. & R., 229; S. C. 12, ib., 382 ; White vs. Hopkins,

3 Watts & S., 99 ; Lewis vs. Hanchmdn. 2 Barr., 416; Commercial Bank

vs. Cumingham, 24 Pick., 275 ; Church vs. Barlow, 9 Pick., 551. In

the matter of Babruck, 2 Story, C. C. R., 398 ; Sanford vs. Lambert, 2

Blackf., 137 ; Clopper vs. Union Bank of Maryland, 7 Har. & J.,

Md. R., 92.)

In the case of Clarmount Bank vs. Wood (10 Vt., 582), where

several signed a note, " each as principals," and promised to pay, it

was held, that as to the holder, they were to be regarded as principals

vol. II.—20
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and not as surety, and still the primary liability of the acceptor, and

the secondary liability of the drawer, is as expressly set forth on these

bills, as if it were written out in full over their respective signatures ;

and, in either case, to vary their respective liabilities, as they have

assumed them on the face of the bills, would be to vary and control

its intended operation, and in effect to enforce a contract which the

parties never made.

On this subject it is important to observe a material distinction

between joint and several promissory notes or obligations, and bills of

exchange or notes on which the parties have assumed only successive

liabilities. In the former case, as between the parties and the holder,

who, at the time, received the note with notice of the circumstances

under which it was given, the strict relation of principal and surety

may exist, and evidence of that fact is not considered as contradicting

its specific provisions, but as consistent with its terms ; and the right

of contribution arising out of that relation exists between them. (2

Amer. Law Cas., 289, 303, in notes.)

But the drawer, and acceptor, and indorsers of a bill or note have

not assumed a joint and several liability, neither are they strictly sure

ties, but are liable to each other, in the order of their becoming par

ties ; and when the action is on the bill or instrument creating such

successive liabilities, by an indorser for value, without notice that the

bill was given for accommodation, such testimony is inadmissible for

the purpose of converting their successive liabilities into a joint and

several obligation, or placing them in the relation of principal and

surety. The testimony clearly contradicts the express provision of

the bill, and materially changes its legal effect. Unquestionably these

liabilities may be changed, as between the parties, by an express con

tract to that effect, and which may be enforced between them. But

this in no way affects the rights of a holder, who at least became such

ignorant of that arrangement. Under such circumstances the holder

has only to look to the bill itself, and the genuineness of the signatures,

to ascertain the nature and extent of the liability of the parties thereon,

and they are liable to him in the successive order in which their names

appear on the face of the bill. (M'Donald vs. Magruder, 3 Peters' R.,

471 ; Flint vs. Day, 9 Vt., 328 ; Brown vs. Mott, 7 John., 360.) This

doctrine is clearly sustained by Justice Story in his treatise on promis

sory notes, in which, $ 418, he observes, "that the strong tendency

of the more recent authorities is, to hold, that in all cases the holder

has a right to treat all the parties to a bill as liable to him exactly to

the same extent and in the same manner—whether he knows or not

the note to be an accommodation note, ; for as to him all the parties

agree to hold themselves primarily or secondarily liable, as they stand

on the note, and that they are not at liberty, as to him, to treat their

liability as at all affected by any accommodation between themselves."

And in § 423 he further says, " nor would it make any difference in

the case that the released party was, in point of fact, the party ultimate

ly bound to pay the note, and that the other party was a mere accom

modation-maker, payer, or indorser for his benefit ; or, at least, it

would not make any difference, unless the fact of its being such ac
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commodation note were at the time of receiving the note, and not

merely at the time of the release, known to the holder" (Story on Bills,

sects. 191, 268, 432, 434. Chancellor Kent (3 Com., 104) also ob

serves, " that the acceptor of a bill is the principal debtor, and the

drawer the surety, and nothing will discharge the acceptor but pay

ment or a release. Accommodation paper is now governed by the same

rules as other paper. This is the latest and best doctrine, both in En

gland and in this country."

As these bills were received and discounted by the plaintiffs before

their maturity, without notice that they were for accommodation, we are

satisfied, from the authorities, that they had a right to treat the acceptor

as the principal debtor, and the drawer liable only on his default, and

that in such cases there is no difference between accommodation bills

and bills for value ; and that in either case a release of the drawer

from any further liability to the holder will have no effect as a dis

charge of the acceptor from his primary liability on the bill. And this

right so to treat the parties on the bill remains unaffected by any no

tice subsequently given that the bill was for accommodation.

It is insisted, however, that the release of the drawer will in equity

discharge the acceptor ; and the principles which prevail in that court

are now equally available at law. From an examination of the cases

in chancery, we entertain a decided conviction that the same princi

ples on this subject prevail in equity as at law. And if any diversity

of opinion exists in that court on this question, it has arisen more from

a misapprehension of the rule at law, and a desire to conform to the

principles there established, than from any rule prevailing in equity at

variance with them. And there is much propriety in this ; for the

principles regulating bills of exchange have their origin in mercantile

usage, and have been adopted to meet the exigencies and wants of

commercial transactions. It is therefore equally the policy of courts

of equity as of courts of law, to make the application of, and enforce

those principles in relation to these securities which experience has

found necessary to preserve their negotiability and credit. In the

case of The Bank of Ireland vs. Beresford (6 Dow, 233), Lord Eldon

expressed his opinion of the case of Fentum vs. Parock, and observed

that " if it went on the principle that inquiry is not to be made into the

knowledge of the party, but that all shall be taken as appearing on the

face of the bill, I think it a most wholesome doctrine." The case is

important only as showing the individual opinion of Lord Eldon on

that question, and as showing that no different rule had then prevailed

in chancery. In the case of Glendinning, Ex parte (1 Buck., 517),

Lord Eldon refused to adopt the principle of the decision of Fentum

vs. Parock, and recognized the general doctrine as held in Laxton vs.

Peat ; that was the case of an accommodation acceptance, and known

to be such by the holder when he received the bill. We are therefore

not called upon to approve or disapprove of the doctrine of that case ;

for in this case the plaintiffs had no notice, when the bills were re

ceived and discounted, that they were for accommodation. If the

plaintiffs in this case had received the bills with the knowledge that

they were given for accommodation, we do not say but that the de
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fense would be available ; for when one takes a bill, even before ma

turity, with notice of a given fact, it is not unreasonable that he should

be charged with the consequences that result therefrom as if the bill

had been received overdue. But that principle does not apply where

the bill is taken before maturity without notice, and for value ; for the

bill is then held independent of all equities existing between the orig

inal parties ; and Lord Eldon, in that case, nowhere intimates that the

principle would have such an application. It is only to the case of an

accommodation bill, and known to be such by the holder when he re

ceived the bill, that he made the application of that rule. The case,

however, which should and does exert a controlling influence in our de

cision of this case, is that of Harrison vs. Courtauld (3 Barn. & Aid.,

36). That case, it will be perceived, was sent from chancery by the

Master of the Rolls, for the opinion of the court of King's Bench. This

circumstance alone creates the inference, that in relation to bills of

exchange, on which the parties have assumed successive liabilities,

that the principles of equity are the same as at law, and that if the

acceptor of these bills is not discharged at law, he would not be in

equity ; for it would be an idle proceeding for chancery to refer a case

to a court of law, to ascertain the principles prevailing there, unless

those principles have equal application in chancery. In that case, as

we have assumed in this, the bill was accepted for the accommodation

of the drawer, and was indorsed for value before its maturity. In that

case, as in this, the- holder was ignorant, at the time he received the

bill, that it was given for accommodation, but was afterward informed

of that fact before the act ivas done, which, as the acceptor claimed, ope

rated as his discharge. It will at once be perceived how very similar

are the two cases in every important particular. On the hearing of

that case, all the decisions at law and in equity were considered ; and

all the judges, Ch. J. Tenterden, and J. J. Parks, Taunton, and Patter

son, certified to the court of chancery that the acceptor was liable on

the bill as upon a bill for value.

Whether, therefore, we apply to this case the principles prevailing

in equity or at law, the result is the same. The plaintiffs having no

notice at the time they received the bills that they were given for

accommodation, had a right to treat the drawer as collaterally liable

thereon, and the acceptor as the principal and primary debtor. And

this right of the holder remains unaffected by any subsequent knowl

edge which he may have that they were for the accommodation of the

drawer. Under such circumstances, the release of the drawer in no

way affects the liability of the defendant as acceptor. This view of

the case renders it unnecessary to pass upon other questions which

were urged in the argument of the case.

The result is, that the judgment of the county court must be re

versed, and the case remanded.
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BALES OF CHATTELS. WHEN FRAUDULENT.

If the circumstances attendant upon a sale and delivery of personal property are such as usually
and naturally accompany such a transaction, it can not be declared a legal fraud upon creditors.

[Hugus vs. Robinsoti. Pennsylvania Supreme Court. Not yet reported.]

This was an action against a sheriff for the seizure of certain goods

as the property of one Charles J. Kenley. The goods seized were the

contents of a drug store formerly kept by Kenley. It was alleged that

the plaintiff, George Robinson, had bought the goods in question pre

vious to the seizure. In defense it was insisted that the sale was

under its circumstances a fraud upon creditors. The jury found that

it was an honest and bona fide sale, in intention, and the only question

discussed on the appeal was whether the circumstances proved were

such as to require from the court a positive instruction that, as matter

of law, the sale was void.

The evidence respecting the sale and delivery was, that the sale was

completed on the 21st January, 1850 ; that Henry, the son of Robinson,

had been in Kenley's employment as apprentice and clerk in the store,

and his engagement had expired, and he had gone home two or three

weeks before the sale ; that the father made the purchase in order to

set the son up in business ; that the store was in the front room of

Kenley's house, and continued there after the sale ; that after the sale

Henry, and sometimes his father, attended to the store, and that Kenley

also attended very much as before, settling up his own business and

assisting in selling goods ; that Kenley's signs and show-boards, and

the goods on the shelves, and other outward appearances, remained the

same after as before the sale ; that the son boarded with Kenley ; that

the sale was generally known during the taking of the inventory, and

immediately after ; that the sheriff was told of it before he levied ;

that new account books were opened by Robinson, and that Henry

kept the key of the store. There was also evidence, that after the sale

Kenley sold very few articles, and charged them in his own books,

but that these were accounted for by him to Robinson.

Lowrie, J.—Taking the finding of the jury, and the evidence, we

have the following case. Robinson made an honest purchase of this

store of goods from Kenley, and the actual and exclusive possession

of it was received and retained by him, and the purchase was generally

known in the neighborhood ; but he continued it in the same place, and

allowed the signs and outward appearances to remain unchanged, and

put in, to conduct it, his own son, who had, some time before, been clerk

of Kenley, and suffered Kenley, who lived in part of the house, to be

about the store, assisting in its business. Do these circumstances make

out a case of what is called legal fraud 1 In other words, do they

show such ambiguity of delivery as to be equivalent to no delivery ?

The learned judge who tried the cause thought not, and so do we.

What part of the transaction is contrary to public policy, and hence

called a legal fraud ? Is it contrary to public policy for one who buys

a store of goods to continue the business in the same place ? Then
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every case of buying out a business is void. Was it illegal or contrary

to public policy, as to former creditors of Kenley, for Robinson to keep

up Kenley's signs ? Then the general custom of the country is illegal,

for that is the custom in all such cases, and the new-comer's sign is

usually added as soon as convenient. Does the want of change in the

outward appearances make it void ? Why, if Robinson had busied

himself in making changes with reference to such a consequence, this

would have been brought forward as evidence of actual fraud. Want

of change is evidence that the controlling power is unchanged, but it

is not proof of it. Does the objection rest upon the fact that Henry

had once been a clerk in the store ? Then how short must the absence

be in order to make a usual and honest transaction unlawful ? If any

absence at all is required, then no one in the employ of another or in

partnership with him can safely buy out the business without first with

drawing for a length of time, yet to be defined by the courts. And this

sort of illegality is practiced every day by very legal and honest men.

Nothing is more common than for one who sells out a business to con

tinue for some time to assist in its management. Not being able to

comprehend the term public policy, except as indicating the very spirit

of a people's general custom, laws, and institutions, we do not see how

any one of these matters can be declared to be contrary to it. They

all seem to be the natural and usual circumstances of such a sale.

Surely it need not be proved that when the principal matter, the sale,

is honest and allowed by law, the circumstances which naturally and

usually attend it as its incidents, can not be treated as unlawful, or

even looked upon with suspicion. (Faunce vs. Lesley, 6 State Rep.,

121; Forsythe vs. Matthews, 14; ib., 100.) That the natural and

ordinary circumstances of an honest and lawful transaction are not to

be treated as unlawful, is further illustrated by other cases. (6 Watts,

247 ; 3 State Rep., 224, 443 ; ib., 89.)

We are always reminded, in such cases as this, that if the transac

tion complained of be allowed, a wide door is left open by which fraud

may be perpetrated. Grant that it is so; how can we help it? In

seeking to catch rogues we must not ensnare honest men. We may

become so zealous against frnnd as to restrain the free action of honesty,

a result that would be most disastrous. Better is it that many frauds

should go undetected than that the means of detection or prevention

should treat honest men as guilty, or teach men to be always suspicious

of their neighbors, and watchful that honest acts be precisely measured

according to the standard of legal morality ; to be strict as to the

" tythe of mint, anise, and cummin," and forgetful of the " weightier

matters" of social duty, or to clothe ordinary transactions in an un

natural formation, which, ever since Twyne's case, has been considered

a badge of fraud.

There have, doubtless, been many judicial remarks tending to en

cumber the simplicity of the rules applicable to this subject, and even

to lead us to forget them. A common, correct, and adequate expression

of the principal idea is, that the sale must be accompanied by a corre

sponding change of possession within a reasonable time. (2 Whart.,307 ;

6 ib., 53 ; 6 Watts, 29 ; 3 State Rep., 329 ; i*., 443.) In other cases
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however, the very same idea assumes the form that the possession

must accompany and follow the sale. (1 Binney, 521; 4 ib., 258 ;

5 S. & R., 287.) Presently it is thought that the delivery must follow

soon or the sale is void, though no creditor's right has attached in the

mean time. (5 Watts, 483.) How a creditor without writ could dis

pute sale, is not readily perceived. (7 ib., 545.) Next we find "follow"

changed into " continue," and it is held that the possession must be

not only taken, but continued (2 W. & S., 150; 6 ib., 95); how long,

we are not told. These cases have not, however, changed the simple

rule, that delivery must bona fide accompany the sale, or follow within

a reasonable time afterward. (5 Watts, 485 ; 6 ib., 29.)

There are, no doubt, cases wherein it is proper for the court to

declare a delivery void, because on its face it is merely feigned or sym

bolical, and no account is given of its suspicious appearance. (2 Whart.,

302 ; 10 S. & R., 201, 419.) But in most cases it must be a question

of intention and of actual fraud, and therefore left to the jury ; and a

possession of even an hour or two is sufficient, if the transaction be all

in good faith. (6 Whart., 53 ; 7 State Rep., 263.) And the time is

usually short in cases of paying debts with goods by one in failing cir

cumstances, if the creditors dispute the sale. And as a reasonable

time is allowed for delivery, according to circumstances, a sale may bt-

good against a levy even without delivery, when such reasonable time

has not expired. (6 Watts, 29 ; 5 State Rep., 326. ; 7 t'A., 89.)

liOoking further, we find other accidental words growing into undue

importance. A learned judge of the common pleas happened improperly,

but without prejudice to any one, to apply the terms which qualify the

adverse possession under the statute of limitations to a case of this sort,

and declared that the possession following a sale of chattels must be

" open, visible, and notorious." Next comes another expression, derived

from the same source, " clear, unequivocal, and conclusive," and a

delivery was held void, because of a return of the property to th;-

vendor without the act or consent of the vendee. (6 Watts & Serg.,

95.) It might be by theft or trespass. The contrary was afterward

declared. (3 State Rep., 442.) The expressions "visible and open"

(5 ib., 320), and " open and manifest" (14 ib., 103), would seem to be

more accurate ; but many of the cases show that a delivery according

to the nature of the thing includes even these. McVickar vs. May,

3 St. R., 224 ; Avery vs. Street, 6 Watts, 247.) To require a delivery

to be exclusive would be to declare void all sales of an undivided share ;

and to require it to be notorious would violate all the ordinary customs

of business, for most of people make purchases in such a way that

their acts never become notorious, except by the aid of a lawsuit.

With very few exceptions, and notwithstanding some rather vigorous

expressions in some of the decisions, the administration of justice, in

relation to transfers of chattels, has moved steadily on, guided by a few

well understood rules. A sale or assignment of chattels is voidable

by creditors, unless it be accompanied by such a corresponding change

of possession as the thing is reasonably capable of; but a reasonable

time after the sale is allowed for delivery. If an individual part of a

thing is sold, a concurrent possession is proper, for it corresponds with
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the sale. A mere symbolic, formal, or feigned delivery, where an

actual and real one is reasonably practicable, is of no avail. It must

be a delivery with a bona fide intention of really changing the posses

sion, as well as the title. If upon the face of the transaction the attempt

to delay or defraud creditors is apparent, or the delivery equivocal, the

vendee must explain it by satisfactory evidence, or the court will declare

it void, taking care, however, not to invade the province of the jury by

deciding disputed facts. If the circumstances of the sale and delivery

be in accordance with those that usually and naturally accompany such

a transaction, it can not be declared a legal fraud. These principles

were properly applied by the learned judge who tried the cause.

Judgment affirmed.

LIABILITY OF CARRIERS EFFECT OF DISCHARGE IN BANKRUPTCY.

A common currier may he liable ns such to a party injured by his negligence, though there be no
privity of contract between the two.

The operation of a discharge in bankruptcy considered.

[Campbell vs. Perkins. New York Court of Appeals; June term, 1868. Offi

cial report not yet published.*]

The plaintiff entered into a contract with Chase & Co. to transport

him and his effects from the city of New York to the city of Buffalo.

On the arrival of the plaintiff at Albany, Chase & Co., not having any

boat of their own in readiness, hired a boat of the defendants, who were

carriers engaged in transportation between Albany and Buffalo, and

agreed to pay them a specific sum for the use of their boat and services

of the crew, for the purpose of conveying the plaintiff and his goods to

Buffalo, in pursuance of their contract with him. The property of the

plaintiff was shipped on board of the boat, and during the voyage to

Buffalo a box belonging to the plaintiff, containing goods of the value

of several hundred dollars, was lost.

The plaintiff brought an action on the case against the defendants

10 recover the value of the lost box and contents. The defendant,

Perkins, gave notice of a discharge under the General Bankrupt Law.

A judgment was rendered in the supreme court in favor of all the de

fendants, from which judgment the plaintiff appealed to the court of

appeals.

Tagoart, J., who delivered the only opinion which was delivered in

the cause, held that there being no privity of contract between the plain

tiff and defendants, the defendants were not liable to the plaintiff, as com

mon carriers, for the loss of the goods, but he must look to Chase &

Co., with whom he made his contract, for his indemnity. But it was

held by all the other members of the court that the defendants, as

owners of the boat, were liable to the plaintiff in their character of

* This case is kindly furnished to us in MS. by his Honor Judge Taggart.

We presume it will appear in 2 Selden's R.
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common carriers, notwiihstanding there was no privity of contract be

tween them and the plaintiff ; that they had a duty to perform as com

mon carriers, and were liable for their failure to perform such duty.

The judgment was therefore reversed as to all of the defendants ex

cept Perkins, and a new irial ordered.

The plaintiff objected on the trial to reading the certificate of dis

charge in bankruptcy, in question, on the following grounds, viz. : 1st.

He has not pleaded his discharge, but has given notice with his plea

of the general issue that he will prove it. 2d. The demand of the

plain! iff is not such a one as can be discharged by the proceedings

in bankruptcy. 3d. There is no proof of the publication of notice to

creditors to show cause against the prayer of the petitioner being

granted. 4th. There is no proof that Perkins ever petitioned to be

discharged. 5th. There is no proof that any order to show cause

against his petition to be discharged was ever granted. 6th. There is

no proof that notice of any such order was published, or that notice

thereof was served upon any of Perkins' creditors.

It was held, that inasmuch as sect. 4 of the Bankrupt Law made the

certificate conclusive evidence of itself in favor of the bankrupt, unless

the same should be impeached for some fraud or willful concealment by

him of his property or rights of property, contrary to the provision of

said act, it was not necessary for the bankrupt to prove either the pub

lication of notice to creditors, or the bankrupt's petition to be dis

charged, or the granting of the order to show cause, or the publication

or issue of such order.

It was also held, that it was not necessary to plead the discharge

specially, but that the same might be given in questions under a notice

given with the general issue. That, although sect. 4 of the Bankrupt

Law provided that the certificate and discharge might be pleaded as a

full and complete bar, etc., the section ought not to have so strict a con

struction as to require a departure from the ordinary practice of the

state courts, and the certificate of discharge was properly received

in evidence under the notice.

It was also held, that the demand of the plaintiff was such a one as

might be discharged by the proceedings in bankruptcy ; that the action,

though in form for a wrong, was founded on a contract ; that it was

founded on an " engagement," and was technically a " claim ;" that the

bankrupt's discharge operates as well on unliquidated as liquidated de

mands ; that there was nothing in the act confining it to a debt or to

liquidated damages. It was sufficient within the language of the act

if the claim or demand was founded upon " contract" or " engagement."

It was further held, that the plaintiff could not defeat the defendant's

plea of bankruptcy by bringing his action in tort instead of contract.

That he could not, by varying his words, change the legal rights of the

defendant.

The judgment of the supreme court was therefore affirmed as to the

defendant Perkins.
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PATENTS. INFRINGEMENT.

A Halo of a patented article to nn agent employed by the patentee to purchase it, ia not, per 9et an
infringement, though it may tend to prove an infringement.

[Bfiam vs. Bitliard ; 1 Curtis' (U. S.) C. C. R., 101.]

This was an action on the case for an infringement of a patent

right belonging to the plaintiffs for the manufacture of loco-foco matches.

It was heard on an agreed statement of facts, from which it ap

peared that the defendants sold to an agent of the plaintiffs, who was

employed by the plaintiffs to make the purchase, matches, of the value

of six cents ; that such sale, if made to any other person than the

plaintiff, or their agent, would have been an infringement of the patent;

and the questions submitted were whether such a sale was an infringe

ment, and if so, what was the measure of the damages.

Curtis, J.—Two inquiries arise in this case. The first is, whether,

upon the facts stated, the law imports either the damage or the injury,

both which are necessary, by the common law, to support an action on

this case. The second is, whether an action on the case, for the vio

lation of a patent right, was intended to be given by the Patent Act,

where there was neither damage nor injury received, according to the

principles of the common law. As to the injury, the general rule of

the common law is, volenti non fit injuria; and, in accordance with

this maxim, no one can maintain an action for a wrong where he has

consented or contributed to the act of which he complains. And this

principle has been applied to numerous cases in which, though the

defendant was in the wrong, the plaintiff's negligence had contributed

to produce the consequential damages which were sought to be recov

ered in the action. Here the plaintiffs not only consented, but co-op

erated ; for through their agents they were themselves the purchasers.

As to the damage, it is true that in general the law imports damage

from the violation of a right, but I am not aware that damage has ever

been presumed by law from an act in which the plaintiff co-operated,

and which, therefore, must be supposed to have been done for his own

benefit, or, at least, not to have been to his loss.

It was argued that, ex necessitate rei, such a sale should be held to

be an infringement, because it is only by such evidence that an in

fringement of many patents can be shown. This may be sufficient to

prove that such a sale may be evidence of an infringement, and that

from such a sale, accompanied by other circumstances likely to exist,

and capable of being proved if the defendant does infrmge, a jury

would bo warranted in finding an infringement by sales to others than

the patentee. If the plaintiffs' agent purchased the matches at a shop

where matches and similar articles may be expected to be found for

sale, if they were sold to him in the usual course of the trade there,

and if he saw others exposed for sale, it would be a natural inference

for a jury to make, that this was not the only parcel sold ; that in the

course of the defendant's business he had sold what he showed him
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self desirous of selling, and what customers are in the habit of buy

ing; and I know of no rule of law which would restrain them from

drawing such an inference. (Hall vs. Boot, Webs. P. C, 100 ; Hud-

dart vs. Grimshaw, Davics P. C., 290 ; Keplinger vs. Youngs, 10

VVheaton R., 358.) But it is a very different question whether such a

sale is itself an infringement. The argument, ex necessitate, can ex

tend no farther than the supposed necessity extends, and that is, at the

utmost, only to make such a sale evidence of an infringement, which

stops short of its being an infringement.

It was also argued that this was not a sale to the plaintiffs, except by

construction of law, but only to their agent, and that, for the benefit of

patentees, the law would not deem it the same as a sale to the plain

tiffs. 1 can see no reason for making a distinction between patentees

and oilier persons in this particular ; and if I am at liberty to disre

gard a plain rule of law for the benefit of patentees, I should very

much doubt whether it would be for their advantage to hold that the

acts of their agents were not their own.

Nor can I find any solid foundation on which to rest the right of a '

patentee to support an action on the case for the violation of his ex

clusive right, except that settled and reasonable common-law basis of

all such actions, injury and damage : injury, by a violation of the incor

poreal right, and damage, at least nominal, presumed by the law to

arise from such violation. (Whittemorc vs. Cutter, 1 Gall. R., 429;

Savnn vs. Guild, 1 Gall. R., 487 ; Jones vs. Pcarce, Web. P. C, 125.)

In these cases, inasmuch as there was supposed to be no damage,

there was thought to be no action. And though I am rather disposed,

with Mr. Justice Washington ( Watson vs. Bladen, 4 Washington,

583), to doubt whether the assumption is correct, that in such cases

there is no damage, yet if the assumption be correct, I think the infer

ence is sound that no action lies.

It is true, some of the patent acts which were repealed by the act

of 1836, gave an action for sale, if made without the consent, in

writing, of the patentee, or of his assigns. But the law now in forco

contains no such provision ; and if it did, I should still be of the opin

ion that a sale to the patentee himself was not such a sale as was

intended by the statute ; and that no sale was wiihin its meaning,

except one which would be within the terms of the grant contained in

the letters-patent, which is a grant of an exclusive right to make, use,

and vend to others to be used. In this case, I am of opinion that the

sale to the plaintiffs' agent was a sale to them, and that such a sale is

not, per se, an infringement. On a statement of facts, I am not at

liberty to draw any inferences, and the judgment must be for the de

fendants.
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PATENTS . - USE OF AN EQUIVALENT.

The use of an equivalent is not an infringement of a patent where the use of the equivalent is

expressly disclaimed in the specification and claim .

[ Byam vs . Farr ; 1 Curtis' ( U . S.) C . C . R ., 260. ]

This was a bill in equity charging an infringement of a patent right,

belonging to the complainants, and praying for an injunction and

account. The complainants moved for a preliminary injunction . The

facts appear in the opinion .
Curtis , J. -- The complainants have shown that they are assignees

of letters -patent for an improvement in the manufacture of friction

inatches. The real question is ,whether the defendants have infringed

this exclusive right, so as to subject themselves to an injunction .

The complainants allege that their exclusive right has been violated

in two particulars.

1. In the use of the composition of matter claimed by the specifi
cation .

2 . By putting up the matches in the manner described and claimed
therein .

As to the first, it is proved and admitted that the defendants have

used a composition of matter, consisting of phosphorus, sulphuret of

antimony, and glue, into which , when in a fluid state , matches having

sulphur on their ends are dipped .

The claim in the patent is in the following words: “ What I claim

asmy invention is , the using of a paste or composition , to ignite by

friction , consisting of phosphorus, and earthy material, and a glutinous

substance only, without the addition of chlorate of potash , or of any

highly combustible material, such as sulphuret of antimony , in addition

to the phosphorus ."

To make this claim intelligible, it should be stated , that it is declared

by the specification , that the old method of making friction matches

was to use a composition , consisting of phosphorus, chlorate of potash ,

sulphuret of antimony, and glue. So that the invention claimed by the

patentee consists in rejecting two of the elements , namely, chlorate of

potash and sulphuret of antimony, and substituting in their place chalk

or some earthy matter. To compare the twomethods of the patentee

and the defendant, to a certain extent it may be said that the patentee

has improved on the known compound, by omitting two substances
previously used , and introducing one not used ; while the defendants

have merely omitted one substance previously used . It is insisted ,

however, that the sulphuret of antimony, used by the defendants, in

point of fact has the same effect in their composition as the chalk or

other earthy substance has in the plaintiff's composition. That both

act mechanically only , and not chemically ; the office of each being to

surround the particles of phosphorus, and , aided by the glue, to retain

them , and protect them from the air , and from the action of caloric ,

until the phosphorus is ignited by friction , and then to convey the heat
to the sulphur, and thus cause the match to burn . In other words,
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that in this compound sulphuret of antimony is a mere equivalent for

the earthy matter employed by the patentee ; and that though it is not,
in the nomenclature of chemistry , an earthy matter, yet that the claim

is not to be limited to substances strictly so termed, because while the
specification declares chalk to be the best material, it also makes

known that the ingredients may be varied, " and other absorbent earths
or materials may be used instead of the carbonate of lime.” And it is

urged , that the substance of the invention does not consist in the use

of the carbonate of lime in this composition ,but in the use of a material

suitable to protect the phosphorus, and convey its heat to the sulphur

when ignited , and that the defendants use such a material.

There is certainly much force in this argument ; but it is encoun

tered by difficulties which I think are insuperable .

To substitute , in place of some one element in a composition of
matter, a mere known equivalent, is an infringement ; because although

the patentee has not expressly mentioned such equivalent,he is in con

templation understood to embrace it. But he is not obliged to embrace

equivalents in his claim . Hemay, if he choose, confine himself to the

ingredients mentioned , and expressly exclude all others ; or he may

expressly exclude some, or one other. If he does so , it can not be

maintained that what he has expressly disclaimed is, in point of law ,

claimed . Now this patentee declares that his composition is to be

without the addition of sulphuret of antimony . It is said that hemeant

to exclude it, because he considered it,as he says in the claim , a highly

coinbustible material ; that he was under a mistake, as it is not so .

This may be true, but the question is not what induced the patentee to

exclude it, but whether he has excluded it. If he made a mistake, the

Patent Law affords means of correcting it ; but until corrected , the

claim must be taken as it stands.

It is also urged , that it was the intention of the patentee to exclude

sulphuret of antimony only when used with chlorate of potash . But

this is not consistent with the plain meaning of the words, which are,

“ without the addition of chlorate of potash , or any highly combustible

material, such as sulphuret of antimony." And when it is borne in

mind what the composition previously knownwas, and how the patentee

has described his invention , I think it can not be admitted that the

patentee really intended to cover the composition used by the defend

ants. If the patentee intended to cover an improvement of the old

method, consisting only in the ornission of the chlorate of potash , as is

now said , he might reasonably be expected so to declare. But instead

of this, he declared that his invention did not extend to the use of this

substance. So far as respects his own intent, there can be no question

it was to make a claim which excluded the composition used by the

defendants . And this is decisive. It must be remembered that one

object of the Patent Law , in requiring the inventor to put on the public

records a description of his invention, is to inform the public what may

safely be done during the existence of the patent, without interfering
with his claims; and upon the soundest principles, the patentee must

be stopped from asserting a claim which is expressly waived on record .

It appeared, by the analysis of the composition on the defendants '
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matches, that some oxide of antimony and some silver was found in

it, and the evidence shows that when subjected to heat, in the process

of manufacture, the sulphur, combined with the antimony, is partially

give'n off, and oxygen is taken up from the atmosphere. And it is

urged, that the use of oxide of antimony and silver are not excluded

from, but are fairly included withm the patent.

As to the silica, I am satisfied it is merely an impurity in the

sulphuret of antimony of commerce, and that the right to use this is

the right to use it in the state in which it is ordinarily bought and used.

And in respect to the changes which it undergoes in any process of

manufacturing the composition, the right to make such changes is in

separable from the right to use the thing. There is evidence, that for

a short time the defendants heated the antimony separately, and so set

free from it more sulphur, and combined with it more oxygen.

Whether this would amount to an infringement, 1 have not thought best

to determine ; because as it was merely a temporary experiment, which

has been abandoned, it can not afford ground for an injunction after the

lapse of considerable trme, even if it were free from doubt that it was

an infringement.

In respect to the other claim, for the manner of putting up the

matches in paper, I find it consists in sawing the matches in sheets

so as to leave them united at one end, and wrapping them in strips of

paper in the mode described. The defendants' matches are left at

tached at one end in the same way, but are not wrapped in strips of

paper. I am of opinion that this claim must be construed to embrace

only the entire and complete mode described; and consequently, as

the defendants do not use that mode, but only a part of it, which the

patentee does not claim to have separately invented, the defendants do

not infringe on what is thus claimed.

The motion for an injunction is denied, with costs.

EVIDENCE. RES GEST*.

The defendant was indicted for larceny of a cow, and offered evidence that previous In killing the
cow he had made various declarations to the effect thai he was authorised by too owner of the
cow to kill and sell her, and that he intended to do so, in pursuance of the authority—Held, that

these declarations were admissible as part of the res gestae

[Cornelius vs. The State of Arkansas ; 7 English's (Ark.) R., 782.]

The prisoner was tried upon an indictment for the larceny of a cow.

The evidence against him was substantially comprised in the testi

mony of George Keesee and William Whitley. It appeared from their

account that the neighbors of defendant had missed considerable live

stock from time to time, and suspicion had been aroused that defend

ant was concerned in their losses. There were reports current that

defendant was accustomed to drive cattle of his own home from the

woods where the cattle of a number of owners were used to graze in

common, in such a way as to get a good fat beeve from some one else's
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stock in among his own, and pen the whole drove up as if they were

his own, and then kill the stolen one in the night, turning out his own

stock alone in the morning. In consequence of these circumstances,

the witnesses kept some watch upon the defendant, and hearing one

Sunday night in November, 1848, that the defendant had been seen to

drive home a cow belonging to one Joseph Clift, which was the one with

the larceny of which defendant now stood charged, in the manner just

mentioned, they went down to defendant's house to ascertain what he

would do with her. They testified that after waiting some time in a

concealed position near the cow-pen, the defendant and a negro came

out of the house, the former carrying a rope, the latter a light. After in

effectual attempts to lasso the cow with the rope, the defendant returned

and got his gun, and driving the cow into a smaller pen adjoining, shot her.

Thereupon the witnesses leaped the fence and seized the defendant,

telling him they had watched him a long time, but now had caught

him. He asseverated that it was the first act of the kind he had ever

committed. He asked if some arrangement could not be made which

would satisfy witnesses, if he would leave the state in a month. He

made strenuous attempts, according to the testimony, to induce wit

nesses to consent to some compromise of the affair, but they refused,

and insisted that the law should take its course ; and this prosecution

was accordingly instituted.

On the part of defendant, evidence was offered tending to discredit

the testimony of these witnesses. Mrs. Seymour was also called for

the defendant, and testified as follows : " I was at the house of de

fendant at the time the cow was killed. I knew the cow in question.

She ran with the cattle of defendant for some two w inters before she was

killed. On the evening before she was killed, I do not know whether

she came up with his other cattle, or was driven up with them by some

of the family. Sho was with the cattle on that evening. . She had

come up with them once before during the fall."

The defendant then proposed to prove by the witness that on the

night the cow was killed, after the cattle of defendant were turned into

the pen, and before the family and others at his house went to bed, he,

the defendant, declared openly in his family, and in the presence of

visitors, that he was going to kill the cow in question before day, and

take her to lienton to market ; and declared at the same time that he

had received a message from Clift, the owner of the cow, which au

thorized him to kill the cow and pay for her. That these declarations

were made to some three or four white persons who were at his house

at the time, as well as directions given to the negroes in reference to

the matter. To the introduction of which declarations of defendant

the attorney for the state objected, the court excluded them, and de

fendant excepted.

The defendant's counsel then offered to prove by the witness that a

short time before the cow in question was killed, she heard Marion

Williams—who at that time was living at the defendant's—tell the de

fendant that he had been down to Clift's, the owner of the cow, and

that Clift told him to tell defendant that the cow in question had been

using about his, defendant's, place the winter before, and if she returned
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he was at liberty to kill her, and pay him two cents a pound for her ;

and that, after getting said message, defendant openly declared his in

tention of killing the cow ; but the court excluded said evidence on the

objection of the state, and defendant excepted.

Bradford Morris, sworn for defendant, testified as follows : " Mr.

Cornelius was at my house, in Benton, the day before the cow in

question was killed, and came to get me to fill a wagon-wheel. He

wanted it done next day, so he could use it day after in going to Little

Rock. He told defendant if he wanted the wheel done in a day he

must bring it soon in the morning ; and told him that he wanted some

beef, and if he would bring the wheel soon in the morning, and bring

him some beef, he would fill the wheel. Defendant told him he had

no beef killed, but he would get up long enough before day to kill one,

and get into Benton by sun up, if he could get the beef up. Defendant

(hen proposed to prove by the witness that, in this same conversation,

defendant told him he had no beef of his own, but there was one at his

house belonging to one of his neighbors which he would kill and pay

for, that he had the liberty from the owner to do so. To the intro

duction of which evidence the state's attorney objected, the court ex

cluded it, and defendant excepted.

It should be observed that Clift, the owner of the cow, was de

ceased before the trial. Other evidence to prove similar declarations

of the defendant was also offered, but excluded. The prisoner was

convicted, and moved for a new trial on several grounds—among oth

ers, that the court erred in excluding these declarations'of the defend

ant. The new trial was refused, and defendant excepted to the

„ rofusal, and the case now came up upon the exceptions. We give so

much of the opinion as relates to the question whether the declarations

of defendant, that he was authorized to kill the cow by her owner, and

was intending to do so in pursuance of his authority, were rightly ex

cluded.

Johnson, J.—One ground of objection is, that the court excluded the

declarations of the defendant, which, it is contended, constituted a part

of the res gestte. The question to be determined is, whether the mat

ter proposed to be introduced to the jury was mere hearsay, or consti

tuted a part of the res gesta. Evidence of facts with which the wit

ness is not acquainted of his own knowledge, but which he states

merely from the relation of others, is inadmissible upon two grounds :

First, that the party originally stating the facts does not make the

statement under the sanctity of an oath ; and secondly, 'that the party

against whom the evidence is offered would lose the opportunity of

examining into the means of knowledge of the party making the state

ment. Where, however, the particular circumstances of the case are

such as to afford a presumption that the hearsay evidence is true, it is

then admissible. Where the inquiry is into the nature and character

of a certain transaction, not only what was done, but also what was

said by both parties during the continuance of the transaction, is ad

missible ; for to exclude this would be to exclude the most important

evidence. In this case, it is not the relation of third persons, uncon

nected with the fact, which is received, but the declaration of the
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parties to the facts themselves, or others connected with them in the

transaction, which are admitted, for the purpose of illustrating its pecu

liar character and circumstances. Where evidence of an act done by

a party is admissible, his declarations made at the time having a ten

dency to elucidate or give character to the act, and which may derive

a degree of credit from the act itself, are also admissible as part of the

res gestts. (Sessions vs. Little, 9 N. H., 271.) There are some

cases in which the declarations of a prisoner are admitted in his favor,

mainly upon the principle of being part of the res gestte ; as to account

for his silence, when that silence would operate against him. ( U. S.

vs. Craig, 4 W. C. C. Rep., 729.) So to explain and reconcile his

conduct. (State vs. Ridgely, J. Har. and McHen., 120.) When the

state of mind, sentiment, or disposition of a person at a given period

become pertinent topics of inquiry, his declarations and conversations,

being part of the res gestm, may be resorted to. (BarUtolemy vs. The

People, 2 Hill, 248.) It is laid down by Starkie, that whenever the

declaration or entry is in itself a fact, and is part of the res gestte, the

objection ceases. (lEv., 46.) The distinction between a mere recital,

which is not evidence, and a declaration or entry, which is to be con

sidered as a fact in the transaction, and therefore is evidence, fre

quently occasions much discussion, although the test by which the ad

missibility is to be tried seems to be simple. If the declaration or

entry has no tendency to illustrate the question, except as a mere ab

stract statement, detached from any particular fact in dispute, and de

pending for its elFect entirely on the credit of the person who makes

it, it is not admissible in evidence ; but if, on the contrary, any import

ance can be attached to it as a circumstance which is part of the

transaction itself, and deriving a degree of credit from its connection

with the circumstances, independently of any credit to be attached to

the speaker or writer, then the declaration or entry is admissible in

evidence. Hence it is, that when the nature of a particular act is

questioned, a cotemporary declaration by the party who does the act

is evidence to explain it. Where, for instance, in cases of bank

ruptcy, the question is with what intent the party absented himself

from his house, his declaration, cotemporary with the fact of depart

ure, is evidence to explain that intention. (Thompkins vs. Salt-

marsh, 14 Serg. and Rawle, 275.) In Lord George Gordon's case it

was held that the cry of the mob might be received in evidence as

part of the transaction. (21st Howell's St. Tr., 542.) It is to be ob

served in such cases, the declaration does not depend so much on the

credit due to the party who makes it, as to its connection with the cir

cumstances. In the case of the bankrupt, the declaration which he

makes at the time of leaving his house, if his intention of so doing is

founded, not upon his character for veracity, but upon the presumption

arising from experience, that where a man does an act his cotempo

rary declaration accords with his real intention, unless there be some

reason for misrepresenting his real intention ; its connection with the

act gives the declaration greater importance than that which is due to

a mere assertion of a fact by a stranger, or a declaration by the party

himself at another time. Such evidence might be admissible, even

vol. n.—21
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although the declarant, in ordinary cases, would not be believed upon

his oath. (Pool vs. Bridges, 4 Pick., 378.)

In order to convict the defendant in the case at bar, two distinct

facts were necessary to be found by the jury. First, that he took the

cow ; and secondly, that he did so take her with a felonious intent.

Here he made declarations previously to, and almost in immediate

connection with the act of killing, calculated to explain itself and to

reconcile itself with common honesty. The declarations were just

such as the experience of every one fully attests to be the natural

result of honest intentions. The defendant knew that the cow belonged

to Clift, and that this fact was well known to his family. Therefore

it was natural that he, when he formed the design to kill and take her

to market, in order to explain his conduct in so doing, should make

known such determination in advance. His course therefore, in thus

declaring the fact openly, was perfectly natural and just ; such a one

as a man conscious of the entire honesty of his motive would pursue

under like circumstances. This being true, the declarations of the

defendant do not depend upon the credit that might be awarded to him

as a man, but solely upon the presumption arising from experience,

that his cotemporary declarations accord with his real intentions. We

are fully satisfied, therefore, that the declarations referred to, and which

were excluded by the court, can not be regarded as mere hearsay

evidence, but, on the contrary, they form facts in themselves as forming

a part of the transaction under investigation, and as such were clearly

admissible, and should have been placed before the jury, as tending to

elucidate or explain the conduct of the defendant.

The court also erred in refusing permission to the witness to testify

in relation to the message which the defendant claimed to have received

from the owner of the cow, and by which he insisted he was authorized

to do what he had done. The rejection of this testimony can not be

justified either upon the ground of hearsay, or upon that principle of

the law which requires the best evidence of which the nature of the

case is susceptible. The evidence itself was clearly competent as

tending to negative a felonious intent, and the party who bore the

message would have been no better witness than one who was present

and heard it delivered, as it was wholly immaterial whether the

message was true or false in case the defendant acted in good faith,

and under a belief that it was true. The fact of its delivery, not the

truth of the message, was the only material matter, and that could be

proven by the person who heard it delivered, as well as by him who

actually bore and delivered it.

We think that the same doctrine which we have already held in

relation to the defendant's declarations to his family, immediately pre

ceding the act of killing, would clearly admit those which he made to

Morris, since they were made with a direct reference to the transaction,

and tend to explain the nature of it, and to negative the idea of a

felonious intent arising from its having been in the night time. After

having proved by Morris that the defendant had engaged to bring him

-beef on a particular morning, he offered to prove by him, that he told

him (witness) that he had no beef of his own, but there was one at his
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house belonging to one of his neighbors, which he would kill and pay

for, and that he had permission from the owner to do so. Here was a

declaration made by the defendant the day before the cow was killed,

and thereby announcing his intention openly and without the least

reserve. This, therefore, formed a fact in itself, which formed a part

of the very transaction, and consequently was competent to go to the

jury, to weigh more or less according as it should accord with the

subsequent conduct of the defendant. These declarations should have

been received, not as testimony going to disprove a felonious intent in

the killing of the cow, but merely as a fact to rebut such a presumption

arising from silence and secrecy in the movements of the defendant.

DEGRADING QUESTIONS. INFERENCE FROM REFUSAL TO ANSWER.

When ft witness baa been asked whether he has not been convicted of a certain infamous crime, and
ha* been allowed to refuse to answer, counsel have the right to comment upon the refusal, lit ad*
dressing the jury, and draw inference from it unfavorable to witness> credibility.

[The State of JVorth Carolina vs. Garrett; 1 Basbee's (N. C.) R.,367.]

The defendant was tried upon an indictment for murder.

On the trial, a witness examined on behalf of the prisoner was asked,

upon his cross-examination by the attorney-general, whether he had

not been indicted, convicted, and whipped in the county court of

Warren for stealing. The witness was informed by his Honor that he

was not bound to answer the question, unless he chose to do so, and

he declined to answer. The attorney-general, in his concluding argu

ment to the jury, insisted, although the prisoner's counsel objected to

his right to do so, that the witness was unworthy of belief, because of

his refusal to answer the questions propounded to him by the state.

There was a verdict of guilty, and judgment against the prisoner.

Rule for a new trial—rule discharged, and the prisoner appealed to the

supreme court.

Battle, J.—The bill of exceptions presents fairly the point whether

the attorney-general, after having asked the defendant's witness a

question tending to his disgrace, and which on that account he refused

to answer, had the right, in his argument to the jury, to infer from his

silence that the witness was unworthy of credit. There is no subject

connected with the examination of witnesses upon which there seems

to have been more diversity of opinion and practice in the English

courts than upon the one now under consideration. Judges of great

eminence have refused to permit a question tending to degrade a wit

ness to be put to him. Others have permitted the question to be put,

but advised the witness that he was not bound to answer it ; while

most, but not all of them, have held that no inference to the discredit

of the witness could be drawn from his refusal to answer. (1 Stark,

on Ev., 172, in note ; Roscoe's Crim. Ev., 175 ; Rose vs. Blakemore,

21 Eng. C. L. Rep., 465.) In this State we consider it settled by the

case of The State vs. Patterson (2 Ire. R., 346), that such a question
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may be asked; and the court in that case were inclined to the opinion

that when the question tended only to the disparagement or disgrace

of the witness, but not to expose him to a criminal prosecution, he

was bound to answer it. Whether, supposing him not bound to

answer it, any inference to his discredit arising from his silence can

be urged in argument to the jury, is now for the first time, so far as we

are aware, presented to the decision of this court. The question is

one of much practical importance, and we have considered it with an

anxious desire to settle it correctly. The difficulty arose from the wish

of the court to protect the witness on the one hand, and on the other

to protect the party against whom he was called from unreliable testi

mony. It is manifest that the only mode by which a complete protec

tion can be afforded to the witness, is to prevent the question from

being put at all. If that be not done, and he is protected only so far

as not to be compelled to answer the question, his credibility will in

evitably suffer some damage by his silence. It will then deserve seri

ous consideration, whether the slight protection still afforded the wit

ness be sufficient to countervail the necessity which every court must

feel, of endeavoring to protect the parties to a cause from corrupt or

suspicious testimony. It has been decided in this state, as we have

seen, that the witness can not claim the only effectual protection of

not having the disparaging question put to him ; and we are inclined to

think that it follows as a necessary consequence, that the witness is

bound to answer. But if that be not so, and it is admitted that the

witness may refuse to answer, we yet hold that such refusal is the

proper subject of comment to the jury. It seems to us to be something

very much like absurdity to permit the whole demeanor of a witness to

be discussed and criticised by counsel, and yet deny them the privilege

of remarking upon his refusal to answer a proper question, when that

refusal may have more effect upon the jury than any thing else relating

to his mere demeanor. We think that the silence of the witness under

such circumstances is " a fact transpiring in the course of the trial

brought before the jury by one of the parties, and in relation to the

question under investigation," and is therefore a proper subject of re

mark to the jury, both by the counsel and the court. (Bailey vs. Poole,

13 Ire. R., 404.) The question put by the attorney-general to the

witness, in this case, could not expose him to a criminal prosecution.

The only effect it could have was to disparage him, and destroy his

credibility before the jury. And whether he was bound to answer it or

not, we think that no error was committed by the court in permitting

the attorney-general to notice his refusal in the argument to the jury.
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DOUBLE SUBPG3NA. RIGHT8 OF WITNESS.

There two subpoenas arc served upon a witness, requiring his attendance on the same day at
different places, distant from each other. He is not bound. In the absence of statutory provision, to
obey the one first served, but may mako his election between them.

This was a scire facias against the defendant to enforce the forfeiture

imposed by statute in North Carolina for his non-attendance as a wit

ness. It appeared that defendant was summoned as a witness for the

plaintiff in a suit in the superior court of Mecklenburg county ; and

was also summoned as a witness in a suit in the county court of Surry

county, and which was for trial the same week with that of the supe

rior court of Mecklenburg. The subpoena from Mecklenburg was first

served on the defendant. He attended as a witness under subpoena at

Surry, and could not attend both courts the same week. The only

question was, did his attendance at Surry excuse his non-attendance at

Mecklenburg.

The judgment of the court below was for the defendant, and the

plaintiff appealed.

Pearson, J.—The defendant was under subpoena to attend as a

witness at two places on the same day. To do so was impossible.

He attended at one of the places, and shows this as a cause for not

attending at the other.

The plaintiff says, " My subpoena was first served, and therefore I

had the best claim to your attendance." The question is, Does the fact

that the subpoena in the plaintiff's case was first served give him a

paramount right, so as to entitle him to enforce the penalty of forty

dollars given by statute, notwithstanding the cause shown ?

The statute under which the plaintiff claims the penalty makes no

provision for such a case, and it remains to be seen whether there is

any principle of common law which sustains the plaintiff's right to en

force the penalty. The plaintiff says, by the principle of the common

law, if A agrees for a consideration to sell to B a lot of cotton, and

afterwards sells it to C, B may maintain an action against A for a breach

of contract. Granted ; but the principle does not apply to our case

for two reasons : first, the defendant made no contract to attend as a

witness. The obligation to attend was imposed on him by kis sove-

reign ; and this is not a question of damages for breach of contract, but

ono of forfeiture and penalty for not obeying a command of the state.

Second, suppose the legal effect of the service of the subpoena to be a

quasi contract, the common law gives no penalty for the breach of. a

contract, and the remedy at common law is not by scire facias for a

There being no statute, we are not able to see any principle by

which the defendant was obliged to obey the subpoena first served,

when by so doing he must disobey a subpoena afterward served. We

therefore can see no reason why a witness in such a case may not

make his election at which place to attend.

[Icehour vs. Martin; 1 Busbee'n (N. C), R., 478.]
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The inconvenience presented by this case has so seldom occurred,

that no provision for it has been made by the legislature. It is the

power of this court to declare what the law is, but it has no power to

make law.

In the case of the governor, secretary of state, judges, solicitors for

the state, etc., whose duty requires them to be at particular places at

particular times, provision is made for taking their testimony by depo

sition. The position of these officers before the statute was similar

to that of a witness subpoenaed to attend at two places on the same

day. It is true the former were under a general obligation to be at

certain places at certain times, whereas the latter was only under a

special obligation ; but the principle is the same. The legislature

has provided for the one case because of the general inconvenience :

whether it be necessary to provide for a case like the present, which

may not happen again in five years, is a matter for the consideration of

the general assembly. All we can do is, to say the case has not been

provided by statute, and the common law does not give the plaintiff a

right to enforce the penalty.

INDICTMENT. PLEA BY ATTORNEY.

In what cases a person indicted for misdemeanor may plead by attorney.

[The United States vs. Mayo ; 1 Curtis (U. S,), C. C. R., 433.1

The defendant was indicted for beating a seaman. Mr. Dodge

moved to be allowed to plead to the indictment in the absence of the

defendant. He produced a special power of attorney from the de

fendant authorizing him to do so, and an affidavit showing that when

the defendant was arrested he was bound on a voyage and ready for

sea, and that if he remained till the trial he would lose his voyage and

be put to much inconvenience. The district attorney consented to the

motion.

Curtis, J.—I have consiikred this motion with some care, as af

fecting the practice of the court, and I have also conferred with the

district judge, who has had occasion heretofore to pass on similar ques

tions. I will state the results at which we have arrived.

1 . To save his recognizance, even in case of a misdemeanor, the

defendant must appear personally.

2. He is liable to be called on his recognizance at any time, either

on the motion of the district attorney or by the order of the court on its

own motion, if it sees cause to direct it.

3. It is in the direction of the court to allow one indicted for a mis

demeanor to plead and defend, in his absence, by attorney. This

direction will be regulated by the following circumstances :

1. That it is not an offense for which imprisonment must be in

flicted.

2. The court must be satisfied that the nature of the case and its

circumstances are such that imprisonment will not be inflicted.
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3. The district attorney must consent, or it must appear to the court

that he unreasonably and improperly withholds his consent.

4. Sufficient cause must be shown, on affidavit, to account for the

absence of the defendant.

5. A special power of attorney to appear, and plead, and defend, in

his absence, must be executed by the defendant, and filed in court by

the attorney.

I have considered this case, and being of opinion that its facts bring

it within these requirements, the attorney may be admitted to plead

and defend.

PARDONS. THEIR VALIDITY.

When it appears from the record, and the pardon itself, that the governor was misinformed, and
executed the pardon under the impression that there was a subsisting judgment, when there was

none, the pardon is void.
When It appears on the record that an appeal was taken merely for delay and to get time to apply

for the pardon, and the governor was not apprised of the appeul. the pardon is void.
Where the pardon remits the " imprisonment, provided theJine be firet paid," while no fine was

in fact imposed, the pardon is void.

[The State of JVbrth Carolina vs. M-lntyre. North Carolina Supreme Court,

1864. Not yet reported.*]

The defendants were tried in the New Hanover superior court upon

an indictment for assault and battery—were convicted and sentenced

to imprisonment, no fine being imposed. An appeal was taken to the

supreme court, where the judgment below was affirmed ; but in the

interval, and before judgment in the supreme court, an application was

made to the governor, and a pardon granted. The pardon recited the

conviction of the two defendants, James and David M. M'Intyre, and

the sentence of James to three months' imprisonment, and of David to

imprisonment for one month ; and thus proceeded :

" I do by these presents pardon the said James and David M. M'In

tyre the offense whereof they stand convicted, remitting so much of said

judgment as extends to imprisonment, upon the express condition that

they shall first pay the fines and all the costs incident to said judg

ment, upon the express stipulation and condition that this pardon shall

not extend to any other offense of which either of them may have been

guilty."

The case having been sent back to the superior court, the solicitor

for the state prayed judgment upon the defendants, and moved that they

be fined. The presiding judge was of opinion that he had no power to

impose a fine, but stated that he would impose a fine if he had the

power to do so, and thereupon discharged the defendants, upon the

payment of costs—from which judgment the solicitor for the state

appealed.

Pearson, J.—His Honor was of opinion, that by reason of the par

don, he had no power to impose a fine. We do not concur, and are

of opinion that the pardon was inoperative. His Honor should have.

* We are indebted to Judge Pi for a report of this case.
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proceeded to judgment, and had power to imprison, as well as fine,

one or both at his discretion, the pardon to the contrary notwith

standing.

The pardon recites the conviction and sentence of imprisonment,

and then proceeds to " pardon the offense of which they stand con

victed, remitting so much of said judgment as extends to imprison

ment, upon the express condition that they shall first pay ihe fines and

costs incident to said judgment, etc."

This is not a pardon of the offense, but of a portion of the punish

ment imposed by the judgment, for the general words first used are

qualified, and the intention is declared to be only to remit the impris

onment on condition that the fine and costs are paid. " The king par-

doneth a felony whereof A stands attainted ; and in truth he is not at

tainted : this is expressio falsi, and maketh the pardon void." (3

Coke's Institutes, 238.) " If a man be attainted of felony by judg

ment, and afterward the king pardoneth generally the felony, it is

naught worth, and the reason thereof is not because by the attainder

the felony is extinct, but because the king is not truly informed (as he

ought to be) of the true state of the case ; for peradventure, if he had

been informed of the truth, and of all the proceedings, he would not

have pardoned." (6 Rep., 13 a.) "It seems to be laid down as a

general rule in many books, that wherever it may be reasonably in

tended that the king, when he granted a pardon, was not fully apprised

both of the heinousness of the crime, and also how far the party stands

convicted thereof upon record, the pardon is void, as being gained by-

imposition upon the king. And this is very agreeable to the reason

of tho law, which seems to have intrusted the king with this high pre

rogative upon a special confidence that he will spare those only whose

case, could it have been foreseen, the law itself may be presumed to

have excepted out of its general rules which the wit of man can not

possibly make so perfect as to suit every particular case. (Hawkins,

b. 2, c. 37, sec. 8.)

It is a general rule, that whenever it may reasonably be presumed

the king is deceived, the pardon is void. Therefore any suppression

of truth, or suggestion of falsehood, in a charter of pardon, will vitiate

the whole, for the king was misinformed." (4 Black. Com., 398.)

We think it may reasonably be intended that the governor was not

fully informed of the proceedings in the case of these defendants. We

can look only at the record, of which a copy of the pardon is part, and

can take notice of nothing aliunde. There are three grounds, either

of which is sufficient to vitiate the pardon.

1st. The judgment is referred to in the pardon as subsisting, whereas,

in fact, it was annulled by an appeal to the supreme court, and if that

court should decide there was error, and direct a venire de novo, the

conviction also would bo annulled, and the defendants stand as if there

had been no trial. If it should decide there was no error, the judge

presiding at the next term of the superior court, would proceed to give

judgment, and impose fines or imprisonment, or both, at his discretion.

This would be a new judgment, and would have no connection with

the judgment that had been annulled by the appeal. This is settled.
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(State vs. Manuel, 4 Dev. & Bal., 38.) Indeed, the statute upon this

subject sets forth the law as plainly as words can express it. " In

criminal cases the decisions of the supreme court shall be certified to

the superior court, from which the case was transmitted to the su

preme court, which said superior court shall proceed to judgment and

sentence agreeably to the decisions of the supreme court and the law

of the state." (Rev. Stat., c. 33, sec. 6.)

As the governor, at the time he executed the pardon, acted- upon

the supposition that there was a judgment, it may reasonably be pre

sumed that he was led into error by the suppression of the fact that

the defendants had appealed. If it be said the defendants were ig

norant of the effect of the appeal, the reply is, no man shall be heard

to say that he is ignorant of the law. This is settled. Courts are

compelled to act upon this rule, as well in criminal as in civil matters.

It lies at the foundation of the administration of justice. There is no

telling to what extent, if admissible, the plea of ignorance would be

carried, or the degree of embarrassment that would be introduced into

every trial by conflicting evidence upon- the question of ignorance.

(State vs. Boyett, 10 Ired., 336 ; Hoit vs. Roper, 6 Ired. Eq., 649.)

If it be suggested that the fact of the appeal was immaterial, so far

as the action of the governor was concerned, and would not have in

fluenced him in the premises, the reply is, without undertaking to say

how far it would have had an influence on him, it is sufficient to say

that it was well calculated to influence him to some extent. Every

intendment is made against a party who is guilty of a suppression of

a fact.

Had the governor been put in possession of the fact that there was

an appeal, and, consequently, that there was no judgment, it is a rea

sonable presumption that he would either have taken the responsibility

of granting an absolute pardon of the offense, as he had a clear right

to do, either before or after judgment, or that the judge presiding at the

next term of the superior court had felt it to be his duty to pronounce.

This latter course would have recommended itself by the considera

tion, that if the supreme court directed a venire de novo, the defendant

might be acquitted ; or, if there was no error, the judge who imposed

the sentence might not imprison the defendants, and so the pardon

would be unnecessary ; or, at all events, if the second judge should

also think it to be his duty, under all the circumstances, to imprison the

defendants, he would have the benefit of that additional fact in aid of

the exercise of his own discretion. And it is an unreasonable pre

sumption that he would, instead of pursuing one of the two courses

above indicated, have attempted to do a thing in futuro by a present

act, and to remit, at that time, by his charter of pardon, a part of a

judgment which was not then in esse which might never have had an

existence, and the existence of which would depend upon certain con

tingent events, which he had no right to anticipate.

The governor may pardon an offense after it is committed, but it

does not follow that he has power to do so before it is committed.

Other considerations are then involved, e. g., it would be in effect a

license to commit a crime. So the governor may pardon a portion of
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the punishment after it is fixed by judgment, upon the ground that he

has power to pardon the whole—the greater includes the less—but it

does not follow that he has power to pardon a portion of the supposed

judgment when it is discretionary, before it is fixed by judgment,

for other considerations are there involved, e. g., it would interfere

with the due administration of the law, and be in effect a rod held

over the judge, by giving him to know what the governor thought his

judgment ought to be ; or " a solicitation to deal favorably by the defend

ants." This the Queen of England can not rightftdly do, and yet she

may rightfully pardon the offense entirely ; and the charter of pardon

is a bar to all further proceedings. The pardoning power conferred

by our constitution is derived from the laws of England.

We are not at liberty to decide at this time whether the governor

has such a power, because it has not been exercised or claimed in this

case. It is sufficient for our purpose to say, that the power is ques

tionable, and if so, fairness requires that the fact of there being no

judgment should have been disclosed when the pardon was applied

for. And it is the extreme of unfairness to obtain a pardon upon the

supposition that there is a judgment, and make use of it afterward,

when the judgment is about to be rendered. If it had no other effect,

it was calculated to influence the discretion of the judge, or to em

barrass him, by letting him know what the governor thought of the

matter. In the language of my Lord Coke, " Peradventure, if he had

been informed of the truth, and of all the proceedings, he would not

have pardoned."

2. As appears by the transcript sent to this court, the appeal was

taken for the mere purpose of delay, no bill of exceptions being sent,

and there being no motion in arrest. If this fact had been made

known to the governor, it was well calculated to influence the exercise

of his discretion. The appeal was in fact taken merely to get time

to apply for the pardon. This was a perversion of the right of appeal,

to a purpose entirely different from that for which it was conferred, and

it can not be supposed that the governor would give countenance to an

attempt to obtain an object by indirection. The inference is, that he

believed that the defendants were in jail, and the intent of the pardon

was, to remit the residue of the imprisonment.

The pardon sets out that the judgment was subsisting ; it follows

that the governor was not apprised of the appeal, and of course he did

not know it was taken for delay.

If it be said, the defendants wished to avoid the disgrace of going

to jail, and as the law had provided no mode by which they could bo

allowed time to apply for the pardon, they were compelled to adopt the

contrivance of taking an appeal, as a dernier resort, and are therefore

excusable. The law permits the presiding judge to postpone the

time for carrying the sentence into execution, in order to give time to

apply for a pardon, whenever, in his opinion, there are circumstances

favorable to the defendants. (4 Black. Com., 392.) But it is sug

gested, this provision is of no avail in cases like the present, where

the punishment is left to the discretion of the judge ; for if he thinks

there are favorable circumstances, he will himself take them into con
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sideration, and impose a punishment so mild as to make a pardon un

necessary. That is true, but the fact that the law has made no pro-

I vision for allowing time to apply for a pardon in such cases, together

with the consideration that they do not fall within the principle stated

by Hawkins, in the passage cited above, as being the basis of the

pardoning power, and the seeming inconsistency of allowing a discre

tion confided to the presiding judge, who hears the whole case upon

sworn testimony, to be reviewed by the discretion of the governor,

who acts upon ex parte statement, tends to show that it was contem

plated that the power would be exercised sparingly, and only in ex

treme cases. For instance, if new matter should occur after the judg

ment.

We do not mean to be understood as intimating an opinion, that the

executive has not a general power to pardon. But when he is called

upon to abate, not the rigor of a punishment fixed by law upon general

rules, but the rigor of a high judicial officer, on the ground that he has

not sufficiently tempered his discretion with mercy, it is of the utmost

importance that all of the facts should be fully disclosed.

3. The pardon was, " On condition that the defendants should first

pay the fines and all costs incident to said judgment." It is apparent

that the governor was under the belief that a fine had been imposed

upon each of the defendants. By accepting the pardon with this con

struction on its face, they are fixed with notice that the governor was

misinformed, and could not, in fairness, avail themselves of an error

into which he had fallen. In reference to this there is another view :

There was a condition precedent, which it was impossible for the

defendants to perform, because there was no fine to be paid, and it is

common learning that in such cases the deed never takes effect, and

is void. " If the condition precedent be impossible, no state or interest

shall grow thereupon." (Co. Litt., ch. 5, sec. 334.)

The governor, as appears upon the face of the pardon, supposed the

defendants had each been fined as well as imprisoned, and intended to

remit the imprisonment, provided they, in the first place, paid the fines ;

and yet, such use has been made of the pardon as to enable them to

escape both fine and imprisonment. Every one will say, this is not

right ; and the fact that the law declares a pardon, obtained under such

circumstances, to be void, is one among the many instances showing

the truth of the maxim, " The common law is the perfection of reason."

This opinion will be certified, to the end that the superior court may

proceed to judgment and sentence, agreeably to this opinion and the

laws of the state.
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CRIMINAL LAW VERDICT BY IMPLICATION.

A verdict of "guilty," of a crime of inferior degree, implies a verdict of " not guilty" of every
higher crime of which the prisoner might have been convicted under the indictment ; and this
implied verdict la not affected by the reversal of the conviction for the inferior crime.

[Hurt vs. Tlie State of Mississippi ; 25 Miss. R. 378.]

The defendant was indicted for murder. He appeared, and filed cer

tain picas in abatement to the indictment, alleging that the organization

of the grand jury, who found the bill, was illegal. The district attorney

demurred to the plea, and the court sustained the demurrer. The pris

oner having pleaded not guilty, was put on trial, and found guilty of

manslaughter in the third degree. From judgment rendered on this

verdict, he obtained a writ of error, assigning as error the decision of the

court below, in sustaining the demurrer to the plea in abatement. On

this writ, the judgment of the court below was reversed, and judgment

entered overruling the demurrer, and quashing the indictment.

But by this time twelve months, within which time, by the statute of

limitations of Mississippi, a prosecution for manslaughter must be com

menced, had expired ; so that the prisoner could not again be indicted

for that offence. It was now insisted on behalf of the prisoner that he

was entitled to a complete discharge ; —that a verdict of guilty of man

slaughter was an acquittal of the charge of murder ;—and that the pri

soner could not now be held to answer either charge. The attorney ge

neral urged in opposition that the reversal of the judgment on the verdict

of guilty of manslaughter, annulled the whole proceedings in the court

below, and that the prisoner could now be held to answer an indictment

for murder.

Fisher, J.—A verdict of a jury, finding a party put upon his trial for

murder, guilty of manslaughter iu the third degree, must of necessity

operate as an acquittal of every crime of a higher grade, of which he

might have been convicted under the indictment upon which the issue

was made ; otherwise the party, after undergoing the sentence for man

slaughter, might be put upon his trial for the charge of murder, which

would thus be only postponed, and not decided by the verdict of man

slaughter. The jury in such case, in contemplation of law, render two

verdicts ; one acquitting the accused of the higher crime charged in the

indictment; the other finding him guilty of an inferior crime. They

must first determine his guilt or innocence, upon the charge made by the

indictment, before proceeding to consider whether he is guilty of an infe

rior crime. The verdict of manslaughter is as much an acquittal of

the charge of murder, as a verdict pronouncing his entire innocence would

be ; for the effect of both is to exempt him from the penalty of the law

for such crime.

But it is said, that such verdict only operates as an acquittal, while it

is permitted to stand as part of the action of the court below ; and as it

has been set aside by this court, upon the prisoner's own application, the

cause must be treated, in all respects, as if no trial had taken place. In

support of this position, authorities have been cited, holding that when
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the judgment upon a trial for murder is arrested, the party may be re

manded, and again indicted for the same crime. The authorities, doubt

less, announce the law correctly, but tbey have no application to the

question under consideration. The judgment is only arrested in any case,

when the verdict is against the party. Ho would certainly never move,

neither would the court tor a moment entertain such motion, in arrest of

the judgment, when the verdict was in his favor. Here the verdict of

the jury acquitted the party of the crime expressly charged in the indict

ment, and at the same time exempted him from the penalty of the law

for its supposed commission. He could not move in arrest of the judg

ment on this part of the verdict, because the judgment corresponding,

in contemplation of law, with the verdict in this respect, must also havo

been oue of acquittal of the charge of murder. Whether this judgment

was in fact pronounced by the court, as ought to be the practice, or at

tached by mere operation of law to the verdict, it was bound to be in

the party's favor, and it could not, therefore, be arrested or set aside on

his motion.

The same may, in effect, be said with regard to the action of this court

upon the writ of error, which brought to its consideration only the

judgment and proceedings of the court below, prejudicial to the accused.

This was the final sentence upon the verdict of manslaughter, as no other

threatened his liberty or in any manner affected his rights. Ho sought

relief against no other. The judgment of reversal could extend only to

such judgment and matters as the writ of error brought to our considera

tion. A judgment acquitting the party of murder, not being one which

could be embraced in his writ of error, for the same reason could not be

embraced in our judgment. Hence it stands unaffected by our action, as

the judgment of the court below on the charge of murder. It may be

true, that no formal judgment of acquittal was entered ; but we hold that

the sentence of the court upon the verdict of manslaughter, was of itself

a complete acquittal of all higher crimes of which the party might have

been convicted under the indictment. It will not do to say that the re

versal of the sentence against the party, also destroys the verdict and

judgment by operation of law in his favor. The former being against

the party, could be made the subject of revision upon a writ of error to

this court. The latter being in the party's favor, was final, conclusive,

and irreversible. Neither he nor the State could ask a revision of such

judgment, upon a writ of error, to this court ; and having no power to

revise it, we have no authority to reverse or annul it. It still stands,

therefore, wholly unaffected by our action upon the writ of error. To

this our mind is clear upon principle ; but the question has been directly

adjudicated by the Supreme Court of the State of Tennessee, and settled

in a well considered opinion, as we have stated the rule. (Slaughter vs.

The State, 6 Humph. 410.)

It may bo admitted, for the sake of the argument, that the indictment

was avoidable ; still, under the record, the prisoner would be entitled to

his disoharge. The indictment purports to have been found by a grand

jury organized by the court. The record shows, that the prisoner was

arraigned and regularly tried upon the charge therein contained, and that

he was acquitted of the charge of murder upon the facts and testimony
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introduced before the jury. The statute is decisive of the question, and

was no doubt enacted to relieve against such cases. It is in these words,

to wit : " No person shall be held to answer on a second indictment for

any offence, of which he has been acquitted by the jury, upon the facts

and merits on a former trial ; but such acquittal may be pleaded by him

in bar of any subsequent prosecution for the same offence, notwithstand

ing any defects in the form or the substance of the indictment on which

he was acquitted." (How. ik Hutch., p. 670, 5 ; ib. 725, § 20.) An

indictment is defective in substance when the court cannot pronounce the

proper sentence of the law upon the verdict finding the accused guilty.

In such case the judgment is arrested, and the party, according to the

authorities, remanded for another indictment. While this may be the

law, and the universal practice of the courts upon a verdict of guilty, it

by no means follows that either the law or practice ought to he the same

upon a verdict of not guilty. The party has gone through the legal

form of a trial, and has established his innocence ; and hence the wisdom

of the statute in providing for such cases.

Let the prisoner be discharged.

INDICTMENT REPUGNANT CHARQE.

An indictment which charges the prisoner with uttering * a false, forged, altered, and counter
feit bank note," la "repugnant.''

[Kirby vs. The State of Ohio; 1 Ohio State R. 186.]

The plaintiff in error was indicted for having uttered and published, as

true, to one Kinkhead, a certain " false, forged, altered, and counterfeit"

bank bill, or note. An exception was taken to the indictment for repug

nancy.

Corwin, J.—The indictment was framed upon the twenty-second sec

tion of the Act " providing for the " punishment of crimes." (Swan's

Stats. 233.)

Comparing the twenty-ninth section of the act with the twenty-second,

it will be found that the legislature had in mind five descriptions of un

lawful bank bills. 1. Counterfeit bills. 2. Forged bills. 3. Spurious

bills. 4. Altered bills. 5. False bills. The twenty-second section em

braces the first, second, fourth, and fifth of these. The twenty-ninth sec

tion embraces the first, second, third, and fifth.

1. A counterfeit bill is one printed from a false plate, and not a bill

printed legitimately or illegitimately from the genuine" plate.

2. A forged bill is one to which the signatures of the officers of the

bank, whence it purports to have been issued, are forged, or otherwise

falsely affixed. It may be a legitimate or an illegitimate impression

from the geuuine plate, or it may be an impression from a counterfeit

plate.

3. A spurious bill may be a legitimate impression from the genuine

plate, but it must have the signatures of persons not the officers of the
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bank whence it purports to have issued, or else the names of fictitious

persons. A spurious bill, also, may be an illegitimate impression from

the genuine plate, or an impression from a counterfeit plate, but it must

have such signatures or numes as we have just indicated. A bill, there

fore, may be both counterfeit and forged, or both counterfeit and spuri

ous, but it cannot be both forged and spurious.

4. An altered bill can neither be a counterfeit, a forged, nor a spurious

bill, according to the twenty-second section. It must be an authentic

and genuine bill, legitimately printed from the genuine plate, and truly

signed by the officers of the bank, but altered in its denomination, or

in some other material part.

6. There may be, however, an illegitimate impression from the genu

ine plate ; that is, a merelyfalse bill. It may have forged signatures, or

the signatures of persons not the officers of the bank, or the names of

fictitious persons. In a larger sense, to be sure, a bill which is counterfeit

alone, or counterfeit and forged, or counterfeit and spurious, or forged

alone, or spurious alone, might be called a false bill ; and an altered bill,

in the same general sense, might be called a false bill ; .but such language

is too loose, we think, to be employed in construing a statute for the

definition of crimes.

The indictment charged the bill in question to have been false, forged,

altered, and counterfeited, which is plainly a repugnant description.

The judgment must therefore be reversed.

JUDICIAL KNOWLEDGE. PERSONAL IDENTITY.

The court will not take judicial notice that A. B. 6., a former prosecuting attorney, and A. B. G.,
the preaent judge of the court below, are one and the same person.

[Shropshire vs. The Slate of Arkamat. 1 English's (Ark.) R. 190.]

This was a trial for murder, at which the prisoner was convicted. He

appealed on several grounds, among which it was maintained that Judge

A. B. Greenwood, who tried the cause, was incompetent to preside at

such trial, being the same person with A. B. Greenwood, the prosecuting

attorney, at the time the indictment was found, and by whom, as such

attorney, it was signed.

The record showed that the indictment was signed by " A. B. Green

wood, Pros. Att'y," and that the trial was had before " Hon. A. B. Green

wood, presiding as judge." It did not show that any objection to the

competency of the judge was made, or that it was waived.

The constitution of Arkansas declares that " No judge shall preside on

the trial of any cause, &c., in which he may have been of counsel, Ao,

except by consent of all parties." It was urged that under this provision

the judge was disqualified. There was no proof of the identity of the

judge with the former prosecuting attorney ; but it was contended that

the identity of name was primafacie evidence of identity of person, and

that the court should take judicial notice of the fact

Walker, J.—One ground of the appeal is, that the judge who pre
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sided at the trial of the cause, was the attorney for the State at the time

the indictment was found. Of this there is no proof. No objection was

taken at the trial by plea, motion, or otherwise ; nor is there any proof

these are the same persons. The defendant's counsel contends that we

should know judicially who the officers of the courts are. Concede this to

bo true, we know that at the time the indictment was found, A. B. Green

wood was attorney for that circuit. This knowledge only extends to him

as an officer. Whether he is an intimate' acquaintance, or an entire stranger

in no respect changes the case. When he goes out of office, we

cease to take judicial notice of him, or to know anything of the changes

of pursuit which may engage his time, and when as an incumbent of a

different office we recognise him as such, it is with no reference to, or

connection with his former position ; nor do the names add to or detract

from such knowledge. This rule has its foundation in the necessity for

its existence. Judicial notice of officers, and of their signatures, seals of

office, &c, are all necessary starting points to be taken upon faith and

credit due to them, as connected with the administration of justice. As

incumbents on public trust, they are known for the time being, and in

no other respect whatever.

The true mode of reaching objections of this kind is not altogether

clear. This court, in the case of Caldwell ad. vs. Bell & Graham (1

Eng., 228), held that suggestion or motion was necessary in order to

raise the question ; and even that practice is involved in difficulty. There

is no precedent for it in the English courts, and it is very questionable

whether an attorney there would not be fined for a contempt, should he

ropose to a judge to decide whether ho was a judge or not But,

owever this may be, the question is not raised here ; there was no objec

tion to the competency of the judge. We judicially know that Judge

Greenwood is the incumbent in office in that circuit ; and in the absence

of evidence of his disqualification we must hold him fully competent to

preside.
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SURRENDER OF FUGITIVES FROM JUSTICE. POWERS OF THE STATES.

A fueitire from the justice of one of the United Statet to another, may be arrested and detained In
order to his surrender, by authority of the latter, without a previous demand for his surrender by

Jhe executive of the stale whence he fled.

[In the matter of William Fetter ; 3 Zabrtskie's (N. J.) R., 311.]

The prisoner was brought up on a writ of habeas corpus. The return

showed that he was detained in custody as a fugitive from justice from

California, by virtue of a commitment by a justice of the peace of Mer

cer county in New Jersey.

It further appeared on the hearing that the prisoner had been indicted

for grand larceny committed in California, and that a requisition was

made by the governor of California upon the governor of Pennsylvania

for the surrender of the prisoner, he being at the time of making the

requisition a resident of Pennsylvania. Before his arrest could be

effected under the authority of the state of Pennsylvania, the prisoner

came into New Jersey, where he was arrested under the authority of

that state. The commitment directed that he should be detained in

custody, to await the requisition of the governor of California, or until

otherwise delivered by due course of law.

It was objected for the prisoner, that there existed no power to arrest

an alleged fugitive from justice before the demand for his surrender was

actually made upon the executive.

Green, Ch. J.—The constitution of the United States (Art. iv. 2)

provides, that a person charged in any state with treason, felony, or

other crime, who shall flee from justice, and be found in another state

shall, on demand of the executive authority of the state from which he

fled, be delivered up to be removed to the state having jurisdiction of

the crime. It is insisted that the whole authority conferred by the

•constitution, or fairly deducible from it, is consequent upon the demand

made for the surrender of the fugitive. That the prisoner has commit

ted no offense against the sovereignty of this state which can justify his

arrest, and that consequently any arrest by authority of this state for a
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crime committed without its jurisdiction, prior to a demand actually

made under the provision of the constitution for the surrender of a fugi

tive is unauthorized, and his detention illegal.

In considering this question, it is material to observe that this clause

of the constitution does not contain a grant of power. It confers no

right. It is the regulation of a previously existing right. It makes

obligatory upon every member of the confederacy the performance of

an act which previously was of doubtful obligation. All writers upon

the law of nations agree that it is the right of every sovereign state

to expel from its territory, or to surrender to another state in amity with

it, an offender against the laws of such friendly nation. No state is

bound to harbor criminals in its bosom, but may at its option surrender

them to the government against whose laws they have offended.

Whether any government is bound to make such surrender upon the

demand of the sovereign of another nation in amity with it, upon the

principle of the comity of nations, is another question upon which jurists

and courts are not agreed. It is held by some writers of high authority

upon the law of nations, that such duty does exist. (Vattel, B. 2,

ch. 6, $ 76 ; 2 Burlam., 179, ^ 23, 27 ; Story's Conf. of Laws, $ 627 ;

Case of Washburn, 4 John. Ch. R., 106 ; Rex vs. Ball, 1 Amer. Jurist,

297 ; 1 Kent's Com., 37.)

Other writers insist that the right, as between independent sovereign

nations, to demand from each other fugitives from justice, does not

exist independent of treaty obligations, and such appears to be the de

cided weight of authority in this country. The United States govern

ment have never recognized the right, unless under treaty stipulations.

(Commonwealth vs. Deacon, 10 Serg. & R., 135 ; Case of Jose Fcrrara

Dos Santos, 2 Brock., 493 ; United States vs. Davis, 2 Sumner, 486 ;

Story on Conf. of Laws, ^ 626; 8 Story's Com. on Con., $ 1,802 ;

Jefferson's Letter to Washington, 7 Nov., 1791 ; Jefferson's Letter

to Genet, 1793; 1 Amer. State Papers, 175; Story's Letter to Gov.

Everett, 6 June, 1835, cited in 2 Life of Story, 197 ; 1 Kent's Com.,

37, note c.)

But whatever question may exist in regard to the obligation, there is

no question as to the right of every sovereign nation to surrender fugi

tives within its territory upon the demand of another nation in amity

with it. The whole effect of the constitution was to confer upon each

member of the confederacy a right to demand fugitives from every other

member of the confederacy, and to make obligatory the surrender which

was before discretionary. If then there exists, independent of consti

tutional provision or treaty obligation, a right in every sovereign state

to surrender criminals against the laws of other countries, there must

also of necessity exist in every state the power of arresting and detain

ing such fugitives. The mere power of surrender, without the power

of arrest and detention, would be nugatory. It is remarkable, indeed,

that both the constitution and the act of Congress of 1793 assume that

the one power is a necessary consequence of the other. Neither the

constitution nor the law confers, except by implication, the power of

arrest or imprisonment.

We find this right of arrest and imprisonment by the civil magistrates
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of offenders against the laws of another government, recognized from a

very early period. (Rex vs. Hutchinson, 29 Car. I., 3 Keble, 785 ; Case

of Col. Lundy, 2 Vent., 314 ; Rex vs. Kimberley, 2 Stran., 848 ; Mure

vs. Kay, 4 Taunt., 34 ; 1 Chit. Cr. Laws, 14, 46.)

If this principle be sound, as applied to the intercourse of indepen

dent foreign nations, in support of the right to reclaim fugitives from

justice, it applies with far greater force and clearness in support of the

express provision of the constitution, making the surrender of fugitives

from justice obligatory upon every member of the confederacy. The

denial of the power to arrest and detain an offender would, it is mani

fest, render this provision of the constitution well-nigh nugatory. If a

person committing murder, robbery, or other high crime in one state,

may, by crossing a river or an imaginary line, avoid arrest or detention

until an executive requisition or order for his surrender may be obtained,

the execution of the criminal law would be impotent indeed. Sound

public policy, good faith, a fulfillment of the requirements of the consti

tution, all require that the arrest and detention of the offender be made,

wherever he may be found, preparatory to a demand and surrender.

The exercise of the power has repeatedly been sanctioned by the

American courts. (The People vs. Schenck, 2 John., 479 ; Thomas F.

Goodhue, 1 Wheeler's Crim. Cas., 427 ; 1 Rogers' City Hall Recorder ;

2 John. Ch. R., 198 ; S. C, 2 Wheeler's Crim. Cas., 17.)

I am of opinion that a fugitive from justice from either of the United

States, may, under the provision of the constitution, be arrested and de

tained in this state preparatory to his surrender, before a requisition is

actually made by the executive of the state where the crime was com

mitted. It is an exercise of power essential to the full operation of

the constitution, and has been sanctioned' by a long and uniform course

of practice.

THE LAW OF SUNDAY. PUBLIC CONVEYANCES.

Allhouch traveling is not within a prohibition of prosecuting- m worldly employment on Sunday,
yet the running of a public conveyance, for the accommodation of travelers in general, is included
In it.

Different judicial expositions of the law of Sunday.

[ The Commonwealth vs. Johnston. Pennsylvania Supreme Court. Not yet

reported.]

By statute of Pennsylvania (Act of Assembly, 1794), the prosecu

tion of " any worldly employment or business whatsoever," except

works of charity and necessity, and certain kinds of labor specified

in a proviso, is forbidden. The employments enumerated in the

proviso are, the dressing of victuals, the landing of passengers by

water, the ferrying over the water travelers or persons removing with

their families, and the delivery of milk or other necessaries of life.

The defendant, Johnston, was convicted before an alderman of a

breach of the statute, in driving a Sunday omnibus. The facts on

which the charge was based were substantially as follows :
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About three miles from the city of Pittsburg is the town of

Lawrenceville, the semi-rural residence of many of the business men

of Pittsburg, and also the site of the public cemetery. The defend

ant was employed as a driver by the proprietors of the Excelsior line

of omnibuses running from Lawrenceville to Pittsburg, and in the

course of that employment he had been accustomed not only to drive

a week-day omnibus, but also to drive it on Sunday. The Sunday line

made one trip less each day than the week-day line, and its trips

were so arranged as to accommodate persons living in Lawrenceville,

who preferred attending church in Pittsburg. Many such persons

patronized the line, but it was run not exclusively for their convenience.

It was a public conveyance, and was patronized by persons visiting

the cemetery, and by others riding for recreation. It was ordinarily

a well-conducted line.

The alderman having rendered judgment against the defendant, the

latter sued out a writ of certiorari to the supreme court. A majority

of the court affirmed the conviction, the chief justice and Lewis, J.,

however, dissenting. The opinions rendered are too long for publica

tion entire. Many portions of them are occupied with discussions of

the rules of proceeding applicable to the trial before the magistrate,

and of the construction of the Pennsylvania statute above quoted.

These discussions we omit, and give only those parts of the opinion

which relate to the general legal obligations of the Sabbath day.

Woodward, J.—The driving of an omnibus is not within the proviso

of the act of assembly, and therefore the only question is whether

it is a work of charity or necessity. The exigencies of life

which demand works of charity and necessity are so numerous and

diversified as to defy classification, and to forbid any attempt to pre

scribe a general rule. The best we can do is to judge of cases as

they arise, and to treat them according to the features of each.

Omnibuses are great conveniences in large towns and populous

districts, and the driving them may, in many cases which it were easy

to imagine, be both a necessity and a charity, and as such perfectly

lawful on Sunday ; but we are not now dealing with special cases or

extraordinary occasions, but with an ordinary every-day employment.

Not a circumstance is suggested on the record to distinguish the

defendant's work on Sunday from what it was on any other day of the

week. As it not pretended to have been a work of charity or necessity

on other days, it could not have been on Sunday. Running omnibuses

is a mere secular employment, established and maintained for private

gain ; ministering, and intended to minister, not to the absolute wants

of our common nature, but to the convenience of the public for a price.

No reason can be assigned in favor of such an employment on

Sunday, which might not be urged in behalf of every other form of

productive industry. If, on a day set apart by Divine comrrnnd and

human legislation as a day of rest, proprietors and drivers of

omnibuses may prosecute their business, why may not farmers and

mechanics pursue their equally useful, though less lucrative callings 1

These employments, like most other occupations, contribute more or

less directly to the public convenience, and are followed on the same
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motive precisely which establishes and maintains omnibuses. If we

construe the statute so as to license the one employment, we must, for

consistency's sake, pronounce that it does not forbid the others, and

throw open the tavern, the store, the workshop, and the market-house

on Sunday. If we decide that necessity and charity mean convenience

(and this is the essence of the demand), we emasculate the statute,

and sweep away the guards which the legislature threw around, not

only the morals of society, but the physical health and well-being of

both men and beasts. If Sunday be thus surrendered to the fierce

rivalry of efforts for promoting the convenience of the public, it might

as well be blotted from the calendar of days. But we have no right

to give up this institution. Our duty requires us to construe the statute

so as to accomplish its purpose, which was to enforce an observance of

Sunday, instead of obliterating it. We therefore hold, that driving an

omnibus as an ordinary public conveyance, is a work neither of

necessity nor charity, within the meaning of the statute, and, conse

quently, that the defendant was properly convicted.

But the argument is, that though in the abstract ruruiing omnibuses

on Sunday may not be a work of necessity within the meaning of the

statute, yet inasmuch as this particular line furnishes people, otherwise

unprovided, with means of attending churches and the cemetery at a

cheap rate, it becomes a work of necessity, and is lawful.

It is not our business to discuss the obligations of Sunday any further

than they enter into and are recognized by the law of the land. The

common law adopted it, along with Christianity, of which it is one of

the bulwarks. It is apparent from the authorities, as well as from the

whole history of the instituted Sabbath, and particularly from the

preamble to our old act of 1705, fully quoted in The Commonwealth vs.

Omit, that rest, and the public worship of Almighty God, were the

primary objects of the institution, both as a divine and civil appoint

ment ; and it seems to me to follow, as a necessary consequence, that

no means reasonably necessary to these ends can be regarded as pro

hibited. Hence if an invalid, or a person immured for six days within

the close walls of a city, requires a ride into the country as a means of

recuperation, which is the true idea of rest, there is nothing in the act

of '49 to forbid the employment of a driver, horses, and carriage on

Sunday to accomplish it. Equally lawful is the employment of the

same means to go to the church of one's choice, or to visit the grave of

the loved and the lost to pay the tribute of a tear. In a very high

sense, and perfectly compatible with the statute, these are works of ne

cessity and charity, and had this defendant shown that he was em

ployed for these purposes, and that he was merely engaged in accom

plishing them, he ought not to have been convicted. But such was not

the case. He was not engaged in executing a special undertaking for

either of these innocent purposes, but in performing a contract, by the

month, for the driving of a public conveyance. The labor for which he

contracted was to be exactly the same on Sundays as on other days of

the week. Some would no doubt avail themselves of the omnibus to

ride for health and strength, to visit the cemetery, and to go to church,

not only on Sunday, but on other days of the week ; but he was, not
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withstanding, a common carrier, pursuing his ordinary occupation,

which was a worldly employment as truly as merchandise is. The

motives of an occasional customer do not determine the character of a

man's business. Its character is acquired from its general aspects,

and from the intention of the person prosecuting it, rather than from

those of the person patronizing it. The argument amounts to this—

omnibus-driving may be pursued on Sunday exactly as on other days

of the week, if any body rides to church or the cemetery in it ; though

worldly employment in all its aspects, and actually contributing to

idleness, dissipation and disorder, yet it is so sanctified by this casual

patronage, as to become a work of charity and necessity within the

high significance of those words as used in the act of '49. A pre-

cious pretext, to make the most of it, to cover up a palpable violation

of that law.

Had the persons riding to church or the cemetery been prosecuted,

they might have alleged a proper and necessary work, or had the defend

ant been engaged specifically in carrying them, and running his omni

bus for no other purpose, he would have been blameless ; but, accord

ing to his own showing, he was fulfilling a contract of another kind, and

with other parties. The attempt to give his business a different aspect

from that which it has worn from the beginning, is abortive. Something

has been said about the indelicacy of prying into the motives of pas

sengers travelling in a public conveyance, to which I fully subscribe ;

but it is apparent that it is the defense which is guilty of this indeli

cacy. The Commonwealth complains against a line of omnibuses for

running on Sundays as on other days—the defendant makes inquisition

of the motives with which his passengers ride, with a view of finding

some ground to justify his apparent violation of the law ; and this, I

agree, is an example which ought not to be encouraged in the conduc

tors of a public conveyance.

But, it is said, judicial construction has established that traveling on

Sunday is not a violation of the act, and then it is argued, with an ap

pearance of logical precision, that if the end be legitimate, and not for

bidden by law, all the means which are appropriate, which are adapted

to that end, may lawfully be employed to carry it into effect. This

conclusion will be found, I think, to be too broadly stated. In the

cases of Jones vs. Hughes (5 Serg. and R., 302) and Logan vs. Mat

thews (6 Barr.), the distinction is marked, which I suppose the legis

lature intended—traveling, ipso facto, is not forbidden, but public con

veyances are, so that the conclusion that a lawful end includes all

appropriate means, however sound in some cases, is too broad for this

occasion. Nor has any case been cited which conflicts with the dis

tinction ; and seeing that it is created by statute, it is worthy to be

maintained, even if supported by no good reason. But there is a rea

son. Public conveyances that run regularly on Sunday, whether

there are passengers or not, are much more likely to interrupt the exer

cises of religious meetings and disturb the peace of neighborhoods

than private conveyances are ; and, besides, they are pursuing a voca

tion which, like all other secular callings, it is the policy of the law to

suspend on that day. A traveler, on the other hand, is away from his
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vocation. If traveling were a man's ordinary employment, it might

well be doubted whether he would be within the protection of the stat

ute, for the clause of exemption mentions travelers, sojourners, stran

gers, and persons removing with their families ; titles all these, which

indicate absence from vocation, as well as home.

It is not necessary to decide whether the persons riding in the defend

ant's omnibus between Pittsburg and Lawrenceville could be considered

travelers within the meaning of the act, for they are not before us ; and

what is decisive against the defendant is, the confessed fact that he

was driving, as his ordinary employment or vocation, a public convey

ance. Granting that they were lawful travelers, he was engaged in

furnishing them contraband means of conveyance. Doubtless some

partial inconvenience will be experienced from stopping these omni

buses on Sunday, and if this prove too high a price for the good re

sults that may accrue, the remedy must be sought, not in the courts,

but in the legislature. While, however, this act of assembly remains

unaltered by the legislature, it is not to be frittered away by judicial

constructions. Our fathers, who planted in our fundamental law the

assertion of those immortal truths, that all men have a natural and in

defeasible right to worship Almighty God according to the dictates of

their own consciences, that no man can be compelled to attend, erect,

or support any place of public worship, and that no human authority

can in any case whatever control or interfere with the rights of con

science, enacted, also, the statutes of 1705, 1786, and 1794 for the

suppression of worldly employments on Sunday. So far from conflict

ing with those invaluable rights of conscience, they regarded such stat

utes as indispensable to secure them. It would be a small boon to the

people of Pennsylvania to declare their indefeasible right to worship

God according to the dictates of their consciences, amid the din and

confusion of secular employments, and with desecrations on every

hand of what they conscientiously believe to be hallowed time. These

statutes were not designed to compel men to go to church, or to wor

ship God in any manner inconsistent with personal preferences, but to

compel a cessation of those employments which are calculated to inter

fere with the rights of those who choose to assemble for public wor

ship. The day was set apart for a purpose, and the penal enactments

guard it, but they leave every man free to use it for that purpose or not.

If he wish to use it for the purpose designed, the law protects him from

the annoyance of others—if he do not, it restrains him from annoying

those who do so use it. Thus the law, without oppressing any body,

becomes auxiliary to the rights of conscience. And there are other

rights, intimately associated with the rights of conscience, which are

worth' preserving. The right to rear a family with a becoming regard

to the institutions of Christianity, and without compelling them to wit

ness hourly infractions of one of its fundamental laws—the right to en

joy the peace and good order of society and the increased securities

of life and property which result from a decent observance of Sunday—

the right of the poor to rest from labor, without diminution of wages

or loss of employment—the right of beasts of burden to repose one

seventh of their time from their unrequited toil—these are real and sub
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stantial interests which the legislature sought to secure by this enact

ment ; and when has legislation aimed at higher objects ? If we

doubted the policy of the statute, it would nevertheless be our sworn

duty to administer it faithfully; but with a profound conviction of its

wisdom and value, we are resolutely opposed to a course of judicial

construction that would cheapen its demands and impair its power for

good.

The judgment is affirmed.

Black, Ch. J., dissented. It is important that the laws which relate

to the offense with which the defendant is charged should be properly

administered. A general suspension of ordinary employments at regular

recurring periods is universally admitted to have good effects on the

physical, moral, and pecuniary conditions' of the people. It is for these

worldly reasons alone that the law of 1794 was made. No sane man

can read the constitution and believe that the government has a right to

enforce the observance of this or any other religious duty as such.

The statute is capable of being perverted by a loose construction to pur

poses for which it was never intended. Being the only point of possible

contact between the Church and the State, it is natural enough that some

who have not fully learned the important principle of toleration should

desire to make it rule hard. Besides, it happens unfortunately that

this is the very subject on which the opinions of the several sects are

at the greatest variance. Some believe that the denunciations of the

Old Testament against the violation of Saturday are in full force against

those who do not rest on Sunday, and that a Christian is bound to keep

the latter just as a Jew did the former. Others adopt this opinion only

in part : they call the first day of the week by the Jewish name for the

seventh, but think that the spirit of Christianity has much mitigated the

severity of the old law. A third class treat it as a weekly festival of

the Church at which the resurrection of its Founder is to be solemnly

celebrated, but repudiate utterly the notion that it has any connection

with or analogy to the Mosaic Sabbath. This latter party is subdivided

between those who hold that the transcendently great eventwhich the day

commemorates should be honored by cessation from labor as well as by

acts of special worship, and others who maintain that their duties are

fulfilled by the appropriate religious ceremonials alone. There are many

persons, again, who are clear that one day is not more holy than another,

who profess to have traced the origin of the contrary custom to the de

cree of a Roman emperor in the third century, and who stoutly oppose

themselves to all those doctrines and commandments of men by which

the original purity of the divine revelation has, in their opinion, been

corrupted. Besides all these, there is another numerous and respecta

ble Christian sect, whose exemplary moral behavior and devoted piety

give their feelings a fair claim to be considered. Their doctrine is, that

the fourth commandment in the decalogue was never changed nor re

pealed. They teach (and as far as they are permitted, they practice

what they teach) that Sunday is one of the six days on which they arc

commanded to labor and do all their work. To them the seventh day

is the Sabbath of the Lord their God. The universal privilege of pri

vate judgment enjoyed in this country has not only created an endless
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variety of opinions among Christians, but we have with us and of us

still others (the Jews for instance) whose faith on this subject is neither

derived from nor in accordance with that which is taught in the New

* Testament.

We are not to decide between these conflicting doctrines. The law

protects them all, but adopts none as a favorite. It regards the sincere

professors of every faith with equal eye, and leaves even the sin of

hypocrisy to be punished by Him alone who knows the secrets of the

heart. The government has no more authority on this question of ob

serving the first day of the week than it has on other disputes of the

ology. It may as well attempt to make men unanimous on the duties

of prayer, devout meditation, baptism, or the eucharist, as on this. It

is no doubt very desirable that we should all be of one mind on subjects

which interest us so deeply. But how shall such a consummation be

effected ? The experiment of legal force has been fully tried and is a

flat failure. The world has been governed with very little wisdom. Its

political history, until we come to that of our own country, is almost an

unbroken record of errors and of wrongs. But of all blunders, the most

preposterous is the effort to advance religious truth by state favor, and

of all tyranny the most brutal, blind, and revolting is that which pun

ishes a man for the sincere convictions of his heart. I admit that there

is a great difference between burning a man to death at a slow fire, and

compelling him to pay a fine so small, that a laborer, by diligence and

self-denial, can make it up in a month. But the difference is only in

degree. It was to extricate the principle of intolerance that our consti

tution provided that " No human authority can in any case whatever con

trol or interfere with the rights of conscience, and no preference shall

be given by law to any religious establishment or mode of worship."

Those among us who believe that the institution of the Jewish Sab

bath has been engrafted on the Christian system, and changed from the

seventh to the first day of the week, have a right to propagate their doc

trine. But they must do it by moral means—by appeals to reason and

conscience—by their own example of an upright walk and conversa

tion in life—and by charity to those who differ from them. They must

get their arguments from revelation (if they can), not from the statute

book. Religious truth asks no favor except that of its natural freedom.

The absurdity of planting an oak in a hot-house is not more palpable

than that of sheltering Christianity under legal enactments. It needs

no forcing-glass. It demands the stimulus of no artificial heat. By

the power of its truth it will conquer the world ; but it rejects the un

worthy aid which the arm of flesh is so prone to offer.

JVcn tali auxilio, nee defensoribus titia.

If the act of 1794 be not construed according to the spirit of that

religious liberty which the constitution guarantees, the construction

must be inevitably wrong, and will lead to the worst consequences.

We need not fear a union of Church and State : of that there is no

danger. But the best interests of the country depend much on the rev

erence of the people for the religion which is taught among them.

Any thing which is calculated to bring Christianity into contempt is a
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deep public injury. And how can that be done more effectually than

by clothing it in the coarse rags of human legislation, patched up and

forced on by judicial decisions ? Any advantage given by law to one

sect over others is an irreparable injury to the party so favored. It

will naturally be construed into an admission that it has no vital truth

to sustain it. We live among a people who scorn all contrivances to

fetter the mind. Statutes are necessary for some purposes, but nobody

in this country believes them to be inspired. Justices of the peace, and

aldermen, and judges, and sheriffs, and constables are useful in their

way, but they are not called and sent to preach any system of theology

whatever. Convictions and executions, fines and inprisonment, will

never be accepted as arguments by any American who has sense enough

to know his right hand from his left. It is far better, even for the de

nomination we may desire to help, that every man should be fully per

suaded in his own mind, and then suffered to act according to his hon

est convictions. Of course, if his opinions prompt him to do what ib

injurious to his neighbor, the law should stop him.

But I hold that the essence of republican liberty consists in this :

that every citizen may do as he pleases in regard to all those things

which concern nobody but himself. And with due deference to the

majority, who seem to think otherwise, I submit, that if I choose to go

to church, or even to a heterodox meeting, in a three-cent omnibus in

stead of a carriage hired for three dollars, or bought for a thousand, it

is nobody's business but mine, and neither I nor the man who drives me

ought to be punished for it.

These are general principles which up to the present time have never

been violated by this court. I am willing to go now as far as our pre

decessors have ever gone. But the affirmative of this judgment takes

a wide leap beyond that mark. It clears the bounds of natural justice

and leaves all precedent out of sight behind it. It fines a man for car

rying decent and good citizens to religious meetings and to places,

where, heretofore, it has been thought they had a right to go. It de

nounces as criminals, punishable by law, those men and women who

go to church, or visit the graves of their friends, or take the air on

Sunday, and whose poverty compels them to go by the cheapest mode

of conveyance. It is true that those who rode in the omnibus are not

convicted, but no sophistry can make a distinction between the sin of

the agent and that of the persons who employ him and participate in

his acts.

In the case before us, the alderman has very properly incorporated into

his record of conviction the act which the defendant had done, so that we

might review it. Let us see what it is. The defendant is accused and

convicted of driving certain horses attached to an omnibus, in which cer

tain persons were carried. This is the whole head and front of his

offending. Whether this was a crime or not depends on other circum

stances not stated. If he was carrying the passengers to a bull-bait

or a horse race, it was a scandalous violation of law and morals ; but if

he was taking them to a camp meeting, or a funeral, or to some other

proper place, he did no wrong, and to punish him would be an outrage

on common justice. What are we to infer from a record like this ?
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Not guilty ; for the presumption of law is in favor of innocence, and

the record does not contradict it. Under the circumstances disclosed,

it is not only the legal but the natural presumption, that those persons

were about no guilty act, nor bent on any evil purpose. The inhabit

ants of Pittsburg and its environs are as moral and religious a people

as any other on the globe, of equal number, and living within similar

limits. A fair man of sound judgment (to say nothing of Christian

charity), who should see a score of unknown persons passing in or out

of the city on Sunday, would take it for granted, without any aid from

the rules of law, that they were not going to perpetrate any crime.

Notwithstanding the necessity thus existing for a line of conveyances

to carry the people back and forth between Lawrenceville and Pitts

burg, all the drivers were prosecuted, as if they had been detected in

the perpetration of some great enormity. When the prosecutions failed

with one alderman, they were renewed before another. What motive

prompted the effort to deprive the people of Lawrenceville of the means

which had been previously at their command of worshiping God in tho

way their consciences told them was right, I do not pretend to judge. But

whether it is done by infidels to injure the Christian congregations gener

ally, it is equally a perversion of the law and of the gospel. If any portion

of our people hold the privilege of going to church in an omnibus, when

that is their only means of getting there, at the mercy of every profane

scoffer or blinded sectarian who chooses to make an information, then

freedom of conscience is in a worse condition than I thought it was.

It may be answered, that though it was proper enough for the pas

sengers to go to church, or to the cemetery, or into the country for

health and recreation, the defendant himself was engaged in his ordi

nary calling, and therefore is guilty. This mode of putting the case is

very superficial, to say the least of it. When it is proper for one man

to do an act which he can not accomplish without assistance, another

may aid him. A person charged with doing worldly employment on

Sunday may plead his neighbor's need for it as well as his own. A

calling, profession, or trade may be exercised on the first day of the

week for money, if the public welfare or private necessity demands it.

Thus the apothecary sells drugs on that day, the physician attends the

sick, the undertaker buries the dead, the sexton opens the church—all

in pursuit of the business by which they earn their bread—and they

justify their conduct because it is necessary, not to themselves, but to

their customers.

If, therefore, it be lawful for men to go and come to church and else

where on the first day of the week, he who bears them over the mud

or snow is as innocent as they are. In ministering to their necessities

he brings himself within the exception of the statute, as clearly as if

his own safety or convenience depended on it. The half dime which

his customers pay him for carrying them to the church, is no greater

sin than the contribution expected from them when they get there, to

the preacher's salary.

I give the word necessity the broadest definition. Nothing is neces

sary which is not indispensable. But different things may be neces

sary as means to different ends ; one thing is necessary to life, another
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to health, another to decency, another to comfort, another to intellectual

improvement, another to moral culture, another to spiritual progress,

and all these ends being lawful, whatever is necessary to effect either

of them is a necessity within the meaning of the law. To the health,

comfort, and decency—to the moral, mental, and religious improvement

of these people, a cheap, rapid, and ever ready mode of conveyance is

an absolute necessity. To compel them to remain imprisoned within

their houses on Sunday is odious tyranny. To allow them to go out

only on condition that they trudge through the mud and endure the

rains, is absurd as well as cruel. What would be thought of an order

to close the bridges and tie up the boats, lest the people of Allegheny

should commit the sin of going to church dry, instead of swimming

across the river 1

In Jones vs. Hughes (5 S. & It., 299) it was held, that traveling was

not within the act of 1794. The correctness of this decision has never

been questioned. There is more walking and riding done on the first

day of the week than on any other. Persons who can not go out at

any other time, go then.

The whole population is in motion. Not even one in ten thousand

thinks it his duty to keep within doors, and perhaps no man in the

commonwealth is so completely saturated with bigotry, that he would

prevent the people from moving about from place to place, if he could.

The worst that malice itself can allege against those who rode in omni

bus No. 11, on the 1st of September, is, that they were going where

they pleased in a decent and orderly manner, and for purposes of which

the propriety and lawfulness have not been questioned. What the

driver did, was to furnish them with the necessary means of doing so.

If the authority of Logan vs. Matthews was not to be overturned, and

common sense upset along with it, the driver and the passengers were

alike innocent of every offense, except, perhaps, that of patronizing the

wrong church.

Lewis. J.—It is admitted upon the record that persons who were

traveling in the omnibus were engaged in a " work of necessity" and

in "the performance of their religious and charitable duties." It fol

lows that unless the act of traveling is so sinful or illegal in its nature

as not to be justified by any " necessity" however urgent, or by any

" religious or charitable duties" however sanctioned by the laws of God

and man, the judgment ought to have been rendered in favor of the

defendant below. But a different view of the case was taken by the

alderman.

The Saviour, after his crucifixion and resurrection, gathered his

eleven disciples together upon the mountain in Galilee, and commis

sioned them to " go and teach all nations." Considering that this was

essentially the voice of God himself, it is not to be supposed that the

Creator or his chosen missionaries were ignorant of the law of his own

creation, by which the Sabbath can not commence and terminate with

" all nations" at the same instant of time, but necessarily varies with

the degree3 of latitude and longitude. When it is Sunday morning at

Jerusalem it is evening in the Sandwich Islands. When it is Sunday

at noon in Philadelphia, it is midnight in China. The territory lying
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between the Red Sea and the Persian Gulf, where the commandment

to keep the Sabbath was delivered to the children of Israel, enjoys the

alternations of day and night every twenty-four hours, while in some

parts of the polar circles these alternations occur only once a year.

His direction to " the children of Israel" to keep the seventh day of the

week " for a covenant" and " as a sign between their Creator and them

selves forever," therefore could not have been intended to exclude such

modifications in the time and manner of observing the day as the ne

cessities of other nations in different locations on the globe required.

In view of this necessity the fundamental principle was affirmed by the

Saviour that " the Sabbath was made for man, and not man for the

Sabbath." The selection of any particular period of twenty-four hours

was therefore not of vital importance. All that was required by the

spirit of the institution was that one seventh part of the time should be

set apart for worship and rest. The first day of the week was the day

on which God created the heaven and the earth, and was also the day

on which the Saviour arose from the dead. That this day was substi

tuted for the seventh by those intrusted with full power to teach all

nations the new dispensation is a fact established by the usage intro

duced by their authority and example, and continued for eighteen hun

dred years. It is therefore too late to raise a question in regard to .the

appropriate day. So far, at least, as this commonwealth is concerned,

it has been settled so long that the " memory of man runneth not to

the contrary." Those who had authority from God to deliver the glad

tidings of salvation to mankind, and to change the day for the observ

ance of the Sabbath, had also authority, from the same high source, to

direct by precept and example the manner of keeping it. That they

did make a change in the manner of keeping the Sabbath it is as well

established as that they changed the day.

In the spirit of the Saviour's doptrine and practices, the act of 22d

April, 1794, was passed, and it certainly ought to be expounded by the

courts in the same spirit. In that spirit let us consider the question

before us. The act prohibits " worldly employment or business, works

of necessity and charity only excepted." Is traveling regarded as

" worldly employment or business" within the meaning of the act ? In

Jones vs. Hughes (5 Serg. & R., 299) it was expressly decided that

traveling was not " worldly employment," within the meaning of the

act of 1794, although the transportation of merchandise, as a business,

was. In Logan vs. Matthews (6 Barr., 417) it was held, in accordance

with this principle, that tho hiring of a carriage on Sunday was a legal

contract. It is true that the hiring was by a son who intended to visit

his father, but as his father was 'not sick, and no unusual necessity for

a Sunday visit was shown, the case stands upon the general principle

that traveling or locomotion is not " worldly employment" within the

meaning of the prohibition.

There may be different degrees of urgency between the visit of a

lover to his betrothed, and that of the clergyman who comes to unite

them in marriage—between the visit of a physician to a sick patient,

and that of a minister of the Gospel to a dying sinner—between the

quiet and orderly movement of an industrious operative who has been
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confined in a close shop all the week, and who takes a cheap ride in an

omnibus into the country for the purpose of healthful recreation, and

the Sunday ride of a dashing young student or clerk, who is able to

hire a carriage for the purpose of paying a visit to his father. But the

law has not authorized the arrest of travelers on their journeys, for

the purpose of instituting an inquisition into their motives.

Such a proceeding has been regarded as so odious, if not so fruitless

and impossible, that although the statute has been in existence more

than half a century, the practice has never been sanctioned ; but on the

contrary, has been repudiated by the courts, and by the common usages

of the people. The idea of stopping an omnibus, a stage-coach, a

steamboat, or a train of railroad cars, for the purpose of ascertaining

what number of the passengers are traveling for proper and necessary

purposes, and arresting those who are not, is now, for the first time in

the history of this commonwealth, suggested. I say that this idea is

now suggested, because there is no reasonable way to enforce the prin

ciple of the decision without it. It is unreasonable to arrest in their

progress those who are urged on by the duties of attending worship,

or a funeral, or offering medical or clerical aid to the sick and dying,

because others are in the same vehicle who have no such urgent rea

sons for their movements ; and yet this must be done if the driver of

an omnibus, or the engineer who has charge of a locomotive, is to be

arrested and punished, as is proposed to be done in this case. It can

not be pretended, in the face of these repeated decisions and the un

interrupted usage of the people and the government, that traveling is

" worldly employment or business" within the meaning of the act of

1794. Fanaticism in her wildest phrensy has not been able to estab

lish this position. The decisions of the court, the uninterrupted prac

tice of the state government in the management of her canals and

railroads, and the habits of her citizens have been in constant opposition

to it.

But it is contended that, although the passengers in the omnibus

have a right to proceed peaceably on their way to their churches for

worship, to the cemetery to drop a tear over the remains of theii

friends, to the country to breathe the fresh air and recruit their health,

or to any other place of destination, yet the driver, because it is his

" worldly employment," has no right to drive the horses which draw the

vehicle. And this is the pin's point on which this great question of

moral reform is to be impaled by its own friends ! Can any reasonable

man be misled by such indirection as this ? Can any one suppose it to be

a sound and just administration of the law to subvert and destroy the

acknowledged right of locomotion by such a construction ? The right

is established and acknowledged, but the means of enjoying it are cut

off. If this principle were asserted by an obscure attorney in relation

to any other subject, it would meet with nothing but derision. It is

contrary to a rule as old and well established as the law itself—" Where

the law doth give any thing to one, it giveth impliedly whatsoever is

necessary for enjoying the same." Co. Litt., 56. The accessories go

with the principal. As traveling is lawful, the agents who do no more

than render the necessary aid in such lawful act, can not be guilty of
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any crime. It is no answer whatever to this objection to say, that the

agents are following their " worldly employment."

The same may be said of every person employed in supplying the

necessary demands of humanity, from the physician who assists in

bringing us into the world to the gravedigger who renders his aid as

we go out of it. Where is this to end ? The coachman who drives

an aged or sickly family of females to church is pursuing his " worldly

employment." The hired man who takes care of the horses and cattle

of his employer is pursuing his " worldly employment." All the do

mestics who minister to the daily necessities of a family are pursuing

their " worldly employment." Every one of these persons is as justly

liable to punishment as is the present defendant. None of them, except

those who dress victuals, are expressly mentioned in the exceptions of

the statute, nor in the proviso. Their only justification is that which

ought to sustain the defendant here. They are aiding in the perform

ance of acts not within the meaning of the prohibition, and are there

fore guilty of no crime.

Apply the principle contended for to the transportation of the United

States mail. It is conceded that the state authorities have no power

to stop it; but if it be true, as now alleged, that the lawfulness of the

act does not sanction the use of the necessary means of performing it,

we might punish the driver of the coach which contains it. And what

would this be but obstructing the United States Government in the

exercise of its legitimate functions ? If we attempted this, our error

would be corrected by the supreme judiciary of the Union without the

least hesitation. We should soon be made to understand that the right

to a thing carries with it the right to all the necessary means of enjoy

ing it. Why, then, shall we not apply the same principle to the case

before us ? The right to go from Lawrenceville to Pittsburg is not

denied. The right to the means of performing the journey must there

fore be undeniable.

I would recommend it to every Christian to avoid all unnecessary

traveling on Sunday ; but if the steamboats, railroad cars, post-coaches,

and private carriages are permitted to run on Sunday—if the national

and state governments sanction the running of cars and coaches on that

day, I see no reason for denying the owner of the omnibus the same

privilege. Let equal and exact justice be administered to all. Let us

not, in our zeal for the cause of religion and morals, run ahead of all

knowledge and understanding. Let us not, by judicial legislation, enact

a new law which never had any existence before. Let us give no

countenance to a principle or construction which is unreasonable in

itself, and which tends to favor the rich and to oppress the poor.

I concur with the chief justice in the opinion that the judgment of

the alderman ought to be reversed.

vol. n.—23.
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MARTIAL LAW. LIABILITIES OF MILITARY OFFICERS.

A military officer, acting under martial law, is justified by an order of bis superior officer, if appar
ently within the scope- of the latter'a authority.

[Despan vs. Olney ; 1 Onrtia' (U. S.) C. C. R., 806.]

This was an action of trespass.

It appeared from the evidence that in June, 1 842, at the time of the

political troubles in Rhode Island, the defendant, who was a native of

the State, but resided in Brooklyn, in New York, came to Providence

as a volunteer. He received a commission as captain from the gover

nor, and was ordered to Pawtucket. The plaintiff had commanded a

military company raised to support what was called the people's con

stitution ; but after the President of the United States recognized the

government organized under the old charter to be the lawful one, the

plaintiff took no active part against that government, but on the con

trary used his influence to prevent others from doing so. However,

soon after the defendant reached Pawtucket, an order was given to him

by Major-general Anthony, who was the highest in military command

there at the time, to arrest the plaintiff, who resided at Pawtucket; and

he was accordingly arrested, conveyed to Providence, confined there

for several days, and then permitted to return home. This took place

while the act of the legislature declaring the state under martial law

was in force. This arrest was the trespass complained of.

The defendant relied upon a statute of the state which bars all

actions for acts done while the state was under martial law, provided

such acts were intended to preserve the peace of the state ; and the

question was whether the arrest appeared to have been made with such

intent. The charge to the jury reviewed the question how far a mili

tary officer is liable civilly for acts done in compliance with the order

of his superior officer.

Curtis, J.—The question for you to try is, whether the act of the

defendant in arresting the plaintiff was intended by the defendant to

preserve the peace of the state, and to aid the people and government

thereof against the open or suspected hostility of the plaintiff. It ap

pears by the act of assembly which has been read, that martial law

then existed in Rhode Island. It has been determined by the supreme

court of the United States, in a case which went up to that court from

this district, that the legislature of a state has power to proclaim mar

tial law, whenever in its discretion the public safety demands this ex

treme measure. And also, that as the executive department of the

government of the United States had recognized the government of

Rhode Island, organized under its charter, as the only lawfully existing

government of the state, all other departments of the Union were bound

thereby. You will therefore take it to be the law in this case, that

martial law had been rightfully proclaimed, and did exist, at the time

when the acts complained of were done. But the existence of martial

law does not authorize general military license, or place the lives, lib
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erty, or property of the citizens of the state under the unlimited control

of every holder of a military commission. It is not needful, in this

case, to point out the limits of the authority which it confers. It is

enough to say, that under the issue you are trying, the existence of

martial law is not, of itself, a justification of the defendant. He must

also satisfy you that the act done by him under that law was intended

by him to preserve the peace of the state, and to aid the existing gov

ernment, and not from recklessness, or a love of power, or to gratify

any bad passion. Still the fact that martial law existed has a most

important bearing on the question of the intent of the defendant. He

held a commission as captain. He received an order from his com

mander. He was bound to obey all lawful orders. And if this order

was one which, upon its face, was lawful, and he did no more than

execute it, you will consider whether it would not be proper to conclude

that he acted simply with an intent to do his duty, unless some other

intent appears. Now, as martial law existed, and as Major-general

Anthony had authority under that law, for sufficient cause known to

him, to cause the arrest of the plaintiff, the order to do so was, upon its

face, a lawful order. And I do not think the defendant .was bound to

go behind an order thus apparently lawful, and satisfy himself by in

quiry that his commander proceeded upon sufficient grounds. To

require this would be destructive of military discipline, and of the ne

cessary promptness and efficiency of the service.

It is a general principle, that an executive officer is justified by his

precept. If the court from which it issues has jurisdiction, and the

precept is regular on its face, it is neither the right nor the duty of the

civil officer to inquire further. Something like this is true of a military

officer. If he receive an order from his superior, which from its

nature is within the scope of his lawful authority, and nothing appears

to show that that authority is not lawfully exerted in the particular

case, he is bound to obey it ; and if it turns out that his superior had

secretly abused his power, the superior who is thus guilty must answer

for it, and not the inferior, who reasonably supposed he was only doing

his duty. And therefore if in this case you find as matter of fact that

the defendant did receive from his commander an order to arrest the

plaintiff, and that there was no fact known to the defendant which would

have made the arrest an abuse of power by General Anthony, you will

then take it that the defendant was bound to obey that order, and you

will consider whether he did not act from that motive. If he did act

simply from a desire to do his military duty, you will then consider

whether his intent was to preserve the peace of the State, and aid the

people and government thereof against the open or suspected hostility

of the plaintiff.
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CORPORATIONS. RIGHT TO MAINTAIN LIBEL SUITS.

A corporation may maintain an action for libel, for words published of them, and relating to their

trade or business, by which they hare Incurred special damage.

[ The Trenton Mutual Fire and Life Insurance Company ts. Perrine ; 3 Za-

briskie'a (N. J.) R., 402.]

The plaintiffs declared upon a libel said to have been published by

defendant, and alleged to have injured the company in their business

of insurance. The defendant demurred to the declaration.

Green, Ch. J.—The most material question raised by the demurrer

in this case is, whether an action for a libel may be maintained by a

corporation aggregate. The question is, so far as I am aware, of first

impression. No case was cited on the argument, nor have my subse

quent researches led to one in which the point has been expressly de

cided. There is no precedent to be found in the books of a declaration

in such an action. The weight to be attached to the mere absence of

all precedents will, however, be materially diminished when it is re

membered that the great body of the existing law in regard to corpo

rations is the growth of the present century ; that within the last fifty

years it was decided in Westminster that a corporation was liable

civiliter for its torts ; and at a period still more recent it was there

adjudged that a corporation is liable, like an individual, to indictment.

Perhaps a stronger presumption against the right of a corporation to

maintain an action for libel may be found in the fact that the prevailing

sentiment of the profession is against it. All experience teaches that

there are few more reliable tests of sound legal principle or correct

practice than the pervading sentiment of an intelligent bar. These

circumstances are grounds for caution in arriving at a different conclu

sion, though they certainly afford no reason for hesitating to tread where

sound principles may lead the way, however new or untrodden the

path.

It is not easy to say, upon principle, why an action may not be main

tained by a corporation for libel. It can not be denied that a corpo

ration may have a character for stability, soundness, and fair dealing,

in the way of its trade or business ; that this character is as essential,

nay, more so, to its prosperity and success, than that of a private indi

vidual ; that money corporations, whose operations enter largely into

the business of every community, depend mainly upon their reputation

in the community for their success, and often for their very existence.

Nor can it be denied that the character of corporations is more easily

and more deeply affected by false and malicious allegations than that

of private individuals ; nor that the business of a corporation is more

prejudiced by an evil name, by distrust of its responsibility, or of the

character of its officers, than that of an individual. If, then, a corpo

ration may suffer pecuniary loss, and even the utter destruction of its

pecuniary interests from false and malicious representations, why should

it not be entitled to pecuniary redress ! Wherever the common law
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gives a right or prohibits an injury, it also gives a remedy by action.

(3 Bl. Com., 23.) And in all cases where a man has a temporal loss

or damage by the wrong of another, he may have an action upon the

case, to be repaired in damages. (1 Com. Dig., 272. "Action upon

the case," A.) And this general rule- embraces all cases where any

special damage is immediately occasioned by a false communication of

noxious tendency. (1 Stark on Slander, 2d ed., 2.) It may be ad

mitted without prejudice to the present inquiry, that no words spoken

or written of a corporation are in themselves actionable, but that the

corporation must always show special damage in order to recover. And

the reason for the distinction may be found in the fact, that a corpo

ration has no individual personal character in which it can suffer an

injury independent of its pecuniary affairs ; and therefore, in an action

for libel which affects its trade or business, the corporation must show

that the words, not being in themselves actionable, have occasioned a

special pecuniary loss or damage.

Where the publication merely disparages the property, without affect

ing the individual character, as in the case of a libel upon a stage-coach

or upon a school-book, it is not easy to see why the action should not

be maintained by a corporation as well as by an individual. The

gravamen of the action is the injury done to the plaintiffs property by

the wrongful act of the defendant. No one but the owner of the prop

erty can maintain the action ; and a corporation being the owner, the

injury to them is just as great ; and it would seem upon principle, that

the right is just as clear in their behalf as it would be in case of an

individual. Certainly, in case of an injury to their property by any

other tortious act, the corporation would have a clear right of action,

and why not in case of an injury inflicted by the publication of mali

cious falsehood ? The principle upon which this action rests has been

judicially recognized in several cases. Thus it has been held, not

withstanding the general rule that two can not unite in an action for

slander, that a joint action may be maintained by two partners for

defamatory words respecting their trade, if special damages are claimed

by reason of the slander. (Cook vs. Batchelor, 3 Bos. & Pull., 150;

2 Saund. R., 116, C, note 2. The Hope Assurance Company vs.

Beaumont, 10 Bing., N. C, 260.)

I am of opinion that upon principle an action may be maintained by

a corporation aggregate • for words falsely and maliciously spoken or

written of the company, in the way of its trade or business, or of its

property, or of its officers, servants, or members, by reason of which

special damage is sustained by the corporation.

The tendency of modern adjudications has been, as far as practicable,

to treat corporations as natural persons. They are now held liable for

torts committed by their agents or servants, while they are held ame

nable to the law for all injuries inflicted by their wrongful acts. They

should, upon principles of even-handed justice, be held entitled to its

protection for all injuries suffered by them at the hands of others.

This conclusion is sustained by the well-settled principle that corpo

rations may maintain an action for injuries done to the body corporate.

And if an injury be done to one of the members, by which the body at
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large is put to any damage, it may sue on that account. (1 Kyd. on

Corp., 190 ; Angell & Ames, 4th ed., § 370.)

Nor is it perceived that there is any ground for apprehension that

the freedom of discussion will be unduly restrained, or any principle

of public policy trenched upon, by maintaining the right of a corpo

ration to an action for libel. It is doubtless the dictate of a sound pub

lic policy that the conduct of all corporations, in whose faithful manage

ment the public are interested, the character of their officers and the

management of their business should at all times be open to the keenest

scrutiny and to the most free discussion. It constitutes the most

effectual safeguard for the protection of the ignorant and unwary from

fraud and imposition. But the necessity of free and fair discussion can

constitute no justification for injury inflicted by wanton and malicious

libel. It must ever be borne in mind that the plaintiffs, in order to

recover in such an action, must prove not only that the statement is

false, and that they have sustained special damage, but the jury must

be satisfied that the defendant was actuated by malice. When the

statement is false and injurious, it is still open for the defendant to show

that the publication was prompted by proper motives, and made for

justifiable ends. The question of malice is always a question of fact

for the jury. (Swan vs. Tappan, 5 Cush., 111.*)

Under such protection there is no reason to apprehend that the limits

of free discussion will be unduly trenched upon or narrowed, to the

prejudice of public welfare.

There must be judgment for the plaintiffs.

RIGHTS OF COUNSEL. CONDITIONAL FEE.

It is unprofessional and unconscientious for a lawyer, who has abandoned his cause without trying
it, a term or two before trial, to claim a fee conditional upon the success of his client, although

his client was successful.

\_Pottt vs. Francis; 8 Iredell's (N. C.) Eq. R., 800.]

The defendant, a practicing lawyer, was applied to by the plaintiff

to conduct two causes as his attorney and counsel, for which he

received $30, and a bond for $250, as a conditional fee for his atten

tion to the causes, to be paid in case of his succeeding in them.

Before one of the causes came on for trial, the defendant left the bar,

and the plaintiff was obliged to procure other counsel in his stead.

They succeeding in the case, the defendant sued the plaintiff on his bond

for the $250. The plaintiff, in equity, prays to be relieved against

the bond.

Ruffin, Ch. J.—Supposing such contracts between attorney and

client, as the present, to be sustainable in equity, it appears to the

court that the defendant can not be allowed to enforce this, because

he did not perform the services he engaged to perform, as the con-

* Reported 1 Liv. Law Mag., 124.
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sideration of the bond. It is true he did some acts as plaintiff's

attorney. But he received some compensation in the $30 paid him.

The bond was conditional, and in its nature the condition must be

deemed entire and as going to the whole bond. The money was to

be paid in case the defendant brought the case to trial and tried it suc

cessfully. The plaintiff employed the defendant and agreed to give

that fee, because of his estimation of both his fidelity and ability in

his profession, and it can not be assumed that he would have engaged

to give as much to another member of the bar. The great reliance

in such cases is on the services of eminent counsel in the trial itself,

and it is obviously almost impossible, when the counsel declines to

appear on the trial, so to apportion a conditional fee as to remunerate

instructions and services prior to the trial, in a manner to do justice

to the expectations of the client and meet the intentions of the

parties.

In this case, however, the defendant, for aught that appears, willfully

withheld his services at the trial. He says, indeed, that he withdrew

from the bar for domestic reasons, and that he engaged other counsel

in all his business. But he gives no evidence of either, and therefore

it can not be assumed if it would do him any good. The truth

is, however, that the plaintiff was obliged to employ other counsel, and

the cause was compromised about a year after the defendant had gone

out of it. The terms of the compromise are not stated, but it is

manifest that if the other party voluntarily abandoned the contest, the

case was one in which the fees stipulated were inordinately high, and

if the present plaintiff paid them any thing, non constat, that he would

have done so, if the defendant in the performance of his engagement

had been there to advise and act for him. In fine, it is unprofessional

and unconscientious to claim a conditional fee, payable on succeeding

in a cause which the counsel neglected and abandoned, without trying,

and a term or two before trial.

Decree for the plaintiff.

PARTNERSHIP. LAW FIRMS.

A partnership formed for the purpose of carrying on the practice of law is legal ; and the respons
ibilities and rights incident to other partnerships attach in general to aTaw partnership.

[Smith vs. BUI; 13 Ark. R., 173.]

The facts in this case are sufficiently implied in the opinion of the

court.

Scott, J.—The complainant does not set up that he did not attain

his object of having " the cause fairly presented to a jury of the coun

try," which, he says, was the " end" he had in view in engaging the pro

fessional services of Isaac C. Tupper. Nor does he complain that he

was in any way defrauded by any one, or in any respect injured to any

extent whatever. But he complains simply, in substance, that Smith,

the surviving partner of the law firm of Tupper & Smith, with which
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firm he contracted for the services of Tupper, performed the services

himself after the death of Tupper.

Had Tupper lived, the most that could have been required by the

complainant was, that he should have performed the services in a sound,

professional manner, and had he fallen short of his professional duty in

the premises, not he alone, but the firm of Tupper & Smith, would have

been responsible. Because a law firm is not only lawful, but as in other

partnerships, the act of one partner, in the professional business which

constitutes the subject matter of the partnership, is the act of all the

partners. If one receives money for his client, and absconds, that is

no defense for the other against the action of the client. So if one

partner should unskillfully conduct a law suit for his client, the other

would be equally responsible in damages. And this would be the case

although the individual name of one of the partners was used in the

conduct of the suit, and not that of the firm. In a word, every respons

ibility incident to other partnerships in general attaches to legal part

nerships, as well as all corresponding rights. (Warner & Post vs.

Griswell, Wend. R., 665, and cases cited.)

When professional business is intrusted to a law firm, there can be

no sound reason why it should not be as lawfully attended to by one

partner as another, provided it be conducted with due professional skill.

Each partner in any partnership is but the agent of the firm, and the

principal if not the only distinction between him as such and an ordi

nary agent is, that he has a community of interest with the other part

ners in the business and responsibilities of the firm, whereas a mere

agent has no interest. But, at the same time, a partner is also a prin

cipal, in so far as his interest is concerned, and thus he embraces both

characters. It follows then, necessarily, that there is nothing in the

nature and essence of the professional function to forbid its being ex

ercised by another than the party employed ; otherwise legal partner

ships could not be allowed. It is true that, although this is so, it would

still be competent for a legal firm to contract with a client to afford him

the personal services of one particular member of the firm whom he

might fancy, and if the service was rendered by another member the

contract would be broken. Nevertheless, if the business was trans

acted with due professional skill, and the client sustained no injury, the

damages for such a breach would be but nominal, and could lay no

foundation for equitable interposition.

In our day, at least, the professional employment is not only recog

nized as a legitimate and substantial business of life, but is regulated

by fixed rules to insure due diligence and skill, and its appropriate re

ward. And although, in the services of its more illustrious members,

the client may incidentally have his senses delighted by some of the

touches that characterize the fine arts, yet if his cause is won, or even

if it be lost, and the substituted attorney comes up to the standard of

due professional skill and diligence, all that is lost by the substitution

of the prosy partner is but unsubstantial matter of taste and fancy, in

no way affecting injuriously the substantial purposes of the employment

and the end in view. The contract for an attorney's services is there

fore unlike that for a marble statue from the chisel of some eminent
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sculptor, whose fame has given the chief value to his work, which at

least is more agreeable than useful.

When, then, the nature of the attorney's employment is considered,

and it is remembered that the engagement of the attorney, with its le

gal incidents, is the consideration of the contract for the fee (2 Tuck.

Lee, p. 49), that every step thenceforward in the preparation of the

cause for trial, either in examination of the law, consultation, or

otherwise, is part performance of the contract, and that the firm

was legally bound for due professional diligence and skill on the

part of the individual partner whose services were contracted for, we

are of opinion that, on the death of this partner, after the contract for

his services, and before the trial term, it was not competent at that

term—as was attempted in this case—for the client to refuse the serv

ices of the surviving partner without an actual tender of a fair compen

sation for the professional engagement made and aid already rendered

under the responsibilities of the law ; and consequently that the sur

viving partner, under such circumstances, had a right to tender and to

render the services at his own risk, and if rendered, and they could not

be justly assailed for falling below the standard of due professional skill

and diligence—and they have not been thus assailed in this case—that

he would be entitled to the entire fee.

We therefore hold, upon an application of these legal principles to

the facts of this case, as they stand admitted by the demurrer, that the

complainant did not show himself entitled to any relief, and therefore

the court erred in overruling the demurrer and making the decree per

petuating the injunction. The decree must consequently be reversed,

and the cause remanded, with instructions to the court below to sustain

the demurrer and dissolve the injunction.

SURGERY. PROFESSIONAL 8K1LL.

Though a surgical operation be not performed with the highest degree of skill, or might have
'ueen performed more skittfulty by others, yet, if it be of service to the patient, the surgeon is
entitled to adequate compensation.

[Alder vs. Buckley ; 1 Swan's (Tenn.) It., 69.]

This was an action of assumpsit on a surgeon's bill. The facts

sufficiently appear from the decision.

Totten, J.—It appears that a son of Thomas McLain, whose ad

ministrator is the plaintiff in error, fractured his arm, and amputation

became necessary. The surgical instruments employed on the occasion

were a " large butcher knife," of a very sharp edge, and a " carpenter's

sash saw," the teeth of which were as sharp and fine as those of an

amputating saw. The operation appears to have been well performed,

and the patient, under a proper treatment, soon recovered.

The court charged the jury to the effect, that if the operation was

of service to the patient, and he did well and recovered, the surgeon



362 Condensed Reports of Recent Cases.

was entitled to compensation, though it was not performed with the

highest degree of skill, or might have been performed more skillfully

by others.

We are not prepared to say that this charge is erroneous. It is

certain that the highest degree of skill is not necessary. The

surgeon undertakes for a due and proper degree of skill and diligence

in his profession, and for the employment of these he is entitled to a

reasonable compensation. His right to recover does not depend upon

the fortune of the case, whether it be good or bad, but upon the skill,

diligence, and attention bestowed. On the contrary, if the patient

sutler injury by the reason of the want of skill or diligence in the

operation or treatment, or from such cause derive no benefit therefrom,

in either case the surgeon is not entitled to any compensation, but is

liable in damages for the mal-treatment and the negligence. The

same may be said of other professions and vocations in which skill

and diligence are required. (Lcare v. Prentice, 8 East., 350 ;

Duncan v. Blundcll, 3 Stark. R., 6 ; 2 Wilson, 359 ; Chitty on Con

tracts, 165; Com. on Con., ?46.)

We think that the charge of the judge is, in substance, conformable

to the rules as we have stated it. For he says, if the operation were

so unskillfully performed as to be of no service to the patient, the sur

geon would not have a right to recover. It certainly required some

degree of skill in anatomy and surgery to perform an operation of the

kind, and the success that attended it, though not conclusive, is a cir

cumstance from which skill may be inferred. The instruments em

ployed, drawn from other vocations, were certainly unusual and ex

traordinary for such a purpose. But we are not to infer from this

circumstance alone that the surgeon had not sufficient art and skill in

the use of them. Besides, it is possible that the delay necessary to

procure proper instruments might have been fatal to the patient.

Judgment affirmed.

MASTER AND SERVANT. LIABILITY OF EMPLOYER.

An employer is not liable to one of bis employees for im injury sustained by tbe latter In conse
quence of the misfeasance or neglect of others of his employees engaged in the same general

business.*

[Sherman vs. the Rochester and Syracuse Railroad Company ; 15 Barbour's

(N. Y.) Supreme Court R., 574.]

By statute of New York it is provided, that whenever the death of

any person is caused by another's act or default, which would (if death

had not ensued) have entitled the party injured to recover damages, the

personal representatives of the deceased may recover damages, not

exceeding, however, $5,000. Under this provision th6 administratrix

of Sharon Sherman brought this action to recover damages for injuries

* See Albro vs. the Agautam Canal Co., 6 Cushing, 76 ; 1 Liv. Law Mag.. 45C
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to the intestate received by him through the alleged wrongful act of

defendants by their servants, which occasioned his death.

The complaint stated in substance that Sherman was a brakeman on

defendants' road, and that on the 5th of July, 1852, while he was acting

as such, on the mail train of defendants, the train was wrongfully driven

at the dangerous speed of eighty miles per hour, and at that rate was

suffered to enter the space between two piles of wood which defend

ants had previously caused to be piled on each side of the track, and

ran against a cow, in consequence of which the cars were thrown off

the track, and Sherman received injuries which caused his death.

The defendants demurred to the complaint.

Welles, J.—Assuming that the carelessness here complained of

was that of the agents or servants of the defendants, other than that of

the plaintiff's intestate, the action can not be sustained. It was decided

by the court of appeals, in the late case of Coon vs. the Syracuse and

Utica Railroad Co. (1 Seld., 492), that an employer is not liable to one

of his agents or servants for the negligence of another of his agents or

servants engaged in the same general business. The same principle

had been previously decided in England, in South Carolina, and in

Massachusetts. [Priestly vs. Fowler, 3 Mees. 'fe W., 1 ; Murray vs.

S. Carolina Railroad Co., 1 MacMullan, 385 ; Tarwell vs. B. § W.

Railroad Co., 4 Mete, 49.) In such case, the doctrine of respondeat

superior does not apply. The law may now be considered too well

settled, upon authority, to admit of discussion or contradiction.

I think it must be intended from all the allegations in the complaint,

that the injury to the deceased was caused by the negligence and care

lessness of the servants or agents of the defendants. It consisted in

allowing the train to attain and continue the unusual and dangerous

rate of speed mentioned. No defect in the engine or machinery, or in

the cars or the road, is alleged ; nor is it charged that there was any

want of capacity in the engineer, conductor, or any other person en

gaged in running the train, or defect in their general character for care

fulness or attention to their duties ; and no complaint is made that there

was any thing wrong in piling the wood in the road as described. The

complaint states that the speed was regulated, in part at least, by the

application of the brakes according to the direction, by signals, by other

agents or officers of the defendants. It is nowhere intimated, nor can

it with any propriety be inferred from any thing stated in the complaint,

that the dangerous velocity of the train at the time referred to was

directed by the defendants in their corporate character. The com

plaint does state that the train had attained this dangerous speed by the

carelessness and negligence of the defendants ; but it is not stated how

the defendants, as a corporate body, were guilty of such negligence,

which could only be by a formal resolution by the board of directors,

duly convened, directing the act complained of to be done. This, it

will hardly be contended, would be a just inference.

I do not intend to assert that the corporation, as such, could 'not,

without the act of the board of directors, be guilty of negligence, in

the absence of any fault of their agents or servants, in the case of an

omission to do what their duty to the community or to persons in their
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employment required. In such a case, the gist of the complaint would

be the culpable omission of the board to take the requisite action. But

where an affirmative act is complained of, as in the case at bar, the

only way in which the corporation can be liable in an action on the

case, is, either by their organized action through the board of directors,

or for the acts of their agents on the principle of respondeat superior.

It was not attempted upon the argument to put the plaintiffs right to

recover on any other ground than the negligence of the defendants'

agent. Upon that ground the question was fairly met by the counsel,

who sought to sustain the complaint upon the doctrine of respondeat

superior alone. In that view we think the law is settled against the

plaintiff by the cases referred to, which can not be distinguished in

principle from the present.

We are therefore of the opinion that the defendant is entitled to

judgment on the demurrer, with leave to the plaintiff to amend the

complaint on payment of costs

SALVAGE SERVICE. WHAT CONSTITUTES IT.

The relief of property from an Impending peril of the sea, by the voluntary exertions of those under
no legal obligations to render assistance, constitutes a case of salvage.

[ Williamson vs. The Brig Alphonso and cargo ; 1 Curtis' (U. 8.) C. C. R.,376.]

This was a suit for salvage performed under the following circum

stances :

On the 29th of Aug., 1852, the schooner Fawn, of which the libel-

lant, Williamson, was chief mate, and the brig Alphonso, sailed in com

pany from St. Thomas, there being an understanding between their

masters that the two vessels would keep company until they arrived

off Turks Island.

Within two or three days after sailing, the master and mate of the

Alphonso were taken sick with yellow fever, and the second mate was

also disabled by sickness ; in consequence of which the master ordered

a signal of distress to be hoisted. It was observed on board the Fawn,

which lay to and waited for the brig ; and when the latter came up, the

master of the schooner went on board, and was requested by the master

to lie by close to the brig during the night. He declined to do this,

considering it somewhat hazardous ; but proposed to send his mate,

the libellant, on board, and that both vessels should run into Turks

Island. This arrangement was assented to, and carried into effect.

The libellant went on board of the brig and took the command, and the

next morning the two vessels ran into harbor.

The libellant brought this action for salvage, and the district court

decreed to him five hundred and fifty dollars. The claimants appealed

and urged three reasons of appeal, the first of which was that the

libellant did not render a salvage service.

Curtis, J.—It is strongly urged that both the peril and the service
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were too slight to bring the case within the technical definition of sal

vage. But I am not of this opinion. The relief of property from an

impending peril of the sea, by the voluntary exertions of those who are

under no legal obligations to render assistance, and the consequent

ultimate safety of the property, constitute a case of salvage. It may be

a case of more or less merit, according to the degree of peril in which

the property was, and the danger and difficulty of relieving it. But

these circumstances affect the degree of the service, not its nature.

That such a peril of the sea was impending over the brig, I think

appears. She was out of sight of land. Her master and both officers

were disabled. A deadly infectious disease had seized two of them

and a passenger. It does not appear that any one on board was able

to navigate the vessel. The master, judging upon the actual facts, or

dered a signal of distress to be made. Under these circumstances, I

can not say that this vessel was not in distress, nor that the peril was

so slight that a relief from it can not rise to the dignity of a salvage

service. It is true she was but a short distance from port. But the

land was not in sight, and the proof shows that there were dangerous

shoals in the neighborhood ; and it does not appear that the crew, un

assisted, knew the bearings of the land or the course to be steered. It

is urged that the schooner was in company, and therefore there was no

real peril. That does not show that the peril arising from the condi

tion of the officers was not real, but only that the means of relief from

it, by others, who were under no legal obligation to render assistance,

were at hand. But in considering the nature of such a service, we

must look to the peril which impended if assistance were not given ;

not to the ease or difficulty of giving it, or the certainty that it could be

obtained from salvors.

It was not argued that there was any such contract of consortship

between the brig and the schooner as would repel a claim for salvage,

upon the ground of a mutual legal obligation to give assistance if either

should fall into distress. Nor is there any thing in the evidence upon

which to rest such a position. There was an understanding that the

vessels would sail in company, and they did so ; but undoubtedly this

meant no more than that they would sail out of port at the same time

and keep along together as far as both should deem it best to do so,

without any legal obligation upon the subject. Independent of some

usage of the trade, or of some special circumstances, it may well be

doubted whether masters have a right to go further than this ; and

there is no reason in this case to suppose that either intended to go

further.

My opinion therefore is, that the schooner rendered to the brig

technical salvage service to be compensated as such.
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SALVAGE. CLAIM FOR COMPENSATION.

Whether services rendered to a vessel in distress should be compensated upon the principles of
salvage, or according to a quantum meruit, or at an agreed price, must depend upon the circum
stances under which they were performed.

An agreod price will nut be substituted for a salvage compensation unless a distinct agreement ap

pears.

[Hennessey vs. The Ship Versailles and cargo; 1 Curtis' (U. 3.) C. C. R., 353.]

This was a suit in admiralty to recover for salvage services alleged

to have been rendered to the ship Versailles, which in coming up Bos

ton harbor struck upon a sunken reef, was disabled, and was towed up

by the steamer Rescue, at the request of underwriters of the Versailles.

For the defense it was contended, that the services were rendered un

der an agreement, and were not to be paid for as salvage services.

Other questions were raised, but we give only so much of the case as

relates to this. The remaining facts are sufficiently stated in the

opinion.

Curtis, J.—No question is made that, in point of fact, the ship was

withdrawn from her dangerous predicament, and restored to ultimate

safety by the assistance of the steamer. But it is insisted that the serv

ice of the steamer was rendered upon a contract, which deprives the

libellants of the character of salvors, and reduces their claim to a quan

tum meruit for work and labor ; and that what was done was merely a

towage service, and not a salvage service.

I do not think there is such a thing as towage service, known as such

to the marine laws, as contradistinguished from a salvage service.

Towage, like pumping or steering, making sail, or any other ship-work,

may occur in the ordinary course of navigation, or may be a means of

salvage. And whether it is to be paid for according to a quantum me

ruit, or at an agreed price, or by way of wages, or by a salvage com

pensation, must depend upon the circumstances under which it is

performed.

In this case the Versailles being in distress, and in a condition to

have a salvage service rendered to her, and having been relieved by

towage, that towage was, in its nature and circumstances, a salvage serv

ice, unless it appears that there was some relation existing by contract

between the managers of the steamer and the ship inconsistent with

their sustaining the character of salvors. It is incumbent on those who

assert that such a relation existed, and who call on the court to apply,

to what is prima facie a case of salvage, some other than the ordinary

principles of adjudication which govern such cases, to plead the con

tract, and exhibit satisfactory proof in support of it. So that what I

have to determine is, whether a contract is proved which establishes

such a relation, between the asserted salvors and the ship, as deprives

them of the character of salvors, by showing that the service was ren

dered in some other capacity ; or if rendered in the capacity of salvors,

that the agreement displaces the ordinary principles of adjudication,

and introduces a measure of compensation derived from compact.
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The evidence relied on by the claimants conies from the deposition

of Mr. Caleb Curtis, the president of the Neptune Insurance Company,

who, I infer, interposed in this matter, upon the reception in Boston of

the news of the condition of the Versailles, in consequence of that

company having an interest as insurers of the cargo to a small amount,

It appears that about the same time the condition of the Versailles be

came known, it was also ascertained that two other vessels were on shore

near the place where the Versailles was at anchor ; and that Captain

Hennessey, master of the steamer Rescue, was sent for and told of the

condition of these vessels. Soon afterward, Mr. Curtis told the cap

tain to go down, and if there was time before high water, he might go

to the assistance of the ships on shore, but at all events to take the

Versailles in tow, and bring her up before night. The Rescue soon

after started, went directly to the Versailles, and took her in tow, as

has been stated.

It is manifest that here was no express contract inconsistent with a

technical salvage service. The steamer went on this expedition at the

suggestion, and though not stated, it is fairly to be inferred, upon the

request of the witness. In some sense this may be said to amount to

an employment of the steamer, but so does any request for assistance.

When the master of a vessel sets a signal of distress, it amounts to a

revest for assistance ; and when it is tendered and accepted there is

an employment. But the question always remains, what service is

rendered, and how it is to be compensated ? and in the absence of a

binding contract, the marine law settles that question according to the

natme of the service.

It is argued, however, that in this case, though there was no express

contract to that effect, the court ought to infer there was a contract to

pay a quantum, meruit for labor at all events, though the Versailles had

been totally lost. If there was such a contract, fairly made, I do not

think salvage could be claimed. But I do not find the grounds neces

sary for such an implication. In the absence of an express contract,

the law implies that services are to be paid for as such services are

usually paid for. In the case of labor on land, only the fact of its per

formance, at the request of the defendant, is necessary to be shown,

because such service is usually reasonably paid for at all events. In

the case of mariners' wages, the performance of some voyage, in which

freight might have been earned, must appear in addition to those other

facts, because upon this event depends the title to wages ; and so in

the case of salvage, upon the ultimate safety of some of the property,

as well as upon the other facts of service and request, depends the title

to salvage ; and, consequently, the law will not imply that labor in

salvage is to be paid for, except on that contingency.

Now it does not appear either that such service generally, or when

performed by this particular steamer, were usually paid for, at all events

by a quantum meruit. As to the general practice, there is no evidence

that the law is otherwise. And as to this particular steamer, though it

appears her occupation is to tow vessels, it is not shown that it is part

of her occupation to go to the relief of vessels situated as the Versailles

was ; and if I could infer this from the evidence, there is absolutely no
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evidence that her owners, officers, and crew were usually or ever paid

for such service at all events, and by a reasonable sum for mere work

and labor.

The case, therefore, stands upon a request to the master of the

steamer to go to the assistance of the ship, a compliance with that re

quest, and the performance of a service in its nature and incidents

salvage ; and such service must be rewarded under the conditions, and

according to the measure of marine law.

It has been suggested that it is of great practical importance to the

commerce of the port, that the court should not come to a conclusion

which would prevent those interested in vessels in distress from send

ing steamers to their assistance, without subjecting themselves to the

payment of salvage. I do not conceive that the principles above laid

down have any such tendency. It is competent for those parties to

make any fair and reasonable contracts on these subjects, and this

court will enforce them. But they must take care actually to make

contracts, and not leave them to be inferred from facts which, in point

of law, will not justify such inferences.

TRADE MARKS. NAME OF VENDOR.

Where a son led the employment of his father, and set up the business of manufacturing and
selling the same article also manufactured by his father, under the same name—/fold, that Ihia
constituted no Infringement of the lather's trade mark.

[Burgess vs. Burgess ; 17 Eng. Law & Eq. R., 257.]

The plaintiff in this action was the father of the defendant, and had

employed him at a salary for many years in his business, which was

that of an Italian warehouseman, at No. 107 Strand. Among the

articles in which the plaintiff had been in the habit of dealing was a

fish-sauce, originally manufactured by his father, and sold by him, and

since by the plaintiff, known as " Burgess's Essence of Anchovies."

Upon the occasion of a disagreement between the two, the defendant

left his father and commenced trading on his own account, and among

other articles he sold a fish-sauce purporting to be " Burgess's Essence

of Anchovies," inclosed in bottles, and accompanied by labels and

wrappers bearing a general resemblance to those used by the plaintiff

in the sale of his essence of anchovies. The plaintiff thereupon brought

a bill in equity praying to have the defendant restrained by injunction

from representing the essence sold by him to be " Burgess's Essence

of Anchovies."

Knight Bruce, L. J.—All the Queen's subjects have aright, if they

will, to manufacture and sell pickles and sauces, and not the less that

their fathers have done so before them. All the Queen's subjects hare

a right to sell them in their own names, and not the less so that they

bear the same name as their father ; and nothing else has been done in

that which is the question before us. The defendant follows the same
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trade as his father. He carries on business under his own name, and

sells essence of anchovy as " Burgess's Essence of Anchovy," of which

name it is. If any circumstances of fraud now material had accom

panied the case, it would stand very differently ; but the whole case lies

in what I have stated ; and the only ground of complaint is the great

celebrity which, during many years, has been possessed by the elder

Mr. Burgess's essence of anchovy. That does not give him such ex

clusive right as to prevent any man from making essence of anchovy,

and selling it under his own name. I think this motion should be re

fused, with costs, with liberty to the plaintiff to take such proceedings

at law as he may be advised.

Turner, J.—It is clear no man can represent his goods to be the

goods of another ; but in all cases of this kind it must be made out that

the defendant is selling his own goods as the goods of another. Where

a person is selling goods under his own name, and another person, not

having that name, employs it in the sale of similar goods, it is clear

that he so uses it to represent the goods sold by himself as the goods

of another. But where two persons have the same name, it does not

follow that because the defendant sells goods under his own name, and

it happens that the plaintiff has the same name, he is selling goods as

the goods of the plaintiff. I concur in the opinion that the motion

should be refused, with costs, the plaintiff having liberty to apply to a

court of law as he is advised.

TRADE HARKS. NAME OF A COMPOUND.

The inventor of nn unpntenled compound—e. ff., a medicine—has no exclusive right tn make and
vend it; bat other makers have no right to sell it as the manufacture of the inventor, nor to
adopt his label or trade mark, or one so like as to lead the public to suppose that the artie'e
sold by them is the manufacture of the Inventor.

[Davis vs. Kendall; 2 Durfee's (R. I.) R., 566.]

This was an action against the defendant for pirating the plaintiff's

trade mark. It appeared that the plaintiff was the original inventor

of a medical compound sold by him, by the name of " Pain-killer," that

he had been the first to apply this word to such a compound ; and that
after• said compound had become extensively and favorably known, the

defendant manufactured and sold a similar compound by the name of

"J. A. Perry's Vegetable Pain-killer." The defendant's medicine was

put in bottles of similar size with those of the plaintiff, though of

somewhat different shape. The plaintiff's label was a paper pasted

on the body of the bottle, on the upper part of which was the word

Pain-killer printed in a scroll, below which were the words "Manu

factured by Perry Davis," and below this an engraving, intended to

represent the plaintiff, surrounded by an oval circle bounded on either

side by a simple wreath, and having in its lower margin the words,

" The original inventor, No. 74 High St., Providence." Below the

circle, in small type, were the words, " Copyright secured," and the

price of the bottle, and at the bottom of the label the words, " Destroy

vol. II.—24
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this as soon as the bottle is empty. This will prevent fraud." The

defendant's label was similarly affixed to the bottle ; at the upper part

were the words, " J. A. Perry's Vegetable Pain-killer," underneath

which was represented the bust of a man, and beneath this the words,

" Manufactured in Providence, R. I. Price 80 cents. Copyright

secured." The devices on the plaintiff's label were on a light ground,

those upon the defendant's upon a dark ground. The case was tried

to the court upon an agreed statement of facts.

Greene, Ch. J.—The plaintiff has no patent and no exclusive right

to the compound called Pain-killer. He invented the compound and

gave it the name of Pain-killer, and this seems to have been the first

application of that term to a medical compound. The plaintiff, though

not entitled to the compound, is entitled to his trade mark, and the law

recognizes and will protect this Tight.

Trade marks may be, first, the name of the maker ; second, sym

bolical ; third, the name of the compound. Of this last kind is the

trade mark of the plaintiff, Pain-killer.

All are entitled to make and vend this compound, and to vend it as

a similar article to that made and sold by the plaintiff ; but no one but

the plaintiff has a right to sell it as a medicine manufactured by the

plaintiff. The adoption of the same label as the plaintiff's will, of

course, be actionable ; and so the adoption of a label so like the plain

tiff's as to mislead the public, would be actionable. If the difference

be merely colorable, it will not avail the defendant. But if the

defendant state in his label, that the article which he sells was made

by himself, although he calls it by the same name as the plaintiff, he

will not be liable ; because he has a right to make and vend the com

pound, if he vends it as his own, and not as made by the plaintiff.

(Canham v. Jones, 2 Vessey & Beames, 218.) If the defendant,

without fraud, use the trade mark of the plaintiff, he is still liable. If

the right be violated, it matters not whether it be by fraud or by

mistake. (Millington v. Fox, 3 Mylne & Craig, 339.)

The whole question in this case is, whether the defendant's label is

liable to deceive the public, and to lead them to suppose they are pur

chasing an article manufactured by the plaintiff, instead of the defend

ant. The agreed statement of facts does not find that the defendant's

label has deceived any one, and I do not think it will do so, but. my

associates think otherwise, and judgment must therefore be returned

for the plaintiff.
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TRADE MARKS. QUALITY OF ARTICLE.

Where plaintiff sold a superior quality of pens at a higher price and an inferior quality at a lower,
distinguishing the two by different marks, and the deteudant bought genuine pens of the plaintiff's
manufacture of the inferior quality and sold them as the plaintiff's, buj distinguished them by
the mark applied to the belter quality—IItidt that plaintiff was entitled to an Injunction.

[Gillott ye, Thetlle. New York Superior Court, 1864. Not yet reported.]

The plaintiff, Joseph Gillott, was a celebrated manufacturer of steel

pens. It was his custom to put up a certain quality of pens in boxes

marked with the number 303, and with the words, " Manufactured un

der Joseph Gillott's own superintendence" upon the label. Another

quality, similar in appearance, but manufactured with less care and

labor, and sold for less than one third the price of the others, was num

bered 753.

The plaintiff complained that the defendant was accustomed to put

the inferior class of pens manufactured by plaintiff into boxes num

bered 303, and prayed an injunction to restrain the defendant from

changing the labels, and from using any such device to sell one class

of plaintiff's pens as another class.

Hoffman, J.—It is apparent that the effect of the device is to sell

the maker's pens of an inferior quality under the description or mark

which he has selected to indicate pens of a much superior quality. It

is obvious that by this the character of the maker must be injured, and

the gain of the imitator unjustly increased. It is perfectly true that in

almost every such case, if not in every one, the application for injunc

tion is made where a party seeks to impose his own goods upon the

public as those of the owner of the mark. But there is nothing to limit

the right to such cases only, and to forbid the resort to this court when

the wrong is a false representation by an adoption of one device of the

maker appropriated to one quality of his articles, and affixing it upon

another and inferior quality. I think this case a clear one, and the in

junction must be granted as prayed.

This case was subsequently appealed to the full bench of the supe

rior court, sitting in general term, where the judgment of Judge Hoff

man was affirmed.

EXPLANATION OF WRITTEN CONTRACT. IDENTITY OF PAYEE.

An instrument in the following terms, ' /. O. you the sum of one hundred and sixty dollars." is a
valid acknowledgment of indebtedness, and parol proof is admissible to identify the payee.

[Kinney vs. Flynn ; 2 Durfee's (R. I.) R., 819 ]

This was an action of assumpsit on a writing in the following terms :

" I. O. you the sum of one hundred and sixty dollars, which I shall

pay on demand to you." (Signed) Lawrence Flynn.

It was written on a small memorandum book, which, as the evidence
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tended to show, belonged to the plaintiff. The counsel for the defend

ant requested the court to nonsuit the plaintiff on the ground that the

writing was insufficient to charge the defendant. This the court

refused to do. The jury having found for the plaintiff, the defendant

moved for a new trial upon exceptions to this and to several other rul

ings of the court.

Brayton, J.—The fourth ground assigned by the defendant's coun

sel for a new trial, is that the writing declared on is void for uncer

tainty, that it is not a promissory note or evidence of indebtedness and

is void for uncertainty, there being no payee named therein, and being

a case Of patent ambiguity, is not susceptible of explanation by parol.

The only ambiguity which the defendant's counsel claims to exist in

the writing produced, is in the word " you," which he claims is indefi

nite and falls within the rule, which excludes parol evidence from

being admitted to contradict, alter, or vary a written instrument, and he

objects that parol proof was admitted to show to whom this writing was

addressed and delivered.

Now the necessary inquiry is in what respect the parol evidence in

any way contradicts, alters, or varies any thing that is written. The

acknowledgment of indebtedness is the same, the amount is the same,

with or without the parol evidence. Every thing intended to be con

tained in the writing is clear and explicit and not to be misunderstood.

It is clearly an acknowledgment of indebtedness to the amount of one

hundred and sixty dollars to the person to whom it is addressed. That

person was not intended, as appears from the writing itself, to be ascer

tained in the tenor of the writing. By its tenor it refers to something

extrinsic by which he is to be ascertained. Id certum est quod

ccrtum reddi potest. The writing is addressed to a person present ;

the promise is to the person addressed. The paper supposes it is to

be handed to the payee, and by that means he is made certain. That

proof is offered, to give effect to the paper in the mode contemplated

by the writing itself.

Had the writing been inclosed in an envelop directed to the plain

tiff, the defendant would hardly have objected that the name was on

the envelop and not upon the written paper itself, and yet the proof

would have been in its nature the same. In substance and effect the

defendant says by this writing, I will pay to the person I am now ad

dressing one hundred and sixty dollars on demand, and the question

really is, who was he addressing ? The witness neither gives the name

nor professes to do so, but refers us to extrinsic evidence to ascertain it.

The authorities cited by the plaintiffs counsel fully sustain the ad

missibility of the evidence. (Fisher vs. Leslie, 1 Esp., 426 ; Evans vs.

Philpots, 9 C. & P., 270 ; Israel vs. Israel, 1 Camp., 490 ; Waithman

vs. Elsie, 47 E. C. L. Rep., 35 ; Childers vs. Boulnois, 16 ib., 411 ;

Beukley ex parte, 14 M. & W., 469; Brown vs. Gilman, 13 Mass.,

158; Douglass vs. Wilkinson, 6 Wend., 644.)
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EXPLANATION OF WRITTEN CONTRACT. CONSIDERATION.

A subscription paper for the erection of a church edifice can not be upheld as & common law agree
ment, unless an adequate consideration fur the subscription is shown.

Bat toe actual consideration may be showu by parol.

[Barne-i vt. Ptrine; 15 Barbour's (N. Y.) Supreme Court R., 249.]

This was an action upon a subscription paper for the construction of

a church. No consideration for the subscription was set out in the

paper, which contained merely a promise on the part of the subscribers,

among whom was the defendant, that they would pay the sums set

opposite their names toward the erection of a church to answer a de

scription given in the paper. The defendant moved for a nonsuit upon

the ground, among others, that the undertaking of the defendant was

void for want of consideration. The motion was denied, and the de

fendant appealed.

Willard, P. J.—The subscription paper -on which this action is

founded is not a contract within the statute of frauds. (2 R. S., 135,

$ 2.) There is, therefore, no statutory requirement that the considera

tion on which it is made should be expressed in the instrument itself ;

as a common law agreement, however, it can not be upheld, unless it

be shown to be founded on an adequate consideration. So generally

is this principle understood, that it rarely happens that this kind of

contract is drawn, without expressing on its face the consideration by

which the subscribers are moved. But if the consideration be wholly

omitted, or defectively expressed, the admissibility of evidence show

ing the actual consideration does not infringe the general rule of the

common law, that parol evidence is inadmissible to contradict, or vary,

or add to the terms of written contract. (1 Phil. Ev., 548, 561.) It

is an established rule, that a party may aver another consideration

which is consistent with the consideration expressed ; and, a fortiori,

adds Lord Coke, the averment may be made when no consideration is

mentioned, etc. (Bedell's Case, 7 Rep., 40 ; Peacock vs. Marks, 1

Nes., 128; Brigman's Index, 433, 444, t) 32.) This doctrine is well

settled in this state. (Tobcy vs. Barker, 5 John., 68 ; Haddock vs.

Kelsey, 3 Barber, S. C. Rep., 100; Trink vs. Green, 5 ib., 445;

Rgleston vs. Knickerbocker, 6 ib., 458.) The cases on this subject in

our courts will be found referred to in those cited. The rule prevails

without exception, that when no consideration is expressed in a writ

ten contract not within the statute of frauds, parol evidence is admis

sible to show the actual consideration.

The subscription paper in this case does not set forth any consider

ation. The complaint avers that the consideration of the subscription

of the defendant and others was the agreement of the trustees to build

the church edifice referred to in the paper, and it avers that in consid

eration of the subscription of the defendants and others was the agree

ment of the trustees to build the church edifice referred to in the paper,

and it avers that in consideration of the subscription of the defendants

and others the trustees removed the old church and erected a new one
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upon the same lot at an expenditure exceeding six thousand dollars.

The proof establishes the truth of this averment ; the case then stands

the same as if the subscription paper had said on its face that the

undersigned promise to pay the sums set opposite their names to the

trustees, if the latter will remove the old church at Glens Falls, and

erect a new one on the same lot, costing at least five thousand dollars.

Here is a good consideration for the promise, and on showing perform

ance on the part of the trustees they would be entitled to recover.

Thoy showed on the trial the consideration of the agreement, and their

own performance, and would therefore be entitled to recover.

The judgment should be affirmed.

EVIDENCE. ENTRIES IN BANK-BOOKS.

In a suit brought upon a note formerly owned by a bank in which the maker of the note was m
depositor, by one to whom the bank transferred the note after it fell due—Held, that entries in

the books of the bank, and in the depositor's pass-book, were admissible to show that the note
hod been duly paid.

[Jermain vs. Denniston ; 1 Selden's (N. Y. Court of Appeals) R., 276.J

Action on a promissory note.

The defendant was indorser of the note in suit, which was made by

one Worth, for $7,000, dated 17th Feb., 1840, and payable to Dennis-

ton's order three months after date, at the Watervliet Bank. The note

belonged to the bank. It was protested for non-payment at its maturity,

and was held by the bank until after its failure, when it passed into

the hands of the plaintiff, who now sought to recover against the de

fendant as indorser.

The case was tried before a referee. The defendant offered the

books of the bank, and the pass-book of the maker of the note kept .

with the bank and by the bank—the entries in the books purporting to

have been made while the bank owned the notes—in evidence, to prove

the following facts :

First. That actual payment of the note was made to the bank after

it was due, and before it was transferred.

Second. That at the time the note was due, Worth had a balance in

his favor sufficient to pay the note, on the books of the bank, and in

the hands of the bank.

Third. That when the note became due it was actually charged to

Worth in his account with the bank, in part payment of a balance due

from the bank to Worth on his deposit account, and the note retained

merely as evidence of such change.

Fourth. That at the time the bank parted with the note, it was actu

ally indebted to Worth for money deposited to an amount greater than

the note.

Fifth. That on a settlement between the bank and Worth, before the

transfer of the note to the plaintiff, the account of Worth with the bank,

including the note in question, was settled, and a balance struck in favor
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of Worth on the books of the bank, and on his pass-book, of $150 46.

The counsel of the plaintiff objected to the admission of the books

in evidence, and the referee excluded the evidence, to which decision

the defendants excepted. Judgment was entered upon the report of

the referee, and the defendants appealed.

Rugoles, Ch. J.—The referee erred in excluding the evidence.

Conceding it to be settled in this state that mere declarations made by

the holder of a promissory note while he is the holder and owner art-

not admissible against one to whom it is subsequently transferred for

value after due, yet the evidence offered should have been admitted.

The evidence was more than the declaration of the holder and owner.

The entries offered were his act, and operated as an actual acquittance

and discharge of the debt due on the note. The learned judge who

delivered the opinion of the supreme court affirming the decision of

the referee, thought the offer was ambiguous, and that no evidence was

offered to prove the time of making the entries except the books them

selves. But this does not seem to be the true meaning of the defend

ant's proposition. It should be understood as an offer to prove by some

competent evidence that the entries were made while the bank held

and owned the note. It is not necessary, therefore, upon this construc

tion of the offer, to say whether the pass-book, when produced, may or

may not have been prima facie evidence that the entries were made at

the time of their date. The offer, according to a fair construction of

it, was to show that they were made while the bank owned the note.

The entries made by the officers of the bank in the pass-book kept

between the bank and its customer, are the customer's vouchers for

payments, deposits, and other transactions with the bank. They are

made by the bank, and delivered to the customer for his safety, and as

written evidence of the facts appearing by the entries. When a cus

tomer having deposits in a bank credited on his pass-book is charged

with his note, the charge is an appropriation by the bank of so much

of its customer's money in payment and satisfaction of the note. It

extinguishes the debt, and the note is thenceforth fundus officio. As

against a subsequent holder of the note who acquires it after due, it is

equivalent to a receipt in full by the bank indorsed on the note, such

subsequent holder being chargeable with notice of the equities existing

between the bank and the previous parties. The case of Paige vs.

Cagwin (7 Hill, 361) went, to say the least, quite far enough in reject

ing the parol declarations of the previous holder against one who sub

sequently acquired the note after due. But admitting that doctrine to

its fullest extent, it can not apply to this case, nor to any where the

previous holder, while he owned the note, put into the hands of the

maker, in the usual course of business, written evidence of its payment

and discharge. Such written evidence may, it is true, be impeached

or contradicted by the subsequent holder, but the burden of impeaching

or contradicting it rests upon him.

If, therefore, the offer is to be understood here as it was below, I am

of opinion that the referee erred in rejecting it as evidence ; and that

if no suspicious circumstances appeared on its face leading to a belief

that the entries were not made at the time of their date, it should bo
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regarded as primafacie evidence that the note was paid before it went

out of the hands of the bank.

The judgment against the appellant in the supreme court must be

reversed.

Gridley, J.—Dissented.

IMMATERIAL EVIDENCE. RIGHTS OF THE COURT.

The cnurt has a right to reject evidence offered in support of immaterial issues, although neither
party object! to it.

Certain evidence offered in an action for assault and battery held immaterial.

[Coming vs. Corning ; 2 Seidelt's (N. Y. Court of Appeals) R., 97.]

This action was brought to recover damages from the defendant, for

having assaulted and beaten the plaintiff.

The defendant in his answer denied the statements of the complaint,

. and alleged that if there was any such assault as was charged, it was

purely accidental. He also alleged that the plaintiff, Louisa F. Corn

ing, was the defendant's niece, and had been adopted and educated by

defendant as his daughter; that in 1848, one Howe enticed her away

to his own house, a house of bad character in the city of Syracuse and

near defendant's residence ; that at the time mentioned in the complaint,

the defendant was returning from the country, and unexpectedly over

took plaintiff, riding and talking in a public and familiar manner with

Howe, in the most public part of the city, where the defendant was

widely known, and that the defendant, feeling the injury inflicted upon

himself and family by Howe, without reflection raised his whip and

struck at Howe, intending to hit him, and not the plaintiff, but from the

sudden starting of his horse the blow fell upon the plaintiff. The

plaintiff in her reply denied that the assault was accidental, and that

she was induced to leave defendant's house by Howe ; and alleged that

since leaving it she had been employed at the Messina Springs House,

which was not to her knowledge a house of bad character.

On the trial the plaintiff proved the assault as charged in the com

plaint. The defendant then called the plaintiff as witness,* and put a

number of inquiries for the purpose of showing the bad character of

Howe,- and of other inmates of the house where Howe and the plaint

iff resided. The court excluded the testimony although the plaintiff

did not object to it, and defendant excepted. The defendant then of

fered to prove acts of misconduct and improper intercourse between

Howe and the plaintiff, and that these circumstances came to the de

fendant's knowledge shortly before the assault. He insisted that the

evidence was competent in mitigation of damages, and to impeach

Howe, who had been called as a witness by the plaintiff. But the court

excluded the evidence, and the defendant's counsel excepted.

The jury found for the plaintiff, and the defendant appealed. One

* The New York Code of Procedure authoriies either party to examine the other.
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ground of appeal was, that the court erred in excluding tne evidence

above mentioned.

Jewett. J.—All the issues made by the pleadings in this cause are

impertinent and foreign to the merits of the controversy between the

parties, except two : namely, the issue in respect to the commission of

the trespass complained of, and the issue as to its having been accidental

on the part of the defendant. On the trial, the defendant offered evi

dence to sustain these impertinent issues on his part, which the circuit

judge excluded, thereby holding that the court was not bound to try

such issues, although they had not been struck out, but stood upon the

record. And in that I think the judge decided correctly. It would be

a reproach to the administration of justice to require the court to try

such issues of fact as are wholly impertinent and foreign to the merits

of the case between the parties because the parties should, from any

motive, think proper to present them by their pleadings. Several cases

were cited on the argument by the counsel for the defendant, which he

seemed to suppose sustained the point which he made, that the parties

had a right to have such issues of fact tried by the jury as they had

thought proper to make by their pleadings however impertinent ; and

that the exclusion of evidence pertinent to sustain them by the judge

was erroneous. (Meyer vs. McLean, 1 John., 509 ; Reynolds vs.

Lounsbury, 6 Hill, 534.) But I think that the counsel was mistaken

in respect to the principle decided by those cases. It is obvious that

they do not in the least degree sustain the principle contended for by

the counsel for the defendant, that the judge at the circuit is bound to

admit evidence to sustain the issues of fact made by the pleadings,

although impertinent to the merits of the cause, and submit them to the

jury. They merely show that where matter material to the merits of

the cause is alleged by an informal pleading, or material matter is omit

ted to be alleged in a pleading otherwise formal, if the party does not

demur, but goes to trial upon such pleading, he is concluded by the ver

dict. And to that effect is the statute. (2 R. S., 424, 7, 8 ; also

601, § 60; Code, ch. 6.)

They do not show that it is erroneous for the judge who tries the

cause to exclude the evidence offered upon issues of fact made by the

pleadings, which are wholly impertinent to the merits of the controversy

involved in the suit.

The trespass complained of was clearly proved, and there was no

evidence given or offered tending to show that it was the result of acci

dent. Conceding that the evidence offered to be given would have

shown sufficient ground of provocation to induce the defendant, under

the immediate influence of the passion thus wrongfully excited by

Howe, to inflict personal violence upon him, at the time the assault

was made upon the plaintiff, it would not in the least have tended to

show that the defendant, accidentally, hit the plaintiff, in an attempt to

strike Howe.

It is true that under the general issue, or denial of the fact charged,

the defendant, in mitigation of damages, may give in evidence a provo

cation by the plaintiff, if it be so recent and immediate as to induce a

presumption that the violence was committed under the immediate influ
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ence of the passion thus wrongfully excited by the plaintiff. (Lee vs.

Woolsnj, 19 John., 319; Cushman vs. Waddcll, 1 Baldw., 58;

Matthews vs. Terry, 10 Conn., 455.)

The defendant, in his answer, does not set up that he was provoked

by any act of the plaintiff, or of any other person, at any time, to com

mit the alleged violence upon her. It was virtually disclaimed by his

answer, as also by the course of the trial, that she was the object to

which the blows given by him were aimed, or that she had in any man

ner provoked him to violence. But if it be claimed that evidence in

mitigation of damages, under an answer denying the trespass was ad

missible, as no doubt it was, it is a sufficient answer to say that the

provocation offered to be proved was neither recent, nor of a char

acter which should in any respect mitigate the damages for the trespass

committed. The plaintiff had neither done nor offered to do any injury

to the defendant. She was more than thirty years of age, owing no

service or duty peculiar to him, whose conduct he had no claim of right

to control. Nearly a year had elapsed from the time she left the de

fendant's house under the influence of Howe, and took up her abode at

the house of Dorman, where she had since resided. And although she

had continued to live there, as was alleged, in contempt of the just re

straints of morality and decorum, the defendant did not stand in a

position or hold any relation with her enabling him to claim any better

ground than any other good citizen could to mitigate the damages for

personal violence upon her, by reason of excited feelings from such a

cause.

The damages could not be mitigated by evidence that the plaintiff

was dissolute in her conduct. She was entitled to the same measure

of damages for the trespass as she would have been if she had sustained

a good character for virtue.

The evidence offered and excluded was not admissible to impeach

the credit of the witness Howe. To do that, the evidence must be

confined to his general reputation, and can not be permitted as to par

ticular facts ; for every man is supposed to be capable of supporting

the one, but it is not likely that he should be prepared to answer the

other without notice ; and unless his general character only be in issue,

he has no notice. (2 Phil. Ev-., 431 ; Cow. & Hill's Notes, 764 to

768 ; Jackson vs. Lewis, 13 John., 504.)

NOTICE TO INDORSERS. SERVICE BY MAIL.

What is necessary to constitute a depositing of notice of protest in the post-office, considered.

[Mount Vernon Bank vs. Holden, 2 R. I. R., 467.]

This was an action of assumpsit against the defendant as an

indorser of a promissory note. It appeared on the trial, before Greene,

Ch. J., that the note fell due on Friday, was noted for non-payment

and a notice thereof was on the same day, inclosed in an envelop,
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addressed to the defendant, and delivered to one Richard Howard, who

voluntarily undertook to deposit it in the post-office. The postmaster

was absent from his office on Friday, and Howard delivered the notice

in the store of the postmaster to one Carpenter, who was a clerk of

the postmaster in his store, and was in the habit of receiving letters

in his absence, although it did not appear that he was a sworn clerk in

the post-office. The postmaster kept a tavern, and a store in a room

built out from his tavern, and also occupied and managed a farm in

connection with his other business ; and he kept a room in his tavern

appropriated to the post-office, in which was a box marked " letter

box," in which letters were sometimes put by persons who mailed letters

at that office, and where if letters were deposited they would be sent

by the next mail. It was also proved to be the usage at this office, for

persons having letters to send by mail, to deliver them to the postmas

ter, or in his absence to his clerk, Carpenter, and that the letters thus

received were put by the postmaster or his clerk in a desk in the

store, and thence taken to the room used as the post-office and mailed in

season to go by the next mail. Testimony was also put in tending to

show that this letter was not deposited in the room occupied as a post-

office on the day the note fell due or on the day succeeding, until after

the departure of the mail, when it was found by the postmaster on

the lid of the letter-box, and was not sent until the Monday follow

ing, the usual time for the departure of the mail being ten o'clock in

the morning.

It was contended for the defendant that to charge him as indorser,

the notice should have been deposited in the post-office in season for

the mail of the next day after the maturity of the note, and that it was

not so deposited in the sense of the law unless it was deposited in the

letter-box, or delivered to the postmaster or his authorized clerk, in the

room appropriated for the post-office, in season to be sent by the next

mail, and that the delivery of the letter to any person in the store, or

in any other part of the tavern, was not depositing the letter in the

sense of the law, but that the person so intrusted with the letter

became the agent of the plaintiff, for the purpose of depositing it in the

post-office in due season, and that the plaintiffs were liable for the

miscarriage or default of such person, and if the letter was not

deposited by him in the post-office in season for the nex^ mail, the

defendant was not liable. And the counsel for the defendant requested

the court so to instruct the jury, which request the court declined to

comply with, but instructed the jury—that if they found that at this

particular post-office there was a custom of receiving letters at the

store sanctioned by the postmaster, and known to the neighborhood and

to the person who took the letter on behalf of the plaintiffs, then the

delivery of the letter to the person employed by the postmaster in his

store was a depositing of the letter in the post-office in the sense of

the law, and if it was so delivered in season for the first mail of the

next day it was sufficient to charge the defendant, although it was not

sent by that mail. The jury found for the plaintiff, and the defendant

thereupon moved to set aside the verdict and for a new trial, upon the

exceptions to the charge of the court.
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Haile, J.—It is contended by the counsel for the defendant, that

under the act of Congress establishing and regulating the post-office

department, and the regulations for its government, the delivery of the

letter containing this notice in the store of the postmaster was not a

delivery in the post-office, and that the delivery to Carpenter, the

assistant of the postmaster, was not a delivery to the postmaster in

the sense of the law, because Carpenter had not been sworn.

By the 11th section of the act of Congress, 4 U. S. Statutes at

large, p. 105, it is provided, "that every postmaster shall keep an

office, in which one or more persons shall attend on every day in

which a mail shall arrive, by land or water, as well as on other days,

at such hours as the postmaster-general shall direct, for the purpose

of performing the duties thereof."

A reasonable and practical construction of this section, in reference

to the convenience of the postmaster and the accommodation of the

public, would not require him to keep his office in a single room, nor to

confine the receipt and delivery of letters to a single place in his office.

And, indeed, this in the city of Providence and other large cities is not

done, and is wholly impracticable with a regard to the convenient per

formance of the duties of the office, and the prompt accommodation of

the public. Hence several places in the post-office are used for the

receipt and delivery of letters, while other rooms in the same building

are used for assorting letters and making up the mails.

And in a small country post-office, like the one where this letter was

left, the postmaster must necessarily devote a large portion of his time

to other occupations than the duties of his office, and may with pro

priety, we think, appropriate his store in the same building as a part

of his office for the receipt and delivery of letters, provided this be

made known to the public, while his letters should be assorted and his

mails made up in a room exclusively devoted to that purpose, in con

formity with the spirit of the regulations of the post-office department.

If, therefore, " at this particular office, there was a custom of receiv

ing letters for the mail at the store, sanctioned by the postmaster, and

known to the neighborhood and to the person who took the letter on

behalf of the plaintiffs from the bank to the store," that store was, in

our opinion, the post-office for the delivery of letters in the sense of

the law. ,

In regard to the ground that Carpenter, the assistant, was not sworn,

there is no evidence how that fact was ; no inference can be drawn

from his employment by the postmaster on his farm and in his store

that he was not a legally qualified assistant. The regulations for the

government of the post-office department, chap. 7, sec. 39, which pro

vide that the postmaster can not be permitted to transfer the charge of

his office and the performance of its duties to another, can not be in

tended to prohibit the appointment of an assistant to perform the duties

of postmaster m his absence, especially as the 11th section of the act

of Congress, above referred to, provides that one or more persons shall

attend for the purpose of performing the duties of the office.

But this section of the regulations was intended to prevent the post

master from transferring the charge of his office and the performance



1854.] 381Condensed Reports of Recent Cases.

of its duties to another, and thereby creating a sinecure, and virtually

substituting in his stead, as postmaster, a person unknown to the de

partment ; for the 40th section of the regulations expressly provides

that the duties of his office may be performed by a " sworn assistant

or assistants whom he may employ to aid him when necessary."

The principal objection to Carpenter as an assistant, however, is that

there was no evidence that he had been sworn.

By the 2d section of the act of Congress, 4 U. S. Statutes at large,

p. 103, it is provided that all persons employed in the care or convey

ance of the mails shall, previous to entering upon their duties, subscribe

the oath or affirmation, the form of which is therein prescribed. And

it is further prescribed in the same section, that every person employed

in any manner in the conveyance or management of the mails, shall be

subject to all the penalties for violating the injunctions or neglecting

the duties required of him by the laws relating to the establishment of

post-offices and post-roads, whether he has taken the oath or affirmation

above prescribed or not.

From the latter clause in this section, it was evidently the intention

of Congress that the acts of all persons assuming to officiate under the

post-office department, so far as the public or third persons are con

cerned, should be deemed valid, although they may have neglected to

take the required oath or affirmation, and may be subject to the penal

consequences of such neglect. In this respect such officers, as to the

public or third persons, must be considered and treated as other execu

tive officers acting under color of authority of law ; their acts must be

held valid, and they deemed to be officers de facto, though they may

not be, at the time, officers de jure.

In this view of the law, Carpenter must be considered to have been

the assistant of the postmaster, and a delivery of the letter to him at

the store a delivery to the postmaster. Public policy requires that

such should be the law, for the public have no means of ascertaining

whether such officers have taken and subscribed the requisite oath or

affirmation, except by application to the general post-office, where a

certificate thereof is required by law to be filed. And such an appli

cation could not ordinarily be made in season to avail a person engaged

in a business transaction like this.

We find, therefore, no error of law in the charge of the court, and

as the verdict is sustained by the evidence, this motion must be over

ruled, and judgment rendered for the plaintiff on the verdict.

EXECUTION OF WILLS. ACKNOWLEDGMENT.

It is essential to the duo acknowledgment of a will by the testator that be In some way communi
cated the testamentary character of the instrument to the witnesses at the time of execution.

[Ex parte Btert ; 2 Bradford's (N. Y.) Surrogate It., 163.]

This was a decision of the surrogate upon a will offered for probate

The decedent, it appeared, acknowledged the subscription of his name
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at the end of the will to the two subscribing witnesses. At the time

of his doing so the document lay open on a desk, covered with a piece

of blank paper, so that no part was visible but the last line or two of

the will, the attestation clause, and the signature. The witnesses

might have read the attestation clause, but they were not requested to,

and did. not, except that one of them stated that he read the greater

part of the first line of the attestation. That line, however, did not

state the nature of the instrument. They read nothing showing that

it was a will. They supposed, however, from circumstances, that it

was a will, and one of them expressed his opinion in this way : " It is

a poor look for me, as a witness to the will does not receive any thing."

The decedent laughed, but neither assented nor dissented. The ques

tion was whether the will was sufficiently executed; the statute of

New York requiring that the testator, at the time of subscribing the

will, or of acknowledging his subscription, shall " declare the instru

ment so subscribed to be his last will and testament."

The Surrogate.—Ordinarily, where the witnesses do not recollect

the circumstances attending the execution, resort may be had to the

attestation, as the basis of presumption of due execution. But there is

no room for such an inference when the witnesses recollect all the

facts, and expressly deny the performance of the solemnities required

by the statute. In the present instance they both concur in the state

ment that the decedent simply acknowledged his signature, and, point

ing with his pen to the attestation clause, requested them to sign as

witnesses, and state their residence under their signatures. They

affirmatively disprove any testamentary declaration, and show that that

essential ingredient was entirely wanting. Unless the remark of the

witness and the laugh in reply can be construed into a declaration by

the decedent that the paper was his last will and testament, there is no

possibility of sustaining the execution. But that circumstance is sus

ceptible of more than one interpretation, and neither the witnesses nor

the court could safely and surely conclude from it the intention of the

party to publish it as his will. So material a part of an important affair

can not be left to the interpretation of a laugh, to mere guess, surmise,

or conjecture. A declaration is an open act, a manifest signification

or assertion, or assent by words or signs ; and it must be made to ap

pear by unequivocal circumstances, so that the testamentary character

of the instrument is shown to have been communicated by the testator

to the witnesses.

There must be some clear indication of the animus testandi—what

Touchstone terms a " firm resolution, and advised determination to

make a testament." Casting from our minds all that we now know of

the character of this paper, by inspection, and regarding only the de

positions of the witnesses, can we, from what transpired at the time,

discover a declaration by the decedent to the witnesses that it was a

will ? That he knew it was a will is reasonable to suppose ; that they

guessed it was a will appears ; but their minds did not meet on that as

a common ground ; and though the conjecture was clothed in form of

words by one, it was neither denied nor admitted by the chief actor.

A will can not be made by silence ; there must be a distinct, affirma



1854.] 383Condensed Reports of Recent Cases.

tive performance of all the statutory requisites. When the witnesses

positively swear that no part of the paper indicating that it was a will

was read by them, that the decedent carefully concealed from them the

body of the instrument, that he did not ask them to read the attestation,

and did not intimate that it was his will, it must require something

more than a laugh responsive to a suggestion, showing that one of the

witnesses supposed it to be a will, to establish the declaration essential

to due execution. Such a requisite may be inferred, but the inference

must be reasonable, and the fact from which it is drawn unequivocal

and certain of interpretation. I am constrained for these reasons to

pronounce acainst the probate.

LEGACIES. WHETHER CUMULATIVE OR SUBSTITUTIONAL.

The testator left legacies as follows :
1. By his will : " 1 give to my namral daughter, Mary Shcan. £2.000."
9. By a codicil : " I add £3.u00 to the £2.000 to which Mary Sheehan is entitled under my will."
3. By a later codicil : u Not having time to alter my will, and to guard against any risk, I hereby

charge my estates with the sum of £20,000 for my daughter Mary Dickson."
Held, that the last legacy was substitutional, not cumulative.

[Russell vs. Dickson ; 16 Eng. Law &. Eq. R., 83.]

Stephen Dickson, by his will, dated 10th August, 1833, gave all his

property to trustees to pay debts and legacies, among the latter

£2,000 to his natural daughter, Mary Shean. On the 17th of August,

1833, the testator made a codicil which contained the following clause :

" I add £3,000 to the £2,000 to which Mary Sheehan is entitled under

my will, by which she becomes entitled to £5,000." On the 4th of

September, 1839, the testator made another codicil, as follows : " Not

having time to alter my will, and to guard against any risk, I hereby

charge the whole of my estates and property in the, funds, with the sum

of £20,000, for my daughter Mary Dickson, subject to the limitations

in my will contained as to marrying with consent, etc., of my brother

Colonel John Dickson, and my brother Rev. Richard Dickson." This

instrument was signed, published, and declared as his will by two wit

nesses. The testator died on the 14th of the same month. There

was no doubt that the persons named Mary Shean in the will, Mary

Sheehan in the first codicil, and Mary Dickson in the last, were identi

cal, and were the testator's natural daughter. Mary Dickson having

married one Russell, with the consent of the testator's brothers, the

trustees paid the £20,000, but declined paying the £2,000, or the

£3,000, whereupon a suit was instituted to recover the same in the

court of chancery in Ireland, and the decree being against the plaintiffs,

the case then came up in the House of Lords on appeal.

Cranworth, L. C.—I do not dispute the principle that where by

two different instruments, as by a will and a codicil, or by two codicils,

legacies are given to the same party prima facie, those are two distinct

gifts ; but there may be circumstances to show that the prima facie con

struction is not in this particular case the proper construction.
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What the circumstances are which will outweigh the prima facie

construction is very difficult to determine. The question now is,

whether there are circumstances here to show that the £20,000 given

by the last codicil was substitutionary for what was given by the will

and the previous codicil. Prima facie, the gifts are to be considered

cumulative. Is there any thing here to take the case out of the general

rule. I have come to the conclusion that there is. By the will there

is a gift of £2,000. Then, a few years afterward, in a codicil, he says,

" I add .£3,000 to the £2,000." Then comes the instrument in question,

which is not in form a codicil. I pay no regard to the fact of there

being nothing in the will as to marriage with consent of the testator's

brothers ; neither do I pay much attention to the circumstance, not

wholly to be disregarded, that this was a codicil, though styled a will ;

but what I do consider as important is this, the last codicil begins in

this way : " Not having time to alter my will," etc. ; that is, " Not hav

ing time to reconstruct my will, and intending to do so, as to my natural

daughter, I charge my estates with £20,000 for her," which I take to

mean this : I have not time to do what I would wish as to my will, but

I do alter it so far as it relates to my natural daughter, and instead of

giving her £2,000 and £3,000, I charge my estates with the sum of

£20,000 for her. It appears perfectly clear to me that when the tes

tator meant to alter, he meant to substitute ; and upon this ground I am

of opinion that the case of the appellant fails.

Lord St. Leonards.—The testator having a natural daughter, gave

to that child £2,000. As she advanced in years he executed a codicil,

by which he gave her a further sum—" I add £3,000 to the £2,000,"

showing clearly that when he meant addition he knew how to express

it. Up to this time he treated her as a natural daughter, when, from

the facts in the case it appears that being in a dangerous state, he was

anxious to alter what he had done by his will as to his daughter. Now,

without looking at any rule of law, let us see what was the intention

of the testator. Perceiving that the hand of death was upon him, he

meant to place his child in the world, as far as he could, in the situation

of a daughter ; he acknowledges the relationship, and how differently

does he treat her ; instead of giving her the paltry sum of £2,000, and

then adding another sum of £3,000 to that, he gives her at once a

handsome provision suited for the station of life in which he wished to

place her—he gives her £20,000. While he treated her as a natural

child, he gave her the portion of an illegitimate child ; but when he

took her into his family to reside, with him, he placed her in the situ

ation of a daughter, and treated her as such. Could he have imagined

that his daughter, whom he desired to place in an honorable position,

would, after receiving the portion of £20,000 given to her as daughter,

have fallen back upon her disagreeable description in the will, and have

claimed the £5,000 as an illegitimate child of the testator. Can it be

supposed that if he had re-made his will he would have given to this

lady £2,000 as an illegitimate child, then £3,000 also as illegitimate

child, and then £25,000 as his acknowledged daughter ? Would he

have given her £20,000. She changed her character, and having done

so, she changed her position, and he changed her fortune. In the one
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character he had given her comparatively small sums, in the other a

large sum. She can not fill both characters, and she can not take both

sums. This would account for these words, " not having time to alter

my will." Doubtless had he done so, he would have treated this child

as his acknowledged daughter. I have always been careful not to

break in upon any rule of law, but I considered myself at liberty to

decide this case upon the intention ; and if you can find within the four

corners of an instrument an intention that a legacy is not cumulative,

but substitutionary, you are not only at liberty, but bound to give effect

to the intention. I think the intention on these instruments is quite

clear, and that the appeal must be dismissed with costs.

Appeal dismissed.

APPEALS. FORM OF JUDGMENT.

A judgment can not be affirmed on appeal at to part of the amount recovered, and reversed as to
the residue, where a new triul is ordered as to the part reversed.

[S/ory vs. Ihe JVcw York and Hartem P. R. Comp. ; 2 Selden'g (N. Y. Court

of Appeals) R., 85.]

This action was commenced in 1846 by Story and others to recover

for work done by the plaintiffs for the defendants under a contract, and

also to recover damages sustained by them in consequence of the sus

pension of the work by the defendants, which prevented the plaintiffs

from completing the work under their contract.

The cause was referred to referees, who reported a large sum due

to the plaintiffs for work done, and another large sum due them by way

of damages for the suspending of the work. Defendants moved for a

new trial, which was denied, and judgment was rendered upon the

report. The defendants then removed the cause by writ of error to the

supreme court, where the judgment was affirmed as to the amount

allowed for work done. But as to the allowance for damages for the

suspension of the work, the judgment was reversed, on the ground that

the referees had admitted improper evidence, and adopted an erroneous

rule of damages, and a new trial ordered. From this judgment of the

supreme court both parties appealed.

Foot, J.—The first question is whether the supreme court had

authority to affirm in part and reverse in part the judgment of the su

perior court.

I see no objection to the exercise of such a power. The present

supreme court, in each district, has the same powers, and exercises

the same jurisdiction, as our former supreme court. (Laws of 1847,

p. 323, § 16.) That court often exercised the power of affirming in

part and reversing in part a judgment brought in review before it on

writ of error, where such judgment was for distinct things. (Smith vs.

Jansen, 8 John., Ill ; Bradshaw vs. Callaghan, ib., 568 ; Anonymous,

12 ib., 340. See, also, Bronson vs. Mann, 13 ib., 460 ; Williams vs.

Sherman, 15 ib., 195: Dennison vs. Collins, 1 Cow., 112; Parker vs.

vol.. II.—25.
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Van Houten, 7 Wend., 147 ; Sheldon vs. Quinlcn, 5 Hill, 442 and note

a.) The principle settled in these cases seems to be this : that

where a judgment is not entire, but is for different things separable in

their nature, and separated on the record, the supreme court, under its

common law powers, may reverse in part and affirm in part. In the

present case the two grounds of recovery are in their nature distinct,

and are, in fact, separated through the whole proceedings. The testi

mony which shows the amount due for work done has no bearing on

the claim for damages for a breach of the contract, and vice versa. Tho

referees consider the two subjects separately, and report a distinct

amount for each. There is no controversy about one, while there is a

serious question about the other. On the whole, I think this a proper

case for reversal in part and affirmance in part, provided the part re

versed is erroneous.

The next inquiry, then, is, whether tho judgment of the supreme

court, reversing the judgment of the superior court as far as it related

to damages for a breach of the contract, is correct.

On this branch of the case my opinion is that the report of the ref

erees, allowing the damages in question, was erroneous, and should not

have been confirmed by the superior court.

My conclusion is, that the judgment of the supreme court be affirmed,

as thereby there will be a new trial in the superior court of the ques

tion for damages. A majority of the court concur with me in the

opinion that the rule of damages adopted by the referees was erroneous,

but they are of opinion that the judgment of the superior court could

not be affirmed in part and reversed in part.

The judgment of this court therefore is, the judgments of the su

preme and the superior courts be reversed, and that a new trial be had

in the superior court, with costs to abide the event.

Gardiner, J.—The judgment should be reversed and the cause sent

back, upon the ground that on a bill of exceptions the court have

affirmed part and reversed part of an entire judgment of the superior

court. One portion of the cause, therefore, has been Bent back for a

new trial, and the other is brought here. The different sections of the

cause, separated by the judgment of the supreme court, have continued

to diverge until one fragment is to be found in the court of original ju

risdiction, and the other in the court of last resort. With a view to a

reunion, I am of opinion that the judgment should be reversed, and the

whole case remanded for a new trial.

NUISANCE. POWDER-HOUSE.

A powdeT-houae located in a populom part of a city, and containing large quantiUta of gunpow

der is, par *e, a nuisance.

[Cheatham vs. Shr.aron ; 1 Swan's (Tenn.) R., 215.]

This was an action on the case for nuisance. The defendant was

owner of a powder-house, situated in a populous neighborhood and
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near some houses belonging to the plaintiff. And while containing

some five hundred kegs of powder it was struck by lightning, and

ignited, and the explosion which ensued destroyed the plaintiff's

houses.

The jury, under the instruction of the court, found for the plaintiff,

and the defendants appealed.

Green, J.—The only question in this case is, whether the erection

of a powder magazine in a populous part of the city, and keeping

stored therein large quantities of gunpowder, is, per se, a nuisance.

And without doubt we think it is. The elementary treatises on

criminal law hold that it is a nuisance. Common nuisances are a

species of offenses against the public order and economical regimen

of the state ; being either the doing of a thing to the annoyance of all

the king's subjects, or the neglecting to do a thing which the common

good requires. (4 Bl. Com., 167.) It seems to us, that there are few

things one could do that would annoy the community more than the de

posit of a large quantity of gunpowder in the midst of a populous city.

And this is so universally felt to be the case, that the practice is to erect

magazines for keeping powder at a distance from the habitations of man.

The fact that it is liable to explode by means of lightning, against

which no human agency could guard, is decisive of this question. If

its explosion could only be produced by human agency, the question

whether it is a nuisance or not might depend upon the manner in which

it was kept. There might be a building so secure, and a method of

keeping it so careful and safe, that danger would not be apprehended.

But even then, with the utmost care, and the greatest confidence in the

prudence and discretion of those whose business it might be to deal in

it, if it were in the heart of a populous city, few of the inhabitants

would feel at ease.

But when we know that the electric fluid may, in defiance of every

precaution, at any moment cause it to explode, it can not be doubted

that if five hundred keg* were stored in a magazine in the heart of

this city, every thunder-storm would awaken universal alarm and con

sternation in the minds of the inhabitants.

But it is said that the fears of mankind will not alone create a

nuisance. That is very true, if these are idle and silly fears, produced

by imaginary dangers. But in the case stated, the dangers would be

real, and all men of prudence and reflection would feel them to be so ;

and therefore their apprehensions would be well founded. Can it be

possible that the law shall protect us from the annoyance of a pigsty

or a slaughter-house, and yet afford no protection from a danger that

might be constant annoyance, and which may and sometimes does

result in a great destruction of life and property. Surely we think not.

Judgment affirmed.
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SLANDER. PLAINTIFF'S GENERAL CHARACTEH.

Id an action for slander the plaintiff la entitled to give In evidence, in chief, his general character.

[Sample vs. Wynn; 1 Busbee'a (N. C ) R., 819 ]

This was an action for slander. On the trial the plaintiff, after the

examination of several witnesses, offered to prove that his general

character was good. This evidence, being objected to, was ruled out,

on the ground that all men are in law presumed to have a good charac

ter until the contrary appears ; but the jury were instructed to consider

the plaintiff as a man of good character.

Nash, Ch. J.—That the defendant may show the bad character of the

plaintiff in mitigation of damages is not denied, and it is equally un

doubted that to rebut such evidence the plaintiff may show his general

character to be good ; but it is denied that such evidence can be given

in chief, because the law presumes every man to have a good charac

ter. The question is a vexed one, both in this country and England.

(2 Starkie on Ev., 216; King vs. Francis, 3 Esp. Cas., 116; 3 Ste

phens, N. P., 2,578 ; 2 Greenl. Ev., 280 ; Gilman vs. Lowell, 8 Wend.,

578.) We think that in the clash of authority we are at liberty to look

at the reasons which support the opposite sides. It is a general rule,

recognized by all writers, that in civil proceedings, unless character be

put directly in issue by the nature of the proceedings, evidence of the

general character of neither party is admissible, but when it is so put

in issue it is competent. In what case can the nature of the proceed

ings bring a case more decidedly under the exception implied in the

rule than it does in this ? The nature of the crime charged upon the

plaintiff is of the most odious character. No case can be imagined in

which the necessity of such evidence is more demanded. The crime

charged is detestable—and there is but one witness to it. In such a

case, how can the purest man shield himself from the effects of malice

or revenge, if not permitted to resort to such evidence 1 But in this

case the defendant has put on the record a plea of justification. Is not

the- general character of the plaintiff a matter of important inquiry to

the jury in doing justice to the parties ? The action of slander is

founded on the alleged damage done to the plaintiff, and the malice of

the defendant. Where the words spoken are in themselves actionable,

the law implies malice ; but the amount of damage, to a variety of cir

cumstances, the repetition of the words by the defendant, the time,

place, and manner of their utterance—all these are legitimate objects

of proof on the part of the plaintiff. Why should not his general char

acter aid him ? It is said the law presumes the character to be good

until the contrary is shown. Suppose this case : Two actions are

brought by two different females against the same defendant for words

charging each with incontinence. The one is pure and upright, the

other a common prostitute. The defendant, as in this case, pleads the

general issue and a justification, and upon the trial -offers no evidence.

The 'same jury tries both cases ; the evidence of character is not offered,
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because it is known the court will reject it. What is the jury to do 1

Why, both stand in law before them as persons of good character, and

the jury must give to the prostitute the same amount of damages as to

the plaintiff of irreproachable character. Would not common sense

and justice revolt at such a result ?

The view taken above of the rule in question is fortified by M'Cau-

ley vs. Birkhead, 13 Ire., 29. The court say character is not brought

into question, except upon the inquiry as to damagos. " Evidence of

general character is not admissible, except in those actions where the

jury may in its discretion give exemplary damages." In such cases,

to regulate their discretion, juries should be put in possession of all

the circumstances connected with the transaction ; and among these,

certainly, is the general character and standing of the plaintiff. The

action of slander is one in which the jury may give exemplary damages.

I know it is said that hard cases are the quicksands of the law.

This is true when particular cases are attempted to be withdrawn from

the operation of the law because they are hard ; but it can not apply

in laying down a general rule of evidence by which all cases coming

under its operation are to be governed. We can not in this case state

the principle more plainly or fully than it is stated in Jf Cauley's case.

In an action of slander the jury may give exemplary damages, and, to

regulate their discretion, the plaintiff is euiiiled to give in evidence, in

chief, his general character.

CRIMINAL PRACTICE. SEPARATION OF A JUROR.

Where one of the jurors in a criminal cane separated himself from the panel, but it was shown
tbnt he was alisent in consequence of sicknes*. ami only for a short time, snil that while he was

" absent he conversed with no one—tldd, thai thc separation was no ground for a new [rial.

I Stanton vs. The State; 8 Ark., 317.]

The appellant was indicted for murder, and convicted. He moved

for a new trial, which was refused, and his counsel excepted to the

refusal.

One ground of the motion was, that while the jury were in charge

of the officer, and were deliberating upon their verdict, one of them

absented himself from the jury-room. The circumstances of the ab

sence were stated in affidavits, which are substantially recited in the

opinion.

Watkins, Ch. J.—The first ground of the motion was sustained by

the affidavit of one of the jurors, that another juror named absented

himself from the room provided for the jury at the hotel without being

in custody of the officer who had charge of the jury ; that the officer

being notified of his absence, went in search of him, but came back

without him ; that the juror continued absent for about two hours, and

did not return to the room until near daylight. To rebut this, the

attorney for the state filed the affidavit of the juror whose conduct had

been thus impeached, to the effect that during the night referred to he
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was seriously indisposed, and suffering from a violent headache, and on

account of the noise made in the jury-room he went out into the pas

sage adjoining, in the third story of the hotel, for the purpose of obtain

ing relief, and for no other purpose. That he went out openly, and

expecting to return immediately ; but finding a table in the passage, he

laid down on it for relief, and remained there until he returned into the

jury-room, from whence he was absent about one hour, being all the

time within hearing and call of the officer. That during his absence

he did not see or converse with any person.

It appears that the attorney for the state excepted to the opinion of

the court in allowing the first affidavit to be filed on behalf of the pris

oner ; and certainly the mode here resorted to of impeaching the verdict

by the affidavit of one of the jurors who concurred in rendering that

verdict, is subject to many serious objections. But apart from that, and

waiving any inquiry whether the affidavit on its face is sufficient to

raise a presumption that the absent juror was exposed to improper in

fluences, any such presumption is fully rebutted, and the absence ex

plained by the affidavit of the juror himself. There is nothing in this

objection, as held in Cornelius vs. The State, 7 Eng., 810.

CRIMINAL PRACTICE. INDICTMENT

The omission of the Indorsement, " A true bill," from an indictment, does not vitiate II So held in
Massachusetts.

[The Commonwealth vs. Smith. Massachusetts Supreme Court, 1853. Not

yet reported ]

In this case the defendant moved, after verdict, but before judgment,

to quash the indictment on which he had been convicted. The ground

of the motion was, that there was upon the indictment no certificate,

signed by the foreman of the grand jury, that the indictment was " a

true bill." The motion was denied, and the defendant excepted.

Merrick, J.—Upon inspection of the indictment, it appears to have

been signed by the foreman of the grand jury, and countersigned by the

attorney for the commonwealth ; but the words, " a true bill," are no

where found upon it. This deficiency the defendant insists is a material

and fatal objection to it : first, because these words are an indispensable

part of every indictment ; and secondly, because they constitute the

only recognized phraseology by which the action of the grand jury, in

the due presentment of a criminal accusation, can be legally authen

ticated.

This position seems to be well warranted by the decisions chiefly

relied on by the defendant's counsel, of English courts ; and if such an

objection were made in those courts, it would undoubtedly be sustained.

For there it is held, that these words are not only indispensable to

make a complete and valid legal accusation, but that when indorsed

upon a bill they become incorporated with and make a material part

of its allegations. This necessarily results from the peculiar course
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of proceeding in the allowance and institutions of prosecutions upon

the presentment of a grand jury in that country. Before any complaint

charging a party with a criminal offense can be submitted to that body •

there, for their consideration, it must be duly set forth and described in

a bill properly prepared, and fairly engrossed on parchment. When

its members have been regularly assembled, and have been sworn,

charged, and empowered to exercise the duties of their office, all the

bills which have been previously prepared in that manner are placed

in their possession ; and they then proceed to hear and consider the

evidence adduced by the several prosecutors in support of their

respective accusations, and thereupon to determine, in respect to each

particular bill, whether it shall be found or rejected. As soon as their

investigations are completed, and their decision in each case made, they

carry and return into court, and publicly deliver into the hands of the

proper officers all the bills they have before received, including those

they have rejected as well as such as they have found to be true. And

in order that the two classes may always thereafter be conclusively

distinguished the one from the other, they are required to indorse the

words, " a true bill," upon those which they have found, and the words,

" not found," upon all which they have rejected. The indorsement of

the former converts the bill from a simple complaint into a complete,

formal, and effectual indictment. (1 Chitty, Cr. Law, 324 ; Com. Dig.,

Indictment, A ; 4 Hawkins, P. C, book 2, chap. 23.)

But our practice and course of proceeding in the prosecution of public

crimes and offenses, after the preliminary inquiry and action of a grand

jury, are widely different, and involve no necessity for any similar in

dorsement, or mark of discrimination, after their several presentments.

It has undoubtedly been usual in this commonwealth to insert the

words, " a true bill," at the foot of the indictment, above the signature

of the foreman of the grand jury ; but it may be questioned whether

this form has been invariably observed. And no case has been cited or

referred to, in which it has been decided in our courts that the inscrip

tion of these words upon any part of the bill is indispensable to its

validity. No formal bills are ever previously prepared to be preferred

before them, as in the English practice ; but they receive and act upon

all complaints which any individual may think fit to submit to them,

and determine in what cases accusations shall be made. In these

decisions they always act for the commonwealth, and never for a private

prosecutor. Bills of indictment are drawn up by the attorney for the

government under their directions, and in conformity to their decisions.

They return these, and no other bills whatever, into court, and they are

the only presentments made upon which parties charged with the com

mission of criminal offenses are arraigned for trial. The bills of

indictment so returned are received by the court as official accusations

of the grand jury, and placed upon its files and made part of its record.

When, in addition to this course of proceeding, the indictment is verified

by the signature of the foreman of the grand jury, and bears upon its

face the attestation of the public prosecutor, there is no reason why its

authenticity or its chara'cter, as a valid official accusation shall be

afterward brought into question.
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These words obviously constitute no part of the description of the

offense charged in the indictment. They are not indispensable to the

• due and legal authentication of the action of the grand jury. Their

absence can subject the accused to no inconvenience or disadvantage.

The reason upon which they are elsewhere held to be essential, does

not exist in our practice and mode of procedure ; and therefore this

omission in an indictment is simply the omission of a form, which, if

oftentimes found convenient and useful, is in reality immaterial and

unimportant.

FORGERY. WHAT CONSTITUTES IT.

It is not forgery to procure fraudulently the genuine signature of a person to an Instrument, by
reading it falsely to him.

[ The Commonwealth vs. Sankey. Pennsylvania Supreme Court. Not yet

reported.]

The defendant in error was tried upon an indictment for forgery.

The alleged forgery consisted in this : that tho defendant wrote a

note payable to himself for one hundred and forty-one dollars, and in

duced an illiterate man to sign it, by falsely pretending that it was for

forty-one dollars only. The jury found these facts by a special verdict ;

and the court below considering that they did not amount to the crime

of forgery, rendered judgment for the defendant.

Black, C. J.—The act was a forgery according to all the best writers

on criminal law from Coke to Wharton. But their doctrine is not

sustained by the ancient English cases, and is opposed by the modern

ones. Only three American decisions were cited on the argument;

and we take it for granted that there are no others on the point. Two

of these (4 Mass., 45; 1 Yerger, 76) are wholly with the defendant,

and the other (6 Shepley, 371) supports the argument of the common

wealth's counsel. The weight of the judicial authorities is in favor of

the opinion that this is no forgery. We think that the arguments drawn

from principle, and the reason of the thing preponderate on the same

side. It must be admitted that, in morals, such an imposition as this

stands no better than the making of a false paper. But even a knavo

must not be punished for one offense because he has been guilty of

another. Forgery is the fraudulent making, or altering of a writing to

the prejudice of another's right. The defendant was guilty of the fraud,

but not of the making. The paper was made by the other person him

self, in prejudice of his own right. To complete the offense according

to the definition, it requires a fraudulent intent and a making both. The

latter is innocent without the former, and the former, if carried into

effect without the latter, is merely a cheat. If every trick or false

pretense, or fraudulent act by which a person is induced to put his

name to a paper, which he would not otherwise have signed, is to be

called a forgery, where shall we stop and what shall be the rule ? Ts it

forgery to take a note for a debt known not to be due ? Or to procure
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a deed for valuable land by fraudulently representing to the ignorant

owner that it is worthless ?—or to get a legacy inserted in a will by

imposing on a weak man in his illness ? All these would be frauds—

frauds perpetrated for the purpose of getting papers signed—as much

as that which was committed in this case. But no one thinks they are

forgeries.

For these reasons, the judgment is to be affirmed.

ILLEGAL CONTRACTS. RECOVERY OF RECONSIDERATION.

Honey paid for the purpose of settling or compounding a prosecution for a supposed felony can

not be recovered back by the party paying it

[Daimouth vs. Bennett ; 15 Barbour's (N. Y.) Supreme Court R., 641.]

The defendant accused William Daimouth, the son of the plaintiff,

with having passed to him a counterfeit ten-dollar bill ; and on this

charge he was arrested. While he was under arrest his father, the

present plaintiff, and the defendant made an agreement by which the

plaintiff promised to pay to the defendant thirty dollars, and the defend

ant in consideration thereof agreed to prosecute his son no further on

the charge. The payment was accordingly made, and the young man

was discharged. Subsequently the plaintiff demanded the repayment

of the thirty dollars, which defendant refused.

The plaintiff then brought this action to recover back the amount so

paid. It appeared from the testimony of William Daimouth that he

never passed the bill to the defendant. There was no conflict of evi

dence in the case ; but when the plaintiff rested, the defendant moved

for a nonsuit upon the above facts, which was refused.

Crippen, P. J.—This case presents the single point, whether money

paid for the purpose of settling or compounding a supposed felony can

be recovered back by the party paying it.

The contract made between the parties, and the payment of the

money under it, was immoral and illegal. The common law declares

all contracts to do acts that are indictable or punishable criminally to

be illegal and void. It is a fundamental rule of the common law that

whenever a contract is illegal as against morality or public policy,

neither a court of law nor a court of equity will interpose to grant re

lief to the parties thereto. It is manifest that the contract under which

the plaintiff paid his money to the defendant was malum in se, involv

ing criminality and moral turpitude ; it rendered the defendant liable to

indictment and criminal punishment. If a contract be evil in itself,

involving criminality and moral turpitude, neither party to such con

tract can have any remedy against the other ; nor can money paid upon

such contract be reclaimed by law or in equity. (Story on Cont., § $

489, 490.) The same author also lays down the rule of law, that if a

sum of money be paid by way of compounding a felony, it can not be

recovered back, on a refusal of the other party to perform his part of
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the contract ; nor can an action be maintained to enforce the perform

ance of such contract. If the money can not be recovered back for a

refusal of the party receiving it to perform his part of the agreement, it

would seem very clearly to follow that where the contract has been

fully performed as agreed upon between the parties, no action can be

maintained to recover- back the money. No proof was given on the

trial that the defendant did not keep his agreement with the plaintiff.

It appeared that nothing further was done with the criminal prosecu

tion against the plaintiff's son ; the payment of the money by the

plaintiff to the defendant put an end to the whole matter; the strong

arm of the law was paralyzed thereby, and the plaintiff's son was dis

charged from the arrest on the warrant.

Where a contract is malum prohibitum—merely evil because it is

prohibited by statute, and does not involve any moral turpitude or crim

inality—one party may have a remedy against the other, unless they

are in pari delicto. But no relief will be granted even in such a case,

if the parties are both involved in moral guilt. Agreements to do acts

which are indictable or punishable criminally, or to conceal or com

pound such acts, or to suppress evidence in a criminal prosecution, are

utterly void. (Story on Cont., ^ 569.) Also, all agreements which

contravene public policy are void, whether they be iu violation of law

or morals, or obstruct the prospective objects flowing from some posi

tive legal injunction. (Story on Cont., $ 545.)

The money paid by the plaintiff to the defendant was intended to

obstruct, and, as the proof shows, did, in fact, obstruct and put an end

to the prosecution of the plaintiff's son, who had been accused and

even arrested for a high crime. The plaintiff was a party to the agree

ment ; he paid the money to the defendant ; he was a particeps criminis

with the defendant, connected with him in committing an act declared

by statute to be criminal, and which subjected the defendant, if not the

plaintiff, to criminal punishment.

Whenever a contract is forbidden by the common law or by statute,

no court will lend it aid to give it effect. (Chitty on Cont., 570.) The

same author also says that an agreement for suppressing evidence or

stifling or compounding a criminal prosecution, or proceeding for a fel

ony, orfor a misdemeanor of a public nature, is void. (Chitty on Cont.,

582.) It matters not whether the plaintiff's son was guilty or innocent

of the charge made against him by the defendant ; he had been arrested

on a criminal warrant, charging him with a felony ; while thus a pris

oner, the plaintiff compounded the offense and stifled the prosecution,

by the payment to the defendant of the money now sought to be re

covered back in this action. It was undoubtedly immoral, nay, crimi

nal, in the defendant to take the plaintiff's money under the agreement

upon which it was paid to him ; this, however, furnishes no legal

ground to the plaintiff for recovering back the money. He is too

deeply implicated in the wrong committed, by compounding the alleged

felony, to command the aid of the law and of the courts in restoring to

him what he has wrongfully and foolishly paid to the defendant. There

were some cases at an early day which seemed to hold the doctrine

that where a party paid money upon an illegal transaction he might
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recover it back again in an action for money had and received. But

it has been holden in numerous cases, both in England and in this

country, that in cases where money has been paid upon a considera

tion like that established by the proof in this case, it can not be recov

ered back in an action for money had and received. (Smith vs.

Broomly, Doug., 696 ; Browning vs. Morris, Cowp., 790.) There are

many cases which maintain the doctrine, and such, no doubt, is the

settled law, that where a contract is made, having for its ultimate pur

pose and intent to aid in violating a positive law or principle of public

policy, or to commit a breach of good morals, the courts will not assist

in enforcing it, whatever may seem to be the justice of it as between

the parties. In such a case the courts treat both parties as having

trodden on forbidden ground, equally in the wrong, and as being un

worthy alike to ask for or receive their aid. In this case the parties

deliberately agreed to violate the laws of the land—the plaintiff by

paying, and the defendant by receiving, the sum of thirty dollars to

compound an alleged felony ; to stifle and discontinue a prosecution

already commenced against the accused for a high crime. A party

who thus illegally and improperly pays away his money, and afterward

repents of his folly, and attempts, by an action, to recover it back, can

not receive the aid of a court of justice in such an attempt.

INSANITY AS A DEFENSE. DELIRIUM TREMENS.

What kinds of insanity constitute a defense to a charge of murder, considered.

[T»f United State* vs. McGlue; 1 Curtis' (U. S.) C. R., 1.]

The prisoner, who was second officer on board the bark Lewis, was

indicted for the murder of the first officer of that vessel while on board.

The defense was insanity. The other facts appear in the charge of

the court.

Curtis, J.—The prisoner is indicted for the murder of Charles A.

Johnson. It is incumbent on the government to prove the truth of

every fact in the indictment necessary in point of law to constitute the

offense. These facts are in part controverted, and in part, as I understand

the course of the trial, not controverted ; and it will be useful to sepa

rate the one from the other. That there was an unlawful killing of

Mr. Johnson ; that the mortal wound was inflicted by the prisoner at

the bar ; that this wound was given and the death took place on board

of the bark Lewis ; that Johnson was the first, and the prisoner the

second officer of that vessel at the time of the occurrence ; that the

vessel at that time was either on the high seas, as is charged in one

count, or upon waters within the dominion of the Sultan of Muscat, as

is charged in another count ; and that the prisoner was first brought

into this district after the commission of the alleged offense—do not

appear to be denied ; and the evidence is certainly sufficient to warrant

you in finding all these facts. It is not upon a denial of either of these
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facts that the defense is rested, but upon the allegation, by the defend

ant, that at the time the act was done he was so far insane as to be

criminally irresponsible for his act. And this brings you to consider

the remaining allegation in the indictment which involves this defense.

It is essential to the crime of murder that the killing should be from

what the law denominates malice aforethought, and the government

must prove this allegation.

Now, if you believe the evidence, there can be no question that the

killing was malicious, provided the prisoner was at the time in such a

condition as to be capable, in law, of malice. If he was then so insane

that the law holds him irresponsible, it deems him incapable of enter

taining legal malice ; and one main inquiry in this case is, whether the

prisoner, when he struck the blow, was so far insane as to be held by

the law irresponsible for intentionally killing Mr. Johnson.

Some observations have been made by the counsel of each side re

specting the character of this defense. On the one side, it is urged

that the defense of insanity has become of alarming frequency, and

that there is reason to believe that it is resorted to by great criminals

to shield them from the just consequences of their crimes ; that there

exist in the community certain theories concerning what is called moral

insanity, brought forward on trials of this kind, tending to subvert the

criminal law, and render crimes likely not to be punished. On the

other hand, the inhumanity and injustice of holding him guilty of mur

der who was not at the time of the act a reasonable being, have been

brought before you in the most striking forms.

These observations of the counsel on both sides are worthy of your

attention, and their effect should be to cause you to follow steadily,

carefully, and exactly the rules of law upon this subject. The general

question, whether the prisoner'6 state of mind when he struck the blow

was such as to exempt him from legal responsibility, is a question of

fact for your decision. But there are certain rules of law which you

are bound to apply, and the court, upon its responsibility, is to lay down ;

and these rules, when applied, will conduct you to the only safe decision.

You will observe, then, that this defense of insanity is to be tested

and governed by principles of law, and not by any loose general notions

which may be afloat in the community, or even the speculations of men

of science. And I now proceed to state to you such of them as are

applicable to this case.

The first is, that the defendant must be presumed to be sane till his

insanity is proved. Men, in general, are sufficiently sane to be respon

sible for their acts. To be irresponsible because of insanity is an ex

ception to that general rule. And before any man can claim the bene

fit of such an exception, he must prove that he is within it.

You will therefore take it to be the law, that the prisoner is not to

be acquitted upon the ground of insanity, unless upon the whole evi

dence you are satisfied that he was insane when he struck the blow.

The next inquiry is, what is meant by insanity ? What is it which

exempts from punishment, because its existence is inconsistent with a

criminal intent ? Clearly, it is not every kind and degree of insanity

which is sufficient. There are undoubtedly persons of great general
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ability, filling important stations in life, who upon some one subject are

insane. And there are others whose minds are such that the conclu

sions of their reason and the results of their judgment are very far

from right. And others, whose passions are so strong, or whose con

science, reason, and judgment are so weak or perverted that they may

in some sense be denominated insane. But it is not the business of

the law to inquire into these peculiarities, but solely whether the person

accused was capable of having and did have a criminal intent. If he

had, it punishes him ; if not, it holds him dispunishable. And it sup

plies a test by which the jury is to ascertain whether the accused be

so far insane as to be irresponsible. That test is the capacity to dis

tinguish between right and wrong as to the particular act with which

he is charged. If he understands the nature of the act, if he knows

that it is criminal, and that if he does it he deserves punishment, then

he is not so far insane as to be exempt from responsibility. But if he

is under such delusion as not to understand the nature of the act, and

has not reason and judgment to know that he is doing wrong, and is

deserving of punishment, then he is not responsible. This is the test

which the law prescribes, and which you are to apply in the present

case.

It is asserted by the prisoner that when he struck the blow he was

suffering under a disease known as delirium tremens. He has intro

duced evidence tending to prove his intemperate drinking of ardent

spirits during several days before the time in question, and also certain

effects of this intemperance. Physicians of great eminence, and par

ticularly experienced in the observation of this disease, have been ex

amined on both sides. They were not allowed to give their opinions

upon the case ; because the case, in point of fact, on which any one

might give his opinion, might not be the case which you, upon the evi

dence, would find ; and there would be no certain means of knowing

whether it was so or not. It is not the province of an expert to draw

inferences of fact from evidence, but simply to declare his opinion upon

a known or hypothetical state of facts ; and therefore the counsel on

each side have put to the physicians such states of fact as they deem

warranted by the evidence, and have taken their opinions thereon. If

you consider that any of these states of fact put to the physicians are

proved, then the opinions thereon are admissible evidence, otherwise

they are not applicable to this case. And here I may remark, that

although in general witnesses are held to state only facts, and are not

allowed to give their opinions in a court of law, yet this rule does not

exclude the opinions of those whose professions and studies, or occu

pations have rendered them peculiarly skillful concerning particular

questions. We take the opinion of physicians in this case for the same

reason that we resort to them in our own cases out of court, because

they are believed to be better able to form a correct opinion upon a sub

ject within the scope of their studies than men in general. But these

opinions, though proper for your consideration, are nevertheless not

bmding on you against your own judgment, but should be weighed, and

especially where they differ, compared by you, and such effect allowed

to them as you think right. Besides these opinions, the physicians



398 Condensed Reports of Recent Cases. [May,

have also described to you the symptoms of the disease delirium tremens.

They all agree that it is a disease of a very strongly marked character,

and as little liable to be mistaken as any known in medicine. Dr.

Bell says the symptoms are.—

1 . Delirium, taking the form of apprehensiveness on the part of the

patient. He is fearful of something; imagines demons and snakes

around him. In attempting to escape, he will attack others as well as

injure himself. But he is more apprehensive of receiving injury, than

desirous of inflicting it except to escape. He is generally timid and

irresolute, and easily pacified and controlled.

2. Sleeplessness. I believe delirium tremens can not exist without

this.

3. Tremulousness, especially of the hands, but showing itself in the

limbs and the tongue.

4. After a time sleep occurs, and reason thus returns ; usually the

the sleep comes on in not less than three days, dating from the last

sleep. At first it is broken ; then this is followed by a profound sleep,

lasting six or eight hours, from which the patient awakes sane.

Dr. Stedman, after describing its symptoms substantially as Dr. Bell

did, says its access may be very sudden, and he has often known

it first to manifest itself by the patients attacking those about them,

regarding them as enemies ; that a case may terminate in two days, and

rarely lasts more than four days.

Regarding these accounts of the symptoms of this disease, you will

inquire whether the evidence proves that they existed in this case ;

and whether the previous habits and the intemperate use of ardent

spirits, from which this disease springs are shown ; and whether the

recovery of the prisoner corresponded with the course and termination

of the disease of delirium tremens as described by the physicians.

It is not denied, on the part of the government, that the prisoner

had drank intemperately of ardent spirits during some days before the

occurrence. But it is insisted, that he had continued to drink, down

to a short time before the homicide ; and that when he struck the blow

it was in a fit of drunken madness. And this renders it necessary to

instruct you concerning the law upon the state of facts which the prose

cutor asserts existed.

Although delirium tremens is the result of intemperance, and there

fore in some sense is voluntarily brought on, yet it is distinguishable,

and by the law is distinguished, from that madness which sometimes

accompanies drunkenness.

If a person suffering under delirium tremens is so far insane as to

render him irresponsible, the law does not punish him for any crime

he may commit.

But if a person commits a crime while intoxicated, under the im

mediate influence of liquor, the law does punish him, however mad he

may have been. It is no excuse, but rather an aggravation of his

offense, that he first deprived himself of reason before he did the act.

There would be no security for life or property if men could commit

crimes with impunity, provided they would first make themselves

drunk enough to cease to be reasonable beings. And therefore it is a
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very important inquiry in this case whether this homicide was com

mitted while the prisoner was suffering under that marked disease of

delirium tremens, or in a fit of drunken madness. If the prisoner

while sane made himself intoxicated, and while intoxicated committed

a murder by reason of insanity, which was one of the consequences

of that intoxication, then he is responsible in point of law, and must

be punished. This is so clearly the law of the land as the other rule,

which exempts from punishment acts done under delirium tremens. It

may sometimes be difficult to determine under which rule the accused

comes. But it is the duty of the jury to ascertain from the evidence

on which side this case falls, and to decide accordingly.

It may be material for you to know on which party is the burden of

proof in this part of the case. It is incumbent on the prisoner to

satisfy you that he was insane when he struck the blow, for the law

presumes every man to be sane till the contrary is proved. But if the

contrary has been proved ; the law does not presume that the insanity

of the prisoner arose from any particular cause ; and it is incumbent

on the party which asserts that it did arise from a particular cause, and

that the prisoner is guilty by law, because it arose from that cause, to

make out this necessary element in the charge to the same extent as

every other element in it. For the charge then assumes this form

—that the prisoner committed a murder for which, though insane,

he is responsible, because his insanity was produced by, and accom

panied a state of intoxication. The government must satisfy you of

these facts, which are necessary to the guilt of the prisoner in point of

law. If you are convinced that the prisoner was insane to such an

extent as to render him irresponsible, you will acquit him, unless

you are also convinced that his insanity was produced by intoxication,

and accompanied that state ; in which case you will find him guilty.

The prisoner was acquitted.

(Note.—This distinction between delirium tremens and temporary

madness, induced by intoxication, is laid down in The United States vs.

Drew, 5 Mason, 28 ; and (in England) in John Burroughs' case, 1

Lewin, C. C, 75. In the latter case, Holroyd, J., said—" Drunkenness

is not insanity, nor does it answer to what is termed an unsound mind,

unless the derangement which it causes becomes fixed and continued by

the drunkenness being habitual, and thereby rendering the party incapa

ble of distinguishing between right and wrong." That mere drunken

ness is no excuse for crime is very clearly settled by many decisions

both in this country and in England. Cornwell vs. The State, Mart. &

Y., 147, 149 ; Burnet vs. The State, 133 ib; The State vs. Turner, 1

Wright's Ohio, 30; The State vs. Thompson, ib., 617; Schaller vs.

The State, 14 Missouri, 502; The State vs. John, 8 Ired., 330;

Pirtle vs. The State, 9 Humph., 663 ; Kelly vs. The State, 3 Smedes

& M., 518; The United States vs. Clarke, 2 Cranch, C C. R., 158.

But though drunkenness is not of itself a complete defense to crime,

as insanity is, yet it may be admissible to the jury as evidence of the

intent, in certain cases, with which the act was done. Thus in Pigman

vs. The State, 14 Ohio, 555, it was held, on an indictment for passing

counterfeit money, knowing it to be counterfeit, that the drunkenness
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of the prisoner at the time of passing, was proper for the considera

tion of the jury in determining whether he knew the bill to be counter

feit. See also, The State vs. McCante, 1 Spears, 389 ; Pennsylvania

vs. Fall, Addison, 257; Swan vs. The State, 4 Humph., 136; Pirtle

vs. The State, 9 ib., 570; Haile vs. The State, 11 ib., 154.)

RAILROAD LAW. DAMAGES FROM LOSS OF BUSINESS.

In the case of Phillips vs. The Great Northern Railway Company,

lately tried in the English Queen's Bench, the plaintiff was a horse-

dealer, and brought his action to recover damages for negligence on the

part of defendants, whereby an accident occurred to one of their trains

m which plaintiff was traveling. The plaintiff sustained an injury

which prevented him from attending to business for five weeks. He

showed that he was the agent of the French, Belgian, and Sardinian

governments for the purchase of horses, especially stallions. The

Belgian government was in the habit of paying him £25 for each

horse which he purchased for them. The second half year of 1851

his profits were £3,000; in 1852 his profits were £5,000; in 1853,

£4,300. His injuries from the railroad accident had prevented him

from attending races and horse fairs, and he claimed that damages should

be allowed him proportional to the anticipated profits which he was pre

vented from realizing. The defendants paid £228 into court as a fair

pecuniary compensation for the injury complained of.

It was strenuously contended by the counsel for the railroad com

pany, that the evidence offered in order to show the plaintiff's probable

loss of business was altogether uncertain and irrelevant, and in the

course of his address to the jury he propounded the following query :

" If Baron Rothschild, or any great stockholder, should be prevented

from attending 'change in consequence of an injury, caused without

design or gross negligence, and should lose the chance of gaining

£100,000, for example, must the unfortunate through whose act or

omission the disaster was sustained, be held responsible for that

amount ?

The judge instructed the jury that they must award the plaintiff

what, upon a review of the evidence, seemed to them a fair pecuniary

compensation for the injury in question.

They subsequently rendered a verdict for the additional sum of

£150, making the plaintiff's full amount of recovery £378.
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LEGISLATION. SUBMISSION OF LAWS TO THE PEOPLE.

It It uncouMitutlooal for a legislature to submit an tot to the people for ratification. So held In

» New York.

[Bradley -vs. Baxter; 7 Howard's (N. Y.) Practice R., 18.]

We have already laid before our readers one or two decisions re

specting the power of a state legislature to submit an act to the people

for approval or ratification. The following case embodies the view of

that question taken by the supreme court of New York.

An act passed by the legislature of New York in 1849, providing for

the establishment of free public schools, contained a provision that the

electors of the state should determine at the next general election

whether the act should or should not become a law. The people sup

ported the law ; but some opposition t£ it having arisen on the score of

unconstitutionality, the legislature subsequently ratified it.

The present action was brought against the defendants, trustees of a

school district, to recover for property of the plaintiff taken by the de

fendants to satisfy a tax levied under the provisions of the free school

law. The only question discussed upon the appeal was as to the

constitutionality of the law.

Pratt, J.—We all concur in the conclusion that the act of March

26th, 1849, commonly termed the free school law, under the pro--

visions of which a portion of the tax in question was levied, was not,

at the time of such levy, a binding and valid law of the state. It only

becomes necessary, therefore, for me to discuss this point in the case,

and to state briefly some of the reasons upon which our conclusion is

based.

Although the legislature has since the commencement of this suit

ratified the act, and legalized all proceedings under it, so that our de

cision can not affect very seriously or extensively existing interests,

yet we did not arrive at such conclusion without a deep-felt sense of

the responsibility which the court would assume in pronouncing uncon
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stitutional and void, not only this particular act, but a whole system of

legislation which has been rapidly increasing of late years, in this and

many of the other states of this Union. But we recognize the consti

tution as the paramount law of the state, prescribing the fundamental

principles upon which our government is based ; and when a case

comes before the courts, involving the question whether those principles

have been violated in the action of any department of the government,

we may not evade the responsibility of meeting the question firmly,

and deciding it in accordance with our honest convictions in the

premises.

As I understand the act under consideration, and the method of pro

cedure by which it found a place in our statute books, the simple question

is presented, whether the legislature or law-making power of the state is

vested by the constitution (with some specified exceptions), exclusively

in the legislature, or whether the power is only conferred upon that

body to be exercised, or not, at its option—whether the obligation and

duty rests upon that body alone to pass upon the expediency or inexpe

diency of all proposed laws—or whether it may, whenever it may deem

it proper, relieve itself from such responsibility and refer the question

to the people at large, to be decided at the ballot box ; the legislature

acting only as a committee to draw up the law in due form, to be thus

presented to the people, or some power other than themselves to adopt

or reject it.

The proposition thus presented would hardly require comment, and

yet the act in question, if I understand it, was the result of precisely

this kind of legislation. I am aware that it is insisted, and was strenu

ously urged upon the argument, that the legislature has power to enact

conditional laws—laws to take effect upon the happening of some

future, unknown, and contingent event. Nobody will contest this prop

osition. The legislature may undoubtedly provide by ita enactments

for anticipated or uncertain events, which may or may not happen.

Most laws are intended to be perspective in their operation, and they

may provide in themselves to take effect only on the happening of some

uncertain or contingent event. Several cases of that kind of legisla

tion were cited upon the argument. Some were cases of laws enacted

to take effect upon the performance or non-performance of some act by

a foreign government, by a municipal corporation, and in some cases by

an individual. But in none of these cases was the act of the legisla

ture made to take effect, upon any decision of this foreign or extraneous

power upon the expediency of the act itself. Those laws were to take

effect upon the happening of certain events, which would, in the opinion

of the legislature or law-making power, render such a law expedient

and proper for such a state of things. The circumstances, to meet

which such laws were enacted, were contingent and uncertain ; but

the laws themselves expressed the deliberate will of the law-making

power, provided the circumstances should happen to which the laws

were intended to apply.

But in the case under consideration, the subject-matter upon which

the law in question was to operate was neither contingent nor uncer

tain. The necessity for the law was just as imperious before the de
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cision of the people at the ballot box had been ascertained as it was

afterward. The evils, which the law was designed to remedy, were

neither augmented nor diminished by that decision. Every thing, so

far as the subject-matter of the law was concerned, remained in statu

quo. What then was the condition upon which the law was to take

effect? What was the uncertain and contingent event upon the hap

pening of which.it was to become a valid and binding law ? It was

simply neither more nor less than the decision of the people at the bal

lot box upon the expediency of the lawjtself. In fine, it was submit

ting to them the question of the adoption or rejection of the proposed

law. It was creating a new legislative power, which should exercise

one of the most important functions in legislation, to wit: the final de

cision of the question of the adoption or rejection of a proposed bill.

The act in question, when it came from the hands of the governor,

with his signature attached, did not necessarily express the will of a

single member of either house upon the subject-matter of the law. It

expressed this much and no more : that it was the will of the legisla

ture that the question be submitted to the people at large to decide,

whether it should become the law of the state or not. The governor,

by signing it, only approved of thus submitting the question to the peo

ple. The language of the act itself shows clearly that such was the

intention of its framers. (Sec. 10.) "The electors shall determine

by ballot, at the annual election to be held in November next, whether

this act shall, or not, become a law." It will be seen by this provision

that the question upon the final passage of the bill was to be taken at

the polls. t

And the provisions of the act, prescribing the heading and form of

the ballots, and the effects which should result from the majority of

votes being for or against the law, show clearly that the members of

the legislature intended to evade the responsibility of passing upon the

question, whether the act should or should not begome a law. No

member of that body who voted for the bill in its several stages through

the two houses, could be charged with any inconsistency of conduct

for being found opposing it at the polls, or vice versa. No member had

voted for a free school law, but simply to submit the question to the

people and to confer on them the power to pass or reject the bill. The

question then recurs : Is this kind of legislation within the spirit and

meaning of the constitution ?

It is conceded that it is not expressly forbidden by that instrument ;

but is it not forbidden by a necessary and reasonable implication ?

" Every government," says an able writer upon constitutional law,

" must include within its scope, at least if it is to possess suitable sta

bility and energy, the exercise of the three great powers upon which

all governments are supposed to rest, viz., the executive, the legisla

tive, and the judicial powers. The manner and extent in which these

powers are to be exercised, and the functionaries in whom they are

vested, constitute the great distinctions which are known in the forms

of government." (Story on Const., Book 2, p. 1.) In the states of

this Union, while all the powers of government are supposed to ema

nate from the people, and to be exercised for their benefit, there is no



406 Condensed Reports of Recent Cases. [June,

principle more fundamental nor more universally recognized during

their whole history, than that these powers are not to be exercised by

' che people directly, but by representative bodies, selected from the

people, to represent them in this respect. This, and the separation of

the great powers of government into different departments, to be exer

cised by separate and distinct functionaries, lie at the very foundation

of every state government. •

Not a state in the Union is there, that does not recognize these princi

ples as primary and fundamental, and the very foundation upon which

the permanency and stability of its institutions rest.

The patriots and statesmen who laid the foundations of these noble

political edifices of which we are all now so justly proud—of these

institutions of government which should secure to each individual, how

ever humble, all the freedom compatible with the general welfare and

safety—were quite as solicitous to guard against the evils necessarily

connected with, and growing out of, a consolidated democracy, as those

of an absolute monarchy. The one was deemed quite as inconsistent

as the other with that great idea which was the pole-star of all their

efforts and all their aspirations : liberty regulated by law.

It can not be necessary for me to go into an extended discussion of

the importance of this representative principle to a free government,

and of the necessity of guarding and cherishing it' as the sheet anchor

of the permanency and stability of our free institutions, and of their

efficiency in securing the great objects of all good governments, to

wit : the happiness and prosperity of the people.

These questions have been so often discussed by others much more

able to do them justice than myself, that the task is unnecessary. The

reports of the convention that framed the constitution of the United

States, and the public documents of that day, are full of able discus

sions upon this subject, and I may also refer to the opinions of the

judges in two recent decisions in the highest courts of the states of

Pennsylvania and Delaware, which I shall have occasion hereafter to

cite. It only becomes necessary, therefore, I apprehend, to examine

and ascertain whether the fundamental principles are secured to us by

the constitution, or whether they are left by that instrument to the

ever-shifting and ever-changing legislation of the state. Assuming

that this representative principle lies at the foundation of our govern

ment, and that the constitution was designed to designate the func

tionaries by whom, and the manner and form' in which, it shall be car

ried into execution, the question I apprehend will be found not difficult

of solution.

Upon examining that instrument we find the executive, legislative,

and judicial powers of government properly distributed to separate

bodies, and the necessary power delegated to each. In this distribu

tion the legislative power of the government is declared to be vested

in a senate and assembly. The number composing each branch is

fixed, and the manner of their election and the duration of the term

of office is prescribed.

The number necessary to constitute a quorum for the transaction of

business, the number necessary to pass the different kipds of laws, is
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there1 designated—the form of the enacting clause of all laws is given,

and freedom of debate secured.

The provision of that instrument, that the legislative power of the

government shall be vested in a senate and assembly, of itself would

seem to preclude the idea that there is any other power authorized to

exercise the same functions. Especially when we observe the care

which the framers of that instrument have taken in organizing these

bodies, and in providing rules by which the merits of proposed laws

may there be discussed freely, and by which no law can be passed

without a concurrence of a majority of those elected to each branch,

we can not resist the conclusion that it was the design of the constitu

tion to vest the law-making power in the legislature, and nowhere else.

It is true that the governor is endowed with a qualified veto, and in

some peculiar cases the power is given to the legislature to refer cer

tain great financial questions to the people. These are specific powers

defined by the constitution itself, and afford, in my opinion, no authority

to the legislature to refer to the people other matters, over which no

such power is granted. As to such matters, the exclusive right to

legislate is vested in that body, and that alone.

Whence, then, is the authority derived from the legislature to divest

itself of this power ? The mandates of the constitution are as binding

upon the people in their sovereign as in their individual capacity. If

by the fundamental laws the power to make the necessary laws of the

country be delegated to the legislature, the people can not, except by

changing the constitution, resume the power.

Again, it is a well-settled principle, that where a trust or confidence

is confided to any person or class of persons, the trustees can not del

egate that trust to others. And what trust, what confidence is more

sacred, more responsible than the power to make the laws of a free

people ?

The power is not only delegated to the two branches of the legisla

ture, but there is an obligation—a duty imposed upon them to make all

such laws as are necessary and proper for the interests of the people

and good order of the body politic—a duty from which they may not

discharge themselves except by faithfully and honestly discharging that

duty. If they may discharge themselves from the responsibilities

which the constitution has devolved upon them in one case, they may

in another, and this most important of all the functions of government

is' entirely afloat, vested, in fact, nowhere. If a bill may, in this man

ner, be submitted to a vote of the people at the ballot box for adoption

or rejection, it may, so far as legislative power is Concerned, be sub

mitted to the vote of a mass convention.

Indeed, it may be a question whether this would not of the two be

the preferable method.

There would surely be a better opportunity for discussing the merits

of the proposed law, and for consultation among the people from the

different sections of the state. Besides, history furnishes a precedent

somewhat similar in character in the Athenian republic, where laws

were framed by the senate to be submitted to an assembly of the whole

people. •
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But perhaps a mode of procedure still less objectionable might be

suggested. The laws might be passed by the legislature to take

effect, or not, upon the approval or disapproval of a select number of

persons designated in the act, thus creating a power in the state not

entirely dissimilar to the old council of revision.

Other methods of relieving the legislature from the responsibility

which rests upon its members might be suggested, but perhaps those

already suggested are sufficient. The right to legislate in this manner

was placed upon the argument almost, if not entirely, upon the assump

tion that the legislature was authorized to pass conditional laws—

thereby assuming that the nature of the condition could not affect the

question. If this assumption be true, it then necessarily follows that

the submission to the vote of a mass convention, to a select body of

men, or even to a foreign potentate, may be made the subject of a

valid condition.

But why should this method of procedure be confined to the law

making of the government ? Why not extend it to the executive and

judicial departments ? The functions of government which the latter

are called upon to discharge, are no more sacred, no more important,

than those devolving upon the legislative departments, and the consti

tution is no more explicit in defining and limiting their powers and

duties.

The governor is vested by the constitution with the pardoning

power, and this includes the power to grant in proper cases condition

al pardons.

But can it be inferred from this that he may grant a pardon to be

valid or void as the people might vote for or against the pardon at the

next general election ?. Would a pardon be valid even that should

take effect upon condition that the legislature should approve of it ?

The courts of law sometimes make conditional orders and some

times conditional judgments, but have they the power, or could the

legislature give them the power, to give judgments to take effect, or

not, as the people of the state or as particular localities might vote

upon the merits of the case ?

Suppose our new code, among other reforms, should contain a pro

vision that in a given class of cases the courts might pronounce con

ditional judgments to be valid or void, for the plaintiff or defendant,

as the people at the next general election should determine. There

is no restriction in express terms in the constitution upon the power

of the legislature in this respect, yet it would be so palpably contrary

to its whole scope and meaning, so utterly subversive of the genius

and theory of our institutions, that even the sanctity that is thrown

around the code itself would scarcely shield such an innovation upon

the present practice from universal condemnation, as being in direct

conflict with the constitution. And still I am unable to perceive

wherein it would differ in principle from the case under consideration.

In either case the exercise in this manner of the functions vested in

any department of the government would be utterly subversive of the

primary principles of a representative government, and would be a

fearful stride toward that worst of tfll despotisms, a consolidated
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democracy. It appears to me perfectly manifest, therefore, that such

legislation is in direct conflict with the constitution.

So far as there is any authority in the books directly upon the

question, the preponderance is decidedly in favor of the concision to

which I have come. (Johnson vs. Rick, 9 Barb., 630 ; Parker vs.

Commonwealth, 6 Burr, 507 ; Rice vs. Foster, 4 Harrington, 479.)

ADMINISTRATORS. COLLECTIONS IN PENNSYLVANIA.

The administrator of a person domiciled at the time of his death in another state, can recover a
debt due to his intestate in Pennsylvania, without first taking out letters of administration In
that state.

[Doud vs. Wolf. Pennsylvania District Court, 1854. Not yet reported.]

The facts of this case are sufficiently indicated in the opinion.

Hampton, P. J.—The defendant's counsel move for a new trial, and

assign as a reason that the court erred in allowing the plaintiff to re

cover without taking out letters of administration in this state.

The plaintiff resides in Ohio, where the intestate was domiciled and

died, and letters of administration were granted. The intestate never

resided in Pennsylvania, and had no estate here, real or personal. The

defendant resides in Lawrence county. No objection was made to the

authentication «f the letters of administration ; but defendant's counsel

rely on the supposed rule, that a foreign administrator can not sue in

the courts of this state without taking out letters of administration

here. In support of this position they cite the sixth section of the

act of 15th March, 1832 (Dunlop, 458), which provides, that no let

ters of administration, which may be granted out of the commonwealth, •

shall confer upon any person any of the powers and authorities pos

sessed by an executor or administrator under letters granted within

this state. •

What is the true construction of this section 1 Did the legislature

mean to include, in this provision, a case like the present ? Such a

construction should not be given to it, unless imperiously demanded by

the plain, undoubted intention of the legislature, because it would lead

to unnecessary trouble, expense, and delay in the collection of claims,

and litigation in the settlement of estates. Under such a construction,

whenever a person residing out of this state, having claims against one

residing here, dies, his executor or administrator must either come •

here and take out letters himself, or procure some one to do so for him.

In the former case, being a stranger, he would find great difficulty in

procuring bail ; and in the latter, as great difficulty in finding any one

willing to take upon himself the burden of administration, when only

a small debt is to be collected, as in the present case—and even that

•depending upon the contingencies of a lawsuit. But suppose the de

cedent creditor to have had debtors residing- in different counties of this

state, then the county where letters could be granted must be deter

mined by the comparative amounts of the claims, because they can
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only be granted under our statute in that county " where the principal

part of the goods and estate of the decedent shall lie." But a debtor

may change his place of residence from one county to another, and

therefore* " the principal part of the estate" is ambulatory, depending for

its locality upon the whim of the debtor, who carries about in his person

or pocket the estate of the creditor. But suppose, again, the debtor

resides in one county, and his estate, out of which the claim must be

realized, lies in another county, where should the letters be granted?

Is it the person or the property of the debtor that forms part of the

" estate" of his deceased creditor ? If the former, then the letters are

to be granted wherever fie may be ; and if the latter, then where his

estate may be. But did the legislature mean by the word " estate," as

here used, to designate a debt due by one of our citizens to a creditor

out of the state 1 True, the largest and most comprehensive mean

ing of the word " estate" may embrace choses in action, rights, credits,

etc., out of which any assets may arise, at least so far as to authorize

the personal representatives of the demand to sue for and collect the

same. But until actually collected, it is quite uncertain whether the

money claimed will form any part of the estate of the intestate credit

or, or not. In the first place, the claim may not be recoverable, either

at law or in equity, owing to some fatal defect in the claim itself, or

meritorious defense on the part of the debtor. In the next place,

although a judgment may be obtained, yet the debtor may be utterly

insolvent. In either case, the claim, so far from forming " the princi

pal part" of decedent's " estate," would really form no part at all.

What benefit would arise, or what evil would be prevented, by re

quiring letters of administration to be taken out here ? The adminis

trator here would be merely ancillary to the administrator of the doniicil,

and bound to pay over to him the money as soon as collected, which

would bring about the same result as if he had been allowed to sue for

and collect it himself, except the expenses of the additional administra

tion. Any rule, therefore, it seems to me, that would exclude the ad

ministrator from our courts, should also exclude his intestate, if alive,

which would certainly be a most gross violation of comity oetween the

states of this Union.

The legislature meant to provide a system for the safe administra

tion of estates within the limits of this commonwealth, in the usual and

ordinary acceptation of that term, whether their owners were domiciled

within its boundaries or not. Thus, for instance, a man may reside at

Camden, N. J., while his place of business, and, it may be, all his cred

itors, are in Philadelphia) It would be wrong in that case to permit

the administrator of the domicil, who would be alone responsible to the

authorities of New Jersey, to withdraw the estate of the decedent from

the reach of his creditors and the control of the laws of Pennsylvania,

and compel them to seek their remedy in a foreign state. This would

be not -only grossly unjust, but attended with great expense and delay,

in the collection of their just debts, and therefore the legislature intend

ed that, in such a case, administration should be granted in Philadel- '

phia, where the principal part of his estate lay, in order that out of the

proceeds thereof his just debts should be paid, and the balance of the
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fund, if any remained, paid%ver to the administrator of the domicil, or

otherwise disposed of according to law.

But here were no goods or chattels to be administered upon ; no

debts of the decedent to be paid ; nothing to be done but the collection of

a single claim, over which our Orphan's Court had no control or juris

diction whatever, either before or after its collection. The decedent

was not domiciled here, nor was the " principal part" of his estate

situated in this county, and therefore the register would have had no

authority to grant letters of administration on his estate, and if granted,

they would have been utterly null and void, and would have conferred

no authority whatever on the administrator to sue for and recover this

claim.

The motion, therefore, for a new trial, is overruled.

ADMINISTRATORS. INTEREST ON ASSETS.

Administrator* are liable to account for interest on funds in their hnnds, although no profit haa
been mailt• upon them, unless the exigencies of the estate rendered it prudent that they should
bold the funds thus uninvested.

A litigation respecting the title to the assets is not such an exigency as excuses the administrator
from the duty of investing assets.

[Duncan vs. Dent ; 6 Richardson's (8. C.) Eq. R., 77.]

The important question in this case was, whether Samuel Dent, the

defendant, was chargeable with interest on the annual balance remain

ing in his hands in the execution of his tnist. The facts relied on as

constituting his excuse were these : There were several claimants of

the funds in the administrator's hands.; each of whom served the ad

ministrator with a notice to hold the funds subject to their respective

claims, and he accordingly held the money in his hands, ready to pay

it over to whoever should be entitled. He ifid not, however, use- or  

make any profit out of it. The chancellor at circuit decided that the

defendant was liable for the amount of interest. The case then came

up on appeal.

Wardlaw, Ch.—We are content with the conclusion attained by

the circuit,, that granting the defendant kept the funds in his hands

without profit, he must pay interest, since no exigency of -the estate

intrusted to his management rendered it prudent that he. should so

retain the funds. No debt of the estate remained unsatisfied, and

there was a clear balance in the administrator's hands, which was

claimed by various persons in different rights. The o.bvious duty of

the defendant, under such circumstances, 'was to file a bill of inter

pleader against all the adverse claimants, and to- pay the money into

court.

If this course had been adopted, and the litigation had seemed likely

to be of long duration, the court, on the application of any of the

parties, or sua sponte, might ha^f ordered the investment of the

money in securities bearing interest. Every man is presumed to

know the law ; and if trustees, who are in fact ignorant of the law,,
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will act upon their blind judgments withoik consulting the expert, they

must bear the consequences of their rashness. It may be remarked,

that the answer makes no mention of the suit or suits in equity, and

the character of the litigation there was not otherwise brought to the

attention of the chancellor than by a statement at the bar that the '

suits were for an account of the estate. If the fact be as now sug

gested, that these were suits by adverse claimants of the estate itself,

this fact does not strengthen the defense, for such suits are necessarily

dilatory, and if the defendant did not wish to use the money, he should

have paid it into court.

INFANTS. LIABILITY FOR NECESSARIES.

An infant who has an allowance from the court, or from any other source, sufficient to provide him
with necessaries suitable to his fortune and condition, is no', ordinarily liable for necessaries

supplied on credit.

[Rivers vs. Gregg ; 6 Richardson's (S. C.) Eq. R., 274.]

This action was brought by certain creditors of one William M.

Eddings against his administrator, to recover payment for neces

saries alleged to have been furnished by them to Eddings during

his minority. The facts are sufficiently stated in the opinion rendered

by the chancellor upon the first hearing, upon the coming in of the

master's report. That opinion also presents and discusses the points

of law involved. It was affirmed upon appeal, with but little additional

remark.

Dargan, Ch.—The administrator has filed exceptions to the mas

ter's report, in which he disputed the right of the creditors, under

the circumstances, to claim any thing as necessaries. And this brings

up a very important qu%stion—a question which must be of deep con

cern to parents and guardians, and to that interesting class of the

community who, on account of their tender years and need of protection,

the court of equity has under its own peculiar guardianship and care.

To show the great importance and necessity of this protection, I need

not travel out of the facts of this case to present a striking, illustration.

Under the published order to prove their debts before the master, cred

itors have presented demands against the intestate's estate to the

enormous amount of $14,205, all, or a very large part, of which was

contracted within the last four years of his life, and principally within

the last two years. Add ip this, about $9,000 for money actually

received by the intestate, on account of his allowance, and on account

of the income of his wife's estate, all of which came into his hands and

was consumed, and the aggregate is about $23,000. Thus we find

this infant, whose person and estate were under the protection and

guardianship of the court of equity, whose estate in possession was

only $10,000, and whose indefeasible estate, eventually realized, was

only $35,000, living, for the last tour years of his life, at the extrava

gant and wasteful rate of nearly six thousand dollars per annum. And
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yet this does not present a perfect view of his extravagance ; for, as

has already been observed, the principal part of the debt was accumu

lated within the last two years of his life, when his allowance was at

its maximum, and when he also enjoyed the income of his wife's

estate. He must have expended, after his marriage, seven or eight

thousand dollars per annum. I was desirous to have gone* accurately

into this calculation, but the master's report, and the documents and

evidence submitted with it, did not afford the data.

When the chancellor, by his order, granted this infant, out of his

estate, an allowance of $1,000 per annum, and after Jus marriage

increased it to $2,500 per annum, did he base his decrro upon what,

from the evidence before him, he supposed was necessary for the sup

port and maintenance of himself and family, according to his fortune

and position 1 If not, how futile was the preliminary inquiry as to

what were his prospects and fortune ? Did he grant him the annual

$2,500 for and in lieu of necessaries ; or did he mean that he should

receive his allowance, and be armed with authority to contract debts,

and charge his estate with the paymtfkt of double that sum in the way

of necessaries ? If this latter principle is to prevail, then I undertake

to say that the protection which this court affords to the estates of*

infants is bitter mockery.

The general rule certainly is, that the infant is bound by his contract

for necessaries. But there are exceptions equally clear and well-

settled. Necessaries, when the term is applied to an infant, are those

things that are conducive and fairly proper for hi? comfortable support

and education, according to his fortune and rank. So that what would

be considered necessary in one case would not be so regarded in

another. The rule is entirely relative in its operation. But what are

necessaries? Meat, lodging, clothing, and education, if the means

admit of it, certainly fall within the definition. To which may be

added, in case of marriage, the support of wife, children, and servants.

All is relative, and is regulated by circumstances. But if an infant is

furnished with these things by his parent or guardian, then the same

articles, to the same or less amount, supplied by another under con

tract, are not necessary to him. To another, not so supplied, they

would be necessary. The same remarks apply, with equal propriety

and force, where the infant is supplied by parent or guardian with

money to furnish himself with necessaries. In some cases, circum

stances make it proper, and imperatively demand, that the infant should

have the disbursement i# his allowance himself. In the case of mar

riage and housekeeping, the perpetually recurring wants and exigencies

of the family render it impossible that the guardian should always be

called on to supervise the disbursement of the fund allowed to the

infant. Or if, being a youth of fortune, he is sent upon his travels in

foreign lands, or even in his own country, the guardian .can not look to

the expenditure of the money. It is necessarily intrusted to his own

keeping. The brother of the deceased is now abroad on his European

travels. Previous to his departure, an application was made to this

court for a proper allowance to defray his traveling expenses. The

court, upon due consideration, made an order for what was supposed to
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be a proper allowance, reference being had to the amount of his fortune.

Suppose this young gentleman should expend his allowance, and, in

addition, should contract debts to the same amount for articles that,

prima facie, would be regarded as necessaries. Could these claims

be supported, on its being shown that the infant had an allowance that

was amply4Buflicient to defray all his necessary and proper expenses ? #

I suppose not.

He who deals with an infant is presumed to know his infancy.

He is bound, at his own peril, to make the inquiry. It makes no dif

ference whether the inquiries result in correct information or the

reverse. It is no excuse, if he honestly supposed from his appearance

or other circumstances, that the^infant was an adult. The protection

of this defenseless class of persons would bo very inadequate if this

principle is not further extended. The only safe rule for the security

of infants and their estates is, that he who credits the infant for neces

saries should be bound to know whether the infant has been supplied

with a sufficient amount of those articles by the parent or guardian, or

from some other source. The oyisequence, if any other rule than this

prevails, would be that an infant's estate might be made liable for double

The amount of necessaries that were necessary for him.

I will not say that an infant, after being supplied with necessaries,

or a proper allowance in cash to procure them, may not, under some

circumstances, be liable on a contract for necessaries. Suppose, for

example, after being furnished with all things necessary for him, he

should give them awty, or sell them, or waste the proceeds in riot and

debauchery. Or suppose that after having, in money, an allowance in

money sufficient for all his wants placed in his hands, he should be

robbed of it, or should lose it by accident, or at games of chance ; then

the infant would be reduced to want for the means of bare subsistence.

Must he starve with a plenty in his coffers ? Would he not be bound

by a contract for necessaries under these circumstances ? This is (

stating the strongest imaginable case against the rule. But its wisdom

is still manifest. In a case like that supposed, I would say that the infant

would be bound. But I would further say, that the party who alleged

this extraordinary state of facts must prove it. In other words, when

it is shown that an infant is supplied with necessaries by his parent or

guardian, or with funds amply sufficient to procure them, the pre- .

sumption of law and of reason must be, that he does not stand in need

of credit to obtain what is necessary for him. And after this prima

facie showing, he who alleges that notwithstanding this the infant was

in a state of destitution, must take upon himself the burden of proving

the allegation. If he does this in a satisfactory manner, his claim

should be allowed. But evon then it should be limited to bare neces

saries, and should not be allowed to embrace articles of luxury which

would otherwise be suitable to the infant's fortune and condition in life.

To illustrate these views further, I will advert to what 1 suppose

would be the course which a case like this might take in a court of

law. The plaintiff brings his action of assumpsit for goods, wares,

etc. The affirmative is with him. • He must prove his demand, to be

entitled to recover. The defendant, however, has pleaded infancy.
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This admits the account, and rests the defense upon the affirmation of

a fact,* which the defendant is bound to prove. If to this plea the

plaintiff has replied, that the demand was for necessaries suitable to

the defendant's fortune and condition in life, the burden of proof is

again shifted. The plaintiff must prove his replication. This he

does by showing, for example, that the account is for board, clothing,

education, etc. On this proof he would be entitled to recover. But

if the defendant has rejoined, that the articles furnished were not

necessary to him, because he was furnished with the same articles by

his parent or guardian, here the proof of all the facts stated in the

previous pleadings would become unnecessary. The defendant would

be bound to prove his rejoinder. But if the plaintiff has filed a sur

rejoinder, alleging, that although the infant defendant was furnished

with support and maintenance, or the means of procuring it, by his

parent or guardian, yet that by the defendant's improvidence or mis

fortune he had wasted or lost his means, so that he was reduced to a

state of destitution, and the articles furnished by the plaintiff were

thus become necessary' for the infant, here the affirmative is again

shifted, and the onus is with the plaintiff. In this court, happily,

special pleading never prevailed. But what is valuable and subser

vient to the ends of justice, in the philosophy of that system, is

applied here in practice in a short-hand way ; though this court never

suffers itself to be baffled by its subtleties or entangled in its techni

calities.

In a case like that before me, it is not sufficient for the creditor of

an infant, for the purpose of obviating the objection that the infant was

furnished with necessaries, or the means of procuring them, by his

parent or guardian, or from other source, to argue, hypothetically, that

the infant, notwithstanding, might have been in a state of destitution,

which rendered the articles furnished by the plaintiff necessary for

him. In a court of equity, as in a court of law, he must state the

fact affirmatively, and prove it positively.

The conclusion is, that an infant who is furnished with necessaries,

or the means in cash of procuring them, by his 'parent or guardian, or

from any other source, is, prima facie, not liable for necessaries sup

plied by a stranger or tradesman on a credit ; and that the party who

seeks to evade the operation of the rule, and bring his claim under an

exception, must prove the destitution and necessities of the infant.

(McPherson on Infancy, 507 ; Bainbridge vs. Pickering, 2 W. Bl.,

1,325 ; Cook vs. Deaton, 3 Car. & P., 114; Story vs. Perry, 4 ib., 526 ;

Ford vs. Fdthergil, 1 Esp., 21 ; Burghart vs. Angerstein, 6 Car. & P.,

690 ; Connolly vs. Hull, 3 McC, 6 ; Edwards vs. Higgins, 2 McC., 21 .)

It is a fallacy to suppose that a distinction can be drawn between

the case where an infant is actually supplied with the necessaries

themselves, and that, where he receives an allowance under an order

of the court, which he is to disburse himself in their purchase. If it

be urged that the infant may waste or misapply his allowance, and

thus be reduced to a state of destitution, that would require his neces

sary wants to be otherwise supplied, it is obvious that the argument

applies with equal force to the case where the infant is supplied with
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the necessary articles for his use and consumption. These he may

sell, give away, or waste, so that it may become necessary that he

should have more, to save him from nakedness and starvation. The

party who alleges such a state of destitution, as a justification for

giving credit to an infant who is otherwise, amply provided for, must

take upon himself the burden o f proving it. And if he succeeds in

this, he will have such relief as is proper under the circumstances.

But until such a state of destitution is made to appear, it must be pre

sumed that an infant who has an ample allowance in cash, does not

need to be supplied with necessaries on credit.

To test this question still further : If the guardian had paid these

accounts, would she have been allowed to charge them against her

ward's estate T It is a waste of time to ask the question.

No guardian has the right, without the permission of the court, or

without special circumstances of necessity, to transcend the income of

his ward's estate, in expenditures for his benefit. And the court, in

decreeing allowance, always has reference to the same general rule,

from which it never departs, unless under special circumstances.

And yet it is contended that this rule may be violated by tradesmen,

for their own profit and speculation. The truth is, that these claim

ants did trust this unhappy youth at their own risk. They knew that

they would be paid if he lived, and came to his inheritance. They,

for a consideration, doubtless, resolved to take the hazard. That this

is the case, is shown by the fact that two of them, whose claims are

the largest, insured the infant's life in an amount sufficient, in one

case, to save them from loss, and in the other to pay half the debt.

I think that the claims of these creditors should not be allowed, for

the foregoing reasons. And I further think, that they are entitled to

no commiseration. There are some unhappy circumstances con

nected with the case. There is but little doubt that the ill-fated

youth was brought to an untimely grave by the improper and un

bounded credit which was extended to him by these persons and

others, for their own profit. It would be a gross perversion of justice

to allow these claims. It is ordered and decreed, that the exception

of the plaintiff to the master's report be sustained, and that the whole

of the claims of creditors reported upon by the master be rejected.

Appeals were taken by the plaintiff and the defendants on all the

disputed questions decided by the decree.

Dargan, Ch.—The appellants have pressed their case upon the

attention of the court with an ardent, but a commendable and deco

rous zeal. Much ability and research have been displayed in the

argument of the cause. I have not, however, been shaken in the con

clusions which I formed on the circuit trial, and which I have ex

pressed in the circuit decree. In that decree I have gone so fully

mto the consideration of the questions made on this appeal, that it

seems to me unnecessary to say more on this occasion.

Decree affirmed.
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COPYRIGHT TRANSLATIONS.

A translation of a book is no infringement of copyright.

[Stowc T8. Thomta. UnitedStates Circuit Court. Official report not yet-

published.}

The sole question in this case was, whether a translation of a copy

righted work was an infringement of the copyright ? The facts mate

rial to an understanding of the question in controversy sufficiently

Grier, J.—The bill in this case alleges that Mrs. Stowe is the

author and proprietor of a work called " Uncle Tom's Cabin," and

has obtained a copyright of the same in due form of law ; that the

defendant has translated into German, printed, published, and sold

the same in newspaper and pamphlet form ; that such translation is an

infringement of complainant's copyright, and therefore prays an injunc

tion, account, etc.

The answer admits the facts stated in the bill, but denies that such

translating, printing, publishing, etc., is an infringement of the com

plainant's copyright.

The question raised by these pleadings has not been decided either

in England or in this country, in a case where it is directly involved.

In many of the states of Europe it has been made the subject of

special legislation. In France, jurists appear to be divided in opinion.

Pardessus is of opinion that a translation is an infringement of copy

right. Renouard, on the contrary, argues that it is not. Mr. Godson,

in his work on patents, concurs with Renouard. Mr. Curtis, in his

treatise on copyright, agrees with Pardessus.

In this balance of opinions among learned jurists we must endeavor

to find some ascertained principles of the common law, as established

by judicial decision, on which to found our conclusion.

In order to decide what is an infringement of an author's rights, we

must inquire what constitutes literary property, and what is recognized

as such by the act of Congress, and secured and protected thereby.

An author may be said to be the creator or inventor both of the ideas

contained in his book, and the combination of words to represent them.

Before publication, he has the exclusive possession of his invention.

His dominion is perfect. But when he has published his book, and

given his thoughts, sentiments, knowledge, or discoveries to the world,

he can have no longer an exclusive possession of them. Such an

appropriation becomes impossible, and is inconsistent with the object

of publication. The author's conceptions have become the common

property of his readers, who can not be deprived of the use of them, or

their right to communicate them to others, clothed in their own lan

guage, by lecture or by treatise.

The claim of literary property, therefore, after publication, can not

be in ideas, sentiments, or the creations of the imagination of the poet

or novelist, as dissevered from the language, idiom, style, or the out

ward semblance and exhibition of them. His exclusive property in

vol. II.—27

appear in the opinion of the.court.
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the creation of his mind, can not be vested in the author as abstractions,

but only in the concrete form which he has given them, and the

language in which he has clothed them. When he has sold his book,

the only property which he reserves to himself, or which the law gives

to him, is the exclusive right to multiply the copies of that particular

combination of characters which exhibits to the eyes of another the

ideas intended to be conveyed. This is what the law terms copy, or

copyright. (Burtis on Copyright, 9 et seq.)

The statute of 8 Anne, ch. 1 9 (which, so far as it describes the rights and

property of an author, is but declaratory of the common law), is entitled

" An act for the encouragement of learning, by vesting the copies of

printed books in the author," etc. It gives the author "the sole right

of printing and reprinting such book or books," and describes those

who infringe the author's rights as persons, "printing, reprinting, or

importing such book or books," without the license of the author. Our

acts of Congress give substantially the same description both of the

author's rights and what is an infringement of them.

Now, although the legal definition of a " book" may be much more

extensive than that given by lexicographers, and may include a sheet

of music as well as a bound volume, yet it necessarily conveys the idea

of thought or conceptions, clothed in language or in musical characters,

written, printed, or published. Its identity does not consist merely in

the ideas, knowledge, or information communicated, but in the same

conceptions clothed in the same words, which make it the same com

position. (2 Black. Com., 405.) A " copy" of a book must therefore be a

transcript of the language in which the conceptions of the author are

clothed ; of something printed and embodied in a tangible shape. The

same conceptions clothed in another language can not constitute the same

composition, nor can it be called a transcript or " copy" of the same

"book."

I have seen a literal translation of Burns' poems into French prose ;

but to call it a copy of the original would be as ridiculous as the trans

lation itself.

The notion that a translation is a piracy of the original compo

sition is founded on the analogy assumed between copyright and

patents for inventions, and where the infringing machine is only a

change of the form or proportions of the original, while it embodied

the principle or essence of the invention. But as the author's exclu

sive property in a literary composition, or his copyright, consists only

in a right to multiply copies of his book, and enjoy the profits there

from, and not in an exclusive right to his conceptions and inventions,

which may be termed the essence of his composition, the argument

from the supposed analogy is fallacious.

Hence, in questions of infringement of copyright, the inquiry is not

whether the defendant has used the thoughts, conceptions, inform

ation or discoveries promulgated by the original, but whether his

composition may be considered a new work, requiring invention, learnmg,

and judgment, or only a mere transcript of the whole, or parts of the

original, with merely colorable variations.

Hence, also, .the many cases to be found in the reports which decide
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that a bona fide abridgment of a book is not an infringement of copy

right.

To make a good translation of a work often requires more learning,

talent, and judgment than was required to write the original. Many

can transfer from one language to another, but few can translate. To

call the translation of an .author's ideas and conceptions into another

lan'*uage a copy of his book, would be an abuse of terms and arbitrary

judicial legislation.

Although the question now under consideration was not directly in

issue in the great case of Miller vs. Taylor, yet the inference that a

translation is not an infringement of copyright is a logical result, and

stated by the judges themselves as a necessary corollary from the

principle of law then decided by the court.

That case exhausted the argument, and has finally settled the ques

tion as to the nature of the property which an author has in his work,

and it is, that after publication his property consists the " right of

copy," which signifies the sole right of printing, publishing, and

selling his literary composition or book ; not that he has such a prop

erty in his original conceptions, that he alone can use them in the

composition of a new work, or clothe them in a different dress by trans

lation. He may be incompetent to such a task, or to make a new work

out of his old materials ; and neither the common law nor the statute

give such a monopoly, even of his own creations.

The distinction taken by some writer on the subject of literary prop

erty, between the works which are publici juris, and those which are

subject to copyright, has no foundation in fact, if the established doc

trine of the cases be true, and the author's property in a published

book consists only in a right of copy. By the publication of her book,

the creations of the genius and imagination of the author have become

as much public property as those of Homer or Cervantes. Uncle Tom

and Topsy are as much publici juris as Don Quixote and Sancho

Panza. All her conceptions and inventions may be used and abused by

imitators, playwrights, and poetasters. They are no longer her own.

Those who have purchased her book may clothe them in English dog-

grel, in German or Chinese prose. Her absolute dominion and prop

erty in the creations of her genius and imagination have been

voluntarily relinquished, and all that now remains is the copy

right of her book—the exclusive right to print, reprint, and vend it ;

and those only can be called infringers of her rights or pirates of her

property who are guilty of printing, publishing, importing, or vending,

without her license, " copies vf her book." In topical, but not very

precise phraseology, a . translation may be called a transcript or

copy of her thoughts or conceptions, but in no correct sense can it

be called a copy of her book.

The plaintiff's bill is therefore dismissed with costs.
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PATENTS. CONSTRUCTION OF SPECIFICATIONS.

When a patentee describes a machine, and then claims it as described, he is understood to claim,
and his patent covers, not only the precise forms be hus described, but all other forms which
embody bia Inventioo, The application of this rule illustrated.

[Winana vs. Denmeod. United States Supreme Court, 1853. Not yet reported. ]

This case turned upon the construction of the specification upon

which a patent had been granted to the plaintiff for a railroad car for

carrying coal. The plaintiff's patent was for a car for carrying coal,

made of thin sheet iron, in the form of the frustrum of a cone, substan

tially as described in his specification. The car of the defendant was

made of iron of the same thickness, but was in the form of the frustrum

of an octagonal pyramid. The excellence of both cars was due to their

being self-sustaining—dispensing with framing, and carrying more

coal, in proportion to dead weight, than had ever been carried before.

In a word, they accomplished the same useful results, in the same way.

But one was a cone and the other a pyramid. The horizontal section

of one was a circle, and the other an eight-sided figure ; and the speci

fication claimed the conical form only substantially. The plaintifi

brought this action in the circuit court for the district of Maryland, for

an infringement. The defendant did not contest the plaintiffs patent,

but denied that the car constructed by him was an infringement of it.

Upon the trial the district judge instructed the jury ; in that while 'the

patent was good for what was described therein, a conical body in

whole or in part, supported in any of the modes indicated for sustain

ing a conical body on a carriage or truck, and drawing the same, yet

as it was admitted that the defendant's car was entirely rectilinear,

there was no infringement of the plaintiffs patent.

Under this instruction the jury found for the defendant, and the plain

tiff appealed to the supreme court. The nature of the invention and

the substance of the specifications are stated in the opinion.

Curtis, J.—Upon such a trial as that had in this case, two ques

tions arise. The first is, what is the thing patented ? the second, has

that thing been constructed, used, or sold by the defendant ?

The first is a question of law, to be determined by the court, con

struing the letters patent and the description of the invention and spe

cification of claim annexed to them. The second is a question of fact,

to be submitted to a jury.

In this case, it is alleged, the court construed the specification of

claim erroneously, and therebywithdrew from the jury questions which

it was their province to decide. This renders it necessary to examine

the letters patent and the schedule annexed to them, to see whether

their construction by the circuit court was correct.

In this, as in most patent cases, founded on the alleged improve

ments in machines, in order to determine what is the thing patented, it

is necessary to inquire :

1. What is the structure or device described by the patentee as em

bodying his invention ?
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2. What mode of operation is introduced and employed by this struc

ture or device ?

3. What result is attained by means of this mode of operation 1

4. Does the specification of claim cover the described mode of ope

ration by which the result is attained 1

Without going into unnecessary details, or referring to drawings, it

may be stated that the structure described by this patent is the body

of a burden railroad car, made of sheet iron, the upper part being cylin

drical, and the lower part in the form of a frustrum of a cone, the under

edge of which has a flange secured upon it, to which flange a movable

bottom is attached. This bottom is made movable, in order to dis

charge the load through the aperture left by removing it.

To understand the mode of operation introduced and employed by

means of this form of the car-body, it is only necessary to state what

appears on the face of the specification, and was testified to by experts

at the trial as correct, that by reason of the circular form of the car-

body, the pressure of the load outward was equal in every direction,

and thus the load supported itself in a great degree ; that by making

the lower part conical, this principle of action operated throughout the

car, with the exception of the small space to which the movable bot

tom was attached ; that, being conical, the lower part of the car could

be carried down below the track, between the wheels, thus lowering

the center of gravity of the load ; that the pressure outward upon all

parts of the circle being equal, the tensile strength of the iron was used

to a much greater degree than a car of a square form ; and, finally, that

this form of the lower part of the car facilitated the complete discharge

of the load through the aperture when the bottom was removed.

It thus appears that, by means of the change of form, the patentee

has introduced a mode of operation not before employed in burden cars,

that is to say, nearly equal pressure, in all directions, by the entire

load, save that small part which rests on the movable bottom ; the

effects of which are, that the load, in a great degree, supports itself,

and the tensile strength of the iron is used ; while at the same time, by

reason of the same form, the center of gravity of the load is depressed,

and its discharge facilitated.

The practical result attained by this mode of operation is correctly

described by the patentee ; for the uncontradicted evidence at the trial

showed that he had not exaggerated the practical advantage of his in

vention. The specification states as follows :

" The transportation of coal, and all other heavy articles in lumps,

has been attended with great injury to the cars, requiring the bodies to

be constructed with great strength to resist the outward pressure on

the sides, as well as the vertical pressure on the bottom, due not only

to the weight of the mass, but the mobility of the lumps among each

other, tending to ' pack,' as it is technically termed. Experience has

shown that cars, on the old mode of construction, can not be made to

carry a load greater than its own weight ; but by my improvement I am

enabled to make cars of greater durability than those heretofore made,

which will transport double their own weight of coal," etc.

Having thus ascertained what is the structure described, the mode
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of operation it embodies, and the practical result attained, the next in

quiry is, Does the specification of claim cover this mode of operation

by which this result is effected?

It was upon this question the case turned at the trial in the circuit

court.

The testimony showed that the defendants had made cars similar to

the plaintiff's, except that the form was octagonal instead of circular.

There was evidence tending to prove that, considered in reference to

the practical uses of such a car, the octagonal car was substantially the

same as the circular.

The substance of the ruling of the judge who tried the cause was,

that the claim was limited to the particular geometrical form mentioned

in the specification ; and as the defendants had not made cars in that

particular form, there could be no infringement, even if the cars made

by the defendant attained the same result by employing what was, in

fact, the same mode of operation as that described by the patentee.

We think this ruling was erroneous.

Under our law a patent can not be granted merely for a change of

form. The act of February 21, 1793, sec. 2d, so declared in express

terms ; and though this declaratory law was not re-enacted in the pat

ent act of 1836, it is a principle which necessarily makes part of every

system of law granting patents for inventions. Merely to change the

form of a machine is the work of a constructor, not of an inventor ; such

a change can not be deemed an invention. Nor does the plaintiffs

patent rest upon such a change. To change the form of an existing

machine, and by means of such change to introduce and employ other

mechanical principles, or natural powers, or, as it is termed, a new

mode of operation, and thus attain a new and useful result, is the sub

ject of a patent. Such is the basis on which the plaintiff's pjtent rests.

Its substance is, a new mode of operation, by means of which a new

result is obtained. It is this new mode of operation which gives it the

character of an invention, and entitles the inventor to a patent ; and

this new mode of operation is, in view of the patent law, the thing en

titled to protection. The patentee may, and should, so frame his spe

cification of claim as to cover this new mode of operation which he has

invented ; and the only question in this case is, whether he has done

so, or whether he has restricted his claim to one particular geometri

cal form.

There being no evidence in the case tending to show that other forms

do in fact embody the plaintiffs mode of operation, and, by means of it,

produce the same new and useful result, the question is, whether the

patentee has limited his claim to one out of the several forms which

thus embody his invention.

Now, while it is undoubtedly true that the patentee may so restrict

his claim as to cover less than what he invented, or may limit it to one

particular form of machine, excluding all other forms, though they also

embody his invention, yet such an interpretation should not be put upon

his claim if it can fairly be construed otherwise, and this for two

reasons :

1 . Because the reasonable presumption is, that having a just right
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to cover and protect his whole invention, he intended to do so. (Haworth

vs. Hardcastle, 'Web. P. C, 484.)

2. Because specifications are to be construed liberally in accordance

with the design of the constitution, and the patent laws of the United

States, to promote the progress of the useful arts, and allow inventors

to retain to their use, not any thing which is matter of common right,

but what they themselves have created. [Grant vs. Raymond, 6 Peters'

R., 218 ; Ames vs. Howard, 1 Sum., 432, 435 ; Blanchard vs. Sprague,

3 Sum., 535, 539 ; Davol vs. Brown, 1 Wood. & Minot, 53, 57 ;

Parker vs. Haworth, 4 McLean's R., 372 ; Le Roy vs. Tatham, 14

How., 181 ; Nelson vs. Harford, Web. P. C., 341 ; Russell vs. Cow
ley, Web. P. C, 470; Burden vs. Winslow, 12 How.) J

The claim of the plaintiff is in the following words :

" What I claim as my invention, and desire to secure by letters

patent, is making the body of a car for the transportation of coal, etc.

in the form of a frustrum of a cone, substantially as herein described,

whereby the force exerted by the weight of the load presses equally

in all directions, and does not tend to change the form thereof, so that

every part resists its equal proportion, and by which, also, the lower

part is so reduced as to pass down within the truck frame, and between

the axles, to lower the center of gravity of the load, without diminish

ing the capacity of the car as described.

" I also claim extending the body of the car below the connectiug

pieces of the truck frame, and the line of draught, by passing the con

necting bars of the truck frame and the draught bar, through the body

of the car, substantially as described."

It is generally true, when a patentee describes a machine, and then

claims it as described, that he is understood to intend to claim, and

does by law actually cover, not only the precise forms he has de

scribed, bat all other forms which embody his invention, it being a

familiar rule, that to copy the principle, or mode of operation described

is an infringement, although such copy should be totally unlike the

original in form or proportions.

Why should not this rule be applied to this case ?

*. It is not sufficient to distinguish this case to say, that here the

invention consists in a change of form, and the patentee has claimed

one form only.

Patentable improvements in machinery are almost always made by

changing some one or more forms of one or more parts, and thereby

introducing some mechanical principle or mode of action not previously

existing in the machine, and so securing a new or improved result.

And in the numerous cases in which it has been held.that to copy the

patentee's mode of operation, was an infringement, the infringer had

got forms and proportions not described, and not in terms claimed.

If it were not so, no question of infringement could arise. If the ma

chine complained of were a copy, in form, of the machine described

in the specification, of course it would be at once seen to be an infringe

ment. It could be nothing else. It is only ingenious diversities of

form and proportion, presenting the appearance of something unlike

• the thing patented, which give rise to questions ; and the property of
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inventors would be valueless, if it were enough for the defendant to

say : Your improvement consisted in a change of form, you describe and

claim but one form ; I have not taken that, and so have not infringed.

The answer is : My improvement did not consist in a change of

form, but in the new employment of principles or powers, in a new

mode of operation, -embodied in a form by means of which a new

or better result is produced. It was this which constituted my in

vention ; this you have copied, changing only the form ; and that

answer is justly applicable to this patent.

Undoubtedly there may be cases in which the letters patent do include

only the particular form described and claimed. (Davis vs. Palmer,

2 Brock., 309.) But they are in entire accordance with what is above

stated.

The reason why such a patent covers only one geometrical form

is not that the patentee has described and claimed that form only ; it

is because that form only is capable of embodying his invention ; and

consequently, if the form is not copied, the invention is not used.

Where form and substance are inseparable, it is enough to look

at the form only. Where they are separable, where the whole sub

stance of the invention may be copied in a different form, it is the

duty of courts and juries to look through the form for the substance

of the invention, for that which entitled the inventor to his patent,

and which the patent was designed to secure. Where that is found,

there is an infringement ; and it is not a defense that it is embodied

in a form not described, and in terms claimed by the patentees.

Patentees sometimes add to their claims an express declaration to

the effect that the claim extends to the thing patented, however its

form or proportions may be varied. But this is unnecessary. The

law so interprets the claim without the addition of these words. The

exclusive right to the thing patented is not secured, if the public are

at liberty to make substantial copies of it, varying its form or pro

portions. And therefore the patentee having described his invention,

and shown its principles, and claimed it in that form which most

perfectly embodies it, is, in contemplation of law, deemed to claim

every form in which his invention may be copied, unless he manifests

an intention to disclaim some of those forms.

Indeed, it is difficult to perceive how any other rule could be applied

practically to cases like this. How is a question of infringement of

this patent to be tried ? It may safely be assumed that neither the

patentee, nor any other constructor, has made, or will make, a car

exactly circular. In practice, deviations from a true circle will always

occur. How near to a circle then must a car be, in order to infringe ?

May it be slightly elliptical, or otherwise depart from a true circle,

and if so, how far ?

In our judgment the only answer that can be given to these ques

tions is, that it must be so near to a true circle as substantially to

embody the patentee's mode of operation, and thereby attain the same

kind of result as was reached by his invention. It is not necessary

that the defendant's cars should employ the plaintiff's invention to as

good advantage as he employed it, or that the result should be pre
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cisely the same in degree. It must be the same in kind, and effected

by the employment of his mode of operation in substance. Whether,

in point of fact, the defendant's cars did copy the plaintiff's invention

in the sense above explained is a question for the jury, and the court

below erred in not leaving that question to them upon the evidence in

the case, which tended to prove the affirmative. •

The judgment of the court below must be reversed.

CONSTRUCTION. TERMS OF A LETTER.

Where defendant wrote a letter to the plaintiff, a teacher, stating certain terms on which bis
fellow-townsmen desired to engage her services, and she accepted the invitation of the letter,
and taught the school—ffeki. thut the letter should be construed as merely suggesting terms
upon which a contract might be made, not as offering a definite contract for acceptance.

[Wilie vs. Price; 6 Richardson's, (S. C.) Eq. R., 91.]

This petition was filed by William Wilie and Amanda his wife, to

obtain a discovery from the defendant. It appeared that the female

plaintiff, before her marriage, had resided in Camden, with her

brother-in-law, one Alden ; when, through a letter written by the

defendant to Alden, and dated the 14th of May, 1854, she was invited

to take charge of a female school in the village of Lancaster, in the

following terms : " We have had a meeting of all the citizens of the

place who are interested in a female school, and all are perfectly

satisfied with Miss Johnson, as recommended, and are very anxious

to employ her as our teacher, and are resolved to make her this

proposition. We will guarantee to her the sum of $400 for one year,

and we will pay her board, she to take charge of the school ; and if

the school should become too great in number, an assistant will be

employed at the expense of the trustees." Accepting this invitation,

she went to Lancaster in June, 1845, and taught a female school there

for one quarter and ten days. Becoming sick, she returned to Cam

den, with the intention of resuming her school on the restoration of

her health, but while at Camden she received a letter from the

defendant, suggesting that for various reasons the school should not be

revived ; and she did not resume, nor offer to resume, her employment

as a teacher in Lancaster. The parties separated by consent, and

neither now insisted upon the entirety of any contract between them

for a year.

By their petition, the plaintiffs sought discovery from the defendant

of the names of the trustees of the school, and of the persons repre

sented in the phrase of the defendant's letter, " we will guarantee,"

etc., alleging that the defendant had declined to disclose these

names on their previous application to him ; and they prayed that he

alone, if he wrote the letter without authority from others, or that he

and others, who might be jointly liable with him, when made parties,

might be decreed to make payment for the time during which the

female plaintiff taught school. Upon the hearing, the chancellor
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ordered the petition to be dismissed ; and the plaintiff appealed from

this decision. One question discussed from the appeal was, whether

there was any contract between the parties.

Wardlaw, Ch.—Does the letter of the defendant to a friend and

agent of the plaintiff propose a definite contract, which her acceptance

consummated into an agreement, by exhibiting the concurrence of

minds of the parties of opposite interests in the subject ? If an

individual person were to write a letter to one wishing employment as

a teacher, nearly in the words of the letter in question, saying, 1 will

guarantee to you $400 a year and board you, if you will teach my

daughters, it would not be questioned, that if the person addressed

accepted the offer and entered upon the employment, a valid contract

was made. So if one were to make a similar offer in behalf of him

self and A and B, which was accepted, when he had no authority

from A and B to make the offer, he would be Singly bound. (Fant

vs. Gadberry, 5 Richv 10.)

But in ascertaining the intentions of parties from the language they

have employed, courts should interpret and apply their words in the

light of surrounding circumstances, and not insist upon any nice

philological construction of their phrases. Qui hteret in litera, hatret

in cortice. The letter of the defendant to Alden, agent of the plaintiff

Amanda, when fairly interpreted, simply relates the proceedings of a

public meeting, and proposes a basis upon which the plaintiff may

treat for a contract with the citizens of Lancaster interested in a

female school. It is not the offer of a contract in behalf of particular

persons, to be completed by acceptance on the other side ; it is the

suggestion of what an irresponsible community had resolved to do, as

the beginning of a correspondence for a contract. " We will guaran

tee," etc., by necessary inference, and by grammatical construction,

refers to the writer of the letter, and to others in common with him,

" interested in a female school" at Lancaster, and implies that a

definite contract was to be thereafter made. We may regret that

Miss Johnson, from youth and inexperience, as suggested in the

earnest argument of her counsel, or from any other cause, was in

cautious in securing fit compensation for her services, by some con

tract binding her employers, Ijefore she entered upon her duties ; and

we may even regard the defense as ungracious ; but we can not

venture to decide cases upon notions of gallantry and taste. We are

of opinion, that the letter of the defendant suggested terms upon

which a future contract might be made, but did not offer a definite

contract, to be completed by acceptance.
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STATUTORY CONSTRUCTION. VESSELS OF COMMERCE.

Veasels engaged in the fisheries, including whaling vessels, are embraced in the phrase, " vessel*

of commerce."

[Extractfrom the charge of Mr. Justice Curtis to the grandjury, delivered at

Providence, R. I, 15 Aim., 1868. 1 Curtis' (U. S.) C. C. R., 609.]

Curtis, J.—In an act passed in 1850 (9 Stat, at Large, 515) occurs

this clause : " Provided that flogging in the navy, and on board vessels

of commerce be, and the same is hereby abolished from and after the

passage of this act."

It is to be regretted that what we are bound to presume were the

necessities of the case, did not permit Congress, in dealing with a sub

ject of so much practical importance, to be more explicit in declaring

its intention ; and that consequently the powers and rights of masters

and seamen engaged in the merchant service are involved in doubts

which can be finally removed only by legislation, or at the expense

of much time and money, and no small suffering by many persons.

To remove some of these doubts, so far as may be in my power, by an

exposition of what I deem to be the legal effect of this clause, is my

present purpose. In the first place, then, what is meant by the words

" vessels of commerce V

So far as I am aware, these words are here used for the first time

to describe a class of vessels. The phrases found in other laws are,

• any American ship or vessel," " any vessel belonging in whole or in

part to any citizen or citizens of the United States," or in equivalent

terms. And the argument which may be derived from this departure

from the use of these usual words is, that if Congress had intended to

embrace every vessel belonging to a citizen or citizens of the United

States, or every American vessel, the act would have said so ; and that

instead of doing so, it restricts the operation of the law to one kind of

vessels only, that is to say, vessels of commerce ; and that vessels

employed only in fisheries are not vessels of commerce ; that they are

recognized by the legislation of Congress as engaged in a distinct busi

ness, viz., in the capture of whales and the taking of fish, and are

under restrictions and requirements, and are entitled to privileges

which are not attached to other vessels whose business it is to carry

on the intercourse and traffic of the commercial world.

It must be admitted that this argument is entitled to no small

weight; and I believe the' opinion that vessels engaged in the fisheries

are not within this law is entertained by some, though I do not know

that it has yet been announced in any judicial decision. The great

and increasing number of persons employed on board vessels engaged

in the whale fishery, the length of many of their voyages, the large

proportion of green hands unaccustomed to the necessary subordina

tion of the service, its frequent emergencies and great hazards, the

terms of the contract by which all participate in the disappointments

as well as the successes of the voyage, and in some places, there is



428 Condensed Reports of Recent Cases.

too much reason to believe, the unfair practices which have been used

to obtain men—all combine to render it extremely important that the

lawful powers of the master to inflict punishment on the crew of such

a vessel should be clearly defmed. I believe it is within the expe

rience of all who are accustomed to administer the criminal laws of

the United States, in the district constituting this circuit, from whence

mainly this fishery is prosecuted, that there is no class of vessels in

respect to which it is so necessary that the relative rights and duties

of officers and seamen should be settled and known, or in respect to

which doubts upon important points would work so much mischief. I

have therefore given to this question the consideration which it de

mands, and my opinion is, that by this law it was intended by Con

gress to embrace vessels engaged in the whale and other fisheries,

under the words " vessels of commerce," and I will state briefly the

reasons which have brought me to this conclusion.

In the first place, I do not perceive any sufficient reasons why mas

ters of fishing vessels should continue to possess the power to inflict

the punishment of flogging when it is taken away from all others. If,

as we are bound to presume, there was a mischief to be remedied, I

can not find any firm ground upon which it can be asserted that fish

ing vessels were not within that mischief. There are differences,

undoubtedly, between the ordinary merchant service and the persons

engaged in it, and the fisheries and those who carry them on. But if

those differences are such as to render this power more necessary in

whaling than in merchant voyages, they cleariy render its existence

less necessary in the other fisheries, in which, from the character of

those employed, and the nature and terms of their enterprises, an oc

casion to inflict such punishment is, happily, extremely rare. And if

we consider the purpose of the law to have been to abolish this mode

of punishment, because of its effects upon those subjected to it, those

engaged in the fisheries, so far as I can see, have an equal claim to be

protected from these effects. And therefore if the words " vessels

of commerce" can be fairly interpreted so as to include vessels engaged

in the whale and other fisheries, I feel it to be my duty so to interpret

them.

From a very early period in the history of the government, Con

gress has regulated the vessels and the persons employed in the fish

eries. Their national importance was well understood when the

constitution was adopted. Their rights and privileges had formed a

prominent subject of the negotiations for peace with Great Britain,

and hold an important place in the treaty of 1783 ; and they have at

all times been treated as a subject of legislation within the constitu

tional powers of Congress. Yet there is no clause of the constitution

conferring that power on Congress, except this : " Congress shall have

power to regulate commerce with foreign nations, and among the sev

eral states."

It is clear, then, that unless the fisheries were a branch of the com

merce of the United States, Congress would not have power to reg

ulate them ; a power which, so far as I know, has never been ques

tioned, and certainly has been exercised so long, and in so many forms,
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that it must now be deemed to be beyond dispute. Nor does there

seem to be any real difficulty in considering the fisheries as one branch

of commerce. It has been said by high authority, that the term com

merce, though it includes traffic, is not limited to the buying and selling

of commodities.

It includes also intercourse, and• therefore a vessel which merely

transports passengers from one country to another is engaged in com

merce, and is under the regulating power of Congress. So it includes

the mere transportation of commodities ; and a vessel which carries

commodities for hire, though the master or owners neither buy nor sell

any thing, is engaged in commerce.

Now, though whale ships are engaged in capturing whales, and in

manufacturing their oil, they are also engaged in transporting that com

modity across the ocean, for sale on its arrival here. They not only

transport from without the United States one of the commodities of

commerce, but that commodity is brought into the United States, and

is sold for the account of those employed in the voyage, and owning

the vessel. In the strictest sense, therefore, such vessels are engaged

in commerce, and may be called, though it is in legislation a new

phrase, vessels of commerce. In this sense, I consider Congress

used the words, intending to embrace in them all vessels within the

commercial power of Congress.

FIRE INSURANCE. CONSTRUCTION OF POLICY.

In i fire policy It was provided that the company should not be liable for any loss occasioned by
the explosion of a steam-boiler. An explosion took place, which so far shattered the building
that the fire In the furnace and stove set up In it was communicated to the woodwork and ma
chinery. Held, that the company were not liable for the damage thus done by fire.

[Sf. John v«. The American Mutual Fire and Marine Int. Co'.; 1 Duer's

(N. Y.) Superior Court R., 371.]

This was an action on a policy of insurance. The facts appear

sufficiently in the opinion of the court.

Bosworth, J.—The defendant, by the policy of insurance on which

this action is brought, agreed to make good to the plaintiff all such im-

rrrediate loss or damage, as should happen by fire, on their machinery

and fixtures in the brick building Nos. 5 and 7 Hague Street, in the

city of New York.

The policy (in the body of it) provided that the company shall not

be liable for any loss or damage by fire, which may happen by means

of any invasion, insurrection, riot or civil commotion, or of any military

or usurped power.

Certain conditions were annexed to the policy, by one of which it is

provided, among other things, that the company will not be liable for

any loss occasioned by the explosion of a steam-boiler, or explo

sions arising from any other cause, unless specially specified in the

policy.

The preliminary proofs of the loss, signed and swom to by the plain
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tiff, state the fact of the occurrence of the fire, and that it " was imme

diately preceded by the explosion of a steam-boiler on said premises,

whereby the walls of the said building were mostly thrown down, and

the fire which was used in the fumace of the steam boiler and in stoves

in various parts of said building was communicated to the frame and

woodwork of said building, and the materials and machinery contained

therein."

W. M. Tweed, a witness for the plaintiff, testified that he resided in

the rear of the premises, and that his bedroom window looked right

into the building. That he was dressing when he heard a report like

a gun, and looking toward the building, saw it sinking, and a cloud of

dust rising. Saw the flame break out before he left the house. The

fire burned briskly from the time when it first broke out till 4 p.m.,

and continued till 6 the nej<t morning.

When the plaintiff rested, the defendants' counsel moved for a non

suit, on the ground that it was manifest from the plaintiff's testimony,

that the fire was occasioned by the explosion of the boiler, and that by

the express conditions of the policy the defendants were not liable for

a loss so occasioned.

The motion for a nonsuit was overruled and exception taken. The

main question arising on the appeal involves the proper construction of

the clause, in the conditions annexed to the policy, which declares that

this company will not be liable " for «jy loss occasioned by the explo

sion of a steam-boiler."

Was the loss on this case occasioned by the explosion of a steam-

boiler, according to the natural and obvious meaning of those word's, as

used in this policy ?

Unless this clause will exempt the defendants from all loss or dam

age by fire which may be caused directly and immediately by the ex

plosion of a steam-boiler, it is wholly nugatory.

All kinds of loss resulting from the explosion of a steam-boiler not

producing fire, nor bringing the insured property and fire in contact,

must necessarily have been borne by the plaintiff, even if no part of

this clause had been contained in the policy. The insurance is only

against loss and damage by fire. If there had been no fire, and the in

sured property had been utterly destroyed by the explosion, no recovery

could have been had against the company, even if this clause had

been omitted, for the simple reason, that only loss or damage by fire was

insured against.

It can not b«e supposed that the clause was introduced to guard against

a liability which could not by any possibility arise, but to guard

against one which might arise but for the existence of this provision.

The only one which could arise from the explosion of a steam-boiler,

would be for an immediate loss or damage by fire occasioned or com

municated by such explosion.

The policy, after providing that the company will not be liable for

any loss or damage by fire happening by means of any invasion, etc.,

adds that they will not be liable " for any loss occasioned by the ex

plosion of a steam-boiler." The most comprehensive terms are here

used. And if this loss was occasioned bv the explosion, it would seem

#
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to be covered by the clause, whether the loss resulted from the fire be

ing directly communicated to the injured property, or from its being

crushed into worthless fragments.

A loss of the former nature was the only one which the company

had any occasion to guard against. We think they have done this by

the clause in question. ■

The preliminary proofs and other evidence show that the explosion

communicated the fire in the furnace and stoves directly and instanta

neously to the injured property. So far as loss and damage by fire re

sulted from a burning of the insured property, it was occasioned solely,

immediately, and exclusively by the explosion. The explosion and

setting on fire of the injured property were simultaneous, and the for

mer caused the latter. It was the actual and immediate cause of the

loss. The explosion threw the fire among the insured property, and

immediately set it on fire. The loss produced by burning was there

fore occasioned by the explosion. The burning of the property was

a direct and inevitable result of the explosion, and not a remade conse

quence of it.

We are of the opinion, that the loss or damage resulting from the

burning of the insured property was occasioned, in this case, " by the

explosion of a steam-boiler," according to the obvious and proper mean

ing of those words as used in this policy, and that the plaintiff ought

to have been nonsuited.

The verdict must be set aside and a new trial granted, with costs, to

abide the event.

CONTRACTS. BAILMENT. SALK.

Where ale in wild in barrels upon in understanding that the barrels should be returned by the
purchaser, and if not returned they should be paid for by him at a stipulated price—JMd, that
this was m bailment of the barrels, and not a sale.

[WettcM vs. Tilton; 1 Duer's (N. Y.) Superior Court R., 53.]

This was an action to recover the value of seventy-four iron-bound

ale barrels, as unjustly obtained by the defendant, and was tried before

the chief justice and a jury in October term,, 1851.

The facts proved on the. trial were that the plaintiff, who is a

brewer in New York, sold in March, 1850, a large quantity of ale in

iron-bound barrels to Sherburne & Son, of Boston, on the understand

ing that the barrels should be returned to the plaintiff, and that in case

of failure to return them, they should be paid for at a stipulated price.

Sherburne & Son shortly thereafter sold one hundred barrels of the

ale to the defendant with the same understanding. In the same

month Sherburne & Son, who had then become insolvent, in com

pliance with a demand of the plaintiff for the empty barrels, gave an

order on the defendant for seventy barrels then in his possession.

The defendant, however, refused to deliver the barrels, alleging that

Sherburne & Son were indebted to him, and that he meant to retain

the barrels and apply their value in part satisfaction of his claim.

i
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Verdict was found for the plaintiff for $164 40, subject to the opinion

of the court at a general term upon a case to be made by the plaintiff.

Sandford, J.—There was no sale of the barrels by the plaintiff to

Sherburne & Son.

The evidence shows that when the plaintiff sold ale to that firm, he

loaned to them the barrels in which the ale was contained, to be

returned to him as soon as the ale was drawn out, with an agreement,

that if for any cause it became impossible for Sherburne & Son to

return any of the barrels, they should pay for such barrels at a rate

stipulated.

This agreement was for the benefit of those purchasers, so that

instead of being subjected to a suit for tort in the event of their default

to return all. the beer casks at the proper time, they should be liable

only for their value as upon a contract of sale at a fixed price.

When the beer casks in question were delivered to Sherburne ifc

Son they were the property of the plaintiff. If they had been lost

on the loyage to Boston, or burned after their arrival there, the loss

would nave been his, and they continued to be his property up to the

period when Sherburne & Son delivered them to the defendant.

The cases of Smith vs. Clark, 31 Wend., 83, and Norton vs.

Woodruff, 2 Comst., 153, to which we were referred, are not analo

gous. Those were instances of exchange of wheat for flour, and

there was no stipulation or expectation that the flour to be returned

was to be manufactured from the wheat delivered. The court,

therefore, held that there was no bailment of the wheat ; that it was a

sale payable in flour, and that the title to the wheat passed on its

delivery. . Here, by the contract between the plaintiff and Sherburne

ifc Son, the casks in which the ale was delivered, branded with the

plaintiff's name—the specific thing—were to be returned, and not a

substitute. It is therefore more like the case of Mallory vs. Willis,

4 Comst., 76, where flour to be made out of the wheat delivered was

to be furnished to the owner of the wheat, and the court of appeals

decided that it was a bailment of the wheat, and not a sale. (See

also, 2 Kent's Com., 755, note 1, 7th ed. ; Sargent vs. Gile, 8 N. H. R.,

325 ; King vs. Humphrey, 10 Penn. R. (by Barr), 217.)

The facts presented in the case of Westcott vs. Thompson were

somewhat different from those in the case before us. The plaintiff

seems to have relied mainly upon proof of a usage in the trade, and it

was shown that he received in return the barrels of other brewers in

lieu of his own. These circumstances probably influenced the judg

ment of the supreme court in giving their decision upon the contract,

and they make the case to differ so far from the one before us that it

does not possess the weight of an authority. We are entirely con

vinced that the contract, in this case, was one of bailment, and that

there was no sale to Sherburne & Son.

The right set up by the defendant remains to be considered. He

claims to be a purchaser of the casks in good faith, and to have the

superior equity to retain them.

But first he takes the ground that Sherburne & Son had the elec

tion, if the delivery to them were a bailment, to keep the casks if they
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thought proper and to pay for them at the stipulated price. We do

not so understand the contract. If the casks were in the store of

Sherburne & Son, empty, we have no doubt the plaintiff could com

pel their delivery to him, and maintain an 'action of replevin if such

delivery was refused. THe privilege to account for the casks at the

price agreed, was applicable only to the case of an inability to return

the casks, not to a voluntary retention of them.

They might be unable, from various circumstances, and an instance

of a sale of the ale in casks to a remote town or a distant port might

be one of those circumstances. Without speculating, however, upon

the precise nature or degree of the inability which would have en- ,

titled Sherburne & Son to pay for the casks instead of returning

them, it is clear that such inability was the sole ground and extent ot

the privilege.

Next, the defendant's right as a purchaser. While we hofd the

contract to have been a bailment only, at the same time we are pre

pared to. say, that as against the plaintiff the agreement for receiving

the value of the casks which Sherburne & Son were unable to return,

would, in favor of a bona-jide purchaser of the casks from them, with

out notice of the bailment, be evidence of an authority to them to sell

the casks, it would' be so on the ground, that the plaintiff, in favor of

such a purchaser, ought to be stopped by that agreement, and the

apparent ownership of Sherburne & Son, from denying that they had•

such an authority.

But the defendant does not stand in the position of a purchaser in

good faith, who has paid value upon the strength of Sherburne &

Son's right to sell the casks. He bought the ale of them, with the

understanding that the barrels were to be returned, or to be paid for.

They were not paid for. The ale was sold to him when it was

delivered. The barrels were not. If he had the pure option of

electing to keep the casks and pay for them, he did not exorcise the

right. There is no evidence that he ever thought of keeping them

until after Sherburne & Son failed. After that event, and some

months after the casks had been demanded of him in behalf of the

plaintiff, he attempted t6 pay for the casks to the assignee in bank

ruptcy of Shetburne & Son, by offsetting their value against a pro

tested note of that firm held by him. It does not appear that he had

this note when the firm failed or when the casks were first demanded.

And after that it was too late for him to influence the plaintiffs right,

as the real owner, to have the casks returned to him.

Besides all this, the evidence would warrant a jury in finding that

the defendant received the casks from Sherburne & Son on the same

terms and conditions that they received them from the plaintiff, and

that they never had a right to elect to become the purchaser of the

casks.

On both grounds we are clear that he had no just claim to withhold

the casks from the plaintiff, and there must be a judgment for the

latter for the amount of the verdict.

Judgment for plamtiff.

vol. H.—28.
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PAYMENT. NOTE OF THIRD PERSON.

'When the seHcr of goods accepts, at the time of sale, the note or a third person, unindorsed by the
purchaser, iu payment, the presnmption is that the payment was intended lobe absolute: and
though the note should be dishonored, the purchaser will not be liable for the value of the goods.

[Abe/ vs. Murray; 1 Duer's (N. Y.) Superior Court R., 385.]

This was an action to recover the sum of $988 69, as a balance due

to the plaintiffs upon a sale by them to the defendant of a quantity of

looking-glass plates. The answer admitted the sale, but set up as a

defense, the satisfaction of the whole debt then contracted, by a pay

ment of $38 33 in cash, and a delivery of a promissory of J. How-

land*k Son for $988 69 ; and gave in evidence the plaintiffs' bill, to

which was appended the following receipt signed by the plaintiffs :

" New York, October 12th, 1850.

" Received from John B. Murray, Messrs. J. Howland ik Sons'

note, at six months from 17th September, for nine hundred and eighty-

eight jYj, and thirty-eight dollars, in full for the above bill."

The note referred to, it was admitted, had not been paid.

It was also proved on the trial that the plates were ordered, and the

order was accepted by the plaintiffs on the 8th of October, though none

9f them were delivered until the 12th.

Oakley, C. J.—It is not necessary to deny that in this state the law

is settled that the acceptance of a bill or note of a third person, by a

creditor, even when not indorsed by the debtor, never operates as a

satisfaction of a precedent debt, unless it is expressly shown that such,

at the time, was the understanding and agreement of the parties ; and

it may also be admitted that this rule prevails, even when a receipt is

given by the creditor, acknowledging the bill or note to have been re

ceived by him as a payment in full. But these admissions are not at

all inconsistent with the position that when the seller of goods, at the

time of the sale, accepts the note of a third personmot indorsed by the

debtor, and gives a receipt for it, as a payment, in part or in full, of the

price, it is a presumption of reason, and therefore of law, that the pay

ment so made was meant to be absolute a,nd the purchaser to be

wholly discharged. That this is the reasonable and legal presumption

we can not donbt.

In this case there was in reality no sale before the 12th of October,

and consequently no precedent debt. The order given by the defend

ant, and its acceptance by the plaintiffs on the 8th of' October, were

evidence of a verbal agreement ; but as none of the goods were then

delivered, and no part of the consideration then paid, the agreement

was void under the statute of frauds, so that when the parties met on

the 12th, there was no contract upon which either of them was, or

could be rendered, liable to the other. The actual sale was made and

completed on that day ; and as the date and delivery of the goods, and

the delivery and acceptance of the note, were simultaneous acts, they
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must, in our judgment, be considered as parts of one transaction, and

the execution of an entire agreement. The sale, by the election of the

plaintiffs, was not for cash, or upon credit, but partly for cash and

partly for the note ; and the acceptance of the note and the discharge

i)f the defendant thus became conditions of the purchase. All the facts

in the case, the entries in the books, and, emphatically, the terms of

the receipt, correspond entirely with this view of the intention of the

parties, and, as it seems to us, do npt admit of any other interpretation.

Whether a receipt thus given, and expressed to be for a payment in

full, ought not to be held as concluding the plaintiffs, is unnecessary

now to determine ; but we are clearly of opinion that it casts upon

them the burden of proof, and that the conclusion, which its terms

necessarily suggest, could only be repelled by evidence of an express

agreement that the note should be held only as collateral security, and

its amount be credited to the defendant only when collected. No such

evidence was given or offered upon the trial.

We are therefore of opinion, that the defense set up in the answer

has been established, and that the defendant is, upon the facts, as they

appear in the case, entitled to judgment.

We remark, in conclusion, that we have not been referred to any

adjudged case which is in conflict with the views we have expressed ;

and our decision is fully sustained by the case of St. John vs. Purdy

(1 Sand. 9). 4

STATUTE OF LIMITATIONS. PART PAYMENT BY CO-DEBTOR.

A part payment made by one of several joint debtors, upon a debt barred by the statute of limlta
tions, will remove the bar of the statute as lo the others.*

[Reid vs McJYaughton ; 15 Barbour's (N. Y.) Supreme Court R>, 168.]

This was an action on a joint and several promissory note made by

one Crary as principal, and McNaughton as surety, for two hundred

dollars, to Daniel Reid, and dated 23d July, 1841. The defense was

the statute of limitations. It appeared that John Crary had made a

part payment in 1845, and having died in 1848, this action was brought

against McNaughton.

Willard, P. J.—The only question which fairly arises on this ap

peal is, whether payment of interest by Mr. Crary, one of the joint'and

several makers, took the case out of the statute of limitations as to

McNaughton, the action having' been brought within six years after

such payment was made.

There is a difference, between the acknowledgment of a debt and a

promise to pay by an oral declaration, and a partial payment of the debt

itself, especially when the payment is for interest. The payment of

interest raises a conclusive presumption that there remains due a prin-

* Our readers Mill remember that the supreme court of Pennsylvania have,

in a recent case, rendered a decision diametrically opposite to that given above.

(See Coleman v. Fobet, 2 Liv. Lair Mag., 248.)
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cipal sum upon which that interest is computed. When the sum paid

is expressed to be $14 for the interest for one year, as in the present

case, it removes all doubt that a principal of $200 remains due. In

Whitcomb vs. Whiting, Doug., 651, a note was taken out of the statute

as against all the parties, by the payment, by one of the joint makers,

of the interest and part of the principal. Payment by one, said Lord

Mansfield, is payment by all ; the one acting virtually as agent for the

rest ; and the law raises the promise to pay when the debt is admitted

to be due. In Hunt v. Bridgham, 2' Pick., 581, a partial payment mSle

on a note by the principal promissor, took the case out of the statute of

limitations as to the surety. In that case the payment was made after

the statute had attached, and it was a payment generally on the note,

and not specifically of interest. It was a case, therefore, where the

equity of the defendant was far stronger than in the principal case. It

went farther than it is necessary to go in this case.

Payment by the principal takes the case out of the statute, as against

the surety. The payment of principal or interest stands on a different

footing from the making of promises, which are often rash and ill-inter

preted, while money is not usually paid without deliberation ; and pay

ment is an unequivocal act, so little liable to misconstruction as not to

be open to the objection of an ordinary acknowledgment, ( Wyatt vs.

Hobson, 8 Bing., 309; Burleigh vs. Stott, 8 Barn. &. C, 36. See also

Pease vs. Hirst, 10 Barn. & C, 122 ; Lane vs. Doty, 4 Barb., 530 ; Tracy

vs. Rathbun, 3 ib., 543; Hammon vs. Huntley, 4 Cowen., 493; White

vs. Hale, 3 Pick., 191 ; Frye vs. Baker, 4 ib., 382 ; Round vs. Lathrop,

4 Conn. R., 336 ; Channel vs. Ditchbum, 5 Mees. & W., 494 ; Man-

derton vs. Robertson, 4 Man. & Ryl., 440.)

The slight circumstances which had, in many cases, been held to

avoid the statute of limitations, led to Lord Tenterden's act (9 Geo. IV.

ch. 14), requiring a writingin the case of a new promise or acknowl

edgment. But that statute left the effect of a partial payment untouched.

(6 Bac. Abr.,403, tit. Limitations of Actions; Coll. on Part. 234.) In

the code of 1 849-, §90, it is provided, that "No acknowledgment or

promise shall be sufficient evidence of a new or continuing contract,

whereby to take the case out of the operation of this title, unless the

same be contained in some writing signed by the party to be charged

thereby ; but this section shall not alter the effect of any payment ofprin

cipal or interest." Here is an express legislative recognition of the

safety with which we may repose upon an act of partial payment to ro-

move the bar, interposed by the statute, to the remedy.

The principle that each joint debtor, while the liability continues, is

the agent for his companion to make payments, has been repeatedly

affirmed by eminent judges in distinct terms. (See Burleigh vs. Stott,

8 Barn. <fc C, 36, and various other cases already cited.) Payment

by one inures to the benefit of the other . A release to one would dis

charge the debt as to both. (Bac. Abr., tit. Obligation D.) While the

original debtors are living there is a privity between them. This priv

ity is destroyed by the death of either party, and the agency is revoked.

{Lane vs. Doty, 4 Barb., 530; Atkins vs. Fredgood, 2ftarn. & C, 23 ;

i Slater vs. Laurnon, 1 Barn. & Ad., 396.) In these cases it was in effect
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conceded, that during the life of the original parties, each joint debtor

is the agent for his associate to make payment. And the common law

declares the effect of the, payment of part of a debt. It continues the

liability of all the parties from the time op payment. (2 Greenl. Ev.,

§444.) The code does not confine the effect of this payment to the

party making it, but leaves the case as at common law. I have never

been able to discover any hardship or absurdity in the rule. (Angel '

on Limitations, chap. 23, p. 270, et seq.)

With regard to partners, it has never been denied, that during the

continuance of the partnership one partner has a right to do acts and

make admissions in reference to the partnership affairs by which all

are bound. This is. one of the incidents of that relation, and springs

from their community of interest. Payment to one of two partners is

payment to both. (Coll. on Part., 379, 3 Moore & Payne, 555.) No

tice to one binds the whole. (Mayhew vs. Eames, 1 Carr. & P., 550;

1 Maule & S., 259;. Powell vs. Waters, 8 Cowen., 670, 2 Hill, 451 ;

5 ib., 101; 6 ib., 318; 4 Paige, 127; 3 Barb., 529.) A release by

one of several joint obligees is binding upon all, upon this same prin

ciple of agency.

The same principle applies between joint makers of a note, who are

not partners. With respect to that transaction they are treated as part

ners, and subjectto all the consequences of that relation. (Douglass,

653, note ; Coll. on Part., 239.) T,he act relative to proceedings against

joint debtors treats them as partners quoad hoe. (2 R. S., 377; Code,

§136.) And this partnership continues till the debt is paid.

The payment of interest by Crary, before the statute of limitations

had run, continued not only his liability, but that of McNaughton, upon

the note, for six years from the time of such payment. I do not ex

press my opinion on the effect of a partial payment by one, after the

statute has attached, that point not being involved in this case. Nor

do I express my opinion on a collusive payment, or a small sum paid in

fraud of the other joint maker. There was no' pretense that the pres

ent was not a fair payment made in the ordinary course of business.

I think the judgment should be affirmed.

Hand, J.—Payment of part of the principal or interest is evidence

to take the debt out of the statute of limitations. This was so in Eng

land before Lord Tonterden's act, and is so since, and has always been

so in this state. (Smith vs. Ludlow, 6 John., 267 ; Wenman vs. Mohawk

Ins. Co., 13 Wend., 267; Arnold vs. Downing, 11 Barb. 554; Carshore

vs. Huyck, 6 Barb., 553 ; Aug. on Lim., ch. 22; 1 Smith's Lead. Cases,

318, and notes ; 2 Sand., 64, n. b.)

The important question in the case now under consideration is,

whether part payment by one joint and several maker or contractor will

have the like effect as to all of them. It can not be denied that part

payment, and even a new promise (before the case of Van Keuren vs.

Parmelee, 2 Comst., 523), was evidence to take a debt out of the

statute. This principle was perfectly well settled and has been held to

extend to admissions made after the statute had run. (Smith vs. Lud

low, 6 John., 267 ; Johnson vs. Beardslee, 15 ib., 3 ; Hammond vs.

Huntley, 4 Cow., 494 ; Dean vs. Hewitt, 5 Wend., 257 ; Patterson vs
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Choate, 7 ib., 441 ; Stillwell vs. Hausbrouck, 1 Hill, 561 ; Tracy vs.

Rathbun, 3 Barb. (S. C.) R., 543 ; Lane vs. Doty, 4 ib., 530 ; Wat-

kins vs. Stevens, ib., 168.) The rule has prevailed in England, cer

tainly since Whitcomb vs. Whiting (2 Doug.J 652), decided in 1781,

and before and after Lord Tenterden's act, before and after the statute

had attached, and against sureties. (Perham vs. Raynal, 2 Bing., 396 ;

Burleigh vs. Slott, 8 Barn. & C, 36 ; Bradford vs. Tapper, 7 Eng.

L. & Eq. R., 541 ; Perry vs. Jackson, 4 T. R., 516 ; Wyalt vs. Hod-

son, 8 Bing., 309 ; Rew vs. Pettet, 1 Ad. & E., 196 ; Pease vs. Hirst,

10 Barn. & C, 122; Goddard vs. Ingraham, 3 Q. B.,839; Channel

vs. Ditchburn, 5 Mees. and W., 464 ; Chippendale vs. Thurston, Moo.

& M., 411 ; 2 Saund. R. ; 64, note b. ; 1 Smith's Lead. Cas., notes to •

TVAiteomJ vs. Whiting.)

The decision in Van Keuren vs. Parmelee, so far as the points decided

properly arose in that case, of course is binding upon this court. But

it was not a case of part payment, which has been considered as stand

ing upon firmer ground ; and 'has been excepted from the operation of

the new statute. (Code, 110.) If we thought the great array of

authorities unsound in principle, still we should not feel authorized to

go beyond the case in the court of appeals. It is admitted that case

wrought a great change in this state in the law of contracts, and many

debts may have been lost to the creditor by overruling an unbroken

current of published decisions on the subject in our own courts, cover

ing a period of about forty years, arid, indeed, overruling all the decis

ions in our own courts and in England. -With all respect, this seems

very like judicial legislation. And we are almost tempted to exclaim

in the language of a very learned and able judge, in respect to another

decision, " that this avowed departure from the law as it had been pre

viously settled, has made a precedent of ' paramount authority' I most

respectfully deny." (1 Hill, 452.) I believe both decisions -produced

some surprise. Whether the former rule was put on the ground of

original contract, agency, or community of interest, was of no import

ance, if such was the law when the agreement was made. The pay

ment of the debt is a common duty, and payment by pne is payment by

all. And certainlypayment before the statute has attached exonerates

all from a legal obligation to that extent, and is doing no more than to

perform a legal as well as a moral duty which they then could be com

pelled to perform. An acknowledgment by one co-contractor, after the

statute had attached, since the decision in the court of appeals, is not

sufficient. Whether an acknowledgment before, or part payment after,

would be, is not the question now before the court. Notwithstanding

the statute, the demand remains in existence, and a clear recognition

of that existence restores the remedy. It does not create a new debt,

but continues the old one. (Dean vs. Hewitt, 5 Wend., 257 ; Souldcn

vs. Van Rensellaer, 9 ib., 297 ; Wait vs. Morris, 6 ib., 394 ; Watkins

vs. Stevens, 4 Barb., 168; Quantock vs. England, 5 Burr., 2,630; Per

ham vs. Raynal, supra.) In this state and in England, even before Lord

Tenterden's act, a mere admission that the debt was valid in its origin

was not sufficient. And if- the acknowledgment was accompanied by

any protestation against paying the debt, it was insufficient. But from
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a clear recognition of an existing debt—a general and unqualified

acknowledgment—when nothing is said to prevent it, a general prom

ise, to pay ought to be inferred. (Sands vs. Gefson, 15 John., 518 ;

Stafford vs. Richardson, 15 Wend., 302 ; Allen vs. Webster, ib., 284;

Fearn vs. Lewis, 6 Bing., 349 ; Tanner- vs. Smart, 6 Barn. & C, 603 ;

Ang. on Lim., ch. 20 ; 2 Saund., 64, note c, 6th ed.) The power of

one partner to create a debt against the co-partnership after dissolution

is quite another matter. By acknowledgment, the co-debtor does not

create a new obligation ; he only restores the remedy, and such only

would be the effect, if it bound a co-contractor. The declaration is

upon the old contract, except on a promise by an executor or assignee.

And admissions to a stranger are sufficient, certainly as against himself.

(Watkins vs. Stevens, supra, and cases there cited; McCrea vs. Pur-

mort, 16 Wend., 477 ; Depuy vs. Swart, 3 ib., 135 ; Stafford vs. Ba-

con, 1 Hill, 534 ; Souldenvs. Van Rensselaer, 9 ib., 297; Wait vs.

Morris, 6 ib., 294.) The statute does not extinguish the debt or right ;

and it is optional with the defendant whether, in pleading,he will waive

it or not. (Higgins vs. Scott, 2 Barn. & Ad., 413 ; 1 Saund. R., 283,

n. 2 ; Bal. on Lim., 17, notes ; l.Toml. Die, 461.) In many cases,

even in trespasspwhere a joint liability exists by well-established rules

of evidence, the admissions of one are competent evidence against his

co-defendant. However, complete homage must be paid to the decis

ion of the court of appeals on the question before them, and the effect

of the mere admission or promise of one co-contractor is no longer an

_open question in this court.

The code is not applicable to this case ; for that has not altered the

law as to payments ; and besides the right of action accrued before it

was passed. (Code, §§73, 110.) It has been held it applied where

the promise was after the code and after the statute had run. ( Wads-

worth vs. Thomas, 7 Barb., 445.) With all respect, I have doubts as

to the correctness of that decision. (2 R. S., 40, §45 ; Van Rens

selaer vs. Livingston, 12 Wend., 490 ; Sayere vs. Wisner, 8 ib., 661 ;

McCormick vs. Barnum, 10 ib., 104; Huntington vs. Brinkerhoff, ib.,

278; Millard'vs. Whittaker, 5 Hill, 408 ; Johnson vs. Burrill, 2 ib.,

238 ; Cole vs. Irvine, 6 ib., 634 ; Van Hook vs. Whitlock, 3 Paige,

409 ; Didier vs. Davison, 2 Barb. Ch., 477 ; Carshore vs. Huyck, 6

Barb., 583 ; Williamson vs. Field, 2 Sandf. Ch., 533; Austin vs. Tomp

kins, 3 Sandf. (S. C.) R., 22 ; 1 Denio, 128 ; 7 John., 477.) If the

old debt is not extinguished, and the suit is upon that, the right of action

within the meaning of the act accrued as soon as a suit could have

been brought, and has never accrued twice.

But it is sufficient that this is a case of part payment before the stat

ute had attached. The judgment should be affirmed.

Cady, J., dissented. Before referring to any cases, -it may be well

to refer to the statute of limitations itself, to ascertain what construction

ought to be put upon it. 2 R. S., 295, §18, is as follows : " The fol

lowing actions shall be commenced within six .years next after tha

cause of such action accrued, and not after." Among the actions enu

merated in that section are actions for trespass on lands, actions of replev

in, actions for libels and actions of assumpsit. It has at no period been
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held by any court, that an admission by a person that he had committed

a trespass on another's lands, or published a libel, would take the case

out of the statute of limitations, and enable the injured party to main

tain an action, ten years after the trespass on the land was committed,

the goods taken, or the libel published. Why ? Because the admis

sion that a person had felled the trees of his neighbor, taken his goods,

or libelled him, gives no new cause of action. The admissions as to

the libel may be as full and complete as those concerning a note ; and

why should they not enable the injured party to recover in one action

as well as in the other ? The only answer must be, that as to the note,

the courts have held that the admission was evidence of a new promise,

that when the admission was made, a new cause of action accrued ;

but as to the libel, the admissions were not evidence of a new publica

tion of the libel, and did not therefore give a new cause of action. If

the effect of an admission was to continue the old cause of action, its

operation would be as effectual in an action for a libel as in an action

on a promissory note, and the court must have been much inclined to

evade the statute of limitations, when it was first decided that an ad

mission that a note was unpaid, was evidence of a promise to pay

it, and that by a promise thus proved a new cause of %ction accrued.

The plaintiff now insists that John Crary, the principal debtor, had,

on the 14th day of October, 1845, authority to make, and did make,

a new contract, by which a new cause of action accrued against the

defendant, and in favor of the then holder of that note, to recover from

him the amount due upon the note, at any time within six years there

after ; and the plaintiff must fail in his action, unless he can show that

John Crary had such authority, and that by paying interest on the note

he had made such new contract which bound the defendant and gave

the plaintiff a new cause of action against the defendant. There are

many adjudged cases which go to sustain the claim of the plaintiff, and

others that show that the claim can not and ought not to prevail. How

came John Crary, by authority, to make a new contract in October,

1845, securing to the then holders of this note a right to sue the de

fendant at any time within six years thereafter ? Suppose John Crary,

on the 14th day of October, 1845. had written as follows, on the back

of this note : " I, John Crary, for myself and for my surety, John

McNaughton, agree that the within note has not been paid, and that

we and each of us will pay the same at any time within six years from

this date," and signed his name to it ; he would thereby have bound

himself, but I doubt whether any court would say that he thereby

bound the defendant. But will the fact that he paid on that day $14,

for the arrears of interest on the note, be legal evidence of a valid con

tract precisely like the one above supposed ? If he had no authority

to make an express contract to that effect binding on the defendant,

the law would not imply such contract from any act which he could do.

It will be difficult, I think, to find a case where the law had implied

a contract from the a•ct of a party who had no right to make the con

tract implied.

What reason has been assigned for holding that payment by one joint

debtor created a new cause of action against the others ? The only
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reason assigned is, that each is agent for the other in making payments.

( Whitcomb vs. Whiting, Doug. R., 652.) Nothing but the great name

of Lord Mansfield could have given currency to such reasoning. It is

plain enough that' payment by one is payment for all, so far as relates

to the satisfaction of the debt; but that fact neither shows, nor has it

any tendency to show, a new promise or acknowledgment by the

other joint debtors. Payment is nothing more than an admission that

the debt is due ; and like any other admission can only affect the party

who makes it, unless he has authority to speak for others as well as

himself. (Van Keuren vs. Parmelec, 2 Comst., 527.)

I' shall not spend time in collecting the cases which have been de

cided on the authority of Whitcomb vs. Whiting ; nor those in which that

case has been disregarded, as f believe the court of appeals, in Van

Keuren vs. Parmelee, intentionally overruled the opinion of Lord Mans

field in that case, and all other cases resting on that. Dunham vs.

Dodge (10 Barb., 566) was a case like this, and decided in favor of

the defendant. I am therefore of opinion that the motion for a new

trial should be granted.

Judgment affirmed.

* DAMAGES. RULES OF LAW.

The rules of law relntive to the measure of dnmages and the admission of evidence in actiovi
against common carriers of passengers, for personal injuries received through their negligence,

considered.

[Caldwell vs. Murphy; 1 Duer's (N. Y.) Superior Court R., 233.]

This action was brought to recover damages for an injury done to

the plaintiff, and for the death of his child Agnes, caused by the over

turning of an omnibus belonging to the defendants, in Third Avenue, in

New York city. The case' was tried in February, 1851, before Judge

Duer and a jury, and a verdict rendered for the plaintiff for $625—and

the defendant now moved to set aside the verdict and for a new trial.

Campbell, J.—As a general rule, in cases free from malice or-will-

ful negligence, evidence of the wealth of the defendant is inadmissible,

because the plaintiff is entitled to the actual damages sustained with

out regard to the ability of the defendant to pay them. (Myers vs.

Malcolm, 6 Hill, 292.) But in relation to the plaintiff the case is

widely different. As to him, it is often necessary to inquire into his

condition in life, his habits, pursuits, and necessities, in order that the

jury may determine what actual damage he has sustained. The loss

of a limb might produce equal pain to two men, but the actual damage

which that loss would occasion, when we are called upon to estimate

that damage in dollars and cents, would depend very materially upon

the pursuits and condition in life of the party claiming to recover such

damage. The jury have, and must inevitably have, a very large and

liberal discretion in apportioning the damages to the rank, condition,

and character of the plaintiff, and they must have evidence touching
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that condition and character, so as to have some guide to that discre

tion. (Foot vs. Tracy, 1 John., 53 ; Lincoln vs. Saratoga and S. R.

R. Co., 23 Wend., 425.) In estimating that damage, also, it is very

manifest that a most important inquiry must be, whether the injury

which the plaintiff has sustained is of a temporary or of a permanent

character. Where successive actions maybe brought for a continuous

wrong, as in the case of a continued trespass upon land, the damages

in each suit are very properly limited to those sustained by the plaintiff

at its commencement ; but for an injury to the person, resulting from a

single act, a single action only can be brought, and it would therefore

be manifestly unjust not to take into consideration upon the trial the

nature and extent of the injury in all its consequences, since, by not so

doing, the plaintiff in many cases would be deprived of the larger por

tion of the compensation he might justly claim, and the damages given

be wholly disproportioned to the injury sustained. The ruling of the

judge on the trial, admitting evidence on both these points, we there

fore think was correct.

Another question was put to one of the witnesses, inquiring what had

been the condition of the plaintiff as to health since the injury, was

objected to, and application was made to strike out the answer of the

witness, which answer was, that the plaintiff has since invariably com

plained, and which application to strike out was refused by the judge.

It was, perhaps, not very material, and was not much pressed upon the

argument. The complaint of pain and suffering connected with the

appearance of the injured party forms the means of judging as to his

physical condition. The witness to whom this question was addressed

had attended on the plaintiff as a friend during the period immediately

following the injury, and had aided in lifting him in and out of bed, and

saw him frequently after he was able to leave his house, and had there

fore the best means of learning whether such complaint was real. We

think it was proper evidence for the jury under the circumstances.

The judge charged the jury that, as a general rule, common carriers

transporting passengers for hire are liable for damage to the 'persons

carried unless the same resulted from inevitable force, or inevitable

accident, but in this case, he added, that the sole question was whether

the accident was justly imputable to the negligence of the driver. 'It

was contended by the defendant's counsel that there is a wide differ

ence between the liability of common carriers of merchandise and of

carriers engaged in the transportation of passengers, that while by the

common law the rule, originating in motives of public policy, was that

the former were rendered liable for loss, except occasioned by the act

of God or the king's enemies, it was much less stringent in reference

to the latter class of carriers, and they are not liable if they use ordin

ary caro and prudence in the management of their vehicles. In Ingolls

vs. Bills and others, (9 Metcalf, 1,) the supreme court of Massachusetts

examined wi'.h much care, and commented on many of the leading

cases, and they say in conclusion: "The result to which we have

arrived from the examination of the case before us, is this—that car

riers of passengers for hire are bound to use the utmost care and dili

gence in the providing of safe, sufficient, and suitable coaches, harness,
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dorses, and coachmen, in order to prevent those injuries which human

care and foresight can guard against." Having thus provided the

means of transport, they are in like manner bound to use the utmost

care and diligence in the managing, directing, and using those means,

so that, as far as human care and foresight can go, they may guard

against injury. Having done all that human care and foresight can do,

and loss happening, they are not liable. Pure accidents will excuse

them. They are not answerable, at all events. Human life is too ■

valuable to be required absolutely at the hands of those who have

done all that the utmost care and foresight can do for its protection.

But the magnitude of its value, at the same time, requires of carriers of

passengers such extreme care and foresight. The charge of the judge

that the law exacted from common carriers of passengers extraordinary

care and diligence, and that they are liable, unless the injury arises

from force or pure accident, was entirely correct. We do not deem it

necessary to enter upon a review of the cases, but we think they will

be found to support this view. (Christie vs. Griggs, 2 Campbell, 79 ;

Asten vs. Heeren, 2 Esp. R., 533 ; Irigolls vs. Bills, 9 Metcalf, 1.)

At the present period, when the lives of so many hundreds of people

are intrusted to the carriers of passengers by steamboats and railroads,

and when accidents and disasters are so lamentably frequent, it is no

time to relax a rule so salutary and so necessary for public safety.

We are unable to see any reason for a new trial. The judgment for

the plaintiff is therefore affirmed with costs.

DAMAGES. ASSAULT AND BATTERY.

The rights of officers and private persons, in making service of process, considered.
In what coses verdicts will be set aside on the ground of excessive damages.

IHager vs. Danforth; 8 Howard's (N. Y.) Practice R., 435.]

This was an action to recover damages for an alleged assault and

battery committed on the plaintiffs wife. On the trial the facts shown

were substantially these: In August, 1851, the defendant proceeded

to the house of the plaintiffs with the view of making service of a

subpoena on the latter, issued in a suit commenced before a justice of

the peace by the defendant against Hager. The defendant having

entered the outer door of the house was met by the plaintiffs wife ;

words ensued, and she ordered him to leave the premises. This the

defendant refused to do, but proceeded toward another room of the

house in search of Hager. At the door, between the stoop and main

kitchen, a scuffle ensued, and the defendant, in attempting to force his

way through, seized the plaintifl's wife and choked her. The defend

ant succeeded in effecting his way into the main kitchen. After the

defendant had choked her, she threw water upon him. Hager was

engaged in the business of lathing in an upper chamber. As the wife

interfered to prevent the defendant from opening the door leading to

the chamber, the latter threw her back against the catch of another
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door, and slightly bruised her back. The husband then appeared, and

the subpoena was read to him, and shortly afterward the defendant left

the house.

The judge, among other things, charged the jury that a license to

enter the house for the purpose of serving the subpoena was to be

implied ; but after Mrs. Hager had ordered defendant out, the subpoena

was not a justification or protection to him in pressing forward, and

when resisted in his advance, using force to serve it ; to which part

of the charge the counsel for the defendant excepted .

The jury rendered a verdict in favor of the plaintiff, for $250 dama

ges. The defendant now moved for a new trial.

Wright, J.—The counsel for the defendant makes two points on the

motion for a new trial : 1st. That the judge errgd in charging the jury

"that after Mrs. Hager had ordered the defendant to leave the house,

the subpoena was not a justification or protection to him in pressing

forward, and when resisted in his advance, using force to serve it.

2d. That the damages are excessive."

1st. On the trial of the case, I was not aware of any principle of law

to justify an individual not in the discharge of any official duty, but a

mere volunteer, in the service of a subpoena, issued by a justice of the

peace in a civil suit, who, having obtained peaceable admission into

the house of another, is directed to leave the premises ; but, instead of

doing so, presses onward forcibly into other rooms of the house, and

when resisted by the wife of the plaintiff, inflicts violence upon her

person. And subsequent reflection and examination have satisfied me

that no such principle exists. I have not been referred to, nor do I

think any case can be found in the books justifying the party in using

force, breaking the inner door of a man's house, and assaulting his

wife when resisting his progress, for the ostensible purpose of making

service of a subpoena in a civil suit on the owner of such a house. It

is a maxim of the law " that a man's house is his castle ;" to enter it

without his license or permission, express or implied, is a trespass.

Even when entering it by license or permission, a direction to leave is

a revocation of the license ; and to remain afterward, at least by force,

the party becomes a trespasser, " ab initio." The owner is entitled to

the unmolested enjoyment of his own dwelling. In it, the law throws

around the shield of protection, of himself and family. No officer of

the law, even, can enter by force to arrest an inmate ; it is only when the

outer door is open, that an officer armed with process to arrest is justified

in entering, and when in, in using force to execute his process.

Leaving out of view in this case the question of the regularity of

the process, and the defendant's right to serve it, had he been an officer

of the law, with legal process in his hands, as no arrest or manual

seizure of the party was required in doing what the defendant did, he

would have been technically a trespasser. All the cases to which I

have been referred by the counsel for the defendant relate to officers

having legal process in their hands, requiring them to seize and arrest

the party. In such cases, having gained peaceable entrance into the

house, the law justifies the officer in using reasonable force in doing

what the process demands. But there is a very wide and obvious
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distinction between a case of this kind, and that of a party who volun

tarily sues out process requiring no manual seizure or arrest ; under

takes the business himself of serving it ; with that view, forcibly

enters another man's " castle ;" is directed to leave the premises ; but,

instead of so doing, maintains his position, and by force continues in

the house, pressing his way to other apartments, until he has accom

plished his end.

2d. Should the verdict be set aside and a new trial granted, on the -

ground that the damages are excessive ?

That courts have the legal right to grant new trials in actions of tort,

when the damages given are disproportionate to the case proved, has

been universally admitted. But the damages should be so outrageous

and extravagant as manifestly to show that the jury must have been

actuated by passion, partiality, prejudice, or corruption. In other

words, that the jury have utterly disregarded the evidence in the case

in making up their verdict, and have been controlled by blind passion

or prejudice, by or against the parties, or corrupt feelings and motives.

The cases are extremely rare in this state of an interference by the

courts with the verdict of a jury in actions of tort, on the ground of

excessive damages, perhaps for the very potent reason, among others,

that it is difficult to come to the conclusion that, in a case where it is

peculiarly the province of a jury to measure the damages, they have

committed, not an error of the judgment, but of the heart, that they

have acted not wisely, but corruptly.

The case was far from one calling for extravagant damages. The

wife of the plaintiff, the injured party, evinced at no time any dispo

sition to retire from the strife. Her conduct was characterized by but

a small measure of that delicacy and refinement that we look for in a

woman. She could bandy opprobrious epithets with almost as much

facility as could the defendant. The injuries to her person were

slight. I should certainly have been better satisfied with a less ver

dict, and sitting in the place of the jury, would probably have named

the damages at a much smaller sum. But this is not a reason for re

versing their verdict. The damages must be so extravagant as to

manifest that it was the result, in no degree, of judgment, but of

passion, or prejudice, or corruption.

This can hardly be predicated of any verdict of $250 in an action

of assault and battery of a female. The charge in this case was not

only of assaulting a woman, but doing so in her own house, or that of

her husband. The defendant himself sought out the occasion for

committing violence, and the jury may have supposed that, although

the woman was not entitled to that consideration thafunder other cir

cumstances her sex demanded, there was scarcely a circumstance in

the case to palliate his conduct. I do not think a precedent in this

'. state can be found for setting aside a verdict on the ground of exc«s-

siveness of damage in an action, of assault and battery, where the

amount fixed by the jury did not exceed the sum of $250 ; and in my

judgment, it would not be discreetly or soundly exercising that discre

tion with which I am in some degree clothed, to make a precedent in

this case.
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DAMAGES. NEGLIGENCE OF INJURED PARTY.

Although a party claiming damages for injuries received through the default of another waa
himself guilty of negligence, yet that will not defeat hii recovery unless his negligence contrib
uted to cause the Injury.

[Carrol vs. The JVew York and JVew Haven It. R. Comp. ; 1 Duer'a (N. Y.

Superior Court) II., 571.]

This action is brought to recover damages for injuries to the person

of the plaintiff, occasioned by a collision on the New York and New

Haven Railroad, on the 25th of October, 1851. The facts and

grounds of defense sufficiently appear in the opinion of the court.

Bosworth, J.—The plaintiff was injured by two trains running in

opposite directions coming in collision. Both trains belonged to the

defendants and were controlled by their agents. The collision re

sulted from their gross negligence. At the time of the collision the

plaintiff was in the post-office apartment of the baggage car. It was

a much more dangerous location, on the happening of a collision such

as took place, than a seat in the passenger cars, and he knew this

fact. The conductor acquiesced in his riding in the baggage car ; he

was therefore lawfully in that car ; that is, he was not a trespasser

by being there. His being there did not tend directly or indirectly to

produce the collision which injured him. If he had been in either of

the passenger cars, the collision would have taken place ; but if he

had been in a passenger car he would not have been injured unless

the collision had been productive of consequences to him not suffered

by any one in a passenger car. The collision was not caused directly

or indirectly, immediately or remotely, by his being in the baggage

car ; but the injury to himself resulted from the fact that he was in

that car when it occurred, and he knew when he took his seat in it,

that if a collision took place between that and another train running

in the opposite direction, the position was one of much more danger

than a seat in either passenger car. Was that a negligence on his

part contributing to produce the injury, within the meaning of the rule

that " whenever it' appears that the plaintiffs negligence or wrongful

act had a material effect in producing the injury, or contributed

toward it, he is not entitled to recover J" No care on the part of the

plaintiff could have prevented the collision ; no vigilance on his part,

after there were any grounds for apprehending a collision, could have

saved him from injury. The collision, therefore, was wholly without

fault or negligence on his part, and by the collision he was injured.

It was the duty of the defendants to employ the most scrupulous

care and attention to prevent a collision of their trains running in

Opposite directions. The plaintiff was under no obligation to the

defendants to select a location, with a view to avoid the possible con

sequences of their neglect of that duty. A neglect of that duty would

be generally regarded as imminently perilous to all the passengers on

board. Whatever may be believed to be the relative safety under

such circumstances, of those occupying the passenger cars, probably

>
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but very few, if any, would take passage in a train which they knew

it was morally certain would eome in collision with one going at the

usual running speed in an opposite direction.

The defendants, at the time of the collision, were not in the lawful

exercise of their rights. It was their duty so to run their trains that

such a collision should not occur. 'Where an injury is inflicted

directly and solely by such a collision, if the notice specified in chap.

140, $ 40 of the session laws of -1850, p. 234, be not at the time

posted up as prescribed by that act, the injured party may recover,

even though he be in the baggage car, if there with the knowledge

and without objection from the conductor. The fact that there was

accommodation for him in the passenger cars will not exempt them

from liability in such a case, though the actual results of the collision

may demonstrate, that on that particular occasion, he would not have

been injured if he had been, at the time of the collision, in the passen

ger cars.

It seems to me that if the defendants are to be held liable in such a

case, it must be on the broad grounds, that if a collision of their trains

occur from their gross neglect, by which a passenger is injured, they

can not be exempted from the consequences on the ground that he

was knowingly in a place more dangerous to his safety in the event

of such an occurrence than a seat in the passenger cars, if he was

lawfully in the place where he was injured. That the defendants are

under an obligation so to run their trains that those going in opposite

directions shall not come in collision. That it is gross negligence in

their officers, and agents not so to run them. That a passenger is

under no obligation to take any extra care with the sole view of pre

venting or mitigating consequences that may result from such a gross

neglect of duty on their part. But for this gross neglect, there would

have been no collision and no injury. The only answer the defend

ants can make is, Our gross negligence would not have injured you if

you had been in a car set apart for passengers, which, as was well

known, was much the safest place of the two, in the event of our run

ning two trains into each other. The injured party may properly

reply : I owed no duty to you requiring me to guard against or to anti

cipate the possibility of such an act on your part, the non-performance

of which duty can exonerate you from liability to compensate for

injuries caused by such act.

A careful consideration of all the cases on which the defendants'

counsel rely in support of the rule for which they contend, will show

that it is accurately expressed by saying, that one party can not

recover from another damages for an injury, when his own negli

gence or wrong contributed to bring about the act or occurrence

which directly caused the injury ; and that if his own negligence or

wrong did not contribute to produce the act which caused the injury,

the party doing the act is liable. In support of this position his honor

cited and commented upon the following authorities. \(Munger vs.

Tonawanda, R. R. Co., 4 Coms., 349; Blyth vs. Topham, Cro. Jac,

158; Bush vs. Brainard, 1 Cowen., 78 ; Sarck vs. Blackburn, 4 Carr.

& P., 297; Blackman vs. Simmons, 3 Carr. & P., 138 ; Hoidand vs.
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Vincent, 10 Met., 371 ; Cook vs. the Champ. Trans. Co., 1 Denio.,

91 ; 5 Denio., 266, 7.)

A proper application of the principles of these cases, as well as of

others relating to the same subject, leaves the plaintiffs right to

recover free from all reasonable doubt.

He took a seat in the post-office department of the baggage car.

The position was injudiciously chosen, and may be assumed to have

been known to him to have been.a far more dangerous one than a seat

in a passenger car. But he took it with the assent of the conductor.

He was not there as a trespasser, or wrongfully, as between him and

the defendants. So far as all questions involved in the decision of

this question are concerned, he was lawfully there. His being there

was not such negligence, in the legal sense of the term, as exonerates

the defendants from the consequences of injuring him by such culpa

ble negligence as consists in running two trains of cars into each

other so violently as to entirely demolish the car in which he was

sitting.

On such a state of facts, the defendants are not at liberty to urge

that the plaintiff was voluntarily in an unnecessarily exposed position.

The injury was caused directly and wholly by the gross negligence of

the defendants. The plaintiff was lawfully in the place he occupied,

was passive, did nothing, and was incapable of doing any thing.

While in this position, the defendants, by gross negligence, imminently

dangerous to the lives of all the passengers in the train, caused

him severe injuries. He was under no obligation to them to be

more prudent and careful than he was in contemplation of there pos

sibly being such highly culpable conduct on their part as would, in all

probability, endanger his life if he remained where he was, and his

personal safety on any part of the train. (Skinner vs. London, Brighton

and South Coast B. B. Co., 2 L. & Eq. R., 360; 2 McNull,

(S. C.) R., 404 ; Zelder vs. Louisville, etc., B. B. Co., 7 Ad. &

N. S., 377 and 378 ; Mayne, etc., vs. Brooke )

We all concur in the opinion, that no error was committed in the

charge as made, and that the judgment must be affirmed with costs.

PAROL GIFT. REAL PROPERTY.

A parol transfer of land requires to be supported by laclutite possession.

[Blakeslee vs. Blakeslee, Pennsylvania Supreme Court. Not yet reported.]

This was an action of ejectment brought by R. P. Blakeslee, the

defendant in error, against Abraham F. Blakeslee, to recover 47

acres of land, in Crawford county. Both parties claimed under their

father, Reuben Blakeslee, the plaintiff below claiming as a purchaser

by parol from his father, and the defendant below and plaintiff in error

claiming by a deed from his mother, the widow of Reuben Blakeslee,

to whom the land in dispute was devised by him. The land in dispute
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was held by Reuben Blakeslee, by settlement title. He also held, by

a deed, twenty-two acres, forming, with forty-seven acres, his entire

homestead. In 1843, the plaintiff below being about to go West, his

father agreed that if he would marry a certain girl and remain at

home, he would make him a deed of the farm. The plaintiff said he

would marry the girl that evening. A deed was drawn for the twenty-

two acres. The old man declined inserting the land in dispute in the

deed, because he said he had no deed for it himself. But he added

that it would be all the same, as he could get the deed from Abra

ham. The plaintiff complied with his promise, married his father's

choice, lived on the land, cleared a number of acres, and gave the old

people a share of the crops. They also resided on the land, and assisted

to farm it, and at the death of the old man the widow claimed to hold

the land in dispute under the devise. The plaintiff made a tender of

money to Abraham Blakeslee before the death of his father, but he

refused to make a deed.

The court instructed the jury, that if there was a contract executed

between the parties, but the land in dispute omitted from the deed, on

the promise of the father to give a deed for it, and if exclusive pos

session of the land was delivered to plaintiff under the contract, and

if he made valuable and permanent improvements on the land, and if

defendant had notice of the arrangement—if they were satisfied of

all these things, the plaintiff was entitled to their verdict; otherwise,

not.

The verdict was for plaintiff, and defendant appealed, contending

that there was nothing in the evidence to take the case out of the stat

ute of frauds.

Black, C. J.—The plaintiff is seeking to recover the forty-six acres,

without having the slightest written evidence of his title, and therefore

in direct opposition to the statute of frauds, Is there any thing in the

circumstances of the case to take it out of that statute ? Has he proved

the payment of purchase money and exclusive possession taken, in pur

suance of the parol agreement ? It is not necessary to say whether

the evidence proves a contract or a gift. Neither are we called on

to say whether the marriage of the plaintiff is such a consideration for

the land as would be equal to a payment in money. The judgment

can not be sustained, for a reason that makes all others of no import

ance. There was no exclusive possession in the vendee. The twenty-

two acres included in the written conveyance, and the forty-six now

in dispute, were used and occupied as one farm. The vendee farmed

the land, and lived in the house. But his father lived in the same

house, owned the farming implements, and received the half of the

crops. The share which the son got was not more, probably, than the

value of his labor. It may be said that the father regularly received

all the profits of the land, and had his home upon it. Can it then be

said that the plaintiff's possession was exclusive ? The ancient

departures from the statute of frauds have been much lamented in

modern times. The rule, therefore, which requires the vendee in a

parol contract to show every thing which equity requires to entitle him

to relief from its operation, instead of being relaxed, is becoming.

vol. II.—29
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tightened by degrees. It has now got to be a work of some difficulty

to establish a contract in a way which will stand the test to which it

is sure to be subjected. But if a sale not witnessed by a writing is

hard to support, what ought to be the fate of a demand like the present,

which is directly in the face of a deed 1 It can not be said there

was no writing here. There was but one bargain between the parties,

and that was attested and consummated by an interchange of their

solemn deeds. When the plaintiff claims land not embraced in the

deed, he is encountered not only by the statute of frauds, but also

by that other rule of law, equally unbending, which makes the deed

conclusive evidence of the contract.

It is argued in this case that the deed does not express the contract,

and that a chancellor would reform it, or decree on the evidence, as

if the forty-six acres were included. This is an error. Parol evi

dence can only be admitted to vary or change the terms of a written

paper in cases of fraud or plain mistake of fact. All the cases cited

by the defendant in error go to establish this principle, and they estab

lish nothing more.

Was there any fraud or falsehood practiced on the defendant in error

by his father ? Most assuredly the evidence submitted to us does not

prove any such thing. Nor is there a fact asserted in the argument

from which we could fairly infer that there was the slightest deception.

Both parties acted with their eyes open equally wide. Undoubtedly,

the original contract was that both pieces of land should be conveyed.

When the papers were preparing, the father proposed that one piece

should be left out of the deed, and he carried his point by saying,

what the son knew as well as he did to be true, that he had not yet

perfected his deed from the commonwealth. Neither was there any

mistake made by the scrivener. He wrote just what he was directed.

No deed or other writmg was ever reformed upon such evidence. The

promise of the father that the son should have a title afterward for

the forty-six acres, adds nothing to the force of the previous contract.

It was a parol promise, and in itself gave no right to the land.

. This, then, is a plain case. Simply stated, it stands thus : A father

agrees, by parol, to give his son sixty-eight acres of land. He after

ward makes and delivers a deed for twenty acres, a portion only of

the sixty-eight. The deed being made without fraud, and accepted

without mistake, can not be treated as a conveyance of land which it

does not mention. The promise to convey the remaining forty-six

acres, whether made at the date of the deed or before, still rests in parol,

and can not be enforced, because the statute of frauds forbids it, and

because there was no such exclusive possession under it as will enable

a court to decree a performance.

We do not say that there was an absolute merger of the contract

in the deed. But, at least it was no more than a part execution

of the previous bargain. The deed for a portion of the land does

not take the contract for the balance out of the statute. The

vendee has no better title for the forty-six acres than he would have

had for it if no conveyance had been made of the twenty-two acres.

Since his deed does not cover the land in dispute, he can only fall
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back on the verbal agreement, and that, as I have already shown, will

not support him.

Judgment reversed, and cen.fi. de novo ordered.

DONATIO CAUSA MORTtS. THE WHOLE ESTATE.

A irift of a specific chattel is good by way of a donatio oamm martin, where it appears to have been
the intention of the donor to give the Individual chattel, and not to make a nuncupative will of
his whole estate, although the chattel given may have composed nearly the whole property of

4he donor.

{Miekner vs. Dale-. Pennsylvania Supreme Court. . Not yet reported.]

This was an action brought by the defendants in error, who were

brother and sister of one James E. Dale, to recover from the adminis

trator of Dale the value of a bag of gold dust and coin. Their claim

was based on the following facts.

Dale, the deceased, a native of Philadelphia, and a bachelor, having

lived several years in California, embarked at San Francisco in the

month of August, 1850, for Panama, on board a steamship. On the

voyage between Acapulco and Panama he was seized by the cholera.

He sent for the purser of the ship, Mortimer Lent, who, when he came,

found Dale lying dangerously ill on the steerage deck. A sailor was

in attendance upon him. The sick man held in his hands a buckskin

bug of gold dust and some pieces of coin, together amounting in value

to one thousand seven hundred and seventy dollars and sixty cents

(SlVTO 60), which he handed to the sailor, and requested him to de

liver them to Mr. Lent, which was done on the spot. In answer to

the questions put to him by Lent, he said his name was James E. Dale ;

that he was twenty-six years old ; that he was not married. Lent

asked him whom he wanted to have his effects ? He said, his sister

and brother, residing in Philadelphia. This, says Lent, was all he

said ; but on further examination the witness stated, " the said gold dust

and coin were given to me in presence of said James E. Dale, and at

his request, and he wished his brother and sister to have it." About

six hours after this occurrence, Dale died of the disease from which he

was then suffering.

The jury found for the plaintiffs below, and the defendant obtained

a writ of error, assigning as errors certain instructions given by the

court below to the jury.

Woodward, J.—The plaintiff in error, who was defendant below,

(bunds an argument on the word " effects," that it was a nuncupative

disposition of his whole estate, and not a mere gift of the gold dust and

coin. This question was properly submitted to the jury, and they found

that the words of designation had reference only to the gold dust and

coin. And interpreting the words of the dying man by his action, there

is no room to doubt, that the effects which he meant to give to his broth

er and sister were what he handed to the sailor.
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Though we have derived the name and some of the principles of

such gifts from the Roman law, yet we treat them with less favor than

they enjoy in that system of jurisprudence, because it is the policy of

our law to require all testamentary dispositions to be in writing. Our

statute of wills does, indeed, provide for nuncupation in respect to per

sonal property, but surrounds it with so many requisites and intrica

cies (all of which we hold to be indispensable—Haus vs. Palmer,

1 Am. S. R.), that it is scarcely more than a nominal exception to the

general rule, that testaments must be written. And I agree it is a fair

principle of decision, as suggested in Headly vs. Kirby (6 H., 329), that

we take our statute of wills as a general rule, and treat donationes mor

tis causa as exceptions which are not to be extended by way of analogy.

It results hence, that nothing can be sustained by way of donatio causa

mortis, that is not strictly and purely such.

Donatio causa mortis is a gift of a chattel made by a person in his

last illness, or in periculo mortis, subject to the implied conditions, that

if the donor recover, or if the donee die first, the gift shall be void.

In this definition I have followed, substantially, Ch. J. Tilghman in

Wales vs. Tucker (3 Bin., 370), and the English cases collected in 6 Bac.

Abrig., 162 ; but I am aware that in Nichols vs. Adams (2 Wh., 22), it

was criticised by Ch. J. Gibson, who quoted from Justinian's Institutes

to prove that there was nothing like " sickness" in the primitive defini

tion, and to deduce what he considered the proper definition—a con

ditional gift, dependent on the contingency of expected death.

I am far from thinking definitions unimportant ; for in the law, as in

all other sciences, they are the very keys to accurate knowledge, and

the difference between these definitions is not material, as applied to

the case before us, for according to either or both of them a good dona

tio causa mortis was made by Mr. Dale. It was a gift in his last

illness, and in view of expected death, and the donees surviving him,

the implied conditions were taken away, and the gift became absolute.

Delivery was indispensable. But whether made to the donee imme

diately, or to another for him, was held to be immaterial in Drugs vs.

Smith (26 Wins., 404). The delivery to Lent was all that the law

required. And it was the completeness of this delivery in execution

of the gift which excluded the rights of the administrator. A gift is

an executed contract. It may be defeated by conditions subsequently ;

but it must vest presently, or it is nothing ; for a mere promise to give

can not be enforced, either at law or in equity. When a chattel has

been given causa mortis possession delivered, and death has performed

the condition subsequent on which it depended, no title whatever in that

descends to the executor or administrator, and he has no right to the

possession of it for purposes of administration. If the title of the donor

be so effectually divested by a gift causa mortis, that he can not affect

it by his subsequent will, as was held in Nicholas vs. Adams (2 Wn.,

33), then, beyond controversy, his personal representative can take no

interest in it. The donee, it is true, must account for the value of the

chattels, if creditors appear, and there be not estate enough besides to

satisfy them ; for in no manner whatever can a man, living or dying,

igiye away his estate in fraud of creditors The law compels him to
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be just, before it permits him to be generous. But until the donation

is needed to satisfy the creditors, the donee is entitled to enjoy, and it

is not subject to the ordinary course of administration. (Roper on Lega

cies, p. 3; Tate vs. Hilvert, 2 Vesey, Jr., 120 ; Walter vs. Hodge,

2 Swans., 98.)

It was greatly insisted in argument that the court ought to have

instructed the jury, that if the gold was the principal part of Mr.

Dale's property, he could not make a donatio causa mortis of it,

and for this Headly vs. Kirby was called on. In that case there was

a variety of chattels—they were not specified by the donor. Nothing

more than a constructive delivery occurred. The language was evi

dently testamentary, and it referred expressly to all her property. In

these particulars the case is broadly distinguished from the present, and

it does not decide that where a simple chattel is the whole of a man's

estate, or the principal part of his property, it may not be given causa

mortis. The doctrine of that case, predicated of the circumstances

then before the court, is not to be questioned, for it rests on sound

reasons ; but if applied to a case like this, it would defeat all gifts

made as memorials of gratitude and affection in the most solemn cir

cumstances of life. It is due to the sensibilities of our nature, that

that the law permits, under proper limitations, such expressions of a

dying man's regards. Many a chattel, of small intrinsic worth, has

been thus impressed with an unspeakable value, which it would be a

sort of sacrilege to subject to inventory, appraisement, and sale in open

market.

The court does not charge that a man could dispose of his whole

estate as a gift causa mortis ; and if the gold dust and coin were

the principal part of the decedent's property, we see nothing on the

record to impeach it as a donatio causa mortis.

NEW TRIAL.—COSTS.

What cosls fbe court, on granting a new trial for Insufficient evidence, should impose on the party

obtaining a new trial. Two cases.

[I. Ellsworth vs. Gooding; 8 Howard's (N. Y.) Practice R., 1.]

Harris, J.—The granting of a new trial, on the ground that the

verdict is against evidence, or because the damages are excessive, has

always been regarded as a matter of favor rather than of right. The

trial having been fairly conducted, and there being no error of law, or

misconduct of the jury, it is very much in the discretion of the court

whether the case shall be submitted to another jury. Hence it is that

the practice has obtained, when a new trial is granted under such cir

cumstances, of imposing as a condition the payment of costs. (Jack

son vs. Thurston, 3 Cow., 342.) In such cases, the costs which the

court has required the party obtaining the new trial to pay, as a con

dition of the favor granted, are the costs of the former trial and of the

motion. There is no reason why the costs of the circuit preceding
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that at which the trial was had, should be paid, any more than the

other costs in the cause. The true rule is, to charge the party obtain

ing the favor of a new trial with the costs of such proceedings as are

vacated for that purpose.

[II. Kennedy »3. The JVcte York &; Hartem R A Co. New York Superior

Court. Not yet reported.]

This was an action to recover the value of the contents of a trunk

lost on the Harlem railroad. The case was referred, and the referee

reported for the plaintiff, assessing his damages at $138 61. Judg

ment was rendered in accordance with this report; but on appeal to the

general term, an order was obtained setting aside the judgment and

report on payment of costs, as against evidence. The defendants then

moved for a modification of the order, so as to make the costs abide

the event.

Oakley, C. J.—A new trial has already been granted on payment

of costs, and the question is, whether the order as to costs shall stand.

A distinction has been taken between new trials granted on want of

sufficient evidence, and new trials granted on mistakes of law. In the

latter case, the costs have abided the event of the new trial ; in the

former case, they have been paid upon the granting of the new trial.

I never could see the reasonableness of this distinction.

This action was brought to recover the value of the contents of a

trunk. The contents of the trunk were testified to by a single witness,

(the plaintiff's brother), and the new trial was granted because his tes

timony was wholly unworthy of belief. When the order was granted,

ho particular attention was paid to the question of costs. Under the

rule hitherto observed, the appellant would pay the costs of the appeal.

But I do not think the rule a wise one, and hereafter it will be so mod

ified that, as a general rule, the appellant shall pay the costs of the suit,

but the costs of the appeal and subsequent proceedings shall abide the

event. I do not see why the defendants should pay the costs of a mo

tion in which they are successful.

Costs of the reference allowod, but costs of the appeal and other

proceedings to abide the event.

CRIMINAL PRACTICE. CONFESSIONS.

On a trial for murder, the statements made bj the prisoner while nnder examination before the jvrj
summoned to make inquisition concerning the death, and previously to the bringing any charge
against him, are admissible as evidence for the prosecution.

[The People vs. Hendriekton, 7 Howard's (N. Y.) Practice R., 404 ]

The prisoner was tried and convicted for the murder of his wife;

and appealed from this conviction.

The facts involved in the case are sufficiently stated in the opening

of the opinion.

Harris, J.—On the evening subsequent to the death of his wife, the
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defendant was sworn and examined as a witness before the coroner's

inquest. Upon the trial, the counsel for the prosecution offered to prove

what the defendant had stated before the coroner's inquest. It was

objected to, on the ground that such statements were not voluntary.

The objection was overruled, and the testimony was received. No

charge had been made against the defendant at the time he was exam

ined, nor is there any evidence that he was suspected of crime, unless

the fact is to be inferred from the tenor of his examination. The ques

tion is thus presented, whether, upon a trial for murder, statements

made by the defendant, upon oath, before the jury summoned to make

inquisition concerning the death, and before he had been accused of

the murder, are admissible as evidence for the prosecution.

Confessions have been appropriately divided into two classes, judi

cial and extrajudicial. (1 Greenl. Ev. §216.) The former embraces

the preliminary examination authorized by statute, when a party ac

cused of a crime is brought before a magistrate. Such confessions,

attended, as they are, with peculiar solemnities, take higher rank as

evidence than other mere admissions or declarations. Such other ad

missions and declarations constitute the class of extra judicial confes

sions. They are to be proved as other facts are proved, and, being

proved, are to be submitted to the consideration of the jury.

The preliminary examination which the magistrate, before whom a

person accused of crime is brought, is authorized to take, must be con

ducted in the manner prescribed by law, or it will be deemed irregular,

and rejected. Thus, it is required that the examination should not be

taken upon oath. Whenever, therefore, it has appeared that the party

accused has been sworn, the examination has been excluded (Smith's'

case, 1 Stark's R., 242 ; Rivers' case, 7 Carr. & P., 177; Pikesley's

case, 9 Carr. & P., 124.) This rule is confmed to the official exami

nation of the party accused. It is no objection to a confession, as such,

that it has been made when the party was under oath. (Haworth's

case, 4 Carr. & P., 254 ; Tubby's case, 5 Carr. & P., 530 ; case of

Merceron, 2 Stark., 366; Wheaton's case, 2 Moody's C. C, 45; case

of Broughton, 7 Iredell, 96.)

The only valid objection that can be taken to any extra judicial con

fession is, that it was not voluntary. No witness is bound to answer

any question when the answer will tend, in the least degree, to crimi

nate him. Of this he is made the judge. If, waiving the right to ob

ject on this ground, he proceeds to answer, his statements are to be

regarded as voluntary, and may be used against him for all purposes.

(2 Starkie's Ev., 50; 1 Phil. Ev., Cowen & Hill's ed., 110 ; Roscoe's

Cr. Ev., ed. 1852, 28 ; 1 Greenleafs Ev., §219.) In every such case,

then, the proper inquiry is, not whether the statement was made under

oath, but whether it was free and voluntary, or was made under the

influence of fear or hope. In the one case, the confession may always

be proved—in the other, never. There may be a difficulty in deter

mining whether a confession has been made under the influence of

hope or fear, but, that question being determined, the question of admis

sibility is also determined.

It is only when a party accused has been examined on oath, that his
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statements are to be rejected when offered in evidence against him.

The general rule, that what a person says, when examined as a tcit-

mess in a legal proceeding, may be used in evidence against him, has

not been restricted or qualified. The witness speaks at the peril of

having his statements turned against himself. He may refuse to an

swer any question, the answer to which may tend in any degree to

involve him in a criminal charge. If, waiving this privilege, he pro

ceeds to testify, his statements, though upon oath, are to be regarded

as free and voluntary, and are receivable as evidence against him.

It has been said that the very fact that a witness objects to answer,

will excite suspicion, and may thus tend to involve him in an accusa

tion. This may be so. A refusalto answer a pertinent question may

be supposed to betray conscious guilt ; but against this the law has fur

nished no protection. It guards the witness against involuntary self

crimination, but not against the unfavorable surmises which his refusal

to answer may suggest. It is only because his answer, if given, will

be deemed to be voluntary, that a witness is excused from answering

in any case.

In the case before us, the defendant was examined before the coroner's

inquest in the capacity of a witness. He had not then been accused;

nor was he, in any legal sense of the term, suspected of the crime for

which he was subsequently indicted and tried. He had the same right

as any other witness, to decline answering the question, if, in his own

opinion, the answer would tend to involve him in a criminal charge. If,

after having so declined, he had still been required to answer, what he

said could not have been used against him. Having testified, and hav

ing omitted to avail himself of his privilege to decline answering, his

statements must be deemed free and voluntary, and were properly re

ceived in evidence against him upon the trial.

AGENCY. PURCHASE FROM PRINCIPAL.

One who bis voluntarily constituted himself the spent of another, and has, in that capacity, ob
tained information to which, as a stranger, he could not have had access, is hound, tn subse
quently dealing with his principal, as purchaser of the property which formed the subject of oil

agency to communicate all such Information.

[Catey v.. Casey; 14 111. R., 112.]

This was a bill filed for the purpose of setting aside the sale of an

inheritance on the ground of fraud. The material facts in the case are

substantially as follows :

One Aaron Piggot, of New York city, died, leaving his entire estate

to his wife, who died a few days thereafter, leaving an estate of over

fifteen thousand dollars to her heirs, of whom the plaintiff was one, and

entitled to one eighth part. He resided in Tennessee, and there was

no evidence that he had ever known Mrs. Piggot, or had ever heard

of his inheritance, or of her death, except what he learned from the

defendant at the time of the sale. The defendant, who had been for



' 1854.] 457Condensed Reports of Recent Cases.

some years acquainted with Mr. and Mrs. Piggot, having heard of their

death, repaired to New York, where he found a controversy pending

before the surrogate court about the probate of the will of Aaron Piggot,

which was opposed by his heirs-at-law. In this controversy he em

ployed counsel on his own responsibility, and for the benefit, as his

answer alleged, of the heirs and next of kin. After returning from New

York he visited the complainant at his residence in Tennessee, where

he purchased his interest in the estate for seventy-five dollars. He also

purchased the interests of the other heirs. The actual value of the

' estate left by the intestate was over fifteen thousand dollars, of which

over thirteen thousand was realized after paying the expenses of the

administration.

Caton, J.—In the investigation of the important questions presented

for our consideration in this case, it may be proper, in the first place, to

consider the relative position of the parties at the time the contract was

made, and see whether they were dealing with each other at arms'

length, as it is termed, where each party relies upon his own information

and judgment, irrespective of confidence in, or reliance upon the other

party ; or whether there was that relation of trust and confidence

existing between them which imposed the duty upon the defendant of

the observance of that higher morality and integrity which required

him to disclose to the complainant every material fact and circumstance

within his own knowledge, which was necessary to enable the other

party to contract upon an equal footing with himself.

The law will frequently impose this duty from the legal relationship

existing between the contracting parties, such as parent and child,

guardian and ward, attorney and client, trustee and beneficiary, part

ner and partner, principal and agent, and the like ; in which cases the

law will presume a confidence and trust to be reposed, to take advan

tage of which amounts to a fraud ; and the courts will scrutinize with

the most jealous vigilance the dealings between the parties standing in

such fiduciary relation. It is the confidence which one party reposes

in the other, or is supposed to repose in him, which prompts the courts

to require frankness, candor, and sincerity, and when these are not

observed, it is held to be a breach of that confidence, and a fraud. It

is not the relationship alone which of itself imposes the obligation of

frankness, but it is the confidence which the relationship is supposed to

inspire or imply, for without confidence there can be no imposition.

The very idea of imposition presupposes a reliance abused. Hence,

although the relationship may be shown to exist, which of itself raises the

presumption of confidence, yet if it affirmatively appear that notwith

standing the relationship there was no confidence or reliance reposed,

but that the parties actually dealt upon equal terms, each relying upon

his own knowledge and judgment, without reference to, or any reliance

upon, the knowledge of the other, or his judgment founded upon the

knowledge, it would be strange to hold that there had been an imposi

tion and fraud. (Coles vs. Trecotheck, 9 Ves., 248.) So, on the other

hand, that degree of dependence and confidence may be shown actually

to exist, which will impose the obligation of a full disclosure and open

frankness where the legal relationship above referred to, which raises the
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presumption of confidence, does not exist. In the one case the confi

dence is presumed—in the other, it must be proved ; but when shown

to exist in either way, the same duty is imposed. It is this circum

stance of confidence and its abuse which the courts of equity seize hold

of and rely upon when they grant relief in cases of this sort. There

may be, and no doubt often is, a certain degree of moral delinquency

in the making of bargains where the parties treat as strangers, with

which the courts will not interfere ; for should we undertake to enforce

the highest degree of moral duty, many, if not most, of human transac

tions might become unsettled. But whenever a party acts upon the

confidence with which another has inspired him, courts may well

inquire whether that confidence has been inspired but to be betrayed.

(1 Story's Eq. Jur., § 308 ; Fox vs. Mackreth, 2 Brown, Ch. R., 426.)

In treating of this subject, however, we must not lose sight of the

right which each party has in ordinary negotiations to act for himself,

and to avail himself of his own superior judgment, vigilance, or industry,

and of information fairly obtained ; but in doing so he must treat as a

stranger, and not mislead the other party by false or partial information,

when he knows that his representations are relied upon, and are influ

encing the other party in the treaty.

Did the defendant in this case occupy this confidential relation toward

the complainant during the negotiation which resulted in the contract

now sought to be set aside ? We think he did. In the first place, he had

put himself in the position of an agent of the heirs of Mrs. Piggot in

reference to this estate. He went to New York, supposing that he

might have an interest in the estate himself; but when he arrived

there, and found he had no legal claim to it, and saw that the interests

of those who were entitled to it were likely to sufFer for want of

attention, he, as a friendly act to them, interested himself in their

behalf, and employed counsel to protect their rights, believing that they

would reimburse him for his expense and trouble. The answer of the

defendant, and the testimony of several of the witnesses, show that

the defendant took an active and lively interest in looking after the es

tate, and this one of the executors says he professed to do on behalf

of the heirs of Mrs. Piggot, and he asserts the same thing in his answer,

so that there can be no doubt or dispute that he assumed and professed

to act as their agent in the premises. Whether they had authorized him

so to act or not, there can be no doubt that it was their right to avail

themselves of the benefits accruing from those acts; and can it be said

that the information acquired by him relative to the estate, while thus

professing to act for them, was not theirs, and that they were not en

titled to it just as much as if they had previously appointed him as

their agent 1 Assuming the character of agent for the heirs enabled

him to obtain information to which a stranger would not have access ;

and can it be admitted that ho might treat with the heirs for the

purchase of the estate, and conceal from them information thus acquired

in their names ? Suppose, that while professing to act as their agent,

he had made an advantageous arrangement for the estate, and acquired

^he title to property in their names, it would have been theirs as

much as if thny had originally authorized him to act, nor could he
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fairly take a conveyance from them embracing such property, without

fully and fairly disclosing all the facts to them ; and yet the informa

tion obtained by an assumed agent as much belongs to the principal

as does property acquired by him in that capacity. Whether, by our

law, the principal is bound to reimburse the agent for his trouble

and expense, it is not necessary to inquire. Probably, if the position

of affairs was such that the principal was at liberty to avail himself of

the benefits of the acts of the agent or not, and he chose to do so,

he might be liable to reimburse, as in case of an original appointment,

but where, as in this case, the services rendered were of such a char

acter that the heirs could not choose but reap the benefits, if benefits

there were, resulting therefrom, without abandoning the principal

estate, another result might follow. (2 Kent, 616, and note.) Sir

William Jones may have gone too far in requiring extreme diligence

of an assumed agent under the common law (Jones on Bailment, 48),

but it seems that ordinary care is certainly required. (Nelson vs.

Mcintosh, I Stark. R., 237.) If a self-constituted agent must exer

cise ordinary care about the business in which he assumes to act, he

must be bound to the observance of frankness, sincerity, and good

faith toward the principal whose business he volunteers to manage.

If he interposes to do a friendly act for another, in his name and for his

benefit, he should not be allowed to benefit himself by it at the expense

of that other. That would be allowing an injury under the guise of

friendship. The very act of interference, under professions of friend

ship, may be as well calculated to inspire confidence as those charac

teristics which would induce an original appointment, and the law may as

justly presume a confidence to be inspired in the one case as its exist

ence in the other. In either case, the agent should be held to the same

measure of truth and sincerity, and presumed to pledge himself to a

full disclosure to the principal of every material fact and circumstance

relating to the subject-matter of the interference, especially when

treating with the principal for the purchase of the thing itself. We

hold then, that the defendant, by interfering with, looking after, and

managing this estate in behalf of the heirs and as their representa

tive, and as such acquiring the means and facilities for information

in regard to it, to which a stranger would not have had access, took

upon himself the character of their agent, and thus assumed the obli

gations and responsibilities toward his principals which properly apper

tain to that character, and that in treating with them for the estate,

he was bound to disclose, not only that he had assumed that charac

ter, but also every matter within his knowledge which was important

for them to know to enable them to treat understandingly for the disposi

tion of their rights, unless such disclosure was distinctly and under

standingly dispensed with.



460 Condensed Reports of Recent Cases. [June,

EVIDENCE. PRIVILEGED COMMUNICATIONS.

Where an attorney ii consulted merely as a friend, and neither he. nor the person comnltins: him,
understands that the relation of attorney and client exist* between them, the attorney is not
excused from disclosing the communication lu a court ofjustice.

[Gottra Y8. Wolcott; 14 111. R., 89.]

This was an appeal from the court below, who admitted the testi

mony of one, English, against the objection of the appellant.

It seems that the plaintiff met English, who was an attorney, in the

street, and told him that he had a case about which he wanted his

opinion ; he stated his case to him, it being the same one now in con

troversy, and English gave his opinion about it. The plaintiff did not,

however, tell English that he wished to employ him as attorney, nor did

he subsequently consult with him in regard to the case. The plaintiff

objected to English's testifying to the communications then made to

him, on the ground that it would be a breach of professional confidence ;

but the court overruled the objection, and the communications were

given in evidence to the jury.

Trumbull, J.—The propriety of the admission of the communica

tions in question depends entirely upon whether the relation of attorney

and client existed between the witness and the plaintiff.

The rule that an attorney shall not be required, or even permitted,

without the client's consent, to disclose the communications made to

him by his client, has respect solely to the untrammeled administra

tion of justice in the settlement of rights, and as this requires the assist

ance of professional advice, secrecy is enjoined, as a necessary secu

rity, without which no man could safely apply to counsel for advice ; but

as the rule has a tendency to prevent the full disclosure of the truth,

it ought not to be extended to cases not strictly within the principle of

the policy which gave it birth.

Though it be not necessary to give the rule operation, that there should

be a regular retainer, or any particular form of application or engage

ment, or the payment of fees, nor that there should be a suit pending

or in contemplation, yet it is to be confined to communications made to

the attorney in his character of attorney, and does not embrace cases

where the witness, though an attorney and consulted for that reason,

was only applied to, and acted as, a friend. (Granger vs. Warrington,

3 Gilman, 309; Beeson vs. Beeson, 9 Barr., 301 ; Greenleaf on Evi

dence, §237, et seq.)

The witness in this case had been but recently admitted to the bar;

the plaintiff casually met him in the street, and all the conversation

they ever had about the matter in controversy occurred at that time,

which was before the institution of the suit. The witness could not

recover compensation for the opinion he gave, as he states expressly

that he did not consider himself the attorney of the plaintiff; and it is

apparent, from the time and place when and where the conversation

occurred, as well as the subsequent conduct of the plaintiff in never

afterward consulting the witness about the institution or prosecution
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of the suit, that he did not regard him as his attorney in the matter.

Where an attorney is consulted merely as a friend, and where neither

he nor the person communicating with him supposes the relation of at

torney and client to exist between them, the communications are mani

festly not entitled to the sanction of secrecy extended to communica

tions professionally made.

Judgment affirmed.

innkeeper's liability for animals.

Ad Innkeeper ia, prima /tide, liable far the death of an animal in his poesraalon, bnt may free
himself from liability by showing that the death was not occasioned by negligence on his part

[Metcalf jb. Htm; 14 HI. R.. 129.]

This was an action brought to recover the value of a mare belong

ing to Metcalf, which died while in the stable of Hess, who was an

innkeeper, and at whose inn the plaintiff, Metcalf, was stopping.

The judge at circuit instructed the jury, that if they believed that the

defendant was the keeper of a common inn or tavern, and that the plain

tiff with the mare stopped with him as such, then the defendant would

be liable for the value of the mare if she came to her death from

the negligence or default of the defendant or his servants. But if

the mare came to her death in the ordinary course of nature, without

any negligence or default on the part of defendant or his servants,

then the defendant would not be liable.

The jury found a verdict for Hess, whereupon Metcalf moved to set

the same aside, and for a new trial.

Trumbull, J.—If innkeepers, like common carriers, assume the

responsibility of insurers, and are liable for all losses except such as

happen from inevitable accident, without the intervention of man, or

from public enemies, then the law was wrongly given to the jury ; but

if they are only prima facie responsible for a loss occasioned by the

death of an animal while in their possession, then the instructions given

were substantially correct.

It is a harsh rule which makes a person in any case responsible for

a loss which has occurred without any fault of his, and it can only be

justified upon grounds of public policy, and in consideration of the nu

merous opportunities afforded by the nature of his business for fraudu

lent combination and clandestine dealing, to the injury of the owner of

the property. The rule ought not to be extended beyond the reason in

which it originated. An innkeeper can have no motive to destroy the

, animal of his guest, and there is not the same reason for holding him

responsible, at all events, for such a loss as there would be a common

carrier, or even an innkeeper for the loss of goods which had disap

peared from his possession ; because in the latter case he may have

converted the goods to his own use, while in the former he could gain

I nothing by the death of the animal. Accordingly, a distinction is made

in the law books between the liability of innkeepers and common car
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riers, particularly for losses occasioned by the death of animals, (J/jtt

vs. Owen, 5 Black., 323 ; Coke's Rep., part 8, 33 ; Story on Bailments,

section 472 ; Burgess vs. Clements, 4 Mel. il S., 306 ; Dawson vs

Ckanney, 5 Ad. ife E., 165.)

The authorities all agree that an mnkeeper is bound to look to the

safe-keeping of every person's goods who conies to his inn as a guest,

and that in case of loss, negligence is to be imputed to him, unless it

appear that the loss is not attributable to any fault or want of care by

him or his servants.

In cases where the loss is occasioned by the death of an animal, the

requirements of public policy are fully answered by holding the inn

keeper prima facie liable for the loss, leaving him to exonerate himself,

if he can, by showing that the death was in no manner occasioned by a

want of proper care and attention on his part.

In this case the evidence was such as to warrant the jury in finding

that the mare came to her death by disease, or from her own vicious-

ness, without any fault on the part of the innkeeper in taking care of

her, and under such circumstances he ought not to be held liable ; and

such was in substance the law as given to the jury.

Judgment affirmed.

CONTRACTS. MATERIAL ALTERATION.

The dale of an Instrument is sn far a material part of it, that an alteration of the date, by the holder

after execution, wilt avoid the instrument

[Oetty vs. Shearer; 20 Penn. St. R., 12 ]

This was an action of debt by one Shearer against Getty and another.

The cause of action was stated to be an instrument under seal, signed

by Getty and Thompson, by which they acknowledged the receipt from

Shearer of $458 in goods, which they agreed to sell ; they to retain

all which they received from them over first cost and ten per cent. It

was in evidence that the date of this instrument had been changed after

its execution and delivery, from the 10th to the 16th of May.

One question which arose on the trial was whether this alteration

was so far material as to avoid the instrument. Several other minor

points arose during the trial, but none of them of very general interest.

Lewis, J.—We think that the judge erred in the instruction " that

if the jury believed the date of the instrument on which the suit was

brought, was altered from the 10th to the 16th May, if made after ita

execution and delivery, it would not avoid it, as its effect would be the

same whether bearing date upon either day ; and consequently the al

leged alteration would not be a material one." The defense was, Chat

the date was altered by the holder, and the instruction must be under

stood as having relation to an alteration thus made. In Shepherd's

Touchstone, in Bacon's Abridgement, in Cruise's Digest, and in other

works of authority, the principle is affirmed without qualification, that

if a deed be altered in any material part, by the party himself that hath
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the property of the deed, without the privity of the other party, it there

by becomes void. (Shep. Touch., 68, 69; Bac. Abr., 279; 4 Cruise's

Dig., 368.) In one old case it was held, that where there was no ap

pearance of a fraudulent design to cheat another, the alteration was not

indictable as a forgery ; but the obligee who made the alteration, there

by lost his security, which was wholly avoided by it. (Moor, 619.) And

when a mere mistake in a deed was corrected, and it was not known by

whom, it was presumed to have been done by the consent or default of

the party who had the custody of it, and whose duty it was to preserve

it from alteration ; and that the alteration avoided it. (2 Rolle Abr., 29,

pi. 6. See also Bowers vs. Jewell, 2 N. H., 543.) It is a mistake to sup

pose that the principle rests solely upon the rule in pleading, that the in

strument after the alteration is no longer the same, and is no longer the

deed of the party, so as to maintain the issue of non est factum. The

true foundation of the doctrine on this subject is the dangerous conse

quences which would flow from permitting one of the parties to a writ

ten contract, without the consent of the other, to make any material

change in it whatever. The alteration may be so artfully made as to

render it difficult of detection ; and if no penalty follows the discovery,

every one may be led into temptation to alter the contracts in his pos

session, so as to make them more conformable to his interests. The

law, therefore, in great wisdom, declares that an alteration by the holder

of an instrument in a material part, destroys it altogether. (Marshall

vs. Gouglcr, 10 Ser. & It., 164; Miller vs. Masters, 4 T. Rep., 323; 10

Ser. & R., 164.) The general doctrine of the law on this subject

seems to be conceded by the learned and able judge who presided at

the trial ; but he appears to have been of opinion that the effect of the

instrument was not changed by the alteration of the date, and " conse

quently that the alleged alteration was not a material one." In this we

think there was an error. The date is a material part of the instru

ment. It is prima facie evidence of the time when the contract was

signed by the parties, and establishes the relations in which the parties

stood to each other at the time stated as the date. It is the period

from which in general the day of payment or performance is calculated.

It is also frequently the time from which the statute of limitations, or

the presumption of payment arising from lapse of time, begins to run.

An alteration in the date is to the prejudice of the other party, because

it is the false making of evidence of a state of things not true in point

of fact. Its legal effect in the present case would be to embarrass the

defendant in respect to any payments or settlements made or receipts

given after the original, and before the substituted date. Another effect

of such alteration is to deprive the defendant of a portion of his defense

arising from the lapse of time. The holder has no right to retard the

running of the statute of limitations, or to extend the period established

by law as furnishing a presumption of payment. Another effect of

such an alteration in the case of an instrument requiring payment at

the end of a fixed period after the date, is to deprive the debtor of his

right to pay at the time fixed by the contract; to compel him to keep

the money in readiness for a longer period at his own hazard, and to

oblige him to pay interest for it when he does not wish to make use
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of it, and can not conveniently invest it so as to be forthcoming at the

time when it may be demanded. It was decided at an early day in

Pennsylvania, that an alteration in the date of a contract, which pro

tracts the payment (as changing the date of a bill at sixty days from the

9ih to the 19th of June), avoids it. (3 Yeates, 391.) In a late case,

Miller vs. Gilleland,! Harris, 119, the same principle was fully affirmed

by this court. Where there is an obligation to pay a sum of money

in installments, with interest, the legal construction of it is that interest

is payable on the whole sum, so that an interlineation of the words " on

the whole," would not change the legal effect of the instrument, and

therefore would not avoid it. No one can be prejudiced by an erasure

or interlineation which produces no change. But an alteration of the

date is not of this character.

Judgment reversed, and revenire de novo awarded.

A defendant who may have tw-en liable to arrest for moneys received by him as agent, is not liable
to arrest In a suit upon a judgment obtained against him in another stale for that cause.

[Goodrich vs. Dunbar. New York Supreme Court. Not yet reported.]

This was an action brought upon a judgment recovered in another

state against the defendant for moneys received by him in a fiduciary

capacity. The defendant was arrested upon the requisite affidavit, and

now moved for a discharge.

Mitchell, P. J.—The code ($179) allows the arrest of any person

in an action for moneys received in a fiduciary capacity. The ques

tion is whether the defendent is liable to arrest in an action upon a

judgment which was recovered upon such cause.

A judgment merges the original cause of action. In this case no

action can be sustained for money received by the defendant as agent ;

it can only be sustained on the judgment. If the plaintirT had accepted

a bond alone, or a bond with a mortgage, for his debt, he could not

have sued for the original cause of action, nor held the defendant to

bail. The judgment obtained by him was as much a voluntary act as

the acceptance of a bond would be. He chose to sue the defendant;

he was not compelled against his will to bring him into a court in

California, or to take judgment against him. He has all the advan

tages of the judgment, and should take it with such inconveniences as

necessarily attach to it.

The defendant might, perhaps (if the whole case were opened to

him), show that the items of payment before disallowed to him should

be allowed ; and if he should succeed in this, he would nearly dis-

account of the high character of the evidence of his indebtedness con

tained in the record of the judgment and its merger of the original con

tract, and he should, therefore, be protected from having that judgment

regarded as unimportant when the question is whether he should be

imprisoned or not.

PRACTICE. ARREST IN CIVIL ACTIONS.

is on
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PRIVILEGED COMMUNICATIONS. VERDICTS.

An action for libel Till not lie, upon a communication published by jnrora, acting In the exercise
of their functions, whether the communication be a perfect verdict, or the expression of opinion
by individual jurors, merely.

[Simard vs. Jenkint. Canada Supreme Court. Not yet reported.]

The defendant in this case was one of the members of a coroner's

jury, empanneled to investigate the cause of the death of certain per

sons shot on the 9th of June, 1853, near Zion Church, in the city of

Montreal. The plaintiff was one of the city police, present at the time

these persons were shot, and was summoned to give his evidence be

fore the coroner. The jury could not agree upon a verdict, and nine

of the jurors, of whom the defendant was one, in giving their views as

to the evidence, commented in particular on that of the plaintiff and of

four other witnesses in the following terms : " The jurors can not omit

finding that, in the course of their investigation, evidence of the most

conflicting and irreconcilable character was given, which, however de

sirous they have been to attribute it to the mere erroneous impressions

of witnesses, the jurors can not conceal, has painfully impressed them as

willful and culpable perversions of truth, so injurious and dangerous in

their consequences to society, that they desire to direct the attention

of the authorities to the depositions of , , , J. B.

Simard, and ." The plaintiff in consequence brought this ac

tion against the defendant as one of the persons who had written,

signed, and published the above, alleging that the said defendant was

moved by malice to return this special verdict, and that it contained a

defamatory libel. The defendant demurred, and the question arising

upon the demurrer was, whether the fact that he was acting as juror

at the time did not free him from liability.

Day, J.—This case, with eight others, is submitted on a defense en

droit. It involves a question of great importance, that of the immunity

of persons engaged in the administration of justice.

This action is for damages for defendant having with eight others

returned into coroner's court a special verdict, in which they directed
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the attention of the authorities to the evidence given hy the plaintiff

as indicating perjury.

One point raised by the defendant is, that he was acting as juror.

He says that this quality of juror is a bar to every form of action—

that the plaintiff can not examine whether or not there was malice—

that the conduct of no judge or juror is liable to examination in this

way.

I do not think this proposition, in the unlimited way in which it

is put, is supported by authority. If a judge go beyond the scope of

his powers he may not be liable ; but I would not extend this to jurors.

The judge is a permanent officer, and has jurisdiction over every thing

that comes within his court, and may be called upon to express his

views on something that is not directly before him. The juror has a

specific function and a specific case. If he goes beyond that case he

is liable. In reference to the general reasoning as to the responsibility

of a judge, I may remark, that no man can maliciously commit a will

ful act without being responsible. But this rule may sometimes be in

fringed on. So, in protecting the interest of society, the interests of

the many may overrule those of the few. Thus has grown up a rule

that, in certain cases, the party shall not raise the question of malice

under any circumstances. The immunity of the judge rests on that.

So does that of a juror.

The second proposition is, that the defendant acting as a juror is not

liable for any thing done within the limit of his functions ; and this

raises three questions :

1st. Are jurors entitled to this immunity ?

2d. Did the defendant keep within the limit of his functions ?

3d. Does this immunity extend to one of twelve ?

As to whether the defendant while acting within the limits of his au

thority has this immunity, the law raises a presumption in favor of jurors,

and will not even admit of proof to the contrary, departing herein from the

common maxim, that the presumption shall only stand till the contrary be

proved. This rule must have been adopted on the principle stated by

Lord Coke, namely, that it would deter jurors from the public service if

they were liable to such an action in every case, where, in the opinion

of the parties against whom they had decided, their decision proceed

ed from malicious motives, etc. The essence of the case is, that no

action shall lie against the juror, that he shall not be questioned, that

his office is an absolute bar. To adopt a different rule would be to

fritter it away. Nobody is answerable if he shows that he had reason

for saying what he did, and that it was true. The issue of slander in

every case is whether the party accused acted maliciously. But the

juror is put in a different position, and this is the intention of the law.

(2 Hawkins' P. C, c. 73, § 8, p. 130 ; Sutton vs. Johnson, 1 T. R.,

513 ; Bostwick's Libel, pp. 201, 202 ; Starkie on Libel, preliminary

discourse, p. 29, note k.)

As to malice, there is a good deal of confusion among the early wri

ters, but now the law is settled. Malice, in fact, means a sentiment of

malignity or ill-will. This is not the signification in law books. A

libel may be jocular, and yet there may be malice, and the party would
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be liable. The state of the heart has nothing to do with liability. It

is clear the ordinary meaning of malice is not the same as malice in

law. Malice in law is the absence of legal justification. He that in

jures another without justification is liable. This inquiry is not as to

the state of feelings, but whether the defendant acted with legal justi

fication. If he did, it does not signify whether the words alleged be

true or not. (Starkie on Libel, p. 220.) In cases of jurors, the

justification is that they acted as jurors. This is where there is a per

fect verdict—where twelve agree. In the present case there is nothing

violent in the language. If what is said be true, it would be difficult

to find expressions less harsh. The document shows great labor and

toil in enouncing their views. It declares the result of their delibera

tions. It involved the necessity of inquiry into all the facts, the na

ture of the assemblage. It states the firing of the troops without the

order of the officers, it reprobates the practice of parties carrying arms,

and then comes the closing paragraph of which the plaintiff complains.

Suppose a grand jury in coming into court were to say that a bill was

not found, because the witnesses named were not to be believed, or

that a petit jury should say so—could they be subject to an action of

damages ? Must the jury be silent in the chamber ? How can they

express their opinion if they can not canvass the evidence 1 Does not

a judge give the grounds upon which his decision is based ? The case

of the juror and of the judge is the same. If this immunity be given to

an ordinary jury, much more so should it be given to a coroner's jury.

There is a case which shows how far this immunity is carried. In

the course of a trial a juror said to a witness : " You're a d—d per

jured villain." Upon this an action was brought, and the juror was

held not to be liable, because it was said when acting as a juror.

It therefore appears that if the words complained of by the plaintiff

were part of a perfect verdict, there could be no action. But has a

minority the same right ? It is plain that the protection is to the indi

vidual, and not to the body. The responsibility and obligations are

several. Each takes the oath himself, and he must, therefore, be pro

tected individually for his own opinion. It was the coroner's duty,

when they did not agree, to ask each juror his opinion, and he was

obliged to give it. The protection is to each member of the body.

For if they were obliged to give a full and a true opinion, and if they

were not able to give a verdict, was it not their duty to express their

view of the evidence ? If it was their duty to express their opinion,

they fall within the law. (Jarvis on Coroners ; Impey on Coroners, p.

519 ; 2 Hale's Pleas of the Crown, p. 297, note c.) It appears there

fore :

I. That jurors acting within the limits of their functions are to be

protected without reference to' their motives.

II. That the expression of opinion in this case falls within the le

gitimate functions of defendant as a juror.

III. That the same immunity that applies to jurors rendering a per

fect verdict applies to all or to one juror if he keeps within the limits

of his functions.

Mandelet, J., dissented. Let us suppose that these jurors, engaged
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in the discharge of their public duty as jurors, and cloaking themselves

under their position, had maliciously and corruptly charged the plaintiff

with perjury. In this case would they be responsible ? Can there be

such a thing as irresponsibility on the part of any one? I hold that

there can not. Neither judge nor juror is absolutely irresponsible.

But the plaintiff has gone further, and declared that the requisite num

ber of jurors could not agree on a verdict. There was, then, no pre

sentment. These nine persons, therefore, were not acting as a "corps

dc jury." For if nine jurors are irresponsible, then so is one. What

would this lead to ? Suppose on a jury there is a juror who would not

regard his oath, and who was desirous of wreaking his vengeance on one

who had been a witness, he could do so with impunity. Nothing could

touch him. Suppose the bishop of Montreal, or the chief justice of

the Queen's Bench, or one of the first merchants of this city had been

a witness, and that such an observation had been made of him by one

juror, will it be said that his character must be left to the counter

acting influence of public opinion? I have great respect for public

opinion— " mais combien faut il de sots, pour former le public ?" It

has been said that judges are irresponsible ; but it is not so, they are

responsible to parliament. If a judge had the audacity to use his office

to wreak his vengeance on his fellow-man, he would, and ought to be,

responsible.

It is said we shall get no more witnesses if the jury are not to re

mark on contradictions ; but that cuts both ways. Will not witnesses

be less likely to go if any one juror may accuse him openly of perjury ?

To-day it is Simard ; to-morrow it may be the first man in the com

munity who is thus slandered. If such things were to be permitted

by courts of justice, the difficulties arising out of them could be settled

only by the bowie knife. I think the demurrer ought not to be sus

tained.

The action was dismissed.

PRACTICE.—ATTORNEY'S AUTHORITY.

The courts should summarily dismiss a suit instituted by an attorney without the plaintiff's author
ity, although hla course may have been subsequently ratified by the plaintiff.

[Frye vs. The County of Calhoun; 14 I1LR., 132.]

This was a suit instituted in the name of the county of Calhoun and

others, as judgment creditors of Shaw, against Frye and Shaw, to set

aside as fraudulent a mortgage made by Shaw to Frye. The suit was

subsequently discontinued as to two of the complainants. Frye then

entered a motion to dismiss the suit, and in support of the motion filed

an affidavit, stating that the suit was commenced without the knowledge

or authority of the complainants. In answer to this motion the complain

ants' solicitor made an affidavit admitting this, but stating that he be

lieved the facts charged in the bill were true and could be proved, and

that Frye might, and probably would, alienate the property mortgaged

to him by Shaw, to an innocent purchaser, unless immediate proceed
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ings were taken, and that at the earliest practicable day he advised

the complainants of what he had done, and they all approved of it and

wished him to proceed with the suit, except two of the creditors whose

judgments had been satisfied and as to whom the suit had been dis

missed. The court overruled the motion to dismiss, the case was pro

ceeded with, and a decree was rendered in favor of the complainant.

The case then went up on a writ of error.

Treat, C. J.—The merits of the controversy should not have been

inquired into in this proceeding. There was an insuperable objection

to such a course at the very threshold of the case. When the bill was

filed and the process issued, the solicitor had no authority, express or

implied, to act for any of the judgment creditors. The institution of

the suit was an unwarrantable assumption of power on his part. The

defendant presented the objection at the earliest opportunity, and called

upon the court to dismiss the suit. And the court, instead of proceed

ing to a hearing of the case, should have promptly sustained the mo

tion. An attorney is not permitted to commence a suit in the name of

another without first receiving authority for the purpose. His position

gives him a right to appear for a suitor when employed, but none to in

terfere in a case in which he is not retained. By the English practice,

an attorney is not allowed to prosecute or defend a suit unless he has

a written warrant of attorney from the party. The warrant constitutes

his authority to act for the suitor, and it is filed in the court in which

the action is pending. In this country a warrant of attorney is not

generally required, but an attorney may be appointed by parol. It is,

however, as necessary here as in England that he be authorized by the

party to appear for him. The only difference in the practice relates

to the mode of his appointment. He must be actually employed for

the purpose, before he can represent the party in court. The rela

tion of client and attorney must subsist between them. That relation

can not be created by the attorney alone. The suitor has a right to

select his own attorney. If an attorney brings a suit in the name of

another, the legal presumption is that he has been retained for the

purpose. It is only when his right to represent the plaintiff is ques

tioned, and the presumption that he has been engaged by him is re

pelled, that he can be called upon to make proof of his authority. But

in such a case, if he fails to show any authority to institute the suit,

it should be immediately dismissed by the court. The process of the

courts is not to be issued except at the instance of a suitor. It must

be demanded by him in person, or by his authorized attorney. A de

fendant is not bound to answer to the merits of a suit commenced with

out authority from the plaintiff. Otherwise he might be twice com

pelled to litigate the same cause of action. A judgment in his favor in

a suit prosecuted without authority would be no bar to a second action

brought by the direction of the plaintiff.

The fact that some of the judgment creditors subsequently approved

of this unauthorized act of the solicitor does not change the legal

character of the case. The true question is, whether he had authority

at the time to commence the suit for them, and not whether they after*

ward approved of what he had done. The power of the court was ii
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legally called into exercise by him, and the law will not suffer them to

profit thereby against the objections of the defendants. The latter

were improperly brought before the court, and they had a clear right

to be discharged. Attorneys are not to be tolerated in thus abusing

the process of the courts. It is deemed unprofessional in them to stir

up litigation, much more should it be to set it in motion without au

thority.

It is but justice to the solicitor to remark that he did not commence

the suit with any design of defrauding the judgment creditors, or of

harassing the defendants. On the contrary his object was to protect

the interests of the creditors, by enforcing for their benefit what he be

lieved to be a meritorious cause of complaint against the defendants.

But for all the purposes of this case the motive with which the act

was done is wholly immaterial. The act itself was unauthorized and

illegal, and must be so pronounced at the instance of the defendants.

The decree must be reversed and the bill dismissed, but without prej

udice.

PRACTICE. PRIVILEGE FROM ARREST.

A man charged with crime before a committing magistrate, bnt discharged on his own recogni
zance, is not privileged from arrest on civil process, while returning from the magistrate's offioe.

[Key vs. Latto. Pennsylvania Supremo Court. Not yet reported.]

The question in this case is, whether a man charged with crime, be

fore a committing magistrate, but discharged in his recognizance, for a

further hearing, is subject, while returning from the office of the magis

trate, to arrest on civil process for debt.

Woodward, J.—The defendant does not come within any of the

classes of persons who are exempted by law, while going to, attending

on, or returning from judicial proceedings in which they are interested.

He is neither a suitor, witness, juror, nor officer of the court. Is he

then exempt ?

This exemption is a privilege which is sometimes said to pertain to

the court, whose dignity and the order and dispatch of whose business

requires that persons in attendance should be protected from arrest in

other cases. This, however, can scarcely be the real ground of the

privilege ; for it forbids a summons as well as an arrest, and extends

to persons attending before arbitrators, masters in chancery, bankrupt

commissioners, auditors, and others, delegated to perform judicial du

ties, who have no intrinsic powers to punish for contempt, and there

fore no such privileges to protect.

The dignity of the law is superior to that of any of its ministers, and

the interests of justice far more important than the convenience of a

particular tribunal. .When the law gives a creditor a right of action,

some graver reasons than these must be found for taking it away.

This privilege is, I apprehend, personal—part of a man's individual

freedom—essential to the defense of his legal rights, and designed to
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protect the feeble and the poor from oppression. It was established

to promote an equal administration of justice, and to prevent the op

pression of a rich and powerful man over a poor one, who is soliciting

justice. (StarreVs case, 1 Dallas, 356.)

But whether this privilege extends to a party charged with a public

offense, is a question which seems not to have been decided by the

highest judicial authority in the state. The rule in England is, that it

does not, unless the criminal proceeding be used as a mere pretext to

bring the defendant within the jurisdiction of the court, for the pur

pose of proceeding against him civiliter. Of such a contrivance, Wells

vs. Gumey (8 B. & C., 769) is an example, where the defendant was

arrested on Sunday, by virtue of criminal process, for the purpose of

detaining him till Monday, when he was arrested on civil process.

Considerable contrariety of opinion had prevailed in the professional

mind on the subject ; but I believe the weight of authority^ and the

principle on which our criminal legislation is founded, are against

the privilege claimed by the defendant. (See Bowis vs. Tuckerman, 7

Johns., 538; William vs. Bacon, 10 Wend., 636; The Commonwealth

vs. Daniel, 6 Penn., L. J., 330; Goodwin vs. Lordin, 1 Ad. & E., 378.)

And considering that the criminal law, while its demands are para

mount, and to be first answered, ought not in the nature of things to

furnish indemnity against civil obligations, nor to put unnecessary ob

stacles in the way of creditors asserting their subordinate rights against

the accused, I have come to the conclusion that this defendant was not

privileged from arrest, and accordingly direct the rule to be discharged.

PLEADING. SPECIAL DAMAGES.

Damages which do not necessarily result from the main act complained of, though they may be its

natural effect, are regarded as special damages, and should be so set out in the declaration.
The application of this rule illustrated.

[Ellicott ts. Lamborne; 2 Md. R., 181.]

The plaintiff, Lamborne, was the owner of a paper mill, and brought

this action against the defendant, to recover damages from him for de

positing earth and sand in and about the stream on which the plaintiff's

mill was situated, in such a manner that they were carried down into

the mill-dam, so as to interfere with the working of his mill. Upon

the trial, he offered to prove that he could not wash the rags used in

manufacturing paper, because the water was rendered muddy by the

earth and sand deposited in the stream by the plaintiff, and that by

reason thereof he was unable to make white paper. This evidence was

objected to by the defendant, but the objection was overruled by the

court. A verdict was rendered for the plaintiff, and the defendant ap

pealed.

Mason, J.—It will be observed, that the gravamen of the plaintiff's

complaint, as set forth in his declaration, is, that earth, sand, and other

substances were washed into his mill-dam, and so filled and choked said
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dam as to make it, in a great degree, useless to the said plaintiff in the

working of his mill.

Now what is the clear import of this language ? It is that the ma

chinery of the mill was retarded by means of the obstructions in the

dam, whereby the plaintiff was prevented from manufacturing paper

with the same facility which otherwise he might have done. Manu

facturing paper is one thing, while the preparation of the materials is

another distinct process. In this instance, the defendant avers that he

was interfered with while working his mill, which means, while manu

facturing paper, and under this averment he seeks to show in evidence

that he was also prevented from preparing the materials to be used in

his mill. Regarding the two as distinct and independent propositions,

we do not think the evidence relating to the latter would be proper and

legal, unless the fact had been expressly averred in the declaration.

In ord^er to prevent a surprise upon the defendant, the plaintiff must

specify particularly in his declaration all damages which are not the

necessary consequences of the act complained of, and which are there

fore not implied by law. Damages that do not necessarily result from

the main fact alleged, though they might be the natural and even prob

able effect of it, are regarded as special damages, and as such must be

set out in the declaration.

Unless, therefore, the inability of the plaintiff to wash his rags and

make white paper were the necessary and inseparable consequences

of the act complained of in his declaration, to wit, the washing of the

earth into, and filling up of the dam, he can not recover for these par

ticular injuries.

It is clear that those results might or might not have flowed from

the acts complained of, and therefore they can not be regarded as the

necessary and inseparable consequences of those acts, so as to be

proved under the present declaration. The mere fact that the plaintiff

owned a paper mill, which was worked by means of the water from the

dam in question, does not necessarily suggest the additional facts that

he made white paper in his mill, and that the rags for the same were

washed from the water in his dam.

Judgment reversed.

DEED OF INFANT. VOIDABLE.

The deed of an Infant is voidable only. He may ratify it, or not, upon attaining his mnjorlty.

[Cole vs. Pennoyer; 14 111. R., 158.]

This was an action of ejectment.

It appeared that the land in suit had been entered by and patented

to the plaintiff when about eighteen years old ; that in 1833 the father

of the plaintiff, being then in possession of the land, sold it to one Ar

thur on credit, and procured the plaintiff, then only nineteen years old,

to make a deed to him. The land was never paid for. Arthur sold it

to a third party, and it subsequently passed by a series of regular con-
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veyances to the defendant, Pennoyer. The main question of interest

in the suit was the right of Cole to avoid, upon coming of age, the

conveyance which he had made when a minor. Upon the trial, judg

ment was rendered for the defendant, and the plaintiff appealed.

Caton, J.—The question as to what contracts by an infant are abso

lutely void or only voidable, is one upon which there has been a very

considerable diversity of opinion in different courts. All agree that

the implied contracts of an infant for necessaries are binding upon him,

as in case of an adult, and all agree that the appointment of an attor

ney by an infant is absolutely void. The difficulty seems to have been

in laying down a rule by which to determine satisfactorily what other

contracts made by an infant are void, or merely voidable.

It was laid down by Lord Mansfield, in Zouch vs. Parsons (3 Burr.,

1794), that all contracts which take effect by the delivery of another

for the infant are absolutely void. Not long after Eyre, Ch. J., laid it

down as a rule, that those deeds which the courts could see and pro

nounce to be prejudicial to the interests of the infant were void, while

those which were manifestly to the advantage of the infant, as for nec

essaries, were binding, while all others were voidable, and might be

confirmed or repudiated after he attained his majority. (Keane vs.

Boycott, 2 H. Black., 511 ; see also 2 Kent, 236.) If literally under

stood, there are certainly serious objections to the rule, that the court

must in every case inquire whether the deed is for the benefit or to the

injury of the infant, and thence determine whether it is void or void

able. In such an inquiry is the court to look alone to the face of the

deed, or shall it inquire into the circumstances of the transaction ? If

the former, the court must often be misled, for it is frequently the case

that a deed for the conveyance of land shows but very little of the true

character of the transaction, its object being merely to transfer the le

gal title, without a strict regard to the real inducements and considera

tions which moved the party to the conveyance. If the rule be estab

lished that the face of the deed shall determine whether it was to the

advantage or injury of the infant, such deeds will always be framed

with a view to that, and will never fail to show an advantageous bar

gain for the minor. There are serious objections also to requiring the

court to hear evidence showing the circumstances of the sale, and

thence determine the question of benefit or injury. In the first place,

it would interrupt the regular progress of the trial by a collateral in

quiry about facts which when ascertained might induce one to think the

bargain advantageous, while another would think it ruinous to the inter

ests of the infant. Moreover, in determining these questions, a certain

regard must be had to the interests of the public, of those who may

wish to purchase the estate. A subsequent purchaser finding a regu

lar chain of title may be required to ascertain whether those through

whose hands the title has passed, were capable of making an obligatory

conveyance, and if he finds any of them are infants, take his chance

of a subsequent ratification of the conveyance ; but to require him to

ascertain all the circumstances of the bargain, and from these to judge

at his peril what the opinion of courts might be as to its beneficial

character, would leave the common assurances of the country in quite
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too uncertain a condition. It is far better in our judgment to hold all

conveyances made by infants in person voidable only, to be confirmed

or repudiated by them as they may choose after they arrive at years of

legal discretion. A review of the authorities on this subject would

show that this rule has been generally, if not universally, adopted, and

it is certainly most to the advantage of the infant while it best sub

serves the public interests. (Leslie vs. Frazier, Riley's Ch. R., 76;

Cline vs. Beebe, 6 Conn., 499 ; Drake vs. Ramsey, 5 Ohio, 152 ; Free

man vs. Bradford, 5 Porter, 270 ; Brackenbridge vs. Ormsby, 1 J. J.

Marshall, 236 ; Bool vs. Mix, 17 Wend., 120 ; Gillett vs. Stanley, 1

Hill, 122.)

Were a deed to be held void, it would be binding upon neither party.

The adult party might repudiate it as well as the infant ; whereas, if

held to be voidable only, the adult would be bound by it, leaving it op

tional with the infant after he attained his majority to ratify it, or not,

With this option it can not prejudice his interests. He is left to claim

the benefit of the bargain if a good one, or to reject it if he has been

overreached or imposed upon in his infancy. We have no hesitation

in holding in this case that the deed made by the plaintiff during his

minority was voidable, but not void. He had a right to revoke it within

a reasonable time after he became of age.

The judgment of the circuit was however affirmed, on the ground

that the defendant had gained a title to the property by adverse pos

session.

CONTRACTS. PARTIES.

If a deed be inter porta, as between W. and P., a third party, H., can not sue thereon although it
purport to be made for bis sole advantage.

[Huger vs. Phitlipi ; 14 111. R., 2G0.]

This was an action of covenant on an indenture between Bennell

and Wilson of one part, and the defendant, Phillips, of the other. By

this indenture Bennell and Wilson, who were overseers of the poor,

bound the plaintiff as apprentice to the defendant, and the defendant

agreed to instruct the plaintiff in farming, reading, writing, and arith

metic, and give him, at the expiration of his term of service, a new

bible, two suits of common wearing apparel, and a horse, saddle, and

bridle worth $40. This action was brought by the apprentice to re

cover damages for the non-performance of this contract. The defend

ant demurred, the demurrer was sustained, and judgment was ren

dered for the defendant. The plaintiff appealed.

Treat, C. J.—It is very clear that the plaintiff can not maintain an

action on the indenture. He was not a party to the instrument, and

in the absence of express statutory authority has no right to sue upon

it in his own name. The suit must be brought in the names of Bennell

and Wilson, or their successors in office, in whom the legal interest is

vested. (1 Chitty's PL, 3; Barford vs. Stuckey, 2 Brod. & B.,
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333 ; Berkley vs. Hardy, 5 Barn. & C, 355 ; Strohecher vs. Grant,

16 Serg. & R., 237 ; Sanford vs. Sanford, 2 Day, 559; Chaplin vs.

Canada, 8 Conn., 286.)

Judgment affirmed.

CONTRACTS. SUBSCRIPTION PAPER.

P., in connection with some two hundred other subscribers, signed a paper, by which he promised
to pay a certain sum of money for the erection of a church, the association for that purposo to be
formed whenevers ufflcient funds were raised—Held, that an action against his representatives,
upon this subscription, could not be sustained.

[Phippt vs. Jones; 20 Penn. St. R., 260.]

This suit was founded on a paper signed some years prior to 1849,

which was as follows :

" As the want of a house for public worship in the village of Doe

Run has long since been noticed and lamented, and at this particular

period a more general feeling is manifested to erect a house for the

purpose aforesaid ; in order to ascertain the amount of means that

could be depended on for this purpose, we, the subscribers, do each of

us agree to pay the sums set opposite our respective names, for the

purpose of building a house for the purpose and in the place aforesaid,

or its vicinity, to be under the control of the Presbyterian denomina

tion of Christians ; with the understanding, that when, in the opinion

of at least three of the principal contributors, sufficient money is sub

scribed to justify the undertaking, they shall give notice to that effect

by appointing a time and place of meeting of contributors, for the pur

pose of choosing a building committee, and making such other regula

tions as may be agreed upon."

This instrument was signed by about two hundred persons, includ

ing one Ellis Phipps. Phipps subsequently died, and a committee

having been organized to proceed with the building, and to act as trus

tees of the funds contributed, this action was brought against the ad

ministrators of Phipps to recover the amount of his subscription. In

the court below, judgment was rendered for the plaintiff, and an appeal

was taken.

Lowrie, J.—There ought to be no doubt about the right of unincor

porated religious societies to sue on a contract made with them in their

associate capacity and for the legitimate purposes of their associa

tion, even though there be no persons named or described in the con

tract as trustees or committee-men on behalf of the society. Such as

sociations have always been recognized as having an associate and

quasi existence in law, with power to hold land and build appropriate

houses, and of course with power to acquire rights by contract and to

vindicate them. And if the English common law forms are insufficient

for such cases, we admit the infusion into our law of the plain equity

principle that allows a committee of voluntary societies to sue and be

sued as representatives of the whole. (1 Bro. C. C, 101; 13 Ves., 544 ;

Story's Eq. PL, § J 16.) There is, therefore, no difficulty about sus
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taining this action, if it has a contract to rest upon. In the present

case the association was not finally formed, nor the erection of a house

concluded on, until after the death of Ellis Phipps, one of the subscri

bers ; and these facts raise the question, Was there a complete and

binding contract at the time of the death of Ellis Phipps ? If there

was not, his administrators would not be bound by the mchoate agree

ment, and they would have no right to make it complete. They are

bound to perform his contracts, not to complete his proposals.

This subscription paper refers to the general desire to have a house

of worship, and declares "that in order to ascertain the amount of

means that could be depended upon for this purpose," the subscription

is made with the understanding that when enough is thought to have

been subscribed, a meeting of the contributors should be called " for

the purpose of choosing a building committee, and making such other

arrangements as may be agreed upon."

Here was no association, when the subscription was commenced, to

whom a promise could be made. The paper was itself the first step

toward the formation of an association, and the means of ascertaining

its feasibility. It sets out as an experiment, and we can not say that

there was a complete contract by the first or second or twentieth or

even by the last subscriber, unless we can say that there was an asso

ciation formed by them that could claim its performance.

There can be no contract without correlative parties, and it is gen

erally essential that there be something more than a moral duty as the

bond of the relation and basis of the promise. Where the undertaking

is entirely one-sided, there is no right of enforcement. There can be

no relation without correlation. An engagement to subscribe for the

benefit of an association is necessarily a mere proposal, and therefore

revocable until the association is formed. It is a promise of each for

the benefit of the associate whole, and remains unattached and incom

plete until the association is complete. Until then there is no one to

accept the proposal, and in this case it was withdrawn by the death of

the subscriber before its acceptance. After his death his administra

tors could not and ought not to regard the proposal as open to accept

ance. If, however, the association had been formed, and a contract

for a lot or for a building entered into, on the faith of such subscription,

in the lifetime of the subscriber, and with his express or implied con

sent, he, and of course his representatives, would have been bound to

pay the subscription.

Judgment reversed.

CONTRACTS. STATUTE OF FRAUDS.

The -written memorandum of a contract for the sale of real estate, which is required by the statute
of fruuris in Pennsylvania, must state the consideration, as well as describe the subject-matter
of the sale.

[Soles vs. Bickman ; 20 Penn. St. R., 180.]

This was an action of ejectment by Hickman against Soles. It

seems that Soles purchased the- lot in suit of one Brown, who claimed
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under a tax title, by parol, for $175, part of the purchase money to be

paid on July 4th, 1849. Brown having in the mean timo died, he paid

the money to his daughter and devisee, Martha Ann McGonigle, tak

ing the following receipt :

" Alleoheney, 4th July, 1849.

" Received of Andrew Soles thirty dollars, on account of part pay

ment of a lot in McKeesport, No. 47.

her

" Martha Ann ixj McGonigle."

mark.

Lowrie, J.—The question here is, will the court enforce specific

performance of an agreement for the sale of land, of which there is no

written evidence, except a receipt for part of the purchase money, de

fining the lot sold, but not defining the price or any other terms of

sale ?

The statute of frauds answers the question in the negative, when it

declares that no estate granted by parol shall, either in law or equity,

have any other effect than as an estate at will. This receipt is written

evidence that there was an agreement of some sort about the lot, and

that it has been partly performed. But it does not inform us of the

terms of the agreement, and without this it is impossible to enforce it.

With or without the statute of frauds, an agreement with unknown

terms is void. We may know that there was an agreement, but with

out proper evidence of its terms our knowledge is useless, and such is

this case.

In strictness, the agreement ought to be written ; but we regard the

law as satisfied if we have written evidence of all the parts of a com

plete parol agreement. But that we have not here. A contract is as

much -void when the consideration, as when the subject, is undefined.

Where the parties have left either uncertain, the contract is legally in

complete, and therefore void. When the law requires the contract to

be in writing, it means that the complete contract must be proved by

the writing. That is not a written contract which is not self-sustaining.

It is verbal if it requires verbal testimony to sustain it, by proving any

essential part of it. So far as I know, this has been the uniform course

of the decisions. (Sugden on Vendors, 89 ; 1 Johns. Ch., 273 ; 14

Johns., 15; 13 »4., 297; 3 ib., 210 ; 2 Des., 188; 4 Bibb, 102 ; 2

Wheaton, 336 ; 11 Ves., 550 ; 12 ib., 446 ; 1 ib., 326 ; 15 ib., 552 ;

1 Sch. & Lef., 22 ; 2 ib., 381 ; 1 Atk., 12 ; 5 Mason, 414 ; 15 Verm.

Rep., 685 ; 7 Port., 73 ; 3 McCord, 458 ; 6 Alabama, 204.) And such

is the course of decisions on other parts of the statute not in force with

us. (5 Bar. & C, 583 ; 4 Bos. & Pul., 252 ; 4 Barn. & Aid., 595 ;

5 East., 10 ; 4 Conn., 442.) On this principle the cause was decided

below.

Judgment affirmed.
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CONTRACTs. EVIDENCE OF PARTNERSHIP. «

8. and B. contracted to make a tour of the United Slates, for the purpose of siving concerts. By
thf terms of their agreement 8. was to receivt from B. one third of the proflts ; and in the coarse
of the tour 3. was accustomed to style biinaeir " agent" of B—fiM, no partnership. '

[Bull vs. Sckuterth; 2 Md.R., 38.]

This was an action of assumpsit, brought by Schuberth against Bull-

It appears that Ole Bull, the celebrated violin player, and Schuberth,

a music dealer in Hamburgh, Germany, agreed to make a musical tour

through the United States, and accordingly executed a written agree

ment to that effect, by which it was agreed that Schuberth should ar

range and direct the concerts, receiving therefor one thir#Lof the nett

proceeds of each concert, with a proviso that if they amounted in any

one concert to over four thousand francs, then he should receive one-

fourth only, and that Ole Bull on his part should play at such concerts

as Schuberth might arrange. This action was brought by Schuberth

to recover one third of the proceeds of three concerts, two of which

took place at Baltimore and one at Washington. A verdict was ren

dered for the plaintiff, and the defendant appealed. Several points

were raised and discussed by the learned judge who delivered the

opinion, but the only question of any very general interest was, whether

the contract established a partnership, which precluded an action at

law between the parties.

Mason, J.—The existence or non-existence of a partnership, as be

tween the partners themselves, must be gathered from the intention of

the parties, and the court, in arriving at that intention, must form their

conclusions from deductions drawn by analogy from principles of law,

applied to the facts and circumstances developed in the case. (Kerr vs.

Potter, 6 Gill, 404.) It is true that there are certain expressions em

ployed in the contract, which, standing alone, might indicate a purpose on

the part of the contracting parties to regard this adventure in the light

of a partnership transaction. But this inference is rebutted by certain

other facts which conclusively settle, in our judgment, that the parties

did not design that the contract should have such an interpretation or

effect. In the first place, by the terms of the agreement itself, it is

provided that Schuberth was to receive one third of the nett proceeds

from Mr. Bull. Now, if this was a partnership, each party would have

an equal right to claim his respective share of the profits, independent

of the other. Instead of this, the relation of principal and agent is

clearly recognized by requiring the plaintiff to look to Bull for remune

ration for his services. In addition to this, Schuberth, before this suit

was brought, and before he could have any motive in creating such an

impression, expressly styles himself the agent of Bull. Again, Bull,

in conversation with the witness, stated that he "had dismissed Schu

berth, and had employed another agent," which manifestly indicated

that he regarded Schuberth only as an agent or servant, and as such

could dismiss him at any time. The mere fact that the remuneration
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of^the plaintiff was to depend upon the contingent profits of the con

certs, does not, of itself, create a partnership. This is not, by any

means, an uncommon mode of paying agents and servants, and it is not

regarded in the books as necessarily creating a partnership relation

between the parties, in the absence of other circumstances indicating

such an intention.

REAL ESTATE BROKERAGE. BROKER'S AUTHORITY.

An authority glven to a broker to tell real estate, does not include an authority to sign the vendor's
name to the contract.

[Coleman ig. Garrigues. New York Supreme Court. Not yet reported.]

. This was an action against Garrigues and others, the heirs of one

Secor, to compel specific performance of an alleged agreement to sell

real estate. The agreement was made through an agent, whose au

thority was denied by the defendants. It was in evidence that Secor

told the agent that if he could get $3,000 cash on delivery of the deed,

he might close the bargain. Upon this authority the agent signed an

agreement in the name of Secor, selling the property for $3,000 cash

on delivery of the deed. This action was brought to compel a specific

performance of this agreement. Judgment was rendered for the de

fendant, and the plaintiff appealed.

Mitchell, P. J.—The general agency of brokers in real estate is

limited to finding a buyer or borrower who will assent to the terms of

the seller or lender, and then bringing the parties together. The

owner of real estate who authorized a broker to sell his land would be

surprised to find a broker assuming to sign a contract for the sale, and

the buyer would be no less surprised to find his name affixed by a

broker to a contract to buy. In dealing in real estate, the authority to

sign the contract is never understood to be granted from a mere au

thority to make a bargain. The proposed purchaser may be one with

whom the seller would be very unwilling, for various reasons, to have

any dealings. The power of the broker is, therefore, thus practically

limited, and he does not exercise nor does he possess the power to sign

the name of either of his principals.

Again, a contract for the sale of real estate needs the skill of a law

yer. After parties have verbally agreed, one to buy and the other to

sell real estate, much still remains to be done before there is " a con

currence of minds." Who is to receive the rent in whole or in part?

Who is to pay the taxes for the current year in whole or in part 1 If

the house be burnt down is the contract still to be carried out 1 If so,

who is to have the benefit of the insurance ? What covenants are to

be in the deed 1 These are matters which the law may supply when

the parties do not; but they are matters in which it is well-known that

the parties are apt to differ after they have agreed upon the price, and

that circumstance makes it necessary that they be brought together be

fore a binding bargain be made, unless they directly authorize their

agents to sign for them.

VOL. II.—31



482 Condensed Reports of Recent Cases. [July.

An agent within the meaning of the statute of frauds, who can sign

the name of the owner of lands to a contract for the sale, is not one

who has a mere authority to make a bargain for the sale, but one who

is made the owner's agent to sign his name to the contract. That

agency may be by parol, but it is not included in a mere authority to

sell.

Judgment for the defendant affirmed, with costs.

HATE OF INTEREST. LENDER'S HAZARD.

A note payable in specified bank notes, with twelve and a half per cent interest, is not nsnrloos,
although there 10 no evidence that the bank notes are worth less than their nominal value.

[Stevenson vs. Unkefer ; 14 HI. R., 103 ]

This was bill filed to foreclose a mortgage given as security for the

payment of the following note :

" $800. Three years after date I promise to pay to Samuel Steven

son, or order, eight hundred dollars in Baltimore bank notes, with

twelve and a half per cent, interest, the interest to be paid annually,

for value received of him this first day of January, eighteen hundred

and forty. The above note is given in lieu of one said to be lost, the

amount and date the same."

This note was signed by Basil D. Stevenson, the defendant. Sam

uel Stevenson, the payee, having died, this action was brought by Unk

efer, as his executor.

The defendant plead usury ; and this was the only defense set up.

At circuit a decree was rendered for the plaintiff for one thousand two

hundred and seventy-three dollars, with costs, from which the defend

ant appealed.

Caton, J.—This note was for $800, payable "in Baltimore bank

notes," with twelve and a half per cent, interest ; and the question is,

Was this usurious ? The rule of law is well settled, that when the payee

takes a risk, by which he runs the hazard of losing the principal sum, or

of receiving less than the sum originally due, with lawful interest,

it is not usurious for him to stipulate for or receive more interest than is

prescribed by the statute. (Cummings vs. Williams, 4 Wend., 679 ;

Spencer vs.Tilden, 5 Cowen, 144 ; Hall vs. Haggart, 17 Wend., 280 ;

Sharpley vs. Hurrell, 3 Croke ; Hombert vs. Fitch, Kirby, 265.) But

it must not be understood that every hazard which the lender takes

will justify him in taking usurious interest, for he who lends money

can never know with absolute certainty that it will ever be repaid. It

has been always held, that the risk necessarily incurred by every cred

itor, of the death or insolvency of the borrower, is not such a hazard as

will authorize the lender to stipulate for more interest than is author

ized by the statute of usury. (Colton vs. Dunham, 2 Paige, 273.)

But this principle does not extend so far as to prevent the owner of a

note originally untainted with usury from selling it at as great a dis
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count as he pleases without making the transaction usurious ; and a ma

jority of the court in the case of Cram vs. Hendricks (7 Wend., 569)

held that the indorsement of the note by the person who transferred it,

did not make the transaction usurious ; but his liability upon the in

dorsement was limited to the amount of money actually received, with

legal interest.

In the case before us, there was no doubt a palpable and substantial

risk run by the payee of the note. The maker had a right to discharge

the debt in Baltimore bank notes at their nominal value, and in this ac

tion no more than their real value could be recovered. (Dunlap vs.

Smith, 12 Illinois, 399.) It is not necessary now to say whether it

was-the right of the payer to make the payment in the most deprecia

ted of those notes, had there been a difference in their value, or whether

he would have been liable to the extent of the most valuable. It is

enough to know that, like every thing else except money, their value

was liable to fluctuate, and that in the course of commercial changes

they might become greatly depreciated, if not almost valueless in the

market, by the end of the three years for which the credit was given,

so that the lender would lose more than the whole interest agreed to

be paid. With such a contingency, the authorities are uniform, that

the excessive interest stipulated for did not infect the transaction with

usury. In form, it is true, this was a loan, but the real character of

the transaction was more in the nature of a speculation in bank paper

than a loan of money. For eight hundred dollars paid down, one party

agreed to pay to the other, at the expiration of three years, so many

dollars in Baltimore bank notes, whether their value might be more or

less. Upon the trial, there was no evidence showing that they were

worth less than their nominal amount, and hence the judgment was not

for too much, and the defendant below had no just cause of complaint.

The judgment of the circuit court must be affirmed.

EVIDENCE. ENTRIES IN SHOP BOOKS.

The plaintiff's clerk copied entries of goods sold, from the drayman's delivery-hook every Saturday
night, and the charfree so copied were afterward compared and corrected by the drayman and
himself— tleUl, that the hooka containing these entries were Inadmissible to prove the delivery

of the articles charged, when unsupported by the testimony of the drayman.

[Kent vs. Garvin. Massachusetts Supreme Court Not yet reported.]

This was an action of assumpsit to recover the value of several bar

rels of ale alleged to have been sold and delivered to the defendant.

The plaintiff offered in evidence his book of original entries, together

with the testimony of the clerk who kept the books. He testified that

he took the entries in the book offered in evidence from the drayman's

delivery-book every Saturday night ; that the drayman read them off

to him, and he copied them into the book ; that the drayman again

read them from the delivery-book and compared them ; that this was

done in the present case, and that the drayman was now in California.

The introduction of the book was objected to on the trial, but the ob-
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jection was overruled, and a verdict was rendered for the plaintiff.

The defendant appealea.

Bioelow, J.—It has long been the settled law of this common-

. wealth, that it is not a valid objection to the competency of a party's

book, supported by his suppletory oath, that the entries therein were

transcribed from a slate or memorandum-book in which they were first

entered for a temporary purpose, although the entries on the slate or

memorandum were made by a person other than the party who copied

them on to the book. In such cases the entry of the charges in the

regular day-book of the party is deemed to be the first and original

entry, and as such, competent proof, with the oaths of the party, of the

charges therein made. (Faxon vs. Hollis, 13 Mass., 427; Smith vs.

Sanford, 12 Pick., 139; Ball vs. Gates, 12 Met., 491; Morris vs.

Briggs, 3 Cush., 342.) But in all these cases it will be found, that

in addition to the oath of the party who made the entries on the day

book, the testimony of the person who made the entries on the slate or

memorandum-book was adduced to prove that articles were delivered

or work performed of a character similar to those charged on the day

book, at or about the time of the entries therein. The charges in the

book, supported by the oath of the party making the entries, are often

the only evidence of dates, items and amounts, which individuals can

not well retain in their memories. The case at bar goes beyond any

adjudged case. The attempt is here made to put in evidence the book

of a party, supported by the oath of his clerk who made the entries,

for the purpose of proving the sale and delivery of articles made by a

third person in the employment of the plaintiff, whose evidence is not

produced in support of the charges ; nor is any evidence offered from

any source other than from the book, to show that at the time the

charges were made, any articles, similar in character to those charged,

were delivered by the plaintiff to the defendant. It is manifest that

here an important link in the chain of evidence is wanting. The

clerk who made the entries had no knowledge of the correctness of

any charge on the book. All he can say is, that the drayman who de

livered the articles for the plaintiff, gave to him from his memorandum-

book the items which were entered on the book. The case, therefore,

rests on the mere unsupported statement of a third person, whose fidel

ity and accuracy there are no means of ascertaining and testing. It

is in its nature mere hearsay testimony. To permit the books of a

party to be competent proof under such circumstances, would be ex

tending the rule applicable to this anomalous and dangerous species of

evidence quite too far.

Defendant's exceptions sustained, and verdict set aside.
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CONSTRUCTION OF WILt. MANUMISSION.

B. left a will containing a bequest to his negro woman C , that she should go free at the age of thlrry-
elx years, both the and her increase, together with a similar bequest of freedom to ber child
then living—Held, that her afterborn children were not entitled to freedom until they should re
spectively become thirty-six years old.

[Linstead vs. Green ; 2 Md. R., 82.]

This was a petition for freedom filed by the appellee, who was the

slave of the appellant. She claimed her freedom under the two fol

lowing items of the will of Ignatius Bright :

" Item.—I will and bequeath my negro woman Caroline to be and

go free at the age of thirty-six years old, both she and her increase,

she being at this time seventeen years old.

" Item.—I will and bequeath my negro boy Joshua to be and go free

at the age of thirty-six years old, he being at this time four months

old."

The petitioner was a child of the negro woman Caroline, and was

not at the time of filing the petition thirty-six years old. A verdict

was rendered for the petitioner, and the defendant appealed. The

only question raised in the opinion of the court was as to the proper

construction of this will.

Le Grand, C. J.—The rule of construction which obtains in all

cases is, that the intention of the testator must prevail, unless it be

opposed to some principle of, or to the policy of the law. This being

so, we are then to determine what was the intention of the testator,

in this respect, as displayed in his will. It is contended on behalf of

the petitioner that the testator designed to manumit his slave Caroline

when she should attain the age of thirty-six years, and her issue when

the period arrived at which Caroline would be thirty-six years old.

To this view we can not assent. Did the first item which we have

quoted stand alone, there might be room for ingenious philological dis

cussion as to the intention of the testator ; but we think, when it is

considered in connection with the succeeding clause, the intention of

the testator becomes manifest, and is, that he designed to manumit

Caroline when she should become thirty-six years old, and also, to

manumit each and every of her children when they should respectively

attain the same age, and not before. We are aware that this interpre

tation of the language is deemed opposed to that given in Hart vs.

Fanny Ann (6 Monroe, 49), a case, in its general character, much re

sembling the one before us. With all respect for the judgment of that

learned court, we can not admit its authority in this instance.

In the case before us, wherever Caroline or her child Joshua are

mentioned by name, the age of thirty-six years is clearly and explicitly

designated as. the age at which each of them is to be entitled to her

or his freedom, and from this circumstance but one conclusion can be

properly drawn, and that is, that he had fixed in his mind the age of

thirty-six years as the proper age at which each of his slaves should
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go free. At the time of the making of his will, the proof shows that

Caroline had but one child, Joshua, who was then four months old,

and the testator, in forming his will, deals eo nomine with all his slaves

then in esse, designating, in language beyond all dispute, the age of

thirty-six years as that at which each of them should be entitled to

freedom. In the absence of supposable reason for a different inten

tion in regard to children thereafter to be born, we are forced to give

such a construction to the first item of the will which we have quoted

as will conform it to what is the manifest intention of the testator in

regard to Caroline and her child living at the same time the will was

proclaimed. In doing this, we but indulge the privilege which it is

admitted on all sides belongs to the court, to transpose the words of

the will, so as to make them read in a manner conformable to what

appears to be the general and predominating intention of the testator.

All the difficulty of interpretation which the first item presents grows

out of the location in it of the words, " both she and her increase."

Situated as they are in the sentence, the latter clearly is susceptible

of two meanings, of the correctness of each of which much may be

said ; but by transposing these words so as to introduce them after the

word " Caroline," the whole instrument is made consonant in all its

parts, and the wish of the testator effectuated. These words, thus

transposed, would make the clause read as follows :

" Item.—I will and bequeath my negro woman Caroline, both she

and her increase, to be and go free at the age of thirty-six years old,

she being at this time seventeen years old."

In thus translating the will of Ignatius Bright, we give to it not

only the meaning of the testator, as we understand it, but also observe

the policy of the state as indicated in its legislation. The proof in

the cause shows that Caroline had other children than the petitioner

and Joshua. It is but fair to suppose that the testator contemplated

that Caroline would have children up to the period fixed for her manu

mission, and it is equally just to suppose, that in regard to the children

born within a period near to the time designated for her manumission,

that he did not design to cast them unprotected upon the world. The

13th section of the .act of 1796, ch. 67, forbids the manumission of any

slave who shall not be, at the time of manumission, " able to work and

gain a sufficient maintenance and livelihood ;" and the court of appeals

have recognized the binding force of these words of inhibition on the

acts of testators (Hamilton vs. Cragg, 6 Harr. & John., 18). We

are clearly of opinion that the petitioner is not entitled to her freedom.

Judgment reversed. .
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ESTATES TAIL. PARTITION.

A bequest to one in fee, with a subsequent limitation to his issue, does not create an estate tail.
, Conns have no power to decree a sale in partition which will affect the rights of persons not in

MM.

[ Woodham vs. Maverick. New York Supreme Court, 1864. Not yet reported.]

Peter R. Maverick died in 1811, leaving a large estate to his widow

for life, with a remainder over to his five children and two grand

children. In 1844, and during the widow's life, one of the grand

children died, leaving her interest in the property to her two brothers

and three sisters, in unequal proportions, to have and to hold the same,

their heirs and assigns forever, and should any of the devisees die, leav

ing issue, the issue to be entitled unto and to take the share of their

parent ; but should such devisee die without issue, such share teas to be

divided among the brothers and sisters of such devisee in equal propor

tions.

Mrs. Munn, one of the children, also died in 1844, leaving her share

in the property to the same devisees, in different proportions, in the

same manner precisely.

After the death of Peter R. Maverick's widow, a suit was commenced

for the partition of the property, and under a decretal order of the court

the property was sold to the highest bidder at public auction. In the

course of the examination of the title, some question arose as to the

validity of the sale, and the purchaser moved to be released from his

purchase, on the ground that the proceedings under which the sale

was had were invalid, and the title consequently bad.

Clerke, J.—The purchaser objects to the title, and asks to be re

leased from his purchase, and the plaintiffs apply, on their part, to

compel the party to take title.

The counsel for the plaintiff contends that the wills of Ann Munn

and Harriet M. Woodham devise absolute estates in fee simple to the

devisees therein named, and that the limitations attempted to be created

therein are invalid, on the ground that before the revised statutes

they would have been void, because they are limited upon an indefinite

failure of issue, and that the estates given in those devises being estates

tail are converted into fee simple estates absolute, by force of the

statute abolishing entails.

It did not, however, always follow under the former rule, that the

words, " dying without issue," imported a general failure of issue, so

as to make the limitation over of a term void. In many cases of exec

utory devises, the court of chancery seized on any circumstance that

indicated the testator's intention to confine the generality of the expres

sion to a dying without issue living at some person's decease—thus

effectuating the devise. It is, however, unnecessary to refer to author

ities on this subject, as the statute expressly declares that the words

heirs or issue, in such forms of expression, shall mean heirs or issue

living at the death of the person named as ancestor. (1 R. S., 724,

$ 22, marginal.)
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But the counsel maintains that, under the rule in Shelly's case,

those devises would have created an estate tail, which, by force of the

statute abolishing entails, are converted into fee simple estates abso

lute. This is a mistake. In the nicely drawn and purely artificial

distinctions produced by the necessities and anomalies of a system too

burdensome for us or our fathers to bear, one word made a most im

portant difference. It was only to the word "heir" that the rule in

Shelly's case applied ; but " issue" was scot free, although it may be

identical in meaning. (4 Conise, 261.)

Thus, if the grant is to the father for life, remainder to the issue of

his body, the remainder is good, and the father has a life estate only ;

but substitute " heirs" for " issue," and you would give him a fee under

the rule m Shelly's case.

Is there any other reason for supposing that the first takers under

the devise in question have a fee simple absolute ? No life estate—

eo nomine—is given to the first takers ; but, on the contrary, the estate

is given, in express words, to them their heirs and assigns. Have

they, therefore, a fee simple absolute, notwithstanding that their estate

is limited over to their issue by a subsequent clause 1

Where a testator has given the absolute ownership and disposal of

the property, a limitation over, repugnant to the ownership and disposal,

is void. (Jackson vs. Bull, 2 J. R., 19; Kelmer vs. Shoemaker, 22

Wend., 137; McLean vs. McDonald, 2 Barbour's (S. C.) R., 534;

Jackson vs. Robbins, 16 J. R., 169, and numerous other cases.) But

in all these cases, the power of unqualified disposition of the property

was given either by implication or in express terms. But the mere

formal use of the words " heirs and assigns forever"—words ordinarily

creating a fee—when, at the same time, there is a limitation over, to

take effect on the death of the devisee, is good as an executory devise.

(Wilkes vs. Sion, 2 Comst., 333 ; Jackson vs. Christmas, 4 Wend.,

277; Jackson vs. Thompson, 6 Cow., 178; Jackson vs. Stoats, 11 J.

R., 337; Anderson vs. Eden, 16 J. R., 383.)

In the case before us, the fee is, in terms, given to the first takers,

but without any additional words of unqualified disposition over the

property to warrant us in pronouncing subsequent limitations over, as

substantially at variance with the words first employed. The repug

nance is only apparent, and in the form of the expression.

I am therefore of opinion that the first takers under the devises in

question have only an estate for life, with remainder to their children,

if there shall be any living at their death ; so that persons not yet in

existence may be entitled to a future estate in the premises, for the

partition of which this suit has been instituted.

The next question, then, and a very interesting and important one, is

this :

Has this court power to make a decree for sale, which will cut off

or affect the rights of persons not in esse ?

After considering the powers given to the court by the statute, and

showing that this power was not included among them, the learned

judge proceeded as follows :

Does such a power spring from any of the inherent powers of this
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court ? The jurisdiction transferred to the supreme court from the late

court of chancery never comprised any such power. That court did

not possess any original jurisdiction, even in mere partition. It was a

proceeding at law ; and it is only since the 31 Henry VIII., c. 1, that

the court of chancery made partition between joint tenants and tenants

in common (1 Ves. & Bea., 555), and since the 32 Henry VIII., c. 32,

that it has granted such relief in behalf of a tenant for life (6 Ves., 498)

or for years. (1 Ves. & Bea., 551.)

Since those statutes, courts of equity, to acquire jurisdiction in such

cases, assumed that joint tenants and tenants in common became trus

tees for each other. There were also insurmountable difficulties at

tending proceedings of partition at law, where the plaintiff was obliged

to prove his title precisely as he declared, and the interests of all the

parties in the manner exactly as prescribed by the statute ; while in the

court of chancery sufficient evidence may be derived from the admis

sions of the defendants on oath, and when the record itself, or the

pleadings, did not contain the information, it could be referred to a

master, to ascertain the respective interests of the parties. By analogy,

therefore, to its jurisdiction in dower, it allowed a partition to be ob

tained by bill. Its authority, however, in this respect, was regulated,

in a great measure, by the extent of the power of courts of law upon a

writ of partition ; and the statutes to which I have referred, not apply

ing to copyholds, the court of chancery would not interfere to compel

a partition of such property. The earliest instance, it is said, of a bill

of such partition, was in the reign of Queen Elizabeth. (1 Mad., c.

198 ; Harg. Co. Litt., 169 A.) And such bills became frequent in the

reign of James II. At length the jurisdiction was,. by usage, so firmly

established, that a party was entitled to proceed in a court of equity in

all cases where he could proceed by law. It was, indeed, insisted that

he could proceed in such a court even where a writ of partition would

not lie at common law. (Swan vs. Swan, 8 Price, 519.) Certainly,

whenever one of the parties interested was an infant, or when the

estate of either was in remainder or reversion, after the court had as

sumed this jurisdiction, it was always necessary to file a bill.

But the court never thought of claiming the power to decree a sale,

even when all parties who might be interested were in being, and were

adults ; and even now in England, since the abolition of the writ of

partition at law (by 3 & 4 William IV., c. 27, $ 36), where courts of

equity have exclusive jurisdiction of the subject, they can not decree a

sale. The power to sell, possessed by our courts, is given solely by

the statute.

In the present case, as by the wills of Mrs. Munn and Miss Wood-

ham, there are contingent interests in this property to which persons

not yet in being may be entitled, and as this court can not decree a

sale affecting such interests, the purchaser can not receive a good title.

I am therefore of opinion that he ought to be discharged from his

purchase, and that the deposit paid to the referee should be returned

to him.
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DOWER. RIGHT OF REPRESENTATIVE TO ARREARS.

Where a widow Bled i bill (gainst the alienee of her husbnnd, to recover dower, but died before
any decree was pronounced—Held, that her personal representative could not recover rents and
profite of the estate aocruing between the commencement of the suit and the death of the widow.

[Tumey vs. Smith; 14 HI. R., 242.]

The plaintiff, Turney, was the administratrix of one Keziah Arnett.

In February, 1852, Keziah Arnett filed a bill against the defendants,

Smith and others, to recover dower in certain real estate of which her

husband was seized during coverture, but which was aliened before his

death. During this suit she died intestate, and the plaintiff then filed

a supplemental bill, praying that the defendants account for one third

of the rents and profits from the commencement of the suit until the

death of the widow. A decree was entered, dismissing this bill, and

from this decree the plaintiffs appealed.

Treat, C. J.—The right to dower of course terminated on the death

of the widow. The only question is, Can her personal representative

recover mesne profits from the time the dower was demanded ?

Damages for the detention of dower were not recoverable at the com

mon law, but were given by the statute of Merton, where the husband

died seized of the estate. After the passage of that statute, the widow

recovered damages as against the heir, but not as against the alienee

of the husband. The damages being a consequence of the recovery

of the dower by the widow, could only be assessed when there was a

judgment in her favor. The widow lost her damages if the heir died

after judgment, and before they were assessed ; and the damages were

also lost to her personal representative if she died before they were

ascertained. Such was the rule at law. (Bacon's Ab., Title Dower,

let. I ; Mordant vs. Thorold, 1 Salkeld, 252.)

But a different rule prevailed in equity. The widow might establish

her right to dower at law, and then go into equity, and compel the

representative of the heir to account for the mesne profits ; or she

might resort to equity in the first instance, and have an assignment of

damages in the same proceeding. If she died after establishing her

right to dower, either at law or equity, her personal representative

could in equity recover mesne profits from the heir or his representa

tive. (Curtis vs. Curtis, 2 Brown's C. R., 620; 1 Story's Eq., $ 625.)

And perhaps the doctrine in equity is, where the widow dies without

establishing her right to dower, that her personal representative may

recover arrears of dower from the heir or his representative. However

that may be, there is no authority for holding that mesne profits can, in

such a case, be recovered from the alienee of the husband. The precise

question involved in this case arose in Johnson vs. Thomas (2 Paige,

377). The widow filed a bill to recover dower in real estate that had

been aliened by the husband. She died after the cause was submitted,

but before any decree was pronounced ; and her executor applied to

the court to revive the suit in his name, in order that he might recover

mesne profits. The chancellor denied the application, and held, as
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the widow died before her right was established, and as the husband

did not die seized of the estate, that the executor was not entitled to

recover any arrears of dower. It is clear, therefore, that this claim

of the administratrix to mesne profits can not be sustained, either on

the principles of the common law or of equity.

Decree affirmed.

COMMON CARRIERS. THEIR LIABILITIES.

Common carrier! are not liable Tor remote and extraordinary results of their negligence, inch
as oould not hare been anticipated by ordinary skill and foresight.

[Morrison vs. Davis Co. ; 20Penn. St. R., 171.]

This was an action of assumpsit to recover damages for the loss of

merchandise, shipped in Philadelphia and to be delivered in Pittsburg,

by the defendants, who were common carriers.

Upon the trial it appeared, among other things, that the defendants'

canal boat in which the goods were carried, was wrecked below

Piper's dam, by reason of the extraordinary flood in the Juniata division

of the Pennsylvania canal, in the fall of 1847 ; and further, that the

boat started on its voyage with one lame horse, and that by reason

thereof great delay was occasioned in making the voyage, and that had

it not been for this, the boat would have passed the point where the

accident occurred before the flood came, and would have arrived safely

and in time.

Lowrie, J.—It is insisted by the plaintiff that inasmuch as the neg

ligence of the defendants in using a lame horse for the voyage occa

sioned the loss, therefore they were liable. The court refused so to

instruct the jury, and this is one of the principal assignments of error.

In answering this question we must assume that the proximate cause

of the disaster was the flood, and the fault of having a lame horse was

a remote one, which by concurring with the extraordinary flood became

fatal. We assume that the immediate cause had the character of an

inevitable accident ; but that this cause could not have affected the

boat had it not been for the remote fault of starting with a lame horse.

The question then is, Does the law treat this fault and the consequent

delay as an element in testing the inevitableness of the disaster at

Piper's dam ? We think it does not.

In any other than a carrier case, the question would present no diffi

culty. The general rule is, that a man is answerable for the conse

quences of a fault only so far as the same are natural and proximate,

and as may, on this account, be foreseen by ordinary forecast ; and for

those which arise from a conjunction of this fault with other circum

stances that are of an extraordinary nature.

Thus, a blacksmith pricks a horse by careless shoeing ; ordinary

foresight might anticipate lameness, and some days or weeks of unfit

ness for use ; but it could not anticipate that by reason of the lameness

the horse would be delayed in passing through a forest until a tree fell

and killed him, or injured his rider ; and such injury would be no
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proper measure of the blacksmith 's liability . The true measure is in .

dicated by the maxim causa proxima non remota spectata .

It is on the same principle that insurers against the perils of the sea

are not liable for a loss immediately arising from another cause, though
by the perils of the sea the ship had sustained an injury withoutwhich

the loss would not have taken place. (12 East, 648 ; 2 , Bing., 205 ;

12 Mass., 230 .) And on the other hand, the insurers are liable in case

of a loss produced by the perils insured against, though the loss would

not have happened had it not been for remote negligence by the master

or crew . ( 3 Sumner, 270 ; 14 Mees. & W ., 476 ; 8 ib ., 895 ; 11 Pe

ters, 213 ; 5 Barn. & A ., 171 ; 7 Barn . & C ., 214 ; 2 Camp., 149.)

The case of a deviation is no exception to this rule ; for there the

insurer is not liable because that act makes a different voyage from the

one insured .

There are often very small faults which are the occasion of the most

serious and distressing consequences. Thus, a momentary act of care

lessness set fire to a little straw , and that set fire to a house, and by

an extraordinary concurrence of very dry weather and high winds,

with this fault one third of a city (Pittsburg) was destroyed . Would

it be right that this small act of carelessness should be charged with
the whole value of the property consumed ? On the other hand, these

very small acts are often the cause of incalculable blessings. A bucket

of water promptly applied would have saved all that loss ; but the
amount saved would have been no proper measure of reward for such

an act. There are thousands of acts of the most beneficial conse

quence that receive and deserve very little reward, because in them

selves and in their purpose they have very little merit.

Now there is nothing in the policy of the law relating to common

carriers that calls for any different rule as to consequential damages to

be applied to them . They are answerable for the ordinary and proxi.

mate consequences of their negligence, and not for those that are re

mote and extraordinary ; and this liability includes all those conse

quences which may have arisen from the neglect to make provision for

those dangers which ordinary skill and foresight are bound to anticipate .

Though they are held to the strictest care , as to the sufficiency of their

ship and other vehicles, and the custody of the goods, yet no greater

foresight of extraordinary perils is expected of them than of other men ,

and no greater penalty is visited for its failure. The consequence

which ordinary foresightmay anticipate from an insufficient ship is that

all the goods may be lost ; their value is, therefore , the proper measure

of the damage. But the ordinary consequence of the fault charged in

this case is the loss of time, and the penalty is measured accordingly ,
even though a concurrence of other extraordinary circumstances has

greatly increased the extent of the loss . The law does not make this

delay an element in testing the inevitableness of the final disaster. ,

( 14 Wend., 215.) So far, therefore, as relates to this question, there .

was no error, and the judgment as to it must be affirmed.

The judgment of the circuit, however , was reversed, and a new trial

granted upon other grounds.
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RAILROADS.—RIGHTS OF ADJACENT LAND OWNERS.

Alter the assessment and payment of damages by a railroad company for the right of way across
a person's luud, such person has no right to build cattle guards acmes ilie road without the com
pany's permission, nor are the company under obligation to build fences on either side of the
road.

[Mlon and Sangamon S.R. Co. vs. Baugh ; 14 111. R., 211.]

This was an appeal from an assessment of damages for the com

pany's right of way over Baugh's land. On the trial in the circuit

court the judge instructed the jury " that after the assessment and pay

ment of damages in the case, the railroad company will not be bound

to make fences for Baugh on either side of the road, or to make cattle

guards for him across the road ; nor will Baugh have a right without

the consent of the company to make cattle guards across or under

said road." The jury rendered a verdict of $480 damages for the

plaintiff, and the defendant appealed.

Trumbull, J.—This case involves two propositions. First, whether

after the assessment and payment of damages by the railroad com

pany for the right of way across a person's land, such company is

bound to make fences for the owner on either side of the road ; and

secondly, whether the owner has authority, without the company's

consent, to make cattle guards across or under the road.

We know of no principle of the common law, and there is certainly

no statute which compels one person or corporation to fence the land

of another. It was never supposed, when a public highway was laid

out, that the owners of lands over which it passed would have any

right to require the authority by which it was constructed to inclose it

by fences. And yet there is no distinction in principle between the

obligation to fence a public highway and a railroad ; and the obligation

to construct cattle guards, which are a species of fence, is of the same

character.

Upon the second point, it is clear, that after the condemnation of

the land and the payment of the damages, the proprietor of the land

over which the road passes would be prohibited from placing any ob

struction upon it. Is the making of a cattle guard across or under a

railroad an obstruction to it, or to the free use of the land condemned

for the right of way of such road ? The land condemned in this in

stance was sixty feet wide, only a small part of which would, in or

dinary cases, be actually occupied by the track of the road, though it

might be necessary at times to occupy the whole space for the con

struction and repair of the road, and its convenient use. In the con

struction of a cattle guard, it would be necessary to extend the fences

on either side of the track of the road quite up to it, and this of itself

might, and often would be, an obstruction to the free use by the rail

road company, of the land condemned. But to construct the cattle

guard across or under the road would be an interference, temporarily

at least, with the track itself, as it would be necessary to excavate be

neath the rails, and while the work was being done, and the necessary
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supports bemg placed underneath, the road could not be used. To al

low this to be done without the consent of the company would be to

deprive them, for the time being, of the use and control of their own

road, and of the right of way for which they had paid.

In our view it is wholly immaterial whether the railroad company

acquired a fee-simple estate on the land condemned or not, as the con

struction of cattle guards without their consent would be a clear inter

ference with their right of way over the land, if it were admitted that

the fee still remained in the original proprietor.

Judgment affirmed.

STOCK SUBSCRIPTIONS.—MISREPRESENTATIONS AND CONCEALMENTS.

The directors forming a company and the persons taking; shares cn its formation, are contracting
part ies ; and the latter may avoid the purchase of the shares on the ground of fraudulent repre
sentations or concealments in advertisements issucd by the former. Two cases*

[ I. Puhford vs. Richards; 19. Law & Eq. R„ 887.]

The defendants were the directors of the West Flanders Railway.

In June, 1845, they issued a prospectus of this company, stating its

capital, the facilities for building the railroad, the rich land and the

large population of the country through which it would pass, the great

gains which might be expected from it, and generally setting forth the

advantages of taking stock in it. The prospectus stated that the di

rectors had reserved for themselves, by way of reimbursement for ex

penses, liabilities, and payments already incurred, a commission of

three per cent, upon the capital, and that they had deposited the cau

tion money, and complied with all the conditions rendered necessary

by the Belgian laws under which the company was incorporated, but

neglected to state that they had allotted to themselves 20,000 shares,

and intended to reserve £25,000 as a bonus to themselves out of the

first moneys paid on the deposit of the shares when allotted. The

prospectus further stated that the directors had engaged the services

of a most able and efficient directeur, who had been the chief manager

of the traffic for the Belgian government on the state lines, but omitted

to add, what was the fact, that they had allotted him 4,000 shares and

guaranteed him a salary of £500 a year. The plaintiff, who purchased

a number of shares in the railway company, having discovered these

and some other facts, the statement of which had been omitted in the

prospectus, filed a bill to recover back the deposits which he had paid

on the shares which he had taken, he on his part returning the shares

and accounting for the interest and dividends which he had received

on them.

The Master of the Rolls.—The ground on which relief is asked

is that principle of equity which declares that the willful misrepresen

tation of one contracting party which draws another into a contract

shall, at the option of the person deceived, enable him to avoid or en

force that contract. It will be convenient in the present case to state

my view of this principle before applying it to the facts as they appear
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to be established on the evidence. The basis of this, as well as of

most of the great principles on which the system of equity is founded,

is the enforcement of a careful adherence to truth in all the dealings

of mankind. This principle is universal in its application to cases of

contract. It affects not merely the parties to the agreement, but also

those who induce others to enter into it. It applies not merely to

cases where the statements were known to be false by those who

made them, but to cases where statements false in fact were made by

persons who believed them to be true, if in the due discharge of their

duty they ought to have known or if they had formerly known, and

ought to have remembered, the fact which negatived the representation

made. (Burrowes vs. Lock, 10 Ves. Jun., 470 ; Money vs. Jorden, 21

Law J. Rep. (N. S.), Chanc., 511, 893; S. C. 11 Eng. Rep., 182;

13 ti.,205.) This principle applies to all representations, on the faith

of which other persons enter into agreements ; so that whether the rep

resentation were true or false at the time when it was made, he who

made it shall not only be restrained from falsifying it hereafter, but

shall, if necessary, be compelled to make good the truth of that which

he asserted. The results, however, which flow from the application

of this principle, differ materially in different cases. In the case where

false representation is made by one who is no party to the agreement

entered into on the faith of it, the contract can not be avoided, and all

that equity can then do is to compel the person who made the repre

sentation to make good his assertion as far as may be possible.

In cases, however, where the false representation is made by a per

son who is a party to the agreement, the power of equity is more ex

tensive, and the contract itself may be set aside, if the nature of the

case and condition of the parties will admit of it ; or the person who

made the assertion may be compelled to make it good.

The distinction between the cases where the person deceived is at

liberty to avoid the contract, or where the court will affirm it, giving

him compensation only, is not very clearly defined. This question

usually arises on the specific performance of contracts for the sale of

property ; and the principle which governs the case, though it is in

some instances of difficult application, and leads to refined distinctions,

is the following, namely, that if the representation made be one which

can be made good, the party to the contract shall be compelled, or may

be at liberty, to do so ; but if the representation made be one which

can not be made good, the party deceived shall be at liberty, if he

pleases, to avoid the contract. Thus if a man misrepresents the ten

ure or situation of an estate, as if he says an estate is freehold, which

proves to be copyhold or leasehold, or if he describes it as Bituate

within a mile of some particular town, when, in truth, it is several

miles distant, such a misrepresentation of it, if it can not be made

true, would, at the option of the party deceived, annul the contract ;

but if the property be subject to incumbrances concealed from the pur

chaser, the seller must make good his statement and redeem those

charges. And, even in the cases where the property is subject to a

small rent not stated, or the rent of it is somewhat less than it was rep

resented, and the court does not annul the contract, but compels the
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seller to allow a sufficient deduction from the purchase-money, it does

so on this principle, that by these means he, in fact, makes good his

representation, and that the statement made was not such as in sub

stance deceived the purchaser as to the nature and quality of the thing

bought.

With respect to the character or nature of the misrepresentation it

self, it is clear that it may be positive or negative ; that it may consist

as much in the suppression of what is true as in the assertion of what

is false, and it is almost needless to add, that it must appear that the

person deceived entered into the contract on the faith of it. To use

the expression of the Roman law, it must be a representation daut

locum contractui ; that is, a representation giving occasion to the con

tract, the proper interpretation of which appears to be the assertion

of a fact on which the person entering into the contract relied, and in

the absence of which it is reasonable to infer he would notTiave en

tered into it ; or the suppression of a fact, the knowledge of which it

is reasonable to infer would have made him abstain from the contract

altogether.

The application of these principles remains to be considered. I

entertain no doubt that the persons who take shares in the formation

of a company, and the directors who form it, are contracting parties

to whom the principles I hare stated are applicable, and the prospectus

issued by the directors is a representation qua daut locum contractui.

The plaintiff and the defendants stand in the relation of shareholders

and directors ; the representation which created it was a prospectus

issued on the 5th of June, 1845. I have to consider, therefore, whether

the prospectus so issued contains such representation or such suppres

sion of existing facts, as if the real truth had been stated, it is reason

able to believe the plaintiff would not have entered into the contract. •

The learned judge then proceeded to consider at great length

whether, from the evidence in the case, which was very voluminous,

and the actions of the defendant in connection with the issuing of the

prospectus, there was any proof of actual fraud or intentional misrep

resentation.

The result was that the bill was dismissed with costs.

[II. Jennings vs. Sroughton ; 19 Eng. Law and Eq. R., 420.]

This was a bill filed to set aside a contract by which the plaintiff

became the owner of 719 shares in a mining company, on account of

fraudulent misrepresentations. These representations were contained

in a report of the land agent and surveyor of the company which had

been published by the defendant, and also in some of their advertise

ments. It appeared, however, that the plaintiff had visited and per

sonally examined the mine before completing his purchase. The

mine", however, after having been worked for some time proved unprof

itable; and the plaintiff thereupon filed this bill to recover back the

money which he had paid for the shares.

The Master of the Rolls.—I repeat the observations I made in

Puhford vs. Richards, that persons who take shares on the formation
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of a company, and the directors who form it, are contracting parties ;

that the prospectuses and advertisements issued by the directors are

the representations quee daut locum contractui. If these representa

tions contain false statements which can not be made good by the per

sons who made them, the person who took those shares on the faith

of them may, in my opinion, avoid the contract, and require the found

ers of the company to restore him to the position he was in when he

took these shares. The question, then, in the present case is, whether

the prospectuses and advertisements so issued contained such misrep

resentations, or such suppressions of existing facts, as that, if the real

truth had been stated, it is reasonable to believe that the plaintiff would

not have entered into the contract. But even if this should be deter

mined in the affirmative, it would not be conclusive in the plaintiff's

favor ; because if the plaintiff knew what the circumstances connect

ed with the mine really were, and was cognizant of the fact that these

representations were inaccurate, he can not afterward complain, and

it is always to be borne in mind that the burden of proving that the

representations were false, and that he acted upon the faith of them,

lies upon the plaintiff.

After reviewing at length the evidence in the case, the Master pro

ceeded as follows :

I see no evidence of mala fides or fraud in the defendants ; they

knew apparently as little of the mine as he did. They were desirous

to enter into a speculation to work this mine. They did not sell

the whole concern. They retained three eighths of the interest and the

entire control of the working of it, and both they and the plaintiff

were so satisfied with it, that in January, 1851, they refused to part

with any shares, although a considerable premium was offered to in

duce them to do so. If it had been shown that the defendants had

worked the mine unprofitably for several years, and then, finding that

no profit could be derived from it, had determined to make it profitable

by getting up a bubble company, the case would have borne a very dif

ferent aspect. This, however, was not the case.

The real state of the facts I believe to be, that the plaintiff embarked

in this scheme with his eyes open, knowing all that was then to be

known, but with an exaggerated and undue expectation of success,

and he has now fallen into the opposite extreme.

In adventures of this kind, so little can ever be accurately known

of the future production of the mine that the expectations of success

in a great degree depend upon the temperament of the person who en

gages in them ; most persons are apt to believe that present appear

ances will continue, whether for good or evil. But reviewing the

whole matter carefully and attentively, I think the plaintiff did not em

bark in this speculation on the faith of any misrepresentation made by

the defendants respecting the character of this mine.

Bill dismissed.

vol. II.—32
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DAMAGES. PROCURING BREACH OF CONTRACT.

3. W. contracted to staff at the plaintiff's theater, and nowhere else, daring a specified time. Q.
procured her to break this contract—Held, on demurrer, that he was liable In damages, under
the rule of law giving a remedy for enticing away servants.

[Lumley vs. Gye ; 20 Eng.'Law & Eq. R., 168.]

The facts in this case are probably familiar to most of our readers.

The difficulties out of which the suit arose excited great public inter

est at the time. The facts are briefly as follows : The plaintiff, the

manager of her majesty's theater, London, engaged one Mile. Wagner

to sing certain parts in stipulated operas, for three months, she binding

herself not to sing during that time at any theater or concert, public or

private, without Mr. Lumley's written consent. She subsequently en

tered into an agreement with the defendant, Gye, whereby she agreed

to abandon her contract with Mr. Lumley and to sing at the royal Ital

ian opera, Covent Garden, instead of her majesty's theater. The

plaintiff thereupon filed a bill praying for an injunction to restrain Mile.

Wagner from singing at Covent Garden, or anywhere else, without

his written permission, during the existence of the agreement between

them. This injunction was granted. The case was reported, it will

be remembered, in Livingston's Law Magazine for September, 1853.

(Lumley vs. Wagner, 1 Liv. Law Mag., 553.) The plaintiff then com

menced a suit at law against Gye to recover damages for procuring

Mile. Wagner to break her contract with the plaintiff. The defendant

demurred, and the case was argued on the demurrer.

Crampton, J.—It is now clear law that a person who wrongfully

and maliciously, or, what is the same thing, with notice interrupts the

relation subsisting between master and servant, by procuring the ser

vant to depart from the master's service, or by harboring and keeping

him as a servant, after he has quitted it, and during the time stipulated

for as the period of service, whereby the master is injured, commits a

wrongful act by which he is responsible at law. I think that the rule

applies wherever the wrongful interruption operates to prevent the ser

vice during the time for which the parties have contracted that the

service shall continue. And I think that the relation of master and

servant subsists sufficiently for the purpose of such action, during the

time for which there is in existence a binding contract of hiring

and service between the parties ; and I think that it is a fanciful

and technical and unjust distinction to say that the not having actually

entered into the service can make any difference. The wrong and in

jury are surely the same whether the wrong-doer entices away the

gardener who has hired himself for a year, the first night before he is

to go to his work, or after he has planted the first cabbage, on the first

morning of his service ; and I should be sorry to support a distinction

so unjust, and so repugnant to common sense, unless bound to do so by

some rule or authority of law plainly showing that distinction exists.

The proposition of the defendant, that there must be a service actually
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subsisting, seems to be inconsistent with the authorities that show

these actions to be maintainable for receiving' or harboring servants

after they have left the actual service of the master. In Blake vs.

Langon, it was held by the court of King's Bench, in accordance with

the opinion of Gandy, J., in Adams vs. Bafealds (1 Leo., 240), and

against the opinion of the two other judges who delivered their opin

ions in that case, that an action will lie for continuing to employ the

servant of another, after notice, without having enticed him away, and

although the defendant had received the servant innocently. It is

there said that " a person who contracts with another to do certain

work for him, is the servant of that other, till the work is finished ;

and no other person can employ such servant to the prejudice of the

first master. The very act of giving him employment is the means of

keeping him out of his former service." This appears to me to show

that we are to look to the time during which the contract of service

exists, and not to the question whether an actual service subsists at the

time. In Blake vs. Langon, the party, so far from being in the actual

service of the plaintiff, had abandoned that service and entered into

the service of the defendant, in which he actually was, but inasmuch

as there was a binding contract of service with the plaintiff, and the

defendant kept the party after notice, he was held liable to an action.

Since this decision, actions for wrongfully hiring or harboring ser

vants, after the first actual service had been put an end to, have been

frequent. (See Pilkington vs. Scott, 15 Mee. & W.,657; Hartley vs.

Cummings, 5 Com. B. Rep., 247 ^ Sykes vs. Dixon, 9 Ad. & E., 693.)

But it was further said, that the engagement, employment, or ser

vice, in the present case, was not of such a nature as to constitute the

relation of master and servant, so as to warrant the application of the

usual rule of law, giving a remedy in case of enticing away servants.

The nature of the injury and of the damage being the same, and the sup

posed right of action being in strict analogy to the ordinary case of

master and servant, I see no reason for confining the case to services

or engagements under contracts, for services of any particular descrip

tion, and I think that the remedy, in the absence of any legal reason to

the contrary, may well apply to all cases whero there is an unlawful

and malicious enticing away of any person employed to give his per

sonal labor or service for a given time, under the direction of a master

or employer, who is injured by the wrongful act, more especially when

the party is bound to give such personal services exclusively to the

master or employer* though I by no means say that the service need

be exclusive.

It is clear that the action for maliciously interfering with persons in

the employment of another is not confined to menial servants, as sug

gested in Taylor vs. New. (Blake vs. Langon, 6 T. R., 221; Sykes vs.

Dixon, 9 Ad. & E., 593 ; Pilkington vs. Scott ; Hartley vs. Cum

mings.)

In deciding this case on the narrower ground, I wish by no means

to be considered as deciding that in no case except that of master and

servant is an action maintainable for maliciously inducing another to

break a contract, to the injury of the person with whom such contract
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has been made. It does not appear to me to be a sound answer to say

that the act in such cases is the act of the party who breaks the con

tract, for that reason would apply in the acknowledged case of master

and servant ; nor is it an answer to say that there is a remedy against

the contractor, and that the party relies on the contract, for, besides

that reason also applying to the case of master and servant, the action

on the contract and the action against the malicious wrong-doer maybe

for a different matter, and the damages occasioned by such malicious

injury might be calculated on a very different principle from the amount

of the debt, which might be the only sum recoverable on the contract.

Suppose a trader, with a malicious intent to ruin a rival trader, goes to

a banker or other party who owes money to his rival, and begs him

not to pay the money which he owes him, and by that means ruins or

greatly prejudices the party, I am by no means prepared to say that an

action could not be maintained, and that damages beyond the amount

of the debt, if the injury were great, or much less than such amount

if the' injury were less serious, might not be recovered. Where two

or more parties were concerned in inflicting such injury, an indictment

or a writ of conspiracy at common law might perhaps be maintained ;

and where a writ of conspiracy would lie for an injury inflicted by two,

an action on the%case in the nature of conspiracy will generally lie ;

and in such action on the case the plaintiff is entitled to recover against

one defendant without proof of any conspiracy, the malicious injury

and not the conspiracy being the gist of the action. In this class of

cases, it must be assumed that it is the malicious act of the defendant,

and that malicious act is one which causes the servant or contractor

not to perform the work or contract which he would otherwise have

done. The servant or contractor may be utterly unable to pay any

thing like the amount of the damage sustained entirely from the wrong

ful act of the defendant ; and it would seem unjust and contrary to the

general principles of law, if such wrong-doer were not responsible for

the damage caused by this wrongful and malicious act ; without, how

ever, deciding any more such general questions, I think that we are

justified in applying the principle of the action for enticing away ser

vants, to a case where the defendant maliciously procures a party who

is under a valid contract to give her exclusive personal services to the

plaintiff for a specified period, to refuse to give such service during the

period for which she had so contracted, whereby the plaintiff was in

jured. I think, therefore, that our judgment should be for plaintiff.

Erle, J.—The question raised upon this demurrer is, whether an

action will lie by the proprietor of a theater against a person who

maliciously procures an entire abandonment of a contract to perform

exclusively at that theater for a certain time, whereby damage was sus

tained ; and it seems to me that it will. The authorities are numerous

and uniform, that an action will lie by a master against a person who

procures that a servant should unlawfully leave his service. The prin

ciples involved in these cases comprises the present, for there the right

of action in the master arises from the wrongful act of the defendant

in procuring that the person hired should break his contract by putting

an end to the relation of employer and employed ; and the present
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case is the same. If it is objected that this class of actions for pro

curing a breach of contract of hiring rests upon no principle, and ought

not to be extended beyond the cases heretofore decided ; and that as

those have related to contracts respecting trade,manufactures, or house

hold service, and not to performance at a theater, therefore they are

no authority for an action in respect of a contract for such a perform

ance, the answer appears to me to be, that the class of cases referred

to rest upon the principle that the procurement of a violation of the

right is a cause of action , and that when this principle is applied to a

violation of a right arising upon a contract of hiring, the nature of the

service contracted for is immaterial. It is clear that the procurement

of the violation of a right is a cause of action in all instances where

the violation is an actionable wrong ; as in violations of a right to

property , whether real or personal, or to personal security , he who pro

cures the wrong is a joint wrong-doer,and may be sued either alone or

jointly with the agent in the appropriate action for the wrong complained

of. Where a right to the performance of a contract has been violated

by a breach thereof, the remedy is upon the contract against the con

tracting party, and if he is made to indemnify for such breach , no fur.

ther recourse is allowed , and as in case of a breach of contract, the ac

tion is for a wrong, and can not be joined with the action on the con

tract, and as the act itself is not likely to be of frequent occurrence nor

easy of proof, therefore the actions for this wrong, in respect of other

contracts than those of hiring, are not numerous ; but still they seem

to me sufficient to show that the principle has been recognized . (Wins

more vs. Greenbank, Willis, 577 ; Green vs. Button, 2 Cr. M . & R .,

707 ; Shepherd vs . Wakeman , 1 Sid ., 79 ; Bird vs. Randall, 3 Burr.,

1345.) This principle is supported by good reason ; he who mali

ciously procures a damage to another by violation of his right, ought

to be made to indemnify, and that whether he procures an actionable

wrong or a breach of contract. . He who procures the non -delivery of

goods according to contract,may inflict an injury the same as he who

procures the abstraction of goods after delivery, and both ought on the

same ground to be made responsible. The remedy on the contract
may be adequate as where themeasure of damage is restricted ; or in

the case of non -payment of a debt where the damage may be bank

ruptcy to the creditor who is disappointed , but the measure of damages

against the debtor is interest only ; or in the case of the non -delivery

of goods, the disappointment may lead to a heavy forfeiture under a

contract to complete a work within a time ; but the measure of dam

ages against the vendor of the goods for non -delivery may be only the

difference between the contract price and the market value of the

goods in question at the time of the breach of the agreement. In such

cases, he who procures the damage maliciously, might justly be made

responsible beyond the liability of the contractor.

With respect to the objection , that the contracting party had not

begun the performance of the contract, I do not think it a tenable

ground of defense. The procurement of the breach of the contract

may be equally injurious, whether the service has begun or not, and in

my judgment ought to be equally actionable . The relation of em
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ployer and employed is constituted by the contract alone, and no act of

service is necessary thereto. The result is that there ought to be, in

my opinion, judgment for the plaintiff.

Coleridoe, J., dissented.

INSURANCE. INSURER'S INTEREST.

A party entering upon the lands of the state without license, and there erecting a house, has no in
terest therein sufficient to constitute a foundation for a contract of insurance.

[Sweeny ts. The Franklin Fire Insurance Comp.; 20 Penn. St. R., 837.]

This was an action on a policy of insurance. The defense set up

was, that the plaintiff was not interested in the building insured, and at

the time of the insurance had falsely represented himself to be the

owner of the building, when, in fact, he was not.

It appeared that in 1834, a number of persons agreed to form a com

pany for the purpose of erecting a hotel on the beach near the town of

Lewes, Delaware. The company was not incorporated, the hotel be

ing built upon vacant land belonging to the state. The plaintiff, Sweeny,

was one of the stockholders, and was also engaged by the company to

build the hotel. The carpenter work alone, which he did, amounted

to more than the sum insured. Most of the stockholders, not being

able to pay the plaintiff and other creditors, transferred all their right

and title to the creditors, over three years before the date of the policy

sued on. The plaintiff was the principal creditor. He held possession

of the hotel prior to this transfer, and after it was made he had entire

control of it. In 1841, three years after the transfer, he insured the

hotel in the office of the defendants for $1,800. On the 14th of De

cember, 1841, the hotel was destroyed by fire.

Upon the trial a verdict was rendered for the plaintiff for $2,880.

The court, in full bench, afterward ordered this verdict to be set aside,

and a judgment of nonsuit to be entered. This was an appeal from

this order.

Lowrie, J.—The rule is, valuable and well founded, that he who has

no interest can have no insurance. That he must show his interest,

and that it is necessary for his recovery, are the corollaries of the rule.

Without this, insurances would soon become a mere system of gam

bling. These principles are sufficient to affirm the judgment.

It matters not what contracts or conveyances passed between the

plaintiff and the company by which this house was erected. The

company had no title to convey to him. So far as the evidence of title

goes, it shows that the company entered upon land belonging to the

state of Delaware, and erected their house there without any shadow

of title, or even license, general or special. They were mere intru

ders, and if the plaintiff has their whole title, it is a mere intruder's

title. This is not such an interest as the law recognizes as a sufficient

foundation for the contract of insurance.

Judgment affirmed.
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INSURANCE. - AGENT'S AUTHORITY.

An “ agent and surveyor” of an insurance company, “ authorized to take applications for insur

unce and to receive the cash per ounlage to be paid thereon," has no power to effect insurances.

[.N . Y . Mutual Insurance Comp. vs . Johnson , Pennsylvania Supreme Court.

Not yet reported. ]

The facts in this case sufficiently appear in the opinion ofthe court.
Lowrie , J .- - This is an action on a contract to insure, and the ques

tion whether or not there was insurance, depends very much upon the

authority of the company 's agent through whom the business was

transacted . He was appointed “ agent and surveyor" of the company ,

and was “ authorized to take applications for insurance and receive the

cash per centage to be paid thereon .” Now it does not seem easy to

make it plainer, that this is not an authority to bind the company by

effecting insurances. He was to survey property proposed to be in

sured , as we infer from the name of his office, and to receive applica

tions for insurance, and of course to transmit them to the company ;

but no word indicates that he could bind the company by accepting a

proposition or making a contract of insurance for them . He might

spring the game - not seize it.

It is argued that it has often been declared that taking a man 's appli

cation , fixing the terms and receiving the premiums, are sufficient evi.

dence of an insurance , and so they are when it thereby appears that

the contract is complete, and nothing wanting but the issuing of the

policy. But when , as here, it is plain that the application and pay

ment of the premium amount only to a proposition for insurance, we

can not make a contract out of it.

When we turn to the certificate of the agenttaken by the plaintiff

below , this point becomes, if possible,more clear. It certifies that the

plaintiff had “ made application for insurance" - and had " paid cash

premium of $ 25 00 — if not approved by the directors, money to be re

turned.” It is impossible to read this as a contract of insurance. It

seems a proposition to the directors, that is to become a contract when

they accept it.

The proposition and the premium advanced with it go together. If

the proposition be withdrawn or rejected , the premium must be re

turned. Atany timebefore the acceptance of the proposal, the plain

tiffs could have withdrawn it and demanded re-payment of the premium .

They were never bound as by contract, and of course the defendants

were not.

But it is said that the loss did not take place for near six months

after the application, and that during thattime the defendants neglected

to refund the money, and to notify the plaintiffs that their proposal was

rejected. And this is thought to be such negligence on the part of the

defendants below as justifies and requires the inference that they had

approved or accepted the proposal, and here is the root of the error of

the court below .
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A principal is bound by the authorized acts of his agent whether

notified of them or not, and therefore the defendants are chargeable

with having received this proposal, but that does not help the plaintiffs;

for receiving it is not an acceptance of it. A principal is also bound

by the unauthorized acts of his agent if, on being notified, he does not

disavow them ; but neither does this help the plaintiffs, for the agent

made no contract to insure ; and even if he did, no notice of such con

tract is proved.

What is the true effect of the delay ? It can not of itself make a

contract. A proposal can not become a contract by delay in rejecting

or answering it. A delay in paying twenty-five dollars can not make

a man liable for twenty-five hundred dollars. A neglect or delay that

has properly a tendency to mislead another, and which is incompatible

with honesty, may be charged as a ground of liability, as, where one

knows that another is acting as his agent, in a particular matter, with

out or beyond his authority, and does not promptly disavow his acts.

But in this case, the plaintiffs had in their own hands the power of

correcting the delay, for undue delay in accepting a proposal may be,

and ought to be, treated as a rejection of it, and the proposer may re

fuse to be bound by a tardy acceptance. A proposal not answered, re

mains a proposal for a reasonable time, and is then regarded as with

drawn. Both parties are interested in its acceptance, and both are ex

pected to attend to it with reasonable diligence.

Judgment reversed, and new trial ordered.

Woodward, J., dissented.

INSURANCE. AGENT'S AUTHORITY.

The agent of an Insurance company has the power of receiving notice of other Insurance* on the

same property, and Indorsing them on the policy.

[Wilson vs. The Genesee Mutual Insurance Company. New York Supreme

Court. Not yet reported.]

This was an action on a policy of insurance issued by the defendants

to the firm of A. H. Dixon & Co. on the goods, etc., in their store.

By the terms of the policy it was provided, as usual, that the policy

should be void if the insured should obtain other insurance on the

property without notifying defendants and obtaining their consent in

dorsed on the instrument. It appeared that Dixon had obtained a fur

ther insurance, and that he gave notice of it to Park, the agent of the

defendants, who indorsed acceptance of the same on the policy in suit.

The defendants contended that this was no notice to the company.

The verdict below was for the plaintiff, and defendants appealed.

Roosevelt, J.—Was the notice of the second insurance in the

Columbus Company sufficient ?

These insurance companies, it appears, are frequently and very nat

urally more anxious to obtain premiums than to pay losses. " Let

each man," say they, in the nota bene printed at the foot of every



1854.] 505Condensed Reports of Recent Cases.

policy, " induce his neighbors to insure, and the security and business

can speedily be doubled." And in pursuance of the same system they

established agencies in numerous and even distant places to such an

extent, that every person dealing with them would seem, from their

by-laws, to have an agent, or, rather, the agent of the company, in

his vicinity. Under the circumstances, is not notice to such an agent

notice to the principal ?

Every agent is presumed by law, and may also be presumed by all

persons innocently dealing with him, to possess every power necessary

or naturally incident to his agency. In the case, then, of an insurance

company systematically transacting and even soliciting business at

points remote from its primary location, what power might reasonably

be assumed to have been conferred by it upon a person permanently

established and publicly held out to the world as " the agent of the

Genesee Mutual Insurance Company," or, rather, for that is the only

point necessary to be considered, was the power of receiving notice

of other insurances on the same property, and indorsing them on the

policy, among the reasonably-to-be-presumed powers 1 That Dixon,

the insured, so supposed, is fully proved ; and that Park, the agent,

entertained the same belief, is shown by his indorsement on the policy

signed " G. L. M. Park, agent." The policy provides that " notice

shall be given to the company," but specifies no particular agent through

whom it is to be given. It also provides that the insured " shall have

the same indorsed" on the instrument, but it does not say by whom

the indorsement shall be made. In the absence, then, of all express in

dication on the part of the company, what more natural on the part of

the dealer than to look to the agent in his vicinity, the person hefcl out

and publicly advertised as such by the company itself?

There is no pretense of fraud, no attempt was made at concealment,

no effort to recover from both companies in the aggregate more than

the actual loss. The defense, therefore, in this point, is purely tech

nical. Such defenses, where there had been perfect fair dealing on

the part of the assured, in modern times are not favored either by

judges or jurors ; nor are they in accordance, as I conceive, with the

true interests of the insurers themselves, or with the general sense

of the community. That sense is usually common sense, and it can

not be too often repeated, that common sense and common honesty are

the true sources of common law.

Judgment entered on the verdict for plaintiff.

TRADE MARKS. NAME OF ARTICLE.

Where the plaintiff's trade-mark was calculated to deceive the public, and the defendant was in
fringing it—HAd, that equity would suspend the decision of a motion to enjoin the defendant, to
give time for a determination of the rights of parties at law.

[Flavell vs. Harrison; 19 Law & Eq. R., 15.]

In this case the facts were, that the plaintiff's father, to whose busi

ness the plaintiff had succeeded, contrived a particular description of
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kitchen range, to which, for the better distinguishing it, and for the

sake of euphony, he gave the name of " FlavelFs Patent 'Kitchener,"

but no patent had ever been taken out respecting the article in question.

In the latter part of 1850, the plaintiff took the defendant into his serv

ice, who formed the intention of setting up an opposition, and accord

ingly secretly took plans and drawings of all the plaintiff's models and

works, and lists of his customers ; and in the year 1852, while still in

the service of the plaintiff, solicited his customers on his own account,

and took (but apparently without a felonious intention) articles of sta

tionery, bearing the plaintiff's name and address, for his own use in

business correspondence. In the summer and autumn of 1852, these

acts of the defendant came to the knowledge of the plaintiff, who there

upon discharged the defendant ; and in October, 1852, placards appeared,

in which the defendant, putting his own name prominently forward,

advertised for sale " FlavelFs Patent Kitchener," at reduced rates.

" warranted the same as the articles in the Great Exhibition, 1851."

This was a motion for an injunction to restrain the defendant from

using the plaintiff's name in such a manner.

Wood, V. C.—The plaintiff rests his case upon the title which he

has acquired to this particular manufacture, and to the name which it

has acquired with the public, and that name he states on his bill to be

" Flavell's Patent Kitchener." Now it turns out that neither the plaintiff

nor his father, the original contriver, ever had any patent in the article

—that it never was a patented article at all ; and this brings the case

within the doctrine of Perry vs. Truefitt. The plaintiff, by using this

appellation, misleads the public. Every body knows that patented arti

cles are dearer, and therefore purchasers are more readily inclined to

give a higher price for a patented article than if it were open to unre

stricted competition. Moreover, by this word " patent," the public are

prevented from testing it as they otherwise might ; they are dissuaded

from examining it with a view to imitating it ; and it is in evidence

that they were prevented from making that free use of it which every

purchaser has a right to make of an unpatented article. Every iron

monger, for example, who bought the article, would have a right to

t imitate it, and pull it to pieces, and examine and take copies and models

of all the parts for that purpose, which he would never think of doing

to a patented article. In a case before Lord Eldon, he said, " that

although there was in reality no patent at all, still a person might sus

tain an action where the name has been used." In that case, however,

there had been a patent taken out, which had never been repealed,

although an action had been brought at nisi prius, and decided against

the patentee, so that the description had been originally true, and had

never been finally decided to be wrong. I could have wished to see a

higher degree of morality in the plaintiff. He comes here with a direct

misrepresentation, which he asks this court to protect him in using.

On this ground I feel inclined to retain the bill, as in Perry vs. True

fitt. I do not like to say that a court of law would wholly disregard

the plaintiff's case against the use of his name by the defendant. I

shall therefore direct this motion to stand over for six months, with

liberty to bring an action.
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PATENTS. INFRINGEMENT.

Where an invention consists of several parts, each of them new inventions, the imitation of any
of them is an infringement of the patent

[Smith vs. The London If JVorth Western R. R. Co.; 20 Eng. Law & Eq.

R., 94.]

Action to recover damages for infringement of patent. The patent

was for an improved wheel for carriages of different descriptions. The

claim of the patentee stated that the invention consisted in the circum

stance of the center boss, or nave, arms, and rim of the wheel being

wholly composed of wrought or malleable iron, welded into one solid

mass. The evidence showed a clear imitation and infringement, on

the part of the defendants, of the manner of forming the boss, or nave,

into one piece of malleable iron with the rest of the wheel ; but it was

stated that the mode which the defendant had. used of forming and

welding the spokes and rim did not amount to any infringement. The

question was whether the imitation of a part of the invention was suf

ficient to constitute an infringement of the patent. Verdict for the

plaintiff, and defendant moved for a rule to show cause why the ver

dict should not be set aside, and a new trial granted.

Campbell, C. J.—It was contended that the words of the claim re

stricted the patent to the invention of a wheel made in every respect

" in the manner aforesaid," and that, as the defendants had not used the

same mode with regard to the spokes and rim as the patentee had

specified, there could be no infringement of the patent. My brother

Martin, who tried the cause, intimated his opinion that the claim was

for the invention of a wheel as described in the claim, but that if the

defendants had imitated or pirated the mode of welding the nave, and

that were a material part of the invention, there was an infringement

of part of the patent, for which the action was maintainable.

We are of opinion that this ruling was quite correct. Where a patent

is for a combination of two, three, or more old inventions, a user of any

of them would not be an infringement of the patent ; but where there

is an invention consisting of several parts, the imitation or pirating of

any part of the invention is an infringement of the patent. Suppose

that a man invents a machine consisting of three parts, of which one is

a very useful invention, and the two others are found to be of less

practical use, surely it could not be said that it was free to any person

to use the useful part, so long as he took care to substitute some other

mode of carrying out the less useful parts of the invention. We should

be sorry to throw any doubt upon the question of an infringement of a

material part of such an invention being an infringement upon which

an action is maintainable, by granting a rule to show cause upon such

a point.

There will therefore be no rule
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SALVAGE.—CREW'S RIGHT THERETO.

When a merchant ship is abandoned, bona Jldt, by order of the master, " riru 9pe rtcerUndl out
recupartuidi," for the purpose of savins; life, and a part of the crew subsequently meet the aban
doned ship, return to her, and bring her safe ashore, they will be entitled to salvage.

[The Florence ; 20 Eng. Law & Eq. R., 607.]

The Florence, on her voyage from Liverpool to the coast of Africa,

met with bad weather, and was, by order of the master, abandoned in

the Bay of Biscay, and her crew taken on board the steamer Montrose,

and landed at Vigo, where they were, by direction of the British consul,

put on board the steamer Madrid, for the purpose of being conveyed to

England. On the day after leaving Vigo, the Madrid fell in with the

Florence, near which, at the time, was the smack Rising Sun. The

mate and part of the crew thereupon volunteered to return to the Flor

ence, the master and the rest of the crew remaining on board the

Madrid. The mate and seventeen men were accordingly put on board

the Florence, and that ship, navigated by them, and assisted by the

smack and other boats, was subsequently brought to Corunna. Some

of the crew were there settled with by the agent of the vessel, but the

mate, boatswain, and carpenter entered their actions as salvors. The

claim of the mate and two seamen of the Florence was opposed on the

ground that, being part of the crew, they were not entitled to any

salvage.

Dr. Lushington.—I will commence this judgment by a considera

tion of that very important legal question, which was so fully and

carefully discussed by counsel at the hearing ; and I shall, in the first

instance, state what I apprehend that question to be, without reference

to the particular circumstance of this case. I conceive the question to

be this—Whether, when a merchant ship is abandoned at sea, sine spe

revertendi aut recuperandi, in consequence of damage received and the

state of the elements, such abandonment taking place bona fide, and by

order of the master, for the purpose of saving life, the contract entered

into by the mariners is by such circumstances entirely put an end to,

or whether it is merely interrupted, and capable, by the occurrence of

any and what circumstances, of being again called into force. I think

all the circumstances I have stated are indispensable to the just framing

of the proposition. First, the abandonment must take place at sea, and

not upon a coast ; for if a ship be driven upon a coast, and become a

wreck, and the mariners escape to the shore, the contract enures to

this extent at least, that if they act as salvors, and successfully, so as

to save enough to pay their wages, they will be entitled to them,

though not to salvage ; if they do not so exert themselves, their wages

are lost. (The Neptune, 1 Hagg., 227.) Secondly, the abandonment

must be nine spe revertendi ; for no one would contend that a temporary

abandonment, such as frequently occurs in collisions, from immediate

fear, before the state of the ship is known, would vacate the contract.

Thirdly, the abandonment must be bona fide, for the purpose of saving
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life. Fourthly, it must be by order of the master, in consequence of

danger by reason of damage to the ship, and the state of the elements.

The master is, as I conceive, the proper person to form a judgment

whether abandonment be absolutely necessary or not. He is the per

son whom the owners have voluntarily intrusted with the command of

their vessel and tbe care of the property embarked in it ; they must be

taken to have deemed him competent to the discharge of the duties

committed to him, and especially that he would not, without adequate

cause, leave to destruction their property. Again, there can not be a

reasonable doubt, I think, that in all cases of bona fide abandonment,

the crew are justified in obeying the orders of the master to quit the

ship ; it must be presumed that he is the most competent judge of the

degree of danger, and the last who would quit without a rational belief

that there existed that degree of danger to life which rendered the

abandonment a duty—I say a duty, for I consider it clearly to be a

duty not to sacrifice human life. What the degree of danger is which

would justify the master in adopting this measure can not be defined.

Assuming, then, all the circumstances I have stated to be combined, let

me, before I consider whether the contract is put an end to, inquire

what the contract is which is made with the mariner.

The contract itself is for the services of the mariner, as a mariner,

during a given voyage ; the services are not defined in the contract ;

the duration is for a voyage or voyages, and sometimes for a specified

time. Ia some special cases, provision is made for the termination of

the contract, on the occurrence of other circumstances, as the sale of

the ship or the impossibility of getting a cargo. The services, though

not defined in writing, are so by usage ; and so is the duration of them

in some cases, as in the case of shipwreck, capture, etc. In ship

wreck, the contract continues so long as a plank can be saved. By

capture, certainly, if there be no recapture, the contract is at once put

an end to, and this, I apprehend, whether by an enemy or by pirates.

And here I may observe that, by their calling, mariners are bound to

incur a certain degree of danger, whether it proceeds from any enemy,

or from pirates, or from the tempestuous state of the elements ; but

there is a limit to the risk to which any seaman is bound to expose

himself. Human life is more valuable in the sight of God and man

than any property, and if it should so happen that the choice should lie

between them, there can be no doubt as to which should prevail. For

tunately, however, this state of things can seldom occur, for if there be

a reasonable chance of saving the ship, and consequently the cargo,

there must, in almost all cases, be the same reasonable chance of saving

the lives of the crew.

Presuming, then, such an abandonment to have taken place, let us

see what follows. The mariners, having left the vessel, seek a place

of refuge—perhaps on board a ship bound to a foreign port, distant or

not, as the case may be ; perhaps, taking to their boats, they seek some

port of safety. I should write a treatise, instead of a judgment, if I

attempted to describe all the circumstances which might occur, but it

must be understood that my present observations apply only to the

proposition I have stated, as if I were discussing the law applicable to
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a special verdict. What is generally the state of a ship so abandoned

at sea? In a large number of cases the ship is never heard of more ;

in some, she is found by other vessels, which are enabled, from their

own undamaged condition, and perhaps from a change in the weather,

to effect the salving of the ship abandoned.

So far as my experience enables me to judge, there is not one case

in ten thousand in which the seamen obtain possession after an aban

donment at sea. I use the words " at sea" emphatically, for I hold

there to be a very wide distinction between an abandonment at a dis

tance from land, in the open ocean, and the quitting the ship on the

coast, when there may exist a fair expectation of returning, where the

spes recuperandi is probable. Then what is the general condition of

the seamen in the case put—what are the consequences to them ?

They are either left in a foreign port, to be sent home by the British

consul, or to shift for themselves, or it may happen that they are

brought back to England, to any port in this country. If the original

contract to serve on board the ship quitted be a substituting contract,

how and when can the seamen enter into a fresh one ? It would, I

conceive, be absurd to say that the seamen should wait, for the very

act of abandonment is the strongest proof of there being no spes rever-

tendi ; and as to fixing any particular time, either absolutely or by

reference to circumstances, it is manifestly impossible. The seamen,

save where assisted by the consul to return home, are persons without

resources, without the means of waiting or maintaining themselves ;

they must of necessity act without delay—they have no means of sub

sistence.

Take the crew of a vessel abandoned coming to any port—the dis

tance from home, or from the place where the ship was left, must be cir

cumstances ever varying—are they not immediately at liberty to form a

fresh contract ? If not, I again ask, how long are they to wait, and what

is to become of them in the interval ? If in a foreign port, is the consul

prohibited from finding them a fresh ship ? If in a British port, are

the men to be left in a state of suspension, which is to them starvation ?

But upon what principle does the consul send them home but upon the

principle of necessity ? And is not the very act of sending them home

the strongest proof that they are, and are treated as, no longer bound

by their former contract? But if a crew so circumstanced are at

liberty to form a fresh engagement, is not the former necessarily at

an end ? What owner or master could legally or would willingly

engage a seaman still fettered by a former contract ? Then suppose

the mariner hired, and by an accident of very rare occurrence, the ship

he is serving on board should fall in with the original ship abandoned ;

could the former engagement be said to have been in abeyance, and

then fortuitously resuscitated ? What would become of the contract

last entered into, if the mariner was bound to leave the new ship, and

return to his own former ship ? Why should the latter ship possibly

be exposed to perish in consequence of an accident which had previ

ously happened to another ship ? What law can provide for such unusual

occurrences ? Can there be any possible motive, as the law now stands,

to induce a mariner to abandon his vessel sine spe revertendi 1—for
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that is the proposition. Clearly none, for he loses his wages. There

is no fear, then, to be fairly entertained that a seaman will hastily aban

don his ship, sine spe revertendi, and consequently no injury can arise

from holding that such an abandonment, or rather the circumstances

occasioning such abandonment, should vacate the contract.

It appears to me, then, looking at this question without reference to

authority, at present, that the contract of the mariner is vacated by the

act of God when distress at sea compels him to abandon, sine spe rever-

tendi. Then if the mariner's contract be at an end, mayhe not be a salvor ?

He then becomes precisely in the situation which belongs to a salvor,

according to Lord Stowell's description of him in The Neptune (1 Hagg.,

227). Why should he not be 1 Why should the owners of ships be

deprived of such possible services, or the mariners of such possible

reward ? Were such the law, an injury would be inflicted on both,

and for no sound reason that I can perceive. But if it should be said,

that allowing a seaman who had belonged to the ship to become a sal

vor might lead to an improper and hasty abandonment, I think the

answer is twofold : first, that the proposition which I am considering

is a bona fide abandonment—and if it be right in such cases, an abuse

scarcely possible is no argument against it, if it be otherwise right ;

secondly, that the occurrence of salving of a ship by mariners who have

abandoned her at sea is so rare, and necessarily so rare, that the dan

ger of mariners being tempted to abandon by the hopes of future salvage

is all but imaginary.

I am now come to consider whether there is any authority or legal

decision upon this question entitled to weight. I think I am not wrong

in saying that it was admitted on all sides, during the argument, that

there was no direct authority to be found in our books—in fact, that

this question had never been determined or even discussed ; and, con

sequently, if the principle applicable to it could be extracted at all

from our books or decisions, it could only be so indirectly and inferen-

tially. I have made no new discovery of authorities ; I have searched,

but in vain. I am indebted to the industry of counsel for the cases to

which I am about to advert.

His honor then quoted and commented on the following cases : Ma

son vs. Blaireau, 2 Cranch, 240; Hobart vs. Drogan, 10 Peters, 108 ;

3 Kent's Com., 246 ; Beale vs. Thompson, 3 Bos. & P., 405 ; The

Governor Raffles, 2 Dods., 18; and after commenting at length upon the

evidence, decided that the mate and crew were entitled to salvage.

RIGHTS OF MARRIED WOMEN.—EQUITABLE PROTECTION.

A court of equity will not restrain the husband or his assignee from collecting a Uffai chose in
action due the wife, until suitable provision be made for her, where the aid of such court 1b un
necessary, in order to reduce the cJwse in action into possession.

[ Wiles vs. Wiles; 8 Md. R., 1.]

The plaintiff in this case was the wife of the defendant. At the time

of, and previous to, her marriage, she was the owner of a certain prom
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issory note, made to her by one Ramsburg, who was made a defendant

in this suit. In 1849, after her marriage and after the birth of a child,

the husband applied for the benefit of the insolvent laws, and one

Keller, also made a defendant in the suit, was appointed his perma

nent trustee. He was proceeding to collect the note when the wife

filed her bill for an injunction to restrain him from thus proceeding,

and for a suitable provision out of the note for herself and children.

Le Grand, C. J.—The question for this court to determine is,

whether the wife is entitled to the relief sought. There is no doubt of

the general proposition, that when a husband or his assignee asks the

intervention of a court of equity to obtain the possession of a wife's

personal property, the court will require him to do what is equitable, by

making a suitable provision out of it for her maintenance and that of

her children ; and if the fund be under the control of the court, she

may proceed by original bill. (Duvall vs. Farmer's Bank of Md., 4

Gill & John., 282.)

But the doctrine contended for on behalf of the appellant extends

beyond this principle. It in substance asserts, that a court of equity

will restrain a husband or his assignee from collecting a legal chose in

action, even where it is not necessary for him or his assignee to invoke

the aid of a court of equity, until such time as a suitable provision be

made for the wife. The propriety of such a doctrine is strongly urged

by the reasoning of learned jurists, but we have not been able to find,

with but one exception, that it has ever been so decided.

The subject has undergone a very full review in many cases, both in

England and in this country. The principal cases in which it has been

considered in this country have been very fully brought together in the

notes to the case of Murray vs. Lord Elibank (65 Law Lib., 329).

The wife's equity does not, according to the adjudged cases, attach

except upon that part of her personal property in action which the hus

band can not acquire without the assistance of a court of equity. And

if the husband can acquire possession without a suit at law, or in equity,

or by a suit at law, without the aid of a court of chancery, (except per

haps as to legacies and portions by will or inheritance), the husband

will not be disturbed in the exercise of the right. (2 Kent, 141.)

This rule, we take it, is the substance of the principles established

by the adjudged cases, both in England and in this country. It is true

that learned jurists have suggested the inquiry, whether a court of

chancery ought not on just principles to restrain the husband from

availing himself of any means, either at law or equity, of possessing

himself of the wife's personal property in action until he makes a suit

able provision for her. Indeed, some of the courts have gone so far as

to say, that if it were in their power to do so, and the circumstances

of the case required it, they would enforce by their decision such a

doctrine. But in none of the cases in which this opinion is expressed,

with one exception, is the case presented which required the applica

tion of such a principle. They were all cases of which the court had

an equitable cognizance ; and it is clear, that whenever the jurisdiction

of a court of equity properly and legitimately attaches to the fund or to

the subject, it is competent to provide for the wife out of the fund. In
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all the cases, with the exception already mentioned, cited by the coun

sel of the appellant in support of his view, a court of equity, as suck,

had jurisdiction over the subject-matter. They were either cases of

trust, of distributive shares, account, legacies, or where the husband

had abandoned his wife, refusing to contribute to her support. In the

latter case a court of chancery has the right to grant alimony, and until

the assignee of the husband actually reduces into possession the choses

in action of the wife, her right of survivorship exists, and a court of

equity will interfere to provide her alimony if her life has been such as

to entitle her to its protection.

The case of Bell et al vs. Bell (1 Kelly, 637), undoubtedly estab

lishes the proposition, that the wife's equity attaches upon her legal

choses in action, and will be protected by a court of equity irrespective

of the necessity of its aid to enable. the husband or his assignee to re

duce them into possession. Although we fully appreciate the ability

and legal erudition which the learned judge in that case employs to

sustain his position, we are unable to agree with him in his opinion as

to the purport of the decisions on which he relies.

We have already seen that Chancellor Kent has not deduced the

same conclusion from the adjudged cases. (See also Clancy on Mar

ried Women, B. 5, ch. 2, pp. 466-470 ; Thomas vs. Sheppard, 2

McCord's Oh. R., 36; State vs. Krebs, 6 Harr. and John., 31.) In

the latter case it was distinctly held, " that wherever a husband can

come at the estate of the wife, without the aid of a court of chancery,

that court can not interfere in her behalf."

Decree affirmed.

AGENCY. COMPENSATION.

A factor Lb to ho considered as undertaking to hold the funds of his principal snbject to his order,
and he can not retain them upon the ground of having paid claims against him, which he had
reoeived notice from the principal not to pay.

[JVolan vs. Shaw; 6 Louisiana R., 40.]

The plaintiff was a sugar dealer, living upon his estate in the coun

try, and the defendants were his commission merchants in New

Orleans. They were also the agents of Goodloe, an engine builder,

living at Cincinnati. In November, 1845, the defendants, acting as the

agents both of. Nolan and Goodloe, made a contract which they signed

for both principals, for the building and putting up of a sugar mill and

engine for Nolan, the price to be paid by Nolan to Goodloe in March,

1847. In December previous, Nolan, who had then a large amount in

the hands of his factors, addressed them a note, expressing dissatisfac

tion with the machinery furnished by Goodloe, and directing them to

pay him no money on his account. To this letter they replied, ac

knowledging its receipt, and saying that they should settle nothing

without his orders. Subsequently, however, Goodloe being indebted

to Shaw & Co. in an amount exceeding the debt due from Nolan to

Goodloe, they paid themselves by debiting Nolan with the amount and

vol. II.—33
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crediting Goodloe. Nolan then brought this action to recover this

amount. Judgment was rendered for the. plaintiff, and the defendant

appealed.

Slidei.l, J.—We will assume, for the purposes of the present in

quiry, that Nolan was justly indebted to Goodloe. The question, then,

is substantially one of the right to compensation. I owe you, say the

defendants, the proceeds of your crops placed in my hands for sale, but

you owe me a debt which was justly due by you to Goodloe, whose

rights, against your orders and in furtherance of my own interests, I

have acquired by paying him. Is a factor permitted to make such a

defense ?

The relation between factor and principal is not the ordinary relation

of debtor and creditor. It is a relation of trust and confidence. In the

absence of any agreement to the contrary, the factor is to be consid

ered as undertaking to hold the funds confided to him by his principal,

subject to his order, deducting only his own charges and advances

made in the course and within the scope of his employment. In the

present case there was superadded to the implied agreement to hold

Nolan's funds subject to his order, a positive promise not to use them

in paying Goodloe.

Compensation does not take place against a party who has confided

his funds to another under such circumstances. It must rest upon

the basis of good faith. It is not permitted where its operation would

involve a deception and a disappointment of the just expectation and

confidence of the party against whom it is set up. Hence, if a cred

itor should buy goods at the shop of his debtor in such a manner as

to hold out the idea that he would pay for them in cash, and after

receiving the goods should propose a set-off, his conduct would be con

sidered as not in good faith, and compensation would not be allowed.

(Pardessus, Droit Commercial, Vol. 2, No. 325.) So it would be with

one who, under representation of a pressing exigency and a promise of

an early repayment, should borrow money of another and afterward

refuse to pay, upon the ground that the lender was his debtor. Such

artifices, says Mr. Pardessus, are unworthy of the good faith of com

merce. (See also Merlin Rep., verba Compensation, ss. 2 ; Russell

on Factors, 170; Child vs. Maley, 8 Tenn., 610; S. C, Paley on

Agency, 110.)

It is in vain for the defendants to say that the debt which they have

paid for Nolan to Goodloe was a just debt. Nolan thought, or pro

fessed to think, it was not. He could have withdrawn his funds out of

his factor's hands if he had chosen, for aught that appears to the con

trary. He left them there, and permitted them to accumulate under the

express promise that they should not be used to pay Goodloe. The

payment was a breach of the confidence reposed, and the defendants

. can not profit by their own wrong. They must pay over to the plaintiff

upon his demand the funds intrusted to them, and bring their separate

action upon Goodloe's claim, as Goodloe would have been obliged to

i do, if they had not thought proper, by paying him to take his place.

Preston, J., concurred ; Eustis, C. J., and Rost, J., dissented.

, The court being equally divided in opinion, the judgment was affirmed.
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RAILROAD COMPANIES. THEIR LIABILITIES

The plaintiff, a passenger In the deft ndanla' cars, being about to be carried beyond the station
where he intended and had a right to stop, jumped from the train, notwithstanding the warn-
ingsofthe conductor and brakemon, and was injured—tleld^ that he could not recover damages

from the company.

[Pennsylvania R. R. Company vs. Jlspell. Pennsylvania Supreme Court.

Not yet reported.]

This was an action to recover damages for injuries occasioned to the

plaintiff by the negligence of the defendants. The plaintiff was a pas

senger in defendants' cars, from Philadelphia to Morgan's Corner. The

train should have stopped at the latter place, but some defect in the

bell rope prevented the conductor from making the proper signal to the

engineer, who, therefore, went past, though at a speed somewhat slack

ened, on account of the switches which were there to be crossed.

The plaintiff, seeing himself about to be carried on, jumped from the

platform of the car, and was seriously hurt in the foot. He brought

this action, and the jury, with the approbation of the court, gave him

fifteen hundred dollars damages.

Black, C. J.—The persons to whom the management of a railroad

is intrusted are bound to exercise the strictest vigilance. They must

convey the passengers to their respective places of destination, and

set them down safely, if human care and foresight can do it. They

are responsible for every injury caused by defects in the road, the cars,

or the engines, or by any species of negligence, however slight, which

they or their agents may be guilty of; but they are answerable only for

the direct and immediate consequences of errors committed by them

selves. They are not insurers against the perils to which a passen-

senger may expose himself by his own rashness or folly. One who

inflicts a wound upon his own body must abide the sufferings and the

loss, whether he does it in or out of a railroad car. It has been a rule

of law from time immemorial, and is not likely to be changed in all

time to come, that there can be no recovery from an injury caused by

the mutual default of both parties. When it can be shown that it

would not have happened, except for the culpable negligence of the

party injured concurring with that of the other party, no action can be

maintained. A railroad company is not liable to a passenger for an ac

cident which the passenger might have prevented by ordinary attention

to his own safety, even though the agents in charge of the train are

also remiss in their duty.

From these principles it follows, very clearly, that if a passenger is

negligently carried beyond the station where he intended to stop, and

where he had a right to be let off, he can recover compensation for the

inconvenience, the loss of time, and the labor of traveling back, be

cause these are the direct consequences of the wrong done to him.

But if he is foolhardy enough to jump off without waiting for the train

to stop, he does it at his own risk, because this is gross imprudence for

which he can blame nobody but himself. If there be any man who
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does not know that such leaps are extremely dangerous, especially when

taken in the dark, his friends should see that he does not travel by rail

road.

It is true that a person is not chargeable with neglect of his own

safety when he exposes himself to one danger by trying to avoid an

other. In such a case, the author of the original peril is answenible

for all that follows. On this principle, we decided last year, at Pitts

burg, that the owners of a steamboat which was endangered by a pile

of iron, wrongfully left on the wharf, and to get clear of it backed out

into the stream, where she was struck by a coal boat and sunk, had a

good cause of action against the city corporation, whose duty it was to

have removed the iron. If, therefore, a person should leap from the car

under the influence of a well-founded fear that a fatal collision is about

to take place, his claim against the company for the injury he may suf

fer will be as good as if the same mischief had been done by the ap

prehended collision itself. When the negligence of the agents puts a

passenger in such a situation that the danger of remaining on the cars

is apparently as great as would be encountered in jumping off, the right

to compensation is not lost by doing the latter, and this rule holds good

even where the event has shown that he might have remained inside

with more safety. Such was the decision in Stokes vs. Saltonslall

(13 Peters, 181), so much relied on by the defendant in error. A pas

senger in a stage coach, seeing the driver drunk, the horses misman

aged, and the coach about to upset, jumped out, and was thereby much

hurt. The court held the proprietors of the line responsible, because

the misconduct of their servant had reduced the passenger to the alter

native of a dangerous leap or remaining at great peril. But did the

plaintiff in the present case suffer the injury he complains of by at

tempting to avoid another with which he was threatened ? Certainly

not. He was in no possible danger of any thing worse than being car

ried on to a place where he did not choose to go. That might have

been inconvenient ; but to save himself from a mere inconvenience by

an act which puts his life in jeopardy was inexcusable rashness.

Thus far I have considered the case without reference to certain facts

disclosed in the evidence, which tend to diminish the culpability of tho

defendants' agents, while they aggravate (if any thing can aggravate)

the folly of the plaintiff. When he was about to jump, the conductor

and the brakeman entreated him not to do it—warned him of the dan

ger, and assured him that the train should be stopped and backed to the

station. If he had heeded them, he would have been safely let down

at the place at which he desired to stop in less than a minute and a

half. Instead of this, he took a leap, which promised him nothing but

death, for it was made in the darkness of midnight, against a wood

pile, close to the track, and from a car going probably at the full rate

of ten miles an hour.

Though these facts were uncontradicted, and though the court ex

pressed the opinion that no injury would have happened to the plaintiff

but for his own imprudence, the jury were, nevertheless, instructed that

the defendants were bound to compensate him in damages. The

learned judge held that the cases of mutual neglect did not apply, be
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cause this action was on a contract. Now, a party who violates a con

tract is not liable any more than one who commits a tort for damages

which do not necessarily or immediately result from his own act or

omission. In neither case is he answerable for the evil consequences

which may be superadded by the default, negligence, or indiscretion

of the injured party. There is no form of action known to the law

(and the wit of man can not invent one) in which the plaintiff will be

allowed to recover for an act not done or caused by the defendant, but

by himself.

When the train approached Morgan's Corner, some one (probably

the conductor) announced it. Much stress was laid on this fact. The

court said, in substance, that to make such an announcement before the

train actually stopped was a want of diligence, whereby the plaintiff

was thrown into a position of danger, and though he was warned not

to jump, yet having done so, he could make the company pay him for

the hurt he received. We think this is totally wrong. It is not care

lessness in a conductor to notify passengers of their approach to the

station at which they mean to get off, so that they may prepare to leave

with as little delay as possible when the train stops. And we can not

see why such a notice should put any man ofcommon discretion in peril.

It is scarcely possible that the plaintiff could have understood the mere

announcement of Morgan's Corner as an order that he should leap

without waiting for a halt. If he did make that absurd mistake, it was

amply corrected by the earnest warnings which he afterward received.

The remark of the court, that life and limb should not be weighed

against time, is most true ; and the plaintiff should have thought of it,

when he set his own life on the hazard of such a leap, for the sake of

getting to the ground a few seconds earlier. Locomotives are not

the only things that may go off too fast, and railroad accidents are not

always produced by the misconduct of agents. A large proportion of

them is caused by the recklessness of the passengers. This is a great

evil, which we would not willingly encourage, by allowing a premium

on it to be extorted from companies. However bad the behavior of

those companies may sometimes be, it would not be corrected by mak

ing them pay for faults not their own.

The court should have instructed the jury, that the evidence, taken

all together—or even excluding that for the defense—left the plaintiff

without the shadow of a case.

Judgment reversed, and ven.fa. de novo awarded.
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EVIDENCE OF CUSTOM. DELIVERY BY CARRIER.

By the contract expressed in the bill of lading, the defendant agreed to transport from Buffalo to
Chicago certain goods, and deliver them to the plaintiff, who was the consignee at Chicago,
where the plaintiff had a wharf at which he was doing business, and where the goods might
have been delivered from the propeller ; but the defendant also had a wharf to which his vessel
wis accustomed to run, and where she delivered her freight—It■-ld, that it was competent for the
defendant to set up a custom or usage in the port of Chicago, that goods should be delivered at
the wharf selected by the master of the vessel, and that consignees bhould receive their goods
there, with averment of knowledge of such custom in the plaintiff, and that this contract was
made in accordance with it.

[Dixon vs. Dunham; 14 111. R., 824.]

The plaintiff in error was the master of the propeller Illinois, navi

gating between Buffalo and Chicago. The defendant in error shipped

certain goods on this propeller at Buffalo to be conveyed to Chicago.

The plaintiff in error brought the goods and delivered them on the

wharf of Dole, Rumsey & Co., and gave notice to the defendant in

error of the arrival of the goods. The defendant in error refused to

receive them at the wharf where they had been left, and demanded

that the goods should be delivered to him in person, or at his own

wharf. This being refused, the defendant in error made a tender of

the amount of freight and replevied the goods.

To the action in replevin two pleas were interposed. The first aver

red that there was established a custom and usage of trade in Chi

cago among the masters of vessels, forwarders, business men, etc., well

established, known, certain, uniform, and reasonable, and not contrary

to law, that goods shipped from other ports and places should be deliv

ered upon such dock and wharf in the city of Chicago as should be se

lected by the masters of vessels, etc., which amounted to a deliver)' of

goods to the consignee. The second plea set up the custom and

usage, averring that the defendant in error knew it, and shipped his

goods subject to it, and a delivery of the goods and an offer to deliver

in accordance with the custom.

The replication to these pleas averred that defendant in error, being a

merchant in Chicago, doing business as such on a certain dock or wharf

in Chicago, shipped the goods, to be delivered to him at that place,

etc., sets out the bill of lading, which is in the usual form, the tender

of the freight, etc., and alleged that defendant requested the delivery

of the goods at his place of business, which, by the bill of lading, the

plaintiff was bound to do. By the bill of lading the goods were " to be

delivered in like good order unto the consignee named in the margin,

or to his assigns."

To this replication the plaintiff in error demurred. The court below

overruled the demurrer, and the plaintiff in error excepted. And by

agreement, the question presented upon the appeal was, whether the

replication was a good answer to the pleas ?

Caton, J.—From the diversified character of our commerce, this

question, which is now for the first time presented to this court for ad

judication, is one of considerable importance. While the convenience

of commerce may require different rules for the delivery of goods,
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when transported by sail or steam vessels on the great lakes, on the

rivers, on the canal or by railroad, by plank or the common roads,

it would be very inconvenient for each commercial point on these

thoroughfares to establish an independent usage by which the same

contract would receive different constructions depending upon the

place at which it was to be performed. Where the necessities of any

particular line of commerce may render a particular usage so indispen

sably necessary as to commend itself to, and force itself upon, all those

engaged in that line of commerce, there may be great propriety in

allowing such usage, when it has become universal and well under

stood, and acquiesced in by all, to be proved, in order to explain the

intention of parties upon points as to which the contract itself is not

explicit, although without such usage the law might give it a different

construction. This is allowed upon the same principle which allows

extraneous facts to be proved, in view of which parties have entered

into engagements, and by the aid of which their intentions are ascer

tained, where otherwise they might be doubtful. Hence, in construing

a bill of lading or other contract for transporting freight, we must look

to the mode of transportation by means of which the contract is to be

performed ; as if by water craft, navigating either the lakes, rivers or

canal, it is not to be presumed that the delivery is to be made away

from the water course, or if by railroad, away from the track or depot

of the road, unless it is otherwise expressly stipulated in the contract ;

if, however, this is expressly stipulated, that would show an intention

that the carrier should use other means of transportation than those

usually employed in the course of such trade. Such expressed inten

tion would destroy the presumption that the contract was to be per

formed by the means of transportation in ordinary use by the party un

dertaking to perform it. In construing contracts of affreightment, the

courts themselves take notice of the course of trade and the means of

transportation in use in carrying on that commerce, and in aid of the

means of information which the courts are supposed to possess in

reference to commercial transactions, usages which the necessities of

a particular trade have established, have been allowed to be proved to

the courts, to aid them in giving a construction to contracts made in

reference to such trade.

No usage or custom can be admitted to vary or control the express

terms of a contract, but they may be admitted to determine that which

by the contract is left undetermined. The parties, by their contract,

may abrogate any custom, no matter how ancient or uniform, but such

custom can not abrogate the terms of a contract. Whenever there is

a conflict, the contract must control. The reason why a custom is al

lowed to be proved for the purpose of interpreting a contract is, because

both parties are supposed to have been acquainted with it, and to have

contracted in reference to it. The custom does not become a part of

the law of the place, but rather a part of the contracts which are to be

performed at the place. Hence, if the usage is excluded by the con

tract, it can not constitute a part of it. (The Schooner Reeside, 2

Sumner, C. C. R., 567.)

Some diversity will be found in the cases, in reference to the anti
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quity. extent, and universality of the custom, before it shall be permit

ted to enter into and form a part of the contract. It must be such at

least as to warrant the conclusion that it was known to the contracting

parties, and that they made their contract in view of and with refer

ence to the particular usage, and that it was their intention that the

contract should be executed conformably to it. (Angell's Law of Car

riers, § 301 ; Singleton vs. Hillard, 1 Strobhart, 203; Co. Litt. 113.)

Uniformity as well as antiquity is essential to the validity of such a

custom. Where it has been the subject of controversy and contention,

claimed by one class and denied by another, and only submitted to un

der protest and to avoid litigation, it can not be presumed to have been

so acquiesced in as to have entered into and formed a part of the con

tract. A valid usage must not only be submitted to, but should receive

at least the tacit acquiescence of all classes engaged in the trade which

it is sought to affect and control. These customs are established and

approved from the necessities of trade, growing out of peculiar circum

stances connected with it, and hence may have a greater or less terri

torial extent, or more general or restricted application, according to the

circumstances which gave rise to them. The custom must also be

reasonable in view of these circumstances. For instance, supposing

a vessel had but a single package for a consignee in the port of Chi

cago, it might be very unreasonable to require her to remove from her

usual dock, where she is accustomed to land and discharge her freight,

and a custom absolving her from such duty might very readily acquire

stability among all parties, whereas, were she loaded with an entire

cargo for one consignee, as timber, or pig or railroad iron, it might be

very unreasonable for the captain to claim the right to deliver the

cargo at a distance from the wharf of the consignee, where he would

not only be compelled to have it reshipped or transported by land, but

also to pay wharfage ; and a custom which would secure that privilege

to a carrier would be likely to meet with opposition, if not with con

tinued resistance, and from its character a very long and entirely uni

form custom would have to be clearly proved, before it would be

allowed to prevail, if it would not be rejected altogether as unreason

able. Customs are instituted and admitted to promote the interests

and convenience of trade under the supposition that the slight incon

venience which one class suffers by reason of them is more than

counterbalanced by the benefits to another class, and that the induce

ments thus offered compensate the lesser loss by the reduced charges

which are thereby induced.

By the contract expressed in the bill of lading, the defendant agreed

to transport from the port of Buffalo to the port of Chicago the goods

in controversy, and to deliver them to the plaintiff, who was the con

signee, at the port of Chicago. The plaintiff had a wharf or dock,

at which he was doing business, and at which the goods might have

been delivered from the propeller. And the question is, whether the

terms of the bill of lading are so specific as to require the carrier to

deliver the goods at the wharf of the consignee at all events, or whether

he might, in pursuance of the custom or usage of trade in the port of

Chicago, deliver the goods on the wharf to which the vessel was ac
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customed to run, and where she was accustomed to deliver her freight ?

In the absence of any usage to the contrary, there is no doubt that un

der the contract the captain would have been bound to deliver the goods

to the consignee at his place of business, if he had one within the port

of Chicago, which was accessible to the vessel and convenient for the

delivery of goods, and yet this would have been but an inference or

implication of law arising from, but not expressly stipulated by, the

terms of the contract of affreightment. The terms of the contract do

not define the place within the port of Chicago where the goods are to

be delivered, but only the person to whom they are to be delivered.

They might have stipulated the place of delivery, which might have

been the plaintiffs wharf, or any other place. In the absence of such

stipulation the place must be determined either by presumption of law

or the usage of trade. In either case this is done in pursuance of the

supposed intention of the parties. Where the goods are to be trans

ported in vessels, it can not be supposed that it was the intention of the

parties that the carrier should convey the goods to a place inaccessible

to the vessel ; or if by railroad, to a place which the cars could not

reach. Where there is a usage of trade, in reference to which the

contract is made, that usage becomes a part of the contract, and de

termines the intention of the parties as satisfactorily as if that inten

tion had been expressed upon the face of the bill of lading. It con

tradicts and is inconsistent with none of its express provisions. Had

this bill of lading provided that the goods should be delivered to the

consignee at the wharf of Dole, Ramsey & Co., there would have

been nothing inconsistent or contradictory in its terms. The designa

tion of the place of delivery would have been but filling up a blank

which was left in the contract, which must be filled up either by in

tendment of law, or by extraneous circumstances, which may serve

satisfactorily to show what was the real intention of the parties. This

may be done either by a long and uniform course of dealing between

the parties themselves, or of all persons engaged in that trade. The

presumption of law as to the place or particular mode of performance

is but a presumption, and may be overcome, and another presumption

substituted in its place, by facts and circumstances indicating clearly

and satisfactorily that the parties intended that the contract should be

performed in a different mode or in another place. The pleadings in

this case show that the parties did intend that the contract should be

performed in a way different from such legal presumption. The pleas

aver that there had been for a long time a custom and usage at the port

of Chicago, among the masters of vessels, shippers, and consignees,

that goods transported to that port in vessels should be delivered at the

wharf selected by the master of the vessel, and that consignees should

receive the goods at such wharf ; and that such custom was well es

tablished, known, certain, uniform, reasonable, and not contrary to law,

and well known to the plaintiff previous to the time when the goods

were shipped, and acquiesced in by him ; and that the goods were

received on board the propeller to be transported to Chicago, in

accordance with said custom. And the pleas further show, that

the goods were delivered at the dock in Chicago selected by the cap
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tain of the vessel, and that the plaintiff was duly notified thereof;

but that he refused to receive them there, and pay the freight thereon ;

wherefore the defendant retained the goods, etc. Indeed, no question

was made upon the argument that the usage was well pleaded, if this

is such a contract as may be explained by a usage of trade. We have

already seen that such is the case. Had the plaintiff not desired to

receive the goods according to the custom of the port of delivery, know

ing as he did what that custom was, and that it was uniform and well

established, he should have instructed his forwarder at Buffalo to have

inserted a special clause in the bill of lading, stipulating that the

goods should be delivered at the plaintiff's wharf, thus abrogating the

custom in the particular instance. He did not do this ; and the in

ference is, that he intended to conform to the custom m view of which

the contract was made. The bill of lading set up in the replication is

not an answer to the pleas, and the demurrer should have been sus

tained.

The judgment of the common pleas must be reversed, and the cause

remanded.

Judgment reversed.

FORWARDING MERCHANTS. RIGHTS AGAINST CARRIERS.

A. ft Co., forwarding merchants at Philadelphia, paid freight on gooda In transit from Now York,
consigned in several Arms in Cincinnati, and delivered the gooda to B., a carrier, on a promise
to deliver thorn to a second carrier to be sent to the agents or A. 4c Co.. in the line of their des
tination. In a suit brought by A. & Co. against IS., who lost the goods—HtU, thai the plaintiffs
could maintain the action ana recover the entire amount ot the losa for lite benefit of the sev
eral owuera.

[Baltimore Steamboat Company ts Atkins S,- Co. Pennsylvania Supreme

Court. Not yet reported ]

This was an action of assumpsit brought by Atkins & Co. against

the Baltimore and Philadelphia Steamboat Company, on a contract to

carry certain goods from Philadelphia to Baltimore. The breach al

leged was that the goods were not delivered, but were wholly lost by

the negligence of the defendants. The goods were purchased at New

York by two separate firms in Cincinnati, and the plaintiffs, who were

forwarding merchants, received the separate lots of goods from the

New Jersey Transportation Company, paid the freight from New York,

and delivered them to defendants. While in their custody, and by their

negligence, they were damaged, and this action was brought by Atkins

& Co. for the use of the legal owners, to recover the damages sus

tained.

Knox, J.—The only question properly before us is, whether this ac

tion can be sustained by Atkins & Co. f To determine this question

we must inquire into the extent of their interest in the goods.

By receiving the goods in Philadelphia, and paying the freight from

New York, Atkins & Co. certainly obtained an interest in them, sub

ject of course to the general property of the owner, but good as against
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any other person, and even superior to the general owner upon the

question of possession until repayment.

If the defendants had complied with their contract, and delivered

the goods to the Baltimore Railroad Company, they would again have

been restored to the actual custody of the plaintiffs, through their

agents at Cumberland, and by them forwarded to Pittsburg, where,

according to the evidence, upon delivery on board of a steamboat,

charges of every description would have been paid to the plaintiffs ;

but from Philadelphia to Pittsburg, they must be considered in the light

of the principals, the carriers using the defendant's Company and the

Baltimore and Ohio Railroad Company as the means of transporting

the goods from Philadelphia to Cumberland.

At the time of the injury, the interest of the plaintiffs, Atkins & Co.,

in the property was, first, to the extent of the advances made by them

to the New Jersey Transportation Company ; second, the right to re

ceive the goods at Cumberland, and transport them to Cincinnati, or,

at least, to Pittsburg, and to retain the possession until all charges

were paid. This interest gave to Atkins & Co. a special or qualified

property in the subject-matter of their agreement with the Baltimore

Steamboat Company ; and, according to all the authorities, both in

England and in this country, the action of assumpsit may be maintain

ed in the name of one having such special property.

In general, a mere servant or agent with whom a contract is ex

pressed to be made on behalf of another, and who has no direct bene

ficial interest in the transaction, can not support an action thereon.

But when an agent has any beneficial interest in the performance of

the contract, as for commission, or a special property in the subject-

matter of the agreement, he may support an action in his own name

upon the contract, as in the case of a factor or broker or a warehouse

man or carrier or a policy broker whose name is on the policy, or the

captain of a ship. (Grow vs. Dubois, 1 T. R., 112; Atkins vs.

Amber, 2 N. O., 493 ; Geo vs. Clagget, 7 T. R., 359 ; Johnson vs.

Hudson, 11 East., 180; Saddler vs. Leigh, 4 Comp., 195; Park on

Ins., 403 ; Shields vs. Davis, Thornton, 65 ; Brown vs. Hodgson, 4

Lawton, 189.)

Judgment affirmed.

REPLEVIN. TITLE TO CHATTELS.

H. contracted to make three lumber wagons for TJ. He subsequently made three such wagons,
but refused to deliver them—IIM, that U. could not maintain an action of replevin for them.

[Updike vs. Henry; 14 111. R., 878.]

This was an action of replevin brought by Updike against Henry to

obtain possession of three lumber wagons, which the defendant had

agreed to make for the plaintiff, but which he refused to deliver.

Judgment was rendered for the defendant, and the plaintiff appealed.

The facts of the case appear in the opinion of the court.

Treat, C. J.—The plaintiff was not entitled to a verdict. The
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evidence failed to show that he was the owner of the property in

question. The defendant agreed generally to make three lumber

wagons for the plaintiff within a given time. The contract did not

relate to any particular wagons. It was in the power of the defendant

to fully perform it by the delivery of three lumber wagons of his man

ufacture within the time limited. It was not like a contract of sale

of the three wagons that should be first made, or of that number of

wagons to be made out of certain specified materials. In the case of

such a contract, the wagons, when finished, might perhaps, without any

further act on the part of the seller, become the property of the pur

chaser. But upon this contract, the title to the wagons replevied did

not vest in the plaintiff on their completion. Something more had to

be done by the defendant. The wagons had to be delivered to the

plaintiff, or appointed out as those which he should receive under the

contract. He had no right to go to the defendant's manufactory and

select any particular wagons. The articles in question were never

delivered to him, nor set apart for him. As that was not done, they

continued to be the property of the defendant, and the plaintiff could

not maintain replevin for them. (Low vs. Freeman, 12 111., 467.) His

remedy was an action on the contract for the failure to deliver the

wagons according to its terms.

> Judgment affirmed.

LARCENY. OWNERSHIP OF GOODS

Where a person stole at one time goods which severally belonged to (Ire different owners—fftid
that he was liable to indictment and conviction (or Ave distinct larccniea.

[United States vs. Beerman; 6 Cranch's C. C. R., 412.]

The grand jury found five separate indictments against the defendant

for larceny in stealing the goods of five different persons, the property

stolen being in each case of the value of five dollars and upward. In

each indictment the offense was stated to have been committed on the

4th March, 1838. On the 5th of April the defendant was found guilty

in each case ; and on the 21st of April the court sentenced him to the

penitentiary for one year in each case.

Thurston, J. concurred in the judgment in the first of the five

cases, but dissented in the other four cases ; and on the 30th April

read in court, and directed the clerk with the leave of the court to file

the following opinion :

The grounds of my refusal to concur with the court in more than

one sentence against the convict are, that the stealing of goods at one

and the same time, belonging to different persons, is but one act of

larceny, and therefore one indictment is sufficient. And where one

indictment is sufficient, to harass and oppress the accused with more

than one is oppressive and vindictive, against the maxim, "Nemo debet

bis puniri pro eodem delicto," and against common justice and common

sense.
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What is an act of larceny ? When the larcener contemplates the

commission of a theft to the extent of the theft actually committed and

proved, no matter how many persons the stolen goods belong to, it

is the consummation of a single intent only. If a thief contemplates

stealing certain goods belonging to different persons, and carries his

intent into execution at one and the same time, or at least by one con

tinuous operation, it is but one offense, and subject to but one punish

ment. For instance take this case ; the defendant stole sundry articles

of clothing from the inmates of a boarding-house, belonging to different

persons, the whole together to the value of some sixty or seventy dol

lars. Did he take these articles at one time, or by one continuous

operation, and pursuant to one preconceived intent, or at different times

and in pursuance of separate and distinct intents ? or, in other words,

did he steal from one boarder only, and in pursuance of a preconceived

intent to steal from that person only, and then steal from another in

execution of another distinct intent conceived after the consummation

of the first larceny, and so on with the larcenies committed on all the

boarders, with the stealing from whom he was charged ? If he stole

from all of them with a preconceived intent so to do, at one time, or by

one continuous operation, it constituted but one larceny ; if the second

way, the acts constituted separate and distinct larcenies. In order to

estimate properly the soundness of this doctrine, in contrast with the

view taken of the law by the other two judges, let us test it by

reason, justice, and common sense. As to the first, will any man say

that by the magic of some senseless, antiquated, technical conceit, an

old rule which the human understanding revolts at as silly, irrational,

and barbarous, and which, as it is against common right, I deem it in no

wise irreverent to impeach, that you can change, as you would change

a half-cagle into five dollars, one crime into four or five, and thus enable

this court to invest themselves with an arbitrary and dangerous power

of punishing transgressors to four or five times the extent allowed by

law, against not only the letter but the spirit of the law, and in direct

contravention of its obvious policy ? That you should have power to

punish a citizen, merely because the goods belonged to different per

sons, with fifteen years' confinement in the penitentiary, when the value

of the goods stolen taken together amounted to about sixty or seventy

dollars only—nay, even twenty dollars—and yet if he stole to the value

of a million of dollars, the property of one person only, you could not,

and dare not, inflict over three years' confinement on the convict ! Can

common sense bear for one moment such a construction of the law as

this ? of a law, too, founded on and suggested by the very purpose of

equalizing punishments with crimes. As to common justice, such a

construction is so obviously against it, that I should deem it a waste of

words to attempt to prove or illustrate so self-evident a proposition.

This construction is also against the constitution of the United States,

protecting the citizens from " cruel punishment." If confinement in the

penitentiary be not intrinsically and characteristically a cruel punish

ment, yet I should deem it very cruel if you multiply it on the offender

to four or five times beyond what the law allows. To these great con

siderations of violence done to the safeguards provided for the citizens
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by the constitution of the United States, the common law, the utter con

founding of comirfon sense and common justice urged by me in support

of my opinion against that of the two other judges, I have been met

only with the old technical rule, that in spite of all those great and

weighty objections, the goods stolen, although taken at one time, belong

to different persons, and for each person there is by that old rule a dis

tmct larceny ; as if an old rule, bearing absurdity upon its very face,

must overawe and bear down the constitution of the United States,

the Bill of Rights of Maryland, together with common sense and com

mon justice.

Cranch, C. J.—The ground taken by Judge Thurston is'in substance

that the stealing of the goods of divers persons at the same time con

stitutes but one offense, and can not in law be the subject of diverse in

dictments or prosecutions. This position, I think, can not be main

tained. (Hammond's case, 2 Leach, 1089 ; S. C, 2 Russell on Crimes,

102; 4 BL Com., 362, C. 27; Dalton's Justice, C. 122, p. 346;

William Turner's case, Kelyng's Rep., 30 ; Jones and Betters' case,

ib., 52; Rex vs. Vandercour and Abbott, 2 East. Cr. Law, 519; 2

Hawk. C. 35, § 3 ; Foster, 361-2 ; Rex vs. Pedley, B. R. Tr., 1782 ;

Chitty, vol. i., p. 457.)

From these cases it appears to have been the unanimous opinion of

at least sixteen judges in England, that the stealing of the goods of two

separate owners, at the same time, by the same person, and in- the

same place, constitutes two separate offenses ; and that this proposition

or doctrine, which does not appear to have been controverted, was so

clear as to have been the admitted ground of the judgments of the courts

in three cases of burglary.

This proposition, then, being established beyond all controversy, it

follows that these separate offenses may be the subject of separate in

dictments ; and there are some reasons why it is not always " repug

nant to common sense and common justice" that they should be, some

times at least, thus prosecuted.

I. A count charging two distinct felonies would be liable to the ob

jection of duplicity, and might be quashed, either upon motion before

trial, or upon demurrer, or on motion in arrest of judgment ; and even

if charged in separate counts of the same indictment, although it would

be no cause for demurrer, nor for arresting the judgment, because each

count is to be considered as for a separate offense, and liable to a sep

arate judgment, yet in England the practice of the judges is, if the

objection is discovered before plea, to quash the indictment, and if not

discovered until the trial, to put the prosecutor to his election for which

offense he will proceed. (See Starkie's Cr. Plead., C. 2, $ 2, p. 42 ;

East's P. C. 515-522 ; Young vs. The King, 3 T. R. 106 ; Leach,

531,568; Rex vs. Jones, 2 Camp., 132; Archbold's Cr. Plead., 54,

59, 60; Rex vs. Fuller, 1 B. & P., 181 ; Rex vs. Galloway, R. &

M., 234; Rex vs. Flower, 3 Car. & P., 413; Rex vs. Madden,

Moody, C. C, 277 ; Commonwealth vs. Symonds, 2. Mass. Rep., 163,

164 ; 1 Chitty Cr. Law, 168, 172, 248, 252, A. ; Thomas' case, 2

East's Cr. Law, 934 ; Co. Lit., 304 A. ; Commonwealth vs. Dove, 1

Vir. Ca. 26.)
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If an indictment charging several distinct offenses be thus liable to

be quashed, the prosecutor ought not to be compelled to include them

in one indictment, when there never has been a question that they may

be indicted separately.

II. To charge the defendant with two distinct felonies in one count,

or even in one indictment, may embarrass him as to his challenge of

jurors. He might have good cause of challenge as to one of the

offenses, and not as to the other. If a juror should be found not indif

ferent as to the trial of one of the offenses, and indifferent as to the

other, the United States might claim him as a competent juror as to

this offense, while the prisoner might insist upon his being rejected

as to the former ; and if the juror should be rejected, it must be because

the prosecuting attorney, by joining the two offenses in one indictment,

had subjected himself to this inconvenience. He ought not, therefore,

to be compelled thus to join them.

III. If the prosecutor is obliged to charge in one count all the goods

of divers persons stolen at the same time, he may be obliged against

his will to charge the defendant with a penitentiary offense ; for, if

charged in separate indictments, or even in separate counts, neither of

them might be of sufficient value to send him to the penitentiary.

IV. The prosecuting attorney may not know how the evidence may

turn out, as to the time and manner of taking the goods. They may

all have been found in the defendant's possession at the same time ;

but there may be no evidence that they were all taken at the same

time. The attorney of the United States would probably charge them

as having been stolen on the same day ; but the day laid in the indict

ment is immaterial, and need not be proved.

If he should not be able to prove that the goods were taken at the

same time, then he might be put to elect for the goods of which owner

he would prosecute, and abandon the rest ; and then one of the owners

only would be entitled to restitution of his goods, for the defendant

could be convicted of taking the goods of one only.

These are some of the inconveniences of charging separate offenses

in the same indictment, all of which may be avoided by charging them

separately ; and as the propriety and legality of joining them may at

least be questionable, a prudent prosecutor would generally charge

them in separate indictments.



THE LIBRARY.

It has been our purpose in the preparation of this Magazine to give oar read

ers the best reports of recent legal decisions. We propose to add to this a brief

notice of recent legal publications. We already give a statement of the latest

law, we shall now attempt to give a list of the latest law books. The success of

the attempt must necessarily depend somewhat upon our friends the publishers.

If we can obtain from them monthly lists of their latest issues, we shall here

after give our readers concise information concerning all the recent valuable

publications. In this respect we mean that our " Library" shall differ from the

ordinary book notices. For while they contain mere occasional notices of the

more valuable of new publications previously unknown to the profession—letters

of introduction to the public as it were—we mean to give, as far as practicable,

a list of all works published in this country without often discussing their merits.

Thus in our Library the profession will find all the more recent publications,

and in the body of our Magazine the more valuable cases contained in them.

In the present number we are only able to give names of publications issued

by New York publishers ; but hope in future to include lists from those of sister

cities.

BY MESSRS. BANKS, GOULD & CO.,

JVo. 144 JVattau Street, JV. Y.

Caine's Reports.—Cases in the New York Supreme Court, from 1803 to 1805.

8 vols. This is a third edition of these standard reports, with additional notes

embracing the recent decisions.

Anthon's Nisi Prius Reports.—Cases determined in the Snpreme and Su

perior Courts of New York, at Nisi Prius, between 1808 and 1861. 1 vol. Sec

ond edition. With additional cases and notes.

BY MR. JOHN S. VOORHIES,

JVn. 20 Nassau Street, JV. Y.

Supplement to Voorhies' Code, containing notes to all decisions since the

second edition of Voorhies' Code, with the recent rules of court. 1 vol. 360 pp.

Price, $2.

Bradford's New York Surrogate's Reports.—Cases determined in the

Surrogate's Court of New York. Reported by Alexander W. Bradford, Surro

gate. Vol. II. Price, $4. This is, we believe, the only series of surrogate or

probate reports issued in this country.

The General Manufactuing Law of New York.—An act to authorize

the formation of corporations for manufacturing, mining, mechanical, or chem

ical purposes, passed February, 1848, and amended June, 1853, and April, 1864.

Pamphlet, price 25 cents.

Burrill on Assignments.—A treatise on voluntary assignments, for the

benefit of creditors ; with forms. 1 vol. Price, $5.

Mr. Voorhies has also in press—a fourth edition of Greenleafs Overruled

Cases, brought down to the present time ; a Treatise on the Construction of Stat

utes, by Theodore Sedgwick ; a work on Circumstantial Evidence, by Alexander

M. Burrill ; Vol. II. of the New York Code Reports, new series, and Vol. III.

of Bradford's Surrogate Reports, just mentioned.

Mr. J. R. Hai.sted has in press—Vol. I. of Reports of the New York Court

of Common Pleas, by E. Delafield Smith : and a Series of Reports of Cases in

Admiralty, decided in the United States District Court for the Southern District

of New York, Judge Betts presiding—this series being prepared by Judge Betts.
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PATENT LAW. MAGNETIC TELEGRAPH.

History of the invention of the electric telegraph.
A claim to the exclusive right to every improvement in which electric or galvanic torrent is the
power, and the result the marking of signs or letters at a distance, Is too broad, and covers too
much ground.

[(?Rrilly vs. Morse; Howard's (U. 8.) Supreme Court R.,62.]

This was a bill filed in equity for an injunction against O'Reilly to

forbid him from hereafter using his telegraph, on the ground that it was

an infringement of Morse's patent. The injunction was granted, and

the defendant appealed. The material facts and the parties are already

well known to the public, the suit being one which has attracted no

little general interest. Such facts as are essential to an understand

ing of the case will be found in the opinion of the court.

Taney, C. J.—In proceeding to pronounce judgment in this case,

the court is sensible, not only of its importance, but of the difficulties

in some of the questions which it presents for decision. The case was

argued at the last term, and continued over by the court for the pur

pose of giving it a more deliberate examination. Aud since the con

tinuance, we have received from the counsel on both sides printed

arguments, in which all of the questions raised on the trial have been

fully and elaborately discussed.

The appellants take three grounds of defense. In the first place

they deny that Professor Morse was the first and original inventor of

the electro-magnetic telegraphs described in his two reissued patents

of 1848. Secondly, they insist that if he was the original inventor,

the patents under which he claims have not been issued conformably

to the acts of Congress, and do not confer on him the right to the ex

clusive use. And thirdly, if these two propositions are decided against

them, they insist that the telegraph of O'Reilly is substantially different

from that of Professor Morse, and the use of it, therefore, no infringe

ment of his rights.

In determining these questions, we shall in the first instance confine
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our attention to the patent which Professor Morse obtained in 1840,

and which was reissued in 1848. The main dispute between the

parties is upon the validity of this patent ; and the decision upon it

will dispose of the chief points in controversy in the other.

It is obvious that for some years before Professor Morse made his

invention, scientific men in different parts of Europe were earnestly

engaged in the same pursuit. Electro-magnetism itself was a recent

discovery, and opened to them a new and unexplored field for their

labors ; and minds of a high order were engaged in developing its

power, and the purposes to which it might be applied.

Professor Henry, of the Smithsonian Institute, stated in his testi

mony, that prior to the winter of 1819-20, an electro-magnetic tele

graph—that is to say, a telegraph operating by the combined influence

of electricity and magnetism—was not possible ; that the scientific

principles on which it is founded were until then unknown ; and that

the first fact of electro-magnetism was discovered by Oersted of

Copenhagen, in that winter, and was widely published, and the account

everywhere received with interest.

He also gives an account of the various discoveries, subsequently

made from time to time, by different persons in different places, devel

oping its properties and powers, and among them his own. He com

menced his researches in 1828, and pursued them with ardor and suc

cess from that time until the telegraph of Professor Morse was

established and in actual operation. And it is due to him to say, that

no one has contributed more to enlarge the knowledge of electro-mag

netism, and to lay the foundations of the great invention of which we

are speaking, than the professor himself.

It is unnecessary, however, to give in detail the discoveries enumer

ated by him—either his own or those of others. But it appears from

his testimony, that very soon after the discovery made by Oersted, it

was believed by men of science that this newly-discovered power

might be used to communicate intelligence to distant places. And be

fore the year 1823, Ampere, of Paris, one of the most successful cul

tivators of physical science, proposed a plan for that purpose to the

French Academy. But his project was never reduced to practice.

And the discovery made by Barlow, of the Royal Military Academy of

'vVoolwich, England, in 1825, that the galvanic current greatly dimin

ished in power as the distance increased, put at rest for a time all

attempts to construct an electro-magnetic telegraph. Subsequent dis

coveries, however, revived the hope ; and in the year 1832, when

Professor Morse appears to have devoted himself to the subject, the

conviction was general among men of science everywhere, that the ob

ject could, and sooner or later would, be accomplished.

The great difficulty was the fact that the galvanic current, however

strong in the beginning, became gradually weaker as it advanced on

the wire, and was not strong enough to produce a mechanical effect

after a certain distance had been traversed. But, encouraged by the

discoveries which were made from time to time, and strong in the be

lief that an electro-magnetic telegraph was practicable, many eminent

and scientific men in Europe, as well as in this countryj became
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deeply engaged in endeavoring to surmount what appeared to be the

chief obstacle to its success. And in this state of things it ought not

to be a matter of surprise, that four different magnetic telegraphs, pur

porting to have overcome the difficulty, should be invented and made

public so nearly at the same time, that each has claimed a priority, and

that a close and careful scrutiny of the facts in each case is necessary

to decide between them. The inventions were so nearly simultaneous,

that neither inventor can be justly accused of having derived any aid

from the discoveries of the other.

One of these inventors, Doctor Steinheil, of Munich, in Germany,

communicated his discovery to the Academy of Science, in Paris, on

the 19th of July, 1838, and states in his communication that it had

been in operation more than a year. Another of the European invent

ors, Professor Wheatstone, of London, in the month of April, 1837,

explained to Professors Henry and Bache, who were then in London,

his plan of an electro-magnetic telegraph, and exhibited to them his

method of bringing into action a second galvanic circuit, in order to pro

vide a remedy for the dimunition of force in a long circuit ; but it ap-'

pears, by the testimony of Professor Gale, that the patent to Wheatstone

and Cook was not sealed until January 21, 1840, and their specification

was not filed until the 21st of July, in the same year ; and there is no

evidence that any description of it was published before 1839.

The remaining European patent is that of Edward Davy. His patent,

it appears, was sealed on the 4th of July, 1838, but his specification

was not filed until January 4, 1839 ; and when these two English

patents are brought into competition with that of Morse, they must

take date from the time of filing their respective specifications. For it

must be borne in mind, that as the law then stood in England, the in

ventor was allowed six months to file the description of his invention

after his patent was sealed, while in this country the filing of the

specification is simultaneous with the application for patents.

The defendants contend that all, or at least some one, of these Euro

pean telegraphs were invented and made public before the discovery

made by Morse ; and that the process and method by wMich he con

veys intelligence to a distance is substantially the same, with the ex

ception only of its capacity for impressing upon paper the marks or

signs described in the alphabet he mvented.

Waiving for the present any remarks upon the identity or similitude

of these inventions, the court is of opinion that the first branch of the

objection can not be maintained, and that Morse was the first and orig

inal inventor of the telegraph described in his specification, and pre

ceded the three European inventors relied on by the defendants.

The evidence is full and clear, that when he was returning from a

visit to Europe in 1832, he was deeply engaged upon this subject dur

ing the voyage ; and that the process and means were so far developed

and arranged in his own mind, that he was confident of ultimate suc

cess. It is in proof that he pursued these investigations with unre

mitting ardor and industry, interrupted occasionally by pecuniary em

barrassments ; and we think it is established by the testimony of

Professor Gale and others, that early in the spring of 1837, Morse had



534 [August,Condensed Reports of Recent Cases.

invented his plan for combining two or more electric or galvanic cir

cuits, with independent batteries for the purpose of overcoming the

diminished force of electro-magnetism in long circuits, although it was

not disclosed to the witness until afterward ; and that there is reason

able ground for believing that he had so far completed his invention,

that the whole process, combination, powers, and machinery were ar

ranged in his own mind, and that the delay in bringing it out arose

from his want of means. For it required the highest order of mechan

ical skill to execute and adjust the nice and delicate work necessary to

put the telegraph into operation, and the slightest error or defect would

have been fatal to its success. He had not the means at that time to

procure the services of workmen of that character, and without their

aid no model could be prepared which would do justice to his inven

tion. And it moreover required a large sum of money to procure

proper materials for the work. He, however, filed his caveat on the

6th of October, 1837, and on the 7th of April, 1838, applied for his

patent, accompanying his application with a specification of his inven

tion, and describing the process and means used to produce the effect.

It is true that O'Reilly, in his answer, alleges that the plan by which

he now combines two or more galvanic or electric currents, with inde

pendent batteries, was not contained in that specification, but discov

ered and interpolated afterward ; but there is no evidence whatever

to support this charge. And we are satisfied, from the testimony, that

the plan, as it now appears in his specification, had then been invented,

and was actually intended to be described.

With this evidence before us, we think it is evident that' the inven

tion of Morse was prior to that of Steinheil, Wheatstone, or Davy.

The discovery of Steinheil, taking the time which he himself gave to

the French Academy of Science, can not be understood as carrying it

back beyond the months of May or June, 1837. And that of Wheat-

stone, as exhibited to Professors Henry and Bache, goes back only to

April in that year. There is nothing in the evidence to carry back

the invention of Davy beyond the 4th of January, 1 839, when his spe

cification was filed, except a publication said to have been made in the

London Mechanics' Magazine, January 20, 1838 ; and the invention

of Morse is justly entitled to take date from early in the spring of

1 837. Moreover, in the description of Davy's invention as given in

the publication of January 20, 1838, there is nothing specified which

Morse could have borrowed ; and we have no evidence to show that

his invention ever was or could be carried into successful operation.

In relation to Wheatstone, there would seem to be some discrepancy

in the testimony. According to Professor Gale's testimony, as before

mentioned, the specification of Wheatstone and Cook was not filed

until July 21, 1840, and his information is derived' from the London

" Journal of Arts and Sciences." But it appears, by the testimony of

Edward F. Barnes, that this telegraph was in actual operation in 1839.

And in the case of the Electric Telegraph Company vs. Brett i, Liitle,

(10 Common Pleas Reports, by Scot,) his specification is said to have

been filed December 12, 1837. But if the last-mentioned date is

taken as the true one, it would not make his invention prior to that of
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Morse. And even if it would, yet this case must 'be decided by the

testimony in the record, and we can not go out of it, and take into con

sideration a fact stated in a book of reports. Moreover, we have no

ticed this case, merely because it has been pressed into the argument.

The appellants do not mention it in their answer, nor put their de

fense on it. And if the evidence of its priority was conclusive, it

would not avail them in this suit. For they can not be allowed to

surprise the patentee by evidence of a prior invention, of which they

gave him no notice.

But if the priority of Morse's invention was more doubtful, and it

was conceded that in fact some one of the European inventors had

preceded him a few months or a few weeks, it would not invalidate his

patent. The act of Congress provides, that when the patentee believes

Jiimself to be the first inventor, a previous invention in a foreign coun

try shall not render his patent void, unless such discovery or some sub

stantial part of it, had been before patented or described in a printed

publication.

Now, we suppose no one will doubt that Morse believed himself to

be the original inventor when he applied for his patent in April, 1838.

Steinheil's discovery does hot appear to have been ever patented, nor

to have been described in any printed publication until July of that

year. And neither of the English inventions are shown by the testi

mony to have been patented until after Morse's application for a patent,

nor to have been so described in any previous publication as to em

brace any substantial part of his invention. And if his application for

a patent was made under such circumstances, the patent is good, even

if in point of fact he was not the first inventor.

In this view of the subject, it is unnecessary to compare the tele

graph of Morse with these European inventions, to ascertain whether

they are substantially the same or not. If they were the same in

every particular, it would not impair his rights. But it is impossible to

examine them, and look at the process, the machinery, and the re

sults of each, without perceiving at once the substantial and essential

difference between them, and the decided superiority of the one in

vented by Professor Morse.

Neither can the inquiries he made, or the information or advice he

received from men of science, in the course of his researches, impair

his right to the character of an inventor. No invention can possibly be

made, consisting of a combination of different elements of power,

without a thorough knowledge of the properties of each of them, and

the mode in which they operate on each other. And it can make no

difference, in this respect, whether he derives his information from

books or from conversation with men skilled in science. If it were

otherwise, no patent, in which a combination of different elements is

used, could ever be obtained ; for no man ever made such an invention

without having first obtained this information, unless it was discov

ered by some fortunate accident. And it is evident that such an

invention as the electro-magnetic telegraph could never have been

brought into action without it. The fact that Morse sought and

obtained the necessary information and counsel from the best sources.
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and acted upon it, neither impairs his rights as an inventor, nor de

tracts from his merits.

Regarding Professor Morse as the first and original inventor of the

telegraph, we come to the objections which have been made to the

validity of his patent.

We perceive no well-founded objection to the description which is

given of the whole invention and its separate parts, nor to his right to

a patent for the first seven inventions, set forth in the specification of

his claims. The difficulty arises on the eighth ; it is in the following

words :

"Eighth.—I do not propose to limit myself to the specific machin

ery or parts of machinery described in the foregoing specification and

claims ; the essence of my invention being the use of the motive power

of the electric or galvanic current, which I call electro-magnetism,

however developed, for marking or printing intelligible characters,

signs or letters, at any distances, being a new application of that

power of which I claim to be the first inventor or discoverer."

It is impossible to misunderstand the extent of this claim. He

claims the exclusive right to every improvement where the motive

power is the electric or galvanic current, and the result is the marking

or printing intelligible characters, signs or letters, at a distance.

If this claim can be maintained, it matters not by what process or

machinery the result is accomplished. For aught that we now know,

some future inventor, in the onward march of science, may discover

a mode of writing or printing at a distance by means of the galvanic

or electric current, without using any part of the process or combina

tion set forth in the plaintiff's specification. His invention may be

less complicated—less liable to get out of order—less expensive in its

construction and in its operation. But yet, if it is covered by this pa

tent, the inventor could not use it, nor the public have the benefit of it,

without the permission of this patentee.

Nor is this all. While he shuts the door against the inventions

of other persons, the patentee would be able to avail himself of new

discoveries in the properties and powers of electro-magnetism which

scientific men might bring to light. For he says he does not confine

his claim to the machinery or parts of machinery which he specifies,

but claims for himself a monopoly in its use, however developed, for

the purpose of printing at a distance. New discoveries in physical

science may enable him to combine it with new agents and new ele

ments, and by that means attain the object in a manner superior to

the present process, and altogether different from it. And if he can

secure the exclusive use by his present patent, he may vary it with

every new discovery and development of the science, and need place

no description of the new manner, process or machinery upon the

records of the patent office. And when his patent expires, the public

must apply to him to learn what it is. In fine, he claims an exclusive

right to use a manner and a process which he has not described, and,

indeed, had not invented, and therefore could not describe, when hi

obtained his patent. The court is of opinion that the claim is too

broad, and not warranted by law.
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No one, we suppose, will maintain that Fulton could have taken out

a patent for his invention of propelling vessels by steam , describing

the process and machinery he used, and claimed under it the exclusive

right to use the motive power of steam , however developed, for the

purpose of propelling vessels. It can hardly be supposed that, under

such a patent, he could have prevented the use of the improved machin

ery which science has since introduced, although the motive power is

steam , and the result is the propulsion of vessels. Neither could the

man who first discovered that steam might, by a proper arrangement

of machinery, be used as a motive power to grind corn or to spin cot

ton , claim the right to the exclusive use of steam as a motive power,

for the purpose of producing such effects.

Again, the use of steam as a motive power in printing-presses is

comparatively a modern discovery . Was the first inventor of a ma

chine, or process of this kind, entitled to a patent giving him the exclu

sive right to use steam as a motive power, however developed, for the

purpose of marking or printing characters ? Could he have prevented

the use of any other press subsequently invented , where steam was

used ? Yet, so far as patentable rights are concerned, both improve

ments must stand on the same principles. Both use a known motive

power to print intelligible marks or letters, and it can make no differ

ence in their legal rights under the patent laws,whether the printing is

donenear at hand or at a distance . Both depend for success,notmere

ly upon the motive power, but upon the machinery with which it is

combined . And it has never , we believe, been supposed by any one,

that the first inventor of a steam printing-press was entitled to the ex

clusive use of steam as a motive power, however developed , for mark

ing or printing intelligible characters.

Indeed, the acts of the patentee himself are inconsistent with the

claim made in his behalf ; for in 1846 he took out a patent for his new

improvement of local circuits, by means ofwhich intelligence could be

printed at intermediate places along the main line of the telegraph ;

and he obtained a reissued patent for this invention in 1848. Yet in

this new invention the electric or galvanic current was the motive

power, and writing at a distance the effect. The power was undoubt

edly developed by new machinery and new combinations ; but, if his

eighth claim could be sustained, this improvement would be embraced

by his first patent ; and if it was so embraced, his patent for the local

circuits would be illegal and void , for he could not take out a subse

quent patent for a portion of his first invention, and thereby extend his

monopoly beyond the period limited by law .

(See Neilson vs. Hartford, Web . Pat. Ca., 333 ; Leroy vs. Tatham ,

14 Howard , 156 ; Wyeth vs. Stone, 1 Story R ., 270, 285 ; Blanchard

vs. Sprague, 3 Sumn., 540.)

The patent, then, being illegal and void , so far as respects the eighth

claim , that portion of it must be disclaimed, in order to save that por
tion of the claim to which he is entitled .

Decree affirmed without costs to either party .
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CRIMINAL LAW.—RIGHTS OF JURIES.

Juries are not judges of tie law in criminal cues. Their power, in that rospect, la no greater in
criminal than in civil cases.

[Seltinius vs. The United States ; 6 Cranch's C. C. R., 678.]

The question in this case was as to the right of the jury to judge of

the law, in criminal cases. The court below, in the charge to the jury,

instructed them that they had no right to decide upon the law of the case

in opposition to the opinion of the court. To this instruction the defen

dant excepted, and, being found guilty, he appealed upon this, and

other exceptions, to the ruling of the court.

Cranch, C. J.—The right of the jury to find a general verdict upon

the general issue, in a criminal cause, is not disputed nor doubted ; and

as guilt consists of law and fact, and can not be ascertained but by

coupling them together, and comparing them, and applying the facts to

the law, the jury must, in finding such a general verdict, decide the

law thus coupled with the facts in that cause.

But when the jurors thus took upon themselves to decide the law by

a general verdict of not guilty, they subjected themselves, under the old,

English statutes, to very severe punishment, upon a writ of attaint, if

the grand inquest should convict them of finding a false verdict. To

avoid this risk, it was formerly common for the jurors to render special

verdicts, stating all the facts of the case, and referring the question of

law to the court ; but the practice of setting aside verdicts upon

motion, and granting new trials, has so superseded the use of attaints,

that there are few instances of an attaint in the books later than the

sixteenth century. (3 Bl. Com., 406.) Yet as late as Sir Matthew

Hale's time, according to his opinion, the king might have attaint upon

a verdict of acquittal, although the prisoner, if convicted, could not ;

because his guilt is confirmed by two inquests—the grand and the

petit jury.

The right and the power of the jury to decide the law and the fact

together, by a general verdict, upon the general issue, is not greater in

criminal causes than in civil. The effect only is different. In civil

causes, the court will set aside the verdict, if against its opinion of the

law, whether the verdict is against the defendant or the plaintiff. But

in criminal causes, if the verdict be in favor of the defendant, inasmuch

as the kin^ might have a writ of attaint and reverse the judgment ;

and as the prisoner is not to be put twice in jeopardy, nor to be twice

vexed for the same offense, and as he could not have attaint if the

verdict should be against him, the courts have uniformly, for more than

two centuries, refused to award a new trial when the prisoner has been

acquitted upon a general verdict of not guilty. This conclusive effect

of a verdict of acquittal does not arise from the right of the jury to

decide the law definitely in the case, because if the verdict of the jury

had been against the defendant, contrary to law, or to the court's

exposition of the law, the court unquestionably had the right and the
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power to set aside the verdict as being contrary to law, and to award a

new trial. This could not be the case if the jury had the exclusive

right to decide the law. If ihey had, the verdict would be as conclu

sive in the one case as in the other.

Whenever, by the pleadings, the law was separated from the fact, so

that each could be seen and considered by itself, no pretense that the

jury had a right to decide the pure, unmixed question of law has ever

been set up by the wildest advocate of the rights of juries.

The learned judge then quoted and commented upon the following

authorities: (CrosswelFs case, 3 Johns. Ca., 346; Hargrave's Co.

Lib. 155, b. note 7; 4 Bl. Com., 361 ; H. H. P. C, 313; 1 Erskine,

150; 7 Dane's, Ab., c. 222, art. 18 & 19, p. 382; United States vs.

Battiste, 2 Sumner's R., 243.) He then proceeded as follows :

From these authorities we think we may draw the following con

clusions :

I. That the judges are to decide every question of law, when the

facts upon which the question arises are found or stated, and in all

cases where, by the pleadings or the proceedings, the law and the

facts are separated. It has never been pretended that the jury are to

decide a pure question of law unmingled with the facts. The law and

facts are separated by a demurrer to the evidence, by a special verdict,

by a special plea, and by the hypothetical statement of facts, when in

the trial of a cause before the jury the court is moved by the counsel

on either side to instruct the jury as to the law arising from such sup

posed facts, if they should be found by the jury. This latter proceed

ing is in the nature of an anticipated special verdict, and, as far as it

goes, separates the law and the facts as completely as could be done

by a special verdict actually finding the same facts.

This is a proceeding which either party has a right to adopt, if in the

opinion of the court sufficient evidence has been given in the cause to

justify the party in assuming the legal possibility that the jury may find

the facts to be as he has stated them in his motion for the instruction.

This statement and motion to direct the jury upon the point of law,

withdraws it from the jury and submits it to the judges, as in a special

verdict; the only difference is, that in the latter case the law is decided

by the court upon an actual finding, and in the former, upon on assumed

or supposed finding; and the court is as much bound to decide the

question of law upon such a motion, as upon a demurrer to evidence,

or a special verdict. This proceeding is as applicable to criminal cases

as to civil, and shows that the court is the proper and exclusive tribunal

to decide the law in both classes of cases, whenever it can be decided

without deciding the fact at the same time.

II. That the power of the jury to find a general verdict upon the

general issue in a criminal case does not imply a right to decide the

law of the case. The power is the same in a civil case, and yet it has

never been supposed that the power of the jury, in a civil case, to ren

der a general verdict on the general issue was a right, or implied a

right, to decide the law of the case. The right and the power of the

jury, whatever they may be, as to deciding the law of the case, are

exactly alike in both classes of cases ; in both the right and the power
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of the court are the same to set aside the verdict, if against the de

fendant, on the ground that it was a verdict against law, thereby clearly

showing that the jury has no right to decide the law in either case, but

that the court has. The most that can be said is, that the jury has the

power of rendering a general verdict upon the general issue, either

according to law or against law ; but no one can suppose that they have

a right to render a verdict against law. If in a criminal case they

render a general verdict against the defendant, upon the general issue,

against law, the court will at once set it aside, because it is against

law ; but if the verdict be for the defendant, the court in favorem vita,

will not set it aside, although against law j and this practice or maxim

is probably grounded on the reasons before mentioned, and not upon

the admission that the jury is the exclusive judge of the law, as well as

of the fact, in criminal cases.

If the jury, as some have contended, " are the sole judges of the

law in criminal cases," the prisoner, however erroneously the law may

be laid down by the prosecutor to the jury, would have no more right

to ask the court to expound the law to them, than to ask the court to

ascertain the facts ; and if the verdict should be against him, would

have no right to ask the court to grant a new trial on the ground that

the jury had either mistaken or disregarded the law. If juries are the

exclusive judges of the law in criminal cases, there can be no appeal,

no writ of error, no new trial; even if the prisoner be convicted.

The act establishing the criminal court of this district provides for a

writ of error to bring the cause into this court. If the jury is to de

cide all the law in criminal cases, their decisions of the law can never

be reversed ; for there are no means of ascertaining their decision

upon a question of law, so as to bring it into review before this court.

But when the judge decides the law, a bill of exceptions may be taken,

and his judgment, if against the defendant, may be either affirmed or

reversed upon a writ of error.

In this very case the defendant's counsel, by asking the court to in

struct the jury as to the law, has admitted the right of the judge to

decide the law.

Again, the same act establishing the criminal court, provides that that

court may, in any case, with the consent of the person accused, adjourn

any question of law to this court, where it may be argued and decided.

It is the court, and not the jury, who adjourn the question of law. It'is

to the court, therefore, that the question of law is to be made.

These provisions of the act establishing the criminal court are to

tally inconsistent with the doctrine that, in criminal cases, the jury

are the sole judges of the law. They show that when a question of

law arises, either party may require the judge to decide it, or to ad

journ it to this court to be decided here.

III. If, then, it is the province of the judge to decide conclusively

every question of law arising in the case, which may be judicially

presented to him, unmixed with the facts, and if every question of law

arising in the trial of a cause may be thus separated and presented to

the judge, either by a demurrer to the evidence, or a special verdict, or

fay motion to the court to instruct the jury as to the law arising upon
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an hypothetical statement of such facts as the party supposes the jury

may find from the evidence, it follows that it is not only the right, but

the duty of the judge to decide every question which may be thus pre

sented to him, and, upon the motion of either party, to give to the jury,

during the trial, such instruction and opinion upon the law, arising upon

such hypothetical statement of facts, as such supposed facts would

justify him in giving, if found in a special verdict. But the right of

the judge to instruct the jury as to the law of the case is not confined

to the giving of such instruction as he may be asked to give. After

the argument of counsel has been closed on both sides, he may, if he

will, instruct the jury as to the law arising upon the whole evidence,

leaving the question of fact with the jury. This is the practice in the

courts of England, and in those of many of the states of the Union.

INTERNATIONAL LAW. LAW OF THE CEDED COUNTRY.

In California, a contract entered Into antecedent to the pasaage of tbe act abolishing all laws pre
viously existing In California, will not be rendered nugatory by the fact that at the time of its
execution it waa void, under the Mexican laws, by reason of usury.

{Fowler vs. Smith ; 2 California R., 89.]

This was an action' brought by the plaintiff to foreclose a mortgage

given as security for the payment of certain promissory notes. The

defense set up was, that the contract was usurious and void, upon the

ground that all contracts to pay a higher rate of interest than six per

cent, per annum, either upon money loaned or otherwise, were made

void by the laws of Mexico, which were in force at the time when the

notes in suit were given. The principal question of interest arising in

the case was, whether the principles of Mexican law were applicable

to all contracts entered into before the passage of the act abolishing all

laws previously existing in California.

Murray, J.—The argument for the defense is based upon the well-

recognized principle of international law, that the laws of a ceded

country remain in force until changed by the conquering or acquiring

power. This principle is to be found in almost every work upon the

subject of international law, and is reiterated and affirmed by the courts

of England and the United States. Its application to this case can,

however, only be determined by an examination of the rule, and the

particular circumstances under which it is sought to be applied.

The law of nations is said to be founded on right reason, sound mo

rality, and justice ; but although it is said to be binding upon nations in

their intercourse and transactions, still we find the courts of the United

States and Europe, in many instances, differing in the application of

its rules, and even disregarding them.

As the world has advanced in civilization and learning, the influence

of religion has been felt and recognized by the Christian countries of

Europe, in their intercourse with each other. War has been stripped

of many of its most disgusting features. It is no longer considered as
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the moral condition of man and nations ; but only justifiable when re

sorted to, to preserve national honor, prosperity, and happiness. Under

this enlightened policy, more sympathy has been shown to the unhappy-

sufferers by these great public calamities. Instead of the confiscation

of property, the loss of liberty, and all the horrors of barbarous warfare,

their rights are respected, and their municipal regulations remain in

force until changed by the conqueror ; and it needs no argument or il

lustration to show the justice of the rule. This is also the rule in

countries acquired by purchase. The transfer of sovereignty should

not and does not affect vested rights ; and this was precisely the mean

ing of Chief Justice Marshall, in Percheman's Case (7 Peters),

where he lays down the doctrine, that the relation and rights of prop

erty of the mhabitants remained unchanged ; that the land in question

did not pass to the United States by the treaty of cession ; and that

the government of Spain, having parted with it to one of its citizens,

had no power to dispose of it to another. This is founded on absolute

principles of right, and will admit of no departure ; while the justice

of the rule, that the laws of the ceded country remain in force until

changed by the new sovereign, may in many instances depend on the

peculiar circumstances of the case. In an acquired territory, contain

ing a population governed in their business and social relations by a

system of laws of their own, well understood and generally accepted, it

is but reasonable that the inhabitants should continue to regulate their

conduct and commercial transactions by their own laws, until the same

are changed. The reason is obvious, and founded in many instances,

on the difference of language and systems of jurisprudence, the pecu

liar circumstances of the country, the confusion consequent on a change,

and the time necessary to ascertain the applicability of the new laws.

It will be observed, that the rule presupposes that the acquired coun

try contains a population governed by well-settled laws of their own.

Let us inquire whether these reasons apply with equal force to this

case.

California, at the time of its acquisition by the United States, con

tained but a sparse population. It had long been looked upon as one

of the outposts of civilization. Its commercial, agricultural, and min

eral resources undeveloped, it was considered of little importance by

the Mexican government. The body of Mexican laws had been ex

tended over it ; but there was nothing upon which they could act ; and

they soon fell into disuse. The system of government was a patriarchal

one, and administered without much regard to the forms of law, which

were scarcely alike in any two districts. Such was the state of the

country when the discovery of our mineral wealth roused the whole

civilized world to its importance. In a few months the emigration

from older states exceeded five times the original population of the

country. A state government was immediately formed to meet the

wants of this unexpected population. The whole world was amazed

by our sudden progress ; and even the federal government, startled from

her usual caution by so novel a spectacle, beheld us take our place as

a sovereign state before her astonishment had subsided. Emigration

brought with it business litigation, and the thousand attendants that
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follow in the train of enterprise and civilization. The laws of Mexico,

written in a different language, and founded on a different system of

jurisprudence, were to our inhabitants a sealed book. The necessities

of trade and commerce required prompt action. This flood of popula

tion had destroyed every ancient landmark ; and finding no established

aws or institutions, they were compelled to adopt customs for their

own government. The proceedings in courts were conducted in the

English language ; and justice was administered by American judges,

without regard to Mexican law. Custom was, for all purposes, law.

No law concerning usury was recognized, or supposed to exist. Under

this peculiar system, this country acquired its present wealth and

prosperity. But it would have been much better for the permanent in

terests of this country that its progress had been less rapid, if, after

escaping from the tutelage of a territorial government, we are to be

fettered by the dead carcass of a law which expired at its birth, for

want of human transactions on which to subsist ; the application of

which would overturn almost every contract entered into before the act

abolishing all laws previously existing, would unhinge business, and

entirely destroy confidence in the country.

There is no case like the present to be found in the history of the

world. In every instance cited in the books, the acquired territory

had a population of its own, governed by known laws ; and the rate of

emigration was small compared to the number of original inhabitants.

History may be searched in vain for an instance parallel with the emi

gration to this country. If it would be unjust to compel a densely

populated state to take notice of the laws of the conqueror or acquiring

power, without any other act than that of submission or cession, it would

be still more unjust in this country, where the American population so

greatly outnumbered the natives, to compel us to apply their law, in

stead of our own, to contracts. In this case the rule consequent upon

the discovery or acquisition of an uninhabited territory might almost

apply ; and to construe these contracts by a system of laws not adapted

to the age, nor to the spirit of our institutions, altering the plain mean

ing of parties, and giving to them conditions which were never intend

ed, would work the grossest injustice. (Center vs. the American In

surance Company, 1 Peters ; Mitchell vs. The United States, 9 Peters ;

Canal Appraisers vs. The People, 17 Wendell.)

I shall not endeavor to institute a comparison between acts of sov

ereignty expressed through orders and patents of the crown, and the

acts of the citizens of California ; although there might be some plausi

bility in the argument, that in a republican government like our own,

where all power belongs to and emanates from the people, the strongest

evidence of sovereign will is the acquiescence and concurrence of the

people in a custom. If there is any case in which custom should be

regarded as law, or where the principle " communis error facit jus"

applies, it seems that this should be the case. Perhaps no stronger

example of the injustice of the rule contended for could be instanced,

than that this court has been unable to procure a copy of the law on

which this contract is sought to be avoided.

From these considerations, I am of opinion, that, from the adoption



544 [August,Condensed Reports of Recent Cases.

jf our state constitution—a period antecedent to the execution of the

present contract (or even a still more remote period), courts ought not,

on grounds of public policy, to disturb these contracts whenever they

have been entered into under the sanction of well-known and recognized

custom. There are doubtless many cases arising to which it will be

the duty of the courts of this state to apply the rules of the Mexican

law ; but this is not one of them.

CONTRACT. PART-PERFORMANCE.

Where A. agrees to do a specified thing, for which B. is to make a specified compensation, and A.
only performs his contract in part, he may recover for such part-performance pro rata, subject
to the deduction of special damages caused by his default Two cases.

[I. Epperly vs. Bail<y ; 3 Indiana E., 72.]

Assumpsit by Bailey against Epperly.

By a written contract between the parties, Bailey agreed to deliver

to Epperly sixty thousand pounds of meat and sixty barrels of lard,

Epperly, upon his part, agreeing to pay three dollars and sixty-five

cents for each one hundred pounds of meat, and six cents per pound

for the lard. Only a part of the meat and lard was ever delivered, and

the only material question in the cause was whether Bailey might

recover pro rata for the meat actually delivered.

Perkins, J.—There are many cases, especially among the earlier

ones, that lay down the general principle, that where the contract is

entire, as where A. agrees to do a certain thing for which B. is to make

a certain compensation, the doing of the entire thing by A. is a con

dition precedent, and he has no remedy, in any form, until he has fully

performed his part of the contract ; but this principle being found to

operate inequitably in many cases, exceptions to it have been estab

lished, and justly ; and we think the general proposition may now be

asserted, that where a party has sold and delivered chattels or per

formed labor for another, under a special contract, which, for any cause,

he has failed to complete, and such part-performance has been a benefit

to the party recovering it, which benefit he retains after the time for

jthe completion of the contract has expired, an action on the quantum

'yalebat or quantum meruit may be supported, and the question of diffi

culty in each of these cases now is, the amount of damages that may

be recovered. This depends much upon the course of the defendant

on the trial.

According to the leading American authorities, which differ on this

point from some, at least, of the English, but which we prefer to follow,

a defendant may show all the damages he has sustained by the non-

completion of the special contract, in reduction of the amount to be

recovered by the plaintiff for what he did do or render in part-perform

ance of such contract, instead of resorting to a cross action for such

damages. Some of the English authorities hold that a cross action

must be resorted to. (See Mondel vs. Steel, 8 Mees. & W., 858.)
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Preferring the rule of the American cases, however, we shall not stop to

examine the English. The American cases concede the right to the

defendant of waiving his damages in defense of such action, and of

resorting to a cross action at his election. It is very manifest, there

fore, that the instruction to be given by the court, in the case under

consideration, must vary according to course pursued by the defendant

in such actions. If the defendant waives his damages and resorts to

a cross action, then the instruction, as given in this case, that the

plaintiff may recover the reasonable value of his work done or property

delivered, not exceeding the contract price, will be correct.

But should the defendant set up his damages in such suit, then the

instruction should be, that the plaintiff recover the reasonable value,

etc., after deducting all damages occasioned by his breach of the

special contract.

[II. McKinney vs. Springer ; 8 Indiana R., 59.]

Assumpsit by Springer for work and labor in building a house for

McKinney. It appears that the plaintiff entered into a contract in

writing, by which he agreed to build a house of specified dimensions,

to be completed on the first day of August, 1838. The house was not

finished by that time, however, and there was evidence tending to show

that the plaintiff continued to work upon it, with the knowledge of, and

without objection by, the defendant, until some time in the year 1839,

when the work was abandoned, and the defendant took possession of

the house which was still incomplete. The plaintiff abandoned the

contract, and sued in assumpsit, proving the work that he had done,

and the value of the work according to customary prices.

Smith, J.—It is a well-established principle, that where one has

entered into a special agreement to perform work and furnish materials

for another, and work is done and materials furnished, but not in

the manner stipulated in the contract, yet, if they are accepted, and

used by the other party, he is answerable to the amount whereby he is

benefited, on an implied promise to pay for the value he has received,

though no action can be maintained on the special contract. The doc-

urine is stated in general terms in Lomax vs. Baily (7 Black., 603),

though that was an . action of covenant on the special agreement, and

the plaintiff failed. (See, also, Hollingshead vs. Matckee, 13 Wend.,

276 ; Van Deusen vs. Blum, 18 Pick., 229 ; Adams vs. Hill, 16 Maine

R., 215.) In this case, therefore, if the defendant had the benefit of

certain labors and materials of the plaintiff, the latter was entitled to

recover a compensation equal to the benefit the defendant had so

received ; and his right to recover did not depend upon the question

whether the work was finally abandoned at the requirement of the

defendant, or not, as is assigned in the instructions. The plaintiff was

clearly in default in not having completed his contract in the time and

manner specified, and therefore he does not bring his action on the

agreement, but relies on a general count for work and labor. The

defendant can not say, in defense, that he rescinded the contract in

consequence of the default of the plaintiff, inasmuch as he has received

vol. II.—35
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some benefit from the plaintiff's part-performance ; and whether the

plaintiff fmally abandoned the work, voluntarily or not, is immaterial.

But the defendant may show the agreement to limit the damages ; and

the value of the work done and materials furnished is to be estimated

in such cases according to the actual benefit received by the defendant

from such part-performances in obtaining the completion of the work

stipulated to be done. The plaintiff having contracted to furnish the

work in a finished state, is not entitled to have the value of his services

estimated according to the customary prices paid under other circum

stances, for that would not be a fair criterion of their value to the de

fendant. (Koon vs. Grcenman, 7 Wend., 121 ; Gadue vs. Seymour, 24

Wend., 60; Vanderbilt vs. The Eagle Iron Works, 25 Wend., 665 ;

Brewer vs. The Inhabitants of Tyring, 12 Pick., 547; Chitty on Con.,

493, 8th Am. ed.)

The judge upon the trial instructed the jury that if the defendant had

the benefit of the plaintiffs work and materials, the latter should re

cover their reasonable value. This instruction, as applied to the cir

cumstances of this case, is erroneous, and the error is not fully reme

died by the instruction relative to the measure of damages, which

limits such reasonable value to the amount the plaintiff would have re

ceived for the same quantity of work, if he had completed his contract.

The jury would understand, from these instructions, in applying them

to the evidence given, that the value of the labor and materials was not

their reasonable value to the defendant under the particular circum

stances of the case, but their reasonable value to be estimated accord

ing to the customary prices charged by the other workmen. By the

rule thus given, if a man contracts with another to build a house for a

certain price, and leaves the house half finished, he would be entitled

to recover half the stipulated price, when that did not exceed the cus

tomary rates, if the owner took possession of the unfinished building,

which in most cases he could not well avoid doing. It would give the

builder a very unfair advantage, for he could stop when he pleased, and

compel the owner of the property to pay him a full price for what work

he had done, whatever losses might have been sustained by his failure

to complete his undertaking. In such cases the owner of the property

contracts to pay a gross sum for a house when complete, not a ratable

proportion of that sum for as much of the building as should be erected ;

and if, through the default of the builder, he obtains only an unfinished

house, the proper mode of ascertaining the real benefit received by

him from such part-performance, is to estimate the whole work at the

price the parties had agreed upon, and deduct from that the amount

necessary to complete the portions of the work left unfinished ; and if

there is any loss, occasioned by such unfinished work costing more in

proportion than the whole work was undertaken for, such loss is a con

sequence of the default of the party who originally contracted to do it,

and upon him it ought to fall. There may be cases in which the

builder would not be entitled to recover so much as the proportion

which the work done would bear to the cost of the whole, but he ought

never to recover more than that proportion. It seems that the defend

ant may, in an action of this kind, reduce the amount to be recovered,
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by showing that he has sustained special damages by reason of the

non-performance of the contract by the plaintiff, or he may waive the

recoupment of such damages, and bring a cross action to recover them.

In the present case, the plaintiff was to be compensated for building

the house in question by receiving the conveyance of a lot of ground ;

but this fact will not occasion any difficulty in the application of the

proper measure of damages. If the plaintiff had finished his contract,

and brought an action for the special agreement, the measure of dam

ages would have been the value of the lot he was to have received, not

the reasonable or customary value of the work done. (Elison vs. Dove,

8 Black, 571 ; Lucas vs. Heaton, Ind. R., 184.) So in this suit the

value of the lot must be considered as representing the compensation

the plaintiff was to receive for the whole work, and from it must be

deducted the amount necessary to make up the plaintiff's deficiencies

in the completion of his contract.

CONTRACT. PAROL EVIDENCE.

Parol evidence can not be admitted to vary the terms of a written contract Illustration of this rule.

[Lennard vs. Vischer ; 2 California R., 37.]

This was an action brought by Lennard, the plaintiff in the court

below, upon the following written agreement:' " This is to certify that

Thomas Lennard is to have ninety dollars per month as long as he

works for me, payable monthly from this date, May 10th, 1850, one

year from date. Sebastian Vischer." The plaintiff alleged an indebt

edness of $720 arising from said contract. The defendant set up the

board of the plaintiff and money paid on account by way of set-off.

Upon the trial of the cause in the court below, the defendant proved

by way of set-off that the plaintiff had received some $200 on account

of his services and had boarded with the plaintiff for a period of eight

months, and that said board was worth $11 per week. The plaintiff

then introduced testimony to prove that his services were worth $150

per month without board, and $90 with board, which testimony was

excepted to. A judgment was rendered for the plaintiff for $500.

From this judgment the defendant appealed.

Murray, J.—Parol evidence can not be admitted to alter or vary

the terms of a written contract. It is contended that the evidence ad

mitted in the present case did not have the effect to alter or vary, but

only to explain the terms of the contract. The intention of the parties

seems to have been expressed with sufficient certainty, and it does not

require the light of sQrrounding circumstances to arrive at their mean

ing. The current rate of wages was a matter of no consequence, so

long as the parties had stipulated for a specific sum. The fact that the

plaintiff's services were worth more than $90 per month did not war

rant the court, in the face of a direct contract, in presuming that board

was included.

Judgment reversed and new trial ordered.
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8ALE AND DELIVERY. FRAUDULENT REPRESENTATIONS.

When one has been induced to sell goods by means of false pretenses, he can not recover them
from one who has bona Jlda purchased and obtained possession of them from the fraudulent
vendee.

[Keyser vs. Harbeck. New York Superior Court. Not yet reported. ]

This was an action to recover $8,000, the value of goods alleged to

have been procured from the plaintiff by false pretenses, and subse

quently sold to the defendant, who purchased them in good faith, and

without notice of the fraud. The plaintiff brought this action to recover

from the defendant, on the ground that no title whatsoever passed to

the property, the obtaining of goods by false pretenses being a felony

under the New York revised statutes.

Bosworth, J.—The question argued by the counsel of all the par

ties as being the principal one arising in this case is this : Can a party

who has been fraudulently induced to sell and deliver goods by means

of false pretences indictable under the revised statutes, reclaim them

from one who has bona fide bought and obtained possession of them

from the fraudulent vendee 1 When a party is deprived of his goods

by acts amounting to a felony at common law, his title can not be

divested by a sale to a bona fide purchaser ; and it is insisted that the

revised statutes having made the obtaining of goods by false pretenses

a felony, it follows that the general rules of law applicable to the rights

of an owner of property feloniously taken are applicable with equal

force to property taken from him by false pretenses, indictable by the

revised statutes.

The section defining the word " felony" reads thus :

" The term ' felony,' when used in this act, or in any other statute,

shall be construed to mean an offense for which the offender, on con

viction, shall be liable by law to be punished by death, or by imprison

ment in a state prison." (2 R. S., 702, $ 30.)

Does the term, as thus defined, mean an offense for which the

offender on conviction must necessarily be punished by imprisonment

in a state prison, or it is that he is liable to be so punished, although

the punishment may in fact be only a fine !

If sentenced merely to pay a fine, is he rendered incompetent as a

witness under § 23, 2 R. S., 701 ? If sentenced to imprisonment in a

state prison, does that render him incompetent ? Whatever may be

the sentence, it is pronounced " upon a conviction of having obtained

property by false pretenses." The offense in the case supposed is ne

cessarily a felony or no felony, irrespective of the degree or character

of the punishment that may be adjudged, or else it depends upon the

sentence that may be pronounced, and not upon the nature of the

offense alone.

I think that the definition of the term " felony," found in the statute,

was enacted for the mere purpose of giving it a definite meaning when

found in statutory law, and without any intention of affecting by it the
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rights or liabilities of third persons, resulting from ordinary and bona

fide business transactions between them and any one who may have

obtained the property to which the transactions relate, by acts which

were not a felony at common law, but which, by the revised statutes,

may possibly be an offense coming within the definition of a felony.

Petit larceny was a felony at common law. Under the statutory

definition it is not, being punished by imprisonment in a county jail

not exceeding six months, or by fine not exceeding one hundred

dollars, or by both such fine and imprisonment. Accordingly, it has

been held, that a person who had been convicted of petit larceny was

a competent witness ; that though still a felony at common law, it

was not by statute, and that the statute declaring a person con

victed of a felony incompetent to be a witness, excluded only such as

were guilty of the offense as defined by the statute. ( Carpenter vs.

Nixon, 5 Hill, 260. Ward vs. The People, 3 Hill, 395.) Conceding

that the question is not affected by the revised statutes, it remains

to be considered how it should be determined on principle and

authority.

There is no question that a vendor who has been induced by false

pretenses, within the meaning of those terms as used in the revised

statutes, or by fraud not indictable, may reclaim the property from the

fraudulent vendee ; but when a question of right or title arises between

the vendor and a bona fide purchaser from the fraudulent vendee, an en

tirely different case is presented, and other considerations are to be

taken into account. Hence it has been held, that when the owner of

property is induced to sell it, though by fraud, and actually delivers

possession of it, intending at the time to thenpart with his title to it, a

bona fide purchaser from the fraudulent vendee will hold it against the

defrauded vendor. In such a case one of two persons must suffer—the

original vendor or the last purchaser. Either the party who has

actually consented to sell and deliver his property, or the one who

bought it in good faith from the person to whom such sale and delivery

were made.

His honor next proceeded to consider and comment upon the follow

ing cases : (Murray vs. Walsh, 8 Cowen, 238 ; Parker vs. Patrick, 5

T. R., 175 ; Peer vs. Humphrey, 2 Ad. & E., 495 ; Earl of Bristol vs.

Wilsmore, 1 Barn. & C, 514 ; White vs. Garden, 5 Law & Eq. R.,

379; Lord vs. Green, 15 Mees. & W., 216; Rowley vs. Bigelow, 12

Pick., 307; Hoffman vs. Noble, 6 Met., 68.) He then proceeded as

follows :

It may be contended, with much force, that when a person obtains

property by false pretenses, he acquires no right either of property or

possession, and the false pretenses can convey none ; that such a party

may be sued in trespass de bonis asportatis or by replevin. ( Carey vs.

Hotailing, 1 Hill, 311 ; ib., 302; ib., 319.)

I think it a more accurate statement of the rule which protects a

bona fide purchaser from a fraudulent vendee, to say, " that when there

has been a contract of sale, and a delivery under it, sufficient in law to

vest the property in the first purchaser, and make good a title, if not

tainted with fraud, the bona fide vendee of such a purchaser, buying and
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obtaining possession before the contract lias been rescinded, will ac

quire a perfect title against the first vendor."

So if the true owner has intrusted to a third person written evidence

of title or of an absolute and unqualified power of disposition, any one

who advances his money, and obtains possession of the property from

such third person, in good faith, relying on the facts being in conform

ity with this written evidence of their truth will acquire an indefeasi

ble title as against the true owner. In the case of a sale, the property

is sold and delivered with an actual intent that the purchaser may sell

or otherwise convert it to his own use. A third person buying and

taking a delivery of the property from the first purchaser does only

what the first vendor actually expected would be done by some one in

respect to the property. He has enabled his vendee, and intended to

enable him, to sell and deliver the property to others, who might, bona

fide, part with their money, and take the property in entire confidence

of acquiring a perfect title. If in such a case the vendor can after

ward rescind the sale and treat it as absolutely void, as between him

self and such a purchaser, then every bona fide purchase of chattels

may be avoided by any former owner from whom they may have been

obtained by a fraud which would avoid the sale as between him and

his immediate vendee. No one could buy chattels with security of ac

quiring a title, even in the cases in which a former owner had made a

sale in fact and a delivery under it with intent to then pass the title, for

it might subsequently appear that he had been induced by fraud to sell

and deliver them. When goods have been stolen, or taken by an ac

tual trespass, or have been delivered for a special purpose, without any

authority to sell, a different principle applies—for in the first two cases

supposed, the owner never made any delivery' of the property, nor gave

any actual or constructive assent to it ; he never intended to part with

the title or possession in any event ; he has done nothing which could

aid the efforts of the felon or trespasser to defraud third persons. It is

not a case in which his acts have enabled a third person to commit a

fraud by which one of two persons, equally innocent of any actual bad

faith, must suffer. In the case last supposed, he parted voluntarily

with the possession. It is true, that the only difference between that

case and the case of a sale and deliver)- of goods not accompanied by a

bill of sale, or a bill of parcels with payment receipts, so far as third

persons can ascertain the truth of the transaction from appearances only,

is hardly perceptible. In either case the only evidence of title which

the possessor of the property has, or can exhibit, is the fact of actual

possession. In either case a person wishing or solicited to purchase,

sees him in the actual possession, claiming to be owner. Why, then,

should a vendee acquire a title, if it turns out that possession was ac

quired under a fraudulent purchase, and none where it was obtained for

a special purpose and without any authority to sell in any event. It is

difficult to find any principle on which to discriminate between them,

except that above stated. The cases already cited, as well as numer

ous others, protect the bona fide purchaser on that principle. The rule

is briefly and clearlv stated in the recent case of Stevenson vs. Actc-

man (16 Law & Eq. R., 401, 408). "The fraud only gives a right
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to rescind. In the first instance, the property in the subject-matter

passes. An innocent purchaser from a fraudulent possessor may ac

quire an indefeasible title to it, though it is voidable between the origi

nal parties. It must be considered, therefore, as established, that the

fraud only gives a right to avoid a contract or purchase ; that the

property rests until avoided, and that all the mesne dispositions to per

sons not parties to, or, at least, not cognizant of the fraud, are valid."

(See also Colton vb. Gage, 13 111. R., 510 ; McMahon vs. Sloan, 2

Jones, 283 ; Kinsbury vs. Smith, 9 N. H., 109.)

A judgment of nonsuit must be entered.

AUCTION SALES. DIDDER'S EIGHT TO RETRACT.

A bidder at a sheriff's sale may retract his bid at any time before the property is knocked down to
him, although one of the conditions of the sale is, that no person shall retract hU or her bid.

{Fisher vs. Seltzer. Pennsylvania Supreme Court. Not yet reported.]

This was an action of assumpsit brought by the sheriff of Lebanon

county to recover the deficiency on a re-sale of real estate, for which

the defendant had previously bid, and which he had refused to take.

Conditions of the sale were read in the hearing of the defendant, before

the sale commenced, one of which was, that " no person shall retract

his or her bid." Another, and the final condition of the sale was, " that

if the purchaser should neglect or fail to comply with the above condi

tions, he shall pay all costs and charges."

When the property was offered, the defendant bid $7,000, but sub

sequently withdrew his bid. The sheriff refused to permit him to do

so, and, after crying the property some minutes, knocked it down to

the defendant at $7,000. The defendant refused to take it, and it was

afterward sold on an alias vend, ex., for the sum of $1,500. The

costs of the second sale were $40. Judgment was rendered for the

plaintiff for this amount, and he appealed, claiming to recover the defi

ciency between the two sales.

Lewis, J.—Mutuality is so essential to the validity of contracts not

under seal, that they can not exist without it. A bid at auction, before

the hammer falls, is like an offer before acceptance. In such a case

there is no contract, and the bid may be withdrawn without liability or

injury to any one. The brief interval between the bid and its accept

ance is the reasonable time which the law allows for inquiry, consid

eration, correction of mistakes, and retraction. This privilege is of

vital importance in sheriffs' sales, where the rule of caveat emptor ope

rates with all its vigor. It is necessary, in order that bidders may not

be entrapped into liabilities never intended. Without it, prudent per

sons would be discouraged from attending these sales. It is the policy

of the law to promote competition, and thus to procure the highest and

best price which can be obtained. The interests of debtors and cred

itors are thus promoted. By the opposite course, a creditor might oc

casionally gain an advantage. But an innocent man would suffer un
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justly, and the general result would be disastrous. A bidder at a

sheriff's sale has a right to withdraw his bid at any time before the

property is struck down to him, and the sheriff has no authority to

prescribe conditions which deprive him of that right. When the bid

is thus withdrawn before acceptance, there is no contract, and such a

bidder can not, in any sense, be regarded as a " purchaser." He is,

therefore, not liable for " the costs and charges" of a sale. When

there has been no sale, there can be no re-sale. The judgment ought

not to have been in favor of the plaintiff, even " for the costs and

charges" of the second sale ; but as the defendant does not complain we

do not disturb it.

Judgment affirmed.

PROMISSORY NOTES. CONSIDERATION.

A note given for money lost at play, is good in the hands of a bonaJlcU indorsee, at common law.

[Haight vs. Joyce ; 2 California R., 64.]

This was an action brought by the plaintiff as indorsee on two

promissory notes. The defense set up was, that the notes were given

for money lost at play. Judgment was for the plaintiff, and the defend

ant appealed.

Murray, J.—The question presented for our consideration in this

case is, whether payment of a negotiable note, in the hands of an inno

cent indorsee, can be avoided on the ground that it was given for

money lost or won at play. It is contended by the appellants that

gaming contracts are void at common law ; and that a note given for

such consideration, being void between the original parties, is void in

the hands of an innocent holder. The case of Bryant vs. Mead, de

cided by this court, is relied upon as authority to sustain the position

that these contracts were void by common law. That was a suit be

tween the original parties ; and the fact that the money was lost at a

public gaming-house, the' amount, and all the circumstances were taken

into consideration. The correctness of that decision has since been

doubted, and if the subject were now open for consideration, I should

be inclined to question it. But granting these contracts were void at

common law, let us inquire how far this principle affects the present

case.

Although want or illegality of consideration may be inquired into in

a suit upon a bill or note between the original- parties, by the general

mercantile law, where these securities have passed into the hands of

third persons without notice, the maker is estopped from setting up

such defense. This peculiar system of credit is favored by the law ;

and a rule requiring the indorsee of every bill or note to inquire into

the consideration would retard commercial transactions, and, in the lan

guage of Lord Kenyon, " shake paper credit to its foundation." Al

though many contracts were void at common law for illegality of

consideration, it is impossible to find a single case in which a note
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given for an illegal consideration has been held void in the hands of

third persons, except by the operation of statute. In the case of Valette

vs. Parker (6 Wend., 615), the court lay down the rule, that the want

or illegality of consideration of a note transferred before due can not

be shown in an action by a bona fide holder, except where the note is

declared void by statute.

From the general tone of these decisions, as well as the policy of

the commercial law, I am of opinion that these contracts can only be

held void in the hands of third persons when made so by express stat

ute. Any other decision would destroy confidence in commercial

transactions, and open a wide door to fraud and perjury.

Judgment affirmed.

PROMISSORY NOTES. INDORSEES LIABILITY.

There Is no difference between the liability of the guarantor and the indorser of a promissory note.

[Rigft vs. Waldo ; 2 California R., 485.]

This was an action against Waldo as maker, and two other defend

ants as guarantors of a promissory note. Judgment was rendered

against Waldo by default, but in favor of the two other defendants on a

demurrer. The plaintiff appealed.

Hydenfeldt, J.—One who puts his name on the back of a prom

issory note out of the course of regular negotiability, is not an indorser

according to strict commercial meaning. He is termed a guarantor,

and this is so, whether his inscription is simply in blank, or preceded

by the words " I guarantee," etc.

In regard to the character of the guarantor's liability, there has been

much conflict of decisions. In New York, and some other states, he

is placed upon the same footing as the maker. In others, again, his

liability is secondary, and must be fixed by due diligence to enforce the

contract against the principal ; and in some it is hard to discern what

doctrine is intended, as it seems that each decision is made for the par

ticular case, and not for the establishment of a permanent rule.

Judge Story, in his Treatise " on Promissory Notes," says, " The

guarantor contracts, upon the dishonor of the note, that he will pay the

amount upon a presentment being made to the maker, and notice given

him of the dishonor of the note within a reasonable time." And he

then goes on to say, that what is reasonable time must be determined

by the fact, whether the guarantor has been injured for the want of

reasonable notice.

It is with some hesitation that I am constrained to dissent from such

a distinguished writer. But his doctrine would equally maintain the

ground against any notice whatever, for, it would always be difficult, if

not impossible, to determine that the mere want of notice inflicted the

injury. The greatest objection to it is, that it is no rule at all. It

leaves every case open to uncertainty, forces every contract of the kind

into litigation, and each case having to be determined according to its
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own particular facts, its decision would scarcely ever be useful in the

adjudication of any other case.

The wants of a commercial community demand a rule which is sim

ple and certain ; and this can be readily attained by a resort to the

principles of common law;

A name written on the back of a note, gave to the writer his title of

indorser, and fixed the character of his liability. If the name was

written without regular succession, according to commercial usage, a

distinction in the description of the latter was instituted, and he was

called " guarantor." This distinction, however, was only in name—the

act performed by each is precisely the same ; and it is a well-settled

and safe rule, that the act discloses the intent. When this irregular

mode of security was first resorted to, it is hardly within the compass

of reason to suppose that the guarantor or the holder imagined that the

undertaking was in any respect different from that of an indorsement.

And it has only been made so by those minds which rather indulge in

nice distinctions and subtile refinements, than lean upon the plain sub

stantial reason which is the foundation of the law.

The contract of an indorser is simply a guarantee or declaration that

he will pay, if the maker does not pay upon presentment, if he receives

due notice. Now if this legal definition of his liability was written

over his signature would it alter his liability ? And if not, is the term

" guarantee" potent enough in its true signification to alter his condi

tion ?

Blackstone says, "Each indorser is a warrantor for the payment of

the bill." He there uses the term warrantor, which we have super

seded by the term guarantor. There can be no real distinction be

tween the two, for the one is a synonym of the other. If, then, the in

dorser is the warrantor, the liability of the guarantor must be the same

as the liability of the indorser.

It follows from this view, that where one writes his name on the

back of a promissory note, either in blank, or accompanied by the use

of general terms, his undertaking is attended with all the liability and

all the rights of an indorser stricti juris .

PROMISSORY NOTES. CUSTOM.

An indorser who has received duo notice ofprotest for the non-payment of a note held by tho bank,
will not be discharged because a prior indorser was not thus notified, notwithstanding it was a
usage of the bank t0 giro notice of protest to all indorsera of paper not paid at maturity.

[Henry vs. The State Bank of Indiana ; 3 Indiana R., 216.]

Action against the defendant, Henry, as indorser of a promissory

note. Defense laches on the part of the bank in not giving notice of

protest to one Vinson, defendant's immediate indorser. It was proved

that the bank was accustomed to give notice of protest to all indorsers

of paper not paid at maturity ; that she gave such notice to Vinson in

the present case, but that it was misdirected, and did not^ reach him,
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and thereby the defendant lost his remedy against him. Judgment for

plaintiff, and appeal by defendant.

Perkins, J.—It is insisted that the bank by negligence lost her

remedy against the defendant below, Henry.

It is not claimed that the bank was guilty of laches toward him di

rectly, but indirectly, through negligence toward his immediate indor-

ser. It is insisted that the custom of the bank, as testified to in this

case, of notifying all the indorsers upon paper, had become the law of

the bank, which the institution was bound to follow in every case;

that that custom was not followed in this case—the notice to Vinson

not being a legal one, as it was not sent to the post-office nearest his

residence, that, consequently, he was discharged, by the negligence of

the bank, from liability on the note, and, being the immediate indorser

of the defendant, Henry, that discharge operated to his prejudice ;

from all which the conclusion is drawn, that Henry himself should be

discharged from liability to the bank.

The custom of a bank, variant from the general rule of law upon the

point, may become the law of the bank as between the institution and

its debtors, on the ground that contracts with it are supposed to be

made by the parties, with reference to such custom.

For example, if it is the uniform and known practice of a bank to

allow four days of grace instead of three, the bank will be bound in a

case where there is no express stipulation. (Marine Bank vs. Smith,

18 Me. R., 99.) But according to the general principles of commercial

law, the bank, as the holder of this note, had a right to notify all the in

dorsers, and hold all of them or any part of them she chose, liable to

herself upon it ; and had she notified them all, and sued but her imme

diate indorser, the notice would have inured to the benefit of that in

dorser as against the prior ones. Or the bank had a right to single

out any one indorser, notify and hold him liable to herself, and leave

him to notify his prior indorsers, and thus secure their liability over to

himself, the indorsers subsequent to the one notified by the bank being

of course discharged. The bank was not bound to notify any indorsers

she did not attempt to hold liable ; and it was the duty of every indor

ser notified to see to it immediately that the indorsers prior to him were

notified, for his own security. The bank thus having by law the

right of pursuing either of two courses, we do not think the adoption

of one or the other, for any given time, should be regarded as the es

tablishing of a custom precluding her from exercising the remaining one

whenever she might choose.

To so hold would, in fact, be abrogating a part of the law itself.

The bank, in this case, was acting under a general principle of law, and

not adopting a custom aside from the law. (Chitty on Bills, p. 530, 8th

edition; Bromley vs. Frazier, 1 Stra., 441 ; Heylyn vs. Adamson, 2

Burr., 669 ; Reckford vs. Ridge, 2 Camp., 537. See also Edwards vs.

Dick, 4 Barn. & Aid., 216 ; Story on Bills, $381.)

The judgment is affirmed.
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CONDITION PRECEDENT. PERFORMANCE OF CONTRACT.

'Where an set, as the payment of money, la to be performed between two specified days, It must ba
performed before the commencement of the latter daj.

[Richardson vs. Ford; 14 111. R., 332.]

This was an action brought by Richardson and others against Ford

and others, upon a contract under seal, made on the 9th day of July,

1852, by which the appellees covenanted to deliver to the appellants

at Peru, two hundred head of good, fat hogs, from the 1st to the 8th

day of November then next ; the appellants covenanting to the appel

lees for all hogs of a certain weight at a certain price on delivery, and to

advance from time to time, as appellees might require, $1,600: "one

hundred at the date of the contract, and four hundred between that

time and the 1st September then next." The appellants averred in

their declaration, that at the date of the agreement they paid the one

hundred dollars, " and that afterward, to wit, on the 1st day of Sept.,

they were ready and offered to pay the appellees the further sum of

four hundred dollars, which they refused to receive, and that they re

fused to go on with their contract to deliver the hogs." To this decla

ration a demurrer was filed, which was sustained by the circuit court,

and the plaintiffs appealed.

Treat, C. J.—The payments of one hundred dollars on the day the

contract was executed, and of four hundred dollars between that time

and the 1st September, were clearly conditions precedent. They

were to be made by the plaintiffs before they could call upon the de

fendants to perform the contract on their part. The undertakings

of the latter were all to be performed after the 1st September. A fail

ure by the plaintiffs to make these payments within the time limited,

would authorize the defendants to treat the contract as rescinded. To

sustain an action on the contract, the plaintiffs are bound to show the

performance of these precedent conditions ; this being a necessary

part of their right of action. And they have given the contract the

same construction. They have averred the payment of one hundred

dollars at the date of the contract, and an offer to pay four hundred

dollars on the 1st September following. The only question is, whether

this tender was made in due time. The covenant was to pay " one

hundred dollars now, and four hundred dollars more between now and

the 1st September next." It is clear that the offer to pay on the latter

day came too late. The time within which the payment was to be

made had already expired. The defendants might have maintained an

action on that day to recover the money. Where an act is to be done

on a particular day, the party has the whole of that day in which to

perform it. But where the act is to be done by or before a given day.

it must be performed prior to that day. So, if an act is to be done be

tween two certain days, it must be performed before the commence

ment of the latter day. In computing the time in such a case, both

the days named are to be excluded. A grant of land described as
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lying between two lots, would not embrace either of the lots. A

policy of insurance on goods " to be shipped between February ] st

and July 15th," does not coyer goods shipped on either of those days.

(Atkins vs. Boylston F. and M. Ins. Co., 5 Metcalf, 439.) A contract

to have a mill " completed by November excludes the whole of that

month. (Rankin vs. Woodworth, 3 Pen. and W., 48.) A direction to

receive bids until the 1st day of July," excludes all bids made after the

last day of June. ( Webster vs. French, 12 111., 302.) The declaration

was defective in not showing a performance of the contract by the

plaintiffs. If they are entitled to recover back the money advanced

upon the contract, it must be done in an action for money had and

received.

The judgment is affirmed.

INFANCY. AVOIDANCE OF CONTRACTS.

Where an infant contracted to work for six montbs, to receive no pay unless he worked ont the
time—Ifdd, that he might avoid the contract on the ground of Infancy, and sue In assumpsit for
work and labor performed, although he did not work ont the full time.

[Dallas vs. Hollingnoorth ; 3 Indiana R., 537.]

This was an action of assumpsit by Hollingsworth against Dallas.

It appears that the plaintiff and defendant entered into a contract by

which the former was to work six months for the latter, at ten dollars a

month. The plaintiff was to work out the time or have no pay. He

worked for the defendant under the contract, from the 26th of March,

1850, until the 21st of June of the same year, and then left him with

out assigning any reason therefor. The plaintiff was a minor when he

made the contract, and was still so at the commencement of the suit.

The defendant had paid the plaintiff on account of the work three dol

lars and forty-seven cents. The plaintiff, at the time of the trial in

1850, was twenty years of age, and the wages for the season, of such

laborer's as he, ranged from ten to thirteen dollars a month.

Blackford, J.—The main question which this case presents is,

whether a suit will lie under the circumstances for the value of the

plaintiffs labor.

The plaintiff contends, that let the law on the subject as to adults be

what it may, he had a right on account of his infancy to rescind the

contract when he pleased, and sue for the value of his work.

It is a general rule, certainly, that the contracts of an infant are not

binding on him. That he is liable on his contract for necessaries is

an exception to this rule. Some of his contracts are said to be by

reason of his infancy alone absolutely void. But the far greater part

of an infant's contracts are voidable only at the election of the infant.

The contract before us, which was for work and labor, is of the latter

description, and could be avoided at any time by the plaintiff. He has

avoided it by leaving the defendant's service and bringing the suit ;

and we think the suit is sustainable. The case stands after the avoid

ance, as if the work had been done at the defendant's request, without
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any special contract respecting it. (Medbury vs. Watrous, 7 Hill, 110 ;

Whitmarsh vs. Hall, 3 Denio, 375.)

We consider in the case before us, that the plaintiff was entitled to a

judgment for the value of his labor, after deducting the small sum paid

to him by the defendant ; and that, according to the evidence, the defen

dant can not complain of the amount of the judgment.

FORECLOSURE. CANCELLATION OF THE MORTGAGE.

Where a father deeded property to his sons, intending it as a gift subject to his own and his
wife's support ilurins their lives, and took from them a note and mortgage as security therefor,

but, just previous to his death, delivered up the note to his sons—Held, that this delivery of the
note and the original intent of the parties was a good defense to an action on the mortgage by

tho executor.

[Sherman va. Sherman; 3 Indiana R., 337.]

This was a bill filed by the administrator of one Benoni Sherman to

foreclose a mortgage given by the defendants, as security for a note, to

the intestate, their father. It appears that Benoni Sherman conveyed

certain real estate to his two sons, taking back from them a note for

eight hundred dollars and a mortgage on the property conveyed, as

security for the note ; that he intended the property as a gift to them,

subject to the support of himself and wife, and that he took the note

and mortgage as a means of securing that support, and as a check upon

the conduct of his sons. About four days before his death, being in

good health and not contemplating his decease, he delivered the note

and mortgage to his son, with the remark that he wished him to keep

them until lie (Benoni) and his wife were dead, and that then tliey

would be void and dead also. Benoni's administrator subsequently

demanded and obtained possession of the note and mortgage, and insti

tuted this suit for their collection. Foreclosure decreed, and the

defendant appealed.

Perkins, J.—A court of equity will order the delivery up and can

cellation of instruments where they are clearly established by the

proofs to have become functus officio according to the original intent

and understanding of both parties, and also where it has been fairly

inferable from the acts or conduct of the party entitled to the benefit of

the deed or other instruments that he has treated it as released or

otherwise dead in point of effect. (2 Story's Eq., p. 19 ; see also

Wekett vs. Rahy, 2 Bro. P. C, 386 ; Richard vs. Syms, 2 Eq. Ca.

Abr., 617 ; S. C. Barnard, p. 90 ; 2 Spence, 912, Note B ; Hower vs.

Marten, 2 Mylne & C, 47.4.)

There are two classes of cases in which equity will decree the

delivery up of instruments, which are the evidences of debt : 1. Where

they were not intended, originally, to be enforced: 2. Where they

were intended, originally, to be enforced, but that intention has been

finally abandoned.

The case under consideration falls within both of these classes. In

it, we may remark, the mortgage was but a security for the note ; and

any act that discharged the latter, discharged the former.
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' The note had -been actually surrendered up to one of the makers ;

and we shall treat it as though it had never been returned to the ad

ministrator of the payee, for it was done in ignorance of the rights of

the party, and without intending to relinquish any rights he might

have, and without the consent of the joint maker. Such a return will

not revive an extinguished debt, nor change the liabilities of the parties

in this suit. The surrender of a note is, prima facie, a satisfaction or

relinquishment of the debt evidenced by the note. And in the present

case all the facts go to show that the note was surrendered with a

view to the relinquishment of what was, indeed, a legal demand, but

one never :ntended to be enforced ; and also, with a view to prevent

its being collected on the decease of the payees as a part of his estate

for the benefit of his heirs.

Of this there can be no doubt ; and we think, on the authority of the

cases cited, it is the duty of a court of equity to enjoin its collection

for such a purpose.

It is true, the defendant, Charles, was not directed immediately to

destroy the note ; but the unqualified possession was given to him to

continue till, on the happening of a future, but certain event, the note

should become "void" and " dead" without payment; till, in short, it

should " become functus officio according to the original intent and

understanding of both parties."

Suppose this had been a suit to compel the re-delivery of this note

from Charles B. Sherman to Benoni's administrator, would it have been

sustained on the fact now appearing in the record ? If not, then the

present suit should not be. It will be observed that this bill is not in

behalf of the widow to secure a support for her. This bill is to

collect the note in question for the benefit of all Benoni's heirs, a part

of whom ho intended should not have any of it ; and, if successful,

would destroy the claim of the widow to future support, as well as

deprive the defendants of their reward for the support they have

given.

We think the decree below should be reversed.

i

TRIAL. MINUTES OF EVIDENCE.

Where the minutes of evidence of counsel wero accidentally tnken into the jury-room, but did not
Influence the jury iu coming to a verdict—Held, no ground for a new triat.

{Ball vs. Cartcy; 3 Ind. R., 677.]

This was a motion for a new trial. It appears that in an action of

assumpsit between the same parties upon the retiring of the jury to

consult upon their verdict, one of the jurors produced the minutes of

evidence of the defendant's counsel, which, the appellant alleged, influ

enced the jury in the finding of their verdict, and the question was,

whether this was a ground for a new trial. There was a written

agreement signed by counsel admitting that the written memorandum

did not go to the jury with the knowledge of the parties or their

attorneys.
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Roache, J.—The only question in the cause arises upon the proof.

If the charges in the bill were established—if it were true that the

minutes of evidence taken by counsel had been surreptitiously intro

duced into the jury-room, by the procurement of the party, or by the

still more reprehensible connivance of a jury-man, and had there been

read and used as a basis for arriving at a verdict, or had even exercised

an influence upon their finding, it would certainly be good cause for

setting aside the verdict and awarding a new trial.

Such gross misconduct would justly subject the guilty parties to

punishment which no court should hesitate to inflict. (See Barlow vs.

The State, 2 Blackf., 114, and authorities there cited.) But upon

looking into the depositions, we can not conclude that there was any

such misconduct in this case. We are satisfied, from the evidence,

that the "memoranda" came into the jury-room by an accident ; that no

improper use was made of them, and that they exercised no influence

upon the verdict. The only evidence bearing upon the point materi

ally, is found in the depositions of the bailiff and of two of the jurors,

one of whom was the foreman. The evidence of the bailiff goes

strongly to support the allegations of the bill relative to the improper

use made of the " memoranda." In his statements he is positively con

tradicted by both the jurors. Smiley, who was the foreman, swears

that the jury made up their verdict " from their recollection of what

was proved at the trial," and without any reference, as far as he saw,

knew, or believed to the " memoranda" of evidence. Brawley, the

other juror, sustains him fully, and in addition explained how the paper

found its way into the jury-room. He says that when the jury were

retiring, he gathered up from the table in the court-room the papers in

the cause, and upon drawing them out of his pocket, after arriving in

the jury-room, he discovered several sheets of paper containing minutes

of evidence, one in the handwriting of Chase, the defendant's attorney,

and two in the handwriting of Jones, one of plaintiffs counsel. He

swears positively that he took up these papers inadvertently, and upon

finding them made the fact known to his brother-jurors, and that they

did not in any degree affect the verdict.

We are of opinion, therefore, that no improper means were used to

introduce the papers complained of into the jury-room, nor was it used

or relied upon as evidence, nor did it, to any extent, influence the

minds of the jurors in coming to a conclusion.

PRACTICE. REFERENCE.

Where the record ihowod that a party waa in court by his counsel at the time an order of refer
ence was entered, and made suggestions as to the form of the order—Ileal, that the reference

might subsequently be set aside upon the ground that he had never consented to H.

[Smith vs. Pollock ; 2 California R., 92.]

This was an appeal from an order made in the court below referring

the cause to a referee, to try and report on all tho issues. The record
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showed that the appellant was in court by his counsel at the time the

order was entered, and made suggestions as to the form of the order.

The appellant filed an affidavit stating that he had never consented to

such reference, and prayed the court to set the same aside. This

motion was refused, and the defendant appealed.

Murray, J.—Art. I. sec. 3 of the constitution of this state provides

that " the right to trial by jury shall be secured to all, and shall remain

inviolate forever ; but a jury trial may be waived by the parties in civil

causes in the manner to be provided by law." The 182d sec. of the

act to regulate proceedings in civil actions provides, that " a reference

may be ordered upon the agreement of the parties filed with the court,

or entered in the minutes." The same act also gives the court power

to refer cases, where the parties do not agree, for certain purposes. It

is admitted that the reference under the order in this cause would

amount to the finding of a jury. The language of the constitution is

explicit ; and it is evident that the framers of that instrument intended

to give the benefit of the trial by jury in every case. The mere silence

of an attorney can not amount to a waiver of a constitutional right.

The act concerning references requires the consent to be in writing

or entered on the minutes. This waiver must appear affirmatively, and

not by implication.

Neither is the appellant concluded by this act of his counsel. The

act concerning attorneys and counselors gives an attorney or counsel

power to bind his principal by an agreement in writing, filed with the

clerk, or entered on the minutes of the court. No such agreement ap

pears in the record of this case.

The order of reference had the direct effect to deprive the appel

lant of a constitutional right. The waiver of such right must appear in

the manner prescribed by law. No such waiver appears directly from

the record, and this court can not infer it from the silence of the ap

pellant's counsel.

The order of the court below must be reversed with costs.

pledgee's interest.—liability on execution.

On execution against the bailee, goods pledged may be taken and sold, subject to the right of re
demption in the bailor and general owner.

[Saul vs. Kruger. New York Superior Court. Not yet reported.]

This was an action of replevin to recover certain personal property

from the defendant, one of the constables of the city of New York,

who took the property, under an execution, issued out of a justice's

court against the firm of P. W. Byrne & Co., of whom the defendant,

Saul, was a member. The property in question was, however, it seems,

owned by one Captain Hall, and left by him in the hands of the plain

tiff. The goods were replevied, and this suit brought. A verdict was

rendered for the defendant, and the plaintiff appealed. The principal

question of importance arising in the case was, whether the interest of

vol. II.—36
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a bailee for security, in goods in his possession, may be taken on exe

cution against him.

Hoffman, J.—It is true that the rule in the case of mortgages of

real estate i3, that an execution may not be levied upon the interest of

a mortgagee upon judgment against him. But this is only the rule

before entry or foreclosure. And it was once held in Connecticut

that such interest might be taken even before foreclosure. (Row vs.

Couch, 1 Root's R., 452 ; and see Huntington vs. Smith, 6 Conn. R.,

235 ; Blanchard vs. Colbourne, 16 Mass. R., 345 ; Jackson vs. Willard, 4

John. R., 41 ; Jackson vs. Dubois, ib., 216 ; Collins vs. Perry, 7 John.

R., 278.) When there is a forfeiture and possession it is presumed the

execution may be levied. But it is decided that personal property in

the hands of a mortgagee may be taken upon an execution against the

mortgagee after forfeiture. (Ferguson vs. Lee, 9 Wend., 258.)

The chief distinction between a pledge and a mortgage of chattels is

that delivery of possession is essential to the former, and that no for

feiture is worked by failure to perform the condition, but the pledge

must be sold by process of law, or upon reasonable notice. ( Cortelyou

vs. Lansing, 2 Caines' Cases, 200 ; Hart vs. Ten Eyck, 2 John. C.

R., 62 ; Ward vs. Sumner, 5 Pick., 59.) We see nothing in these

distinctions to exempt property pledged from the same liability as

property mortgaged.

Upon this subject we refer also to the rule stated by Chief Justice

Savage, in Otis vs. Wood (3 Wend., 500), that where a person is in

possession of a chattel, having a right to such possession for a specific

time, he has an interest in it which may be sold. When that interest

expires, the owner is entitled to his goods. (Camley vs. Hill, 11 Legal

Observer, 334 ; Mattisonvs. Barrows 1 Comstock, 295.) Where the

mortgagee has the immediate right of possession, so that there is

nothing but a right of redemption in the mortgagor, the property can

not be levied upon under an execution against him. But if he has the

right of possession for a definite period, it appears that it may be.

The principle of such cases seems to be, that possession, coupled

with an interest, renders the property liable.

Again, with respect to the right of a pledgee, it has been decided that

the owner of a saw-mill who had sawed logs, retained alien upon them

although removed by agreement from the premises, so that he could

sustain replevin against the sheriff for taking them upon an execution

against the owner. ( Wheeler vs. McFarland, 10 Wend., 318.)

So the pledgee may have an action of trover against any one who

converts the goods by authority from the general owner. (Ingersoll

vs. Van Bohelin, 7 Cowen, 670.) And in the well-considered case of

Braddock vs. Murray (3 Vermont R., 302,) it was held that the bailee

of a chattel, coupled with an interest, might sustain trespass against

the bailor and general owner.

These authorities show that a pledgee of goods, with an interest in

them as security for a debt or demand, is armed with the whole power

and remedies of the law to protect his possession and support his

claim. It would be anomalous if a right and interest so guarded should

not be amendable to a judgment in favor of his creditor.
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It was a rule of the common law, that goods pawned or pledged

could not be taken in execution against the pawner. '(Cases cited by

Jewett, Ch. J., in Stief vs. Hart, 1 Comst., 28.) This was redressed

by the statute of 1830 (2 R. S., 366, $20,) by which the right and in

terest of the person making the pledge might be sold on execution

against him, and the purchaser would acquire all his title and interest

and should have possession on complying with the terms and condi

tions of the pledge. Ia Stief vs. Hart (1 Comst., 20), the supreme

court had determined that upon such an execution the sheriff might

enter into possession of the property pledged in order to sell it. This

was affirmed upon an equal division, four to four, of the judges in the

court of appeals. But it was also allowed that when the sale was

consummated, the property was to be re-delivered, and could be held

until the purchaser redeemed it. If a statute was necessary to author

ize a levy upon an execution against a pledger, then either the goods

might be taken as against the pledgee or the property was wholly

beyond the reach of the common-law process, a conclusion not readily

to be admitted.

We do not see any SHCh inconsistency or practical embarrassment

from the establishment of the rule now stated as counsel insist upon.

The purchaser under a judgment against the pledgee obtains the

possession, and the right and interest of the pledgee. The purchaser

under an execution against the pledger obtains his right to reclaim

the property upon fulfilling the terms of the pledge. There is merely

a substitution of persons representing and holding the same rights.

The judgment is affirmed, with costs.

PARTNERSHIP GOODS. LIABILITY ON EXECUTION.

On an execution against one partner, the partnership goods may be taken and the debtor partner's
interest sold, subject to the payment of the partnership debts.

[JVewhall vs. Buckingham ; 14 Illinois R., 405.]

The question in this case was, whether the sheriff might seize part

nership goods on an execution against one partner.

Treat, C. J.—The English courts uniformly hold, that on an

execution against one partner, the sheriff may seize the partnership

goods and sell the share of the partner against whom the process

issued. As respects the property taken, the partnership is dissolved,

and the purchaser becomes a tenant in common with the other partner.

He, however, acquires the share of the debtor partner, subject to the

right of the remaining partner, and through him of the partnership

creditors, to have the property applied, so far as it may be necessary,

to the payment of the joint debts. But this right is an equitable one,

and can not be enforced at law. (Buckhurst vs. Clinkard, 1 Shower,

173; Pope vs. Haman, Comberback, 217; Heyden vs. Heyden, 1

Salkeld, 392 ; Parker vs. Pistor, 3 Bos. & P., 288 ; Johnson vs. Evans,

7 Man. & G., 240.) The weight of authority in the United States is

i
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decidedly the same way. (Phillips vs. Cook, 24 Wend., 389 ; Collyer

on Partnership, § 822 ; Gow on Partnership, 206 ; Story on Partner

ship, § 261 ; 3 Kent's Com., 65, Notes ; 1 Am. Lead Cas., 317, Notes

by Hare & Wallace ; Scrugham vs. Caster, 12 Wend., 131 ; Washburn

vs. The Bank of Bellows Falls, 19 Verm., 278; Bardwell vs. Perry,

ib., 292 ; Moore vs. Sample, 3 Ala., 319 ; Place vs. Sweetzer, 16 Ohio,

142 ; Burgess vs. Atkins, 3 Black., 337; Shaver vs. White, 6 Munf.,

110; White vs. Woodward, 8 B. Munroe, 484 ; Douglass vs. Wmslow,

20 Maine, 89 ; Tredwell vs. Roscoe, 3 Deveraux, 50 ; Schatgill vs.

Bolton, 5 McCord, 478 ; Gilmore vs. The North American Land Co.,

Peter's C. C. R., 460 ; 17. S. vs. Williams, 4 McLean, 236.)

The cases of Morrison vs. Blodgett (8 N. H., 238), and Deal vs.

Bogue (20 Penn. R., 228), deny the right of the sheriff to seize part

nership goods on an execution against one partner. But these cases

are clearly against the current of authorities. They are innovations

upon the well-established legal rule ; and are the result of attempts by

courts of law to administer a principle of equity. They virtually pre

vent the individual creditors of a partner from subjecting his share in

partnership property to the payment of their debts. What remedy

have such creditors against the share of their debtor in partnership

goods, unless the goods can be seized, and his interest in them sold on

execution ? In order to sell that interest, the officer must, for the time

being, have custody of the property. A levy would be ineffectual, if

the property is to remain in the possession and subject to the control

of another. From the necessity of the case, the officer must be allowed

to reduce it into possession. The authority to sell a chattel, or any

interest therein on execution, necessarily includes the power to take

possession thereof for that purpose. There are, indeed, inconveniencies

growing out of the seizure of partnership property for the individual

debts of a partner. They are, however, unavoidable. They are inci

dents of this kind of title to property. They must be borne, or separate

creditors may be without any effectual remedy for the collection of

their debts. Their debtor may have no individual estate, and still be

entitled to a large surplus in the joint estate after the affairs of the

partnership are adjusted. The same inconveniencies may arise in the

case of tenants in common of a chattel ; and yet the law is firmly set

tled, that, on an execution against one of them, the sheriff may take

exclusive possession of the chattel in order to sell a moiety thereof.

(Melville vs. Brown, 15 Mass., 82; Reed vs. Howard, 2 Mete, 36;

Waddell vs. Cook, 2 Hill, 47; Blevius vs. Baker, 11 Ired.,291.)

In equity, a partner has the specific right to have the partnership

effects faithfully applied to the payment of the partnership debts. The

real interest of a partner in the joint property is a moiety of the surplus

that may remain after the joint debts are discharged. And this inter

est is all that a purchaser acquires at a sale on execution. He succeeds

only to the rights of the debtor partner. He takes the property bur

dened with the payment of the joint debts. The sheriff delivers the

property to the purchaser and the other partner as tenants in common,

subject to the incumbrance of a partnership account. The account

may be taken at the instance of the purchaser or the other partner.
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Although there is not a perfect agreement among the decided cases,

the better opinion seems to be, that a court of equity may interfere by

injunction to restrain a sale by the sheriff, until the partnership account

is taken, and the precise interest of the debtor partner ascertained.

(1 Story's Eq., (j 678 ; Story on Partnership, $ 264 ; Place vs. Sweetzer,

16 Ohio R., 132 ; Cammack vs. Johnson, I Green's C. R., 163.)

Judgment reversed.

BREACH OF THE PEACE. CONSTABLE'S AUTHORITY.

A constable or police officer has no right to arrest, without process, for a breach of the peace, after
the disturbance has ceased.

[Pow va. Beckner; 8 Indiana R., 475.]

This was an action of trespass for an assault and battery and false

imprisonment, brought by the plaintiff in error against Beckner, a

marshal of the town of Lafayette, and six others. Beckner pleaded in

justification that he arrested Pow for quarreling and making a disturb

ance in violation of the ordinances of Lafayette. It was admitted that

the arrest was not made until after the disturbances were over, and was

made without process. Judgment for defendant, and appeal by plaintiff.

Smith, J.—We think this plea is insufficient. It sets up as a justi

fication of the trespasses complained of, that the marshal was informed

by some unknown person that the plaintiff had been guilty of violating

the ordinances recited, by committing a breach of the peace, and relies

upon the supposed power of the officer to arrest without process in such

cases. The authority conferred upon the marshal by the ordinance is

similar to that possessed by constables and other police officers at

common law. It is made his duty to suppress all riots and disorders,

and apprehend, either with or without process, all disorderly persons or

disturbers of the peace ; but this should not be construed to mean that

he should arrest for a breach of the peace after the disturbance had

ceased. The obvious intent of the ordinance from which he derives

his power, was to enable him to suppress riots and disorders in actual

progress, without waiting to procure process, and to this extent the

authority given him is reasonable and proper. But an authority to ar

rest for such offenses, after they had been committed, without process,

and upon vague information communicated to him, would be unneces

sary for the preservation of the public peace, and liable to great

abuses.

To justify a constable in apprehending without process for an affray,

the affray must take place in his view, and be still continuing. After

it is over, he has no more power to arrest the offenders than any other

person. (Cooke vs. Nethercote, 6 Carr. & P., 741 ; Coupeyvs. Henley,

2 Esp., 540 ; Fox vs. Gaunt, 3 Barn. & Ad., 798.) The power given

to the marshal, who is one of the defendants in this case, is not greater

than that possessed by constables, and appears to have been given

with the view of placing him on the same footing with that class of

officers.

Judgment reversed.



566 [August,Condensed Reports of Recent Cases.

REWARD FOR ARREST. - AGENCY .

M . arrested E . for whose arrest a reward had been offered , butby his negligence allowed him to
escape ; he then requested P . to aid him in re-arresting E ., provided him with a pistol for that

purpose , and gave him directionswhere to watch . P . succeeded in arresting E ., carried him to

the sheriff, and claimed and received from him the reward - Held , that M . might recover the
amount of the reward from P ., in an action of assumpsit.

( Pruitt v9. Miller ; 3 Indiana R ., 16 .]

The facts of this case are substantially these : A reward of two

hundred dotlars was offered , in December, 1850, by the county of

Franklin , in Indiana, for the apprehension and delivery to the sheriff

of that county of Joseph Emsweller,who was charged with the murder

of Chauncey Jenks. Russell Miller thereupon wentto New Orleans in

pursuit of Emsweller, succeeded in arresting and bringing him on the way

to Franklin county as far as Harrison , a town near the eastern boundary

of the county and between it and Cincinnati, at which place , on

Thursday night, Emsweller, through the carelessness of Miller, made

his escape. Fridaymorning, Miller came on to Franklin county, seeking

aid to arrest him . Emsweller's wife lived with Mrs . Stuttle , on the

farm of the defendant, Pruitt. Miller, with others whom he had pro

cured to aid him , watched Mrs. Stuttle's house Friday night. Ems

weller did not appear. On Saturday morning Miller called on Pruitt,

related to him the circumstances of his journey to and from New Or

leans, his heavy expenses, his arrest of Emsweller ,the escape, etc ., and

solicited his aid in retaking him . He told Pruitt , if he would arrest

Emsweller, and let him ,Miller, know , he would pay him well for it, and

furnished him a pistol for safety. Pruitt agreed to watch for Ems

weller at Stuttle 's, take him if he should come there,and let Miller

know . He said Miller ought to have the reward . In the meantime,

Miller continued his search in the vicinity . Emsweller came to Stut

tle' s Saturday night, and on Sunday morning Pruitt arrested him there ,

but instead of informing Miller of the fact, he delivered Emsweller to

the sheriff, and claimed and received the reward of two hundred

dollars. Miller then brought this suit to recover that money from

Pruitt .

PERKINS, J . - It is contended , in behalf of Pruitt, that he arrested

Emsweller on his own account, and delivered him to the sheriff, and

thus became entitled to the reward offered as his own property . But

we think it plain enough that Pruitt made the arrest at the request and

as the servant of Miller, and is entitled , not to the reward , but to a

reasonable compensation for that service. Miller had arrested Ems

weller and brought him far on the way to the place where he was to

be delivered up ; had , somewhat carelessly perhaps, but not inten

tionally , suffered him to escape, and was following him in eager pur

suit ; gave Pruitt who was not attempting and so far as appears was

not intending to attempt the arrest on his own account, information

how and where Emsweller had escaped and where he would be likely
to be found ; and obtained his promise that he would make the arrest
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at the place named, not elsewhere, on a promise of being paid for so

doing . Had Pruitt when applied to by Miller declined to act in his

behalf, Miller might, and probably would , have watched at Stuttle 's

and arrested Emsweller himself. But relying on Pruitt's promise, he

trusted that point to him , and it would certainly be against all equity ,

under the circumstances, now to suffer Pruitt to repudiate his promise

and claim the arrest as made on his own account.

In the second place, it is claimed , that if Pruitt was the servant or

agent of Miller in making the arrest, then before this suit could be in

stituted, it was necessary that there should be a demand by Miller on

Pruitt for an accounting and an allowance, or an offer of an allowance

to him , out of the two hundred dollars he had received for his trouble

and expenses. It is in general true , that where an agent receives

money belonging to his principal in the course of his agency, he is en

titled to an accounting before he can be sued for the money, and may
retain his expenses, etc . (English vs . Devans, 5 Black ., 558. ) But in

this case , we think Pruitt did not receive this reward in the course of

his agency for Miller, but rather as a wrong-doer. He was not em

ployed to take Emsweller to Brookville, and receive this money on his

surrender to the sheriff, but only to arrest and detain him for Miller.
If a man is employed simply to find a horse that is lost and bring him

to the owner, and he find the horse , but instead of returning him to the

owner, take him to the person to whom the owner may have sold him ,

and receive the price, it would hardly be contended that he received
that money in the course of his agency for the owner. It would be

otherwise , were he furnished with the horse to sell. And as to the

compensation to which Pruitt may be entitled for arresting Emsweller,

it could not have been allowed by the jury in this case, had any
amount been proved which there was not, because there was no plea or
notice of set-off filed .

SLANDER. - MITIGATION OF DAMAGES.

In an action for slander, where the words complamed of were spoken under excitement, the fact

of that excitement may be taken into consideration by the jury in mitigation of damages.

[Brown vs. Brooks; 3 Indiana R .,518.]

This was an action on the case for slander. The only question of

law arising in the cause was whether the fact that the words com

plained of were spoken under excitement might be considered in miti

gation of damages.

PERKINS, J. — The allegation of malice in speaking the words is a

material one in a declaration for slander . And when the plaintiff has,

prima facie, established the allegation upon the trial, the defendant has

a right, under the general issue, to give in evidence, as mitigation of

damages,matters disproving or tending to disprove malice, such as in
sanity , or that the words were spoken in a sudden heat or passion , or

upon a justifiable occasion ; or that there was a general belief on the

part of the public of the truth of thematter charged.



568 [August,Condensed Reports of Recent Cases.

In answer to such evidence on the part of the defendant, and to

prevent the reduction of damages, the plaintiff may produce evidence

showing, or tending to show, express malice. Applying these princi

ples to the present case, the defendant below may have shown, as tend

ing to disprove malice, that he spoke the words in a state of excitement,

and the plaintiff in reply, as tending to destroy the force of that evi

dence and show actual malice, may have proved that the defendant

persisted in repeating the charges after the excitement had passed off.

For though anger may exist without malice, and words therefore may

be spoken in the heat of passion without malice, yet malice may co

exist with anger, and words be spoken with malice, even in the heat

of passion ; and whether they are or are not so spoken in any given

case is a question for the jury, all the circumstances being considered.

It would not necessarily follow that, because words were spoken in the

heat of passion, malice was wanting, and damages should be mitigated.

Nor would it necessarily follow, because a charge made in the heat of

passion was coolly and deliberately repeated afterward, that the

charge was maliciously made in the heat of passion, and subject to

heavy damages.

These would be questions for the jury. Each repetition of slanderous

words lays the foundation for a separate suit, some of the repetitions

may be with malice, and some without. Each must stand or fall by

itself. In the case before us, therefore, should we consider, as is in

sisted, that the court told the jury the damages should be mitigated if

the words were spoken in excitement, but should not be if they were

repeated afterward without excitement, irrespective of the question of

malice, the charge was wrong and may have injured the plaintiff in

error. But we do not so consider the charge. We think the jury

would have understood from what the court said, taken all together,

that if the words for the speaking of which the action was brought

were spoken under excitement, the fact of that excitement should be.

considered in mitigation of damages, but if they were spoken not under

excitement, then there would be no fact in relation to excitement to

take into consideration in mitigation, and this would certainly be true.

We may remark that we think the word " excitement" one of too

general signification to be used without qualification in the connection

in which it was employed in this case. There are many kinds of ex

citements, some of which might not even tend to mitigate slander.

But we presume the evidence in the cause established that degree of

passion that justified the charge. At all events, if it did not, the error

was in the complaining party's favor.

Judgment affirmed.
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WARRANTY. MISREPRESENTATIONS.

B. innocently and by mistake told G. that her suitor was rich, and she married him upon the faith
of that representation—Held, that B. was not estopped by this innocent misrepresentation from
bringing suit against G. subsequent to the death of her husband, for a debt due by the husband
to him.

[Coleman is. Rowland. Pennsylvania Supreme Court. Not yet reported.]

This was an action brought by the executor of John Rowland against

his widow, Mrs. Coleman, to recover from her certain personal prop

erty which he claimed to appropriate in satisfaction of a debt due by

the decedent to himself. The defense set up was, that the executor

had estopped himself from setting up the debt to her disadvantage by

having falsely represented his brother, the decedent, to be worth a cer

tain sum, and thus inducing her to marry him. Judgment was for the

plaintiff, and the defendant appealed.

Black, C. J.—The court below instructed the jury that if the plain

tiff fraudulently declared his brother possessed of property worth

$17,000, he could not reduce it below that value, by taking any part in

payment of his own debt. The complaint is, that the judge made the

case turn on the question of intent. The point before us is therefore

narrowed down to this : whether a person who innocently and by mis

take tells a woman that her suitor is rich, and she marries him under

that impression, may be compelled to make the statement good.

I will not waste words on any attempt to show the difference be-

and sale of lands or goods. Let it be conceded that a woman can

have no motive for marrying except the wealth of her suitor ; admit it

to be proper, delicate, and in accordance with true religious and moral

views of the matrimonial relation, that every woman may put the

charms of her person into the market, and that, if she gets for them less

than she thought, she is injured to the precise extent of the difference.

But this being granted, it still does not follow that a third person, as

innocent as she is, must lose his own property by way of repairing her

loss.

It is true, that when one party to a contract makes a misstatement,

which he believes to be true, and on the faith of it the other enters

into the agreement, equity will relieve. This is no more than saying,

that a contract made in mutual mistake of a material fact may be re

scinded. So no man can profit by a mistake of his own, if his neigh

bor has been misled by it. Where a loss must fall on one of the two

parties, it is the more equitable rule, that he should bear it whose er

ror, however innocent, has been the cause of it. To these principles

we refer all that class of cases which have decided that a vendee may

rescind a contract into which he has been led by a misrepresentation

of his vendor, though made without fraud ; that a receipt to an agent

can not be denied by the receiptor after the principal has settled with,

and given credit to, the agent for it ; that an owner of land can not

take improvements, the erection of which, on his own land, was inno
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cently encouraged by himself, etc. But when one is induced to make

a contract or engage in an enterprise, by the statement of another, who

has no interest in it, the motive is the very question. A person who

gives advice to his friend must speak in good faith, and give breath to

no thought which is not true, according to the best of his knowledge ;

but he is not answerable for a mere error of judgment ; he may safely

communicate any fact which he believes to be true. Thus, where one

person credits another upon the recommendation of a third party,

nothing but the willful and fraudulent falsehood of the recommendation

can make him who gave it responsible. In a suit founded on such a

cause of action, the scienter of the defendant must be averred in the

declaration, and distinctly proved on the trial. It is equally certain,

upon the same general principles of justice and policy, that if a credi

tor who believes his debtor to be solvent recommends him to another

dealer, who trusts him accordingly, and the debtor turns out neverthe

less to be insolvent, the first creditor is not thereby estopped from as

serting his debt, although by doing so he cuts out the last creditor. I

think no rule has ever been seriously propounded in any court of equity

which would compel a man to lose his debt for giving to another per

son such advice as a court of law would pronounce innocent. In no

way or manner can a person so related to the subject be held answer

able, without proof that he was actually and fraudulently cognizant of

the falsehood of his representation.

The jury have found that no fraudulent representations were made

by the plaintiff before the marriage concerning the property which the

deceased was possessed of. This verdict was found after full and, as

we think, correct instructions on all the evidence produced. We ought

to take it as a true verdict, and if true, the statements of the plaintiff

we're such as he conscientiously believed. We have conceded (but

only for the sake of argument) that a marriage is like a commercial

contract, and that a woman may have the same remedies against one

who advises her wrongly about her suitor's property, that a dealer has

against him who falsely certifies to a customer's solvency ; and we only

follow out the analogy, when we say, in the present case, that the ab

sence of fraud leaves the plaintiff at liberty to claim his debt.

Judgment affirmed.

TRESPASS ON THE CASE. DAMAGES.

Where D.'h hooso was so injured as to be rendered untenantable by reason of improvements made

on the adjoining lot by its owner—Held, that he could not recover for damages if—
I. He had knowledge of the approaching danger in time to protect himself from 1L
IX If he knew that the defendant was taking measures to guard against the danger, and either con
curred in the plan adopted or afterward approved it.

Bights and duties of adjacent land-owners considered.

(Dunlap vs. Walingford. Pennsylvania Supreme Court. Not yet reported.)

This was an action on the case brought by the plaintiff to recover

damages, alleged to have been sustained by him, in consequence of the

negligence of the defendants, in excavating the earth too near the plain-



1854.] 571Condensed Reports of Recent Cases.

tiff's house, and undermining and destroying his foundation, rendering

the entire building, consisting of two small houses, untenantable, and

compelling him to take them down and rebuild them.

It appears that the plaintiff erected, in the spring and summer of

1846, two small houses, being, together, 18 by 30 feet, with a partition

.wall between them on the line of his lot, between Market, Wood,

Second, and Front streets, in the city of Pittsburg. The building was

on, or within a inch of, the line, at the end of the lot toward Wood

street, and at the distance of some eighty or ninety feet from the same.

The surface of the ground was descending from Market to Wood streets.

The great fire of the 10th April, 1845, had destroyed all the build

ings in that part of the city. The plaintiff had sunk his foundation

a few feet below the surface, and made a basement story, without any

cellar underneath.

The defendants were the owners of the lot fronting on Wood street,

and extending back to the end of plaintiff's house, which was on his

line. On this lot, with the exception of a strip next to plaintiff's lot,

had stood a frame warehouse, which was destroyed by the great fire.

The defendants wished to rebuild, and in the winter of 1846-7 made

the necessary arrangements for that purpose. After clearing the rubbish

out of the old cellar, the workmen commenced excavating the remain

ing space adjoining the end of plaintiff's lot, for an area, keeping on a

level with the old cellar of the former warehouse. They continued

until they approached within a certain distance of plaintiff's house, when

apprehending danger to the same by proceeding, they carried forward

channels, or narrow excavations, under the foundation wall of plaintiff's

house, building up stone piers or pillars as they dug out the strips of

earth at short intervals, until the whole sub-wall or undermining was

completed. This excavation was carried to a depth of some nine or

ten or more feet below the foundation wall of plaintiff's house, on ac

count of the descending surface of the earth toward Wood street, which

is alleged by defendants to be necessary for purposes connected with

their warehouses, and is said to be only of the usual and ordinary depth

of cellars, similarly situated, in the city.

It is alleged by the plaintiff, that defendants undertook to underpin,

or build, the sub-wall, and that they did it in so careless, unskillful,

and negligent a manner as to cause the injury complained of. Defend

ants allege that the excavation and underpinning of plaintiff's wall was

the joint work of plaintiff and themselves, and that both the plan and

extension were sanctioned and approved by plaintiff, and that after the

work' was completed the plaintiff expressed himself fully satisfied there

with, and in token of his entire approbation said he would make a

present of some tinware to the chief workman engaged in the work.

Hampton, J., upon the trial, instructed the jury as follows :

Although the amount of damages claimed in this case is not large,

yet the principles involved are of vast importance in towns and cities,

where men are constantly engaged in building.

The common law, which is said to be the perfection of human reason,

has adopted the maxim of the civil law, that every man must so use

and enjoy his own, as not to injure or destroy the rights or property of
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another. And this maxim is founded on the plainest principles of com

mon justice, without whose observance the very basis, not only of se

curity, but of government itself, would be destroyed, and the whole fab

ric fall to pieces. In populous towns and cities this salutary principle

is more indispensable than in the country, where men, in their ordi

nary business transactions, are comparatively but seldom brought into

contact. And consequently, a rigid adherence to this just and simple

rule can not be too strongly or too frequently urged upon our business

community, as its careful and conscientious observance would prevent

much litigation, trouble, and expense.

The owner of a lot of ground, in a town or city, who wishes to erect

a building on the line thereof, which divides it from an unimproved lot

of another, is bound to excavate to a proper and reasonable depth, to pro

cure suitable materials, and to use due care and skill in the erection of

his building, so that the adjoining owner may, if he wishes to build, by

proper care and skill, and the use of ordinary means, excavate not only

up to his line, but also deeper than the foundation of the first building,

without any damage thereto. Otherwise the first builder would acquire

an undue advantage over his neighbor, and destroy or greatly diminish

the value of his property, for which he had paid a full consideration.

The wall of the first builder must be of sufficient depth, material, and

dimensions, and built with such skill as to stand upon its own founda

tion, when all the earth to the same depth is removed from the adjacent

lot. And if this be not done, he has no right to complain, and can not

recover from his neighbor for any injury he may sustain in consequence

of such removal.

On the other hand, if the second builder wishes to sink his founda

tion below that of the first, he is bound, in doing so, to use suitable care,

caution, skill, and diligence, by the ordinary, proper, and customary

means, to prevent any injury or damage to the first building. And if

he fail to do so, he will be responsible for such damages as naturally

and necessarily result from his default. (Richart vs. Scott, 7 W., 460.)

What constitutes due care, caution, and diligence on the one hand, or

negligence on the other, is a question of fact for the jury, and no in

variable rule can be laid down on the subject, inasmuch as it depends

upon the circumstances of each particular case. The character of the

surface and soil, the location of the lots, the prospect and probability

of the improvement of that particular neighborhood, together with the

character and purposes of ihe buildings that may, or are likely to be

erected, are all questions, with many others, which enter into the inquiry

whether or not due care, skill, and diligence have been observed.

The learned judge then quoted and commented upon the following

cases : (Shrieve vs. Stokes, 8 B. Munroe, 453 ; Thurston vs. Hancock,

12 Mass., R., 220 ; Panton vs. Holland, 17 Johns. R., 92; Clarke vs.

i Foot, 8 John. R., 421 ; Patridge vs. Scott, 3 Mees. & W., 220 ; Actor

vs. Blundell, 12 W., 324 ; Parker vs. Foot, 19 Vern., 309; Mahon vs.

Brown, 13 W., 261 ; Peyton vs. The Mayor, 'Sf-c, of London, 9 Barn.

& C, 725 ; Chadwick vs. Traider, 6 Benj. N. C, 1 ; Com. Dig. Action

on the case for nuisance, 6 ; 2 Rolle's Abr., Trespass, 1 ; Wyatt vs.

Harrison, 3 Barn. & A., 871 ; Lasala vs. Holbrook, 4 Paige, 169 ;
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Dodd vs. Holme, 1 Adolpus & Ellis, 493.) He then proceeded as

follows :

If the first builder may disregard the character of the surface, soil,

and probable improvement of the adjacent lots—the uses to which they

are likely to be devoted—and the excavations which may be necessary

for such improvements, and throw upon subsequent builders all the

risk, expense, and difficulties consequent upon such exclusive privilege

to the former, such adjacent property would be rendered in a great

degree worthless, and all improvements in towns and cities cease! It

would be difficult to foresee all the injurious consequences of this doc

trine if carried out to its legitimate extent. An unimproved lot in the

city of Pittsburg or Allegheny would be of little value to the owner

if he were not allowed to dig in it for the purpose of building; and if

he may not remove the soil thereof for that or any other proper purpose,

lest he should disturb the natural support of his neighbor's lot, he is

deprived of the use and enjoyment of his own property, or is limited

. and restricted therein by the convenience, or even whim or caprice of

another. Under the operation of this rule, a person would have it in

his power, by purchasing lots at proper points in the different parts of

a town or city newly laid out, so to impair the value of the other lots,

either in the hands of the proprietor or subsequent purchasers, as

necessarily to throw them into his own hands, as the only one who had

the legal right to improve them. This proposition is so at variance

with every principle of justice and sound morality, as to contain in its

very statement its own refutation.

If the owner of a lot erects his building at the line dividing it from

one unimproved, he must take the risk of his position, and must use the

necessary means to sustain his wall, if his neighbor, building subse

quently up to his line, wishes to sink his foundation lower. And this

he must do at his own expense.

If the second builder wishes to sink his foundation deeper than that

of the first, he should give him reasonable notice of his intention, and

permission, if requested, to come on his lot to underpin, shore up, or

employ such other means as are best adapted to secure the safety of

his wall and building. If this be done, and ordinary care and skill

observed in digging and removing the soil from his own lot to such a

depth as may be necessary and proper for the purposes of his building,

he is not responsible for any injury to his neighbor's house. But if he

neglects to give notice, and undertakes to secure the building himself,

and in so doing is guilty of negligence or unskillfulness, he will be

responsible for such damages as naturally and necessarily flow from

his default.

You will apply these principles to the case under consideration.

Did the plaintiff sink his foundation to the proper depth, in view of

the character of the surface and soil of his own and the defendant's

lot, and did he build his walls of sufficient dimensions and materials,

and in a workman-like manner ? If he did not, he can not recover.

Had the plaintiff notice or knowledge of the approaching danger in

time to take the necessary measures to protect his own wall from

injury 1 If he had, and failed to do so, the defendants were not bound
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to underpin the building at their own risk and expense, but might pro

ceed with ordinary care and skill-, prudence and diligence, in the

excavation of their land to a reasonable and proper depth, and in so

doing would not be responsible for any injury to the plaintiff's building

arising therefrom.

But if the defendants undertook to underpin, or otherwise secure the

plaintiffs building for him, and thus put him off his guard, they were

bound to use due and ordinary skill, prudence, and diligence, by the

usual and ordinary means, to accomplish that object ; and if they were

guilty of negligence in so doing, they are responsible for such damages

as naturally and necessarily resulted from their default.

If the plaintiff knew of the danger, and joined with the defendants

in their endeavors to prevent the threatened injury, and concurred in

the plan adopted for that purpose, the defendants are not responsible

for any damages the plaintiff may have sustained. Or if, after the

work was done, he approved of it, and expressed himself satisfied with

it, being fully acquainted with the plan and manner of execution, he

can not recover. For, if a man assents to the doing of an act, he can

not afterward bring an action and recover damages for it.

[Note.—The question arising in this case is one of great importance

to all owners of real estate in large towns and cities, and it is the more

unfortunate on that account that the cases of this kind which have

hitherto arisen, have been determined rather by the circumstances and

equities of the individual case, than by any principles of law capable

of general application. There is no doubt that a party may recover

for damage occasioned by the negligence of his neighbor, in erecting

improvements, although upon his own lot, (see cases above cited) ; but

he may also sometimes recover even in the absence of any express

negligence, for a violation of the maxim, " Sic utere tuo ut alienum

non ladas." It is only in the application of this maxim that any diffi

culty arises in cases similar to the one above. It is evident that in all

such cases both parties must stand upon the same ground ; the rights

of both must be equal, and equally supported. The maxim, " first

come first served," never a legal maxim, is certainly not applicable to

a case like the present. And much difficulty has heretofore been

found in protecting the one party in the peaceful enjoyment of his

property, and the other in his right of making lawful and necessary

improvements on his own ground. This will perhaps be best attained

by the application of the following principle : A man has a right to

demand that his soil be supported in its natural position by the adjoin

ing soil ; but he has no right to demand that his artificial improvements

be supported by the soil adjoining his own. Although it is true that

this distinction has, perhaps, never been specifically laid down, it will

be found that it has been more or less distinctly recognized in a num

ber of leading cases. (Compare 1 Comyns Dig. Nuisance, p. 231, A,

with p. 233, C. See also 2 Rol., 565.) In the leading case of Thurs

ton vs. Hancock (12 Mass. R., 226), this distinction is very plainly

taken. C. J. Parker, in delivering the opinion of the court says:

"A man in digging upon his own land is to have regard to the position

of his neighbor's land and the probable consequences to his neighbor,
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if he digs too near his line ; and if he disturbs the natural state of the

soil he shall answer in damages ; but he is answerable only for the

natural and necessary consequences of his act, and not for the value of

a house put upon or near the line by his neighbor." In Lasala vs. Hol-

brook (4 Paige, 169), the same distinction was again noticed and ap

proved. (See also Gale & Whately on Easements, p. 216, et seq. ;

Byron's Leg. Maxims, p. 160, et seq.; 3 Kent, 437, note b.) All the

cases quoted by Judge Hampton in the charge above, together with

many others of a similar character, will be found entirely consistent

with this distinction between natural soil and artificial improvements,

and, indeed, most distinctly affirming the latter proposition that one has

no right to demand that his artificial improvements be supported by

the adjoining soil. The principle that every land-owner has a right to

the natural support of his soil is very analogous to the well-settled

principle of law, that every proprietor on a stream of water has a right

to the natural flow of it. (See Bealey vs. Shaw, 6 East, 208.) If he

be entitled to water for his soil, on the ground that nature has con

ferred it, why may he not have support for it on the same principle 1]

CORPORATIONS. TENANCY IN COMMON.

Corporations may hold land as tenants in common, though not as joint tenants.

[Dc Witt vs. San Francisco ; 2 California R., 289.]

On the 4th of June, 1852, an ordinance was passed by the common

council of San Francisco authorizing the purchase of certain real estate

for city and county purposes, to be held by the city as tenants in com

mon with the county of San Francisco. This action was brought by

the plaintiffs, tax-payers in the city of San Francisco, to prevent the

completion of the purchase. An injunction was granted, and a motion

to dissolve it refused. This was an appeal from this refusal. Several

questions were raised in the discussion of the case, but the only one

of any very general interest was, whether corporations could hold land

as tenants in common.

Wells, J.—It is objected that the corporation of the county of San

Francisco and the corporation of the city of San Francisco can not hold

lands as joint tenants, or tenants in common. It is not pretended that

these corporations can hold as joint tenants. Joint tenancy is a tech

nical feudal estate founded, like the laws of primogeniture, on the prin

ciple of the aggregation of landed estates in the hands of a few, and op

posed to their division among many persons. For the creation of a

joint tenancy, four unities are required, namely, unity of interest, unity

of title, unity of time, unity ofpossession. (1 Cruise's Digest, by Green-

leaf, 355, sec. 11 ; 2 Crabbe's Real Prop., sec. 2303.) But the dis

tinguishing incident is a right of survivorship. (1 Cruise, 359, sec. 27 ;

2 Crabbe's Real Prop., sec. 2306.)

Two corporations can not hold as joint tenants, because two of the

essential unities are wanting, namely, the unity of capacity and of title.
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(1 Cruise, 362, sec. 39.) Nor can they hold as joint tenants for another

reason : being each perpetual, there can be no survivorship between

them ; and this, as we have just seen, is the distinguishing incident

of this estate. Nor can a corporation hold lands as joint tenant with

a natural person, for there is no reciprocity of survivorship between

them. (Angel & Ames on Corporations, 150 ; 1 Kyd on Corp., 72.)

But a tenancy in common requires for its existence but one unity,

namely, that of possession. (1 Cruise, 390, sec. 2 ; 2 Crabbe's Real

Prop., 627, sec. 2316:) If therefore a grant should be made to two

persons, which in its terms should imply a joint tenancy, but such an

estate could not vest, for the reason that some of the requisite unities

were wanting, the result would be the creation of a tenancy in common.

The rule of law is, that a grant shall not fail if there is a capacity to

take under it, and if the higher estate can not vest, the next estate

which is possible, shall vest. This is an equitable rule, which is made

to apply to all grants and devises. The appellants in this case propose

to purchase the undivided one half of the property known as the Jenny

Lind and Parker House, and the land upon which the same stands, to

be used as tenants in common with the city of San Francisco.

But it is said that two corporations can not hold lands as tenants in

common ; and the case of The New York and Sharon Canal Company

vs. The Fulton Bank (7 Wend., 412) is cited in the opinion delivered

by the district judge, and is the only authority produced to sustain this

proposition. From an examination of the case, we think that it main

tains the opposite doctrine.

The books and cases do not afford any instance in which this right

of holding lands as tenants in common, either with each other or with

natural persons, is denied to corporations. Not one of the reasons

which work a want of capacity to hold as joint tenants would prevent

their holding as tenants in common, for this estate requires but one unity,

that of possession.

So far from corporations not being able to hold lands in common, the

original condition at common law of the largest class of corporations

known to the law, was that of holding all their lands in common with

each other ; and they were never separated until the original position

produced inconveniences. (1 Kyd on Corporations, 108.)

Order reversed and injunction dissolved.

RELEASE. FAILURE OF CONSIDERATION.

Where D., a creditor of Iho M. 8. 1. Co., granted them a release, the instrument setting forth that Its
object was to prevent the eompany from becoming insolvent ; but notwithstanding the release, Iho
company afterward did become insolvent—IleUl, that the release was not thereby avoided.

[De Von vs. Johnson. New York Supreme Court. Not yet reported.]

The defendant in this case was the receiver of the Mutual Safety Insur

ance Company, and the plaintiffs claim to recover an amount alleged to

be due on an insurance granted to them by the company. The defendant
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set up a release granted to the company by the plaintiffs, and the

plaintiffs replied failure of the consideration of the release. The case

turned entirely upon the binding force of this release. The defendant

claims that it is a perfect defense to the suit, and the plaintiff claims

that it ought to be set aside. The release is as follows :

Agreement between the Mutual Safety Insurance Company and E. W.

De Voss % Co.

" Whereas, on or about the day of June, in the year 1849, a

certain proposition was made to the Mutual Safety Insurance Company

by various parties, and among others by the above-named in the words

following :

" To the Trustees of the Mutual Safety Insurance Company :

We, the undersigned, creditors of the Mutual Safety Insurance

Company, for the purpose of restoring the solvency of the company and

preventing its going into the hands of receivers, agree with the said

Mutual Safety Insurance Company, provided the said company will pay

us a dividend in cash on our respective claims, that we will release for

double the amount of each dividend so paid, it being understood, how

ever, expressly, that^fter the debts now due, or which may hereafter

arise on the existing! contracts of the company are discharged, should

there be a surplus arising from the present existing assets of the com

pany, we shall receive pro rata our share of such surplus to the extent

of the balance of our original claims respectively.

" This agreement to be signed by creditors to the amount of two

hundred thousand dollars at least ; it is understood that the premium

notes of the claimants are applicable to dividends on their claims the

same as cash.

"New York, June, 1849.

" And whereas the said proposition was, on or about the 24th day

of August, 1849, accepted by the Mutual Safety Insurance Company.

And whereas, in conformity to the said proposition, and the said ac

ceptance thereof, a dividend of fifty per cent, has been declared by the

said company, on the claims represented by the signers to the proposi

tion aforesaid, dated the day of June, 1849 :

" Now, in consideration of the premises aforesaid, and of the sum of

four thousand dollars, now paid to the above-named E. W. De Voss &

Co., receipt of which is hereby acknowledged, being fifty per cent, on

the claim held by them against the said Mutual Safety Insurance Com

pany, growing out of policy No. 26,422, the said claim amounting to

the sum of eight thousand dollars, the above-named E. W. De Voss &

Co. surrender and hereby cancel the said policy, and release and dis

charge the said Mutual Safety Insurance Company of and from all and.

every claim and demand whatsoever, growing out of the said policy in*

any way.

" It is, however, expressly agreed, in conformity to the said proposi

tion of the day of June, 1849, and the acceptance thereof as.

aforesaid, that if after payment of the said dividend of fifty per- cent. on.

the claims represented by the signers to the said proposition, and after

the payment of expenses and of all the claims on the said company now

existing, and which may hereafter arise on existing contracts, there

vol. II.—37
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shall remain any surplus in the hands of the said Mutual Safety In

surance Company, of its present assets and property, the said surplus

shall be divided among the signers to the said proposition of the—

day of June, 1849, pro rata, according to the respective amounts of their

original claims."

This paper was regularly signed and sealed, and the money was

paid. The company, however, were not thereby entirely extricated

from their difficulties, and on the 5th of October, 1850, the company

was dissolved, and Henry W. Johnson, defendant in this suit, was ap

pointed receiver. The plaintiffs then brought this action to recover

of the defendant the balance not paid, insisting that the release was

executed as part of a plan to prevent the insolvency of the company,

and to enable it to continue the business, and that as this plan was un

successful, the consideration upon which the instrument was executed

failed, and that the claimants ought not to be barred. The referees re

ported in favor of the plaintiffs, setting aside the release, and the de

fendants appealed.

Clerke, J.—I am at a loss to conceive in what respect this differs

from any other release, to entitle the plaintiffs to have it set aside, " so

that the funds in the hands of the receiver should be distributed in the

same way, as if the plaintiffs had not executed the release."

Is fraud pretended ? Not at all ; it is expressly disavowed. Was

there no consideration ? The plaintiffs received an immediate payment

of fifty per cent. ($4,000) on their claim, with a stipulation that, if after

the payment of fifty per cent, of their claims and those of the other

creditors who united with them in this release, and after the payment

of expenses, and all claims in the company then existing, and which

might arise on existing interests, there should remain any surplus in

the hands of the company, the surplus should be divided among the

creditors who executed the release. This was an ample consideration.

It secured to the plaintiffs one half of their claim, and put at once into

their pockets $4,000, instead of leaving them in a state of uncertainty

as to what proportion of the demand they should receive, if any, and of

waiting for the final settlement of the complicated affairs of an insur

ance company, pronounced to be insolvent, liable to be dissolved, and

whose estate and assets would, therefore, soon, probably, be placed in

the hands of a receiver.

Were not the conditions of the agreement in all respects complied

with? The $4,000 were at once paid ; and, as required, instruments

of a similar tenor were executed by other creditors, to the amount of

over two hundred thousand dollars, indeed, amounting to over two hun

dred and fifty thousand dollars, including the plaintiffs' demand—each

of them receiving at the time of delivering such instrument fifty per

cent on the amount due to them respectively.

To be sure, it is mentioned in the release that is given for the purpose

of restoring the solvency of the company, and preventing its going into

the hands of receivers. But this is stated by way of recital, as a mo

tive then operating on the minds of the parties, to perform the act—

not as an essential element or condition of the validity of the act. The

release did not, indeed, save the company from insolvency, or from
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going into the hands of a receiver ; but are we to pronounce the instru

ment void on that account, when nothing appears on the face of it,

that if such did happen contrary to the motives or wishes thus inciden

tally expressed, the release was to be of no effect? If the plaintiffs

meant this, they should have said so-? and not having said so, it is

fairly to be presumed that they meant no such thing. They have lost

nothing by the company's failure to resume business ; and, as mere

creditors, would have gained nothing if they had resumed it.

Whea releases are limited by courts to the purpose and occasion in

which they are made, such purpose and occasion constitute a condition

of the ultimate efficacy and validity of the instrument ; and this condi

tion is either plainly expressed or so manifestly forms an integral and

operative part of it, that it can not be rejected. The release here is in

itself unconditional, notwithstanding the incidental expression of the

motive, and bears a resemblance to the case, Pratt vs. Crocker (16 P.

R., 270), where a release was given by a defendant in a cause, for the

purpose of enabling the releasee to be a witness on the trial ; it was a

discharge of the liability of the witness to the defendant, although he

was not sworn at the trial, nor the release produced.

Mitchell, J.—In addition to what has been said by Judge Clerke,

it may be observed that, before the release was executed, the plaintiffs

and others made application to the company to pay this per centage,

and that those who joined in the application should then execute re

leases so as to allow non-concurring creditors to be paid in full, and

the applicants to have a claim only on the surplus which should then

remain, and that this was done in order to make the company solvent.

If a sufficient number joined in this application, so as to enable the

company to pay that per centage to them, and to pay all other claims

in full, then the company, on receiving those releases, became solvent

in fact, and could pay the per centage to the applicants without infring

ing the law against insolvent companies giving a preference. And a

sufficient number did so join. If this were not the meaning of the

release, but the claims of those applicants were still to be debts due by

the company for the whole amount, or for an equal portion with the

non-concurring creditors, then the object of the applicants would be

defeated—the company would be insolvent in fact, and no payment

could be made to them ; and the payments since actually made to them

have been made against law, and could be recovered from the applicants.

This system of releasing the debts of companies and taking a per cent-

age, and establishing a new claim only as to the unpaid part of the debt,

on the surplus funds merely of the company, after payment of all other

claims, was not new. It was resorted to after one, if not both, of the

great fires in this city. It is wise and beneficial to all parties. It

enabled the consenting creditor to be immediately placed in funds, and

the company to wind up its affairs so far as those creditors are concern

ed, without the expense and delay of a receivership. It can hardly be

doubted that the amount paid to those plaintiffs, some five or six years

ago, has been more beneficial to them than it would have been for

them to have waited to this day, and then to have received their rat

able proportion of the whole assets. Contracts, when fairly made (as
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this was), should be honestly carried out ; and if a merchant, for the

advantage of cash in hand, consents to give their full pay to creditors

who choose to wait, he should, after receiving the benefit, allow the

other party to receive the benefit which, by agreement (or rf it be not

one agreement, because the other party was no formal party to it, then

the benefit which by his consent), the other party was to have who

chose to run the risk of delay and of all its consequences.

The solvency which the agreement was intended to effect was ac

complished by the understanding of the agreement above given ; it was

a then present solvency, such as should authorize the payment to the

concurring creditors of their per centage, not a certainty that they

would be solvent a year afterward. - The court would have sustained

the payments made to those creditors, if they had been sued to refund,

and it should equally sustain the rest of tie agreement which was

essential, in order to make those payments valid.

The report of the referees should be set aside ; costs to abide the

event.

RAILROAD LAW. ESTOPPEL.—NUISANCE.

Where the plaintiff allowed the defendants to construct their road over his common of pasture, and'
to occupy it for railroad purposes for two years without objection—Udd, that he was estopped
in equity from subsequently objecting.

A railroad, as ordinarily conducted, though situated in a city, is not a public nuisance, such as wOl
be abated by a court of equity.

[Belt vs. The Ohio and Penmvlvania if. S. Co. Pennsylvania District Court.

Not yet reported.]

This was a bill filed for an injunction against the Ohio and Pennsyl

vania R. R. Co., to prevent their erecting a depot or running their

cars on the South Common m Allegheny City, under authority confer

red by their charter, and a license from the select and common coun

cils of the city. The grounds on which the relief was asked, are :

I. That the plaintiff's common of pasture is destroyed ; and,

II. That the use of the common for the purposes of the railroad are

both a public and private nuisance. Some other points were raised in

the pleadings, but these are the only ones of any very general interest.

Hampton, P. J.—The first question is as to the plaintiff's common

of pasture. Is the injury to the plaintiff's right of common m the

ground occupied by the railroad of such a nature as to call for the in

terposition of a chancellor by injunction ? Is the injury so great and

irremediable at law, as to justify this court in enjoining the defendant

from the use of said common ground in the manner and for the pur

poses heretofore used and intended to be used by them, as charged in

the bill, and admitted in the answer ? And is the complainant in a

position to ask such interference ? He who comes into equity must do

equity. He must neither do, nor omit to do, any act whereby his ad

versary may have been led into error, and induced to do the acts com

plained of. He must on all occasions act and speak consistently with
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his alleged rights, and if he fail in this respect, he will afterward be

compelled to keep silence when he might wish to speak out.

Prior to the organization of the railroad company, the complainant's

right to pasturage on the common ground surrounding the original

town of Allegheny is conceded ; the question for us to determine is,

whether that right is still in him, or whether he has lost it either by

operation of law or by his own conduct.

After considering at length the effect and character of the charter

granted to the railroad company by the legislature, and the license

granted by the councils, the learned judge proceeded as follows :

It is said that the complainant by standing by and looking on, while

the defendants entered upon the common, expended large sums of

money, and made valuable improvements without objection, is estopped

in equity. The evidence in the case shows that the defendants located

and constructed their road over the ground in question at great ex

pense, in full view of the complainant, and without objection on his

part, and that they used and occupied the ground for a period of more

than two years, without remonstrance or complaint by him.

If A constructs a work with the consent of B, either express or im

plied, equity will not afterward restrain him by injunction, at the

instance of B, although the work proves injurious to B, nor from erect

ing further buildings necessary for the use of, and connected with, the

former. (8 Gren. Ch., 116 ; Eden on Injunctions, 2 vol., 372.)

If a party is cognizant of his right, and does not take those steps to

assert it which are open to him, before he has allowed his adversary

to incur material expenses, or to enter into engagements difficult to be

discharged, he will lose his right to the interposition of equity. (Rail

way Cases, 66. See, upon the same subject, Western University of

Penn. vs. Robinson, 12 Serg. & R., 34 ; Carr vs. Wallace, 7

Watts, 400.)

The complainant can assert no other or greater claim to this com

mon than merely the right to depasture his beasts thereon. In every

other respect he stands on the same footing with the outsiders, or

those who live on the outside of the commons. The evidence in this

case shows what is known to all, that the complainant's right of pas

ture is a common right, of no material or appreciable value or nature—

that no grass or herbage worthy of notice had grown thereon for more

than twenty years, nor has it been shown that it was ever used for

such a purpose by the plaintiff, or that he contemplates or desires to

use it as a pasture ground. So that perhaps even the doctrine of the

loss of plaintiffs right by non user might possibly be applied here, if

it were necessary to prevent the injustice that would foDow an injunc

tion in this case.

Suppose the defendants, instead of agreeing with the councils on

the terms upon which they might occupy the ground in controversy,

had made application to the court of common pleas, under the act of

incorporation, and three disinterested freeholders had been appointed

to determine the question between them and the commoners, what

amount of damage would they have awarded to the present complain

ant for his right of pasturing his beasts on this strip of fifty feet wide,
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on the south side of the south common, especially when the fact is

taken into consideration that every other owner, or part owner, of an

interest in the town of Allegheny had the same right to put any num

ber of animals he pleased on the same strip of ground. It seems to

us, it would require a very thorough knowledge of decimal fractions to

make an accurate calculation of his damages.

It is not surprising, then, that with a claim so utterly valueless, he

should have looked on, and made no objections, while respondents were

building their road, inferring, no doubt, in common with the councils,

who subscribed largely to the construction of this road, that it would be

both a public and private benefit and blessing, and that the advantages

would be immense in proportion to the contiguity of the depot.

He saw the operations of the defendants from the time when they

commenced grading the ground in question, in 1850, for a period of

some two and a half years, for their works were all carried on under

his immediate observation from his residence, which is only a few rods

off. He saw them expending large sums of money in these opera

tions, and it was his duty then to assert his right, if he had any, and not

having done so then, he will be estopped in equity from asserting it now.

If this would be the case where the right thus lost by laches might be

valuable, how much more should the principle apply here, when, as we

have seen, the claim is without any value whatever. Under such cir

cumstances, chancery will never interfere. It will not interpose by

injunction to prevent the enjoyment of an ancient right of little import

ance and seldom used. ( Wilson vs. Cohen, Rice Ch., 80.)

Another ground of complaint on the part of the plaintiff is, that the

road, cars, engines, freight, etc., as used, received, and discharged, are

both a public and private nuisance, disturbing the quiet and peaceful

enjoyment of his habitation, and diminishing the value of his property.

This, if true, is a very serious inconvenience, indeed. But is it such,

under all the circumstances, as to call for the exercise of the extraor

dinary power of a court of chancery by injunction ?

What degree of annoyance will constitute a nuisance must always

depend upon the special circumstances of the case. Certain sounds

would be considered nuisances by some, and music by others. As for

instance, the chiming of church bells, the blowing of horns or trumpets,

the lowing of cattle, the sound of the forge hammer, the whistle of the

steam-engine, and the sound of the drum and fife. And this depends

more or less on the proximity or distance of the different sounds. It is

not every annoyance that is indictable or actionable, and more es

pecially is that the case in towns and cities, in these modem times of

progress and improvement. But is a court of chancery called upon to

decide those questions of fact which are so difficult and doubtful, when

the courts of law are open to the party, where they can be determined

by the verdict of a jury ? An injunction may be granted to restrain a

public nuisance at the suit of a private person, who suffers a special

injury thereby. (6 John. Ch., 439.) But equity will not interfere in

case of a nuisance, except to prevent irreparable injury. (4 Hen. &

Mun., 474.)

When the thing sought to be prohibited as a nuisance is, in itself, a
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nuisance, the court will interpose ; but if not unavoidably and in itself

noxious, but only something which may, according to circumstances,

prove so, the court will refuse to interpose until the matter has been

tried at law. (Gwin vs. Milmoth, 1 Free. Ch., 505.) To justify the

interference of a court of equity to restrain a nuisance, the right of the

complainant must be clearly established, and it must appear that there

is danger of immediate and irreparable injury. (Caldwell vs. Knot, 10

Yerger, 209.) The court will not interfere, by injunction, to restrain

an erection not in itself noxious, though it may, according to circum

stance, prove so, until a trial of the right at law, except where an action

could not be framed to meet the question, when the court may direct

an issue. (Mohawk Bridge Co. vs. The Union and Schenectady Railroad

Co., 6 Paige Ch. R., 554.) An act tending merely to diminish the

value of a man's house, or to shut out a pleasant prospect, was recently

held in England not to be a nuisance. (9 Eng. Law & Equity R.,

116, 122.) Many other cases might be cited ; but these are deemed

amply sufficient to justify a refusal to interfere by injunction, on the

ground of nuisance, under the circumstances of this case.

It does not appear here that defendants create any more noise or

confusion than is usual or customary under similar circumstances, or

than is necessary and unavoidable in carrying on the trade and busi

ness of their road. To deny to them, therefore, the use of their road,

would, in effect, be to exclude all railroads from our towns and. cities,

after these corporations have chiefly contributed to their construction—

to debar the right to steamboats to land at our wharves, to discharge

and receive freight and passengers—to stop the passage through our

streets of the hundreds of hacks, omnibuses, drays and carts, necessary

to convey freight and passengers between the outer depots, and drive

them round the city limits—to stop all machinery of every description,

driven or propelled by steam—to stop all public markets which pro

duce noise and disturb the citizens residing adjacent thereto, and re

strain the use of coal, as fuel, because of the intolerable annoyance oc

casioned by its smoke. It should be borne in mind that we live in an

age and a country of progress and improvement, in all the business de

partments of life. New branches of business are constantly springing

up on every hand. The inexhaustible resources and capabilities of

the country are being rapidly developed, by the ingenuity, energy, and

enterprise of our citizens. The unparalleled increase and improve

ment in agriculture, commerce, and manufactures demand increased

facilities in travel and transportation. These, and many other con

siderations, require the modification of former rules, and a judicious ap

plication of the expansive principles of the common law to the altered

condition of the country and the necessities of the public. The com

mon law is said, and with great truth, to be the perfection of human

reason. It is the embodied justice and wisdom of each successive age,

molded and formed into a system adapted to the habits and wants of

the current times.

These remarks are made for the purpose of showing, that what

would at one time have been held to be a nuisance, might not, and

probably would not, be so considered now. Private interest and com
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fort must often yield to public necessity or convenience. This, we

apprehend, must be the case here. If the company had authority to

make their road where it is, with its terminus at Federal street, they

are entitled to the ordinary and necessary uses and advantages of their

position, and would not be responsible for any unavoidable annoyance

or disturbance such uses might cause. To permit and encourage them

to construct their road at a heavy expense, and then deny them the

privilege of using it for the ordinary and necessary purpose of such a

work, would be inconsistent with every principle of justice and common

sense.

The perpetual injunction is denied, and the bill of complainant dis

missed.

CITY RAILROADS. THEIR LEGALITY.

Tho authority and obligations of municipal corporations considered in reference to the streets.

[Hope S( Co. vs. The Sixth and Eighth Avenue Railroad Companies. New York

Superior Court. Not yet reported.]

The defendants in this case are the proprietors of two city railroads

situated in New York city, and running between the upper part, which

is occupied mainly by residences, and the lower or business part. On

one part of the route both companies use the same track, running through

the same streets. The plaintiffs are wholesale grocers doing business

on the corner of College Place and Chambers street. The track of

both the companies is laid through these streets, passing by the store

of the plaintiffs. This was a motion made by the plaintiffs to prevent

the defendants from continuing to run their cars, and to compel them

to remove the rails already laid down, for the reason that the resolu

tions of the common council under which the companies were formed

were illegal and void, and because the running of the cars through

College Place interfered with the plaintiffs' business, by rendering it

impossible for them to leave their wagons in the street, or even to keep

them standing there for the purpose of loading and unloading. The

case involves the right of the common council to authorize the laying

of tracks and running of cars through the streets of the city.

Hoffman, J.—Upon an application at special term certain amend

ments to the complaint were allowed. These amendments were made

with a view to raise the question of the entire illegality of the acts of

the corporation as to the Sixth and Eighth avenue railroads, and upon

the ground that the decision in the Broadway railroad case determines

such illegality.

Prior to the late decision in this court and in the supreme court upon

the subject, and after the case of Drake vs. The Hudson River Railroad,

I should have considered the following propositions as incontestable :

1 . That the establishment of railroads in the city of New York, by

the authority having title in the streets, and to the control of them, was

an incident to that title and authority, and not in itself an invalid use

of the public streets.
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2. That the body vested with such title and control was the com

mon council. In my judgment, this power was in the common council

without the aid of any statute of the legislature, although there might

be a power to restrict it by express enactment. When and to what

extent the legislature could restrict it was an open question. But the

great principle was, that the power existed without legislative grant,

and it must be shown to be abridged, and, at any rate, that the legis

lature never could empower others to construct roads without the

approbation of the corporation.

3. That the corporation of New York held the naked fee of the

streets of the city, but held the same as trustees ; and were trustees

upon the tenure of holding and keeping them as open public streets ;

and that the parties for whom they were trustees were first and princi

pally the citizens and inhabitants, and next, travelers generally.

4. In executing this trust, the corporation was amenable, like all

other trustees, for the faithful, legal, and honest discharge of its duty ;

and corruption, fraud, or violation of law would not only render its con

tracts and acts invalid, but would justify the interference of a court, by

provisional remedies, to prevent their consummation.

5. That the right to apply for such relief, as the law stood upon

several 'decisions of the supreme court, was vested in any person

injured individually, or as inhabitants of the city and tax-payers. This

rule has been disputed, perhaps overruled, in our court ; and the indi

viduals sustaining injury must unite the attorney-general with them

wherever the question is either one of a public nuisance, or regards

the violation of its charter by an incorporated company, or, perhaps,

where corporate property is sought to be applied illegally to any other

than the public purposes to which it has been by law devoted. (12

Legal Observer.)

But every lawyer will understand the pervading influence, upon

every point which may arise, of the solution of the question, whether

the corporation of New York has an original chartered right to establish

railroads in the streets, or derives that right from acts of the legisla

ture. In the former case, they who contest its power must show a

restriction ; in the latter, the corporation must show where and to what

extent it has been vested.

In my judgment, the legislature has no more power to establish a

railroad in a street in the city of New York without the assent of the

corporation, than to run it through the house of an individual owner

without his consent. They may do it in the one case as in the other,

upon the ground of public necessity, and upon making proper compen

sation. But they must, in their legislative capacity, declare the public

exigency which demands the appropriation, and must provide the mode

of compensation for a surrender of a right in property. Otherwise

they invade the right of the corporation of New York in the streets as

much as if they enacted that my house should be torn down, without

public necessity and adequate remuneration.

But, again, I hold that the corporation of the city possesses the

power of establishing railroads, and that it is incumbent upon those

contesting its exercise, in any case, to show either that they have vio
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lated their trust, or plainly violated a statute of the state, which it was

competent to pass, or have broke in upon a fundamental rule of law

controlling the power of the corporation.

It is now my duty to ascertain how far these propositions have been

overthrown or modified by the decisions referred to.

1 . I do not find it yet decided by either the court of appeals or the

general term of this court, that the corporation of New York can not

make any grant to others of the right of constructing a railroad in the

streets of the city, without a specific act of the legislature, whatever

may be the terms or conditions of the permission. I do not mean to

say but that this may be logically reasoned out, from some propositions

of some learned judges, but I do not find that it has been judicially

pronounced, or that it necessarily results from any thmg which has been

judicially decided.

On the contrary, we find it declared by Justice Edwards, in his able

opinion, after a careful review of Drake vs. The Hudson River Rail

road Company, and the other authorities, that this power does vest in

the corporation, and we find this sanctioned by Justice Strong, and by

Justice Morris. (15 Barbour.)

2. Next, the question as to where the fee of the streets resides does

not arise in this case, for the complaint states that the title to the lands

in the streets named was vested in the mayor, aldermen, etc., in trust,

that the same should be appropriated and kept open forever as public

streets, for the free and common use of the citizens. I need not, there

fore, attempt to support my individual views upon this subject.

3. The decisions in the Broadway railroad case depend upon two

great principles.

In the first place, there was a violation of the trust reposed in the

corporation. They were acting in a reckless or profligate disregard

of the interests and rights of those of whom they were the agents. In

the next place, the grant was not a mere license, revocable at the will

of the corporation, or upon prescribed and reasonable terms. It was

a contract which must remain perpetually in force, unless the com

pany broke the condition. The corporation could not bind themselves

by an inviolable compact, the effect of which was to surrender prac

tically and perpetually the management and regulation of the streets.

It was a trust which they could not part with.

With this view, Justice Strong, Justice Harris, Justice Duer, and the

general term of this court, consisting of Justices Oakley, Bosworth,

and Slosson, have concurred. These points are settled by authority,

and rest upon incontestable principles.

But if the license to use the streets for a railroad is not an irrevo

cable contract, if it is not an attempt to divest the corporation of an in

alienable control, and to confer rested rights upon others which may

not be abridged, then I see no necessity for an enabling statute of the

legislature ; but I find the power of the corporation is in itself suffi

cient.

In the case before me, the common council have reserved the power

to cause the road, or any part thereof, to be taken up at any time they

•hall see fit ; have provided that the road shall be transferred to them
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whenever they demand it, upon payment of the cost and ten per cent,

added ; and that the parties on being required at any time by the cor

poration, and to such extent as the common council shall determine,

shall take up, at their own expense, said rails, or such part thereof as

they shall be required, and upon failure so to do, the same may be done

at their expense by the street commissioner.

In words, then, the power to purchase for the use of the city, and

thus to extinguish a monopoly in others, the power to remove such por

tions as may be found injurious to public convenience, and the absolute

power to annul the license, is reserved. When the companies ac

cepted the permission thus conferred, they were bound to know that

the law was, as it is now pronounced to be, that the corporation could

not give them an irrevocable right ; and hence that the power to take

up the rails was not an unmeaning or contradictory reservation, but a

declaration of the legal rights and position of the parties.

I take, then, the first four propositions at the close of the opinion de

livered by Justice Bosworth at the general term, in Davis vs. Sharpe

and others, as concentrating the conclusions to which so many judges

have arrived. Now I do not understand those propositions as involv

ing more than this : that the grant in question was such a grant of a

franchise as the corporation had no power to make, because by its le

gal import it might be perpetual ; because it was a contract which re

stricted the corporation in the future exercise of its power over the

streets ; and because it conferred upon the grantees exclusive privi

leges to a partial use of Broadway, which might be of perpetual dura

tion.

If the observations before made possess the weight I suppose they

have, the grant to the Sixth-avenue railroad is not liable to any of

these objections ; and the same views apply to the Eighth as to the

Sixth-avenue railroad.

It is not clear from the case as now made, whether any injury aris

ing from invasion of a right of use has been done to the plaintiffs.

However, what is now decided could not operate to prevent a new

action, if the plaintiffs are advised to bring one, founded upon such per

sonal violation and damage only.

CONSIDERATION. HUSBAND AND WIFE.

The father of a bastard child, the mother being of fall age, in order to avoid a prosecution, pro
posed to marry her. In consideration of her father's consent to the marriage, ho executed a
bond, with surety, conditioned that he would live with his daughter, and maintain her and her
child, and not desert her, but treat her aa an affectionate husband should do—Held, that the con-
aideration of the bond, and the bond itself, were legal and valid, and that desertion by the hus

band rendered the obligors liable.

[Wyant vs. Lether. Pennsylvania Supreme Court. Harrisburg, May, 1864. Not

yet reported.]

This was an action of debt on a bond brought by the plaintiff in

error, who was plaintiff below against John Lesher and Henry Lesher.

The bond was executed under the following circumstances. John
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Lesher had seduced the daughter of the plaintiff, and, after the birth

of her child, refused to marry her. A prosecution was commenced,

but was suspended on the arrangement then made, by which it was

agreed, that John Lesher should marry the daughter of the plaintiff.

But the plaintiff, fearing that it was the intention of the defendant to

desert his wife as soon as the marriage should be consummated, re

quired that he should give seeurity that he would treat his wife well,

and not desert her. A bond was accordingly executed by John, with

his father as surety, in the sum of five hundred dollars to Wyant, the

plaintiff, the condition of which was, " That whereas Mary C. Wyant

had a child to said John Lesher, which was born on the 2d or 3d of

October inst. ; and whereas the said Jacob E. Wyant agrees that the

said John Lesher may marry his said daughter, Mary C. Wyant, on

condition that he treats her as a loving and affectionate husband ought

to do, and not to desert her, to which the above-named obligors as

sent, and by these presents agree, that if the said John Lesher, after

marriage, shall or will maltreat, abuse or desert, the said Mary C.

Wyant, then, in that event, the, said obligors to pay the said Jacob E.

Wyant the aforesaid sum of five hundred dollars, for the use and sup

port of the said Mary C. Wyant and her heirs ; but should he otherwise

live with and treat her as a kind and affectionate husband ought and

would do, then the foregoing obligation to be null and void and of no

effect." Mary C. Wyant was then of full age.

The declaration alleged bad treatment and desertion, which were

proved on the trial. The defendant's counsel requested the court to

instruct the jury, that the consideration mentioned in the bond could

not be aided by parol proof of a pending prosecution. 2. That if the

settlement of the prosecution formed a partial consideration of the bond,

yet the other part, being illegal, vitiated the whole. 3. That the bond

was against public policy, and therefore illegal and void.

The court below, Kimmel, P. J., directed a verdict for the defend

ant, and this direction was assigned for error.

The case was argued by W. Reilly, Esq., and James Sill, Esq., for

plaintiff in error, and A. K. Cornyn for defendants in error.

The opinion of the court was, delivered by

Woodward, J.—Two grounds of defense were assumed on the

trial, which the court sustained as a bar to the plaintiff's action, and

which I proceed to notice in their order. In the first place, it was ob

jected that the consideration mentioned in the bond was illegal, and

against the policy of the law. The seals imported a consideration, and

the compromise of a prosecution for bastardy, as was decided in Mit

chell vs. Maurer, 9 W. & S., was an adequate consideration for the

bond ; but it is argued that the bond must be judged by the considera

tion set forth in it, and that this being illegal, tainted whatever other

consideration may be found growing out of the transaction. Without

stopping to inquire how far an illegal consideration can operate to im

pair an entire contract where there are other good considerations to

sustain it, the two considerations mentioned in this bond may be confi

dently pronounced legal and valid. What are they ? First, that Mary

had had a child to John Lesher, which, in effect, is part cohabitation, a
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consideration which has always been held sufficient to support a settle

ment on an agreement to pay ; and, second, the father's agreement

that John might marry Mary, which is said to be nothing, because she

was of age, and capable of contracting marriage without her father's

consent. A father's consent can never be an unimportant fact in a

daughter's nuptials. Where she resides in his family, he stands in

loco parentis, notwithstanding she has attained her majority. He has

a right to advise her matrimonial choice. He is bound, not only in

morals, but by statute law, to support her and her children, if otherwise

unprovided for, and her expectations from his estate may be materially

influenced by her marriage with or without his consent. If there be

nothing in the filial relation to render the paternal blessing a thing of

value, these considerations show that there are possible inconveniences

to the father, and advantages to the son-in-law which, on the strictest

principles of contract, are sufficient to hold him to such an obligation

as the present. In what does the imagined illegality of the considera

tion of this bond consist ? Is it immoral for a seducer to provide for

the victim of his passions and the offspring of their guilt ? Illegal for

a suitor to propitiate parental consent to a daughter's marriage, by a

promise that he will live with, and treat her as a kind and affectionate

husband ought ? It would'be a disgrace to our age and generation if

the law compelled an affirmative answer. But it does not. Such mo-

tires for a promise are legal and reasonable, and afford abundant ground

for sustaining it, especially when, as here, though made to the father,

it is intended for the benefit of the daughter and her child. A second

objection urged against the plaintiffs recovery is, that the bond itself

is against public policy, illegal and void. The defendants bound them

selves in the sum of $500, that John should treat Mary as a loving and

affectionate husband ought to do, and not desert her ; and if the said

John Lesher, after marriage, shall or will maltreat, abuse or desert, the

said- Mary C. Wyant, then the said obligors to pay the said Jacob E.

Wyant the aforesaid sum of five hundred dollars for the use and sup

port of the said Mary E. Wyant and her heirs. Though equity will

not always lend its aid to enforce articles of separation between hus

band and wife, yet post-nuptial contracts between them, for a separate

maintenance of the wife, have often been decreed, an example of which

is similar in many of its circumstances to the present case, as may be

seen in Seeling vs. Crawley, 2 Vernon, 386 and the general doctrine

will be found fully discussed in Lehr vs. Beaver, 8 W. & S., 104.

Here, however, the contract was ante-nuptial, and although made be

tween parties competent to contract, is supposed, nevertheless, to be

against policy, because looking to a future separation, and tending to

encourage domestic feuds and broils. The idea is, that such a contract

gives a wife an interest in disobedience, and renders her more inde

pendent by misconduct, than by the most strict observance of marriage

duties. Mr. Clancy, in his work on "Married Women," p. 422, felicitates

himself that Hoar vs. Hoar, reported in 2 Ridgeway's Pari. Cases, 268,

is the sole example of a compact before marriage, of so mischievous

tendency, which has found its way into courts of justice.

I have examined that case attentively, and the contract (which re
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lated to personal property of the wife before marriage) was fully en

forced against the husband in the House of Lords, on proof of his ill

treatment and desertion of the wife. In our own books, I have found

no case on the precise point ; but I apprehend the principles con

tinually recognized in marriage settlements, articles of separation, and

settlements of bastardy cases, justify the contract before us. In the

two first-mentioned class of contracts, the object in view is the main

tenance, of the wife and her children in the event of the husband's

inability or unwillingness to provide for them, and in the case of bas

tardy, the support of the infant, and these are purposes sanctioned by

public policy, morals, and law. I see no more tendency in such a con

tract as this bond, to disturb the harmony of conjugal life, than in a

marriage settlement, or in articles entered into after marriage, looking

to a future separation. This husband stipulated simply for the perfor

mance of his duty, and a faithful discharge of that was the surest way

to preserve peace in his family. Among the most imperative of the du

ties assumed in the marriage contract were the support and maintenance

of his wife and child, and for these it was prudent in her father to exact

from him a security additional to the marriage vow.

If there were failure here, the bond is forfait, and the plaintiff should

have a verdict ; but whether the conditions of the bond have been vio

lated or not, is a question for the jury, to whom the evidence ought to

have been submitted.

The judgment is reversed, and a venire de novo awarded.

AGENT'S DECLARATION. EVIDENCE.

The declarations of an agent are not admissible to establish the fact of agency.
But where other proper evidence is given, tending to establish the fact of agency, it is not error to
admit the declarations of the agent, accompanying acts, though tending to show the capacity In
which he acted.

Where evidence is competent In one aspect, and incompetent in another, it is the duty of the court
to admit it, and control its effect by suitable instructions to the jury.

[Marshall vs. Bobst. Pennsylvania Supreme Court; June Term, 1864. Not yet

reported.]

This was an action of assumpsit for work and labor, brought by

Samuel Bobst, the defendant in error, against Jacob Marshall. The

defendant below owned a farm near the city of Reading, which was

occupied by John X. Miller. The plaintiff's claim was for work done

on the farm. On the trial, he offered to prove that Miller managed and

superintended the garden ; that he made contracts with the hands, and

said that Marshall was to pay them ; that Marshall did pay some of

them ; that Miller told a certain Bieber that plaintiff's contract was for

$10 a month; that Miller gave orders on Marshall to some of the

hands, and that Marshall paid them, without denying his liability ; that

Miller purchased grain, and said Marshall was to pay for all; that

Marshall was out at the farm while Miller was there ; that he owned

the stock on the farm, which was sold afterward as his property, when

Miller left ; that when Miller discharged one of the hands, and gave
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him an order on Marshall for his pay, the latter said that this was his

(Marshall's) business, and requested the hand to remain.

The court admitted the evidence under exception in the same order

as above proposed, and the testimony corresponded with the offer.

There was a verdict for the plaintiff for $125 79.

The errors assigned were as follows :

1. The court erred in admitting in evidence the acts and declarations

of John X. Miller to prove agency.

The following is the testimony objected to :

David Reiff, testified—" Miller asked me for corn for planting. I

gave it to him. He said when I wanted the money I should present

my bill to the old man."

William Hurlock, testified—" Miller contracted with me in Philadel

phia, and he also contracted with the others. Miller said I should

look to Marshall for my money."

2. The court erred in admitting in evidence the declarations of John

X. Miller, made to Valentine Bieber, in the absence of both plaintiff

and defendant, in regard to the contract with the plaintiff, and stating

what that contract was.

Valentine Bieber, testified—"Miller once told me the bargain. I

think he said plaintiff had the same bargain that I had. He said he

would give me what he gave Bobst. He gave him $10 a month."

The case was argued by Samuel S. Young, Esq., for plaintiff in er

ror, who cited 1 Yeates, 502 ; 2 Wharton, 340 ; 4 Rawle, 291 ; 6

Watts, 487.

Henry W. Smith, Esq., for defendant in error, contended that the offer

and the testimony must be considered as a whole, and that there was

abundant evidence of ratification on the part of Marshall, and also evi

dence sufficient to establish the fact of the agency. He contended

that the order of admitting evidence was discretionary with the court

below. (9 Barr, 195; 3 S. & R., 11; 7 Barr, 126; 4 Barr, 310; 3

Harris, 464.)

The opinion of the court was delivered by

Woodward, J.—Agency is often to be made out as an implica

tion from circumstances, and in such cases declarations of the agent

tending to prove the agency ought not to be admitted until other evi

dence has been given which leads to the same conclusion ; for although

the rule of law is, that whenever the act of an agent is admissible, it

is competent to prove what he said about the act while doing it, yet

it is also true that his authority to speak can not be proved by his dec

larations. He may be called as a witness to prove his authority, if by

parol, but for this reason his declarations can not be relied on to estab

lish it. Where, however, evidence has been given which tends clearly

to establish the relation of principal and agent, and the court sees it

would be a fair presumption for the jury to make, it is not error to ad

mit the declarations of the agent in connection with acts, even though

they tend to establish the agency. As part of the res gesta, they are

competent, but should not be used as establishing the agency ; for be

fore one man's words can bind another, the authority to speak should

be shown. And when evidence with such double aspect is offered, in
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one of which it is competent, and in the other it is not, the proper

course is to receive it, and control its effects by suitable instructions

given to the jury.

The charge of the court in this case is not brought up,and therefore

we presume it was exactly what it ought to have been ; and if it was,
there was no error in receiving the evidence contained in the bill of

exceptions, for it proved that Miller carried on the farm for his father

in - law , the defendant, who paid hands hired by Miller, and thus con

firmed his acts in making such contracts as that sued on here . Miller's

declarations that Marshall was to pay the hands, were properly admit

ted in connection with such facts, and we are not to presume that the
court omitted to control their effect.

There being no error apparent in the record ,the judgment is affirmed.

MARRIED WOMEN . - SUIT BY AND AGAINST.

Where one married woman deposited money with another married woman , and guit was brought

by the depositor and her husband against the depositary and her husband , to recover a balance

of the sum deposited, it was held that the joinder of the wives as plaintiff and defendant was

improper, and that suit should have been brought by the husband of one against the husband of
the other.

[ Williams of Wife vs. Coward f Wife. Pennsylvania SupremeCourt, June, 1854 .
Not yet reported. ]

The opinion of the court was delivered by

WOODWARD, J. - A married woman can neither sue nor be sued on

her contract made during coverture. If she contract for necessaries,

or for goods that go to the use of her husband, the law presumes her
to be his agent, and treats the contract as his , and the suit must be

against him alone. It is only when an action is brought on her ante
nuptial contract that she is to be joined as a co -plaintiff or defendant

with her husband (Nutz vs. Rutler , 1 W ., 229), and this , because in

case of the husband' s death the action would survive . But in an ac

tion on a contract between two married women ,made after coverture ,

neither wife should be joined . If any right of action accrue , it belongs

to the husband of the one wife, and whatever liability is created attaches

to the husband of the other. Though the wives may have created the

cause of war, they are to be regarded as the ministers of their lords,
and the battle is to be fought by them single -handed .

These rules and principles were all violated in the case before us.

Mrs. Coward deposited money with Mrs. Williams to the amount of

$600, and drew upon her for various sums, until the balance was redu

ced to $ 143 50 , which , with $ 22 interest claimed , amounting to $ 165 ,50,

are the moneys for which this suit is brought. The plaintiff's counts

all charge an assumpsit by Moses Williams and Elizabeth , his wife, to
Perry Coward and Anna , his wife, and the plaintiffs had a verdict and

judgment. There is nothing in the common law of the marriage rela

tion , and nothing in the statutory modifications of it, to justify such mis

joinders , and the judgment is accordingly reversed , and restitution

awarded of the moneys as collected on the execution .

Judgmentreversed .
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CONDENSED REPORTS OF RECENT CASES.

EVIDENCE. IMPEACHMENT OF WITNESS.

In impeaching the credibility of a witness, one is not restricted to an inquiry as to his "troth
and veracity." but show his general bad character ; but he can not show any particular acts of
an immoral character which he may have committed.

[The State ts. Parker; 7 Louisiana. R., 83.]

The accused was prosecuted for murder. Upon the trial he offered

witnesses to prove that the principal witness for the prosecution was

a man of infamous character, notoriously guilty of acting falsely and

fraudulently, of extorting money by force, and cheating from the unwary

and feeble, and of living among low and abandoned women. That he

was idle, dissolute, and profligate ; had no means of support and no

mode of obtaining money other than by such extortions. That although

the witnesses could not say that he had formed any character as to

lack of truth, and was false in oaths and words, yet, from his vices and

general bad character, they would swear that he was unworthy of

credit, and that they would not believe him on oath. This testimony

was objected to ; the objection was sustained and an exception taken.

The accused was convicted of manslaughter, and appealed. The

principal question of interest in the case was whether evidence of the

general bad character of the witness was admissible to impeach his

credibility.

Preston, J.—The accused did not offer to establish any particular

offense or criminal act against the witness, but that he was an infa

mous character ; that he was addicted to crimes which indicated a

total disregard of truth, without specifying any particular crime com

mitted by him, that he lived among low and abandoned women, that he

was idle, dissolute, and profligate, that he had no means of support but

what he obtained by the crimes and vices mentioned, and that, from

his vices and general bad character, he was unworthy of credit, and

the witnesses would not believe him on oath. These appear to me

general descriptions of a bad character, without entering into particular

facts or charges. The court limited the testimony as to the general
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character of the impeached witness to his character for truth and

veracity alone, and they felt bound to such a limitation by the rules of

evidence at common law.

There is no doubt that the tendency of many English decisions, and

the opinions of some elementary writers, is to establish that limitation.

Thus Keseoe and Phillips give the very questions to be asked in im

peaching a witness, limiting them to the means of knowing the general

character of the witness impeached, and to the inquiry if the witness

would believe him on oath ; and some judges have limited the questions

to a knowledge of the general character of the witness for truth and

veracity. We are inclined to the opinion, however, that the weight of

authority is in favor of testimony as to the general bad character,

without limiting the questions as to character for truth and veracity, or

establishing any formal interrogatories. Thus Mr. Archbold, probably

the most accurate elementary writer on criminal law, informs us, that

the credibility of a witness is compounded, among other things, of his

integrity and of his veracity, devoting a paragraph to each quality. If,

therefore, his integrity tends to establish his credit, his want of integrity

should go to his discredit ; and, in fact, this author says the commission

of all offenses which import falsity or fraud, whether followed up by

conviction or not, affects the credit of the witness ; and he expressly

says, witnesses may be examined as to the general character of the

witness impeached, and does not confine their examination to general

character for truth and veracity. (Archbold's Crim. Law, p. 143.)

Conceding, however, such strict limitations well established at com

mon law, we do not feel absolutely bound by them. The act of 1805,

to which no doubt the district judge referred as binding him by that

common law, is as follows. " The rules of evidence, and all other pro

ceedings whatsoever in the prosecutions of crimes, offenses, and mis

demeanors, changing what ought to be changed, shall be according to

the common law."

The ancient rules of evidence are therefore subject to change where

it is indispensable to truth and justice. We doubt if the rules of evi

dence in England are precisely the same now as they were in 1805.

The whole tendency of modern decisions is to relax the strict rules of

evidence with a view to lay every thing before courts and juries, which

ought to have an influence upon the cases before them, and to leave to

them the objections to the credibility of testimony and witnesses, as

much as is possible, consistently with an orderly and speedy adminis

tration of justice.

Now, all will agree, that a man, proved by reputable testimony to

possess the character described in the bill of exceptions under consid

eration, would not be entitled to equal credit with a pure and virtuous

witness ; yet such a man, unless the proof is allowed, would stand as

fair before the jury as one of the most spotless character. And this

would often occur in fact as well as in theory. For those conversant

in criminal trials know by experience that a wretch selected as a wit

ness, either to criminate or acquit by perjury, is always selected on

account of his fair face, smooth tongue, and affected sincerity, for the

express purpose of more effectually passing off falsehood. The great
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art of such a witness is to lie like truth ; and he is always selected

from the class of men possessing the character described in the bill of

exceptions. (Hume vs. Scott, 3 Marshall's R., 261, 268.)

I do not consider that particular acts of malconduct may be proved,

or wish to be understood as holding that the district courts must admit

crimination and recrimination further than the real purposes of justice

require, and is consistent with the good order of the court and the

speedy administration of justice. Much must necessarily be left to the

discretion of the courts of original jurisdiction in these respects.

I am of opinion that the court should have admitted evidence that

the witness was a man of infamous charaeter, and that he had notori

ously the character of acting falsely and fraudulently, of extorting money

by force, and cheating from the unwary and feeble, and of living

among low and abandoned women ; that he was idle, dissolute, and

profligate, and supported himself by obtaining money by the means

set forth ; and that from his vices and general bad character he was

unworthy of credit and not to be believed on oath.

Judgment reversed and new trial ordered.

GUARANTEE. LIABILITIES OF BANKS.

i
If., being largely indebted to the E. C. Bank, assigned a bond and mortgage of his to the American
Trust Company, and applied the proceeds to the payment of his debt, the bank at the same lime
guaranteeing the final collection of the amount due on the bond and mortgage—Held, that the
guarantee was good, and the bank would be liable on it, in case the bond and mortgage were
not paid off.

[Talman vs. The Rochester City Bank. New York Supreme Court. Not yet

reported. ]

Action on a guarantee given under the following circumstances :

One Mumford was largely indebted to the Rochester City Bank, and

the bank was desirous of obtaining payment. Mumford, in order to

procure the means of payment, arranged with the bank to convert a

certain bond and mortgage in his possession into money, and to apply

the money so received to the payment of his debt. In pursuance of

this arrangement he assigned the first six installments of the bond

and mortgage, amounting to $14,250, to the American Life Insurance

and Trust Company, the bank at the same time guaranteeing to the

Trust Company the final collection of those installments and the inter

est to become due thereon. Mumford then received the money from

the Trust Company and applied it to the payment of his debt to the

bank. The mortgaged premises were subsequently sold on foreclo

sure, realizing only $5,150. The mortgagor was insolvent and had

removed from the state. Nothing could be collected from him. The

bank being called upon to fulfill its guarantee, refused to do so on the

ground that it had no legal capacity to make such a guarantee, and that

it is therefore not liable upon it.

Mitchell, J.—The defendants concede that if the bond and mort

gage had been assigned in good faith by Mumford to the Rochester
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City Bank, as security for the debt which he owed to the bank, the

bank might (with the consent of Mumford) have assigned the bond and

mortgage to aViother, and guaranteed the payment of the bond and

mortgage. But they say that the distinction is manifest between the

right of the bank to guarantee choses in action belonging to it, and its

right to guarantee those belonging to another. The concession is

right, and a bank may certainly assign or convey any property held by

it, and may enter into the common covenants of guarantee or warranty

on making such assignment or conveyance. This right is a matter of

substance and not of form ; as a formal contrivance, complying in all

outward respects with the requirements of the rule, would be a nullity,

if it was in fact a mere contrivance, and the substance of the transac

tion were contrary to the rule ; so, if the case before the court is in

substance within the rule, and only needs a formality to bring it in all

respects within it, the omission of the form should be disregarded,

and the substance alone looked to ; for it is not a question whether the

bank has used the requisite forms or not, but whether it had any power

or capacity to do the thing which it has done, in any possible form ;

whether the bank had any powers, functions, or franchises to guaranty

in such a case, not whether it had used all the requisite forms, which

would clearly show that it had such right. This is not like the case

when that which partakes of the character of form is made necessary

by statute ; then the seeming form becomes essential and matter of

substance by the effect of the statute—as when a bank is forbidden to

issue circulating notes unless payable on demand or at its place of

business. If the bank has the power or capacity to give its guaranty

under the circumstances of this case, there is no statute against this

form of doing it.

If Mumford had assigned the bond and mortgage to the bank, and

the bank had assigned them to the company, and guaranteed the pay

ment, it is conceded that the bank would have been liable. The only

difference is, that the one transfer from Mumford to the bank that would

i have been necessary in that case was omitted, and Mumford, to sim

plify the transaction, assigned directly to the company. This was a

mere matter of form in conveyancing, and neither the one form nor the

other can be considered in any degree as an attempt to enlarge the

franchises of the bank. The measure of a franchise is never deter

mined by immaterial forms. The question always is, what power or

capacity has been given, not whether the power is exercised in a par

ticular form. In substance the bank had an interest in the bond and

mortgage—the arrangement made between it and Mumford, that he

should assign the bond and mortgage for their benefit, or assign them

and apply the proceeds to pay his debt to them, gave them such an

interest in this bond and mortgage that to some extent the bond and

mortgage were the property of the bank. It was agreed to be theirs

when it was agreed that the proceeds should be theirs ; and when this

agreement was carried out, and became an executed contract, it made

the bond and mortgage to have been theirs, by relation, during the pro

cess of completing the arrangement, as much as if there had been an

express contract, of a sufficient consideration, to assign the bond and
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mortgage directly to the bank, that the bank might assign to the com

pany.

• EVIDENCE BY ENTRIES IN DAY BOOK. LIABILITY OF HUSBAND FOR

WIFE'S NECESSARIES.

A day book copied from a blotter, in which charges are first made, is not a book of original en
tries.

Where a woman leaves her husband voluntarily, it must be shown, in order to mnkc him liable
for necessaries furnished to her, that she eould not stay with safety. Personal violence, either
Inflicted or threatened, will be sufficient cause for such separation.

Necessaries of dress furnished to a discarded wife must correspond with the pecuniary circum
stances of the husband, and be such articles as the wife, if prudent, would expect, and the hus
band should furnish, if the parties lived harmoniously together.

[Breinig vs. Meitzler. Pennsylvania Supreme Court, 1854. Pittsburg Legal

Journal.]

The opinion of the court was delivered by

Black, C. J.—This was an action of assumpsit for goods sold and

delivered to the wife of the defendant below. She was living apart

from her husband. To justify a recovery, it was necessary for the

plaintiff to show, first, that the goods were delivered ; second, that they

were necessaries ; and third, that the wife had separated from her

husband for good cause. These facts were all found by the jury ; but

the plaintiff in error alleges that they were found upon illegal evidence,

and in consequence of wrong instructions. '

I. To establish the sale and delivery, the plaintiff's shop book was

produced, and by himself sworn to as a book of original entries. But

some of the charges were made by a clerk ; and, when he was called,

he testified that they were first entered in a blotte/, of which the book

offered on the trial was but a copy. When this fact came out, the book

should have been rejected. Mere memoranda made on a slate or on

loose slips of paper are not entries, and a day book made from such

memoranda is the original. But a counter book or blotter is a perma

nent record of the business done in the shop. In the present instance

it was kept and presented, and appears to be still in the possession of

the plaintiff. There is no authoritative case on record which goes the

length of deciding that such a book can be superseded as evidence by

another which is transcribed from it. The plaintiff, it is true, swore

that the entries in the day book were original. This is often done by

parties and witnesses who do not quite understand the meaning of their

words, and the facts subsequently elicited show them to be mistaken.

When a person authenticates his shop book by swearing, in general

terms, that it is original, and it afterward appears, either from his own

testimony, or that of another witness called for the same purpose, that it

is a mere transcript, it becomes inadmissible, because a witness' conclu

sion, which may be the result of a mistaken judgment, has no force

against a contrary statement of particular facts by himself or by another

witness equally credible.

Taking all the evidence concerning this book together, it was not,

in our opinion, sufficient to establish it as a book of original entries.
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If it had been duly proved, the fact that the purchases were not made

by the husband himself, in his own person, but by his wife, for whose

contracts he was not liable, would not be a reason for rejecting it. Nor

was it necessary to show the defendant's liability for his wife's con

tracts before the book was read. The sale of the goods to the wife

was one fact in the cause, of which the book was evidence. The obli

gation of the defendant to supply her with necessaries, or pay for them,

if supplied by the plaintiff, was another fact to be established by other

proof. As these two things can not be done at the same time, one must

necessarily precede the other. It was proper to begin with the sales,

though if a different order had been followed, we could not reverse for

that reason.

II. The goods purchased consisted almost entirely of clothing, and

do not seem to be at all extravagant. But what would be extravagant

in one man's wife, might be very economical in another. The best

way to determine what articles of dress a discarded wife may supply

herself with, at the expense of her husband, is to ascertain what a pru

dent woman would expect, and a good husband be willing to furnish,

if the parties were living harmonionsly together. This would depend

on a variety of circumstances, and on the value of the husband's estate

among others. The short, as well as the fair way of dealing with such

a question, is to call a witness who knows the circumstances, style of

living, and social position of the husband and his family. In the pres

ent case nothing was offered but a deed, which showed the defendant

to be the owner of land conveyed to him for the consideration of

$16,000. Though this was far from being satisfactory, we can not say

that it was altogether irrelevant. It was legal evidence ; but standing

alone, it was not of much value.

III. We take it for granted, as the counsel and court below did, that

this is not a case in Which the wife was turned away from her hus

band's house, but that her departure from his roof was an act of her

own. Was the cause of her leaving such, that he is bound by her

contract for necessaries 1 If she did not go by his command, it must

be proved that she could not stay with safety. Mere want of sympa

thy, disagreeable manners, ebullitions of ill temper, habitual disregard

of her feelings, refusal to protect her from the insults of others, all

these—though nearly as brutal as blows—are not to be taken as just

cause for separation. If they were, this would be a clear case. But

personal violence, whether actually inflicted or only threatened, is suf

ficient. To that effect, the judge instructed the jury, and left it to

them to say whether there was a threat or not. No language was

proved which clearly or plainly implied an intention to do her hoddy

injury. But the defendant used words capable of being so understood.

A witness testified that in a dispute at the breakfast table, which he

provoked by insisting that she ought to eat a particular piece of bread,

he said a thunder-storm would rise and strike one of them ; and some

hours afterward, when he was not excited, he said there must be an

alteration—a thunder-storm would have to rise and strike one of them.

According to another witness, he said' that in six weeks thunder and

lightning should rise and strike tho one who was in fault. This is
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obscure, certainly. It may have been all meaningless, and therefore

innocent. But the jury were the only judges competent to give it a

construction. The court could not have decided, as matter of law, that

the words meant nothing, or that they did not mean what the plaintiff

alleged. It was right, therefore, to admit the evidence, and equally

right to let the jury give it the weight to which they thought it enti

tled.

There is another error assigned, which is not touched by any thing

yet said. The plaintiff's clerk having been called to prove the book,

he was asked, on cross-examination, if he did not know that the defend-

and's wife was separated from her husband, and the court refused to

let the question be answered. Neither the object of the question nor

the ground of objection is set out on the record. We conjecture that

it was overruled because it would have been a premature and irregular

introduction of the defense. In this aspect, it was properly dealt with.

At a subsequent stage of the trial, the fact of the separation was proved

without objection, and its notoriety was shown by a newspaper adver

tisement. If more was desired (though more could scarcely be neces

sary), we do not doubt that the court would have permitted the clerk

to be called back at the proper time, and a knowledge of the separation

brought directly home to the plaintiff. But no such offer was made,

either because the fact was not considered important, or else because

it was known that the clerk's testimony would not prove it.

Judgment is reversed, and a venire de novo awarded.

MARINE INSURANCE. RE-INSURANCE BV A COMPANY.

Where one insurance company had insured a vessel for fire calendar months, with use of the
globe, and the vessel was re-insured by another company for a single voyage, which could be
easily ended long before the expiration of the Ave months, it was held that the first company
named had an insurable interest in the vessel.

[Hie Philadelphia Mutual Insurance Cn. ve. The Washington Mutual Insur

ance Co. Pennsylvania Supreme Court, July, 1854. Legal Journal.]

The opinion of the court was delivered by

Woodward, J.—The only questions on this record are questions of

evidence, the first and most material of which relates to the policy of

insurance issued by the defendants on the 15th of August, 1848, to

William Cummings, on the brig Delaware, for three thousand dollars.

Having given in evidence the plaintiffs' contract of re-insurance, on

this vessel, for $1,500, the defendants offered their own original insur

ance for the purpose of establishing in themselves an insurable inter

est, the objection which was, that the re-insurance was not co-exten

sive with the principal insurance, one being a time policy, the other

for a specific voyage. Had the fact been, that the re-insurance was

larger than the original risk, there would have been force in the

objection, for then the re-insurance would have been beyond any

insurable interest possessed by the defendants. But the fact was the

other way. Both policies were issued on the 15th dav of August,
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1848. The Washington company were the original insurers, and

their risk was three thousand do\lars on the brig, " lost or not lost, at

and from June 6th, 1848, at noon, for five calendar months, with use

of the globe (Tampico and ports in Texas at all seasons excepted) ;

and if at sea at the expiration of the time, the risk to continue at same

rate of premium." The re-insurance of the Philadelphia company

was for fifteen hundred dollars on the brig " at and from Rio de Janeiro

to .Havana, and at and from thence to Philadelphia," a voyage which,

according to the proofs, takes about forty days from Rio to Havana;

and as this vessel sailed eighteen days from Havana to Philadelphia,

she was at sea, on her voyage to Havana at the date of these policies,

having sailed from Rio on the 15th of July, 1848. It is apparent,

from these facts, that while the defendants, in virtue of their insurance,

were bound for any voyage she might make or commence within five

months from the date indicated, the plaintiffs were bound, in virtue of

their re-insurance, only for the one voyage, partly performed when they

assumed the risk, and capable of being finished far short of the five

months, and thus their risk was less, and included within that of the

defendants. Now it is distinctly admitted, by the learned counsel of

plaintiffs, that if the defendants' policy had been for the particular

voyage specified, they would have had such an interest as would have

entitled them to purchase a re-insurance ; but we have not been showu

how, when a less interest would have qualified a greater interest, it dis

qualified them to re-insure. If an insurable interest can spring from

a prior insurance, which, since the judgment in the celebrated case

of Lucenn vs. Crawford, before the house of lords (2 Bos. & Pull ,

302), I believe has not been doubted, why not from a -time policy as

well as any other 1 In respect to the right of deviation and warranty

of sea-worthiness, and perhaps in other legal consequences, time poli

cies differ from voyage policies ; but for the single purpose of creating

an insurable interest, I can find no authority for a distinction. If a dis

tinction were to be made, I should think it would be in favor rather

than against the time policy ; for he who insures a ship for a period

of time that is to cover a variety of undefined voyages, comes much

nearer to the position of an owner ; has a far deeper state in her wel

fare than he who insures her simply for one specified voyage which

she is to perform within that time. This is too obvious to need illus

tration. If, then, a time policy, as well as any other, can create an

insurable interest, why are not the plaintiffs bound by their contract of

re-insurance ? Because, say the counsel, every re-insurance necessa

rily contains an assertion, that the specified risk had been previously

taken by the first insurer. This expression, specified risk, is not in the

definition of re-insurance as given by Armand, Phillips, or Marshall

According to Armand, re-insurance is a contract by which, in consid

eration of a certain premium, the original insurer throws upon another

the risk (or, according to Marshall, part of it) for which he has made

himself responsible to the original assured, to whom, however, he alone

remains liable on the original insurance. The other writers define the

contract to the same effect. The risk, or part of it, implies the same

subject-matter of insurance in both policies ; and hence, in Merry vs
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Prince (2 Mass. R., 176), an unsuccessful attempt was made to apply

a re-insurance of a policy on vessel and cargo to other policies on the

cargo only. And these expressions also imply the same perils in kind,

but not in quantum or duration. Thus, if the insurance be against

perils of the sea, the re-insurance must be against perils of the sea, but

while it may not be against more, it may be against less perils of the

sea than the original insurance. The reason of this required identity

in the subject-matter and the kind of perils is, that the first insurance

has no insurable interest except in the thing, and against the kind of

perils in respect of which he has insured. This is plainly developed

by Phillips on Insurance, page 56, where he says, " An underwriter,

by subscribing a policy, acquires no interest in the subject insured,

yet he acquires an insurable interest, and having rendered himself

directly liable to loss from certain perils, may stipulate to be indemni

fied against these perils. His interest, however, exists only in rela

tion to the perils against which he has insured in the original policy."

Yet re-insurance is not an indorsement or re-adoption of the first policy,

for Armand adds to his definition of the contract, " that it is totally

distinct from, and unconnected with, the primitive insurance."

Neither the rate nor the amount of premiums, the amount insured,

nor the duration of the policies are similar, and the liabilities are to dif

ferent parties—the re-insurers being never liable to the first assured,

save, perhaps, in the exceptional case of the first insurer's insolvency.

The proposition, then, that re-insurance is a retaking of the specified

risk, is not sustainable in the sense contended for, and if it were, it

would deprive commerce, in a great degree, of the benefits of such con

tracts.

Before any party has a right to an insurance, he must have an in

terest to protect, and as the interest of a first underwriter springs from

his contract, and must be measured by the liability assumed, he can

have no insurable interest beyond that. But because the greater con

tains the less, the whole the parts, he has an insurable interest in every

portion of his risk, which, by re-insurance, he throws on another.

This seems to be the sum of the whole matter, and hence it follows,

that the policy of the defendants was properly admitted in evidence, to

establish their insurable interest, both when the re-insurance was made,

and when the loss occurred ; and having shown such an interest, the

plaintiffs were bound to indemnify to the extent of the terms of their

own contract.

Without the pleadings in the case, it is impossible for us to say

whether the verdict and judgment could ever be evidence against

Forsythe, the master of the brig, and therefore we can not presume

against his competency as a witness. For aught that appears on the

paper books, he was competent.

There is not a shadow of ground for the objection to Riche. Though

the president of the company, he was not a stockholder nor party to

the record. Having no necessary interest in the event, he was com

petent, and his credibility was for the jury to decide on.

The errors have not been sustained, and the judgment is affirmed.
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SHERIFF'S SALE. FRAUD IN PURCHASER AT THE SALE.

Where a purchaser at sheriff's sale was guilty of actual fraud, in representing that he intended to
fmrchase the property for the benefit of the family of tho defendant in the execution, and by false-
y stating that thii property would he sold subject to certain incumbrances, in order to deter
other persons frum bidding, it was held in ejectment by those claiming under the original owner,
that the plaintiff could recover without tendering or refunding the purchase money, and that the

verdict should not be conditional.

[McCaskey vs. Graff. Pennsylvania Supreme Court, 1854. Tittsburg Legal

Journal.]

This was an action of ejectment brought by David Graff, assignee

of John M. Downey, the defendant in error, against William McCaskey

and Adam Ellet, who were nominally defendants. The defendant in in

terest was Robert A. Evans, who purchased the property at sheriff's

sale. The land in dispute was originally the property of John M.

Downey. It was levied on as such, advertised for sale by the sheriff,

and finally sold to R. A. Evans, at public vendue.

The plaintiff below, on the trial, showed the original title of Downey,

and rested. The defendants gave in evidence the judgment, execution,

and sheriff's deed, and rested. The plaintiff then offered as rebutting

evidence the declarations and conduct of R. A. Evans before and at the

time of the sale, to prove that he practiced actual fraud to obtain the

property The declarations were, that he intended to purchase the prop

erty for the family ; that he stated at one time that he and his brother

Walter had agreed to buy the property for the old lady and her daugh

ters ; that two or three persons who had heard these statements from

him, and by hearsay from others, declined bidding at the sale for that

reason ; and that R. A. Evans falsely represented to another person at

the sale, that the property was selling subject to certain legacies. The

plaintiffs also gave in evidence, under exception, the statements of

Walter Evans, made before the sale, that Robert intended buying for

the family. The defendants afterward offered Walter as a witness, and

he was rejected.

The defendants asked the court to instruct the jury, that if the plain

tiff was entitled to recover at all, their verdict should be conditional,

subject to the reimbursement of the purchase money paid.

The court, Long, P. J., charged, that if there was actual fraud on

the part of the defendant, their verdict should be for the plaintiff, with

out any condition. The jury found for the plaintiff absolutely.

The case was argued by Thos. E. and Emlen Franklin, for plain

tiff in error, and by T. Stevens, for defendants.

The opinion of the court was delivered by

Black, C. J.—It is not denied that the title by which the plaintiff

below claims the land was originally good. But the defendant as

serts that it passed to him by a sheriff's sale ; and so it did, if his pur

chase was an honest one. This was the matter of fact contested before

the jury.

The plaintiff offered one Barefoot as a witness, to whom the defend

ant objected, on the ground of interest. It was not asserted that he
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had a direct interest in the record, or that the judgment in this case

could be used as evidence for or against him in any future suit to which

he might become a party. But it was shown that he was a creditor of

Jane Downey, and that Jane was the surety of John Downey for a debt

which John would be able to pay if his assignee recovered in this case ;

otherwise, Jane would be compelled to pay the debt, and her property

would be so far exhausted that the witness' debt would probably not

be realized. If his character did not put him above the suspicion of

being influenced by a mercenary motive in giving his testimony, the

relation he bore to the subject was a fair argument to the jury against

his credibility. But it was entirely too remote an interest to exclude

him.

Robert Evans was the purchaser at a sheriff's sale, and seems to

have defended the cause as the real party. The defendants on record

were probably his tenants. Certainly they hold from him in some

way. It is charged that he got the property knocked off to him at an

under price, by falsely giving out that he was buying it for the family

of the defendant in the execution, and by fraudently pretending that

the purchaser would take it charged with certain liens which he knew

the sale would divest. There is some evidence from his own mouth

that this trick was practiced (if practiced at all) by him and his brother

Walter together, and for their joint benefit. Under these circumstan

ces, it was not error to admit evidence of a statement made by Walter,

which prevented bidders from going to the sale, or his declarations

afterward concerning the purchase, its purpose, and object. The

words of a co-conspirator, as well as his acts, can always be proved

when uttered in furtherance of the common design. His subsequent

admissions were rightly received for another reason, namely, because

if he and Robert bought the property together (as Robert had said),

he was party in interest.

Walter was himself offered as a witness in favor of his brother.

The bill of exceptions contains but this : " Walter G. Evans objected

to by plaintiff, Mr. Stevens; disallowed on account of interest." The

presumption is, that the court were right. We make every intend

ment in favor of a judgment. It was the business of the court to find

and decide the fact of interest or no interest, and wc can not suppose

they did so on insufficient evidence, when the bill of exceptions does

not show it. This alone would decide that the judgment could not

be reversed on that ground. But from what I have said before, our

opinion will be readily inferred that the witness had such an interest

as would render him incompetent. The defendant hrfs probably lost

nothing by leaving his bill imperfect.

But the great point in this cause, which really goes to the root of it,

is raised by that part of the charge in which the jury were instructed

to find an unconditional verdict for the plaintiff, if they believed there

was actual fraud in the defendant's purchase. The defendant thinks

he has a right to hold the land until he is reimbursed what it cost him,

no matter how fraudulent his conduct was.

In the case of a purchase, honest in itself, but forbidden by a rule

of po'icy, the legal fraud can not be taken advantage of without a ten
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der of the purchase money. Thus, an attorney who buys a title on

which he has been consulted, without the consent of his client, may

hold it until he is reimbursed what he paid for it. (3 W. & S., 486.)

The same rule applies to all sales which are unexceptionable, except

for the fiduciary relation borne by the purchaser to the other claimant.

It is also true, that where a party goes into chancery to be relieved

against a hard bargain, which has been extorted from his folly, his

weakness, or necessities, but which he made with his eyes open, and

without being influenced by any positive deception of the other party,

the relief will not be given until he who seeks it surrenders all the

advantage he has derived from the agreement. He must do equity

before he can ask it. Thus, one in remainder sold an estate which

was to fall in upon the death of a tenant in tail turned of fifty, and

not likely to marry, for a sum not greater than a single year's purchase.

Lord Hardwick declared it a catching bargain against a necessitous

and improvident heir, and set it aside, but decreed the plaintiff to pay

back the sum he had received. (2 Atk., 133.) Where £1000 had

been assigned to an attorney for fees, by a weak and intemperate

woman, there being no proof' of deception, the attorney was allowed

his just claim, and no more. (2 Atk., 296.)

A defendant in an execution, driven to the wall by the oppressive

rigor of his creditor, and seeing his property about to be sold at an

enormous sacrifice, consented to give a bond and mortgage for his own

debt, and that of his insolvent son besides. It was decreed that the

bond and mortgage should stand for the amount of the execution only.

(2 Cowen, 138.) The assignment of a sailor's share of prize money

at a great under-value, was set aside upon paying the sum actually re

ceived by the assignor. (2 Tes. Sr., 516.) A deed was ordered to

be canceled on account of the grantor's mental imbecility, but the mas

ter was directed to take an account between the parties, and allow cer

tain advances made by the grantee. (11 Wheat., 103.) In none of

these cases was there any actual fraud. They were all hard bargains—

hard, not because they were produced by deception, but on account of

the gross disparity between the things given and the price paid. The

last mentioned might seem at first blush to lie outside the rule ; but the

weakness of the grantor does not seem to have been imposed upon ;

and though the court speaks of the grantee's conduct as improper, it is

not pronounced to be fraudulent. The contracts were all sound in law.

It required the intervention of a chancellor to dissolve them, and he

could do it only upon terms which would place all parties in their ori

ginal condition*

But we thought it was settled in Pennsylvania, if not in even- other

civilized state, that a title procured by means of an actual fraud, or a

plain and positive deception, was tainted through and through, desti

tute of all validity, and utterly void in law as well in equity. Cer

tainly it was so decided very often here and elsewhere ; and though

we have examined all the cases cited on the argument from books

within our reach, we have found none in which the proposition is de

nied by the court. Gilbert vs. Hoffman (2 W., 66) ruled the very

point now before us in a case precisely like this. Jackson vs. Somer
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ville (1 Harris, 359) decides the principle with equal clearness. In

Riddle vs. Murphy (7 S. & R., 230), the court, speaking of one who

had purchased at a sheriff's sale under a fraudulent judgment, to which

he was himself a party, said, " In his character of purchaser, he could

not claim to be reimbursed, for if the sale was fraudulent, it was a

nullity."

To say that a void title can stand as security for purchase money,

advances, or any thing else, is a contradiction in terms. It falls like

an empty sack, because it has nothing to support it, and can not support

itself. The proposition that one who is detected in a cheat by which

he has acquired no title, shall nevertheless be placed on the footing of

one who has a good title, unless the money he expended in the perpe

tration of the fraud be paid to him by the injured party, shocks our

sense of right as much as it violates the analogies of the law. I am

content, however, to leave the justice of the rule to the ample vin

dication of it given by Chief Justice Kent, in Sands vs. Codwise (4

Johns. Rep., 597).

We are of opinion, that if the plaintiff was entitled to recover at all,

it was on the ground of fraud—not fraud by construction of law, but

actual fraud—and therefore he was not bound to tender the purchase

money before trial, nor take a conditional verdict by which he would

be compelled to pay it afterward.

There being no error in the charge, nor in the ruling of evidence in

or out, the verdict is, of course, conclusive on the facts, and the judg

ment must be affirmed.

Judgment affirmed.

LIMITATIONS. SET-OFF.

Where there were mutual dealings between two parties for thirty years, tho defendant was not per
mitted to set off a single bill nnder seal, drawn by the plaintiff and guaranteed to by defendant
which was due and payable more than twenty years beforo suit brought.

[Rickerfi Executors vs. Geistwitt. Pennsylvania Supreme Court. June Term,

1864. From the Pittsburg Legal Journal.]

This was an action of assumpsit on a book account for work and

labor done, brought in 1849 by Henry Geistwite against the executors

of John Rickert. The plaintiffs book contained items commencing

April 20, 1820, and ending April 21, 1845. All the items in the same

year were dated of the same day, but on this head there was no bill of

exceptions. The defendants, under the plea of set-off, gave in evidence

a running account from 1834 to 1845, and also a single bill under seal,

dated May 29, 1822, for $73 78c, payable to Antes & Foster at sixty

days. On the back of this note there was a guaranty by John Rickert,

dated January 4, 1827. The court charged the jury to disallow the

single bill, and that no part of the entries in the plaintiff's book could

be allowed unless the work was done at or about the time the entries

were made. These parts of the charge, after a verdict for the plain

tiff, were assigned for error.

Lewis, J.—There is no bill of exception to the admission in evidence
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of the plaintiff's book of original entries, nor does it appear by the rec

ord that the court was at any time requested to withdraw it from the

jury. Besides, if we look into the evidence, we can not avoid seeing

that the plaintiff's claim for work and labor did not depend altogether

upon his book. Under such circumstances, we are unable to perceive

any error in the direction, that " no part of the entries can be allowed

by the jury, unless they are convinced that the work was done at or

about the time the entries were made." The instruction was more in

favor of the plaintiff in error than against him.

It is contended here that the statute of limitations did not apply to the

payment made by the defendant below, as surety or guarantor of the

single bill of the 29th May, 1822. If we concede that he was entitled

to subrogation, it would not better his case, because the single bill itself

was due more than twenty years before the suit was brought, and there

was no evidence to repel the presumption of payment. As the defend

ant below was not entitled to the set-off, it is not material to inquire

into the reasons of the court for excluding it. It is plain that, in any

aspect of the case, the instruction did no harm.

Judgment affirmed.

J88f• During the hot vacation months the editor has found it difficult

to prepare or procure suitable matter, and for want of something bet

ter for the present month, he inserts the forms for the authentication of

deeds, etc.



FOEMS FOE THE AUTHENTICATION OF DEEDS.

In many of the states two witnesses are required to the execution

of deeds, while some require only one, and others none at all. The

safer course will be to have every instrument witnessed by at least

two persons. In most of the states a scroll or device has the same

effect as a seal of wafer or wax ; but, as in some states a scroll is not

regarded, the officer before whom papers are executed should affix a

seal, unless familiar with the laws of the locality where the papers are

to be used.

It is a settled rule of law, that not only the capacity of persons to

convey or devise real estate, and the right to inherit, but also the forms

and solemnities required to pass the title, must be in conformity with

the local laws of the country in which the land is situated. [1 Pick.,

86 ; 7 Cranch, 195 ; 9 Wheaton, 2 ; 10 Wheaton, 192 ; Story on Con

flict of Laws, 364 ; 4 Kent Com., 440.] It is therefore of the utmost

importance that acknowledging officers should make their certificates

in legal form.

The following forms, which are used by the editor, are such as are

required by the laws of the several states :

FORMS OF ACKNOWLEDGMENT AND PROOF FOR EVERY

STATE.

[Prepared by John Livingstam, commissioner, resident in New York, to take

acknowledgments, depositions, etc., for all the states.]

ALABAMA.

By an Unmarried Man.

State of New York :

City and County of New York, to wit : I, J. L., commissioner of the

state of Alabama, to take and certify depositions, to receive the ac

knowledgments, and take the proof of conveyances of property lying

within the state of Alabama, duly appointed and commissioned by

the governor of the state of Alabama, for the state of New York,

and resident in the city of New York, hereby certify that John
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Doe, whose name is signed to the foregoing conveyance, and who is

known to me, acknowledged before me on this day, that being informed

of the contents of the instrument, he executed the same voluntarily on

the day the same bears date.

Given under my hand and seal of office this first day of

January, A. D. 1854.

Signed J. L.

[Seal.] Commissioner of the state of Alabama, in New York.

By Husband and Wife.

When the conveyance is by husband and wife, the certificate must

state that " A. B.,the grantor, and C. D., his wife, personally appeared,

and being known to me severally acknowledged before me on this day,

that being informed of the contents of the instrument, they executed

the same voluntarily on the day the same bears date."

Proof by a Subscribing Witness.

State of New York :

City and County of New York: I, J. L., commissioner of the

state of Alabama, to take and certify depositions, to receive the ac

knowledgments and take the proof of conveyances of property lying

within the state of Alabama, duly appointed and commissioned by the

governor of the state of Alabama for the state of New York, and

resident in the city of New York, hereby certify that Richard Roe,

whose name is signed to the foregoing conveyance known to me, ap

peared before me this day, and being sworn, stated that John Doe, the

grantor in the conveyance, voluntarily executed the same in his pres

ence and in the presence of the other subscribing witness on the day

the same bears date, that he attested the same in the presence of the

grantor and the other witness, and that such other witness subscribed

his name as a witness in his presence.

Given under my hand and seal of office this day

of , A.D.I 85-.

Signed J. L.,

Commissioner of the state of Alabama

[Seal.] for the state of New York.

ARKANSAS.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the execu

tive authority, and under the laws of the state of Arkansas, to take the

acknowledgment of deeds, etc., to be used or recorded therein, person

ally appeared before me A. B., grantor in and to the annexed and fore
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going deed of conveyance, to me personally known to be such, who

stated and acknowledged that he had executed the same for the con

sideration and purposes therein mentioned and set forth. And at the

same time and place also voluntarily appeared before me C. D., the wife

of the said A. B., to me personally known to be such, and in the ab

sence of her said husband declared that she had of her own free will

executed the said deed for the purposes therein contained and set forth

without compulsion or undue influence of her said husband.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Arkansas, in New York.

Proof by a Subscribing Witness.

State of New York :

City and County of New York, ss. : Personally appeared before me

E. F., one of the subscribing witnesses to the annexed and foregoing

deed of conveyance, to me personally known, and being thereto by me

duly sworn, stated on oath that he saw A. B., the grantor to said deed,

subscribe the same as his act and deed (or that said grantor, A. B., ac

knowledged in his presence that he had subscribed and executed said

deed), for the purposes and consideration therein mentioned, and that

he the said E. F.,had subscribed the same as a witness at the request

of the said grantor.

In witness whereof, I have hereunto set my hand and

official seal, this first day of January, A. D. 1854.

J. L.,

[Seal.] Commissioner of Arkansas, in New York.

CALIFORNIA.

By an Unmarried Man.

State of New York :

City and County of New York, ss. : On this fourth day of July, A. D.

1854, personally appeared before me J. L., a commissioner duly appointed

by the governor of California for the state of New York, A. B. (satis

factorily proved to me, by the oath of C. D., a competent and credible

witness for that purpose, by me duly sworn), or (known to me) to be the

person named in, and who executed, the foregoing instrument ; and he,

the said A. B., acknowledged that he executed the same freely and vol

untarily for the uses and purposes therein mentioned.

J. L.,

[Seal.] Commissioner for California, in New York.

By Husband and Wife.

When the acknowledgment is that of a married woman, it must ex-

pre^|4hat she was made acquainted with the contents of the instrument,

and acknowledged, on examination apart from, and without the hearing
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of her husband, that she executed the same freely and voluntarily,

without fear or compulsion, or undue influence of her husband, and that

she does not wish to retract the execution of the same.

CONNECTICUT.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in the

city of New York, duly commissioned and qualified by the executive

authority, and under the laws of the state of Connecticut, to take the

acknowledgment of deeds, etc., to be used or recorded therein, person

ally appeared G. W. L., and M. L., his wife, to me personally known to be

the individuals named in, and who executed the foregoing instrument,

and severally acknowledged the same to be their free act and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Connecticut, in New York.

In this state the wife does not sign with the husband unless a tenant

in common, or otherwise individually interested in the estate ; her dower

extending only to one third of the estate of which her husband dies

seized.

Proof by Subscribing Witness.

This can only be adduced in a court of justice, when the validity of

the deed is denied. A commissioner has no authority to take such proof.

DELAWARE.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

fourth day of July, in the year of our Lord 1854, personally came

before the subscriber, a commissioner duly appointed by the governor

of the state of Delaware for the state of New York, A. B., and E. B.,

his wife, parties to this indenture, known to me personally (or proved

on the oath of ) to be such, and severally acknowledged said in

denture to be their act and deed respectively, and that the said E. B.,

being at the same time privately examined by me, apart from her hus

band, acknowledged that she executed the said indenture willingly,

without compulsion, or threats, or fear of her husband's displeasure.

Witness my hand and the seal of my office, the day and

year aforesaid.

J. L.,

[Seal.] Commissioner for Delaware, in New York.
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FLORIDA.

By an Unmarried Man.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in the

city of New York, duly commissioned and qualified by the executive

authority, and under the laws of the state of Florida, to take the ac

knowledgment of deeds, etc., to be used or recorded therein, person

ally appeared A. B., to me known to be the person who executed the

foregoing deed, by him sealed and subscribed, and acknowledged the

execution thereof to be his free act and deed, for the uses and pur

poses therein mentioned.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Florida, in New York.

Relinquishment of Dower.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority, and under the laws of the state of Florida, to take the

acknowledgment of deeds, etc., to be used or recorded therein, per

sonally appeared C. D., wife of the said A. B., separately and apart

from her said husband, who being privately examined by me, whether

her foregoing relinquishment or renunciation of dower was made freely

and voluntarily, and without any constraint, compulsion, apprehension,

or fear of or from her said husband, answers and says, that she did and

does acknowledge the same to have been freely and voluntarily made,

and without any compulsion, constraint, apprehension, or fear of or from

her said husband.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Florida, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

fourth day of July, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in the

city of New York, duly commissioned and qualified by the executive

authority, and under the laws of the state of Florida, to take the

acknowledgment of deeds, etc., to be used or recorded therein, per-
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sonally appeared L . M ., whose name appears as subscribing witness

to the foregoing deed, and who being duly sworn , etc., deposes. and

says, that A . B ., party , grantor, etc ., duly signed, sealed , and delivered

the foregoing deed as his act and deed , in the presence of him the said

L . M ., and of one 0 . P ., who then and there duly signed and attested

the same in the presence of him the said A . B ., as subscribing wit

nesses, etc .

In witness whereof, I have hereunto set my hand, and

affixed my official seal, the day and year aforesaid .

J. L .,

[Seal.] Commissioner for Florida, in New York .

GEORGIA.

By Husband and Wife.

State of New York :

City and County of New York , ss . : Be 'it remembered, that on

this first day of January , in the year one thousand eight hundred

and fifty - four, before me, the undersigned, J . L ., a commissioner,

resident in the city of New York, duly commissioned and qualified by

the executive authority and under the laws of the state of Georgia, to

take the acknowledgment of deeds, etc ., to be used or recorded therein ,

personally appeared G . W . L ., and M . L ., his wife , to me personally

known to be the individuals named in , and who executed the foregoing

conveyance, and severally acknowledged that they executed the fore

going deed (or conveyance or other instruments as the case may be)

for the purpose therein named and mentioned, and the said M ., on pri

vate examination , acknowledged and agreed that she did , of her own

free will and accord, subscribe, seal, and deliver the said deed ,with an

intention thereby to renounce, give up , and forever quit claim her

right of dower, and thirds, and all her other interest of, in , and to , the

lands or tenements therein mentioned .

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid .

J. L .,

[Seal.] Commissioner for Georgia, in New York .

Proof by Subscribing Witness.
State of New York :

City and County of New York, ss . : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty

four, before me, the undersigned, J. L ., a commissioner , resident in

the city of New York , duly commissioned and qualified by the exec

utive authority and under the laws of the state of Georgia , to take

the acknowledgment of deeds, etc., to be used or recorded therein ,

personally appeared before me, A . B ., who being sworn, deposeth and
saith that he is a subscribing witness to the foregoing deed , and that

he saw B . C ., the other subscribing witness, sign as such , and that he

saw C . D ., the grantor, sign and seal the said deed of his own free
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will, and for the purposes therein contained and mentioned, on the day
and year therein named .

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid .

J . L .,

[Seal.] Commissioner for Georgia , in New York.

ILLINOIS .

By Husband and Wife.

State of New York :

City and County of New York , ss . : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty

four, before me, the undersigned, J . L ., a commissioner, resident in

the city of New York , duly commissioned and qualified by the execu

tive authority and under the laws of the state of Illinois, to take

the acknowledgment of deeds, etc ., to be used or recorded therein ,

personally appeared A . B ., and M . B ., wife of the said A . B ., whose

signatures appear to the foregoing deed , and who are personally known

to me to be the real persons who subscribed and executed the same,

and acknowledged the same to be their free act and deed . And M . B .,

wife of said A . B ., and whose signature appears to said deed, having

been by memade acquainted with the contents thereof, and examined

separate and apart from her said husband, acknowledged that she exe

cuted the same, and relinquished her right of dower in the premises

therein conveyed, voluntarily , freely , and without compulsion of her
said husband .

In witness,whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid .
J . L .,

[Seal.] Commissioner for Illinois, in New York .

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered , that on this

first day of January , in the year one thousand eight hundred and fifty

four, before me, the undersigned , J. L ., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Illinois, to take

the acknowledgment of deeds, etc., to be used or recorded therein ,

personally appeared C . D ., personally known to me to be the person

whose name is subscribed to the foregoing deed as a witness, and being

duly sworn , testified that A . B ., whose name appears in the fore

going deed as grantor, is the real person who executed the same, and

that the said C . D . subscribed said deed as a witness to the execution

thereof, in the presence and at the request of the said A . B .

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid .

J. L .,

[Seal.] . Commissioner for Illinois, in New York .
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INDIANA.

By Husband and Wife.

State of New York:

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by tlie exec

utive authority and under the laws of the state of Indiana, to take the

acknowledgment of deeds, etc., to be used or recorded therein, per

sonally appeared A. B., and C. D., his wife, the grantors in the foregoing

deed hereto annexed, and acknowledged the execution of the same.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Indiana, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

fourth day of July, A.D. 1854, before me, the undersigned, J. L.,

a commissioner, resident in the city of New York, duly commis

sioned and qualified by the executive authority and under the laws

of the state of Indiana, to take the acknowledgment of deeds, etc., to be

used or recorded therein, personally appeared F. G. and 0. B., the sub

scribing witnesses to the execution of the within deed, both of lawful

age, who being by me duly sworn, upon their oaths depose and say

that they saw the within-named grantors, D. G. and R. H., sign and

seal the within deed, that these deponents at the same time signed

their names as witnesses of the execution of said deed, at the request

and in the presence of said grantors, which grantors were at the time

over the age of twenty-one years, and of sound mind and memory, and

laboring under no disability so far as deponents know.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Indiana, in New York

IOWA

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the execu

tive authority and under the laws of the state of Iowa, to take the

acknowledgment of deeds, etc., to be used or recorded therein, person

ally appeared A. B., and C. D., his wife, personally known to me to be
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the identical persons whose names are affixed to the foregoing deed as

grantors, and acknowledged the same to be their voluntary act and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Iowa, in New York.

This is the form for a single grantor, or for husband and wife. No

examination of wife is necessary.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : I, J. L.. commissioner

etc., etc., do hereby certify that on this first day of January, in

the year one thousand eight hundred and fifty-four, it was satisfactorily

proved before me, by the oath of A. B., well known to me to be a cred

ible and disinterested witness, that C. D., now absent (state reason of

absence), was (or is) personally known to him to be the identical per

son whose name is affixed to the foregoing deed as grantor, and that

the same was executed by the said C. D., whose name is thereunto

subscribed, as a party, in the presence of said A. B., at the date therein

mentioned.

In testimony whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Iowa, in New York.

KENTUCKY.

By Husband and Wife.

State of New York :

City and County of New York, ss. : I John Livingston, a commis

sioner for the state of Kentucky, duly appointed and commissioned by

the governor thereof, for the state of New York, and authorized to take

the acknowledgments of deeds and other writings, do certify that this

instrument of writing from C. D., and his wife, E. F., was this day pro

duced to me in my office in the city aforesaid, by the parties, which in

strument was acknowledged by the said C. D. to be his act and deed :

and the contents and effect of the instrument being explained to the said

E. F. by me, separately and apart from her husband, she thereupon de

clared that she did freely and voluntarily execute and deliver the same

to be her act and deed, and consented that the same might be recorded.

Given under my hand and seal of office, this first day

of January, 1854.

J. L.,

[Seal.] Commissioner for Kentucky, in New York.
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By an Unmarried Man. *

State of New York :

City and County of New York, ss. : I, J. L., commissioner for

the state of Kentucky, duly appointed and commissioned by the gov

ernor thereof, for the state of New York, and authorized to take the

acknowledgment of deeds and other writings, do certify that this deed

from C. D. to G. H. was on this day produced to me m my office

in the city aforesaid, by the said grantor, and by him then and there ac

knowledged before me to be his act and deed, for the purpose therein

mentioned.

Given under my hand and seal of office, this first day

of January, A. D. 1854.

J. L.,

[Seal.] Commissioner for Kentucky, in New York.

LOUISIANA.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Louisiana, to take the

acknowledgment of deeds, etc., to be used or recorded therein, person

ally appeared A. 13., and C. D., wife of the said A. B., to me known

to be the individuals named in, and who executed the annexed convey

ance, and acknowledged to me that they did sign, seal, and deliver the

same as their free act and deed, on the day and year therein mentioned,

and for the consideration, uses, and purposes therein expressed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L,

[Seal.] Commissioner for Louisiana, in New York.

The laws of Louisiana do not prescribe any particular form for cer

tificates of proof by subscribing witnesses. The forms under New

York are sufficient.

MAINE.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of Now York, duly commissioned and qualified by the ex

ecutive authority and under the laws of the state of Maine, to take
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the acknowledgment of deeds, etc., to be used or recorded therein, per

sonally appeared G. W. L., and M. L., his wife, to me personally known

to be the individuals named in, and who executed the foregoing convey

ance, and acknowledged that they did sign and seal the same as their

free act and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Maine, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : On the fourth day of December,

A. D. 1854, at request of A. B., the grantee of foregoing deed, I caused

G. H., the grantor, being a resident of said county, to be legally sum

moned to appear before me on the twentieth day of December, A. D.

1854 (being at least seven days from the time of said summons), to

hear the testimony of C. D. and E. F., the subscribing witnesses to

said deed. Said summons contained the date of said deed, the names

of the parties thereto of all the subscribing witnesses ; and on said

twenty-fourth day of December, A. D. 1854, said witnesses appeared

and testified, and the said G. H. was (or was not) present ; and by the

testimony of said witnesses it was satisfactorily proved to me that the

above deed was duly executed by said G. H. the grantor.

In witness whereof, I have hereunto set my hand and

fixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Maine, in New York.

MARYLAND.

By an Unmarried Man.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and

fifty-four before me, the undersigned, J. L., a commissioner, resi

dent in the city of New York, duly commissioned and qualified

by the executive authority and under the laws ol the state of

Maryland, to take the acknowledgment of deeds, etc., to be used or

recorded therein, personally appeared A. B., he being known or being

satisfactorily proven by oral testimony under oath received by us, to be

the person who is named and described as, and professing to be, the

party of the first part to the foregoing deed or indenture, and doth

acknowledge the said indenture or instrument of writing to be his act

and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Maryland, in New York.
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By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Maryland to take

the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared G. W. L., and M. L., his wife, they being known

to me (or, " they being satisfactorily proven by oral testimony, under

oath, received by me," as the case may be) to be the persons who

are named and described as, and professing to be, the parties to the

foregoing deed or indenture, and do severally acknowledge the said

indenture or instrument of writing to be their respective act and deed ;

the said M. L. having signed and sealed said indenture before me, out

of the presence and hearing of her husband ; and the said M. L. being

by me examined, out of the presence and hearing of her said husband,

" whether she doth execute and acknowledge the same freely and

voluntarily, and without being induced to do so by fear or threats of, or

ill usage by, her husband, or by fear of his displeasure," declareth and

saith that she doth.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the dav and year aforesaid.

J. L.,

[Seal.] Commissioner for Maryland, in New York.

MASSACHUSETTS

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. I,., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Massachusetts,

to tako the acknowledgment of deeds, etc., to be used or recorded

therein, personally appeared G. W. L., and M. L., his wife, to me

known to be the individuals named in and who executed the fore

going conveyance, and acknowledged the above instrument to be their

free act and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

^Seal.] Commissioner for Massachusetts, in New York.

MICHIGAN.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this
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first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Michigan to take

the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared G. W. L., and M. L., his wife, to me person

ally known to be the individuals named in and who executed the

foregoing conveyance, and acknowledged that they had severally

executed the within instrument for the uses and purposes therein men

tioned ; and the said M., on a private examination, separate and apart

from her husband, acknowledged that she executed the within instru

ment freely and without any fear or compulsion from any one.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Michigan, in New York.

MISSISSIPPI.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Mississippi, to take

the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared G. W. L., and M. L., his wife, to me personally

known to be the individuals named in, and who executed the foregoing

conveyance, and severally acknowledged the same to be their volun

tary act and deed for the uses and purposes therein mentioned. And

the said M. did moreover, on a private examination made by me, apart

from her husband, acknowledge that she signed, sealed, and delivered

the same as her voluntary act and deed, freely, without any fear,

threats, or compulsion of her said husband.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Mississippi in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on

this first day of January, in the year one thousand eight hundred

and fifty-four, before me, the undersigned, J. L., a commissioner,

resident in the city of New York, duly commissioned and qualified by

the executive authority and under the laws of the state of Missis

sippi, to take the acknowledgment of deeds, etc., to be used or recorded



622 Forms of Acknowledgment and Proof.

therein, personally appeared E. F., one of the subscribing witnesses to

the annexed deed, who being first duly sworn, deposeth and saith that

he saw the above-named A. B., whose name is subscribed thereto, sign,

seal, and deliver the same to the within-named C. D., that he, this de

ponent, subscribed his name as a witness thereto in the presence of the

said A. B., and that he saw the other subscribing witness, L. M., sign

the same in the presence of the said A. B.,and in the presence of each

other on the day and year therein named.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Mississippi, in New York

.f . >.

MISSOURI.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this first

day of January, in the year one thousand eight hundred and filly-four,

before me, the undersigned, J. L., a commissioner, resident in the

city of New York, duly commissioned and qualified by the exec

utive authority and under the laws of the state of Missouri, to take the

acknowledgment of deeds, etc., to be used or recorded therein, person

ally appeared G. W. L., and M. L., his wife, to me personally known

to be the individuals named in, and who executed the foregoing convey

ance, and acknowledged that they executed the same for the purposes

therein mentioned ; and the said M. being by me examined apart from

her husband, and made fully acquainted with the contents of the fore

going deed, acknowledged that she executed the same and relinquished

her dower in the real estate therein mentioned, freely and without com

pulsion or undue influence of her said husband.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Missouri, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered that on this first

day of January, in the year one thousand eight hundred and fifty-four,

before me, the undersigned, J. L., a commissioner, resident in the

city of Now York, duly commissioned and qualified by the exec

utive authority, and under the laws of the state of Missouri, to take the

acknowledgment of deeds, etc., to be used or recorded therein, person

ally appeared E. F., who is personally known to me to be the person

whose name is subscribed to the foregoing instrument as a witness

thereto, and upon his oalh proved that A. B., whose name is subscribed

thereto as a party, is the very person who executed the same, and that
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said A. B. executed the said instrument in presence of the deponent E.

F., and that E. F. subscribed his name thereunto as a witness thereof:

declaring on his oath that (here state briefly facts which constitute

proof, as, " he was acquainted with A. B., and saw him sign, etc.")

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Missouri, in New York

NEW HAMPSHIRE.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on thit

fourth day of July, in the year one thousand eight hundred and fifty

four, before me, the undersigned, J. L., a commissioner resident

in the city of New York, duly commissioned and qualified by the

executive authority and under the laws of the state of New Hamp

shire, to take the acknowledgment of deeds, etc., to be used or recorded

therein, personally appeared A. B., and C. D., his wife, who are per

sonally to me known to be the parties described in and who executed

the foregoing deed, and acknowledge that they did sign and seal the

same as their free act and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for New Hampshire, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

fourth day of July, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the exec

utive authority, and under the laws of the state of New Hampshire,

to take the acknowledgment of deeds, etc., to bo used or recorded there

in, personally appeared G. H., with whom I am personally acquainted,

and being by me duly sworn, said that he was a resident of the

town of , in said county, that he saw the said A. B. execute

the within conveyance ; that he, the said G. H., subscribed his name

thereto as a witness, and that he knew the said A. B. to be the person

described in, and who executed the said conveyance.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for New Hampshire, in New York.

32



624 Forms of Acknowledgment and Proof.

NEW JERSEY.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority and under the laws of the state of New Jersey, to

take the acknowledgment of deeds, etc., to be recorded or used therein,

personally appeared A. B., and C. D. his wife, whom I am satisfied are

the grantors mentioned in the within indenture, and to whom I first made

known the contents thereof, and thereupon they acknowledged that they

had signed, sealed, and delivered the same as their voluntary act and deed,

for the uses and purposes therein expressed ; and the said C. D. being

by me privately examined, separate and apart from her husband, ac

knowledged that she signed, sealed, and delivered the same as her vol

untary act and deed, freely without any fear, threats, or compulsion of

tier husband.

In witness whereof, I have hereunto set my hand and

ffixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for New Jersey, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority and under the laws of the state of New Jersey, to

take the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared A. B., of full age, who being duly sworn according

to law, on his oath deposes and says, that he saw E. F. and C. D.,tlie

grantors named in the annexed conveyance, sign, seal, and deliver the

same as their voluntary act and deed, and that he the said A. B. sub

scribed his name to the same as an attesting witness.

Taken, sworn, and subscribed before me, on this first day of January,

A. D. 1854.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for New Jersey, in New York.

NEW YORK.

By Husband and Wife.

State of Pennsylvania :

City and County of Philadelphia, ss. : Be it remembered, that on thw

fourth day of July, in the year one thousand eight hundred and fifty-four
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before me, the undersigned, John Smith, a commissioner, resident in the

city of Philadelphia, duly commissioned and qualified by the executive

authority and under the laws of the state of Philadelphia, to take the ac

knowledgment of deeds, etc., to be used or recorded therein, personally

appeared A. B., and C. B. his wife, personally to me known to he the

individuals described in and who executed the within conveyance (or

other instrument), and acknowledged that they executed the same ;

and C. B., the wife of A. B., on a private examination apart from

her husband, acknowledged that she signed, sealed, and delivered

such conveyance freely, and without any fear or compulsion of her

husband.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

JOHN SMITH,

[Seal.] Commissioner for New York, in Philadelphia.

Grantor Identified by Witness.

State of Pennsylvania :

City and County of Philadelphia, ss. : Be it remembered, that on this

fourth day of July, in the year one thousand eight hundred and fifty-four,

before me, the undersigned, John Smith, a commissioner, resident in the

city of Philadelphia, duly commissioned and qualified by the executive

authority and under the laws of the state of New York, to take the ac

knowledgment of deeds, etc., to be used or recorded therein, personally

appeared A. B. before me, and acknowledged that he executed the with

in conveyance, and at the same time G. H., residing in the city of

Philadelphia, in said county, to me well known, came before me, and

being duly sworn, said that he knew the person making the said ac

knowledgment to be the individual described in and who executed the

said conveyance, which is to me satisfactory evidence.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

JOHN SMITH,

[Seal.] Commissioner for New York, in Philadelphia.

Proof by Subscribing Witness.

State of Pennsylvania :

City and County of Philadelphia, ss. : Be it remembered, that on this

fourth day of July, in the year one thousand eight hundred and fifty-four,

before me, the undersigned, John Smith, a commissioner, resident in the

city of Philadelphia, duly commissioned and qualified by the executive

authority and under the laws of the state of New York, to take the ac

knowledgment of deeds, etc., to be used or recorded therein, personally

appeared G. H., with whom I am personally acquainted, came before

me, and being by me duly sworn, said that he was a resident of the town

of , in said county, that he saw the said A. B. execute the within

conveyance, that he the said G. H. subscribed his name thereto as a
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witness, and that he knew the said A. B. to be the person described ii

and who executed the said conveyance.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

JOHN SMITH,

[Seal.] Commissioner for New York, in Philadelphia.

NORTH CAROLINA.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority and under the laws of the state of North Carolina,

to take the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared G. W. L., and his wife M., who severally acknowl

edged the execution of the foregoing deed for the purpose therein ex

pressed ; and thereupon the said M. was by me privately examined sep

arate and apart from her said husband touching her execution thereof,

and she declares that she voluntarily assents to the same, and that she

did execute the same freely, voluntarily, and without compulsion or re

straint upon the part of her said husband, or any other person whatsoever.

Therefore, let the said deed with this certificate be registered.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for North Carolina, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on the

first day of January, in the year of our Lord eighteen hundred and fifty-

three, the signing, sealing, and delivery of the foregoing deed was proved

before me by the oath of A. B., a subscribing witness thereto.

J. L.,

[Seal.] Commissioner for North Carolina, in New York.

OHIO.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on

this first day of January, in the year one thousand eight hundred

and fifty-four, before me, the undersigned, J. L., a commissioner,

resident in the city of New York, duly commissioned and qual

ified by the executive authority and under the laws of the state of

Ohio, to take the acknowledgment of deeds, etc., to be used or recorded
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therein, personally appeared J. P., and 0. P., his wife, above named,

and acknowledged the signing and sealing of the foregoing conveyance

to be their voluntary act and deed ; and the said O. P., wife of the said

J. P., being at the same time examined by me, separate and apart from

her husband, and the contents of said deed made known to her by me,

she then declared that she did voluntarily sign, seal, and acknowledge

the same, and she is still satisfied therewith.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Ohio, in New York.

No form prescribed by law for certificates of proof by subscribing

witness. Those under New York are good for Ohio.

PENNSYLVANIA.

By an Unmarried Man.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first' day of July, A. D. one thousand eight hundred and fifty-four, before

me, a commissioner, resident in the city of New York, duly commis

sioned and qualified by the executive authority and under the laws of

the state of Pennsylvania, to take the acknowledgment of deeds, etc.,

to be used or recorded therein, personally appeared the above-named

A. B., personally known to me, and in due form of law acknowledged

the above indenture to be his act and deed, and desired that the same

might be recorded as such.

In testimony whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Pennsylvania, in New York.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the ex

ecutive authority and under the laws of the state of Pennsylvania, to

take the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared G. W. L., and M. L., his wife, to me personally

known to be the individuals named in, and who executed the foregoing

conveyance, and acknowledged the above conveyance to be their act

and deed, and desired the same might be recorded as such. And the

said M., being of full age, on a private examination, separate and apart

from her husband, the full contents of said deed being first made known

to her, declared that she did, voluntarily and of her own free will

and accord, and without any coercion or compulsion of her said hus-

•
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band, seal, and as her own free act and deed deliver the sai convey

ance.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J.L,

[Seal.] Commissioner for Pennsylvania, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Before me, the subscriber, a

commissioner, duly appointed by the executive of the state of Pennsyl

vania for the state of New York, personally appeared A. B., one of the

subscribing witnesses to the execution of the above indenture, who be

ing duly sworn according to law, doth depose and say that he did see

K. L., the grantor above named, sign and seal, and as his act and deed

deliver the above indenture, deed, or conveyance, for the uses and pur

poses therein mentioned, and that he did also see M. N. subscribe his

name thereunto as the other witness of such sealing and delivery, and

that the name of this deponent thereunto set and subscribed as a witness

is of this deponent's own proper handwriting. A. B.

Sworn and subscribed the fourth day of July, A. D. 1854, before me

Witness my hand and official seal.

J.L.,

[Seal.] Commissioner for Pennsylvania, in New York.

RHODE ISLAND.

By Husband and Wife

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority, and under the laws of the state of Rhode Island,

to take the acknowledgment of deeds, etc., to be used or recorded

therein, personally appeared John Doe, the signed and sealer of the

above written instrument, and acknowledged the same to be his free

voluntary act and deed, and afterward, on the same day, came Jane

Doe, wife of the said John Doe, and was by me examined privily and

apart from her said husband, when the said above written instrument,

by her subscribed, was shown and explained to her by me, when sho

declared to me that the same was her free voluntary act and deed, and

that she did not wish to retract the same. •

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Rhode Island, in New York.

The laws of Rhode Island do not prescribe a particular form for the

certificate of proof by a subscribing witness. The forms under New

York are good for Rhode Island.
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V

SOUTH CAROLINA.

By an Unmarried Man.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

fourth day of July, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority, and under the laws of the state of South Carolina,

to take the acknowledgment of deeds, etc., to be used or recorded there

in, personally appeared A. B.,who is personally to me known to be the

same person described in, and who executed the foregoing deed, and

he acknowledged that he did execute said conveyance for the purposes

expressed therein.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for South Carolina, in New York

By Wife.

State of New York:

City and County of New York, ss. : Be it remembered, that on ftiis

fourth day of July, in the year one thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority, and under the laws of the state of South Carolina,

to take the acknowledgement of deeds, etc., to be used or recorded

therein, personally appeared M. L.,the wife of the within-named G. W.

L., and having been privately and separately examined by me, she did

declare that she did freely, voluntarily, and without any compulsion,

dread or fear, of any person whomsoever, renounce, release, and for

ever relinquish unto the within-named J. J., his heirs and assigns, all

her interest and estate, and also all her right and claim of dower, of, in,

or to all and singular the premises within mentioned and released.

[Wife signs.] M. L. [Seal.]

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal J Commissioner for South Carolina, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

fourth day of July, in the year one- thousand eight hundred and fifty-

four, before me, the undersigned, J. L., a commissioner, resident in

the city of New York, duly commissioned and qualified by the execu

tive authority, and under the laws of the state of South Carolina,

to take the acknowledgment of deeds, etc., to be used or recorded

therein, personally appeared G. H., with whom I am personally

acquainted, and being by me duly sworn, said that he was a res
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ident of the town of , in said district, that he saw the said A. B.

execute the within conveyance, that he, the said G. H., subscribed his

name thereto as a witness, and that he knew the said A. B. to be the

person described in, and who executed the said conveyance.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for South Carolina, in New York

TENNESSEE.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and

fifty-four, before me, the undersigned, J. L., a commissioner, resident

in the city of New York, duly commissioned and qualified by the

executive authority and under the laws of the state of Tennessee, to take

the acknowledgment of deeds, etc., to be used or recorded therein, per

sonally appeared G. W. L., and M. L., his wife, to me known to be the

individuals named in, and who executed the annexed conveyance, and

acknowledged to me that they did severally sign, seal, and deliver the

same as their free act and deed, on the day and year therein mentioned,

and for the consideration, uses, and purposes therein expressed. And

the said M. L., on a private examination separate and apart from her

husband, acknowledged that she executed the within instrument freely

and without any fear or compulsion from any one.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Tennessee, in New York.

Proof by Subscribing Witness.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and

fifty-four, before me, the undersigned, J. L., a commissioner, res

ident in the city of New York, duly commissioned and qualified by

the executive authority and under Uic laws of the state of Tennessee, to

take the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared before me A. B., C. D., and E. F., subscribing

witnesses to the within deed, who, being first sworn, depose and say,

that they arc acquainted with G. II., the grantor, named in the annexed

deed, and that he acknowledged the same in their presence to be his

act and deed upon the day therein named (or state the time proven by

the witnesses), and that they saw him sign, seal, and execute the same.

In witness whereof, I have hereunto set my hand anJ

affixed my official seal, the dav and year aforesaid.

J. L.,

[Seal.] Commissioner for Tennessee, in New York.
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TEXAS.

By an Unmarried Man.

State of New York :

City and County of New York : I, J. L., commissioner in said

state, appointed by the governor of the state of Texas, to administer

oaths and affirmations, and to take depositions, affidavits, and the

acknowledgment and proof of deeds, etc., to be used or recorded in

the said state of Texas, and duly commissioned and sworn, and dwell

ing in the city of New York, do hereby certify, that A. B. this day

personally came before me and acknowledged that he signed, sealed,

and delivered the annexed (or foregoing) instrument of writing as his

voluntary act and deed for the consideration and purposes therein ex

pressed.

In testimony whereof, I, J. L., commissioner as afore

said, have hereunto set my hand and affixed my official

seal as such commissioner, the first day of January,

A. D. 1854.

J. L.,

[Seal.] Commissioner in the state of New York, appointed by

the governor of the state of Texas.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Before me, J. L., duly com

missioned and qualified under and by virtue of the laws of the state

of Texas, a commissioner resident in said state of New York, to take

the " acknowledgments and proofs of the execution" of deeds, etc., to

lands lying in said state of Texas, personally appeared A. B., and C.

B., the wife of said A. B., parties to a certain deed or writing bearing

date on the first day ofJanuary, A.D.I 854, and hereto annexed, and hav

ing been examined by me privily and apart from her husband, and having

the same fully explained to her, she, the said C. B., acknowledged the

same to be her act and deed, and declared that she had willingly signed,

sealed, and delivered the same, and that she wished not to retract it:

to certify which I hereto sign my name and affix my official seal, this

first day of January, A. D. 1854.

J. L.,

[Seal.] Commissioner for Texas in New York.

Proofby Subscribing Witness.

State of New York :

City and County of New York, ss.: I, J. L., commissioner in

said state, appointed by the governor of the state of Texas, to ad

minister oaths and affirmations, and to take depositions, affidavits, and

the acknowledgment and proof of deeds, etc,, to be used and recorded

in the said state of Texas, and duly commissioned and sworn, and

dwelling in the city of New York, do hereby certify, that this day C.

D. personally appeared before me, and being duly sworn, saith that John

Doe, whose signature appears to the annexed instrument of writing,

acknowledged the same to be his act and deed for the consideration
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and purposes therein expressed, and that he, with E. F. (the other wit

ness), subscribed their names as witnesses thereto at the request of said

John Doe.

In testimony whereof, I, J. L., commissioner as afore

said, have hereunto set my hand and affixed mv official

seal as such commissioner, the just day of January,

A. D. 1854.

J. L.,

[Seal.] Commissioner for Texas, in New York.

VERMONT.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, that on this

first day of January, in the year one thousand eight hundred and

fifty-four, before me, the undersigned, J. L., a commissioner, res

ident in the city of New York, duly commissioned and qualified by

the executive authority and under the laws of the state of Vermont, to

fake the acknowledgment of deeds, etc., to be used or recorded therein,

personally appeared M. L., and J. C. L., wife of the said M. L., and

severally acknowledged the foregoing instrument, by them respectively

signed and sealed, to be their free act and deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Vermont, in New York.

Proof by Subscribing Witness.

The form of the certificate is not prescribed by law. That under

New York is good.

VIRGINIA.

The code of Virginia prescribes the forms of acknowledgment of

husband and wife to deeds and other writings. A deed or other writing

may be admitted to record as to any party, except afemme covert, upon

acknowledgment before a Virginia commissioner, or any justice or

notary public within the United States.

By an unmarried man, when the acknowledgment is made before a

justice or notary public.

State of New York : "

City and County of New York, to wit : I —; , a justice of the

peace (or notary public) for the county aforesaid, in the state of New

York, do certify that E. F., whose name is signed to the writing hereto

annexed, bearing date on the . day of , has acknowledged

the same before me, in my county aforesaid.

Given under my hand, this day of .
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Upon acknowledgment before a commissioner for the state, the cer

tificate must be as follows :

State of New York :

City and County of New York, to wit : I, J. L., a commis

sioner, appointed by the governor of the state of Virginia for the said

state of New York, certify that E. F., whose name is signed to the

writing hereto annexed, bearing date on the first day of January, A. D.

1854, has acknowledged the same before me in my state aforesaid.

Given under my hand this first day of January, A. D. 1854.

J. L.,

[Seal.] Commissioner for Vermont, in New York.

When the acknowledgment is made before any county or corporation

court in the state, or the clerk of any court out of the state, the clerk

must certify that the writing was acknowledged by the party signing,

or proved by two witnesses before himself or before the court of which

he is clerk.

By a Married Woman.

State of New York :

City and County of New York, to wit : I, J. L., a commissioner,

appointed by the governor of the state of Virginia for the said state of

New York, do certify that E. F., the wife of A. F., whose names arc

signed to the writing hereto annexed, bearing date on the first day of

January, personally appeared before me in the county and state afore-

sad, and being examined by me privily and apart from her husband, and

having the writing aforesaid fully explained to her, she, the said E. F.;

acknowledged the said writing to be her act, and declared that she had

willingly executed the same, and does not wish to retract it.

Given under my hand and official seal, this first day of January,

A. D. 1854. J. L.,

Commissioner for Virginia, in New York.

Proof by Subscribing Witness.

There is no particular form in use for the certificate of the proof of

identity of a party by a witness, or of the proof of the writing by the

subscribing witness, and the officer can adopt a form to suit the case,

making it full and explicit. The form given under New York is good.

WISCONSIN.

By Husband and Wife.

State of New York :

City and County of New York, ss. : Be it remembered, thai on this

first day of January, in the year one thousand eight hundred and

fifty-four, before me, the undersigned, J. L., a commissioner, res

ident in the city of New York, duly commissioned and qualified by

the executive authority and under the laws of the state of Wisconsin,

to take the acknowledgment of deeds, etc., to be used or recorded there

in, personally appeared A. B., and C. B., his wife, to me known to be
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the persons who executed the foregoing deed, and acknowledged the

execution thereof, by them sealed and subscribed, to be their free act

and deed for the uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

affixed my official seal, the day and year aforesaid.

J. L.,

[Seal.] Commissioner for Wisconsin, in New York.

Proof by Subscribing Witness.

No particular form of certificate is prescribed by law. The form

given under New York is good.

TIIE RIGHTS OF MARRIED WOMEN IN EVERY

STATE.

Alabama.—All the property which a woman has at the time of her

marriage, and all that she acquirns thereafter, is esteemed in law as

her separate estate, notwithstanding her coverture, and the husband

acquires no right to the property by marriage. The property vests in

the husband as trustee of the wife, the husband controlling the property,

without liability to account to the wife for the proceeds. The property

can not be taken by legal process for the husband's debts. The hus

band and wife are jointly liable and suable at law for all necessary

family supplies.

Dower.—The widow (if no provision is made for her by will) is entitled

to one third part of the real estate of which her husband died seized,

and to which she has not relinquished the right of dower ; and to one

half of the personal property if there be no children, or if there be but

one child ; if there be more than one child, and less than five, she is

entitled to a child's part ; if there be five children or more, she is en

titled to one fifth part in absolute right. She shall be endowed of one

half of her husband's estate when he dies leaving no lineal descendants,

unless the estate is insolvent.

The widow may dissent from or waive provision in a will, and claim

her dower, at any time within one year after the probate of the will-

The widow may retain the dwelling-house, plantation, etc., free of rent,

until her dower is assigned her.

Arkansas.—Any married woman may in her own right become pos

sessed of any property, provided the same does not come from the hus

band after marriage.

The slaves and their natural increase, owned by any married woman

before marriage or acquired by her after marriage, are her separate

property, exempt from any liability for the debts or contracts of the

husband.
In order to secure her rights, the wife must cause a schedule of her
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separate property to be filed in the recorder's office of the county in

which she lives, unless the instrument by virtue of which the property

was transferred to her expressly set forth that the property was de

signed for the wife alone, exempt from all the liabilities of the husband,

in which case it shall be deemed to belong exclusively to the wife, and

shall not be liable for the husband's debts.

Dower.—A widow is endowed with a life estate in one third of all

the lands of which the husband was seized at any time during the mar

riage, unless she relinquished her right in legal form, and of a like in

terest of one third m all the slaves of which he dies possessed, and of

one third of all the personal estate, absolutely in her own right, unless

the husband leave no children, in which case her dower shall be one

half the slaves and personal estate.

California.—All property, both real and personal, of the wife,

owned by her before marriage, and that acquired afterward by gift,

bequest, devise, or descent, is her separate property ; and all prop

erty, both real and personal, owned by the husband before marriage,

and that acquired by him afterward by gift, bequest, devise, or descent,

is his separate property.

All property acquired after the marriage by either husband or wife,

except such as may be acquired by gift, bequest, devise, or descent,

is common property.

A full and complete inventory of the separate property of the wife

must be made out and signed by the wife, acknowledged or proved in

the manner required by law for the acknowledgment or proof of a con

veyance of land, and recorded in the office of the recorder of the county

in which the parties reside.

Pf there be included in the inventory any real estate lying in other

counties, the inventory must also be recorded in such counties.

The filing of the inventory in the recorder's office is sufficient notice

of the title of the wife ; and all property belonging to her, included

in the inventory, is exempt from seizure or execution for the debts of

her husband.

The husband has the management and control of the separate

property of the wife during the continuance of the marriage ; but no

sale or other alienation of any part of such property can be made, nor

any lien or incumbrance created thereon, unless by an instrument in

writing, signed by the husband and wife, and acknowledged by her

upon an examination separate and apart from her husband, before a

justice of the supreme court, judge of the district court, county judge,

or notary public ; or if executed out of the state, then so acknowledged

before some judge of a court of record, or beforo a commissioner ap

pointed under the authority of this state to take acknowledgment of

deeds.

The husband has the entir% management and control of the com

mon property, with the like absolute power of disposition as of his

own separate estate. The rents and profits of the separate property

of either husband or wife are deemed common property.

Upon the dissolution of the community by the death of either hus
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band or wife, one half of the common property goes to the survivor,

and the other half to the descendants of the deceased husband or wife,

subject to the payment of the debts of the deceased. If there be no

descendants of the deceased husband or wife, the whole goes to the

survivor, subject to such payment.

In case of the dissolution of the marriage, by the decree of anv court

of competent jurisdiction, the common property is equally divided

between the parties, and the court granting the decree makes such

order for the division of the common property, or the sale and equal

distribution of the proceeds thereof, as the nature of the case may re

quire.

The separate property of the husband is not liable for the debts

of the wife contracted before the marriage, but the separate property of

wife continues liable for all such debts.

In every marriage contracted in the state, the rights of husband and

wife are governed by the statute, unless there is a marriage contract,

containing stipulations contrary thereto.

In 1 852, an act was passed authorizing married women to transact

business in their own name.

Dottier.—No estate shall be allowed to the husband as tenant by

courtesy upon the decease of his wife, nor any estate in dower be al

lowed to the wife upon the decease of her husband.

Connecticut.—The interest of a married man in the real estate of

his wife, belonging to her at the time of the marriage, or which she

may have acquired afterward by devise or inheritance, can not be taken

on execution against him during her life, or the lives of children, the

issue of such marriage.

If the wife acquires real estate by her personal services, or personal

property should accrue to her when abandoned by her husband or dur

ing a separation from him caused by his abuse or habitual intemperance,

it is her sole and separate estate.

When the real estate of a married woman is sold and the avails in

vested in her name or for her benefit, the same is construed in equity

to be her separate estate, and is not liable for the debts of her husband.

All personal estate which accrues during coverture, to any married

man, in right of his wife, by virtue of bequest to her, or distribution to

her, as heir at law, and all property derived from the sale or investment

thereof, vests in him in trust for the use of his wife ; and at his decease,

if undisposed of, vests in the wife, or her devisees, legatees, or heirs at

law.

The husband is entitled to the rents and profits of the estate, but such

rents and profits can not bo taken for his debts, except those contracted

for the support of his wife and her children after such estate lias vested

in him.

No sale or transfer of such estate by the husband is valid, unless by

consent of the wife, or if she be dead, the consent of those in whom the

estate is vested, and they must join with the husband in its conveyance.

The husband can be called to account by a court of probate, which

can remove him, and appoint a trustee in his place.
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A married woman has the separate use and benefit of an insurance

on the life of any person expressed to be for her benefit, independent

of her husband, his creditors or representatives, provided the annual

premium shall not exceed one hundred and fifty dollars, unless paid

from the private property of the wife.

If a married woman earn wages by her own labor, payment of the

same may be made to her and be valid in law as though made to her

husband, and no debt for the wages of any married woman thus

earned is liable to be taken by virtue of any process against her

husband.

Payment to a married woman of any money deposited by her, the

earnings of her own labor, either before or after marriage, is valid, and

her receipt has the same effect as that of her husband, not to affect the

right of the husband's creditors to levy.

The widow has right of dower in one third part of the real estate of

her husband, of which he died possessed, during her natural life. If

there be no children or legal representatives of them, then one moiety

of the personal estate is set out to the wife forever, and one third

of the real estate for the term of her life—i. e., where there is no will.

If there be children, she takes but one third personal, and that for her

own use and disposal forever.

Delaware.—This state has no special legislation for the protection

of the property of married women ; and the rights of the wife remain

as at the common law.

Florida.—The separate estate of a married woman, a citizen of the

state, or who has married a citizen, whether acquired before or after

marriage, continues her separate and independent property, beyond the

control of her husband, and not liable for her husband's debts.

The husband and wife must join in any conveyance of the estate of

the wife, and her real property can only be conveyed by a joint deed.

The property of the wife only is liable for the debts contracted by

her prior to the marriage.

If a married woman die possessed of property, the husband inherits

as a child would inherit ; and if she die without children, the surviving

husband is entitled to administration and to all her property.

An inventory of all the property of which the wife is possessed at

the time of marriage, or of which she becomes possessed at any time

after marriage, must be filed in the circuit court, or in the county clerk's

office, within six months after marriage, or after the property is ac

quired, in order to protect the same from liability for the husband's debts ;

but a neglect to file such inventory confers no rights upon the husband.

A. widow is entitled to a life estate in one third of the husband's real

estate. The widow takes one half of the personal estate absolutely, if

there be no child or only one ; if more than one child, she takes one

third absolutely, except slaves, in which she takes a life estate. A

widow may elect to take dower, or a child's part ; if she choose the latter,

she has a fee simple ; if the former, she has onlv a life estate in the

real property.
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Georgia.—Dower.—The wife must make application for her dower

within seven years from the time of her husband's death.

All conveyances of lands and tenements made by the husband alone

during coverture shall convey the entire premises (except such lands as

the husband is seized of by his intermarriage with his wife) ; provided

that nothing shall deprive the widow of her right to dower in all lands

of which her husband may have died seized and possessed.

Illinois.—Dower.—A widow, unless divorced from her husband foi

her own fault, is endowed with one third part of the lands in which her

husband had an estate of inheritance at any time during marriage, unles,

she shall have relinquished the same in the form prescribed by law.

Iowa.—Dower.—One third of all the legal or equitable interest of

the husband in any estate, unless the wife relinquish her rights thereto,

is set apart upon the death of the husband as dower, if the wife survive

him ; but such dower is a life estate only.

The widower has the like interest in the real estate owned by the

wife during the coverture. Estate by courtesy is not known in the law.

Continuous cohabitation as husband and wife is presumptive evidence

of marriage for the purpose of securing the right of dower.

The personal property of the wife does not vest in the husband im

mediately upon marriage, but if left in his control, it will, in favor ot

third persons acting in good faith, without knowledge of the real own

ership, be presumed that it has been transferred to him. To avoid this,

the wife must place upon record, in the recorder's office, a notice stating

the value of her separate property, and that she has a claim therefor

upon the husband's estate.

The wife is not liable for the separate debts of the husband, or the

husband for those of the wife ; but the separate debts of the wile are

those only contracted in relation to her separate property, or those pur

porting to bind herself only.

The expenses of the family, the education of the children, and such

like obligations, arc chargeable upon the property of both husband ana

wife, or either of them.

Indiana.—No real or personal estate acquired by the wife, either

before or after marriage, is liable for the debts of her husband ; but is

her own separate property, as if she were unmarried ; and is liable lor

all her debts contracted before marriage.

Tenancies by courtesy and in dower are abolished. At the hus

band's death, one third of his estate descends to the wife in fee simple,

free from all demands of creditors, except when the estate eXcee^

$10,000 in value, when she has one fourth, and when it exceeds $20,00

she has one fifth, free from creditors. If she marry again, holding sue

real estate, she can not, either with or without the consent of her hus

band, alienate the same, but at her death it descends to the children o

the husband from whom it was derived. If the husband's estate does

not exceed $300 in value, it goes to the widow without administration.

-
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The widow is entitled to one half the personal property of the husband,

if there be but one child, and one third if there be more than one.

Kentucky.—The slaves of a married woman and their natural in

crease, her real estate and chattels real owned before, or acquired after

marriage, are not liable for the debts of her husband, but are liable for

any debts contracted by husband and wife jointly, for necessaries fur

nished any member of the family.

The husband's estate is not liable for debts contracted by the wife

before marriage, to a greater amount than was received by the husband

from the wife upon the marriage.

An alien wife of a citizen may take and hold property as if a citizen.

A married woman who conies into the state without her husband,

he never having resided within the limits, so long as he remains absent,

has all the rights to make contracts, sue and be sued, of a femme sole.

Louisiana.—The debts of both husband and wife, contracted before

marriage, are chargeable only on their separate and individual property.

The property which the husband or the wife owns before marriage,

or that comes to either by gift, bequest, or inheritance, after marriage,

remains the distinct and individual property of the party to whom it

belongs. As to all other property they are partners, unless they have

otherwise stipulated in their marriage contract.

The wife, even when she is separate in estate from her husband, can

not alienate, grant, mortgage, or acquire, either by gratuitous or encum

bered title, unless her husband concurs in the act, or yields his consent

in writing.

The wife may make her 'last will without the authority of her

husband.

The surviving husband or wife has the usufruct of the portion coming

to his or her children, unless the husband or wife first dying prevent it

by will.

Maine.—If any woman at the time of her marriage be seized in her

own right of any property, real or personal, whether by direct bequest,

demise, gift, or purchase in her own name, she can hold the same

exempt from the debts or contracts of her husband ; provided it appears

that, if the property was purchased after marriage, the husband did not

furnish the purchase money, and that the husband did not. directiy or

indirectly, convey the property to the wife without adequate consider

ation, and in order to defraud his creditors.

The statute provisions do not affect any marriage settlement or rights

of property acquired by virtue of any life insurance.

Any woman may release to her husband the right of control over her

separate property, and the husband may receive and dispose of the

income so long as it is appropriated to their mutual comfort and

support.

Any married woman legally seized of property in her own right, ean

commence and prosecute a suit as if she were unmarried, but her per

son is not subject to arrest. In case of the decease of any married

33
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woman intestate holding property in her own right, such property de

scends to her heirs ; or she may devise or bequeath any property be

longing to her.

By a late enactment, a married woman holding property in her own

right, as above stated, can lease, sell, or otherwise dispose of such prop

erty, real or personal, and can execute all necessary papers in her own

name as if she were unmarried ; and no action can bo maintained by

the husband for any property bold or disposed of by her.

In 1852 the following provisions were added to the law regarding

the rights of married women :

Hereafter when any man shall marry, his property shall be exempt

from any and all liabilities for the debts or contracts of his wife made

or contracted before marriage ; but an action to recover the same may

be maintained against such husband and wife, and the property of the

wife held in her own right, if any, alone may be attached or sold on

execution, to satisfy all such liabilities as if she were unmarried.

In any such action the wife may defend alone or jointly with her

husband ; but neither husband nor wife can be arrested.

Married women under the age of twenty-one years enjoy the priv

ileges and are subject to the liabilities above named as though they were

of full age.

Maryland.—This state has no special legislation for the protection

of the property of married women ; and the rights of the wife remain

as at the common law.

Massachusetts.—A married woman may receive any property or

estate by bequest or deed, to be held by her without the intervention

of a trustee, and free from the control of the husband. The grant

conveying the property must, within ninety days, be recorded in the

registry of deeds for the county in which the husband resides, or if he

be a non-resident of the state, in the county in which the grantor

resides. If this registry be not made, the property is liable for the

debts of the husband.

No property held by a married woman is protected by law when

employed in trade or commerce, but only when invested in real estate

or in public stocks, in personal securities, or in furniture in the actual

use and occupation of the woman.

A policy of insurance vipon the life of any person for the benefit of

a married woman inures to her use and that of her children, free from

all liability for the debts of her husband.

A married woman may devise her separate property with the assent

of the husband indorsed in writing on' the will ; and she may revoke

the will without the husband's assent ; but if all the devises are to the

husband, his assent is unnecessary.

Every woman is entitled to her dower at common law, unless her

right is lawfully barred.

The right to dower may be barred by the wife joining her husband

in a deed and voluntarily relinquishing her interest, or joining the hus

band in a subsequent deed releasing her claim. Or it may be barred
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by a jointure, at least of a freehold estate in lands for life of the wife,

to take effect immediately on decease of the husband ; or by a pro

vision in the will of the husband, in lieu of dower at her election, to

be made within six months after probate of the will.

Michigan.—All property acquired by any female before marriage,

or to which she may be entitled afterward, continues her separate prop

erty, and is not liable for her husband's debts, but is liable for her own

debts contracted before marriage. She can not give, grant, or sell with

out the consent of her husband, except by order of court ; but she

may devise and bequeath her property as if she were unmarried.

Dower.—The wife is entitled to dower in all lands of which her

husband was seized of an estate of inheritance during coverture.

Mississippi.—A married woman may become seized or possessed

of property, real or personal, by direct bequest, gift, or purchase, or dis

tribution in her own name, and as of her own property, provided the

same does not come from her husband after marriage.

The slaves owned before marriage and their natural increase con

tinue her separate property, exempt from any liability for the debts or

contracts of her husband ; also those she may acquire by conveyance,

gift, inheritance, distribution, or otherwise after marriage, and then-

natural increase.

Dower includes a life estate in one third part of all the real estate of

which the husband dies seized, together with one third of all the estates

conveyed to him to which the widow did not relinquish her right in the

manner provided by law.

Missouri.—Property owned by a woman before marriage, or in any

way acquired subsequent to her marriage, and the use and profits

thereof, are exempt from debts and liabilities of her husband contracted

before marriage or before the wife came into possession of such prop

erty. Such property is absolutely exempt from the husband's security

debts, whenever contracted, and also from fines or costs imposed on the

husband in any criminal case.

Dower.—The wife is endowed of one third of all the lands of which

her husband, or any one to his use, was seized, of an estate of inherit

ance, at any time during the marriage ; also of leashold estate for the

term of twenty years or more.

The widow is also entitled to have and keep as her absolute prop

erty, all her implements of industry, and all the beds, bedding, wearing

apparel, provisions, etc., requisite for the family ; also kitchen furniture

to the value of twenty dollars, and any other personal property to the

value of two hundred dollars. In addition, she is entitled as follows :

If the husband leaves descendants—to a child's share of the personal

estate, absolutely ; or, at her option, to one third of the slaves for her

life, and one third of the other personal property absolutely subject to

her husband's debts.

If the husband leaves no descendants—to all the real and per

sonal estate which came to the husband in right of the marriage,
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remaining undisposed of absolutely, and to one half of the real and per

sonal estate belonging to the husband at the time of his death subject

to the husband's debts.

3d. If the husband leaves descendants, but not by his last marriage,

his widow may, in lieu of dower, take the real estate and personal

property in possession of the husband which came to him in right of

his wife, by means of the marriage—subject to the husband's debts.

New Hampshire.—A married woman entitled to hold property in

her own right and to her separate use, may sue and be sued in her

own name, and may dispose of her property by will or otherwise as

if she were unmarried ; should she die intestate, the husband is

excluded, and her estate is divided in the same manner as if she were

unmarried.

A married woman of full age may join with her husband in any con

veyance of real estate, and though not of age may join in release of

dower.

A married woman may dispose of her property by will, provided the

will does not affect any rights acquired by the husband from the mar

riage contract.

Dower..—The widow of every person deceased shall be entitled to

her dower in the real estate of which her husband was seized during

coverture.

The widow of every person deceased testate, leaving lineal descend

ants, is entitled, in addition to her dower, to one third part of all the es

tate, remaining after the payment of the debts and expenses of adminis

tration, if no provision is made for her by the will of the deceased, or

if she shall waive such provision.

If the deceased is intestate, and leaves no such lineal descendants, the

widow is entitled to one half of all the estate remaining after the pay

ment of the debts and expenses of administration in addition to her

dower. If the widow in either of the above cases elect, she shall be

entitled, including her dower to a portion of the estate remaining after

payment of debts and expenses of administration, not exceeding that

which the husband received from her or in her right during coverture.

New Jersey.—A wife, in her own name, or in that of a third person,

with the assent of her husband, as trustee, may for her own use cause

the life of her husband to be insured for her solo use for any definite

period, or for the term of his natural life. And, in case of her surviving

her husband, the insurance shall be payable to her for her use, free from

the claims of her husband's representatives or creditors ; but this exemp

tion does not apply when the amount of premium annually paid exceeds

one hundred dollars. In case of the death of the wife during the liltt

of the husband, the amount of the insurance may be made payable to

the children, if of age, or to their guardian if under age.

The widow, alien or citizen, is endowed with an estate for life of one

third of the real property of which the husband was seized at any time

during the marriage, and to which she has not relinquished her right in

the manner prescribed by law.
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New York.—The real and personal property of any female who may

hereafter marry, and which she shall own at the time of marriage, and

the rents, issues, and profits thereof, are not subject to the disposal of

her husband, nor liable for his debts, and continues her sole and sep

arate property, as if she were a single woman.

Any married woman may take, by inheritance, or by gift, grant, de

vise, or bequest, from any person other than her husband, and hold to

her sole and separate use, and convey and devise real and personal

property, and any interest or estate therein, and the rents, issues, and

profits thereof, in the same manner, and with like effect as if she were

unmarried, and the same is subject to the disposal of her husband, 01

liable for his debts.

Any person who holds, as trustee for any married woman, any real

or personal estate, or other property, under any deed of conveyance

or otherwise, on the written request of such married woman, accom

panied by a certificate of a justice of the supreme court, that he has ex

amined the condition and situation of the property, and made due in

quiry into the capacity of such married woman to manage and control

the same, may convey to such married woman, by deed or otherwise,

all or any portion of such property, or the rents, issues, or profits thereof

for her sole and separate use and benefit.

All contracts made between persons m contemplation of marriage

remain in full force after such marriage takes place.

Any married woman, by herself and in her name, or in the name of

any third person, with his assent, as her trustee, may insure, for her

soie use, the life of her husband for any definite period, or for the

term of his natural life ; and in case of her surviving her husband, the

sum or net amount of the insurance becoming due and payable, by the

terms of the insurance, is payable to her, to and for her own use, free

from the claims of the representatives of her husband or of any of his

creditors ; but such exemption does not apply where the amount of

premium annually paid exceeds three hundred dollars.

In case of the death of the wife before the decease of her husband,

the amount of the insurance may be made payable, after her death, to

her children, for their use, and to their guardian if under age.

Every married woman, being a resident of this state, who receives

a patent for her own invention, pursuant to the laws of the United

States, may hold and enjoy the same, and all the proceeds, benefits, and

profits of such/ invention, to her own separate use, free and inde

pendent of her husband and his creditors, and may transfer and dis

pose thereof, and in every respect perform all acts in relation thereto,

in the same manner as if she were unmarried ; but this act does not

authorize such married woman to contract any pecuniary obligations to

be discharged at any future time.

When any deposit is made in any savings bank or institution, by any

woman, being or hereafter becoming married, in her own name, it is

lawful foi the trustees or officers of the bank or institution to pay the

depositor such sum or sums as may be due, and the receipt or acquit

tance of the depositor shall be a sufficient legal discharge to the cor

poration
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Dower.—A widow is endowed with the third part of all the lands

whereof her husband was seized, of an estate of inheritance, at any

time during the marriage.

North Carolina.—Whenever a marriage takes place, all the lands

or real estate owned by the wife at the time of the marriage, and all

lands or real estate which she subsequently acquires, by will, devise,

inheritance, or otherwise, can not be sold or leased by the husband for

the term of his own life, or any less term of years, except with the

consent of his wife, to be ascertained and effectuated by privy examina

tion according to the rules now required by law for the sale of lands by

deed belonging to married women. And no interest of the husband

whatever, in such lands or real estate, can be sold to satisfy any execu

tion obtained against him, and all such sales are declared to be null and

void both at law and in equity.

Dower.—The widow is endowed of one third part of all the lands,

tenements, and hereditaments of which her husband died seized and

possessed.

The dower of a widow is not subject to the payment of debts due .

from the estate or her husband, during the term of her life.

Ohio.—The interest of any married man in the real estate of his

wife, belonging to her at the time of their intermarriage, or which may

have come to her by devise, gift, or inheritance during coverture, or

which may have been purchased with her sole and separate money or

other property, or, during her coverture, have been deeded to her, or

to any trustee for her, is not be liable to be taken, by any process of

law or chancery, for the payment of his debts during the life of the

wife, or the life or lives of the heir or heirs of her body.

All conveyances and incumbrances of the husband's interest in the

real estate of the wife above mentioned are void during the life of

the wife, and during the life or lives of the heirs of her body, unless

an instrument of such conveyance or incumbrance is executed, attested,

and acknowledged, according to the laws of the state, for the convey

ance or incumbrance of the estate of the wife, in lands, tenements, and

hereditaments, situate within this state.

No interest of a husband in any chose in action, demand, legacy, or

bequest of his wife is liable to be taken, by any process of law or

chancery, for the payment of his debts, unless the husband has re--

duced the same to possession, so as, by the rules of law, to have become

the owner in his marital rights.

All articles of furniture and household goods which a wife brings

with her at marriage, or which come to her by bequest, gift, or which

after marriage are purchased with her separate money or other prop

erty, are exempt from liability for the debts of the husband during the

life of the wife, or of any heir of her body.

Dower.—A widow is endowed of one third part all the lands, tene

ments, and real estate of which her husband was seized at any time

during the coverture, and of all equitable interest in real estate of

which he may die possessed.
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Pennsylvania.—Every species and description of property which

may be owned by a woman, may be owned by her as well after marriage

as before ; and all that a woman acquires in any manner after marriage

remains her own separate property and is not liable for the debts of the

husband ; and this property can not be encumbered or sold by the hus

band without her consent having been obtained and an acknowledg

ment made by her before one of the judges of the court of common

pleas, that the same was given freely without coercion on the part of

the husband.

The property of the wife is liable for debts contracted by herself or

her agent, and to satisfy judgments obtained against the husband for

wrongs done by the wife ; in these cases execution must be first had

against the separate property of the wife.

A married woman may dispose of her separate property by will

executed in presence of two witnesses neither of whom is her hus

band.

In all cases where judgments are obtained on debts contracted for ar

ticles necessary to the support of the family, execution shall first issue

against the estate of the husband ; if not satisfied, an alias execution

may issue against the estate of the wife. In this case it must be proved

either that the wife contracted the debt, or that the debt was contracted

for articles necessary for the maintenance of the family.

Rhode Island.—The real estate, chattels real, household furniture,

plate, jewels, stock, or shares in the capital stock of any incorporated

company of this state, or debts secured by mortgage on property within

this state, which are the property of any woman before marriage, or

which may become her property after marriage, are so far secured to

her sole and separate use, that the same, and the rents, profits, and in

come thereof, are not liable to be attached or in any way taken for the

debts of her husband, either before or after his death.

Any policy of insurance on the life of any person, expressed to be

for the benefit of a married woman, whether effected by herself or by

her husband, or by any other person in her behalf, inures to her sepa

rate use and benefit, and that of her children, if any, independently of

her husband, of his creditors and representatives, and also, independ

ently of any other person effecting the same in her behalf, his creditors

and representatives. A trustee or trustees may be appointed, by any

court authorized to appoint trustees, to hold and manage the interest of

any married woman in any such policy, or its proceeds. These provi

sions do not apply to any policy upon which the amount of annual

premium exceeds the sum of $300. »

Dower.—The widow of any person shall be endowed of one full

and equal third part of all the lands, tenements, and hereditaments

whereof her husband, or any other to his use, was seized of an estate

of inheritance at any time during the intermarriage, and to which she

has not during the coverture released her right by deed.

South Carolina.—The common law in regard to the rights of

married women prevails in this state, except that marriage settlement
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deeds must be recorded in the office of the secretary of state, and

register of mesne conveyance, within three months after their ei-

ecution.

Tennessee.—When any married woman is possessed of. property,

real or personal, acquired before or after marriage, the husband's inter

est in the wife's estate can not be disposed of by virtue of any judg

ment or decree against him ; this exemption of the husband's interest

does not exist after the death of the wife. The husband can not dis

pose of such an interest during the wife's life, unless she join in the

conveyance in the manner prescribed by law.

When a husband dies without children, the widow inherits in fe«

simple all the real estate remaining after payment of his debts.

Married women may dispose of their separate property by will.

Dower.—A widow is entitled to dower of one third of the real estate

of which the husband dies seized and possessed.

Texas.—All property, real and personal, owned or claimed by mar

ried women, or which may be owned or claimed at the time of marriage

by any woman, or which she may acquire by gift, devise, or descent,

must be registered.

A schedule must be made out, particularly describing the same, and

acknowledged by her that the property described therein is her separate

property, and recorded in the county or counties where it really lies,

and if there be personal property, then also in the county where she

resides. >

Property so recorded can not be recovered by the creditors of the

husband.

She has a community with the husband in all property acquired dur

ing coverture, except that acquired by devise, gift, or descent. The

community property may be sold by the husband alone, and is liable lor

his debts.

Vermont.—The wife may effect an insurance upon the life of her

husband, and if she survive him, the insurance becoming due must be

paid to her for her own use, and is not liable for the debts of the hus

band, unless the premium annually paid exceed $300.

In case the wife die before the husband, the insurance may be made

payable to her children for their use, or to their guardian.

Married women may devise real estate, or any interest therein

descendible to their heirs.

The rents, issues, and profits of the real estate of any mar rii'd

woman, and the interest of the husband in any real estate which

belonged to the wifo before marriage, or which she may have acquired

by gift, devise, or otherwise, after marriage; are exempt from liability

for any separate debts of the husband during the coverture ; and 00

conveyance of such property is valid' unless it be by joint deed of

husband and wife.
Dower.—Tho widow is entitled during her life to one third of the

estate of which her husband died seized, and to the same portion ot
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any equity of redemption of lands mortgaged by the husband which he

may hold under the mortgagee.

The widow may be barred of her dower when a jointure shall have

been settled upon her, or some pecuniary provision shall have been

made for her before her marriage with or without her consent ; or after

her marriage with her consent, to have effect after the death of the

husband, and expressed to be in lieu and discharge of her dower ;

or, when the husband provides by will for his widow, and it appears to

the probate court that the provision was intended in lieu of dower.

When the husband dies leaving no children or children's represent

atives, the widow is entitled to one half the estate.

The widow may waive all the above provisions and notify the pro

bate court within eight months after the will is proved or letters of

administration are granted, in writing, that she intends to take her

dower instead.

Virginia.—A widow is endowed of one third part of all the real

estate whereof her husband, or any other to his use, was at any time

during coverture seized of any estate of inheritance, unless her right

of dower has been lawfully barred or relinquished.

In addition to dower she is entitled to one third of the personal

estate after the payment of debts and charges, taking, in slaves, an

estate for life only ; if the marriage be without issue, she is entitled,

absolutely, to the slaves and other personal property so remaining,

which were derived from her, and were preserved in kind ; and if the

marriage be without issue, and the deceased husband was without

issue by any former marriage, she is entitled to one half of the residue,

qualified in respect to slaves as before.

If provision be made for her in her husband's will, she may renounce

it at any time within one year from the probate, and entitle herself to

her legal rights.

Wisconsin.—The widow is entitled to dower of any property in

which her husband was seized of an estate of inheritance at any time

during marriage, unless she is lawfully barred.

The real estate, and the rents, issues, and profits thereof, of any

married woman, are not subject to the disposal of her husband, but arc

her sole and separate property, as if she were single.

The real and personal property of any unmarried female, and which

she may own at the time of her marriage, and the rents, issues, and

profits thereof, are not subject to the disposal of her husband nor liable

for his debts, and are to continue her sole and separate property.

A married woman may receive by inheritance, or by gift, grant,

devise, or bequest, from any person other than her husband, and hold

to her sole and separate use, and convey and devise real and personal

property, and any interest or estate therein, and the rents, issues, and

profits, in the same manner and with like effect as if she were

unmarried, and the same is not subject to the disposal of her husband

nor liable for his debts.

Any policy of insurance upon the life of any person expressed to be

i
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for the benefit of a married woman, whether the same be effected by

herself, her husband, or any other person in her behalf, inures to her

sole and separate use and that of her children. In case of the death

of the wife, any court having authority may appoint guardians to the

minor children, who have power to manage the interests of the children

in the policy and its proceeds.

When lands are exchanged, it is deemed that the widow elects to

have dower in the lands received, unless within one year from the

death of her husband she commence proceedings to recover her dower,

and in case of lands mortgaged for the purchase money, the widow is

not entitled to dower out of the lands against the mortgagee, but against

all other persons.
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IN THE SUPERIOR COURT OF CHANCERY OF MISSISSIPPI, JACKSON,

JUNE SESSIONS, 1854.

[James L. Calcote ys. Frederick Stanton and Henry S. Buckner. Reported

for the Law Magazine, by Hon. L. M. Day.]

1. Choses in Action. Assignment.—The fact that a claim is disputed will not forbid its transfer or
assignment; nor will public policy avoid such a side because It may become necessary in the as
signee to set aside the fraud of the debtor in order to effectuate his purchase.

2. Champeety. I Maintenance.—The doctrine of champerty and maintenance is now only applied
to the purchase of controverted titles, productive of naked litigation, among persons claiming the
same thing by different titles, and is only enforced (if at all) in cases where there is an adverse
right claimed under an independent title, not in privity with the assignor or seller, and not
under a disputed light claimed fn privity, or under a trust for the assignor or seller.

8. Estoppel.—Where li. and S. were the solo and only surviving members of three distinct firms,
but each composed of the same individual members, and B. in the state of Louisiana, in his in
ventory and schedules filed in the bankrupt court, represented that the firms of S., B. A; Co.,
and M. It. II. & Co., in the state of Mississippi, were each largely indebted to B., S. & Co., in the
state of Louisiana, and S. also made the same representations in his schedules and inventory
in bankruptcy, in the state of Mississippi, and which indebtedness of said firms of S., IS. «fe Co,
and M. B. H. & Co. to B., S. & Co., were sold as assets for the benefit of the creditors of the firm
of B., S. & Co., by the order and decree of the bankrupt court in the state of Louisiana to C. :
I/eftt, B. «fe 8. upon principles of justice are estopped from denying the existence, amount, and

validity of said indebtedness, both as to C. and his assignee,
4. Partneeships. Bankruptcy. Creditors.—Where the same parties composed three distinct

firms, at different places and under different names, anil which wero entirely separate and dis
tinct from each other, and kept their business books and accounts accordingly, upon the bank
ruptcy of all the firms : Held—that the social creditors of one firm in a court of equity can enforce
payment of stated accounts or balances due it from the other firms.

5. Rule in Equity as to Partneeships.—In equity all contracts and dealings between such firms
of a moral and legal nature are deemed obligator}' though void at law, and in all such cases
equity looks behind the form of transactions to their substance and treats the different firms for

the purposes of substantial justice exactly aa if they were composed of strangers, or were in fact
corporate companies.

6. Equity. Jurisdiction. Assignment.—(1.) Whenever a remedy is more full and complete in
equity than at law, or from the subject-matter of a suit, or the circumstances surround
ing it, more full and perfect relief can bo had in equity than at law, equity will take juris
diction.

(2.) Where an equitablo interest in a chose in action is vested in the holder by assignment,
his rights will be enforced in equity if there is no legal remedy, or the remedy at taw is a
doubtful or a difficult one.

(3.) Courts of equity arc not ousted of an original jurisdiction because the same has been as
sumed by courts of law, or has been conferred upon the latter by statute.

T. Chanceey. Pleading.—(1.) It is a proper mode of pleading in equity to anticipate and avoid
the defenses which the defendant is supposed to set up.

(2.) Complainant may anticipate and avoid the defense of a discharge and certificate in
bankruptcy, by showing the same were obtained by fraud, or in violation of the bank
rupt act.

8. Ceetificate of Bankruptcy. Fraud.—Bankruptcy is pleadable in bar to all actions and in
all courts, and this bar may be avoided whenever it is interposed by showing fraud In the pro
curement of the discharge or a violation of any of the provisions of the bankrupt act.
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9. FEA.rpri.R-VT Discharge in Bankruitcy. Jurisdiction.—Where discharge and certificate in
bankruptcy are obtained by fraud, or in violation of bankrupt act, it is not necessary to institute
proceedings in bankrupt court to annul the same, for when so obtained they are absolutely tvw//,
and will be treated as nullities in all courts whatsoever, whenever it is shown they were ob
tained by fraud.

10. Bankrupt Law of 1841. Fraud. Proof ok Claim.—A creditor of any class, whether be
has or has not proved his claim against the bankrupt, whether he has or has not participated in
the bankrupt proceedings, is not barred from suit or recovery on his clsiim when be can show
that the discharge was fraudulently obtained, and that the bar is a nullity; Pracidefl, Tie was
Ignorant of the ifaud and there were no circumstances which would justly put him upon inquiry,
aud he has not delayed action too long after coming to a knowledge of the fraud.

11. 5th Section. No Bar in case op Fraut>.— The 5th section, act of 1S41, did not intend
that the proving of claims by creditors should affect an absolute abandonment of all claims
against the future acquisitions of the bankrupt, but simply a waiver of all rights of such credi
tors in law or equity inconsistent with the bankrupt proceedings, in case the bankrupt should
obtain a discharge "which was not " impeachable for some fraud ur willful concealment of his

property.''
12. Law o' 1S41. Ert'Ker on Ckkpitoils.—The bankrupt law of 1 $41 was a legislative confisca

tion of exiting rights for the benefit of the debtor, with the privilege to the creditor to avoid the
same for fraud on the part of the bankrupt when it became known to him.

18. Statute of Limitations. Law and Equity.—Courts of law are bound by the statute of
limitations, and equity also regards it, except in cases of fraud and pure trust ; yet courts of
equity are not within the statute, and never permit a plea thereof when conscience would be
violated.

14. Fraud. Concealment. Equity. Limitations.—In cases where the party by fraud has kept
concealed the rights of complainant, aud has thereby delayed him in the assertion of those rights
lapse of time ought not, on principles of justice, be admitted to repel relief. On the contrary, it

would seem that the length of time during which the fraud has been successfully concealed and
practiced, is rather an aggravation of the offense, and calls more loudly upon a court of equity
to grant ample and decisive relief.

The case was brought to a hearing upon the demurrer of defendants to the complainant's lulL

The chancellor of the slate, Charles Scott, having formerly been of counsel in a branch of the

case in the bankrupt court, was incompetent to sit in it; whereupon, in pursuance of a statute

of Mississippi, in such case made and provided, by the unanimous consent of the counsel of both

parties, the Hon. D. C. Glenn, the attorney-general of the state, was selected to preside therein.

The facts of the case fully appear in the opinion of the court

The following opinion of the court was delivered by Attorney-General Glenn, Special Chan

cellor.

This case has been argued and submitted on the demurrer of the

defendants to the complainant's bill.

The facts charged in the bill are substantially as follows :

The defendants, together with M. B. Hamer, who died in April, 1 8*2,

had been during the years 1841 and 1842, and for several years prior

thereto, partners in trade, doing business in the city of New Orleans,

under the style of Buckner, Stanton & Co., Buckner being the resi

dent and sole managing partner ; and in the city of Natchez, under

the style of Stanton, Buckner & Co., said Stanton being the resident

and sole managing partner ; and in Yazoo City, under the style of M.

B. Hamer & Co., Hamer being the resident and sole managing partner.

Although composed of the same individual members, the three firms

were entirely separate and distinct from each other, and kept their

business books and accounts accordingly. The firms in 1841, and

for several years before that time, were insolvent, and so were the in

dividual members, and so continued until Buckner and Stanton were

declared bankrupts. On the 21st July, 1842, Stanton, as an individual

and as a member of the three firms, filed his petition in bankruptcy

in the United States bankrupt court in Mississippi, and on the 8th

November, 1842, was declared a bankrupt, and on the 21st February,

1813, received his discharge. On the 18th July, 1842, Buckner, as

an individual and as a member of the three firms, filed his petition in

bankruptcy in the United States bankrupt court in Louisiana, and on
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the 5th September, 1842, was decreed a bankrupt, and on the 5th De

cember, 1842, received his discharge. These applications, and the

proceedings under them, were made by the defendants in concert with

each other, with an agreement to continue in business when they re

ceived their discharge.

Joseph Sill was appointed assignee in the case of Buckner.

In the inventory of assetts annexed to the petition of Buckner were

the two claims or stated accounts which it was alleged were due to

Buckner, Stanton & Co. One of said claims was due to it from the

firm of Stanton, Buckner & Co., and amounted to $254,987 21. The

other of said claims was due to it from M. B. Hamer & Co. for

$392,403 92. In the schedule of debts annexed to the petition of

Stanton, these two claims were set forth and alleged to be due from

Stanton, Buckner & Co., and M. B. Hamer & Co. to Buckner, Stan

ton & Co. These two claims were vested in Joseph Sill, assignee of

Buckner, and were by him, in pursuance of an order of the district

court of Louisiana, sold on the 21st June, 1844, to S. W. Oakey, who

became the owner of them.

Sill, the assignee, is dead, and no other assignee has since been

appointed in his place.

After Oakey became the owner of said claims, he filed his petition

in the district court of the United States in Mississippi, claiming to be

entitled as a creditor of the firm of M. B. Hamer & Co. and Stanton,

Buckner & Co., to a pro rata division of the property in the hands of

the assignee, and such proceedings were accordingly had, that on the

19th May, 1845, Oakey was decreed and adjudged to be a creditor of

said firms for the sums aforesaid, and received a dividend accordingly.

On the 22d March, 1854, Oakey, for value received, by writing under

seal, transferred to the complainant all his right, title, and interest in

the claims so purchased by him of Sill.

The bill further states that when Stanton filed his petition in bank

ruptcy, the firm of Stanton, Buckner & Co. was indebted to Mont

gomery & Boyd in the sum of $1,315 51, which debt was proved and

allowed in the district court, and a pro rata dividend of $77 67 re

ceived thereon. This debt was also, on the 25th March, 1854, trans

ferred and assigned by Montgomery & Boyd to complainant.

The bill further charges that the several decrees by which the de

fendants were discharged in bankruptcy were obtained by fraud, and

are therefore void, and various acts of fraudulent preferences and con

cealments and secretions are specifically set forth and enumerated in

the bill, all of which fraudulent acts, it is alleged, were kept concealed

by the defendants, and only came to the knowledge of Oakey and

Montgomery & Boyd and the complainant within eighteen months

before the filing of the bill, who up to that time remained in entire

ignorance of the same.

The bill prays for a decree for the amounts of the several claims,

now amounting, principal and interest, to upward of a million of dol

lars. It also prays that the decrees of discharge in bankruptcy so ob

tained by fraud, may be declared to be void and of no validity against

the claims of complainant.
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Thus situated, this case has been argued at great length, and with

very great ability, by counsel on either side. As briefly as possible I

will state the opinion of the court on the most material points involved.

(I.) It is insisted that the assignment of the claims of Oakey and

Montgomery & Boyd was champertous, that it savored of maintenance,

was contrary to public policy, and therefore void.

In order to determine the force of such a defense in this case, it

will be proper to inquire what champerty and maintenance meant at

common law. In treating of them, Blackstone places them in the list

of crimes, and says they are punishable by fine and imprisonment.

He defmes maintenance to be " an officious intermeddling in a suit

which no way concerns one, by maintaining or assisting either party

with money, or otherwise, to prosecute or defend it." " Champerty,

campi partitio, is a species of maintenance, and punishable in the same

marmer ; being a bargain with a plaintiff or defendant, carnpum partire,

to divide the land or other matter sued for between them if they pre

vail at law, whereupon the champertor is to carry on the party's suit

at his own expense." (Com., 4, 135.)

There is no statute in this state in regard to either of these offenses,

and if they exist at all here in their original signification (which 1

seriously doubt), they must exist as at common law, and in order to

avoid this assignment the offense must be complete.

If, then, we bear in mind this definition of these offenses, it must

become manifest that the transfer of the claims in the bills mentioned

is not void. A and B are the holders of claims against C, and for a

valuable consideration assign them to D. There is here no bargain

that D shall aid A and B in maintaining a suit thereon with money or

otherwise, or that D shall carry on their suit for them, and to divide

the matter sued for between them. The assignor parts with his whole

interest in the claim for a valuable consideration, and D becomes the

absolute owner of it. He may dispose of it as he thinks proper. He

may never sue on it. He may compromise or settle it. The assignor,

by the assignment, totally divests himself of all right or interest in

the thing assigned, and thereafter, as to all third parties, becomes an

entire stranger to the claim. Can it then be said that such facts make

a case of champerty and maintenance as at common law ? Clearly

not. It is useless to examine at any extent what is said of these of

fenses at common law. The reasons given in connection with them

certainly do not apply at the present day, and it will be seen that they

were not originally directed at the sale or assignment of choses in ac

tion, but that the rigorous rule as to such, arose from considerations

which have long ceased to have any weight.

But it is argued that the assignment here was of a mere right to sue.

So it might be said of every assignment of a chose in action, and such

is the case in nearly every assignment in a commercial community.

The assignment of a note or a bill of exchange is an assignment of a

right to sue if necessary. Such are termed choses in action ; that is,

things or rights of things resting or existing in action as distinguished

from property actually existing and capable of a material transfer or

seizin.
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But it is insisted that here there was assigned a mere right to liti

gate. But in one sense, upon every assignment of every thing, there

passes also, ipso facto, a right to sue ; because the right to have, re

cover, and enjoy the thing is the very essence of the thing itself. If

you purchase a promissory note, you purchase at the same time the

right to sue on it or litigate it if the maker refuses to pay it : and if

the assignment in this instance is void, so would be the transfer of

every disputed claim, and of all rights which rest or exist in action,

and which may be contested.

The question here is perhaps more fairly presented when we inquire,

not whether Calcote had the right to purchase the claim, but had Oakey

the right to sell the chose in action 1 To deny such a right because

the debtor disputes the claim, would be a novel doctrine, and would

call for a retrograde movement in the courts. But looking at it from a

different point of view, counsel have very ingeniously urged that this

was a purchase of a mere right to vacate the discharge of Buckner &

Stanton for fraud. Now, it may be, that Calcote must invalidate this

discharge before he can recover and effectuate his purchase. Yet

does this make him a purchaser of a mere right to litigate a fraud ? I

think nbt. Suppose he should prove fraud and invalidate the discharge.

Does he recover the fruits of the fraud or damages for the fraud ? Not

at all. He recovers his debt, which is the foundation of his action.

Suppose the parties do not avail themselves of their discharge, and

the court possesses jurisdiction, and the claim is a good one, the as

signee obtains his decree on his debt or claim. It would be quite as

correct to say a man purchased the right to litigate any other defense

which might be set up against a chose in action. An assignee pur

chases the right to enforce his claim, and to recover it unless there is

a just and legal reason for not so doing, and to recover it over all un

just, illegal, and unconscientious defenses. His right to the claim

clothes him as with an incident thereto, with a right to avoid all such

defenses. It is illogical to say that he has purchased a naked right to

litigate a fraud, because he has become the owner of a claim against

which a fraudulent defense may be urged.

It is well settled, that at common law, no possibility, right, title, or

thing in action could be transferred to a third person. For it was said

a different rule would authorize the transfer of a lawsuit to a mere

stranger. That such is not now the law, or the spirit of the law, is

matter of legal history which needs no authority. The assignability

or negotiability of choses in action is the basis of half the litigation in

this country, and if the transfer of a lawsuit is champertous, our courts

are full of it. But the reason of the rule against the transfer of choses

in action ceasing, the rule itself has ceased. At an early day, courts

of equity, and many eminent law judges, disregarded this rule. " Ac

cordingly," says Judge Story, " they give effect to assignments of

trusts and possibilities of trusts, and contingent interests and expect

ancies, whether they are in real or in personal estate, as well as to

assignment of choses in action." And in $ 1040, b. n. 4, he has enu

merated cases showing the great extent to which courts of equity will

go to protect and enforce assignments.

vol. n.—42
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I am not unmindful of the rule laid down by the same writer in

$ 1040 g., which he has sustained by a reference to the case of Pros-

ser vs. Edmonds, 1 Younge & Coll., 481, 499. He says, " An assign

ment of a bare right to file a bill for a fraud committed on the assignor

will be held void, as contrary to public policy and' savoring of main

tenance. * • * Indeed, it has been laid down as a general rule,

that when an equitable interest is assigned, in order to give the as

signee a locus standi in judicio in a court of equity, the party assign

ing such right must have some substantial possession and some capa

bility of enjoyment, and not a mere naked right to overset a legal

instrument or to maintain a suit.

Admitting this to be correct, and that we can understand it, apply

it in this case practically. Oakey and Montgomery & Boyd had a

just claim against Buckner & Stanton. They assign it to Calcote.

Calcote sues on it. Buckner & Stanton reply, that Oakey and Mont

gomery & Boyd had not a substantial possession or capacity to enjoy

the claims when assigned by them. Why ? Because they were dis

charged in bankruptcy. But Calcote alleges that this discharge was

fradulent. Buckner & Stanton admit it. If so, the discharge, is ut

terly null and void ; and if a nullity, Oakey and Montgomery & Boyd

had a substantial possession, etc., which gave them a right to assign,

and their assignee a locus standi in judicio. Now, when only assignor,

assignee, and debtor are concerned, is it pertinent to talk of cham

perty and maintenance ? When the easy and unrestricted transfer of

every species of property is the policy of our law, and especially of

choses in action, can it be said to be against public policy to permit an

assignee to avoid a fraud and recover his debt ? If Oakey and Mont

gomery & Boyd have not or had not the status delineated in § 104Q,

the fraud of Buckner & Stanton ousted them ; the act is null and void.

Can Buckner & Stanton then plead the advantage of their own fraud T

There does not seem to me to be any reason in this.

The same writer presents us with various instances where the as

signment of a disputed claim or chose in action is held good in equity.

(2 Eq., § 1050, n. 5, 1051, 1057.)

If there were controverted rights as to the ownership of this claim

at the time the assignment was made, there might be some ground for

the rule insisted on. It is the purchase of controverted titles produc

tive of naked litigation among persons claiming the same thing by dif

ferent title, which alone now calls for the assertion of the doctrines

of champerty or maintenance. The true distinction will be found to

be (and so Judge Story asserts it), that the doctrines of maintenance

and champerty, and the buying pretended titles, apply only to cases

where there is an adverse right claimed under an independent title not

in privity with the assignor or seller, and not under a disputed right

claimed in privity and under a trust for the assignor or seller. So in

this state, in one of the few cases which recognize the doctrine of

champerty at all (11 Smedes & M., 431), it is said that a party out of

possession of real estate, which is held adversely by another under a

title, though it be imperfect, can not sell so as to pass a good title to

his vendor.
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I can not avoid' remarking, that the section from Story relied on, is

taken almost literally from the body of Lord Abinger's decision in

Prosser vs. Edmonds. General principles laid down in a case are

only valuable in connection with the facts to which they are applied,

and without the facts to mark the true meaning and extent of the prin

ciples they may mislead us. I have no report of the facts of the case,

and only a part of the opinion before me. In n. 1 to $ 1050, Judge

Story speaks of it as a case where " there was a mere naked right to

set aside a conveyance for fraud," and in 69 Com. L. R., Lord Campbell

says of it, " In that case there had been a sale of rights, which were a

subject of contest."

Thus understood, the doctrine has not only authority, but reason to

support it.

This, however, is clearly no such case. Here there is no adverse

right asserted to these debts or demands, under an independent title,

not in privity with the assignors or sellers, Oakey and Montgomery &

Boyd. But the defense, when literally stated, is, that the assignors

had an undisputed right to these claims ; that they were prevented

from collecting them by fraud ; that they have assigned them, and that

the assignee, in order to collect them, must set aside a fraud ; that it

was champertous in him to purchase the claim, and it would be against

public policy to allow him to expose or vacate, or disregard the fraud.

Thus stated, the fraud charged in the bill, and confessed by the de

murrer to have been perpetrated by these defendants, is relied on as

their strongest ground of defense. See generally Morresdale vs. Birch-

all, 2 Black., 820 ; Masters vs. Miller, 4 T. R., 203 ; 2 Story Eq.,

1039, 1040; Baker vs. Whiting, 3 Sumner, 475, 481-4; 3 Cowen's

Rep., 623 ; 1 Swanston, 56, 57.

(II.) It is further insisted that the claim sold by the assignee in

Louisiana against Stanton, Buckner & Co. and M. B. Hamer & Co.,

and purchased by Oakey, and by him transferred to complainant, is no

claim. The argument is this : that the same persons constituted each

and all the firms ; that they could not owe or sue themselves, and

therefore there was no such debt or claim in existence to sell or

transfer.

I will examine the position of the parties in this case before dis

posing of the main question.

The bill states : " the three firms were entirely separate and distinct

from each other, and kept their business and accounts accordingly ; each,

however, constituted of the same individual members."

Upon his bankruptcy and the bankruptcy of his firm of Buckner &

Stanton in Louisiana, Buckner rendered in his schedule of assets on

oath. Among these assets, as so much property of the firm, he re

turned the stated accounts due from Stanton & Buckner and M. B.

Hamer 'fc Co. to Buckner & Stanton. As such they passed with his

other assets to Sill, his assignee, and were sold for the benefit of cred

itors. Under such circumstances, Oakey was induced to become the

purchaser, and has since assigned to the complainant.

Upon his bankruptcy, and the bankruptcy of his firms of Stanton &

Buckner and M. B. Hamer & Co., in Mississippi, Stanton rendered in
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a schedule of debts and liabilities on oath. Among these debts, as

liabilities against the firms, and the respective persons composing them,

entitled to a pro rata share of dividends, he rendered in the claims or

stated accounts due from Stanton & Buckner and M. B. Hamer & Co.

to Buckner & Stanton, which were sold by Sill and purchased by

Oakey, and transferred to complainant.

With these facts admitted, can Buckner & Stanton, or either of

them, be now permitted to say that there is no such claim in existence ?

that it is mere fiction, and the possession of it vests no substantial

rights in any one ? If such a point was contested between Buckner

& Stanton, the position might be tolerated, but not where third parties,

and those creditors of both, are concerned. By the course pursued by

both, each has effected a practical result which they must not now be

allowed to gainsay. Buckner & Stanton have received the benefits

of the proceeds of the sale of this claim in Louisiana, and it has been

divided among their creditors there ; and by it Stanton & Buckner

have lessened the dividend of their creditors in Mississippi, to the ex

tent of the pro rata allowance made here on these claims. In thus

acting, they gave notice to the world, and placed it »n record, that these

accounts were actual and substantive claims, liable to be sold as other

assets, and entitled to be paid as other debts. If the claims are mere

fictions, as is argued by the conduct of those on whose behalf the ar

gument is offered, they have been made and have become practical re

alities in the hands of third persons. By their own act the claims

were made debts, by their action they were sold as bona fide debts,

and by their acts Oakey was induced to part with his money therefor,

and are thus estopped from denying their existence.

I grant that technical estoppels arc not favored in law ; but an es

toppel here is not formal or technical, but is the enforcement of a rule

of great propriety. All persons are responsible for effects growing

out of their own voluntary action. If one then, by his conduct or rep

resentations, induces another to act, he can not, upon principles of

reason and fairness, be allowed to deny the results of his own pro

ceedings. This rule does not rest simply on authority, but on the

highest principles of justice which govern the transactions of men.

But see 33 Eng. Com. L. It., 110, 117; 19 Wendell, 557; 21 Wen

dell, 172 ; 5 Leigh, 1 ; 5 Howard, 698, and others.

Then, Buckner, one of the defendants, has returned this claim, on

oath, as an existing debt, and Stanton, the other defendant, having ac

knowledged it to be such, and Oakey, upon such representations, hav

ing parted with his money for the same, upon principle, Buckner &

Stanton can not now be heard to dispute the existence of the claim in

the hands of Oakey, or, which is the same thing, in the hands of his

assignee, Calcote, the complainant.

Moreover, as between these parties, I regard the existence of these

claims as " res adjudicator by the order and judgment of the United

States circuit court. When Oakey presented his claim, in Mississippi

against the assets of Stanton, Buckner & Co. and M. B. llamrr & Co..

it was resisted on the ground now assumed. Mr. Justice Daniel of

the supreme court overruled them, and ordered its pro rata allowance
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with the claims of other creditors, and this judgment still stands. On

this, if on no other ground, I should regard this question as no longer

an open ono between these parties.

In this connection I might stop here, as the foregoing is conclusive

with me ; but were this not so, I should be compelled to rule the matter

against the defendants.

I admit the principle that where two firms deal with each other,

where some or all of the partners in one firm are partners with other

persons in the other firm, by the technical rules of the common law in

such cases, no suit can be maintained at law in regard to any transac

tions or debts between two firms ; for in such suit all the partners

must join and be joined, and no person can maintain a suit against

himself, or against himself and others. The objection is, at law, a

complete bar to the action. This is the strict rule of the common law,

which will recognize no different capacities in an individual, and will

not tolerate a conflict in his positive and relative rights and duties.

But such distinctions are recognized and acted on under other systems,

where real justice is not cramped by arbitrary rules The laws gov

erning partnerships, Judge Story says, are almost identical in equity

with the civil law, where conflicting rights of a person, growing out of

his individual and his social relations, as to third parties, are asserted

and enforced. In equity, all contracts and dealings between such firms

of a moral and legal nature are deemed obligatory, though void at law.

Courts of equity, in all such cases, look behind the form of transactions

to their substance, and treat the different firms for the purposes of sub

stantial justice exactly as if they were composed of strangers, or were

in fact corporate companies.

I may as well ask here, with Mr. J. Daniel, " Is this the case of an

individual partner attempting to prove his separate claim against the

social effects, in opposition to the social creditors V It is not. It is

the claim of Buckner & Stanton against the effects of the bankrupt

firms of Stanton & Buckner and M. B. Hamer & Co. True. But a

higher claim even still—it is the claim of the social creditors of the

bankrupt firm of Buckner & Stanton of New Orleans, against the so

cial assets of the bankrupt firms of Stanton & Buckner and M. B.

Hamer & Co. Ex contractu a debt of a moral and a legal nature ex

isted between these houses ; though composed individually of the same

persons, socially as corporations or artificial actors in the community,

they were distinct and separate. It is unnecessary to say how far

this rule could go in a contest among themselves. I only consider it

as affecting the rights of third persons or creditors. Suppose the Mis

sissippi firms had abstracted two thirds of the means of the New Or

leans firm, can it be said that the creditors of the latter can not avail

themselves of the indebtedness upon its books, which represents

amounts thus withdrawn by the former to satisfy the claim, and this

by suit thereon ? Not at law, hut in equity, which disregards form,

and looks to the substantial justice of the case.

This is a partnership debt of the Mississippi houses payable out of

the social assets of the firms, and in case of a surplus of assets to pay

the separate debts of each partner entitled to such surplus, as the sep
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arate creditor would, in case of a surplus of social assets, be entitled

to the separate share of the partner separately indebted to him. This

is the rule of the 14th section of the bankrupt law, and is but the rule

m equity which is derived from the civil law, and I suppose of every

code which owes its distinctive features to that enlightened system.

It certainly is the law of Louisiana, where this account was created,

sold, and transferred. (3 L. Ann. R., 322.) Mr. J. Slidell, at present

chief justice of that state, speaks so appositely on the point, that 1

will quote him. He says : " The partnership once formed and put

into action, becomes, in contemplation of law, a moral being, distinct

from the persons who compose it. It is a civil person, which has its

peculiar rights and attributes. line personne fictive et morale separcc

des associes. Fictte cujusdam personnte vicem obtinet. See the author

ities cited in Troplong on Part., $ 68, etc. Hence, therefore, the

partners are not the owners of the partnership property. The ideal

being thus recognized by a fiction of law is the owner ; it has a right

to control and administer the property to enable it to fulfill its legal

duties and obligations, and the respective parties who associated them

selves for the purpose of participating in the profits which may accrue

are not the owners of the property itself, but of the residuum which

may be left from the entire partnership property, after the obligations

of the partnership are discharged."

If, then, we disregard the technical intricacy of this transaction, and

look at its real and substantial nature, we can have no doubt. We

need only to bear in mind the distinction between the social and indi

vidual relations of these parties, and the matter is plain and simple,

and on behalf of creditors this claim should, on principles of justice,

be sustained. This case is clearly embraced in the principles laid

down by Cary in his work on Part., where he says : " Where there

are minor partnerships and distinct dealings between the different

houses, and all the firms become bankrupt, a debt due from one firm to

the other may be proven in the same way as though the dealings had

been between strangers, and where the same parties carried on two

distinct trades, at different places and under different names, the con

cerns were kept totally distinct, and regular accounts were opened be

tween the houses, and in general both concerns were conducted as if

the proprietors of each concern had been different and distinct ; on a

joint commission against one firm it was held, that the other firm could

prove against the joint estate of the bankrupt firm." P. 240.

So in this case, the New Orleans firm being bankrupt, the indebted

ness of the Mississippi firms to it is assets in the hands of the social

creditors, and can be enforced by Oakey, or his assignee, as the pur

chaser of such indebtedness, regardless of the individual identity of

the partners composing the firms ; such, unquestionably, is the rule in

equity, and reason and justice would seem to uphold it. (See generallv

1 Story Eq., $ 679 ; 6 Taunton, 597 ; 2 Bos. & P., 120 ; 3 How'.

(Mis.) R., 355; Collycr on Part., § 880, 1001, 1002, et seq. ; Story

on Part., $ 376, p. 341, n. 2 ; 2 Bell's Com., 619, 620 ; Pr. Dec. of

Mr. J. Daniel, S (J IJ. S. ; Wilson vs McEhoy, 3 Smcdes & M.,

241, and cases therewith cited.)
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(III.) Has the court of chancery jurisdiction in this case ?

Before examining the question it is well to remark-that the mere

fact that a party has a remedy at law will not deprive this court of

jurisdiction, for it is a rule without an exception, that whenever a re

medy is more full and complete in equity than it is at law, courts of

equity will exercise jurisdiction.

If, then, from the subject-matter of this suit, and the circumstances

surrounding it, more ample and complete relief can be rendered here

than at law, this court will afford it.

If I am right in the view of the nature of the claim assigned by

Oakey to complainant, it is at once evident that there was never a rem

edy existing at law, but whether in the hands of Buckner & Stanton,

or their assignee, or of Oakcy, the purchaser, or his assignee, a court

of equity had and has the sole and exclusive jurisdiction over it.

But in another point of view the question of jurisdiction is a clear

one. Joseph Sill, the assignee in bankruptcy, is dead, and no other

has ever been appointed, and if living, the 8th section of the bankrupt

law forbids any suit by or against him, after the lapse of two years.

Then, if the suit could ever have been prosecuted in his name (which

I doubt), that right is gone, and gone by no laches of complainant or his

assignor. There is then no one in esse in whose name this suit could

be prosecuted at law. If the party, therefore, had no original right to

relief in equity, the special facts of the case would entitle him to it.

The law on this subject was greatly discussed in our state upon the

assignment of the Planter's Bank to the United States Bank, and as it

exists in Mississippi, will be found in the case of Bacon et al. vs. Co-

hea, 12 Smedes & M. R. The former assigned to the latter a large

amount of bills receivable. After assignment, and before suit brought,

the charter of the Planter's Bank was forfeited. Afterward suits

were commenced in equity by the assignees of the United States Bank

insisting that an equitable interest was vested in them by the assign

ment, that their legal remedy was gone, and asking naked money de

crees with execution. The bills were filed asking no account, aver

ring no trust or accident, and charging no fraud. Indeed, but for the

averment that the transfer had vested in the assignees an equitable in

terest in the choses in action, the bills were simply declarations at

law. The cases were severely contested in all the courts, yet the court

of appeals asserted the jurisdiction of equity, there being no party

in whose name the .right could be enforced at law. It was strongly

urged that suit could be brought at law in the name o( the statutory

trustee of the extinct bank, for the use of complainants ; but this was

overruled, it being answered that their powers were limited by the

terms of the law under which they were appointed. So here it may

be said that the powers of the assignee, under the bankrupt law, are

limited in express terms to two years, and afteiward his assignee pos

sess but an equitable interest. I will here remark, that I can not

agree that this assignee had no power to sell or assign this claim.

The " speedy settlement" intended by the law would seem clearly to

indicate that he could sell in a case like this, and the power becomes

manifest, when he is required by the law " to collect the assets and
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reduce the same to money, as soon as the rights of creditors would

admit," and when, in the 8th section, he is limited to two years, within

which to bring any suit at law or in equity.

It was also argued in the case last cited that an equity was a mere

incident to a legal right, and the incident was involved in the destruc

tion of the principal. The answer was : " This' argument is not well

founded in its application to mere rights or intangible things, such as

choscs in action. Such rights are often equitable merely. Even the

payee of a lost note, not negotiable, had not, according to the English

decisions, a remedy at law ; his remedy was exclusively in equitv."

Again, the court say : " The transfer of a note by mere delivery,

which is not payable to bearer, vests an equity or beneficial interest in

the holder. If, by any casualty, he should be deprived of his remedy

at law, the nature of his right entitles him to redress in a court of

equity. His equity is not destroyed because his payee may happen

to die. His is precisely such a right as a court of equity may take

cognizance of, because he has taken but an imperfect conveyance of

the thing transferred," quoting 2 Wheaton, 375, where C. J. Marshall,

in a similar case, said a court of equity was the proper and only court

in which such a right can be asserted.

The natural and inevitable deductions from the principles in this

case, and the reasoning in 2 Wheaton, amply support the jurisdiction

of equity in a case in the condition of the one at bar. I agree with the

senior counsel in his position as to the manner of charging fraud, so as

to give a court of equity jurisdiction. But 1 will here say that the

charges of fraud in the bill have no controlling weight with the court

in settling its jurisdiction. It is exercised because the claim of Oakey,

in its inception and in all its stages, has been one purely of equitable

cognizance, and if suit could ever have been maintained at law on

either claim, in the name of the assignee, he is both "functus officio."

and physically dead, and complainant's is precisely such a right as

courts of equity may take cognizance of, because he has taken an im

perfect conveyance of the thing transferred.

I might assign other reasons for the conclusion arrived at ; such as

the rule that the assignee of a chose in action, unless negotiable, ob

tains but an equitable interest which equity alone enforces ; that origi

nally, at common law, assignments of choses in action were void, as

contended by counsel for defendants, and equity exercised exclusive

jurisdiction in the premises, which is not taken away because statutes

have conferred the like on law courts, or because-they have seen prop

er to assume it. (See generally, 1 How. Miss., 562, 3 ; 1 Story Eq.

P., § 91, 96 ; Bacon vs. Cohca, 12 Smedes & M., 516 ; 2 Story Eq.,

$ 1057 ; 4 Mason R., 16 ; 3 Paige R., 466 ; 2 Paige R., 289; 5 Paige

R., 539 ; 1 Story Eq., $ 80 ; 1 Cushman, 90 ; 4 Cowen, 717.)

• •*••••••••

I can not perceive the force of the remark that this proceeding is to

impeach the judgment of a court of exclusive jurisdiction, or to enjoin

a degree of the district court of the United States. Much was here

said, the application of which I can not see. I admit the rule, that

parties and privies can only impeach a judgment in the court where



1854.] G65Condensed Reports of Recent Cases.

it was rendered. General rules are of little use unless the case ad

mits of a practical application. I do not understand this bill to im

peach any judgment or to enjoin any decree. It sets out a defense to

the claim, which the parties may interpose, and says this defense if

founded on a certificate of discharge as bankrupt, which is fraudulent,

null, and void. This is admitted to be true. It is properly said by

counsel of complainants that where, as here, the pleadings in chancery

are simply by bill and answer, it is regular in complainant to set out in

his bill the pretenses of defendants, as here, the pretense of a fraudu

lent discharge. (Story Eq. PL, § 31, 677, 678.)

Counsel say they do not rely on their discharge ; that they do not

plead their discharge ; that they plead and rely on the bankrupt law.

If so, it may be naturally inquired, how they can rely on the law, un

less they show a discharge under it ; for if they have or plead no dis

charge, the law is no protection to them ; the law only protects, and

can only be relied on by those who hold a discharge under it, and a

valid discharge at that, and if they admit their discharge null and void,

neither it, nor the law which provides for it, will avail them.

But is it correct to say a judgment is impeached or enjoined when a

party alleges there is no such judgment—that it is a fraud, a nullity 1

This certificate of discharge, or, if you please, this judgment of dis

charge, does not of itself and in itself bar and defeat this action. The

party entitled to it must plead it. If the party does not do so, of course

it is not in question. But complainant apprehends he will plead it, as

he must do to avail himself of it, and proceeds to avoid it as any other

defense. Can he not then impeach it for fraud ? The bankrupt law

itself gives him a right (if not for other reasons debarred) to " impeach

it for fraud." Does the fact that the fraud grows out of a judicial pro

ceeding (or rather a quasi judicial proceeding) take away this right ?

Mere terms sometimes mislead, and the mode of putting a point changes

its nature practically. Is it not a universal principle that fraud vitiates

everything into which it enters. In Niles vs. Anderson, 3 How. Miss.,

C. J. Starkey says, p. 386 : " Any act however solemn, even though it

be a judgment of a court of competent jurisdiction, may be set aside if

procured by fraud," and the cases cited by Clayton Counsel, p. 376,

abundantly make good the remark. Contracts, solemn assurances,

judgments of courts, and even the statutes of the land, have been im

peached for fraud.

To say that a judgment is a nullity can not well be said technically

to impeach it, for it denies that it ever had a legal existence. But is

this right of impeaching a discharge for fraud confined to the court

where it was obtained ? This would scarce be reasonable, when the

bankrupt law says the discharge " may be pleaded in any court of judi

cature whatever." It also says that the discharge shall be a bar " in1

all courts of justice, unless impeached for some fraud," etc. Then,

if it may be pleaded in any court whatever, and is a bar, unless im

peached, is it not manifest that it may be impeached " everywhere V

Chancellor Desaussure, in 3 Des., 269, 270, speaking of d fraudulent

insolvent discharge, says, " that in case there was any fraud or con

cealment in obtaining this discharge, this court is not bound to give
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effect to the discharge obtained in any other court. That it is essen

tial to the jurisdiction of this court to detect fraud, and prevent its hav

ing its intended effect, and even formal judgments at law can not resist

its all-searching power, and when the frauds on which they have been

obtained are exposed, such judgments are decreed to be nullities.

• * • If the discharge was obtained by fraud or concealment it

was a mere nullity, like every other judgment or sentence of a court

obtained by fraud or surreptitiously."

These views are fully sustained by C. J. Ruffin, of North Carolina,

in 8 Iredell, L. R., N. C, 142. Among other things, he says : " The

remedy of the creditor is not an application to the court of bankrupt

cy, upon the ground of fraud newly discovered ; but it is by replying

the fraud of the bankrupt to his plea of the certificate, so as thereby to

avoid the bar. As the certificate may be pleaded in all courts, it fol

lows that it may be impleaded in any court in which it may be set up

as a bar."

These positions meet my unqualified assent, and the mere forms of

pleading or technical rule can not avail to avoid substantial right. (See

generally, 3 Des. R., 269, 270 ; 8 Ire. L. N. C. R., 180-183 ; 1 Denio,

75 ; 1 Gushing, 564 ; 8 Metcalf, 75 ; 9 Metcalf, 434-8 ; 2 Story R.,

349 ; 1 Bar. Ch. R., 352 ; 18 Ohio R., 412, 413 ; 9 Georgia, 9, 14.)

(IV.) It is next insisted that Oakey and Montgomery & Boyd, the

assignors of complainant, by coming in and proving their claims under

the proceedings in bankruptcy, notwithstanding the alleged fraud there

in, waived all right of action against these defendants, and that the cer

tificate of discharge was final and conclusive upon said assignors, they

being parties to said bankrupt proceedings.

The decision of the point thus presented will require an examina

tion of the provisions of the bankrupt act of 1811, to which the court

is so earnestly and so properly invited by the counsel. With the pro

ceedings in cases of involuntary bankruptcy, we have here nothing to

do. It is the true extent and meaning of the law touching voluntary

bankrupts which we must look to. It is now generally conceded,

though at one time doubted by some, that Congress possesses the

power to discharge insolvents from their debts at their own instance :

yet, as remarked by Chief Justice Ruffin, it was a new principle in the

law of bankruptcy. Previously creditors possessed the power to com

pel their debtors, under certain circumstances, to go into bankruptcy ;

it was a privilege of creditors, and though the act of 1841 may secure

some rights to the creditors in cases of voluntary bankruptcies, yet it

would seem to have been done ex gratia, and it must be fairly admitted

the provision was made for the benefit of debtors. I might say that

the history of the law so proves, but I will only remark that the nature

of the provision itself demonstrates it ; for it was a principle unknown

to bankrupt laws, and it was a privilege the debtor could, at his own

option exercise, and by which he could compel his creditors to come

kito bankruptcy with him.

Counsel have said to me that the bankrupt law was designed to

establish a system, and I agree with them. And to my mind, on ex

amining its entire provisions, there is one main feature, prominent and
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paramount over all others in the act. By it we may judge the true

meaning of minor provisions, for they must all be held and construed

to subserve this great object ; and any interpretation which tends to de

feat or impair this main principle of the law can not be countenanced.

Then let us sum the law. The great purpose of the act was, that

where a man made a full, fair, and honest surrender of all his property

of every kind and nature, he should be forever discharged from all

his debts and liabilities except such as were specially saved, and this,

too, without regard to the proportion of his debts to his assets. Though

they paid but one cent in a hundred, he was clothed forever with a leg

islative exemption from his existing contracts. And his certificate of

discharge was made in all courts of justice a full and complete bar to

the recovery of all his debts, contracts, and engagements, pleadable to

all suits in" any court of judicature whatever," and is made conclusive

evidence in favor of such bankrupt. The benefit of the law is ex

tended to all persons who shall, by petition, set forth all their credi

tors, and " an accurate inventory of their property, rights, and credits,

of every i.ame, kind, and description, and the location and situation of

each and every parcel and portion thereof, verified by oath." It is

further provided that all transfers, agreements, preferences, etc., and

all payments, securities, conveyances, and concealments made in con

templation of bankruptcy (with notice, etc.), shall be deemed " utterly

void and a fraud on the act," and the person making such, " shall re

ceive no discharge" under the act ; and the effect of the discharge as

a protection to the bankrupt, is without limit, " unless impeached for

some fraud or willful concealment of property or rights of property con

trary to the provisions of the law."

When we reflect maturely upon the whole scope of this legislation,

it becomes manifest that good faith on the part of the bankrupt, who

initiates the proceedings, is the grand essential of the law. The

nature of the proceedings, the relations of the parties thereto, the un

usual and extraordinary results flowing therefrom, and the express

terms of the act, all make it a prime necessity. This leading purpose

stamps the true character upon all minor matters of the law ; in inter

preting other provisions and assigning each its due weight and its

function, we bear this in mind so as to preserve, secure, and effectuate

this cardinal and controlling intention of the legislature. The act

was designed to relieve honest but unfortunate men from the thralldom

of debt—but to extend no aid or countenance, for the present or in the

future, to the unprincipled party who sought a discharge while he se

creted his property, or defrauded his creditors under the form and with

the fiat of the law.

Under tjs law Buckner & Stanton are discharged bankrupts. Did

they make a full and fair surrender of all their property 1 Did they

deal honestly with their creditors and with the court in obtaining their

discharges ? The bill charges, and the demurrer admits, transfers,

conveyances, preferences, and secretions to a vast amount, by them

made " in contemplation of bankruptcy" and in fraud of the law, and

such the law denounces " as utterly void," and that a person thus act

ing, shall " receive no discharge under its provisions."
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And the fact further is, that of these proceedings, the complainant

or his assignors had no knowledge until within eighteen months past.

With such premises, the defense is rested on this provision in the

5th section of the law : "That no creditor or other person coming in

or proving his debt or claim shall be allowed to maintain any suit at

law or in equity therefor, but shall be deemed thereby to have waived

all right of action and suit against such bankrupt."

The true intent of this section, when we bear in mmd what has gone

before, is very obvious. A certain class of creditors are exempted from

the operation of the law, as well as peculiar rights, and there are others

who are not bound by it, such as fiduciary creditors, those holding liens,

etc., and foreign creditors. It was the wish of Congress to induce a

complete settlement of a bankrupt's estate by one and a joint pro

ceeding of all creditors of every class. Therefore it simply provides,

that though not bound to come in, yet if a party will voluntarily so do,

he shall be held to the natural consequence of his own action. If the

fiduciary creditor comes in, he is forever barred from suit when the

bankrupt has acted in good faith, and so with the holders of liens, etc.,

and so with the foreign creditors. The general creditor, whether he

comes in or stays out, is barred from the recovery of his claim where

there has been bona fides on the part of the bankrupt. Every person

who voluntarily participates in the bankrupt proceedings is held to

yield his assent thereto, and the law will shield the debtor by its own

decree of discharge ; but never, except upon the assumption that he

has acted in good faith, and fairly and openly with the law itself. This

assumption is the very gist and essence of the whole system, the life-

blood of the law which lends a healthful vigor to all its provisions,

both great and small, and without it the law itself becomes a delusion

and a fraud.

Guided by the dictates of sound justice and a correct interpretation,

I am clearly of opinion that no creditor of any class, whether he has

proved or not proved his claim, whether he has come in or staid out,

is barred from suit and recovery, when he can show that the discharge

was fraudulently obtained, and that the bar is a nullity : Provided, he

was ignorant of the fraud, and there were no circumstances which

would justly put him upon inquiry, and he has not delayed action too

great a length of time after he came to a knowledge of the fraud. To

my mind, to hold otherwise is to involve a monstrous assumption,

which is, that the 5th section was not only intended to hold parties to

the just and natural consequences of their coming in and proving their

demands, and to protect fair and honest bankrupts from harassment

and litigation, but that the legislature, while inviting all, as if for pur

poses of entrapment, further intended to protect alike good faith and

fraud, honesty and dishonesty. Such is the practical result of the ar

guments addressed to me, to which I can never assent. I admit that

Congress designed to free the land from a load of debt which crippled

the resources and crushed the energies of our people. I admit its de

sign was to secure a prompt and complete settlement of a bankrupt's

estate, and to put an end to litigation. But this relief is had and set

tlement secured, and litigation ceases only where good faith and fair
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dealing are observed. Such, and only such, as act on these rules are

intended to be benefited by the law, or can be protected by the courts

acting under it.

The law itself pronounces such conduct, as these defendants stand

confessing, "utterly void, and a fraud upon the act," and such person

shall receive " no discharge under the provisions of the act." It fur

ther empowers the bankrupt to use his discharge at any time and

everywhere, " in all courts of justice and in any court of judicature

whatever" " unless impeached for some fraud or willful concealment

contrary to the law." Is it not manifest that this recognizes the right

of any party to impeach a discharge for fraud to the same broad extent

at which the party holding it is authorized to use it 1 But by the rule

asserted, the 5th section will annihilate the plea of fraud, or, rather, the

fraud itself, on the day of the creditor's coming in, while the 4th sec

tion leaves standing the discharge in full vigor ever afterward. Yet

by the same law this discharge can and may be at any time " im

peached for fraud !" If this be so, are not the two sections in conflict ?

Do they not practically contradict and refute each other, if it is possi

ble both should operate ? This can only be by giving such weight to

the coming in of a creditor as naturally belongs to it ; to bar his suit

where the debtor has acted in good faith ; to make it an estoppel of

litigation and a waiver of rights—not an estoppel of justice and a sanc-

tification of fraud, for which the discharge may be impeached when

ever it is interposed between him and the right of whose exercise he

has been fraudulently deprived.

In a bankrupt proceeding in one sense, the petitioner acts as the

trustee of his creditors. He brings them into court. He makes his

own showing. Quo ad hoc, the proceedings are ex parte. The credi

tors do not represent or protect each other. The petitioner on oath

represents each and is bound to protect all. If he is guilty of fraud or

concealment, it is not probable they can or will be apprised of it. The

presumption is, in fact as well as in law, that he is acting fairly, and

this presumption is the primal warrant for the extraordinary relief he

seeks. Viewing, then, the practical as well as legal nature of these

proceedings, is it consonant with reason to say that " the creditor has

had his day in cdurt, was a party to the proceedings, was invited to

litigate the discharge, and is therefore bound in the face of concealed

fraud V He was invited in, but he was invited to participate in a fair

and not a fraudulent proceeding. He came into court where presump

tions both of law and fact favored fairness—where the solemn oath of

the party bespoke fairness—and he knew of no fraud and had no right

to suspect fraud. But there teas fraud—fraud on him—fraud on all

creditors, fraud on the court and on the law. Can the bankrupt say :

True, but you are estopped by the law—the 5th section is a waiver

and a bar. Can he plead the protection of a law whose spirit he has

wronged, and whose letter he has defrauded ? No one can say such

a position is sound in morals, and to my mind it is equally untenable in

law, and especially in a court of conscience.

I would here remark, that even admitting there is force in the posi

tion assumed in regard to those creditors who are not included in the
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law, and who are not bound by proceedings under it, unless " ex mero

motu" they become parties thereto, it loses any such force, and for a

palpable reason, when applied to those creditors whose claims are

barred, whether they come in or not. Their action does not alter

their condition. The law confiscates their debt in any event. I

might trace the consequences of such a rule as to them by striking il

lustrations, but more I think is not needed.

I have carefully examined the authorities relied on by counsel, but

find nothing to shake my conclusion.

The majority simply decide that fiduciary and foreign creditors, and

those having liens, etc., who are not within the law, may yet come in

under it, and if so, they are held to the election thus made and barred

of remedies thus yielded. 5 Law Rep., 225, so much relied on, was a

proceeding by creditors against their debtor. In such a case they

will be held bound by all the legal results flowing from and growing

out of a proceeding of their own institution. None of them are cases

of fraud in the bankrupt.

31 Maine, 194, Humphreys vs. Sweet, is the only case in which

fraud was charged on the bankrupt, and the creditors who had proved

against him were held to be barred. But the court in its opinion evi

dently speaks upon the assumption that the creditors were cognizant

of the fraud at the time, and failed to litigate it. It says : " If the

creditor was one who came in and his claim was allowed against the

estate of the bankrupt, he was entitled 'to object, for all legitimate

causes embracing fraud and willful concealment, and the fullest oppor

tunity was afforded by the law for him to do it. If he omitted to make

the objection, or having made it without success, he was debarred from

instituting suit upon his debt or other claim, which had been allowed."

It is true that if the creditor was aware of the fraud at the time, he

is barred, for he then acts knowingly, but can it be said that the law

afforded him an oppprtunity to object, or that he omitted to object mat

ter of which he had no knowledge. This would not savor of reason.

The bill states that neither Oakey, or Montgomery & Boyd, or the

complainant had knowledge of the fraud charged within eighteen

months of the filing of the bill, nor had they knowledge of any facts

which would properly put them on inquiry. Therefore, though I may

not question the law as laid down in 31 Maine, it does not apply to the

case made by the pleadings.

On the other hand, several courts of high authority give their sanc

tion to a different rule.

In 8 Iredell, 242, Chief Justice Ruffin, an eminent jurist, speaks

this manly language :

" Though it may be in the power of Congress to discharge insol

vents from their debts at their own instance, it was, we believe, a new

principle in the law of bankruptcy, and so strongly tends to encourage

men dishonestly to contract debts which they do not intend or mean to

pay, as to make it highly proper, as far as pessible, to guard the courts

from imposition, and to protect creditors from fraud in obtaining dis

charges. It is enough to put it in the power of a man after running in

debt to spend all his property, and then, on his own motion, and upon
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his own oath, free himself and his future acquisitions from liability to

his own creditors." * * * * * He says, " where they have

acted fraudulently, the discharge should be refused, and in the next

place to hold a discharge obtained by such means ineffectual and void,

whenever the fraud shall appear."

The supreme court of Tennessee, in a case where the creditor un

successfully resisted a discharge, allowed him afterward to impeach it

and say, " if the fraud appear pending his suit against his creditor, no

decree of discharge could be made. If it appear afterward, its effect is

to annul and destroy the discharge and certificate as though they had

never been obtained." (11 Humphreys, 289.)

And in 2 Barb. Ch. R., Haxtun vs. Corse, 508-533, Chancellor

Walworth, in a masterly opinion, has explained the decisions under

the English bankrupt laws (our laws as to excepted creditors), and the

difference between those laws and the Act of 1841 as regards the

rights of general creditors. The doctrine of election of funds and pro

ceedings " in rem," etc., belong to the one, while they have no bearing

on the other. Creditors in England, and here a certain class, can go

against the after acquired assets of the bankrupt. But general credi

tors can only reach the fund surrendered. The one elects under the

law, and is bound—the other" is bound with or without an election,

and confined to the fund surrendered. The chancellor concludes by

saying :

" Therefore, notwithstanding the general language contained in the

5th section of the act, the law makers did not intend that the proving

of debts by creditors should be an absolute abandonment of all claim

against the future acquisitions of their debtor if his discharge is re

fused (for the argument is as good where the discharge is refused as

where it is granted), or if it was void for any of the frauds specified

in the act ; but merely that the proving of debts under the decree

should be considered as a waiver of the right of the creditors at law or

in equity, which were in any way inconsistent with the election of

such creditors to obtain satisfaction of their debts out of property of

the bankrupt under the decree, and as a consent to be barred by the

discharge in case tho bankrupt should obtain one which was not im

peachable for fraud or willful concealment of his property."

In concluding the point, I can not help remarking that if the creditor

is stripped of the power of impeaching his debtor's discharge under

such facts as are here presented, you strip him of the only material

privilege reserved to him by the law. Counsel have characterized

this law as a statute judgment with execution in favor of creditors. . I

rather regard it as a legislative confiscation of existing rights for the

benefit of the debtor, with the privilege to creditors to avoid it for

fraud when known to him ; and this right the court should sedulously

guard and preserve for him. (See generally, 2 Howard U. S., 302 ;

5 Law Rep., 259; 1 Cushman, 275; 7 Metcalf, 152-424; 26 Wen

dell, 54.)

(V.) The next and the last defense which I shall notice is of the

statute of limitations.

On behalf of complainant it is said, that he and his assignors have
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been prevented from recovering these claims by the frauds of the de

fendants, that these frauds were unknown to them, and were con

cealed from them by the defendants, and that a court of equity will not

extend to them the benefit of the statute on account of their fraudulent

conduct.

On the part of defendants, it is answered that a court of chancery is

bound by the statute and can create no exceptions to it—that the de

fendants have never concealed the frauds or the cause of action of

complainant, and that it would be productive of confusion and litiga

tion to maintain this suit.

On the issue thus joined it is said there is some conflict of author

ity. Therefore I will first present my own view of the law upon prin

ciples of reason and justice before looking to adjudged cases.

I premise, then, that courts of equity are not bound by statutes on

this subject. They are not within the statute. They look to the true

merits of each case and decide it on its own equity. As is aptly said

by a learned judge, they use the statutes as aids to their conscientious

discretion. Where there is no controlling circumstance to prevent,

they act in obedience to the statute, but the statute is never permitted

to be used when conscience would be violated.

A court of equity, I apprehend, never says that it will deprive a

party of the right to the benefit of the statute of limitation ; because a

party has no absolute right to it in that forum ; the right is a qualified

one, qualified by the principles of the forum in which it is sued for. and

by the character and conduct of the party seeking it. It is an equit

able plea, addressed to the sound discretion of the court, which is al

ways exercised in analogy to the rules of law unless their adoption

would violate those principles which stamp the jurisdiction of the

court. It must then depend on the attitude of the parties before it,

whether the court will exercise its discretion so as to extend the

benefit of the statute or refuse it.

Upon the highest principles of justice, a court of equity will never

enable a party to avail himself of the statutes for purposes of fraud or

injustice, or where it will protect him in the commission of fraud.

Nor will it permit him thus to secure to himself the consequences or

fruits of his fraud. When the party whose rights are injured is igno

rant of the fraud, or the fraud is concealed from him, lapse of time is

not permitted to destroy the one or to sanctify the other. If apprised

of the fraud, his acquiescence is presumed ; but concealment of fraud,

however prolonged, whether directly practiced or as an essential con

stituent of its perpetration, avails nothing, and when brought to light,

leaves the parties as they stood when it was first committed.

Guided by these views, I have no difficulty in coming to a conclu

sion in this case. The defendants obtained a discharge by a fraud on

the bankrupt law, and by a fraud on the rights of their creditors.

They have defeated the recovery of these claims by fraud, and they

confess the fact. In this simple sentence consists the whole case.

They appeal to this court to lend them its aid in availing themselves

of a defense which has grown out of their own unjust conduct. Can

or will it do so 1 I answer No.
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To do so, it would no longer be a court of conscience. It would

no longer punish fraud. It would no longer administer equity. Its

pure and enlightened system would be resolved into mere technical

and arbitrary rules, to be invoked for the protection and sustenance

of fraud and covin, and not for the aid and furtherance of justice and

equity.

That the defendants are guilty of the frauds charged, and that these

frauds have prevented the recovery of the complainant's demand, is

not denied.

But it is said that defendants did not conceal the alleged frauds,

and that, therefore, complainants are in default for not assailing them.

To this I can not assent.

Concealment is an ingredient of all fraud, for it is essential to its

commission. It is an element in the thing itself, because fraud can

not exist without it. In nine cases out of ten the fraud of a trans

action consists in its concealment from the party whose rights are to

be injured.

But here the fraud was directly concealed. As before said, a peti

tioner in bankruptcy occupied a peculiar relation to his creditors. He

was bound in conscience, and by his oath, to make a full and fair dis

closure of his assets, as required by law. They look to him for infor

mation, and have a right to look to him. They have a right to rely on

him. If he fails to make a full disclosure it is a fraud. To the extent

of his failure it is a concealment, for it withdraws from the eye of the

creditor a knowledge of transactions which constitute fraud, which

would deny him his discharge, and which would vitiate and annul it

when obtained. If A occupies such relation to B as authorizes him

to go to B for information on a given subject, to enable him to act, and

B affords him partial information only, and A is induced to act there

upon, though the information given may be true, yet B is none the less

guilty of a fraud, and the concealment of a fraud upon A. It is a fraud

to withhold the information, and it is a concealment of a fraud because

A is ignorant of the suppression. It is at once a suppressio veri and

a siiggcstio falsi—a suppression of truth in the information withheld,

and a suggestion of falsehood, that the facts furnished comprise the

whole case. Defendants committed the frauds ; they suggested false

hood in their proceedings, and by representing them as lull and fair,

they concealed their commission of these frauds from their creditors.

It is unnecessary to say any thing of a concealment of the cause of

action. If defendants did not conceal the plaintiff's cause of action,

as is argued, it does not alter the case. The authority cited from 4

Cushing is not in point. It was decided upon a special statute of

Massachusetts, and is only law under the special legislation of that

state.

In my judgment, the adjudged cases amply sustain this view. I will

first notice cases relied on by defendants. The cases of Cocke vs.

McGinnis, Mar. & Yer., 351, and Hamilton vs. Sheppcrd, 3 Mur. N.

C, 115, were both cases at law, and in the case of Walker vs. Smith,

8 Yerger, 238, no fraud is alleged. Courts of law are bound by the

letter of the statute, and courts of equity, in cases free from fraud or
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pure trust, also regard it. So much is actually decided in these cases,

and so far they are not disputed. The case cited from 5 Mason has

not been furnished me.

Courts have sometimes forgotten the difference between courts of

law and equity on this subject. It is impossible to read Judge Catron's

opinion, in Cocke vs. McGinnis, and then turn to the cases cited by

him, without perceiving that he has not borne this distinction in mind

in examining the authorities. In the leading case relied on by him,

Troup vs. Smith, Chief Justice Spencer says :

" There is a marked distinction between a plea of the statute of lim

itations in a court of law and a court of equity;" and the Chief Justice

sums up by saying the plea must prevail at law, and will not prevail in

equity, on the principles stated by me. And yet Mr. Justice Catron

has used Mr. Chief Justice Spencer's reasoning in showing that a

court of law is bound by the statute to support his own position, that a

court of equity is also bound, when Judge Spencer unequivocally says

it is not bound.

Our own court has settled the question for us. In the case of Lie-

ermorc vs. Johnson, MSS. Op., Chief Justice Smith says :

" It has long been the settled rule in England, that where a party

has been kept in ignorance of his rights by the person sought to be

charged, the statute shall not begin to run until after the fraud has

been discovered. The reason assigned why the statute bar will not

be applied in a court of equity in a case of that character, is that it

would be a violation of the principles of natural justice to permit a

party to avail himself of the lapse of time as a bar to the suit where

the party has by fraud kept concealed the rights of the complainant,

and has thereby delayed him in the assertion of those rights. Hovede*

vs. Ld. Annesly, 2 S., and Lafroy, 634. Such is without doubt the doc

trine of courts of equity in this country. Story Eq., 738. And such

is unquestionably the law in this country. Angell on Lim., 18S, and

cases cited."

Lord Redesdale, in the case cited, expresses the whole doctrine in

one admirable sentence : " That the statute ought not in conscience to

run, the conscience of the party being so affected then he ought not to

be allowed to avail himself of the length of time."

In New York, Chief Justice Spencer says, 20 Johnson, Troup vs.

Smith :

" Courts of equity not being bound by the statute any further than

they have seen fit to adopt its provisions as a reasonable rule, and then

only in analogy to the doctrine of a court at law, are perfectly right in

saying that a party can not in good conscience avail himself of the

statute, when by his own fraud he has prevented the other party from

coming to a knowledge of his rights, until within six years prior to the

commencement of the suit."

The same principles will be found acted upon by the supreme court

of the United States, in a recent case in which the court has gone

even further than, is demanded here. (10 Howard, S. C. R., 174.)

And the same will be found in many decisions of the state courts, as

well as elementary works of first authority. (See generally, Angell
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on Lim., 20, 28, 188, et seq.; Livermore vs. Johnson, MSS. Op. Ct. of

Appls.; 2 Schoale & Lefroy, 634; 2 Story Eq. Ju., fj 1521, 2 ; 20

Johnson, 45 ; 19 Connecticut', 435 ; 3 Leigh, 732-5-8 ; 6 Yerger, 90 ;

3 Murph. N. C, 593 ; 6 Wheaton, 497.)

Holding, then, that the defendants, as applicants for the benefit of

the bankrupt law, were bound to observe gpod faith toward their credi

tors, believing that their discharge is fraudulent as this case now

stands, and that the complainant has been prevented from a recovery

of his demands by the frauds and willful concealments of the defend

ants, and by the concealments of these frauds by defendants, and that

to a knowledge of his rights consequent thereupon, complainant hath

only come within eighteen months, I must further hold with the su

preme court of the United States, in 6 Wheaton, " that length of time

ought not, upon principles of eternal justice, to be admitted to repel

relief. On the contrary, it would seem that the length to time during

which the fraud has been successfully concealed and practiced, is

rather an aggravation of the offense, and calls more loudly upon a

court of equity to grant ample and decisive relief."

I have given due weight to the warnings of the senior counsel of the

defendants, that suits and litigation may grow out of the result I have

reached. I can only say, if so, the innocent are in no danger, while

the offending party will meet but a just reward.

In conclusion, it may be noted as a significant fact, that the case

stands upon the bill and a simple demurrer, unaccompanied by an an

swer denying the frauds.

Let the demurrer be overruled, with leave to the parties to answer, etc.

FRAUDS OX BANKERS.

[Ellis &( Morton vs. The Ohio Life Insurance Sf Trust Co. Before the Superior

Court of Cincinnati. June Term, 1854.]

Storer, J.—The plaintiffs are bankers and brokers, and the de

fendants arc bankers in Cincinnati. In this action a recovery is sought

upon the following facts : On the fourteenth day of December, 1 852,

the defendants presented at the counter of the plaintiffs, for payment, a

check for seven thousand five hundred dollars ($7,500) purporting to

be drawn upon the plaintiffs by the mercantile house of Evans &

Swift ; that firm kept a large deposit with the plaintiffs, and at that

time a much larger sum than the amount of the check was at their

credit on the plaintiffs' books : the check was paid to the defendants,

and the same day the amount was charged up to Evans & Swift. On

the 23d of the same month, the account of Evans & Swift was dis

covered to be overdrawn, and their bank-book sent for to be adjusted.

The next day, Mr. Evans called at the plaintiffs' banking-house, and

on examining the checks charged to Evans & Swift, discovered that

the check paid to the defendants on the 14th was a forgery. The

plaintiffs immediately informed the defendants of the fact, and de
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manded that the amount should be refunded. This was declined. It

is also in evidence, that the check in controversy, with some others,

making in the aggregate $10,000, and all drawn upon the plaintiffs,

were presented for payment between 10 and 12 o'clock in the forenoon

of the 14th December; that the checks were pinned together and at

tached to a memorandum or ticket, made out at the office of the defend

ants, stating the several amounts in figures only; that when the checks

were paid they were not examined, but the payment was made of the

amounts as stated on the ticket. In the afternoon of the same day,

the checks were severally charged up to the parties by whom they

purported to have been drawn, and then laid away. It is further in

proof, that the business relations between the parties were somewhat

different from those which existed between the defendants and the

other bankers of the city. Between these parties a rule had been

established, that the checks taken by either should be redeemed in

cash, with the understanding between them, if any mistake occurred in

the payment of checks during the hurry of business, it might be cor

rected on the same day. It is also in evidence, that on the morning

of the 14th, the check referred to, with another for a similar amount,

was presented at the defendants' office by a person in the dress of a

drover, with a request that the defendants should purchase it, and pay

in Kentucky funds or gold. The paying-teller, to whom the applica

tion was made, referred the matter to the cashier, who, after having

seen the checks, decided that they should be purchased, and they were

accordingly cashed ; gold at a small premium being given in return.

The paying and receiving tellers of the Trust Co. both testified that

the checks of parties upon other banks were often received from stran

gers in payment of exchange or the purchase of gold, a large amount

of which was then in the vaults of the company ; that the transaction

was in the usual course of business, and there was nothing in it to ex

cite suspicion or distrust. The paying-teller further says, that he saw

nothing in the manner or appearance of the person who presented the

checks to excite his suspicions ; that he was a stranger, but checks to

large amounts were frequently presented by drovers, and paid without

any hesitation, unless there was some fact out of the ordinary course

to put the officers of the bank on their guard. It is also in evidence,

that when the check was cashed by the defendants, it was in the mid

dle of what is called the pork season ; that the drawers of both checks

were large purchasers of produce, and their checks for large sums

were given in the course of their business. It is further in proof, that

Evans & Swift had kept their cash with the plaintiffs for seven or

eight years, and the average balance to their credit would be $15,000

or $20,000.

No general usage by the bankers of the city as to the purchase of

checks is proved ; the witnesses all uniting in the opinion, that every

bank and banker pursued his own course, exercising at the time the

best judgment in every such matter. Several witnesses, who were

tellers and clerks of banks, have testified that they would not, as a gene

ral rule, take so large a check upon another bank, unless some refer

ence was given, or they were satisfied the check would be paid, by in-

«
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quiry ; this, however, is limited by some to those checks that are made

payable to order, others make no distinction. Other witnesses, one of

whom is among the oldest cashiers in the city, state that in all cases

there is a discretion to be used, and unless there is something in the

form or manner of the application, or the check itself, that excites suspi

cion, if they were satisfied of the ability of the drawer, and had no

reason to doubt his signature, they would not hesitate to purchase or

receive the check.

All the evidence before the jury is that which is offered by the

plaintiffs ; the defendants have introduced none. The testimony offered

was admitted subject to every proper exception, both to its competency

and relevancy.

A non-suit is asked by the defendants' counsel, who contend that the

plaintiffs have made out no such case as will entitle them to recover.

They insist :

First. That the party who accepts a bill of exchange, or pays a check

or draft drawn upon him, is estopped from denying the genuineness of

the drawer's signature.

Second. That the only exception to the rule is, when the party who

holds the bill, check, or draft has been guilty of fraud, or such gross

negligence as would be equivalent to fraud ; in other words, that the

holder must be held, actually or constructively, to be a participant in

the act by which the drawee has been made liable to payment or sub

jected to loss, and there is no such evidence of mala fides in the trans

action on the part of the defendants.

Third. That when payment of a forged bill or check is once made

by the drawee, the party to whom the payment was made is entitled

to notice of its invalidity, the same as the indorser of a bill of ex

change ; and that such notice, in a case like the present, must be

given on the same day that the payment was made ; that the drawee,

on that day, was bound to examine all such checks, bills, and drafts,

and to notify the former holder if any error or mistake has been made

in their payment ; that the duty to thus examine, if not performed, is

an act of omission equivalent to an adoption of the check, and a dis

charge of the person who presented it and received the amount.

Fourth. That no general usage or custom among banks or bankers,

in relation to the purchase or receipt of checks or money drawn on

other banks or bankers, can be received in evidence, but testimony may

be given as to the particular usage and understanding that existed be

tween the plaintiffs and defendants in relation to their daily business,

and upon which they mutually acted.

The plaintiffs do not deny the general principles of law as to the

effect of an acceptance or payment of a forged bill, but contend that the

present case is an exception to the rule ; that the peculiar circum

stances connected with it necessarily exclude it from the operation of

that rule.

They claim :

First. That money paid under a mistake of the fact, or where there

is misrepresentation, fraudulent pretense, or concealment, may be re

covered back by the payer.
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Second. That when payment by the drawee of a forged check does

not work an injury to the holder of the check, such payment does not

estop the payer from proving the forgery ; and, as in this case, the

holders of the check must have lost their remedy upon the person who

sold it, as he was a stranger, so soon as they had paid him the money,

that their condition is not changed by the receipt of the money from

the drawees ; and in such a case, notice of the forgery, as would be

required in other cases, need not be given, for it would be a vain thing,

and the law requires no such act to be done.

Third. That the numbers and amounts of the checks, stated on the

ticket sent by the defendants to the plaintiffs, were a guarantee that

they were such checks, and if paid by the plaintiffs, they can compel

the defendants to refund. The plaintiffs' counsel also contend that

there is a distinction in the books, between the notice required to be

given to the guarantor, and that which is required to be given to an

indorser.

Fourth. That when the fault that caused the loss can be traced to

either party, there the loss must fall.

Fifth. That the check or draft must have been purchased or re

ceived in the usual course of business, in good faith, and without

suspicion.

Sixth. That here there is a total failure of consideration, and the

amount paid can not ex tequo et bona be retained by the defendants.

Seventh. That there are questions of fact before the jury, that they

alone are competent to try, and the case can not properly be taken from

that tribunal.

The last proposition, if true, must decide the present motion. Let

us examine it.

A motion to arrest the evidence in any case from the jury, and to

grant a non-suit, necessarily assumes the fact that upon the case as

presented, there can be no recovery by the plaintiffs.

There is an admission, also, that the testimony offered by the plain

tiffs is true, and taking it as true, there is no ground to sustain the

action.

If there is doubt as to the facts proved, if the credibility of wit

nesses is called in question, if there is a dispute as to any material

part of the testimony, a jury is the proper tribunal to decide the con

troversy ; but where, as upon a demurrer to evidence, all the matters

in evidence are held to be fully proved, and the only real question can

be the application of the law to those facts, it is not only within the

power, but it is the duty, of the court, to take the responsibility, and

direct or refuse a non-suit, as in their judgment shall be right and

proper.

At this period in our judicial history, the power to grant a non-suit

can not be seriously questioned ; it is a part of the machinery by which

justice is administered, and without whose existence parties would be

involved in useless, it may be said endless, litigation. Whenever a

court is fully satisfied that the action docs not lie, and that even if a ver

dict should be found for the plaintiff', it could not be sustained, they ought

to interfere. The plaintiff having offered all his testimony, it is for the
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court to decide what effect is to be given to it, and what the law is that

controls it. And in a case where all the facts are admitted, there can

be nothing left for the jury to decide, if the law of the case is at last to

determine the controversy.

We find nothing in the present case to prevent a full exposition of

the law as applicable to the rights of the several parties ; and upon what

that law is found to be, the controversy must be determined. This has

been the invariable practice in Ohio.

(Hcrf $ Co. vs. Schulze et al., 10 Ohio Rep., 263, 268 ; Powell vs.

Jones, 12 Ohio Rep., 35.)

What, then, is the law upon the facts proved in this case ?

Since the case of Price vs. Ncal (3 Burrows, 1355), decided by Lord

Mansfield in 1762, it has uniformly been held in England, that the ac

ceptor of a bill, by the very act of acceptance, admits the genuineness

of the drawer's signature, and will not, as a general rule, be permitted

to dispute it in the hands of a bona-ftde holder for value, without notice

of any fraud ; and if the bill is paid by the drawee, he is precluded from

recovering back the money, on the mere allegation that the drawer's

name was forged. The principle thus asserted was but the recognition

of the ruling of Chief Justice Pratt, in Wilkinson vs. Lutwidgc(1 Strange,

648), and in Jenys vs. Fowler (2 Strange, 946). It is now the settled

law in Great Britain.

(Baylcy on Bills, 5th ed., ch. 8, pp. 318, 319 ; Chitty on Bills, 11th

Am. ed., 307 ; Smith vs. Chester, 1 T. R., 655 ; Bass vs. Clive, 4 M.

& S., 15 ; Smith vs. Mercer, 6 Taunton, 76 ; Wilkinson vs. Johnson, '

3 B. & C, 428 ; Cocks vs. Masterman, 9 B. & C, 902.)

The American courts have, without an exception, adopted the prin

ciple, and it may now be regarded as the law of the land.

(Levy vs. Bank U. S., 1 Binney, 27 ; Bank V. S. vs. Bank of the

Slate of Georgia, 10 Wheat., 333 ; Salem Bank vs. Gloucester Bank, 17

Mass., 33 ; Bank St. Albans vs. F. $ M. Bank, 10 Verm., 141 ; Bank

of Commerce vs. Union Bank, 2 Comstock, 230 ; Goddard vs. Mer

chants' Bank, 4 Comstock, 149 ; Marsh et al. vs. Small et al., 3 Lous.

An. Rep., 402 ; Story an Bills, § 262 ; Story on Prom. Notes, § 197 ;

Parsons on Contracts, § 220.)

The reason of the rule thus established is, that by his acceptance

the drawee has given currency to the bill ; on the faith of that accept

ance it may have been afterward negotiated, and become a represent

ative of important commercial transactions. If, then, after performing

the function of a genuine bill, having been the means of credit, and

been made a substitute for cash, it could be afterward dishonored by

the acceptor, every sound principle of the law-merchant would be vio

lated, and the foundation of mercantile confidence fatally impaired.

The drawee is supposed to know the signature of the drawer. He

is generally his correspondent, and in the mutual interchange of busi

ness relations, no want of knowledge on the part of either, as to their

duties or liabilities, will be presumed. And when the drawee is a

banker who is accustomed daily to examine and honor the checks of

his depositors, and must thereby have become familiar with their signa

tures, the rule applies with very great force. The plaintiffs do not deny
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the existence of the rule, nor its universal acceptance as the established

law ; they only contend that the present case is an exception to its

application.

It is admitted by the plaintiffs that the holder of the bill must have

obtained it in good faith, for value, and without notice of the fraud, be

fore they can claim to be protected. For the plaintiffs it is assumed,

that the holders should be guilty of no neglect in taking the bill ; if

they have been imprudent or unguarded, if they have purchased it

incautiously even, they ought to be held liable to refund.

What is the true rule, however, presents another question. It ought

not to depend upon mere opinion, or temporary usage, or what may be

adjudged, under all the circumstances, to be the equity of the case ;

the determination of legal questions should not rest upon any thing

vague or indefinite in the application of established rules, it is uot

the application of the rule in any particular case, but rather its reason,

propriety, and general acceptance, that must be regarded ; whether it

may operate liberally, or perchance severely, is not a question for the

court. Whenever the rule is ascertained, and has met the acceptance

of the profession as established law, it is the duty of the judge to pre

serve its integrity, and permit no modification to meet the exigency of

any particular case.

How, then, is the holder of a bill to be protected 1 I reply, that he

must have taken it in the usual course of business, paid a full consider

ation for it, and received it in good faith, without actual or constructive

knowledge of any fraud on the part of the person from whom it is re

ceived. The mere neglect of the holder of every possible or supposed

means to ascertain the genuineness of the bill before he purchases it,

is not evidence of bad faith, for until suspicion is excited there can be

no necessity for inquiry, and to question the right of the party who

offers the bill for sale, before any doubts are raised as to its validity-

would defeat the established maxim, that every bill of exchange upon

its face imports to be genuine, and implies a consideration either paid

to or received by the drawer, from the drawee..

There has been, until the last thirty years, much diversity of opinion

as to the degree of prudence to be exercised by the purchaser of a bill,

the omission of which would charge him with notice of the equities of

the parties, but it is believed there is now no doubt as to what is the

true rule.

Until the case of Gill vs. Cubit el al. was decided in 1824, by

Chief Justice Abbot (3 13. & C, 466), it was held that the holder took

the bill, freed from all equities, except those of which he had actual or

constructive notice ; and the question of neglect or omission to do what

the strictest prudence might suggest, neither created, nor did it charge

the purchaser with any liability for latent fraud. But in the case just

referred to, without any notice to the profession, and, as it would seem,

uncalled for by the commercial world, a new rule was introduced, " the

court holding, for the first time, that if the bill was taken by the plain

tiffs under circumstances which ought to have excited the suspicion of

a prudent, careful man, the verdict should be for the acceptor." This

decision virtually overruled the authority of Latcson et al. vs. Weston
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et al. (4 Esp., 56), decided by Lord Kenyon in 1801, and established

a new and, what was found to be, a very flexible and uncertain rule.

In Down vs. Hailing (4 B. & C, 330), decided in 1825, the law in

Gill vs. Cubit was admitted ; it was recognized in Snow vs. Peacock

(2 Carr. & Payne, 215), and in Beckwith vs. Correl (2 Carr. & P.,

261). In Slater et al. vs. West (3 C. & P., 325), Lord Tenterden

held the law to be as he had decided, while Chief Justice Abbot, in

Gill vs. Cubit : " This doctrine," he says, " is of modern origin. I be

lieve that I was the first judge who decided the point at nisi prius ;

th<? court to which I belong confirmed my decision, and the other

courts, I believe, have acted on the same principle. But in every case

of this description, the question is one which ought to be guardedly

and carefully considered."

The English courts were governed by the rule thus laid down, until

the case of Crook vs. Jaddis, in 1833 (5 B. & A., 911), when it was

held by Chief Justice Denman, Littledale, Taunton, and Patterson,

justices, " that gross negligence should be proved on the part of the

purchaser of the bill, or he must recover against the acceptor." " I

use," says the chief justice, " the expression, gross negligence, advi

sedly," and Taunton, J., said : " I can not estimate the degree of care

that a prudent man should take ; the term gross negligence is more

• definite and appropriate." This came under consideration in Black

burn vs. Harrison (5 B. & A., 1106), and was fully confirmed. Pat

terson, J., in giving his opinion, observed, " I have no hesitation in

saying, that the doctrine first laid down in Gill vs. Cubit et al., and

acted on in the other cases, goes too far and ought to be restricted. I

can perfectly understand, that a party who takes a bill fraudulently, or

under such circumstances that he must know that the person offering

it to him has no right to it, will acquire no title ; but I never could

understand that a party who takes a bill bona fide, but under the cir

cumstances mentioned in Gill vs. Cubit et al., did not acquire a prop

erty in it."

In Branch vs. Roberts (1 Bingham N. C, 469), though the question

mooted was upon the pleadings, the authority of the last case was fully

sustained. The question was again considered in Goodman vs. Har

vey et al. (4 Ad. & Ell., 870), and all the prior decisions were ex

amined. Lord Denman, in deciding it, said : " I believe we are all of

opinion that when the party has given consideration for the bill, gross

negligence would not be a sufficient answer to a recovery. It may be

evidence of mala fides, but it is not the same thing. We have shaken

off the last remnant of the contrary doctrine. When the bill has passed

to the plaintiff, without any proof of bad faith in him, there is no objec

tion to his title." The case was affirmed in Ulher vs. Rich, 10 Add.

& Ell., 784 ; see also, Foster vs. Pearson, 1 Crompton & Ros. Ex.

Rep., 855, and Arbouin vs. Anderson, 1 Ad. & Ell. N. S., 645, where

it is said, " that the owner of a bill is entitled to recover upon it, if he

came by it honestly ; that fact is implied prima facie by possession."

In Chitty on Bills, 9 Eng. ed., 216, it is stated as the result of all

the authorities, that " it is not enough to deprive a holder for value of

his remedy on the bill, to show that he was guilty of gross negligence,
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unless it also appears that he acted mala fides ;" and again, at page

217, " The doctrine of Lord Tenterden is now completely exploded,

and the old rule of law, that the holder of bills of exchange indorsed in

blank, or other negotiable securities transferable by delivery, can give

a title, which he does not himself possess, to a person taking them

bona fide for value, again re-established in its fullest extent."

Such is the law as it now exists in England, and the American cases

but reiterate the rule. In his treatise on bills of exchange, $ 416,

Judge Story says : " The reasonable doctrine now established is, that

nothing short of fraud, not even gross negligence, if unattended with

mala fides, will take away the right of a bona-fidc holder of the bill

and in ^ 194, he further states, " The former doctrine has been over

ruled and abandoned."

(See, also, Story on Prom. Notes, § 178, § 197 ; Parsons on Con.,

vol. i., p. 213 ; 10 'Verm., 147 ; 3 Lous. An. Rep., 402 ; 4 Comstock,

147; 3 do., 230 ; 1 Hill, 287, before quoted ; Cone vs. Baldwin, 12

Pick., 545 ; Wheeler vs. Guild, 20 do., 545.)

The law, as thus interpreted, can not at this time be questioned, and

it is adopted by the court, as the only proper rule that should govern

the commercial community. We hold that unless the defendants in

this suit have been proved to be complicated with the fraud by which

the plaintiffs have suffered, they can not be held to refund the amount

that has been paid to them.

Does the evidence sustain this assumption ? The check was pur

chased in the regular course of business ; there was nothing in the

manner of its presentment, the appearance of the holder, or the nature

of the trasaction to excite suspicion. The officers of the Trust Com

pany testify, they saw nothing to induce any particular inquiry as to

the title of the holder ; his demeanor and apparent calling were such

as to disarm suspicion ; the drawers of the check were perfectly sol

vent, and their signature was not doubted.

There was then nothing to put the officers of the bank upon inquiry ;

but if from abundant caution the cashier or teller should nevertheless

have sent to the plaintiffs' banking-house, to ascertain if the check

would be paid, the answer must have been that the drawers had ample

funds to their credit ; and is it not probable, from the fact that the

drawees never discovered the forgery themselves, that they would have

certified the check to have been valid ? It is in proof that the signa

ture of the drawers was well imitated, though the body of the check

was a failure ; but as checks are not always filled up by the drawers,

there was nothing in that fact to excite doubt.

It is further urged, that a check for so large an amount should not

have been taken without inquiry, and a usage is attempted to be proved

that in some of the banks in Cincinnati such a course is always adopt

ed. The proof, however, is unsatisfactory, even as to any individual

bank or banker. The result of the whole evidence is, that there is no

general usage, that each bank is governed by its own rule, an honest

discretion being exercised in the purchase of bills and checks, as the

peculiar circumstances of each case may suggest.

But if a special usage with one or more banks existed, it could not
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avail ; the usage, to affect the defendants, should have been general.

In the late case of Adams vs. Otterback (15 How., 545), Judge Mc

Lean very clearly lays down the true rule : " To constitute a usage it

must apply to a place, rather than to a particular bank. It must be

the rule of all the banks of the place, or it can not consistently be called

a usage. If every bank could establish its own usage, the confusion

and uncertainty would greatly exceed any local convenience resulting

from the arrangement."

An examination of the cases, however, already quoted, will exhibit

objections much stronger than the fact that is pressed upon the court,

of the large amount of the check ; yet these objections were all over

ruled and held insufficient to excite suspicion, or to lead to inquiry.

We hold the true test of good faith to be, what should have been done

at the time the transaction took place, when no suspicion existed and

there were no obvious difficulties to avoid ; not what might have been

done, or what, after the fraud is accomplished, a more rigorous caution

would have indicated. We must not determine the degree of prudence

by any other standard than would have governed honest men in their

ordinary pursuits ; nor can we with the new light we may have ob

tained from the discovery of a fraud, decide that any precautions other

than those that were used could have prevented its perpetration. It

would be an unsafe, and certainly a most uncertain rule to permit mere

opinion to give a character to a past transaction when its consequences

have been injurious ; such an opinion is too often produced by reflect

ing upon the act done, and the probable means by which it could have

been avoided, when perhaps the witness who expresses it would, if

he had been present, when the fraud was perpetrated, have pursued

the same course that he indirectly censures.

We have said that the evidence of mala fides need not be such as

would charge the purchaser of the bill with actual notice of the fraud ;

if such facte are proved as will be equivalent to constructive notice,

the result must be the same. We find a very satisfactory illustration

of the rule in what is required from the purchaser of real estate in

order to perfect his title. Caveat emptor is the rule by which he is

held, but it applies only when the buyer neglects the proper precau

tions in the investigation of his title, does not examine the usual

sources of information, and shuts his eyes upon those facts that would

necessarily lead him to the knowledge of a defect in his title, or an

incumbrance upon the estate. If, however, the registry of deeds, and

the records of the courts are examined—if the parties in possession

are interrogated, all has been done that the law requires, and the pur

chaser is protected.

' (Sugden on Vendors, 730, ch. 17 ; Story's Eq., vol. i., § 400).

If we apply this doctrine to the present case, the reason and pro

priety of the principle we adopt as the law are fully vindicated.

It is further contended by the plaintiffs, that the envelop, or ticket,

within which the checks were folded when they were presented for

payment at their counter, contained a list of the checks and their sev

eral amounts, and it was therefore a representation on the part of the

defendants that they were bona-fide checks, and if so, the payment did
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not change the situation of the parties. We can not so regard the evi

dence. The labels upon which the checks were described contained

figures only ; the names of the drawers of the checks or their date

were not stated, and wo can not regard it as any thing more than the

presentation of such checks for payment, imposing no more liability

upon the holder than if they were presented without any statement of

their several amounts. Every person who exhibits a check at a bank

for payment makes the same representation, whether he speaks or is

silent. He asks for the proceeds as effectually when he shows the

check and does not utter a word, as if he minutely described it. We

can not assume that what was adopted by both parties as a matter of

convenience only, shall impose any liability upon either to guarantee

the genuineness of the checks.

The plaintiffs also contend that the money was paid by mistake, and

the defendants can not in good conscience retain it. The rule is ad

mitted that where money is paid by one party, through mutual mistake

of facts, in respect of which both are mutually bound to inquire, it may

be recovered back.

(Chitty on Bills, 9th ed., 425 ; Commercial Bank vs. Bank of Albany,

1 Hill, 287, 292, 293 ; Bank of Commerce vs. Union Bank, 3 Com-

stock, 237).

But this doctrine involves this question, whether the parties are in

mutual fault. It does not apply to that class of cases we have consid

ered, when the bill is taken in good faith and paid to the holder by the

drawee, thereby admitting the genuineness of the instrument ; if it

could be so applied, then another rule of law, and a most salutary one,

would be abrogated, " that when one of two innocent persons must

suffer by the act of a third, he who has enabled such third person to oc

casion loss, must sustain it."

(Chitty on Bills, 9th ed., 256 ; Lickbarrow vs. Mason, 2 T. R. 70).

The principle is more fully stated by Judge Story in 10 Wheaton,

342, already referred to. " In respect to persons equally innocent,

when one is bound to know and act upon his own knowledge, there

seems to be no reason to change the loss from the former to the latter,

and there is nothing unconscientious in retailing the sum received

from the bank, in payment of notes, which its own acts have assumed

to be genuine."

Any other view of the legal relations of the parties would defeat the

right of the purchaser of a bill to be regarded as a bona-fide holder and

place the parties where they would be found, if they had been impli

cated with the original fraud.

It has been suggested that there is a distinction between bills and

checks, which takes the present case without the ordinary rule. We

can not so understand the law ; for all practical purposes they are the

same, governed by the same legal principles, and, with some exceptions,

subject to the same rules. Both may pass by indorsement ; thongh

checks generally pass by delivery ; both are orders drawn for the pay

ment of money, on a third person, and are a substitute in every com

mercial community for cash. They are so universally regarded as

media of exchange, that to restrict their negotiability would Beriously
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affect commercial confidence and impair the facilities of business. We

can not admit the ingenious argument of counsel by whom the distinc

tion has been assumed ; we perceive none in any important particular

upon general principles, and we find none in the books. Whenever a

check has been paid by a banker, drawn upon him, and which has

afterward been discovered to be a forgery, the rule applicable to bills

has been universally applied to such checks.

(Smith vs. Mercer, 6 Taunton, 74; Hall vs. Fuller, 5 B. & C,

750 ; Chitty on Bills, 429 ; Young vs. Grote, 4 Bing., 258 ; Levy vs.

U. S. Bank, 1 Binney, 27 ; City Bank, N. O. vs. Girard Bank, 10

Louis, 562 ; Marsh et al. vs. Small et al., 3 Louis. An. Rep., 402).

It is very strenuously urged that the plaintiffs were not bound to

claim the amount they had paid until they had discovered the forgery.

The check, it will be recollected, was purchased on the 14th Decem

ber, paid the same day, and the defendants were not notified until the

24th that it had been forged. The examination of the authorities

already made by the court, and the conclusion to which it has arrived,

as to the position in which the plaintiffs placed themselves by the

payment of the check, will preclude any further argument as to the

duty of the drawees to examine the signatures of their customers.

The question, however, very properly arises when the notice should

have been given and the check returned to the defendants. It will be

borne in mind that it is in evidence that as between these parties all

mistakes were to be corrected on the same day the checks were paid ;

if they were found to be defective they were returned on that day, and

all errors were rectified. This was the mutual understanding of the

parties, and imposed upon both the duty of examining all checks on

the day they were received, and to communicate at once any discovery

that would affect the relations of either. Their liability to refund for

checks improperly paid was limited to the day upon which the pay

ment was made.

If there had been no such agreement, we should hold that the claim

must have been asserted, and the demand for repayment made, on the

same day. Any other rule would measure the degree of diligence in

giving notice by the circumstances of the case, and that to be deter

mined by mere discretion or perhaps caprice.

In Wilkinson vs. Johnston (3 B. & C, 428), notice was given on

the same day. In Cocks vs. Masterman (9 B. & C, 902, 907), Mr.

Justice Bayley said : " But we are all of opinion that the holder of a

bill is entitled to know on the day when it becomes due whether it is

honored or dishonored, and if he receive the money and is suffered to

retain it during the whole of that day, the parties who paid it can not

recover it back."

(See also Levy vs. Bank United States, 1 Binney, 27 ; Story on

Bills, $ 451).

The situation of the parties would be different where the forged

notes, or checks of third persons, or of other banks, had been re

ceived. Then there would have been no legal payment, as no consid

eration passed, and the question of notice to the party from whom they

were received would be one of time only, to be determined by circum
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stances. This was the ground of the decision in Jones vs. Ryder (5

Taunt., 488), and Bruce vs. Bruce, ib., 495.

The rule is very clearly stated by Judge Parker, in Gloucester Bank

vs. The Salem Bank (17 Mass., 33). "The party receiving such

notes must examine them as soon as he has opportunity, and return

them immediately. If he does not, he is negligent, and negligence

will defeat his right of action. The principle will apply in all cases

where forged notes have been received, but certainly with more

strength when the party receiving them is the one purporting to be

bound to pay ; for he knows better than any other whether they are

his notes or not, and if he pays them or receives them in payment, and

continues silent after he has had sufficient opportunity to examine

them, he should be considered as having adopted them as his own."

But it is said that the strict rule should not be applied here, because

the defendants lost nothing by the delay ; that the moment they pur

chased the check their remedy was gone, as in all probability the

forger immediately fled. The receipt of the money, it is said, did not

alter the situation of the parties, or place the defendants in a better

condition than they held before. This proposition is but a petitio

principii, it involves the propriety of the rule the court has already

adopted, and might well be considered as sufficiently answered and

refuted. But it may well be asked, if we should permit the inquiry, is

there not a full reply to the question in the facts of the case ? Can it

be said with any certainty, that if notice had been given on the same

day the check was paid, the culprit might not have been secured ? At

any rate the probability of his arrest would have been stronger than if

the knowledge of the fraud had been postponed, and opportunity

thereby given for escape ; the chances of detection would certainly

decrease with the delay.

We think there is no propriety in discussing the question whether

the defendants might or might not have suffered by the postponement

of the notice ; it is sufficient that no notice was given. It is the set

tled law that " the death, bankruptcy, or known insolvency of the

maker or acceptor, or his being in prison, do not constitute an excuse

to give due notice of non-acceptance or non-payment. It is no excuse

that the chance of obtaining any thing upon the remedy over was

hopeless ; the parties are entitled to have that remedy offered to them,

if it is not, the law says they are discharged." (Chitty on Bills, 482,

483).

Some confusion has occurred in blending the case where the indorse

ment is forged, and that in which the name of the drawer or maker is

counterfeited ; and many of the elementary writers permit the notes

to their text to be filled up with contradictory authorities, thereby sus

taining no principle, much less describing the obvious difference that

exists between cases so clearly distinguishable from each other. It is

»ery clear that the holder who traces his title through a forged indorse

ment, can not be protected, though he may have been paid the amount

of the bill by the drawee or acceptor. A bona-fide purchaser even of

such a bill would acquire no right ; he would be regarded as in mu

tual mistake with the payee as to the genuineness of the indorsement,
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and be compelled to refund if he had been paid. There can be no

analogy drawn from this state of facts, to affect in any degree the

relations between parties situated like the plaintiffs and defendants in

this suit.

(Chitty on Bills, 286, 430 ; Canal Bank vs. Bank of Albany, 1 Hill,

291 ; Talbot vs. Bank of Rochester, ib., 295 ; Story on Bills, § 309).

We have thus considered the various questions submitted for our

consideration. We have been relieved of much labor by the ability

and clearness with which the counsel for both parties have stated and

argued their several propositions. The case is important, not only as

to the amount in controversy, but also in the many very interesting

principles its decision necessarily involves. It is but just that the

law should be known, and when it is known promptly administered.

There should be no doubt where the business of the mercantile com

munity may be so vitally affected by ignorance of the rule or a want

of confidence in its adoption by the court. It is our duty, then, to de

clare what the law is, to vindicate its certainty by adhering to its spirit

and meaning.

The plaintiffs must be called and a judgment of non-suit entered.

Fox & Walker for plaintiffs ; Worthington & Matthews for defendant.

FRAUDULENT BILLS AND CHECKS.

The importance attached to the recently decided case of Ellis 6f

Morton vs. The Ohio Life S. Trust Co., at Cincinnati, has induced us

to obtain a copy of the opinion of the court as rendered by Judge Sto-

rer. It will be found that in reviewing the case and the points urged

by the counsel on both sides, the court has referred to all the important

or leading cases contained in the English and the United States Re

ports that may be considered as similar cases or that have a bearing

upon the present one.

As our readers are not presumed to have at hand the numerous law

reports or cases referred to in the preceding case of Ellis c\ Morton

vs. The Ohio Life iS. Trust Company, we have thought it advisable to

publish a summary of these cases. The American cases of this char

acter have been decided in the New York, Massachusetts, Vermont,

and Louisiana courts, and in the supreme court of the U. S. We

now proceed to give the main points decided in the cases quoted in

the opinion of the superior court of Cincinnati, including those of the

English as well the American courts.

SUMMARY OF CASES.

English Cases.—1. Young vs. Grote ; 2. Snow vs. Peacock;

3. Beckwith vs. Corrall ; 4. Slater vs. West ; 5. Arbauin vs. Ander

son ; 6. Goodman vs. Harvey ; 7. Uther vs. Rich ; 8. Foster vs. Pear

son ; 9. Bramah vs. Roberts; 10. Price vs. Neal ; 11. Wilkinson vs.

Lutwidgc ; 12. Jenyns vs. Fowler; 13. Bass vs. Clive ; 14 Smith vs.
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Mercer; 15. Jones vs. Ryde ; 16. Bruce vs. Bruce; 17. Smith vs.

Chester; 18. Lickbarrow vs. Mason ; 19. Wilkinson vs. Johnson ; 20.

CooA vs. Masterman ; 21. C?i7Z vs. Cubit ; 22. Dawn vs. Hailmg ; 23.

Hall vs. Fuller; 24. Lawson vs. Wejfo/i ; 25. Crook vs. Jadis ; 26.

Backhouse vs. Harrison.

American Cases.—1. £e»y vs. TJanA 17. <S. ; 2. jBoni Lr. S. vs.

ZJanA: ■S/a<c of Georgia ; 3. Gloucester Bank vs. Salem Bank ; 4. Bank

of St. Albans vs. Farmers 6, Mechanics' Bank ; 5. /JanA of Commerce

vs. Union Bank, N. Y. ; 6. Goddard vs. Merchants' Bank ; 7. Marsh

vs. SmaM; 8. City BanA, TV. O. vs. Gt'rard TJanA ; 9. i/erf Co. vs.

Schultz ; 10. Powell vs. Jones; 11. Talbot vs. BanA of Rochester;

12. Canal Bank vs. BanA of Albany; 13. Cone vs. Baldwin; 14.

WAtifZcr vs. Guild; 15. iioms vs. Otterback ; 16. Weisser vs. North

River Bank, N. Y.

I. Checks in Blank.

Young vs. Groie and others, 4 Bingham's Reports, 253. In this

case a customer of a banker delivered to his wife certain printed

checks signed by himself, but with blanks for the sums, requesting his

wife to fill the blanks up according to the exigency of the business.

She caused one to be filled up with the words fifty pounds two shil

lings : the word fifty being commenced with a small letter and placed

in the middle of the line. A clerk of the party altered it by insertmg

the words three hundred before the fifty, and the figure 3 between the

£ and the 50.

Before the English court of common pleas, 1827, it was held (the

bankers having paid the check) that the loss must fall upon the bankers.

II. Stolen Bank-note.

Snow and others vs. Peacock and others, 2 Carrington & Payne's

Nisi Prius (1827). If a banker in a small market-town change a

£500 bank-note for a stranger without any further inquiry than merely

asking his name, he' is liable in trover to a party from whose posses

sion such a note had been unlawfully obtained ; and the question in

such case is, not whether there was an honest holding on the part of

the banker, but whether, under the circumstances, there was a want of

due caution on his part. The plaintiff, however, in such case, must

show that he has done every thing which in reason he ought. In

this case a dividend warrant was paid into a bankers' by a customer.

The bankers sent it by a porter of the house to the Bank of England,

to get cash for it : he returned without the money, saying he had been

robbed of it. Held, by the court (the porter being dead), that proof

of those facts was sufficient evidence of possession on the part of the

bankers to enable them to maintain trover for a £500-note against a

party into whose hands it had come under circumstances which would

not entitle him to retain possession of it.

///. Stolen Bill of Exchange—Failure of Notice.

Beckwith vs. Corrall and others, 2 Carrington & Payne's Nisi Prius.
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If a party possess himself of a stolen bill or note improperly, a demand

and a refusal are not necessary previous to an action of trover brought

for its recovery by the loser. This was an action on a lost bill of ex

change for £33 2s.

Held, if a party be robbed of a negotiable security eight days before

it is payable, and he does not give notice of his loss till the end of

seven days, and then only to the payer, but gives no notice of any kind

to the public, he does not use due diligence, and can not recover in

trover against a party who discounted such security six days after the

loss.

And in such case, the questions proper for the jury are, first, whether

the plaintiff has used due diligence, and then whether the defendant

has acted with due caution—unless there should be reason to suspect

that the defendant knew when he discounted the security that it had

been obtained by means of a felony : in which case the conduct of the

plaintiff may be left out of the question.

IV. Stolen Bill of Exchange—Want of Inquiry.

Slater and others vs. West, 3 Carrington & Payne, 325 (1828). A

trader in London took a bill of exchange in part payment for goods, of

a person representing himself to be a tradesman from the country, and

to have been recommended by a customer, and sent the goods, in con

sequence of an order from the buyer to a public-house, which was not

a booking-office, without making any inquiries except as to the respect

ability of the acceptor. The bill turned out to have been stolen, and

in an action by the trader against the acceptor the defendant had a

verdict, on the ground that the plaintiff had taken the bill out of the

ordinary course of trade, and under circumstances which ought to

have excited his suspicion.

V. Accommodation Bill—Want of Consideration.

Arbouin vs. Anderson, 1 Queen's Bench, 498 (1841). Assumpsit

by indorsee against acceptor of a bill of exchange alleged to have

been indorsed by R., the drawer, to M., and by M. to plaintiff.

Plea that the bill was for the accommodation and at the request of

M., and without any consideration or value drawn and indorsed by R.,

and accepted by defendant, and that there never was any consideration

or value for the drawing or indorsing by R. or the accepting by de

fendant, or for either of them paying the bill, or for M. indorsing or

paying.

Replication, that the bill was indorsed by M. in blank and that after

ward, and before the bill was due, namely, on etc., A. & B., who then

appeared to be, and whom plaintiff then believed to be, the lawful hold

ers of the bill and entitled thereto, delivered the same to plaintiff for a

good consideration, and for value, namely, for the amount of the said

bill, and plaintiff then received the same for such good consideration,

and without notice of the premises in the plea mentioned.

Held, on special demurrer, that the replication made out sufficient

title in the plaintiff, if it showed that he received the bill bona fide

vol. II.—44
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from persons who were the holders, nothing to the contrary appearing,

and that the replication did, in effect, show such a receipt from the

holders, and was well enough pleaded in confession and avoidance.

Qutere, whether the plea was good, as it did not show that the

plaintiff gave no consideration. Per Wightman, J., it was bad on

special, and semble on general demurrer.

On argument of a demurrer, the paper books must state the points

intended to be made on each side. The party whose pleading is de

murred to can not argue that a prior pleading of the opposite party is

bad, unless his paper book states the point, although the objection

would be available on general demurrer.

VI. Failure of Consideration—Gross Negligence.

Goodman vs. Harvey and others, 4 Adolphus & Ellis, 870 (1836).

In giving notice of non-payment to the drawer of a foreign bill, resi

dent abroad, it is sufficient to inform him that the bill has been pro

tested without sending a copy of the protest.

In an action by the indorsee of a bill who has given value, if his

title be disputed on the ground that his indorser obtained the dis

count of such bill in fraud of the right owner, the question for the

jury is, Whether the indorsee acted with good faith in taking the bill ?

The question whether or not he was guilty of gross negligence is im

proper. Gross negligence may be evidence of mala fides, but is not

equivalent to it.

VII. Bill of Exchange—Failure of Consideration.

Uther vs. Rich, 10 Adolphus & Ellis, Queen's Bench Reports, 784

(1839). To assumpsit on a bill t>f exchange, drawn by defendant,

indorsed by him to H. and by H. to plaintiff, defendant pleaded that he

indorsed in blank and never delivered the bill to H., but delivered it

to L. who, till H. became possessed, held it for the sole use of defend

ant and for the specific purpose that he, L., should get it discounted

for and pay the proceeds to defendant ; that L. fraudulently and in

violation of good faith, and contrary to the said purpose, delivered the

bill to H. ; and H. took it without discounting for defendant, contrary

to the said purpose, and in breach and violation thereof ; to wit, for the

purpose and under color and pretense of securing an alleged debt from

L. to H. ; that H. was not bona-fide holder for value or consideration ;

and that defendant never had received consideration or value from L.,

or H., or plaintiff, or any other, for the indorsing or payment of the

bill replication de injuria.

Held, that on this issue the question as to plaintiff was, whether he

gave any value for the bill, and that if he did, he was entitled to the

verdict, though the circumstance of the fraud alleged might in other

respects be true, and the plaintiff privy to them, for that the denial of

his being a bona-fide holder for value, as here worded, did not raise the

question of his privity to the fraud.
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VIII. Bills of Exchange as Collateralsfor Advances.

Foster vs. Pearson, 1 Crompton, Meeson & Roscoe, 849 (1835).

W. & P., brokers in London, had in their possession bills of different

customers to the amount of nearly £3,000, which had been left with

them to raise money upon. They mixed these bills with others of

their own to about the same amount, and deposited the whole with F.,

who were merchants and capitalists, for an advance of .£3,000 then

made, and for a preceding advance, made a few days before, on a prom

ise to bring bills. Evidence was given that it was usual and cus

tomary for bill-brokers in London to raise money by a deposit of their

customers' bills in a mass, and that the bill-broker alone was looked to

by the customer who gave the bill-broker dominion over the bill.

In an action brought by F., on one of the bills, against one of the

customers, who was a party to the bill, the judge left it to the jury to

say whether F., the plaintiffs, took the bills from W. & P., the bill-

brokers, with due care and caution, and in the ordinary course of busi

ness ; and the jury being of opinion that they had so taken the bills,

found a verdict for the plaintiffs. Held, that the defendant, the cus

tomer, could not complain of such summing up, and that the court would

not disturb the verdict.

In another action arising out of the same transaction, and which was

an action of trover brought by one of the customers (who was himself

also a bill-broker) against F. to recover the value of some of the bills,

the judge directed the jury that the principle laid down in Haynes vs.

Foster, that a bill-broker who receives a bill from a customer to pro

cure it to be discounted, had no right to mix it with the bills of other

customers, and to pledge the whole mass as a security for an advance

of money, and still less had no right to such bill as a security or part

security for money previously due from him, was to be taken by them

as the general law ; but that, notwithstanding such general rule of

law, the parties might contract as they thought proper, and he left it to

the jury to say whether the usage set up by the defendants as to the

course of dealing in such cases was established to their satisfaction,

and if so, whether they thought that the plaintiff, who was a bill-broker

himself, had contracted with reference to that usage ; and the jury

having found for the defendants, the court refused to disturb the

verdict.

A bill-broker is not a person known to the law with certain pre

scribed duties, but his employment is one which depends entirely upon

the course of dealing ; his duties may vary in different parts of the

country, and their extent is a question of fact to be determined by the

usage and course of dealing in the particular place.

Semble that the old established rule of law, " that the holder of

bills of exchange indorsed in blank, or other negotiable securities

transferable by delivery, can give a title which he does not himself

possess, to a person, taking them bona fide for value," is not to be qual

ified by treating as essential that the person so taking them should

take them with due care and caution ; but that the person taking them

bona fide for value, has good title, though he take them without care
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or caution, except so far as the want of such care and caution may

affect the bona fides and honesty of the transaction.

IX. Fraudulent Negotiation—Failure of Consideration.

Bramah vs. Roberts, 1 Bingham's New Cases, 469 (1835). To a

plea by the acceptor of a bill of exchange that it was to the knowledge

of the holder negotiated by fraud, and that no consideration was given

for the indorsement to the holder, it is sufficient for the holder to reply-

generally that he had no notice of the fraud, and that the bill was in

dorsed to him for a good consideration.

X. Forged Bill paid by Drawee.

Price vs. Neal, 3 Burrows, 1354 (1762). Where a forged bill of

exchange has been accepted and paid by the drawee, he can not re

cover the money back from the indorsee to whom the drawee paid it.

XI. Bill of Exchange—Proof of Acceptance.

Wilkinson vs. Lutwidgc, 1 Strange's Exchequer, 648. In an action

against acceptor of a bill of exchange the holder need not prove the

hand of drawer. The chief justice was of opinion that the proof of

an acceptance was a sufficient acknowledgment on the part of the ac

ceptor, who must be supposed to know the hand of his own corre

spondent.

XII. Bill of Exchange—Handwriting of Drawer.

Jenys vs. Fowler, 2 Strange, 946. In an action by the indorsee of a

bill of exchange against the acceptor, it was held not to be necessary

to prove the hand of the drawer ; and the plaintiff rested on the proof

of the acceptance.

XIII. Bill of Exchange—Signature of Firm.

Bass vs. Clive, 4 Maulo & Selwyn, Nisi Prius, 13 (1815). A bill

of exchange drawn in this form, " Pay to our order," etc., signed in

the name of two persons and Co., and accepted by defendant, may be

declared upon by the indorsees as a bill drawn by an aggregate firm,

and if it be proved that the firm consists of onlv one person, yet it is

not a variance.

XIV. Forged Acceptance of Bill of Exchange.

Smith vs. Mercer, 6 Taunton, 76 (1815). The defendants took a

bill, accepted payable at the plaintiffs, who were the drawee's bankers,

and indorsed it to their [the defendants'] agents, to whom the plain

tiffs paid it when due, and seven days after sent it as their voucher to

the drawee, who apprised thorn that the acceptance was forged. Held,

by three against Chambre J., that the plaintiffs could not recover from
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the defendants the amount which they had thus paid on the forged

acceptance. ,

XV. Discount of a Forged Bill by a Broker.

Jones vs. Ryde, 5 Taunton, 488 (1814). A person who discounts a

forged navy bill for another who passed it to him without knowledge

of the forgery, may recover back the money as had and received to

his use upon failure of the consideration.

So a person who receives forged bank-notes in payment.

XVI. Forged Government Bill.

Bruce vs. Bruce, 5 Taunton, 495 (1814). A similar case to Jones

vs. Ryde was argued on a subsequent day in this term, on the forgery

of a victualing bill, which the victualing officer, on whom it was

drawn, had paid before the forgery was discovered ; and Pell, Serg't.

contended that circumstances identified the case with Price vs. Neal,

3 Burr., 1354. But the court held it was distinguishable from that

case, but not from Jones vs. Ryde.

XVII. Bill of Exchange—Proof of Indorsement.

Smith vs. Chester, 1 Term Reports, 654 (1787). In an action

against the acceptor of a bill of exchange, it is necessary to prove the

handwriting of the first indorser, notwithstanding such indorsement

was on the bill at the time it was accepted.

XVIII. Bill of Exchange—Consigned Goods—Insolvency of

Consignee.

Lickbarrow vs. Mason, 2 Term Reports, 63 (1787). The consigner

may stop goods in transitu before they get into the hands of the con

signee, in case of the insolvency of the consignee, but if the consignee

assign bill of lading to a third person, for a valuable consideration, the

right of the consigner as against such assignee is divested.

There is no distinction between a bill of lading indorsed in blank

and an indorsement to a particular person.

XIX. Bill paid by Mistake—Entitled to Recovery.

Wilkinson vs. Johnson, 3 Barnwall & Cresswell, 428 (1824). Cer

tain bills of exchange purporting to have, among others, the indorse

ment of H. & Co., bankers, of Manchester, were presented for pay

ment in London, at a house where the acceptance appointed them to

be paid.

Payment being refused, the notary who presented them took them

to the plaintiff, the London correspondent of H. & Co., and asked them

to take up the bill for their honor. He did so, and struck out the in

dorsements subsequent to that of H. & Co., and the money was paid

over to the defendants, the holders of the bills. The same morning it

was discovered that the bills were not genuine, and that names of the
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drawer, acceptor, and H. & Co., were forgeries. Plaintiff imme

diately sent notice to the defendant, and demanded to have the money

repaid. This notice was given in time for the post, so that notice of

the dishonour could be sent the same day to the indorsers. Held, that

the plaintiff having paid the money through a mistake, was entitled to

recover it back, the mistake having been discovered before the defend

ant had lost his remedy against the prior indorsers. Held, secondly,

that the rights of the parties were not altered by the erasure of the

indorsements, that having been done by mistake, and being capable of

explanation by evidence.

XX. Forged Bill paid—Failure to Notify—Non-recovery.

Cook vs. Masterman, 9 Barnwall & Cresswell, 902 (1829). A bill

purporting to have been accepted by A. was presented for payment to

his banker on the day when it became due. The latter believing it to

be the genuine acceptance of A. paid the amount; but on the follow

ing day, having discovered that the acceptance was a forgery, they gave

notice of that fact to the party to whom they had paid the bill, and re

quired him to return the money. Held, that the holder of the bill is

entitled to know, on the day when it becomes due, whether it is hon

ored or dishonored, and that as no notice of the forgery had been given

on the day the bill became due, the parties who had paid the money

were not entitled to recover it back.

XXI. Stolen Bill of Exchange—Want of Caution.

Gill vs. Cubitt, 3 Barnwall & Cresswell, 460 (1824). Where a

bill of exchange was stolen during the night, and taken to the office of

a discount broker early in the following morning by a person whose

features were known, but whose name was unknown to the broker, and

the latter being satisfied with the name of the acceptor, discounted the

bill according to his usual practice, without making any inquiry of the

person who brought it—Held, that in an action on the bill by the

broker against the acceptor, the jury were properly directed to find a

verdict for the defendant, if they thought that the plaintiff had taken

the bill under circumstances which ought to have excited the suspicion

of a prudent and careful man ; and they having found for the defendant,

the court refused to disturb the verdict.

XXII. Lost Check—Want of Caution.

Down vs. Hailing, 4 Barnwall & Cresswell, 330 (1825). The

owner of a check, drawn upon a banker for £50, having lost it by

accident, it was tendered five days after the date to a shopkeeper, in

payment of goods purchased to the value of £6 10s., and he gave the

purchaser the amount of the check, after deducting the value of the

goods purchased.

The shopkeeper the next day presented the check at the bankers, and

received the amount. Held, that in an action brought by the person

who lost the check, against the shopkeeper, to recover the value of
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the check, the jury were properly directed to find for tne plaintiff if

they thought the defendant had taken the check under circumstances

which ought to have excited the suspicion of a prudent man. Held,

secondly, that the shopkeeper having taken the check five days after it

was due, it was sufficient for the plaintiff to show that he once had a

property in it without showing how he lost it.

XXIII. Bank Check—Fraudulent Alterations.

Hall vs. Fuller, 5 Barnwall & Cresswell, 750 (1826). Where a

check drawn by a customer upon his banker for a sum of money de

scribed in the body of the check in words and figures, was afterward

altered by the holder, who substituted a larger sum for that mentioned

in the check, but in such a manner that no person in the ordinary

course of business could observe it, and the banker paid to the holder

this larger sum—Held, that he could not charge the customer for any

thing beyond the sum for which the check was originally drawn.

XXIV. Lost Bill—Recovery.

Lawson and others vs. Weston and others, 4 Espinasse, 56 (1801).

If a bill has been lost, and the loser has advertised it in the newspa

pers, and it is discounted for the person who found it, and so came

fraudulently by it, this entitles the person discounting it to recover the

amount, if done bona fide and without notice of the way by which the

holder became possessed of it.

XXV. Fraudulent Negotiation—Accommodation Bill.

Crook vs. Jadis, 5 Barnwall & Adolphus, 911 (1834). In an action

by the indorsee against the drawer of an accommodation bill, which

had been fraudulently disposed of by the first indorsee, and afterward

discounted by the plaintiff, it is no defense that the plaintiff took the

bill under circumstances which ought to have excited the suspicion of

prudent men that it had not been fairly obtained : the defendant must

show that the plaintiff was guilty of gross negligence. This was an

action on a bill of exchange dated May 23, 1831, for £1,000, accepted

by Lord Foley. The defense was, that it was a mere accommodation

bill, and had been issued by the defendant to a bill-broker to get dis

counted, and that the latter had fraudulently negotiated it for his own

use. Judgment for plaintiff.

XXVI. Lost Bill of Exchange—Fraud.

Backhouse vs. Harrison, 5 Barnwall & Adolphus, 1106 (1834). To

an action by an indorsee against the indorser of a bill of exchange,

who had lost the bill by accident, it is a good defense that the plaintiff

took the bill fraudulently, or under such circumstances that he must

have known that the person from whom he took it had no title ; or that

the plaintiff was guilty of gross negligence in taking it. But it is no

defense that he took it under circumstances in which a prudent and
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cautious man would not have taken it. Action on two bills of ex

change which were dropped by a lady into the canal and much dis

figured thereby, but which were discounted for a stranger who could

not write his name, and had to make his mark in lieu of indorsement.

Judgment for plaintiff.

AMF.RICAX CASES.

/. Bank Check—Forgery.

Levy vs. Bank U. S., 1 Binney's Pennsylvania Reports, 27 (1801).

The entry of a check as cash, made by a bank in the private bank

book of the holder, is equivalent to payment ; and if the check is a

forgery, of which the holder was ignorant, the bank must support the

loss. It seems that the acceptor of a forged bill is bound to pay it,

not upon the principle that his acceptance has given a credit to the

bill, but because it is his duty to know the drawer's handwriting,

which he is precluded from disputing. If a forged check is credited

as cash in the holder's bank-book, and afterward, upon being informed

of the forgery, and under a mistake of his rights, he agrees that if the

check is really a forgery it is no deposit, he is not bound by the agree

ment.

II. Forged Bank-bills.

Bank U. S. vs. Bank of the State of Georgia, 10 Wheaton's U. S.

Supreme Court Reports, 333 (1825). In general, a payment received

in forged paper, or in any base coin, is not good ; and if there be no

negligence in the party, he may recover back the consideration paid

for them, or sue upon his original demand.

But this principle does not apply to a payment made bona fide to a

bank in its own notes, which are received as cash, and afterward dis

covered to be forged.

In case of such a payment npon general account, an action may be

maintained by the party paying the notes, if there is a balance due

him from the bank upon their general account, either upon an instmul

comput assent, or as for money had and received. [See Bankers'

Mag., vol. ii., p. 280.

///. Genuine Bank-bills—Forged Signatures.

Gloucester Batik vs. Salem Bank, 17 Mass., 33 (1820). Where a

banking company paid notes on which the name of the president had

been forged, and neglected for fifteen days to return them, it was held

that they had lost their remedy against the person from whom the

notes had been received.

IV. Bank Check—Forgery.

Bank of St. Albans vs. Farmers Mechanics' Bank, 10 Vermont,

141 (1838). Where a forged check, purporting to be drawn by a cus

tomer on a bank where such customer keeps a deposit, is paid at

such bank to an innocent holder, who paid a valuable consideration for
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it, and who had no knowledge of the forgery, such bank can not re

cover of such holder the amount so paid.

If such check is purchased by another bank in good faith, and is

received in the course of business by the drawee, and passed to the

credit of the bank that purchased it, and notice of the forgery is not

given the bank so purchasing it until two months afterward, the bank

on which the check purported to have been drawn thereby makes the

loss its own.

In such a case, notice of the forgery should be immediately given to

entitle the drawee to a recovery.

V. Altered Bill of Exchange.

Bank of Commerce vs. The Union Bank, N. Y., 3 Comstock's Re

ports N. Y. Court of Appeals, 230 (1850). The drawee of a bill of ex

change, it seems, is presumed to know the handwriting of the drawer.

And the payment of a bill by a drawee is ordinarily an admission of

the drawer's signature, which he is not afterward, in a controversy

between himself and the holder, at liberty to dispute.

And, therefore, if the drawer's signature is on a subsequent day dis

covered to be a forgery, the drawee can not compel the holder, to

whom he has paid the bill, to restore the money, unless the holder bo

in some way implicated in the fraud.

But the reason of the rule fails, and the rule itself does not apply,

where the forgery is not in counterfeiting the name of the drawer, but

in altering the body of the bill.

A bank in New Orleans drew a bill at sight upon the plaintiffs' bank

in New York for $105, payable to " J. Durand." After it was issued,

the bill was fraudulently altered to a bill for $1,005, payable to J. Ben-

net, and indorsed with that name. The plaintiffs, at sight, paid the

bill to the defendants' bank in New York, which had received it for

collection from a bank in Charleston. Held, that the plaintiffs, on

ascertaining the forgery, were entitled to recover back the money, the

jury having found that they were not guilty of any negligence in' not

discovering the forgery before paying the bill, and notice of the forgery

having been given as soon as discovered.

Money paid by one party to another, through a mutual mistake of

facts in respect to which both were equally bound to inquire, may be

recovered back.

VI. Forged Bill paid Supra-Protcst.

Goddard vs. The Merchants' Bank, 4 Comstock's N. Y. Reports,

147 (1850). The drawee of a bill is bound to know the handwriting

of the drawer ; and if he pays the bill to a bona-fide holder, he can not

recover the money back, although the bill turns out to be a forgery.

And the same rule applies in general, it seems, to a party who inter

venes and takes up a protested bill for the honor of the drawer. If he

pays the bill after seeing it, he is concluded by the act, and can not

recover back the money, although the bill is a forgery.

A forged bill, purporting to be drawn by a bank in Ohio, was pre
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sented to the drawees in New York, and payment refused on Saturday,

for want of funds of the drawers. On Monday following, the plamtiff,

on being informed of the matter, called at the office of the notary who

had the bill for protest and notice, and left his check for the amount,

in order to take up the bill for the honor of the drawers. In conse

quence of the absence of the notary from his office he did not see the

bill, but left word to have it sent to his place of business. The notary,

on the same day, delivered the check over to the holder of the bill, but

did not send the bill to the plaintiff. The plaintiff called again the

next day at the office of the notary, and on being shown the bill, ascer

tained and pronounced it to be a forgery. Held, that under the cir

cumstances the plaintiff was not chargeable with negligence, and that

he was entitled to recover the money he had paid, on the ground of

mistake.

And although in consequence of the omission on the part of the

plaintiff sooner to declare the forgery, the notices of protest were not

sent out until Tuesday, when it was too late, yet held, that this was

no defense to the action. The defendant, who held the bill for col

lection merely, needed no recourse to any other party, and the payee

who forged the bill was answerable to the owner without notice of the

dishonor.

VII. Stolen Bill of Exchange.

Marsh et al. vs. Stnall et al., 3 Louisiana Annual Reports, 402

(1848). Where a check on a bank is received in payment during

banking hours of the day on which it was drawn, in the usual course

of business, and under circumstances not calculated to excite suspi

cion, and no negligence is shown from which bad faith can be inferred,

the holder may recover the amount against the drawer, though the

check was lost by, or stolen from, the real owner.

VIII. Bill paid Supra-Protcst—Damages.

City Bank, New Orleans vs. Girard Bank, Philadelphia, 10 Louis

iana Reports, 562 (1837). Where a bill is paid supra-protest, for the

honor of the drawer, he can only recover of the drawee the costs of

protest for non-acceptance.

Where an agreement contains a dissolving condition on notice given

by one of the parties, and before the expiration of the notice, the other

desiring to continue it proposes some new modifications which are

accepted by the adverse party two days after the notice to dissolve

had expired—Held, that this was a waiver of his right of considering

the agreement at an end, and that he was bound for a bill drawn in

the mean time, under the agreement.

The obligation on the drawee to pay a check and a bill of exchange

is the same. Both contain a request from the drawer to the drawee,

to pay a sum of money to a third person, in whose favor the check or

bill is drawn.

When there is no question of fact, and the sole question being the

construction of an agreement or written instrument, of which the court
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is the legitimate judge, although the verdict be set aside, the case will

not be remanded for a new trial.

The acts of the legislature giving damages on protested bills and

notes only relate to those due by the drawers and indorsers, and

are silent in regard to those which are claimed from drawees and

acceptors.

But when damages are claimed by the drawer from the drawee,

who was bound to honor the draft, the latter must indemnify the for

mer for the damages resulting from the dishonor, that is, whatever he

has had to pay the holder.

Herf 6, Co. vs. Shultz et al., 10 Ohio Supreme Court Reports, 263

(1840). In a capias ad respondendum, the insertion of the mere initial

letters of the plaintiff's Christian name is a fatal defect in the descrip

tion of the person.

In or about the sum of $4,930, in an affidavit to hold to bail, is not

sufficiently certain. The amount sworn to in the affidavit must be in

dorsed on the writ.

The supreme court do not allow the writ of certiorari before a final

disposition of the cause in the court below.

Powell vs. Jones, 12 Ohio, 35 (1843). Whenever it appears in the

progress of a trial that the plaintiff is not entitled to maintain his

action, the court may interpose and direct a non-suit, although the same

objection appears on the face of the declaration, and might have been

An action may be maintained before a justice of the peace by scire

facias, against a constable, for a false return upon mesne process. A

justice of the peace has jurisdiction of such cases under the statute.

Talbot vs. Bank of Rochester, 1 Hill's N. Y. Supreme Court Re

ports, 295 (1841). T., the owner of a certificate of deposit in the

Bank of L., payable to order, caused it to be indorsed with directions

that it should be paid to W. & Co., and then transmitted it to them by

mail, though without their knowledge or request. It never reached

W. & Co., but was stolen on its way, and their names forged upon it,

after which it came to the defendants' hands in the ordinary course of

business, who collected the money on it, supposing themselves to be

the owners. Held, that T. had an election, either to sue the defend

ants in trover, as for a conversion of the certificate, or to recover the

amount in an action for money had and received.

And though the Bank of L. had been guilty of laches in apprising

the defendants of the forgery after the payment of the certificate—Held

that this constituted no defense against T.'s claim, however the matter

night stand as between the defendants and the bank.

IX. Informal Specification.

X. Non-Suit.

XI. Certificate of Deposit—Fraud.
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Under such circumstances a recovery and satisfaction in favor of T

against the defendants would transfer the property in the certificate to

the latter.

The owner of a certificate of deposit who indorses it payable to

another, and sends it to him by mail, but without his knowledge, retains

the property in it until the indorsee receives it.

XII. Bill of Exchange—Forged Indorsement. .

Canal Bank vs. Bank of Albany, 1 Hill's N. Y. Reports, 287 (1841).

The defendants, indorsees of a draft payable to B.'s order, received

the same through several successive indorsements, B.'s name appear

ing as the first ; and, as agents of their immediate indorser, but with

out disclosing their agency, presented it to the plaintiffs, by whom it

was paid. The latter subsequently ascertained that the name of B.

was a forgery, and having notified the defendants of this fact, sued to

recover back their payment. Held, that though the defendants were

innocent of any intended wrong, they had obtained the money of the

plaintiffs on an instrument to which they had no title, and were there

fore bound to refund ; and this though no notice of the forgery was

given till more than two months after they had received the money and

transmitted it to their principal.

Held, also, that the payee was not disqualified by interest from being

a witness for the plaintiffs.

None but the payee can assert any title to a bill, or note payable to

order, without his indorsement.

Semble, that if one accept a draft in the hands of a bona-fide holder,

he will not be allowed after to dispute the genuineness of the drawer's

signature, though he may that of the indorsers, and payment operates

in this respect the same as an acceptance.

Money paid to one party by another, through a mutual mistake of

facts, in respect to which both were equally bound to inquire, may be

recovered back.

Semble, where a drawer of drafts has paid to an innocent holder, on

the faith of a forged indorsement, mere lapse of time in the abstract,

however long, between the payment and notice of the forgery, will not

deprive him of his remedy, even provided he has incurred no unrea

sonable delay after discovery of the forgery.

[Cases relating to the effect of delay in giving notice under these

and similar circumstances commented on, and some of them disap

proved, especially Cocks vs. Mastcrman, 9 Barnwall & Cresswell,

902.]

Where several successive indorsees have advanced money on a draft

payable to order, and it turns out that neither had title, by reason of

the first indorsement being a forgery, each may recover from his imme

diate indorser.

A bank, to which a draft indorsed and sent for the purpose of col

lecting it, as agent of the indorser, and which transacts the business

without disclosing its agency, may be regarded and charged as princi

pal by those with whom it thus deals ; and it will be no answer that it
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is the uniform custom of banks to transact such business without dis

closing their agency.

XIII. Promissory Note—Failure of Consideration.

Cone vs. Baldwin, 12 Pickering's Massachusetts Supreme C. Re

ports, 545 (1832). In an action by the holder against the maker of a

negotiable note, founded on a consideration which failed, the defendant

is not obliged to prove that the plaintiff purchased with full and cer

tain knowledge of the want or failure of consideration ; if the circum

stances attending the transfer were such as to put him upon his guard,

and he made no inquiry into the consideration, he purchased at his

peril.

Where a promissory note, payable to the payee or bearer in nine

months, was, within three or four days from the date, and for a full and

adequate consideration, transferred by the payee to the plaintiffs by

deliver}' merely, the payee saying that the plaintiffs must take it at

their own risk, and that he would not be responsible for it, it was held,

that the circumstances would not justify the jury in finding that the

plaintiffs knew that the note had been obtained by the payee without a

valid consideration or by fraud.

XIV. Promissory Note—Failure of Consideration.

Wheeler vs. Guild, 20 Pickering's Massachusetts S. C. Reports,

545 (1838). Where a person takes a promissory note transferable by

delivery, and not overdue or otherwise apparently dishonored, for a

valuable consideration, in the usual course of business, and without '

actual or constructive notice that the holder has no right to collect or

receive it, his title thereto is valid, notwithstanding it may have been

lost by, or stolen from, the true owner, or deposited with such holder

for a special purpose, without authority to collect or transfer it ; but

otherwise the title of the person so taking the note is not valid as

against the true owner.

So, if a note is paid in full at maturity, by a party liable thereon, to

a person having the legal right to the note in himself by indorsement

and the possession thereof, and the party paying has no notice of any

defect in the title of such holder, the payment will be good.

The plaintiff, who was the holder of a note indorsed in blank, de

livered it to B. & G., who were in partnership as attorneys, to be held

by them as collateral security for the payment of certain debts due

from the plaintiff to B. and G. and other persons ; and the note was

placed among the private papers of G., by whom the business was in

fact transacted. Some time after the payment of the debts so secured,

but before the maturity of the note, the maker paid to B. the amount

due on the note, exclusive of interest,, and took therefor a receipt

signed by B. alone, setting forth that it was in full payment of the

note, and that the note was to be delivered up to the maker. It was

field, that as the note was not in fact delivered up to the maker, and as

the right of B. & G. to transfer and collect the note ceased upon the

payment of the debts for which it was pledged, the payment to B. did
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not operate as a payment and discharge of the note, and that the plain

tiff might, notwithstanding such payment, recover the amount thereof

of the maker.

XV. Promissory Note—Protest—Usage.

Adams vs. Otterback, 15 Howard's U. S. Supreme Court Reports,

539 (1853). Where a note was given in the District of Columbia on

the 11th of March, payable sixty days after date, and notice of its non

payment was given the indorser on the 15th May (being Monday), the

notice was not in time.

Although evidence was given that since 1846 the bank which was

the holder of the note had changed the pre-existing custom and had

held the paper until the fourth day of grace, giving notice to the in

dorser on Monday when the note fell due on Sunday, this was not suf

ficient to establish an usage.

An usage, to be binding, must be general as to place, and not confined

to a particular bank, and in order to be obligatory, must have been ac

quiesced in and become notorious.

i

XVI. Fraudulent Checks*

Weisser, Administatrix, etc., vs. Dennison, President North Rivet

Bank, New York. Before the N. Y. Court of Appeals, 1854. Checks

forged by the confidential clerk of a depositor were paid by a bank,

charged to the depositor in his pass-book, balanced, and with the forged

vouchers, among others, returned to the clerk who examined the

account at the request of the principal, and reported it correct. And

the principal did not discover the forgeries until several months after

ward, when he immediately made it known to the bank.

In an action by the administrator of the depositor to recover the

balance of the deposit, held, that the bank could not retain the amount

of the forged checks ; that the bank paid the checks at its peril, and

the depositor owed it no duty which required him to examine his pass

book or vouchers. The general term ordered a new trial, unless the

plaintiff should consent to the reduction of the judgment to a specified

sum, upon which consent the judgment was to be affirmed for the re

duced amount. The plaintiff consented to the modification, and the

defendant appealed from the judgment. The record not showing what

items the general term rejected, was erroneous by reason of the uncer

tainty. Hut it appearing to the court that the original judgment was

entirely correct, and its reduction an error, it was held, that the re

duced judgment could not be reversed on the defendant's appeal, as

he was not prejudiced either by its reduction or by the uncertainly.

What circumstances will amount to actual or constructive notice of

any defect or infirmity in the title to the note, so as to let it in as a

bar or defense against the holder for value, has been a matter of much

• This cose, being a very recent one, is not quoted In the opinion delivered by Judge Storer ; bos

as applicable to the points at issue, we add it.
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discussion, and of no small diversity of judicial opinion. It is agreed

on all sides that express notice is not indispensable ; but it will be

sufficient if the circumstances are of such strong and pointed charac

ter as necessarily to cast a shade upon the transaction, and to put the

holder upon inquiry. For a considerable length of time the doctrine

prevailed, that if the holder took the note under suspicious circumstances,

or without due caution and inquiry, although he gave value for it, yet

he was not to be deemed a holder bona fide, without notice. But this

doctrine has been since overruled and abandoned, upon the ground of

its inconvenience, and its obstruction to the free circulation and nego

tiation of exchange, and other transferable paper.—Story on Promis

sory Notes, § 197.

DEMURRAGE. LAY-DAYS IN LIVERPOOL. CHARTER-PARTY, ETC., ETC.

[Jonathan Pierson et al. vs. David Ogden. United States District Court, in Admi

ralty, New York, 1854. Before Judge Inokrsoll.]

On the 28th of April, 1851, the respondent chartered the ship Hemi

sphere, then in this port, of the libelants, her owners, for a voyage

from Liverpool to the port of New York. By the charter-party it was

agreed that the ship should receive on board at Liverpool a full cargo

of general merchandise, and not exceeding 513 passengers ; and that

the ship should not be obliged to take on board an amount of iron

exceeding her registered tonnage. The respondent was to provide

water, provisions, and berths, and all other expenses connected with

the passengers, and to pay hospital and commutation fees in New

York, and quarantine expenses. If the ship provided berths, the re

spondent was to pay the usual price for them, and he was to buy the

pa6senger-stores then on board at their value in Liverpool. The lay

days for loading at Liverpool were to be as follows : " Commencing

from the time the captain reports himself ready to receive cargo, fifteen

running lay-days ; and for each and every day's detention, by default

of the respondent or agent, one hundred silver dollars per day to be

paid by respondent."

The libelants now sue to recover the charter money which was

agreed upon at £1,500, the value of the passengers' stores on board,

and seven days' demurrage at Liverpool. The respondent denies that

they are entitled to demurrage, and objects to paying the charter

money, on the ground that the ship did not bring a full cargo.

By the act of 3 and 4 Wm. IV., c. 52, entitled " An act for' the gen

eral regulation of the customs," it is provided, among other things, that

no goods shall be shipped, or water borne to be shipped, on board any

ship in any port or place in the United Kingdom, to be carried beyond

seas, before due entry outward of such ship, and due entry of such

goods, shall be made and cocket granted, nor before such goods shall

be duly cleared for shipment, in manner therein directed, under pain

of forfeiture.

It is also provided that before any goods be taken on board any out
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ward-bound ship, the master shall deliver to the collector or controller

a certificate from the proper officer of the clearance inward of such

ship on her last voyage, and also an account, signed by the master or

his agent, of the entry outward of such ship for the outward voy

age, etc.

If, however, it becomes necessary to lade any heavy goods before

the whole of the inward cargo is discharged, in order to stiffen or bal

last the ship, it is lawful for the collector or controller to issue to the

master what is called a " stiffening note," being a permit to receive

such goods for that purpose. After the whole of the inward cargo is

discharged, the collector issues to the master what is called a "jerk

note," being a permit which authorizes him to receive on board goods

for his outward cargo. >

The Hemisphere set sail from this port soon after the execution of

the charter-party. She arrived at Liverpool in June, and soon after

commenced discharging. On the 24th of June, having discharged a

part of her cargo, her master obtained from the collector a " stiffening

note," authorizing him to receive on board railroad iron only. On the

28th of June all her cargo was discharged, but the "jerk note," author

izing him to receive his outward cargo, was not obtained till the 30th.

Some railroad iron was furnished previous to this, and before July 15

the whole cargo was furnished, consisting of railroad and other iron,

crates, boxes of dry goods, etc., making up a cargo of general mer

chandise. The captain, on the 23d day of June, reported to the agent

of the respondents that he was ready to receive cargo.

The libelants allege that the lay-days commenced on the receipt of

the " stiffening note," on' the 24th of June, which would give them

seven days' demurrage ; while the respondent claims that they did not

commence until the receipt of the "jerk note," on the 30th, in which

case they would be entitled to no demurrage.

The expression in the charter-party is, that the lay-days commenced

" from the time the master reports himself ready to receive cargo."

They do not commence, however, until he has a right to report him

self ready, and he has no such right until the ship is actually ready ;

and she is not ready as long as she is prohibited by law from receiving

cargo, in consequence of the non-performance of certain titings to be

done on her part, and there can be no delay on the part of the char

terer until she has been so made ready.

The construction of that part of the charter-party relating to lay

days is, that the charterer shall have the right to detain the ship, in

order to put on board a cargo of general merchandise, fifteen days after

she shall have been placed at his disposal, and not detained on busi

ness of the owner or prior charterer, and after she shall have been put

in such a condition that he can put on board such a cargo. She was

not detained by the charterer before June 30th, but by the owner for

the purpose of discharging her inward cargo. Till that time no goods

could have been put on board of her except railroad iron. The

respondent was not bound to put any railroad or other iron on board

under the charter-party. He could not put on board a cargo of gen

eral merchandise without putting on board any iron. Till the 30th of
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June, then, she was not ready to receive a cargo of general merchan

dise, and the lay-days do not commence till that time.

This also agrees with the custom of the port of Liverpool, as shown

by the weight of the evidence in the cause.

No delay was occasioned to the ship in consequence of the pas

sengers.

The weight of testimony is, that she was fully and properly loaded,

and the respondent has no ground for claiming that she did not bring

a full cargo.

Nor has he any ground of complaint as to the number of passengers.

The charter-party did not require that 513 passengers should be

brought at all events. A portion of the cargo was so placed between

decks that so many could not have been brought without violating the

act of Congress on that subject. Only 350 berths were provided by

the ship, and none by the charterer ; and only 350 passengers were

tendered to the ship, and these she brought. The agent of the respon

dent did not claim that more berths should be furnished, and thereby

assented that no more passengers should be brought.

The respondent is also, by the terms of the charter-party, liable for

the hospital and commutation fees in New York, for quarantine expen

ses, and for the passenger-stores furnished by the libelant.

Decree, therefore, that the libelants recover the charter money, less

what they have been paid, besides the hospital money, etc., and the

price of the stores, and reference to a commissioner to ascertain the

amount.

For libelant, Mr. Donohue and Mr. Parsons ; for respondent, Mr.

Owen.

LIABILITY OF MUTUAL INSURANCE COMPANIES TO TAXATION.

[ The Mutual Insurance Company of JVew York vs. Joseph Jenkins. In the

Supreme Court (New York) General Term, July, 1834. Before Judges Mitch

ell, Roosevelt, and Clerke.]

The plaintiffs insist that they are not liable to taxation ; and have

brought this action against the tax collector for wrongfully—as they

contend—levying on their property. Corporations, it is admitted, arc

liable to taxation on their capital, but mutual insurance companies,

like the plaintiffs, it is argued, have no capital. This position, seems

to me, is not maintainable either m principle or in the letter of the

law. The word capital, in its general acceptation, and where not

otherwise specially defined, means the stock or fund on which an indi

vidual, or firm, or corporation trades or carries on business. Where

a fixed sum, in a given instance, is especially declared to be the capi

tal, that sum, whether increased by profits or diminished by losses, is

taken as the measure of taxation, not from any principle, but because

such happens to be the wording of the particular act or charter. Such

was the case of the Hank of Utica. All moneyed or stock corporations

deriving an income or profit are liable to taxation on their capital, and,

vol. II.—45
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of course, if that capital be not otherwise limited, on the fund upon

which they do business. A corporation authorized by law to make

insurances, whether on fires or on lives, is a moneyed corporation, and

may make profits, although, eo nomine, it makes no periodical divi

dends. In the Mutual Life Insurance Company, who are the plaintiffs

in this case, every customer, in proportion to the business he brings to

the concern, is a stockholder. His shares, instead of being, as in

ordinary corporations, exact aliquot parts of the common fund, are

graduated to the premiums he may see fit to contribute ; and the com

mon fund or capital, instead of being confined to a fixed invariably

sum, grows with the growth of those premiums, the interest being, in

the first instance, resorted to for the payment of losses. The mere

circumstance that a portion of the common fund is liable to be with

drawn on the happening of a death, does not destroy its character as

capital ; the same result follows from death in the case of a partner

ship between individuals, and from fire or shipwreck, in the case of

an ordinary insurance company. The company themselves, in their

invitations to the public, obviously contemplate their moneys and secu

rities as capital. They speak of the "stability and perpetuity" of

their business, as founded on " an accumulated fund of a million of

dollars, securely invested in bonds and mortgages," etc. And in the

act of incorporation, when directing the investment of the " premiums

received for insurance," it is provided that the real property to secure

such " investment of capital shall in every case be worth twice the

amount loaned thereon." The conclusion then is, " that -the accumu

lated fund," by whatever name it may be designated, is the corporate

property of the plaintiffs, and not the individual property of the stock

holders or contributors, except in the same sense, and with the sanie

qualifications, as the capital of any moneyed corporation not founded

on the mutual principle ; and that the plaintiffs, therefore, are liable

to taxation in respect of such fund, in the same manner as any other

corporation in respect of its capital.

Judgment of special term, for the reasons assigned by the judge

who pronounced the same, affirmed, with costs.

GUARANTORS.

[Henry Green et at. vs. William T. Cutter. In the Superior Court, General

Term, July, 1864. Before Judge Mitchell, Chief Justice ; Judges Roose

velt and Clerke, Associates.]

By the court, Roosevelt, J.—The defendants were guarantors.

They loaned their names as inducements in behalf of their friends to

invite credits which would otherwise have been withheld. Under the

plea of alleged want of due diligence in prosecuting the primary debt

ors, they now seek to escape from the consequences of their engage

ment. At the time the goods whose payment they guarantied were

sold, the purchasers resided and did business in Michigan. When
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the purchasers failed to pay, the creditors, who had trusted them,

brought an action in the United States circuit court in Michigan , but

the sheriff or marshal, to whom the process was intrusted, returned

one of the defendants as not found. Although, therefore, the suit was

against both, the judgment was against one. And this judgment, it is

said, merged the joint demand and converted into a claim against one

only, thus, to the prejudice of the sureties, discharging the other debt

or ; whereas, had the creditors brought their suit, as they might have

done, in the state court, the judgment, in virtue of a special state law,

would have been, it is said, against both, and both would have been

held to their joint obligation. The argument, it will be perceived,

assumes that, by the proceeding in the United States court, one of

the debtors was discharged, and that that proceeding was the volun

tary and improvident act of the creditors. And as it is true, in point

of law, that a judgment against one of his two joint debtors, in all

cases and under all circumstances, discharges the other, and that the

other, if afterward used upon the joint demand, may. plead the previ

ous unsatisfied judgment against his associate, as an absolute bar, is

it no reply to such a plea to say that the creditor did not elect, but

was compelled to take judgment, as he did, against the one alone, be

cause the other had absconded ? The doctrine of merger is founded

upon convenience—convenience to the court and convenience to the

parties—upon the consideration that two suits should not be permitted

where one was sufficient. Does this reason apply in favor of a man

who had rendered a joint, and of consequence a single, suit impos

sible ? What right has he, or rather what right could he have, to

complain of double vexation ? Is it possible in such a case for the

creditor to obtain a full remedy except by two suits ? Even with the

aid of a special statute, the court, having no jurisdiction over an absent

party, can render no binding personal judgment against him ; so that,

although in four against two, the recovery in effect, if pursued in that

mode, would be only against one. Wherein as a remedial proceeding,

then, would such a judgment, in the state court, have been more ad

vantageous than the judgment which was recovered in the federal

court ? In either case the record would have shown that the course

of action was a joint demand, and that if an effectual recovery was not

had against both, it was no fault of the plaintiff's. They sued both,

but both were not found. Besides, a federal judgment, in some re

spects, may be preferable to a state judgment. Stay-laws and appraise

ment laws are powerless for it ; and the supreme court of the United

States had decided a decision, which in subsequent cases brought

within their jurisdiction, they were likely to follow, that a separate

judgment against one partner, even where taken without necessity,

was no bar to a subsequent suit against the other. It may be that that

adjudication has since been partially qualified ; yet the reasoning on

which it rests, in all cases of necessity, still remains. At all events,

there can not be a doubt, I think, that a court of equity, in such a case,

would enjoin the defendant from availing himself of such a technical>

bar—in analogy to the practice which allows a bill in equity against

the representatives of a deceased partner, after an unsatisfied judgment
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against the survivor, notwithstanding that it involves the difficulty of

merger and double litigation. Double litigation is an evil ; but like

other evils, if necessary to the attainment of justice, it must be submit

ted to, especially by those whose acts or omissions have created the

necessity. I assume, therefore, that whether the judgment in Michi

gan were in form against two, but in fact against one, or both in form,

and in fact against only one, it would in neither case deprive the par

ties of an efficient remedy subsequently, in some form, against the

other. At all events, the suit, brought in the federal court, being a

bona-fule exercise of a sound discretion, and especially as no actual

loss from that election is either proved or pretended, there is no ground

for charging the creditors with a want of " due and legal diligence.'

The effort made by them to recover of the principal debtors was a

legal effort, and a proper effort, and the only one, as it appears to me.

which they were bound to make. Its fruitlessness is no answer to

the argument. The very fruitlessness, anticipated as possible by all

the parties, was the reason for tendering the guaranty and the motive

for requiring it.

It seems to be assumed—and some judicial dicta have, at times,

given countenance to the idea—that in actions against guarantors all

sorts of technicalities, whether equitable or inequitable, rational or irra

tional, are to be invoked by counsel or encouraged by the court, to

prevent a recovery. For myself, I do not believe that the common

law, which, in its general scope, professes to be founded on common

sense and common honesty, is so inconsistent as to lose sight of these

attributes the moment it approaches the boundaries of suretyship.

What difference is there in principle between soliciting credit for

one's self or soliciting it for one's brother ? • The consideration is the

creditor's parting with his goods on the faith of the engagement, and

the benefit the surety receives, or expects to receive, from obliging his

friend. It is not only a good, but a valuable consideration—as much

so, in every just sense, as if the surety had himself become the pur

chaser. Judgment for plaintiff.

MORTGAGE LIEN. SHERIFF'S SALE.

A mortgage, which is the enrliest lien on s tract of land, and which was given for a part or lb*
purchase money, is not divested by a sale on a subsequent judgment for the balance of the pur
chase money not secured bv the mortgage.

Where a purchaser at sheriff 's sale has bid the full price of properly under the erroneous belief
that the sale would divest all liens, it is the duty of the court to give relief by setting aside the
sale.

SetnbU—Thai such relief may be given by the court even after the confirmation of the sale.

[dimming*' Appeal. Supreme Court of Pennsylvania. Opinion delivered st

Pittsburg, Sept. 13, 1864.]

The opinion of the court was delivered by

Lowrii;, J.—Gibson sold land to A. J. & C. Cummings for $2,400,

and to secure the price of it, he received bonds and a mortgage on the

land sold for $1,900, and a judgment-note for the remaining $500

The mortgage was recorded on the 1st September, 1851, and judg-
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ment was entered on the note the next day, and in February following

judgments were entered also on the mortgage bonds. . Gibson took

out execution on the judgment on the S500 note, and had the land sold

by the sheriff on the 2d September, 1852, and bought it himself for

$2,125, and the sheriff made his return under the act of 20th April,

1846', applying the proceeds first to the mortgage, and then to the

judgment. This being objected to, the matter was referred to an

auditor, who excluded the mortgage from any share of the money ap

plied to the judgment what was sufficient to pay it, and allotted the

balance to the defendants. The court, however, applied it according

to the sheriff's return.

We can not attach any consequence to the fact that judgments were

entered on the mortgage bonds, for the act of 16th April, 1845, § 5;

forbids it. Nor can we say that the mortgage and the judgment on the

$500 note are for the same debt, though they were both given in exe

cution of the same contract. They were, in truth, two debts, differ-

'cntly authenticated and secured ; and the payment of one of them does

not affect the existence or amount of the other. Then the case seems

to be the very one provided by the act of 6th April, 1830, which de

clares that the mortgage shall not be discharged by such sale.

It seems, therefore, that the auditor's report is right, and that the

only difficulty in confirming it arises from the fact, that this would

most manifestly produce a result which no conscientious man can,

without distress, be instrumental in enforcing. It is very plain that

Gibson's bid was made on the supposition that it would be applied to

pay his mortgage as well as his judgment. He supposed that $2,125

was the full price for a clear title, whereas it comes to more than

$4,000, including the mortgage, and the defendants seek to make this

profit out of his mistake.

Must we put the seal of judicial sanction on such an iniquity ?

There is a principle suggested in the case of Bcrgcr vs. Hiester (6

Whart., 210), that might possibly enable us to avoid such a result ; but

we fear that we may mar the simplicity of the law relating to the dis

charge of liens by adopting such an exception, especially since the

act of 1845. But still we are not constrained to allow to the defend

ants this unscrupulous advantage.

We notice that this sale has not yet been confirmed ; and even had

it been, possibly this would not preclude the hearing of an application

to set it aside.- (2 Ves. jr., 52 ; 13 Wend., 224 ; 26 ib., 143 ; 4 Bro.

C. C., 172 ; 1 Judg. Wend., 67 ; 2 Danl. ch. Prac., 1470.)

We do not forget the rule that refuses to bear the allegation of igno

rance of the law as a ground of relief ; but we must be very cautious

in applying this rule to judicial proceedings ; for the whole doctrine

of amendments proceeds upon a partial denial of it, and it is not at all

of absolute obligation in questions of new trial. (18 Wend., 653 ; 1

Bing, 187.)
v A judicial sale is a contract with the court, made as apart of a remedial

process, and certainly the court has a greater power over such contracts

than over any other (1 P. Wms., 747; 1 Green's Ch. R., 216), in

analogy to the control which it has over other parts of its proceedings.
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There are cases wherein it has exercised this control by seltme

aside the sale, because of the mistake of the purchaser in relat;on to

his legal right in the proceeds. (2 Wend., 260 ; 8 Paige, 337.) In

one of our own cases the purchaser was led to believe that he was

buying a complete legal title, discharged of liens, when it was other

wise ; and in relation to this it was said, that, had the purchaser

brought such a case before the court below, he would probably have

been discharged from the purchase, and a resale have been ordered.

(9 S. & R., 404.)

And in a case exactly like the present one, it is said that if the

mortgagee bid for the land under a misapprehension of his right, tb.e

mistake might have furnished a sufficient reason for setting aside the

sale. (14 State R., 383.) And this suggestion is peculiarly proper

in this class of cases, considering the fluctuations that have been tak

ing place in the law. The difference of opinion arising between the

legislature and the judiciary ought not to be allowed to become a snare

for those who have failed to keep up with the alterations of the law, if

we can relieve them without affecting the rule intended to be estab

lished.

There is a very complete remedy in a very ordinary form. We re

verse the decree of the court below, and that leaves the case in the

same condition it was in when the auditor's report was filed. Then

the court below has power to set aside the sheriff's sale and relieve

the plaintiff from his bid, rather than suffer so unconscientious an ad

vantage to be taken. (11 Ves., 57 ; 1 Edw. Ch. Rep., 578; 3 Paige,

97.) We will not help out the wrong by confirming the auditor's

report, because it would be very unjust, and because the discretion in

relation to setting aside or confirming the sale is more properly heard

by the court below.

EXECUTOR'S LIABILITY FOR COSTS. DOCTRINE OF STARE DECISIS

EXPLAINED.

Where an executor or administrator prosecutes a claim of the, estate in good faith, ami fails, he ts
not personally liable for costs.

A general judgment against an administrator plaintiff for costs, is a judgment against the- estate
only : and an execution on such a judgment, issued against him personally, is erroneous.

The case of Ewiny vs. Furns'n, 18 Stale Itep.. 531, examined and overruled.
The doctrine of" stare decisis" considered, explained, and enforced.
The maxim, " communis error fecit jus,'' ia Its relation to the doctrine of "stare decisis."

[Callemler's Administrator vs. The Keystone M. L. Ins. Co. Supreme Court of

Pennsylvania. Opinion delivered at Pittsburg, Sept. 13, 1S54.]

By Lowrie, J.—This case presents the question—Is an administrator

plaintiff personally liable to execution for the several costs of the cause,

on the verdict and general judgment in favor of the defendant ?

This question was decided in the affirmative in the court below, *

and so it was decided in this court in 1850, in the case of Etring vs.

Furness, 13 State Rep., 531, without anything having been said by

the court in vindication of the decision, except that it was " on the

authority of several decisions of this court directly in point."
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We have failed to find any such cases, and none are cited before us,

as supposed to contain such a doctrine, except Show vs. Conway, 7

State Rep., 136 ; Mvntorf vs. Muntorf, 2 Rawle, 180 ; Penrose vs

Pawling, 8 W. & S., 280 ; and these seem to be those alluded to by

the court, and we shall look for the rule there.

It is not in Muntorf vs. Muntorf, for that refers to and appioves the

case of Musser vs. Good, 11 S. & R., 247., which expressly negatives

our present question, and decides only that our rule is different from

the English one in this, that the latter gives no costs at all in such

cases, while ours gives costs against the assets, and not against the

administrator personally.

It is not in Penrose vs. Pawling, for that decides only that an admin

istrator plaintiff, who received his costs paid by the defendant^ on an

appeal from an award, is personally liable for the costs thus received,

if he be finally defeated in the action ; and this admits that he is not

personally liable for the costs generally. What he had personally re

ceived as his costs, to which he was conditionally entitled, he must

personally refund on the failure of. the condition, to wit : on losing the

final judgment. This puts the parties in the final judgment, personally,

in the same relative condition that they were in before the suit began,

and is equivalent to judgment against the assets for the general costs

of the defendant. Such is also the case of McWilliams vs. Hopkins,

1 Whart., 275.

The case of Show vs. Conway professes to be founded, in part, on

the two just considered, and therefore it is not inconsistent with them,

though the syllabus of it is. The defendant did not recover his costs

from the administrator, in that case, by virtue of the judgment, but

under a special decree, founded on testimony specially taken, and

showing that the suit was vexatious, and for this reason the decree

was affirmed here. This, therefore, is merely the affirmance of an

other principle of law that makes an administrator plaintiff liable for

costs, when he is defeated in a wanton and vexatious suit. 7 Wend.,

552 ; 1 Denio., 276 ; 3 Bos. & Pul., 115 ; 5 ib., 72 ; 9 Bing., 754.

And hereby our question is implicitly, yet plainly negatived, notwith

standing some loose expressions that seem to cover a broader principle

than was demanded by the case.

We find, therefore, no support for Ewing vs. Furness, and every

thing against it. And there are other evidences of the law still more

abundant and convincing. The old English statutes, giving costs

against plaintiffs, have always been construed not to apply as against

executors and administrators ; and subject to the modification above

alluded to, we have followed the law as we got it there. The stat.

3 Jac. 1, c. 8, requires bail in error for debt and costs ; but this is held

not to apply to administrators and plaintiffs in error, because they are

•„ not personally liable for either debt or costs. Cro. Jac., 350 ; 4 Mod.,

245. And such, and for the same reason, is the construction of the

terms of appeal from an award under our act of 1810. 5 Binn., 400,

and from Nisi Prius, 2 State Rep., 404.

The English decisions afterward received the sanction of stat. 16

and 17 Car. 2, c. 8 s. 5, which, in requiring bail in error, excepts the
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case of executors and administrators. And this statute was in force

with us until superseded by our more recent statutes to the same effect

in the cases of writs of error and appeals of every kind from courts,

awards, justices of the peace, and under the act of 1846 concerning

bail and attachment.

But the denial of the principle of Eiving vs. Furncjs is much mora

direct and positive in the statutes that forbid justices of the peace to

enter judgment or issue execution against administrators personally

(act of 1810), or that execution issued against them at aH where there is

a deficiency of assets, and requires that the remedy shall proceed in

the orphan's court against the estate of the decedent (act of 1834 con

cerning executors and administrators). With us, therefore, a general

judgment against administrators, whether plaintiffs or defendants, is

always against them officially, and to be paid by them out of the assets,

and not personally. And such being the judgment, such must be the

execution.

Nobody has ever supposed that on a general judgment against a

defendant administrator, who has unsuccessfully resisted a claim

against the estate, he is personally liable for the costs, and we can see

no essential difference in this regard between an unsuccessful prosecu

tion and an unsuccessful resistance of a claim.

Besides this, it is some evidence of what the law is with us, that

our sister states deriving their customs and modes of thinking from the

same source, have the same rule, or the old English one, and so we

find it in New York, 7 Wend., 522 ; 4 Cow., 87 ; New Jersey, 1 Har

rison, 210; South Carolina, 2 Ray, 165; 1 Bailey, 79, 2d, 653;

North Carolina, 1 Murphy, 102; Georgia, Dudley 1; Kentucky, 2

Littell, 387 ; 2 J. J. Marsh, 499 ; Illinois, 3 Scam., 61 ; Alabama, 7,

Alab. 251 ; 10 ib., 600 ; and in Ohio by statute. In Massachusetts, it

is altered by statute.

Surely such an amount of evidence is sufficient to show what the

law is, and to satisfy any reasonable man that there is good reason for

it, and that the decision in Ewing vs. Furness is a mistake, and ought

not to be followed.

Do we violate the doctrine of stare decisis by now correcting the

mistake, and going back to tho well-established doctrine which that

case has disturbed 1 If we do, we commit a greater error than the

one we have felt bound to correct ; for that doctrine, though incapable

of being expressed by any sharp and right defmition, and therefore in

capable of becoming an institute of positive law, is among the most im

portant principles of good government. But, like all such principles,

in its ideal it presents its medial and its extreme aspects, and is ap

proximately defmed by the negation of its extremes.

The conservatism that would make the instance of to-day the rule

of to-morrow, and thus cast society in the rigid molds of positive law,

in order to get rid of the embarrassing but wholesome diversities of

thought and practice that belong to free, rational, and imperfect beings ;

and the radicalism that, in ignorance of the laws of human progress

and disregard of the rights of others, would lightly esteem all official

precedents and general customs that are not measured by its own idio
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syncrasies ; each of these extremes always tends to be converted into

the other, and both stand rebuked in every volume of our jurisprudence.

And the medial aspect of the doctrine stands everywhere revealed

as the only practical one. Not as an arbitrary rule of positive law,

attributing to the mere memory of ca^es higher honor and greater

value than belong to the science and natural instinct, and common fuel

ing of right ; not as withholding allowance for official fallibility, and

for the changing views, pursuits, and customs that are caused by, and
that, indicate an advancing civilization; not as• indurating, and thus

deadening the forms that give expression to the living spirit ; not as

enforcing " the traditions of the elders," when they " make void the

law" in its true sense ; nor as fixing all opinions that have ever been

pronounced by official functionaries ; but as yielding to them the re

spect which their official character demands, and which all good edu

cation enjoins.

The doctrine of stare decisis is, indeed, one of the most important in

the law ; for in its simplicity it expresses man's reverence for civil

authority, and the demand of his nature that it shall be obeyed—and

this feeling is the surest foundation of social order. It is the expres

sion of the people's expectation that all government shall be adminis

tered with great caro and with a reasonable degree of consistency,

and of their confidence that it is so ; and it involves the injunction that

official functionaries shall not for light reasons abandon the expressed

judgments of themselves or their predecessors—especially if any seri

ous embarrassment of public order may be the consequence. It re

gards all governmental, and especially judicial, decisions as the official

representations of the public will in relation to civil rights and duties,

and as being entitled to respect and reverence for this simple reason.

To these feelings and principles we owe official reverence, and we

desire to cherish it as a necessary element of social order and of judi

cial character.

We do not violate it when we declare that a decision made four

years ago, in opposition to all previous legislation and jurisprudence, is

open to correction. We should violate it by declaring that decision

to bo conclusive evidence of the law, and should at the same time an

nounce a judicial heresy, involving the assertion that judicial decisions

are equivalent to positive law, and that courts not only apply the law,

but make it. And how palpable would appear the violation, when it

should be noticed that the case which we establish is without any,

against all precedent.

If it should be said that the principle of the decision in Ewivg vs.

Furness has entered into the customs and practice of the country, then

the claim that it should stand as law would be founded upon a differ

ent principle, expressed in the maxim, communis error facil jus. If such

a custom has arisen in this instance, it has had but a short life, and

secured but a frail title to perpetuity. And surely the fact, that sub

ordinate courts and officers may have been misled by the decision in

some unknown instances in the application of the law, can have no in

fluence in converting the error into a rule of right. Official customs

affect not usually rights themselves, but the means of securing them.
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The case of Ewing vs. Furncss must be regarded as a divergence

from the beaten path of the law, and we can not help to clear a new

track in that direction. It is a plain error, and it is not our duty to

set the stain that mischance has dropped upon the law. The case be

fore us, having followed its lead, must be reversed. The judgment is

against the estate of the decedent, and so must the execution be.

NOTICES OF NEW LAW BOOKS.

A Treatise on the Practice of the N'. Y. Supreme Court,

adapted to the Code of Procedure, by Claudius L. Monell,

Esq. Second Edition, with copious Notes and References to

the Decisions of the Courts and Hooks of Practice, with an

Appendix of Practical Forms. Txoo volumes, 1854-. Banks,

Goukl, S Co., JVcvj York.

This is the most useful work for practitioners that has appeared from

the press since the adoption of our code ; indeed, we do not think any

member of the profession in this state can afford to dispense with the

aid offered by this excellent production of Mr. Monell. It will be

found of almost equal use in all states where codes exist, as they vary

but slightly from the New York practice. From Maine to California

it should have an extensive sale-; and we can safely advise our sub

scribers that such as procure the work will not be deceived as to its

purport. It is correct and comprehensive, giving full instructions for

commencing and conducting suits in pursuance of the requirements of

the law of the present time, and includes an appendix of forms so full,

that it seems a school-boy, or, to say the least, any man of common

understanding could, by consulting its pages, proceed from the begin

ning to the end of an action on special proceeding without committing

errors of form. The volumes contain 1300 large octavo pages ; price,

$9.

For such of his subscribers throughout the country as may desire the

work, the editor of the Law Magazine is willing to purchase and send

it by mail or express, on receipt of the order
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OPERATION OF THE USURY LAWS.

Thb operation of the usury laws in the state of New York has had

for many years a prejudicial effect upon its commercial movements.

They restrict the free use of capital by preventing loans by capitalists

when risks are, as at present, extra hazardous. There are certain times

in commercial history when the loan of money is accompanied with a

greater risk than under ordinary circumstances, and the premium (or

rate of interest) on loans, during a period of financial difficulty, should

be commensurate with such extra hazard.

In nearly all the states of the Union there are statutes against usury,

but the penalties in each state vary, and are not generally so severe as

to interfere with loans at rates beyond those provided by law. Our

own state, New York, exhibits the most severe laws on this subject.

Various efforts have been made by enlightened citizens, by our best

merchants, by our own board of trade, to obtain a modification of the

usury laws, but so far without avail. According to existing statutes

of New York, a violation of these laws involves a loss of all the money

loaned—a forfeiture of the contract. In criminal actions it further

involves a fine not exceeding one thousand dollars, or imprisonment

not exceeding six months, or both.

In New Jersey also the usurious contract is void, and the whole sum

may be forfeited.

In Massachusetts and in New Hampshire the penalty is the loss of

three times the interest taken.

In South Carolina and Georgia the penalty is the loss of all the

interest taken. The same law prevails in Florida, Indiana, Louisiana,

and Mississppi ; while in Iowa, Ohio, Kentucky, and Missouri, the

lender is liable only to the loss of the excess of interest paid.

In Great Britain a more liberal view has been taken of the question

within the past twenty years. In August, 1833, the British parliament

abolished the usury laws so far as they applied to bills of exchange not

having more than three months to mature, namely :

" No bill of exchange or promissory note, payable at or within three

months after date, or not having more than three months to run shall,

by reason of any interest taken or secured, or any agreement to receive

or allow interest, be void ; nor shall the liability of any party to any
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bill be affected by reason of any statute of usury ; nor shall any person

taking more than the present rate of legal interest on such bill or note

be subject to any penalty or forfeiture—any thing in any law or statute

relating to usury to the contrary notwithstanding."

This was the opening wedge to a thorough modification throughout

England, Scotland, and Ireland, of the old and restricted system of

money lending; whereby capitalists would lend if money were plenty;

and refuse if money were scarce.

The operation of the usury laws in England, was, by act of July,

1837, removed from all bills of exchange and notes having less than

twelve months to run ; but the old laws still applied to bonds, mort

gages, and open accounts. Kecently, these restrictions have been

effectually removed, and England now presents to the world a com

mercial community untrammeled by the odious laws known for cen

turies as the usury laws. Enlightened legislation, in the year 1854,

has demonstrated, what was in fact well known before to practical men,

that capital should be set free between the borrower and the lender ;

and if the former can afford to pay fifty per cent, per annum, for

money, the law now says let him pay it.

On the 28th June last, a bill for the entire abolition of the usury

laws was introduced into the House of Commons, by the chancellor of

the exchequer. In his remarks on the subject, he said that the usury

laws were already repealed, except in a single instance, and the measure

was chiefly intended to sweep away a mass of useless legislation.

Tracing the history of the subject, he observed that the great offender

against the usury laws had been the state. The superstitious notions

on the subject, partly Judaic, partly Mohammedan, had disappeared,

and parliament had disposed of the restrictions one by one, until the

only one which remained was that affecting loans of money secured on

real estate. Explaining the great inconvenience which had been

occasioned in Scotland by the existing restrictions in regard to mort

gages on land, and in England in regard to railway debentures, he

observed the usury laws had driven men to an enormous system of

evasion of the law. Let us, he urged, fully recognize free trade in

reference to money, and let those who desired to borrow, obtain money

at the current price of the day.

In moving its second reading, the Marquis of Lansdowne said :

It might be in the recollection of their lordships that great incon

veniences had been experienced from the effect of the laws of usury ;

inconveniences which had presented themselves in so many shapes that,

notwithstanding the prejudice which existed upon this subject, notwith

standing the reputation of the words " usury and usurer," it became a

matter of absolute necessity to relax those laws in some degree from

time to time. At a time when commercial failures to a great extent

had taken place, it had been found that one of the greatest reliefs which

were then experienced, was experienced in consequence of some clauses

having been inserted in the last renewal of the bank charter bill, by

which the bank was enabled to dispense with these laws and to accom

modate persons with money at a higher than the existing rate of interest.

In consequence of this, he had proposed to their lordships a bill with
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respect to bills of exchange, by which the amount of interest allowed

to be taken was indefinitely extended; but he had been induced to

make that, in the first instance, a temporary law, and it was only to

remain in force for two or three years. At the end of that period, as

no inconvenience or difficulty had been experienced from the measure,

he had again proposed that it should be made a permanent law; but,

although it was admitted that no inconvenience had resulted from it,

apprehensions still existed with regard to it, as some persons never

could be brought to consider that money was as much a commodity as

corn or any other produce, and that it was just as impossible to regulate

it by law as it was to regulate the supply of corn or any other produce.

The greatest inconvenience had been experienced during the last five

or six years from the operation of the present law. Persons had not

been deterred from raising money at a higher rate of interest than could

lawfully be taken, but because they were debarred from lawfully rais

ing money on real estate, at a higher rate of interest than 5 per cent.,

they had been obliged to pay 7, 8, 9, and even 11 per cent. (Hear.)

If that had been true with respect to England, it was still more true in

respect to Ireland, where a great number of persons during the last few

years had been compelled to raise money on the security of their estates.

In order to evade the law, parties had been driven to every kind of

subterfuge. Any amount of interest could be raised by means of

annuity or the promise of an annuity, and in this mode the law had

been extensively evaded in the sister country. The time had now

arrived for doing away with this law, which had been condemned by

many eminent persons. Calvin, whose authority might be considered

greater as a theologian than as a political economist, had been one of

the first who doubted the policy of the usury laws, and among later

authorities they had been condemned by Adam Smith and Jeremy

Bentham. He trusted that their lordships would give a second reading

to this bill, and that it would pass through parliament during the present

session. (Hear, hear.)

Lord Campbell wished to express his high satisfaction that he had

lived to see the day when the usury laws were to be entirely swept

away. During his long experience in the courts of justice he had seen

the most mischievous results from the operation of these laws, which

were not only contrary to principle, but in practice had produced the

most vicious effects. In many cases the usury laws had caused the ruin

of those whom they were intended to protect. A few years ago the

laws relating to usury were swept away, except in cases of real security.

The exception had caused a great deal of litigation, and had been ex

tremely disastrous to many proprietors of land, especially in Ireland,

where it had sent many proprietors before the Incumbent Estates Court.

He believed the bill met with the unanimous support of their lordships,

and in a very few days he hoped to see it the law of the land. (Hear,

hear.)

Lord Brougham rose to express his entire concurrence in the remarks

of his noble and learned friend, and his joy that the usury laws were

now about to be abolished. Upon moral grounds nothing could be

worse than the effects of the usury laws.
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The lord chancellor said that there could be no doubt that the

present laws were capable of being evaded, if a person were guilty of

something approaching to fraud. He had been engaged during the

last week in hearing a case in the court of chancery which forcibly

showed the impolicy of the laws, and the means which were found of

evading their operation through the instrumentality of building societies.

Lord Redesdale wished that this measure had been brought in at an

earlier period of the session, when it could have been more adequately

discussed.

The following is a copy of the recent memorial of the New York

chamber of commerce to the legislature of this state, in reference to

the existing usury laws. The memorial was duly presented, but no

measures were adopted by that body toward the relief desired.

Chamber or Commerce, New York, Jan. 6, 1854.

To the Honorable the Legislature of the Slate of New York, in Senate

and Assembly convened :

The memorial of the chamber of commerce of the state of New

York respectfully represents,

That the present law of this state, regulating the rate of interest, is

more stringent and severe than any other usury law in the United States

or in Europe.

That in the ratio of this increased severity has been the tendency of

said law to disturb and agitate the price for the use of money, when

any circumstance has arisen to carry the price of money the smallest

fraction above the legal rate, and this, because of the increased com

pensation consequent upon the risk of illegality, also caused, in part,

by the driving away of law-abiding competitors, t

That it can be shown by historic facts from the earliest ages, that

wherever the usury laws have been the most lenient, other things being

equal, the rate of interest has been lowest.

That the impression which has sometimes prevailed as to the move

ments for a modification coming from money-lenders in Wall Street, is

entirely erroneous ; much the greater portion of the parties now asking

a relaxation borrow more money than they lend.

That your memorialists are confident in the opinion that the law

relative to the interest of money should merely fix a rate to govern in

the absence of a written contract between the parties, and leave bor

rowers and lenders free to contract upon any terms they themselves

may deem advisable.

That, notwithstanding this opinion, your memorialists, with all

deference to certain hereditary or other feelings cherished by portions

of their fellow-citizens in regard to usury, would, in the spirit of com

promise, recognize the principle of some penalty for infractions of the

usury law.

Pursuant to this, your memorialists, in conclusion, would most respect

fully ask that the penalty may be changed from fine and imprisonment

and loss of the entire sum loaned, to a loss of the interest only.

Ed. C. Booert, Secretary. P. Peru, President
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At the monthly meeting of the New York Chamber of Commerce,

on Thursday, September 7,

Mr. Caleb Barstow remarked that he desired to say a few words

relative to the subject of the usury law; and in this connection he

desired to offer a series of resolutions, which embodied his views on

the subject, and which he proceeded to read, as follows :

Whereas, it is especially within the province of this chamber to

express an opinion as to the laws of our country relating to currency ;

and whereas, the present disturbed and greatly embarrassed state of

our money market renders the duty particularly imperative upon busi

ness men to seek some means of alleviation ; be it, therefore,

Resolved, as the sense of this chamber, That the usury laws of this

state greatly aggravate our present financial difficulties, and on that

account, and for many other good and substantial reasons, need a radical

reform. By the usury law of 1837, and which law still exists, the

lender who receives any thing over seven per cent, per annum for the

use of money, forfeits the whole amount lent ; is liable also to fine, not

exceeding one thousand dollars, and to imprisonment not exceeding six

months. Both borrower and lender may be made witnesses on the civil

trial—the criminal process being subject to the same rules of evidence

as govern in other criminal trials.

The law also contains a specific clause, declaring it to be the duty of

all courts of justice to charge the grand jury especially to inquire into

any violation of the act.

Resolved, That the faults of this law are too plainly manifest to need

any extended argument, every reason assigned, and every declaration

that has been made to sustain the law in its present form having been

repeatedly overthrown and refuted.

The present usury law has been most truthfully pronounced, not only

by intelligent and standard writers upon political economy, but by our

courts and grand juries, to be " futile in attaining the end proposed,

inexpedient relative to public prosperity, unjust toward holders of

capital, and oppressive toward the needy borrower."

The law referred to is stigmatized in a public document of one of our

grand juries, as " highly injurious to public morals, as well as to the

lawful business of the people," also as being flagrantly unjust in its

operation, is used to defraud honest creditors, and, in short, has become

so utterly odious as to weaken the general respect for law, and almost

make a virtue of disobedience. The law was thus presented, and

denounced as a public evil.

The principal reasons urged for sustaining these laws are only two :

First. It is said that money is the creation of government, and

deserves, some say, all its intrinsic value—others say its chief element

of value—from legislative action, and that this imposes upon our civil

rulers the duty to determine what compensation the people may agree

to allow each other for the use of it.

Secondly. The advocates of restrictive usury laws declare that bor

rowers, especially farmers who borrow upon mortgage, ask for, and

need the severity in this law, to shield them from the oppressive exac

tions of lenders.

vol. n.—46
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To note these points in their order, it may, in the first place, be said

that money is not formed by legislation. As a mere matter of con

venience, and as the better mode of the two, the people have invested

the government of the United States (not any of our state governments)

with authority to stamp certain pieces of gold and silver, carried to

them by the people as their own, the people's property, with a device

and lettering indicating their value. This is a mere certificate of a fact

existing before such certificate was affixed, but of course adds no in trinsic

value to the metal: indeed, were Congress now to repeal all laws

relating to the mint, business men would immediately assemble and

agree upon some convenient mode of certifying to the value of the

precious metals. Governmental action in coinage is the most conven

ient mode of the two, but is not indispensable.

The position that the incorporating of institutions for dealing in

money invests the giver of such act with a right to govern the price of

money is, in the opinion of this chamber, entirely wrong.

A society of men applying for such act, ask for no favor beyond what

each individual, standing alone, already possesses.

In regard to our currency, the only legitimate concern of the govern

ment is to prepare the substance previously determined upon by the

people as the one most suitable for a circulating medium.

Government is also under obligation to afford every possible aid

required by their constituency, in securing the utmost useful efficiency

of such circulating medium. But when our public functionaries sup

pose that all this gives them the right to fix the prices that one neigh

bor may charge another for lending him some money, they err as much

as they would were they to insist upon arranging the prices on the

fabrics made at an incorporated cotton-mill, or the rates of premium

on an incorporated fire and marine insurance company.

What is said about the wishes of borrowers is summarily overthrown .

by the plain fact, that thousands upon thousands of borrowers are pour

ing in their names to memorials in favor of free laws as to the interest

of money, and borrowers upon bond and mortgage can bear testimony,

by hundreds, that such extortions were never before known as have

been practiced since the enactment of this most extraordinary law of

1837. From 1837 to 1854 we have witnessed, in the most prominent

avenues of the money market, the most shameful and remorseless ex

tortions that have ever been heard of since the earliest history of com

mercial civilization.

It is well urged by a recent writer, " as a sound principle of juris

prudence, that when the reasons for a law, or its usefulness, cease, the

law should cease, and this ought to be absolute and imperative in those

cases where a regulation ^ found not only to fail of the purpose for

which it was designed, but is found to produce, in its operation, the

very evil it was intended to remedy."

In view of this state of the question, be it further

Resolved, That a committee of five be appointed, with instructions to

prepare a suitable memorial for circulation among our citizens, praying

our legislature, at the earliest moment of the next session, to remove

all restrictions in our usury laws, except establishing a rate to govern
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in the absence of a bargain, also a rate to accrue upon an unsatisfied

judgment in law.

Resolved, That the aforesaid committee be further instructed to

prepare and report, at a special meeting of this chamber, a tract or a

circular embracing such arguments and facts as will tend to remove all

false impressions now entertained by portions of our fellow-citizens in

the interior of our state. The committee also to open a correspondence

with any and all boards of trade or chambers of commerce in the cities

of our state, invoking their hearty aid and support in bringing about

the much-desired reform.

Mr. Barstow said that they contained the substance of what he wished

to say upon the subject, and he would like to see them published. It

was decided that they should be published, and that a committee of

five be appointed to take into consideration the whole subject, draw up

memorials, and report to the next meeting of the chamber. The com

mittee appointed consists of the following gentlemen :

Caleb Barstow, George Curtis, J. de Peyster Ogden, Robert Kelley,

Henry K. Bogart.

Mr. Ogden remarked that one of the most important facts relative

to this subject of a reform in our usury laws, was to find how far the

reform shall go. Shall it extend to banks and corporations, as well

as to private individuals'?

Mr. Barstow observed that he had found by experience and observa

tion that there is no sense in trying to compromise the matter. He

was in favor of making the law cover every thing. Corporations, banks,

and every similar institution shall be as free as the butchers in Fulton

Market.

Mr. Ogden again remarked, that as regards bonds and mortgages,

he was perfectly willing to have the restriction removed ; but to give

that power to our corporations and banks, standing as they do, was a

step which, he thought, should be thoughtfully considered before its

adoption.

Mr. Barstow replied, that in regard to banks, a great change has

taken place since the establishment of free banking associations. The

character of the banks is now very much altered ; and he thought we

should have banks as perfectly free as individuals, or as bonds and

mortgages.

The resolutions were received with approbation, and were unani

mously adopted.

After the nomination and election of two new members, Mr. John

0. Baker, and Mr. Samuel Glidden, the meeting adjourned.

Mr. McCulloch's article on the subject of Usury, in the Encyclopedia

Britannica, was republished in New York in the year 1826. From the

preface to that article (attributed to the pen of Professor McVickar of

Columbia College) we copy as follows :

It is indeed time for a revision of our legislative enactments on this

subject ; they have too long continued in open defiance both of reason

*
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and experience, grounded upon fallacies which are now exposed, and a

bigotry which no longer subsists. On this point, namely : the justice,

the inefficacy, and the inexpediency of all penal laws regulating interest,

there may be said to be but one opinion. All scientific men are

opposed to them—all practical men contemn them. Society, in all its

branches, suffers from them ; and most of all, in that class of needy and

ignorant borrowers upon whom these laws, professedly framed for their

protection, operate as an engine of grinding exaction.

. Laws which are thus inefficacious ought to be repealed—laws which

are thus injurious must be repealed !—the public voice demands it, and

wise legislatures will hear it. Some falsely imagine that the evil is

confined to the moneyed transactions of the city, while to countrymen

they suppose the law serves as a security against exaction ; the reverse

of this position would come nearer to the truth. In a commerciil city

these laws are set at defiance. As a regulator of interest they have

not the slightest influence—they are altogether a dead letter. All that

they actually do is, in times of scarcity, or in case of distress, to add a

new premium of risk to the heavy rate at which the necessitous must

borrow, while the penalties annexed to such contracts are generally

voided by the distinction recognized in our courts between business

and usurious paper, by means of which an almost perfect freedom is

given to such transactions. Not so in the country : there the laws are

not inoperative, and it is the farmer who pays the penalty. When

money is worth more than legal interest, the law is no benefit to him,

for he can not borrow except by paying a commission or bonus upon

the loan, which being equivalent in the eye of the law to a usurious

premium, is made proportionably great in order to cover the risk of

the legal penalty.

Again, when money falls below the prescribed rate, as it has been

for several years past, the law is a disservice to him, for he still con

tinues to pay the legal premium, the authority of the law naturally

deciding the question of rate, which would otherwise be determined by

a reference to the money market of the city—by turning to the regu

lar price-current in which money would form an item, and which con

sequently no man would buy above the market price. %

A reference to the state of the money-market in this and other great

commercial cities during the past year will be found to support these

two fundamental principles :

1st. That laws can not regulate the price of money ; and,

2dly. That all penalties attached to such laws tend to raise the price

of it in periods of scarcity. t

Thus, while the scale of variation will be found to have been great in

every part of the commercial world, it will also be found to have been

greater by several per cent, in places where usury laws exist—as, for

instance, m London and New York, than in tHose countries where

money is free—as in Holland or Hamburg ; and that for a plain rea

son, because the risk of the legal penalties demands a new and addi

tional premium. Thus in London the scale of variation will appear to

have been from about 3 to 13 per cent., in New York from about 4$

to 15 or 20 per cent., while in Hamburg and Amsterdam it has prob
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ably never risen above 10 per cent., the extent of the variation of price

being there limited, as in the case of all other commodities, by the

competition in open market between demand and supply."

On the 11th February, 1834, a public meeting of merchants was

held at the Merchants' Exchange in New York city, when a committee

was appointed to make "an inquiry into the causes of the public dis

tress, and to memorialize Congress on the subject. This period, it

will be recollected by many, was immediately following the removal

of the public deposits from the Bank of the U. S. by President Jack-

son. The substance of the report was published in the American Quar

terly Review for June, 1834, and afterward (July of the same year)

republished in a pamphlet of fifty-two octavo pages. In that report, a

survey was made of commercial affairs during the preceding thirty

years; and the causes of the distress of 1834 were alluded to or

pointed out. Among these numerous causes, the committee placed the

then existing usury laws, their remarks on which we now copy.

" It may also be observed, in noticing the causes of the present dif

ficulties, that they have, been aggravated by certain legal regulations,

not ascribable strictly to any recent action on the currency, and the

removal of which rests with the state legislatures. We refer particu

larly to the usury laws, which, in spite of the conclusive arguments of

all moralists and economists, from Calvin to Bentham, exist in several

states of the Union.

Interest is, at no time, a true criterion of the rate of profit where the

amount of the currency fluctuates, either by the greater or less supply of

ordinary currency, or by the expansion or contraction of commercial

•credits, though it is the consideration by which it is ultimately regu

lated. The depreciation or appreciation of the currency has, of course,

no permanent effect on interest, as it is capital, not currency, which is

lent or borrowed ; but if a large amount of bank-notes be suddenly

added to the circulating medium, through the operation of discounts or

other loans, there would be an increased supply of capital to be lent,

and of course the rate of interest would momentarily fall, according to

the principle of supply and demand. So in case of a contraction, there

must necessarily be a rise in the rate of interest till prices adjust them
selves to the new medium in which they are to be estimated. v The in

crease of currency primarily effects the rate of interest, and at all times

diminishes the value of money. In like manner, the fall of prices, and

the temporary rise of interest, is the consequence of a contraction.

Banks, by increasing currency, may rise prices, but they can not perma

nently lower interest. They can have no effect on interest, except dur

ing the period that the prices are accommodating themselves to the

new order of things."

As a matter of history, we have undertaken to furnish, in the follow

ing pages, some facts as to the laws relating to usury in the early periods

of commerce, and thence down to the end of the eighteenth century.

From all these it' will be seen that the ancients were prone to charge

the fluctuations in the value of money to the usurers and money

changers: and, during the eighteen centuries, all sorts of measures

were adopted, to compel, by law, a uniform rate for loans. It seems
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that these laws were of very little avail, and only trammeled, instead

of encouraging, commerce.

In the year 550 b. c, we find that the interest of money was reduced

to 12 per cent. Athens was sorely troubled with usurers, who, by ex

isting laws, were entitled to the services of their debtors and those of

their children. Solon remedied these evils by reducing the rate of in

terest to 12 per cent.

In 324 b. c., interest was regulated by law in India, and also the rate

or premium for advances on bottomry. These and other circumstances

show that commerce had long flourished and was well understood.

In the year 29 b. o„ the rate of interest at Rome was reduced by law

from 10 to 4 per cent., in consequence of the great influx of money

from the conquered provinces.

In the year 30 a. d., interest was allowed on loans by the bankers of

Judea, who made a trade of receiving money on deposit and paying

interest thereon (Matthew, c. 25). Such instances were not known in

Greece or Rome at that period. The Roman nummularii were the

only exchangers of money then known.

a. d. 230, by law the rate of interest was' reduced by Alexander

Severus to 4 per cent., in order to induce foreign merchants to resort

to Rome.

a. d. 527-567, the rate was settled at 6 per cent, by the Code of

Justinian. Persons of rank were not permitted to take more than 4

per cent. ; while 8 was allowed between merchants and manufacturers,

and 12 per cent, upon bottomry.*

a. d. 800, the taking of interest was by the clergy denounced as sin

ful, during the time of Charlemagne. The fairs at Aix-la-Chapelle and

Troy were frequented by traders from most parts of Europe.

a. d. 950, the taking of interest was by the Basilics, or laws of Con

stantino, denounced as sinful. The clothing trade was then mostly in

the hands of the Flemings. Fairs or weekly markets for manufactures

were established at Bruges, Torhout, Mount Casel, etc.

a. d. 1126-1138, the Popes were eager to suppress the practice of

lending money at interest. In a council held at Westminster, all clergy

men were ordered to abstain from interest and base lucre.

a. d. 1171, at Venice the rate of interest was fixed at 4 per cent for

the Chamber of Loans. This latter was the origin of the Bank of

Venice, as the contributors to the state loan were made creditors of

the " chamber." The rate of interest and the loan itself were consid

ered compulsory.

1197. Richard I. of England passed a law for the uniformity of

weights and measures. Christians were not allowed to take any interest

for the use of money, and secret bargains between Jews and Christians

were prohibited.

1198. By law in England this year the rate of interest upon mort

gages was limited at 10 per cent. The canons against taking interest

did not then extend to the Jews.

1215. After the time of King John, Magna Charta provided that the

* Macl'herson's Annals.
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0

debts of a minor should bear no interest during his minority, whether

they be owing to a Jew, to the king, or to any other person.*

1231. The law of interest (Henry HI.), as applicable to minors, was

now revived and sanctioned by a special act.

1251. In Italy, at this period, the borrowing and lending of money

on interest was an established trade. The business of trading in money

became more general, and was followed by the merchants of Milan,

Placentia, Sienna, Lucca, and other cities in the north of Italy.f

1270. At Modena, the legal rate of interest was four pence per

month for every pound lent (or twenty per cent, per year).

1274. Interest was avowedly paid by King Edward I., for money

borrowed by him while in the Holy Land, and this is believed to be

the first instance of payment of interest by express contract. Every

Jew lending money on interest was compelled to wear a plate on his

breast, signifying that he was a usurer, or to quit England.

1277. The Jews in England were hanged and quartered for clipping

coin.

1281. A marriage contract entered into between Scotland and Nor

way, provided for the payment of interest.

1487. By act of parliament (Henry VII.) interest in England was

prohibited, and " all dampnable bargayns grounded in usury, however

disguised," were annulled ; and a fine of £100 for any violation of the

statute.

1546. By act of parliament (37 Henry VIII.) the rate of interest

was fixed at 10 per cent. This was the first time that the rate was

established by law in England. All former acts concerning usury,

shifts, forfeitures, etc., were declared void.

1552. Parliament again took the subject in hand (Edward VI.) and

repealed the act of 37 Henry VIII. At that period the monarch could

not borrow without the collateral security of the metropolis. All loans

at .usury were declared illegal, and might be forfeited.

1558. In the reign of Queen Mary, interest was paid by the govern

ment at the rate of 12 per cent, on a loan, by the citizens of London,

of £20,000. For this sum the queen bound (mortgaged) certain lands.

1560. The ordinary rate of interest at Antwerp was 12 per cent., and

fixed at the same rate in Spain, Germany, and Flanders, by Charles

V. A Bourse had been established at Antwerp, which was attended,

mornings and evenings, by merchants, interpreters, etc., for sale of

merchandise, bills of exchange, etc.

* This seems to authorize interest, although repeatedly forbidden by ecclesi

astical canons.

t It became general in France and Britain to give the application of Lombard

and Tuscan merchants to all who were engaged in money transactions. As early

as the year 1318 (and perhaps before), Lombard Street in London had its present

name, which was probably derived from its being the residence of Lombard mer

chants or bankers, as it is still the chief residence of London bankers. These

Italian merchants became dispersed throughout Europe in the thirteenth and

fourteenth centuries, and become-very convenient agents for the popes, who em

ployed them to receive and remit the large revenues that were drawn from every

country which acknowledged their ecclesiastical supremacy. [ See MacPherson's

Annate, etc.]
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1571. By act of parliament (Elizabeth, queen) the rate was limited

to 10 per cent., being a restoration of the policy adopted by Henry

VIII. Large accumulations of gold from America, and the increase of

wealth, led to the more general adoption of deposits with bankers.

1587. The Scottish parliament (James VI.) adopted 10 per cent, as

the maximum rate, " or an equivalent to five bolls of victual for £100

by the year."

1601. In France (Henry IV. and Sully) the rate of interest was fixed

at 6^ per cent. ; and high rates of interest were declared as having

" ruined many good and antient houses," as well as obstructed com

merce, tillage, etc.

1620. King James, of England, borrowed 100,000 dollars of the

government of Denmark, at 6 per cent.

1624. By act of parliament (21 James I.) the rate was reduced to 8

per cent., under a penalty of three times the money lent, and the word

interest substituted for that of usury ; and in 1625, King Charles I.

acknowledged a debt of £27,000 at 8 per cent.

1632. The rate of interest was reduced in Scotland from 10 to 8 per

cent., being nine years after it was so reduced in England.

1651. In England (Cromwell) the rate was further reduced to 6 per

cent., by the Rump parliament, and confirmed at the Restoration. (12

Charles II.)

1655. In Holland the rate was reduced from 5 to 4 per cent., whereby

the state saved 1,400,000 guilders per annum. This was about the

first time that the "sinking fund" became a principle of government.

1660. In Turkey, interest was 20 per cent. In Spain, the usual in*

terest was 10 or 12 per cent. ; " and there, notwithstanding they have

the only trade in the world for gold and silver, money is nowhere more

scarce ; the people poor, despicable, and void of commerce, other than

what the English, Dutch, Italians, Jews, and other foreigners bring to

them ; who are to them, in effect, as leeches who suck their blood and

vital spirits from them." [Sir Josiah Child.']

1661. In Scotland, the rate was reduced to 6 per cent., "free of all

retention or other public burthens whatsoever." In England, the melt

ing of silver coins was prohibited by statute of 9th Edward III.

1685. The Pope of Rome, by compulsory process, reduced the rate

on his public debt from 4 to 3 per cent.

j 1714. The rate in England was further reduced to 5 per cent., and

all contracts at a higher rate were declared void.

1773. By law (14 George III.) the interest of money in the British

provinces in India was fixed at 12 per cent.

1776. In Scotland money was loaned as low as 3 per cent, to the

bankers.

No material modification of the English laws in reference to usury

were made till the year 1833, when the restrictions were removed from

all commercial paper having less than three months to mature. In the

year 1837 this was further modified so as to apply to commercial paper

having twelve months, or less, to mature. '
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CONDENSED REPORTS OF RECENT CASES.

LAND CASE DECIDED BY THE SUPREME COURT OF TEXAS.

The supreme court of the state of Texas, sitting at Galveston, has

just rendered a decision of great importance to settlers and purchasers

of land in Texas, settling a principle which applies to hundreds of

land titles. The question at issue was, what, under the colonization

laws of Texas, constituted a residence which entitled a man to enter

land, as head of a family, and transmit it to his heirs, he never having

carried his family to reside there.

The case before the court was that of one Russell, from the state of

Maine, who went to Texas in the year 1834, and in August, 1835,

obtained a grant of land in the then county of Montgomery, represent

ing himself as having come to the country with his family to reside.

Shortly after, he went back to Maine, for the alleged purpose of bring

ing out his family, but died soon after. In 1841, his daughter's hus

band took possession «f the land, and made a crop. In 1849, one

Randolph located a land-warrant upon it as vacant land, alleging it to

be public domain, by reason of the invalidity or forfeiture of the grant

to Russell, first, as a non-resident, and then for fraudulent description

of himself.

The court sustained the grant on both grounds. It decided that

Russell's residence, with the intent to make his home in Texas, de

parting only with the purpose of bringing back his family, entitled him

to enter the land, and that, constructively and legally, the domicil of

his family was with him, and his declaration that his family was with

him was legally correct according to the laws of Texas. The depart

ure, with a bona-fide intent to return, did not affect the domicil he had

acquired, and the grant of land inured to his heirs.

JOINT-STOCK COMPANIES.•

The registered officer of a joint-stock banking company applied to

prove against the estate of a deceased shareholder for calls due. By

the deed of settlement, an option was given to the representatives of

deceased shareholders either to sell the shares or become members

of the company on certain conditions. Prior to the exercise of this

option, the directors were empowered to retain the dividends, and,

after notice, to declare the shares forfeited. No option had been ex

ercised by the executors in this case, and the directors had retained

the dividends, but had taken no steps to declare the shares forfeited.

They were not held to be entitled to prove for calls due. (Eng. Law

Times, Rep. 256.)
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MORTGAGE TO SECURE FUTURE ADVANCES. MECHANICS' LIENS.

A mortgage given to secure future advances is good against subsequent liens, although the cove
nant to make the advances is contained in a separate instrument not recorded.

Where such a mortgage was given to secure advances, to enable the mortgagor to build, it was
held that the Mens ofmechanics for building materials and labor were not u> be preferred to the
lien of the mortgage, which was recorded prior to the commencement of the building, although
the advances were not made until afterward.

[Moroney's Jlppeal. Pennsylvania Supreme Court, 1864. Pittsburg Legal Ob

server.]

The opinion of the court was delivered

By Lowrie, J.—Montgomery gave to Cadwallader several mortgages,

conditioned altogether for the payment of $12,000, and we may treat

them all as one. Shortly afterward Montgomery commenced the

erection of several houses on the mortgaged property, and liens for the

work and materials have been filed, and judgments obtained on them,

which claim precedence of the mortgage. It appears that no money

had been actually lent to Montgomery on the mortgage until after the

buildings were commenced, but that its true consideration was a cove

nant, not recorded, by which Cadwallader agreed to advance $12,000

in defined installments, in order to enable Montgomery to make the

improvements, and that it was actually advanced in accordance with

the covenant. Does the omission to record the covenant have the

effect of postponing the mortgage to the liens for building 1

Why should it ? Is it because the consideration of the debt is not

set out in the bonds and mortgage 1 The expression of a considera

tion, as such, is never necessary to the validity of sealed instruments.

But the debt expressed in the bonds is the consideration and subject-

matter of the mortgage, and as subject-matter it was necessary to set

it out, and it is done truly, and the parties have by their contract created

a lien for that very debt.

It is said, however, that it was not properly a debt then owed, be

cause the covenant, which was the consideration of it, had not then

been performed. But this conclusion is very plainly inconsequential :

for a promise to be performed in future is one of the most common of

all kinds of considerations for a present debt. The strict legal char

acter of the transaction depends upon the form in which the parties

have invested it ; the bonds for the covenant, and the covenant for the

bonds, each independent debts. How are they connected ? Only by

equity. If Cadwallader breaks his covenant, Montgomery may obtain

relief in equity as against the bonds and mortgage. But he might not

need this, for the remedy on the covenant might be complete.

If equity interferes to change the form given to the matter by the

parties, it does so for the purposes of equity, not iniquity—to establish

the claim according to its spirit, not to defeat it—to save the mortgagor

and his creditors from the forfeiture and from the penalty, and compel

the creditors to accept the real debt and interest—to save him and

them from any fraud or mistake, and not to let them gain an advantage

by it. The relevancy of Cadwallader's covenant is therefore only

contingent. It might be important as a ground of equitable relief, but

it has no strictly legal connection with the mortgage. It is entirely
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irrelevant, except on the allegation that the consideration of the bonds

has failed. Here it did not fail, and therefore the legal and the equit

able aspects of the transaction coincide.

And such a covenant or collateral agreement as we have here has

never been required to be recorded. The acts of Assembly simply

require the recording of the mortgage. True, it was decided in Ham

ilton vs. Freedly, 17 S. & R., 70, that where the mortgage consists

of a conveyance with a separate defeasance, the recording of the con

veyance is not a compliance with the law, because by such a record it

does not appear as a mortgage transaction. But the sharpness of this

principle has been somewhat moderated in Jacques vs. Weeks, 7 Watts,

261, by holding such a record sufficient if the mortgagee is in posses

sion ; because this is notice enough to put people upon inquiry, when

they may ascertain the true character of the claim. Yet such implied

notice contains in it no indication of the terms of the mortgage. Of

the same character is M. and M. Bank vs. the Bank of Pennsylvania,

7 W. & S., 335, where actual notice of the defeasance supplied the

neglect of recording it. Of course these cases refer to the effect of

such matters upon subsequent liens and purchases, for the mortgagor

could not raise the question.

So in Garhcr vs. Henry, 6 Watts, 57, the conveyance contained a

condition that it was to be void on the payment of certain sums of

money, said to be mentioned in another agreement, but not set out in

the conveyance. It was entirely imperfect as a mortgage, and in strict

law it was absolute, for the condition was void for uncertainty, taking

it by itself and as it was recorded. Yet this reference to another

instrument was regarded as sufficient in equity to make that instrument

a part of the conveyance, and thus convert it into a mortgage ; and

therefore in equity it was a recorded mortgage, containing sufficient

notice of a defeasance, which was substantially unrecorded. And

such is the case of Crane vs. Dening, 7 Conn. K., 388, and there it

is said to be sufficient that the defeasable character of. the instrument

appear, with such information in relation to it as will direct inquiry and

guide investigation, and that it is no objection that the inquiries may be

difficult to make because of the distance of the mortgagor's residence.

(7 Conn., 396 ; 4 ib., 162 ; 5 ib., 449 ; 6 Watts, 59.)

The case of Lyle vs. Ducomb, 5 Binn., 585, is very nearly like the

present one. It was, as recorded, a mortgage for a sum absolute ; but

there was an agreement showing that it was for indorsements made

and to be made, which agreement has been ascertained to have been

unrecorded, though this is not noted in the report of the case. It dif

fers in this, that the indorsements were made, but not paid, before the

contesting lien was created.

It was held, however, that the fact that the debt was stated in the

mortgage as absolute when it was not so, and that the collateral and

qualifying agreement was not set out nor referred to, did not invali

date the lien of the mortgage as to subsequent lien creditors ;« and this

is the point of its relevancy here. And for this point the case of Lyle

vs. Ducomb has become an authority all through the United States,

and has never been doubted. The principle of it is affirmed every
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where. (7 Cranch, 24, 50 ; 9 Paige, 132 ; 8 Conn., 219 ; Paine's C.

C. R., 525 ; 4 Johns. Ch., 64 ; 1 Pet., 448 ; 7 Vin. Ab., 52, pi. 3 ;

1 Watts, 140.) It is involved in Gordon vs. Preston, 1 Watts, 385,

where it is decided that the fact that the mortgage is for a greater sum

than is due, does not avoid it as to other lien holders, unless there be

fraud ; and in all the numerous cases where mortgages to secure future

advances are held to be good, for in these cases the information is

It has been supposed that there is a public policy that demands that

the record of the mortgage shall be more specific than it is in this

case ; but the supposition is plainly disproved by the cases above

referred to, and their evidence is corroborated by the practice in rela

tion to judgments. Nothing is more common than to enter judgments

for the penalty of bonds, without any notice being taken of the real

debt in any part of the record. Unless when oyer is craved, the con

dition is no part of the record, where the old common law form of a

record is still adhered to.

In Parmentier vs. Gillespie, 9 State R., 86, this point was raised,

and it was decided that a judgment confessed for a certain amount as

due was good, though it was really given for advances made and to be

made, and this as against liens entered before the advances were made,

if they were made in pursuance of a previous agreement. The same

principle is held in Ter Hoven vs. Kerns, 2 State R., 96, and in many

other cases. 1 Watts, 140, 374 ; 3 Pa. R., 374 ; 5 Johns. Ch., 320.

It has never been supposed that such a judgment was void because of

the neglect to change the common law form of a record in order to set

out the equitable conditions on which it was given ; and there would

not be much equity in now declaring that the common law, and com

mon customs, and common forms of conveyancing are all wrong. In

New York it has been considered important to have the true state of

such judgments specified, and an act of the legislature has been passed

requiring it.

Besides this, an assignment to secure debts is not void, because of

its being absolute on its face—2 Johns. Ch., 283. A pawn or pledge

of any kind is not void, because its conditions do not appear. In debt

on bond to secure the performance of conditions, only the broken con

ditions appear on the record, yet the judgment for the penalty is a hen

to secure the performance of others yet remaining unbroken.

And why should it not be so? No man deals in real estate on

faith in the liens as recorded ; for subsequent facts are continually

changing their true character by payments and otherwise. To

direct inquiry and guide investigation is therefore a main purpose of

the record.

But it is argued that, since Cadwallader had not advanced the money

when the buildings were commenced, it was his duty to see that it was

properly appropriated to pay the builders, and thus discharge their

liens. The least reflection will show, however, that this is only

another mode of stating the proposition which we have already dis

proved : for his Hen is postponed if its priority is conditioned upon Ms

paying theirs ; but we may notice it further.
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We have shown that the record of the mortgage is notice of the

lien which Cadwallader had obtained ; and it is therefore very plain

that the builders undertake to work subject to Cadwallader's rights ; in

other words, they have no claim upon him, either to yield the position

which he has obtained, or to treat with them, that he may be allowed

to maintain it; they can claim no right, under such circumstances,

which the owner could not grant.

Cadwallader's covenant binds him to aid the work by advancing

money in proportion to the progress of the work. But, as soon as the

work commenced, the builder's liens commenced ; and it is argued

that, as Cadwallader had then advanced no money, their liens took

precedence of his, and that, of consequence, he was not bound by his

covenant to make advances, and those made after that were voluntary,

and could not cut out the builder's liens.

This argument begins by assuming the proposition which has already

been disproved, that the advances, and not the mortgage, created the

liens ; though the contract with the parties is, with notice to all the

world, expressly otherwise. It is arguing in a circle by using the

conclusion as a means of proving itself.

Next, this argument makes the commencement of the work, for which

Montgomery had Cadwallader's covenant to aid him, the very ground

of relieving Cadwallader from his covenant—the commencement of the

work created a prior lien, and therefore Cadwallader is excused from

making his advances until that is removed. This is to make the con

tract defeat itself; it makes it void from the beginning, because it is

impracticable ; and the houses can never be erected, because the first

shovelful of earth removed creates a lien that shuts down the coffers

out of which it is to be paid for ; or the laying of the first floor of

joists on these thirty-two houses stops their further erection, because

it creates a lien that cuts off the mortgage by which the money was

to be supplied. If the owners of these liens trusted Montgomery

without examining the state of the records, the law provides no relief

from the consequences of their negligence, and morality does not de

mand that it shall, and even charity will not allow it at the expense of

more careful men. If they did examine the records, then they found

the lien of Cadwallader standing good against Montgomery, and hon

esty forbids them to cut it out for their profit. If they found it, and

still trusted Montgomery without inquiry, then they agreed to trust him
even with a lien against him• of $12,000, and with no apparent means

to pay them. If they made inquiries, then they learned that he would

have $12,000 in hands to pay for the improvements he was making,

and they trusted him that he would appropriate it properly. In no

way that we can regard this case, can we perceive that the appellants

have any show of equity to demand that their claims shall be preferred

to the mortgage. j

Decree affirmed at the costs of the appellants.
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WILLS. ESTATE TAIL.

Testator after giving a life estate to a grandson, proceeded as follows : " and at the end of his life,
I give and allow the plantation to come to the nlxt mail heair neerest In kindred and relation to
mee according to law, and so on in suckcession on that line." Jleid, that on the death of the
testator his eldest son became seized of the remainder In fee simple.

[Ramsay vs. M'Intyre. Pennsylvania Supreme Court. Not yet reported.]

This was an amicable action of ejectment, in which Milton M'In

tyre, a minor, was plaintiff, and William B. Ramsey was 'defendant.

The court below entered judgment for the plaintiff on the following

case stated.

William M'Intyre died seized of the tract of land in dispute, having

made his last will and testament, dated June 17, 1803, whereby he

devised the same as follows, to wit :

" I give and bequeath to my grandson, William McAntier McCoy,

all the profits of that plantation that formerly belonged to young John

Baxter, to school him and cloath him till he arrived at the age of

twenty years ; then, when he comes to the age of twenty years, then

it is my will that there is three pattans and some wanted land, down

the rone, the whole containing upwards of two hundred acres ; I give

the above described plantation to my grandson, William McAntier

McCoy, during his natural life, and at end of his life, I give and allow

the plantation to come to the nixt mail heair neerest in kindred and

relation to mee, according to law, and so on in suckscssion on that

line."

William M'Intyre M'Coy, the tenant for life above named, died in

May, 1850, above the age of twenty-one years, leaving a daughter, but

no male issue.

The testator had issue, Samuel M'Intyre, who died after the testa

tor, and before McCoy. He left several children, the oldest of whom

was named William. This action is brought by William M'Intyre's

eldest s.on, who claims the whole estate as heir in tail male of Samuel

M'Intyre, the testator's oldest son. Judgment for plaintiff and defend

ant appealed.

Lewis J.—After giving a life estate to M'Coy, the testator allows

" the plantation to come to the nixt mail heair neerest in kindred and

relation to mee, according to law, and so on in suckscssion on that

line." The person who filled the description here given, at the time

of the testator's death, became seized of the estate in remainder. Was

he seized in fee simple or fee tail male ?

The rule in England is, that the heir-at-law is not to be disinherited

except by express direction or necessary implication. That rule

should be observed with more strictness here than in England, because

our laws of inheritance are more equal. (2 Bin., 20.) " Entailments

are recommended in monarchical governments as a protection to the

power and influence of the landed aristocracy ; but such a policy has

no application to republican establishments, where wealth does not

form a permanent distinction, and under which every individual of

every family has his equal rights, and is equally invited by the genius

of the institutions to depend upon his own merit and exertions." (4
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Kent, 20.) As the rules of descent established by law are presumed

to be founded on wisdom, and as the policy of the law stands opposed

to entailments, the remainder man must be deemed to be seized in fee

simple, unless we are forced by the clear language of the will to give

it some other construction. Words of procreation are as necessary to

the creation of an estate tail, as words of inheritance are to a fee sim

ple (2 Bl. Com., 114). But we have no words of procreation here.

Even the words which designate the first taker after the life estate do

not necessarily import that he must be one of the heirs of the testator's

body. He may be his " next mail heir nearest in kindred," without

being lineally descended from him. The words " so on in succession

on that line," do not, therefore, necessarily mean that the estate shall

go to the heirs of the devisee. The words " according to law" are

not to be rejected in the construction of this will. It is true that the

testator may have meant that the law is to be regarded in ascertaining

who is his next male nearest in kindred and relation to him ; but he

may also have meant that the estate shall come to him in the same

manner that the law would have given it to the heirs of the testator.

We adopt this as the true meaning, fhe words " on that line" do not

necessarily mean the male issue of the devisee, but simply his heirs,

as contradistinguished from the heirs of the tenant of the life estate

previously given. If we create an estate tail by construction in this

case, we must do it not only without words of procreation, but without

any words which can supply their place. If the succession is not to

be regulated according to law, but must be governed by the description

given to designate the first taker after the life estate, the result would

be inconvenient, and, as we think, contrary to the testator's intent.

Upon the death of every tenant it would be necessary to ascertain not

only his male heir, but the male heir nearest in kindred and relation to

the testator. This, in process of time, would become impossible.

And yet this is the line we should be compelled to seek for, if we de

parted from the rules of descent established by law. An estate tail is

.so readily docked, that we are not willing to suppose the testator had

such an important object in view, where his will does not clearly ex

press it. We are of opinion that Samuel M'Intyre, the son of the tes

tator, was seized in fee simple of the remainder, and that the plaintiff

in error is therefore entitled to judgment on the case stated.

Judgment reversed.

WILL8. LEGACIES.

A testator left property to bis wire daring her widowhood, and ordered that after her marriage or
death it should be divided, and $500 given to each of four nephews and the residue to a fifth,
with a proviso that in case of her marriage or death during their minority, the executors should
take charge oftheir shares until they should arrive at full age. The widow married during their
minority—Held, that the nephews were entitled to interest from the time of the marriage.

[Laport vs. Bishop. Pennsylvania Supreme Court. Not yet reported.]

Testator by his will gave certain real and personal property to hia

wife, during widowhood, and directed that after her marriage or decease,
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it should be divided, and five hundred dollars given to each of four

nephews, and the residue to a fifth one. The testator also directed, that

in case of his wife's death or marriage before the arrival of the legatees

at the age of twenty-one, then the property should be divided, and the

executors should take charge of the sums given to his nephews, until

they should be entitled to their respective shares, with a provision that

if either of the legatees should not be of steady habits in the opinion

of the executors, his share should be given to the rest.

The widow married while the legatees were minors ; the property

was turned into money ; the executors took charge of the shares, and,

when the claimants were twenty-one, paid the principal, but refused the

interest. Interest was demanded from the marriage of the widow.

This is a suit brought by one of them to try the question.

Blaok, C. J.—We are of opinion as the court below was, that the

interest is demandable as well as the principal. It is to be presumed,

that the money, after it was received by the executors, produced a

profit of six per cent, at least. If this accumulation is not to go to the

several general legatees in the same proportion as the principal is

divided, then there can be only two other ways to dispose of it. It

must all be given to the fifth nephew, who is the residuary legatee, or

else the executors may keep it as their own. The latter will hardly

be contended for, and the former, though not quite as absurd, would

violate the apparent intention of the will almost as palpably.

It is, to be sure, the general rule, that a legacy carries no interest

until the time it becomes payable by the terms of the bequest. But

when were these legacies payable ? The plaintiffs in error say, when

the legatees became of age ; but this, we think, is a mistake. They

were payable upon the death or marriage of the widow. If she had

lived unmarried for fifty years, they could not have been demanded.

As she was married while the legatees were in their minority, the

legacies were payable then, but not into the hands of the legatees

themselves, for the testator knew thut an infant was not to be trusted

with his own money. He provided for the contingency which has

occurred by directing his executor* to take charge of it for his nephews,

until they should be sui juris. The executors held it in trust for the

legatees—had it in charge to make the most of it, and were bound to

account for the profits. Their relation to the legatees was, to all

ordinary intents and purposes, that of testamentary guardians.

' There is a provision in the will that, if either of the legatees should

not be of sober and steady habits, in the opinion of the executors, the

share given to him should be divided among the other children of the

same family. This is relied on as proving that interest ought not to

be allowed, because it shows that the rights of the legatees could not

be finally settled and determined until they became of age. But this

argument will make no impression upon any one who reflects, that the

executors were charged with the money in trust for all the legatees

who were sober and steady ; and, in case of one or more becoming

intemperate, then the trust was to be executed precisely in the same

way, only in favor of another cestui que trust, substituted in the place

of the first one. At the death of the widow, the property was to be



1854.] Condensed Reports of Recent Cases. 737

divided into shares, corresponding in numbers with the legatees. These

shares were to be placed in the hands and under the charge of the

executors, whose duty it thus became to invest them carefully, and pay

principal and interest to each legatee, as he came of age, if sober, and

if not, to put the other persons designated in his place. The duty of

the executors to make interest on the money is not diminished by this

provision, and their right to appropriate the interest, when made, to

their own use is not increased. Judgment affirmed.

PROMISSORY NOTES. SURETY'S LIABILITY.

An agreement by the holder of a note to give the principal debtor time for payment, without
depriving himself of the right to sue, does not discnurge the surety. Two cases.

[Patterson vs. Grier. Pennsylvania Supreme Court. Not yet published.]

This was an action of assumpsit by Grier against Patterson as

indorser of a promissory note, drawn by one Eoot. The defendant

pleaded that he was discharged by virtue of an agreement for further

time, which, without his consent, Grier had made with the drawer after

Ike maturity of the note.

On the trial, the plaintiff proved the execution of the note, the

plaintiffs indorsement, demand, and notice of protest.

The defendant then called George W. Patterson, who stated, that in

a conversation between Grier and the defendant, Grier admitted that

he had not complied with his agreement about the note, that he had

agreed to sue on it, if it was not paid, but that he had given Root time,

and agreed to take it in small payments.

The plaintiff gave several letters written from Patterson to the

plaintiff, requesting him to sue Root on the note. The note fell due

in March; several of the letters were written in July following. The

letters also contained promises on the part of Patterson to pay the

amount, if it could not be made by a suit against Root.

The court below instructed the jury, that if the agreement between

the parties, that Grier should not be held liable if the money could be

collected from Root (if there were any such agreement) was made

without any new consideration, and after the liability of Patterson had

become fixed by the dishonor of the note, the plaintiff was entitled to

their verdict for the amount of the note and interest.

Verdict for the plaintiff, and defendant appealed.

Woodward, J.—We are of opinion that the agreement, whether

made before or after the dishonor of the note, was not such as would

discharge the indorser. The only proof we have of it consists in the

admissions of Grier at a settlement of accounts with Patterson, in

November, 1847. Those admissions, as detailed by the son of

Patterson, were, that " Mr. Root was a good, clever fellow, and he had

given him time, and agreed to take it in small payments." There was

no consideration suggested or admitted. He had given him time.

Mere indulgence of the principal debtor, it has been often ruled, does

vol. II.—47
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not discharge the surety He had agreed to take it in small payments,

an arrangement calculated to encourage payments, which, being with

out consideration, was not binding. According to the admissions of

Grier, there was no point of time when he had tied up his hands and

deprived himself of the right to sue Root. . This is the test which deter

mines the continued liability of the surety short of the period when the

statute of limitations would discharge him, as is abundantly shown by

the cases cited at bar; and hence it follows that, in submitting the

defense to the jury at all, the couft erred in favor of the defendant, and

of this he had no reason to complain.

The judgment is affirmed.

[Draper vs. Raneyn. New York Supreme Court. Not yet reported.]

Action against the defendant as surety of a promissory note.

Defense, agreement by the plaintiff with the principal to extend the

time of payment.

It appears when the note fell due, the principal, who is employed by

the plaintiff as his agent, called upon him to obtain an extension of

time, and in urging him for it, expressed his willingness to forward the

sale of his lands, during his absence in Europe, without any additional

cost to the plaintiff. The plaintiff agreed to let the note stand for some

days, but refused to fix any specified time for payment.

Clerkb, J.—Did the plaintiff make such an agreement with the

principal as to entitle the surety to a discharge from his liability as

surety t

It is a rule too well settled to admit of dispute now, that an exten

sion of the time of payment, for a single day, without the consent of

the surety, would exonerate him. But this extension of the credit

must be founded on a consideration, and must be such an agreement as

precludes the creditor from enforcing payment against the principal

until the expiration of a specified period. In this case, the evidence in

relation to the alleged extension shows nothing like an agreement of

this nature. There is nothing in it from which a sufficient consideration

can ever be inferred, or such a promise on the part of the plaintiff, as

could prevent him from commencing an action against the principal at

any time after the note became due. The willingness of the principal

to serve the plaintiff in another matter could not be deemed a legal

consideration sufficient to support an agreement ; and even if it were,

the promise was too indefinite and uncertain to debar the plaintiff from

resorting to his legal remedy against the principal at any time after the

note became payable by its terms. The promise, at most, was merely

gratuitous, and imported no legal obligation whatever.
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MALICIOUS PROSECUTION. PROBABLE CAUSE A QUESTION OF LAW.

In an action for malicious prosecution, the question of probable cause is one of law, not one of

tact

[Bulkeley ve. Kctellas; 2 Selden's (N. Y. Court of Appeals) R., 384.]

Action for malicious prosecution. Judgment for the plaintiff, and

appeal by the defendant.

The only question of interest in the cause was whether in such an

action the question of reasonable cause for the prosecution was one for

the judge or the jury to determine. The facts necessary to an under

standing of the case appear sufficiently in the opinion of the court,

which was rendered by

Gridley, J.—When there is no dispute about the facts, the question

of the want of probable cause is for the determination of the court ;

where the facts are controverted or doubtful, whether they are proved or

not, belongs to the jury to decide. Or, in other words, whether the cir

cumstances alleged are true is a question of fact, but if true, whether

they amount to probable cause is for the court. (Baldwin vs. Weed,

17 Wend., 227 ; 1 T. R., 542 ; 2 Wend., 424 ; McCormick vs. Sisson,

7 Cowen, 715 ; Pangburn vs. Bull, 1 Wend., 345.) And when the

judge ought to have non-suited the plaintiff for the failure to prove want

of probable cause, a new trial will be granted. (7 Cowen, 715 ; 2

Wend., 424 ; 1 i8., 140.) The following case will show with how

much precision the respective duties of the court and jury are laid down

and enforced in England. It was there held in a recent case, that

though the question of the probable cause depends not upon a few and

simple facts, but upon facts that are numerous and complicated, and in

ferences to be drawn from them, still it is the duty of the judge to in

form the jury, that if they find the facts to be proved, and the interfer

ences to be warranted by such facts, that the same do or do not amount

to probable cause, so as thereby to leave the question of fact to the jury,

and the abstract question of law to the judge. (Panton vs. Williams,

1 Gale & Davison, 504 ; S. C. 2 Ad. & El.N. S., 160.) In the case

before the court, the defendant's counsel made a strenuous effort to in

duce the judge to perform his duty which the law has assigned to him,

but without effect. The fifth proposition submitted by the defendant's

counsel, and which the judge was requested to charge, affirmed, that if

the jury were satisfied of the honest belief and understanding of the

defendant on the point that the plaintiff testified that he had no interest

in the suit in the common pleas, then the other facts and circumstances

proved in evidence did not establish the want of probable cause.

To this the judge charged, that it was for the jury to determine

" whetherthese circumstances proved in evidence do or do not establish

a want of probable cause." Again, the seventh proposition, which the

judge was requested to charge, asserts that the plaintiff had failed to

show the want of probable cause ; to which the judge responds : " This

I say is for the jury." These two instructions to the jury are clearly

erroneous, and that there is a subsequent part of the case a distinct ex
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ception to these decisions. The jury are told that it is their province

to determine whether the facts and circumstances proved in evidence

do or do not establish the want of probable cause. The judge does

not decide whether these facts and circumstances are sufficient or not,

provided the jury believe them to be proved, but leave the whole matter

to the determination of the jury. If the judge had supposed that the

truth of the facts as sworn to admitted of a doubt, he should have

expressed his opinion on the law arising upon those facts if proved, and

then submitted to the jury the question whether they were credibly

proved or not.

CONSPIRACY. INDICTMENT.

H. and others were Indicted fur baving conspired to causo the officers of the F. I). Bank to violate
the statute prohibiting the circulation of foreign bank bills of a less denominatiou than five
dollars, and for having then threatened them with a number of actions for penalties, unless they
paid to them $3,000—tl■Ud, that the indictment was good.

[Hazen vs. The Commonwealth. Pennsylvania Supreme Court. Not yet re

ported.]

This was an indictment against Hazen and others, for a conspiracy

to induce the officers of the Farmers' Deposite Bank of Pittsburg to

violate the 48th and 49th sections of the act of the 16th April, 1850.

One of them prohibits the circulation of what are commonly called

foreign bank bills, of a less denomination than five dollars, under

certain penalties to be sued for as debts of a like amount. The other

contains the same prohibition, under the penalty of indictment in the

criminal courts for a misdemeanor. In one count, the prisoners were

accused of having caused the officers of the bank to violate the statute,

and then threatened them with a great number of actions for penalties

(amounting in the aggregate to $20,000), unless they would pay the

sum of $3,000 to the conspirators. In another count they are accused

of having actually offered, for the sum of $3,000, to bind themselves

against bringing any action for penalties, and to " tear up, burn, and

destroy" the evidences of fourteen violations of the law, in which the

penalties amounted to the sum of $70,000. Tho prisoners were found

guilty, and appealed to the supreme court. The principal question

of interest arising in the case was, whether the acts were indictable.

Lewis, J.—An indictment lies not only where a conspiracy is

entered into for an illegal purpose, but also where it is to effect a legal

purpose by the use of unlawful means ; and this, although such pur

pose be not effected. (2 Lord Ray, 1167; 8 Mod., 11 ; 6 Mod., 185 ;

8 S. & R., 420; 4 Met., 126; 2 Russ., C & M., 553.) Where the

object itself is unlawful, the means by which it is to be accomplished

are not material ingredients in the offense, and therefore in such a

case it is never necessary to set them forth. The offense is complete

the moment the conspiracy is made, whether any acts be done in pur

suance of it or not. Such acts form no part of the offense, and the

statement of them in the indictment is but surplusage.

It is by no means necessary that the object to be accomplished

should be malum \7i sc. It is sufficient if it be iikuIc criminal, or even
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be prohibited under penalties by statute. The indictment against

workmen for a conspiracy to defeat the operation of the act of parlia

ment regulating their wages, and that for a conspiracy to violate the

acts of assembly prohibiting the sale of lottery tickets, were sustained

on this principle. (8 Mod., 10 ; 4 Met., 128 ; 7 S. & R., 476.) In

an indictment for conspiracy to do an act prohibited by the common law,

where the act has a specific name which indicates its criminality, it is

not necessary to describe it minutely. But it has been thought that

where the object of the conspiracy is merely forbidden by the statute,

it can be described only by its particular features." (Com. vs. Hart-

man, Lewis' U. S Crim. Law, 223.) But even in offenses of this

character, it has never been held necessary to set forth the unlawful

object, with the precision required in an indictment for perpetrating it.

It is the conspiracy, and not the object sought to be accomplished by

it, that is the subject of the indictment. Where the indictment is for

an act done, it is always in the power of the prosecutor to lay it with

certainty, and this the accused has a right to require, as well for the

purposes of his defense, as for his protection against a second prosecu

tion for the same cause. But this reason does not extend to an object

which may never have been accomplished, and which is not the gist of

the offense charged, although an essential ingredient in it. (Common

wealth vs. Gillespie, 7 S. & R., 475-6.)

Let us apply these principles to the case before us. There can be

no doubt that the statute prohibiting the circulation of foreign bills

under the denomination of five dollars is founded on the soundest

policy, and that the public interest would be greatly promoted by its

faithful observance.

A conspiracy to defeat its operation is a combination against the

public welfare, and we can have no hesitation in declaring that such a

conspiracy is an indictable offense. If the first count contained nothing

more than this charge, the offense would be complete. But it goes

further. It avers that the purpose of the conspirators, in causing the

officers of the bank to violate the act of the assembly, was to compel

them " unjustly and unlawfully? to pay large sums of money, "for the

corrupt gain" of the conspirators. If the object was merely to compel

the payment of the penalties by a bona fide prosecution for them, the

offense of inciting persons to violate the law remains. But a recovery

of the penalties, even in that case, could not be " unlawful." We are,

therefore, left to infer, that the " large sums of money" were to be ob

tained by some other means than a fair prosecution of the offenders.

In a subsequent part of the indictment, it appears that the money was

to be drawn from the victims by compounding their offenses. If the

object was merely to detect and bring to punishment suspected violators

of the law, there was nothing indictable in the transaction. Norder's

case in Porter's Crim. Law, 129, and many other cases in detecting

post-office larcenies, and other offenses, are instances of this. But

it was the business of the plaintiffs in error to show on the trial the

lawfulness of their acts. They had their day in court for this purpose.

The mistake of the jury, if there be one, can not be corrected here.

A writ of error reaches nothing but the errors manifest upon the record.
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The evidence submitted to the jury is no part of the record, and is,

therefore, not before us. It is found as a fact, that the objects• of the

defendants below, was not the detection and suppression of crime, but

the promotion of their own corrupt gain. The idea of procuring the

violation of the law for the purpose of detecting and punishing sus

pected offenders no where appears upon the record. On the contrary,

this motive is entirely excluded from the averments in the indictments,

all of which the jury have found to be true. It is not material whether

the " corrupt gain" of the conspirators was to be secured by recover

ing the informer's share of the penalties, or by receiving money to sup

press prosecutions for the offenses committed. In either case there

can be no doubt of the criminal character of the transaction. The

double iniquity of inducing a person to commit a crime, and then ex

torting money from him to suppress a prosecution for it, is such a plain

violation of public and private rights, that it requires no argument to

show that a conspiracy to promote such an object is indictable. The

act of inducing a person to commit an offense for the purpose of

recovering the penalties against it may be less in the degree of its

enormity, but it is in principle the same. It is an offense not unlike

that which was punished in the case of King vs. McDaniel et al.

(Foster's Crim. Law, 140.) In that case there was a conspiracy to

procure persons to commit a robbery upon one of the conspirators for

the purpose of obtaining the rewards given by act of parliament for

the conviction of highway robbers. Although the means used to

induce the perpetration of the robbery were not more seductive than

those adopted in the case before us, the prisoners were convicted of

the conspiracy, and the conviction, upon the fullest consideration, was

affirmed. They were set in the pillory twice, and committed for seven

years, But the offense of inducing others to commit crimes for the

purpose of obtaining the rewards given for their conviction was so

abhorent to public feeling, that one of them lost his life in the pillory

through the resentment of the populace. (Foster, 130.)

It is true that the means made use of, to prevail over the virtue of

the victims in this case, were not such as could have succeeded with

persons of ordinary devotion to the law. But as the conspiracy itself

is indictable, without regard to the result, or to the means used to

effect it, the facility with which the result was effected may prove

that the officers of the bank were unable to resist a very slight tempta

tion ; but it is far from extinguishing the guilt of the conspirators.

Their offense is none the less because aimed against persons too

weak to resist a small temptation. If the means resorted to had failed,

there is no reason to believe that the conspiracy would have been

abandoned. On the contrary, as the plaintiffs in error had bound

themselves together to accomplish the unlawful object the presump

tion is, that if one measure failed, another more effective would have

been adopted. But all this is immaterial, for, as already said, neither

the final result, nor the means used to effect it, vary the legal character

of the offense. We are of opinion that the first count charges an in

dictable offense.

The judgment of the court of quarter sessions is affirmed.
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RIGHT OF WAY. LIMITATION.

A right of way Over the land of another to a particular lot, can not be extended without the consent

of the grantor.

[Shroeder va. Brenneman. Pennsylvania Supreme Court. Not yet reported.]

Action of trespass on the case by Brenneman against Shroeder.

Judgment for plaintiff and appeal by defendant.

Shroeder, it seems, in 1851, purchased a lot of land in the city of

Lancaster, Pa., from one Withers. In 1852 he purchased an adjoining

lot from one Metzgar. Both of these lots were bounded by a private

alley-way belonging to Brenneman. A right of way through this alley

belonged with the lot purchased from Metzgar, but not with the lot

purchased from Withers. Shroeder, however, placed a door or gate on

the eastern line of the lot purchased from Withers, opening into this

alley, and also placed a hydrant close up to the wall, which did not,

however, obstruct the alley-way. This action was brought to recover

damages for the interference of defendant with plaintiff's right to the

alley.

Woodward, J.—It is a well-settled rule of law, that if a man have

a right of way over another's land to a particular close, he can not

enlarge it and extend it to other closes, and this whether his right be

by user or by deed. (Rolle, 391 ; Howell vs. King, 1 Mod., 190 ; Hen-

ning vs. Burnett, 8 Exchequer R., 192 ; Davenport vs. Lawson, 21 Pick.,

72 ; Kirkkam vs. Sharp, 1 Wh., 323 ; Lewis vs. Carstairs, 6 Wh., 207.)

The reason of the rule is stated in Howell vs. King, and runs through

the subsequent cases, that if the law were not so, the owner of the close .

to which the right is appurtenant might purchase an indefinite number

of adjoining acres and annex the right to them by which the grantor of

the way might be entirely deprived of the benefit of his land—a reason

which applies with all its force to a private alley, like that in respect

to which this suit wa9 brought. Entitled to the use of this alley for

the purposes of the lot purchased of Metzgar, if Shroeder can use it

also for the convenience of the lot he purchased from Withers, there

is nothing to prevent his use of it in connection with any other lots he

may purchase along the alley, and thus Brenneman may be annoyed

with the general use of a right granted only for a special purpose. The

right is not personal to Shroeder, but appurtenant to his one specific

lot, and the necessary limitation of its extent is found in the terms of

the grant. It can not be carried beyond without invading the reserved

rights of the grantor.

Judgment affirmed.
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HON. PETER HITCHCOCK,

LATE CHIEF JUSTICE OF OHIO.*

The subject of this memoir was bora in the town of Cheshire, in

the county of New-Haven, and State of Connecticut, October 19,

1781. Like other youth of New-England, he had the advantages of a

common school education, such as they were near the close of the

last century ; and when of suitable age, turned his attention to classi

cal studies. At the age of seventeen years, he entered Yale College,

as a member of the Sophomore class, and graduated in 1801. The

pecuniary circumstances of his father were limited, so much so, that

in order to acquire the means of defraying the expenses of an educa

tion, he was compelled to rely measurably upon his own exertions.

For this purpose he spent his vacations, and occasionally some por

tions of the college terms, in teaching school. In consequence of

this embarrassment, he did not succeed as well in his college studies

as might otherwise have been expected, although his character as a

scholar was reputable. His fellow-students regarded him as a young

man of excellent habits and judgment, a careful and accurate, rather

than a brilliant student. He did not so particularly attract the atten

tion of the faculty as to excite on their part anticipations that his

future course would do eminent honor to his alma mater. In this re

spect, his case was not unlike those of the late Henry Baldwin and

Daniel Webster, in their retirement from college. Like those emi-

'nent men also, by his subsequent life, he demonstrated most clearly,

that his instructors had signally failed to appreciate his intellectual

capacity and power.

After leaving college he made choice of the law as a profession,

and engaged in its studies, in the spring of 1802. These studies

were pursued with private instructors, and mostly in the county of

Litchfield, in his native State. He was admitted to the bar in March,

1804. His examination for admission evinced that his preparatory

studies had been pursued with diligence and attention, and that he

was well qualified to engage in the practice of his profession. He

immediately opened an office in his native town, and continued in

practice there for about two years, with fair success for a young man

well qualified, diligent, and attentive to business. In 1805 he was

married to Miss Nabby<Cook, of his native town, who still survives

him. Although his prospects for business in Connecticnt were as

flattering as could have been reasonably expected, yet he was fully

aware of the difficulties which a young lawyer must necessarily en

counter, especially where the profession is crowded, and the business

principally in the hands of old practitioners of established character.

He therefore concluded to " try his fortune" in a new country, and in

* A brief sketch ■>f this distinguished jurist was published in " Biographical

Sketches »f Eminent American Lawyers," in June. 1852, but he has since de

ceased, and a more extended notice is deemed due to his memory



SKETCHES OF EMINENT AMERICANS. 745

the spring of 1806, removed with his family to Geauga county, in the

State of Ohio, and settled on the farm in the township of Benton, on

which he resided until bis death.

The State of Ohio was at that time truly a new country. It was

almost entirely a wilderness, although in some portion of it settlements

had been commenced, and here and there might be found an occa

sional cabin. The entire population did not much exceed one hun

dred thousand. It was extremely difficult to get from place to place,

as thfe roads, where there were any, were almost impassable, and fre

quently the traveller was guided by nothing better than a blazed or

marked line through the forest. That portion of the State in which

Mr. Hitchcock located himself, and which is known as the Connec

ticut Western Reserve, had, perhaps, fewer inhabitants in proportion

to the extent of territory than most other parts of the State. The

Western Reserve was at that time divided into two counties, Trumbull

and Geauga, the latter having been organized in the spring of 1806.

Thair population did not then exceed five or six thousand, nor did it

increase with much rapidity until after the close of the war of 1812.

Western New-York was, at that time, a new country, and its territory

had first to be supplied with inhabitants, before it could be expected

that many emigrants would venture as far west as Ohio. The West

ern Reserve, which, in 1806, constituted but two counties, is now di

vided into ten, and parts of it are attached to three others. In 1850

its population exceeded two hundred and ninety-six thousand, and that

of the entire State had increased to nearly two millions.

Judge Hitchcock was not disappointed in his expectations in re

moving to Ohio. True, law business, as might have been expected,

considering the sparseness of the population, was small, and for seve

ral years his time wa3 somewhat divided between his profession and

the " clearing up" and cultivation of his farm. During several differ

ent seasons also, after his arrival in Ohio, he was engaged in teach

ing school. But notwithstanding these interruptions, and the disad

vantages of a residence at some distance from the county-seat, he had

his full share of what legal business there was. His practice con

stantly increased with the increase of population and the improvement

of the country. Nor was it confined to one county, but extended over

the entire Reserve ; throughout all of which, he $oon acquired the re

putation of a leading lawyer. In the practice he was successful, and

had the satisfaction of believing that his clients were well satisfied

with his management of the business committed to his care. In con

ducting this business he was compelled to trust principally to the

knowledge of the law acquired in his preparatory studies, as books

were scarce in that part of Ohio, and he had not much time for

reading. Few now remain who can speak of his early efforts at the

bar from personal knowledge ; but the records and files of the causes

in which he was employed, sufficiently indicate that he was then a

well-read lawyer, familiar with the leading principles of the science,

and possessed of an acute, practical, discriminating, and logical mind.

His cotemporaries describe him as one that came to the trial of his

causes well prepared ; skilful in eliciting and arranging his proofs ;

of familiar and persuasive eloquence, united with a happy faculty of
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taking a natural view of the most intricate and complex caBe, and so

simplifying it, as to render it easily understood, and clear to men of

ordinary comprehension ; and withal possessed of talent sufficient to

grapple, successfully, with any amount of new and unexpected matter

of law or fact, that should happen to be thrown suddenly upon him,

and handle it, apparently, with the same ease that he managed a case

composed of the simplest elements. To all this he added the moral

influence of a high character for candor, personal integrity, and fair

ness.

Perhaps the safest opinion of his intellectual capacity and power

may be formed from the fact, that he held a leading position at the

bar, when it embraced men of signal ability, with whom he was

brought into daily conflict. The grave is now closed over most of the

eminent lawyers that attended the courts within the circle of his prac

tice, between the years 1806 and 1819. The present generation know

but little of the treasures of knowledge and talents brought to the

West by those energetic and enterprising pioneers. Tradition somo-

times speaks of them. Still the present generation is inclined most

erroneously to arrogate to itself superior ability in proportion to its

greater facilities. On hearing a remark claiming this superiority, the

reply of one of the survivors of that day, himself a competent judge,

was, " You are mistaken ; I tell you there were giants at the West in

those days." Perhaps this reply may be deemed a little extravagant;

but the names of those who were wont, at that time, to attend the

courts in Trumbull county, furnish, at least, an apology for it. Hon.

Elisha Whittlesey, and the late Judges Tod, Pease, and Goodenow

were residents, and the Hon. Benjamin Tappan, Philip Doddridge,

Charles Hammond, Justice Baldwin, of the United States Supreme

Court, and several other prominent lawyers, were frequent attendants.

Most of these have departed this life, and have left a posthumous fame

for learning and ability, not often equalled by those whose reputation

is acquired at the early age at which theirs was. Of the survivors it

is unnecessary to speak. Their high standing and eminent ability

are well known to their fellow-citizens. These men would have been

ranked with the proudest intellects that adorn the profession, in what

ever section of the country they had lived.

It was in a new country, not well supplied with books, with the

cares of a pioneer, and the charge of a young family upon him, and

pitted against such men, that young Hitchcock was obliged to struggle

up the hill of fame, in those primitive times ; and successfully did he

struggle, and secure to himself a proud eminence. It was under such

auspices, with but a mere trifle of inherited property, that he was

obliged to earn his daily bread and provide for the education of his

increasing family, and to bear, in the mean time, his full share of the

current burdens of society, at the same time that he provided the

means of support for his declming years : yet he was always found

undiscouraged and equal to his task. An active and efficient member

of society and of the church, he was there, no less than when repre

senting the people in the legislature, in Congress, and in convention,

or while discharging the duties of chief-justice of the State, the same

self-possessed, imposing, but modest, unassuming, unoflicious man of
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influence ; the same unobtrusive individuality of character and ster

ling rectitude of conduct, in all stations of life, marked him as a man

of more than ordinary mould, and failed not to secure the respect and

confidence of his fellow-men, in whatever capacity they became ac

quainted with him.

Judge Hitchcock possessed a strong physical frame, and, during a

considerable portion of his life, especially during the last twenty years

of it, was favored with good health, and was capable of uncommonly

severe mental endurance. His head indicated the possession of a

massive, finely-developed brain. The calm self-possession, evenness

of temper, firmness of purpose, and self-reliant judgment which he

uniformly exhibited, would have been indicated by nature's endow

ments ; yet he had improved upon these natural faculties by constant

habits of sobriety, personal restraint, and untiring industry.

In early life he acted efficiently with the political party that brought

Jefferson, Madison, and Monroe to the Presidency ; and was one of

the most successful advocates of their principles in Ohio. This course

in politics, and his eminence at the bar, soon brought him prominently

before the people ; and in 1810 he was elected a representative to the

General Assembly of the State. In 1812, he was elected to the State

Senate; and in 1814 re-elected. He served during both terms of two

years each, and was speaker of that body for one session. As a member

of the General Assembly, whether in the house or in the senate, he oc

cupied a prominent position, and exerted his full share of influence

In the fall of 1816, at a warmly-contested election, he was returned to

the Congress of the United States, and took his seat as representative in

that body in December, 1817. Before the close of his congressional

term, he was, in 1819, by the legislature of Ohio, elected a judge of

the Supreme Court of that State, for the constitutional term of seven

years. He was re-elected to the same office in February, 1826, in

March, 1835, and in January, 1845 ; and finally retired from the bench

on the 9th of February, A. D. 1.852, at the advanced age of seventy

years. He had been returned and served in the State Senate during

the term between 1833 and 1835, and was again for one session its

speaker. The fact that he entered public life in 1810, and continued

to occupy, for a period of forty years, the most important stations

within the gift of the people of his adopted State, is an eloquent com

mentary on his character, expressive of their decided opinion of his

merits. It tells better and more forcibly than words can express, how

his long and faithful services were appreciated by those who best knew

their worth. Nor was this abiding confidence less creditable to those

who so cheerfully continued it, than to the worthy recipient of so much

public favor. Public applause was never won by him with any of the

artifices by which some acquire an evanescent popularity and become

great men for a day. He never practised any of the arts of the de

magogue ; and if he possessed that power, he scorned to use it, but

regarded it as a faculty never to be put in requisition. His judicial

station, so ably filled for twenty-eight years, was one illy calculated

to secure an available popularity, in a community where party lines are

. closely drawn. The judge who, like him, does his duty, his whole

duty, and nothing but his duty, and thereby earns and wins golden
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opinions from the learned and the good, must, by the very act of per

formance, sufficiently thwart the course of the dissolute, corrupt, and

criminal portions of community to secure their enmity ; and he neces

sarily incurs the hazard of their holding the balance of power between

the contending parties of the day, and of their using it under the false

pretence of avenging a real injury.

Moreover, as has been stated, Judge Hitchcock was originally a

republican, of the Jeffersonian school, and, from his arrival at full age

until the formation of new parties, or the re-construction of old ones,

subsequent to the election of John Quincy Adams, had uniformly and

efficiently acted with the Republican party. Although personally pre

ferring the election of that gentleman to the Presidency, he had, in

1823, presided at a meeting in Geauga County, which nominated An

drew Jackson for that office ; and had been as freely berated for what

were called his radical notions, at an early day, as were the active

supporters of Jackson at a subsequent period. He had strenuously

sustained the war of 1812 ; and for the other supposed political sins of

the old republicans, his opponents taxed him with a partisan's full

share of responsibility. He, however, in common with many of his

political friends, advocated the election of John Quincy Adams, and

sustained his administration. He insisted that he could never discover

wherein that administration differed materially from those which pre

ceded it, which were admitted to be republican. He ever afterwards

acted with the Whig party, because he believed there was more of the

spirit of genuine republicanism in that than in the opposing party, and

that its measures, if adopted and persevered in, would conduce to the

best interests of the whole country. He was conservative in his feelings

although not opposed to judicious reforms ; but in effecting them,

thought gradual, rather than great and sudden, changes most prudent.

'With the agrarian movements of the present day he had not the

slightest sympathy.

His political course subsequent to 1824 (especially as those of his

early associates who attached themselves to the Democratic party

charged him with a departure from the true faith) placed him in a po

sition to receive the decided opposition of that party, whenever an

opportunity was furnished to politicians to make him sensible of their

power. Hence arose the two interruptions of the continuity of his

judicial service. But these things did not affect him. 'On his return

to the bench, he bore himself with such dignity and fairness, and

evinced such ability, as won from those of the profession who acted

politically against him, opinions as favorable and an esteem as warm

and abiding as those entertained for him by his political friends and

associates. His brethren upon the bench who, at different times, had

thus displaced him, could never discern the least evidence that the

occasion had left upon his mind anything to render the>r position as

associates less acceptable to him or less pleasant to themselves than it

would have been if they had been brought upon the same bench

under auspices the best calculated to produce friendship. This is

decided language ; but it is the testimony of one who has means of

knowledge possessed by no other man, and who speaks from that per

sonal knowledge. It is what could be said only of a liberal, generous,

noble mind. It is saying much for the magnanimity of one who for
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years was regarded by all classes as a leading spirit of the Whig party

in Northern Ohio ; and who had long been a shining and conspicuous

target for the shafts of political opponents of all grades.

That this favorable opinion is not the expression of a single friendly

individual, may be shown by a single illustration, and its introduction

will exhibit this distinguished citizen again acting in a most important

station. A practical test of public opinion, in regard to him, was fur

nished in the election of delegates to the Convention for the revision

of the Constitution of Ohio, in the spring of 1850. The district in

which he resided was entitled to three delegates, and was pre-emi

nently the stronghold of Free-soilism. That party outnumbered

each of the others by some 500 or 1,000 voters. Actuated by what,

under the peculiar circumstances of. the case, was considered by

the Whigs and Democrats an illiberal policy, and contemplating, as

was supposed, measures extremely obnoxious to them, the Free-Soilers

put in nomination a full ticket of men of their own party. This course

on their part produced an agreement of the other two parties to support

a Union ticket, composed of sound Whigs and Democrats—the Whigs

nad the greater number of voters, and of course a superior claim to two

of the three delegates ; but inasmuch as their excess of numbers was

not in that proportion, in order to compensate for the deficiency, they

very generously offered to the Democratic party the selection of the

Whigs that should be placed on the ticket. The offer was accepted,

and the Democrats, with great unanimity, named Judge Hitchcock, the

great leader of their political opponents, and the man of the most in

fluence among them, as their first choice. He then held the office of

Chief Justice of Ohio, and with much reluctance accepted the nomina

tion. He, however, did so, and, with the whole ticket, was elected in

spite of a severe and bitter opposition, receiving the support of almost

every regular Democrat in the entire district. That was a proud day

in the life of a toil-worn public servant, and it is believed that its re

sults were not less important to the people of the State of his early

adoption, than honorable to him.

Judge Hitchcock took his seat in the convention at the time it as

sembled, and was active in the discharge of his duties. He performed

his full share of labor in the most important committees, examined

carefully every subject that underwent discussion, frequently

took an active part in the debates, and was conspicuous among

the most useful and valuable members of that most distinguished

body of men. He returned to his constituents after the close of

his labors, and had the signal good fortune to learn from them that

they were well satisfied, that his course had fully justified their pre

ference in selecting him. They were satisfied that his constant aim

had been to present for the action of the people an instrument as per

fect in itself, and as well calculated to promote the happiness and pros

perity of the present, and future millions of Ohio, as could be formed ;

and that he had pursued that object with a singleness of purpose, that

had elevated him entirely above the level of a partisan,' to the dignity

of the experienced, practical statesman.

It was not to be expected that he would agree in all things with the

majority, nor did he. When others differed, he heard them attentively,
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and used bis best efforts by argument to modify their views, and to

produce unity of action, by reconciling conflicting opinions. The

working of the new constitution will soon test the question how far he

was right, and wherein a departure from his counsels was the result of

a prudent foresight. He entered the convention a man of large expe

rience, of clear, methodical mind, and probably better understood the

defects of the old system than any other man in Ohio. In his record

ed votes, and the reported debates, he has left ample means by which

posterity can form a correct judgment upon his every act in that

body.

He was decidedly in favor of transferring directly to the people the

election of the judiciary, and of all State and county officers. The

conviction of the policy of a change in this respect had been pro

duced in his mind by careful observation of the operation of the old

system. He was opposed to reducing the term of office to the judges,

believing that public policy, as well as the interests of persons and

property, required its increase rather than its . diminution. He would

have much preferred that it should have been fixed at fifteen years,

with a prohibition against re-election. With the arrangement of the

judicial system he was not entirely satisfied. He regarded it as quite

problematical, whether the contemplated legal reforms would be found

of practical use, especially in the State of Ohio. It had been the

effort, both of the legislature and the courts of that State, to simplify

legal proceedings as much as possible ; technicalities had been in a

great measure discarded, and brevity in pleadings was encouraged.

True, the common law form of the action of ejectment was retained,

but in practice no evil resulted from it, and in no form of action were

the rights of parties litigant more easily ascertained and determined

than in this : under the rules of court, the issue was so made up, that

the great question, and indeed, generally, the only question, was that

of title, or the right of possession. Under the new constitution, all

distinction in the forms of action and proceedings at law and in equity

have been abolished. Whether this experiment will conduce to the

ends of justice, time and experience must determine. Many compe

tent men and intelligent lawyers begin to think that the Chief Justice

was far from erring in his anticipations on this subject, and to speak

of the necessity of modifying the judicial system, and the code, to pre

vent the failure of both. Doubtless, a future trial should be made be

fore attempting any change, and perhaps the result will be entirely

satisfactory.

Judge Hitchcock favored decidedly the provisions of the new con

stitution recognizing the public debt, and providing for its payment,

and limiting the power of the legislature to incur additional liabilities ;

also, the different clauses requiring the equal taxation of all the pro

perty in the State; and the incorporation of the principle of individual

liability of stockholders in corporations ; although he probably would

have preferred to have excepted from the operation of this rule corpo

rations designed especially for purposes of internal improvement.

In reviewing the course of Judge Hitchcock as a legislator, the fu

ture student of the history of Ohio will find some things worthy of

particular note. He will find votes of his at an early date, that give



SKETCHES OF EMINENT AMERICANS. 751

evidence of a well-informed and mature judgment, far in advance of the

age ; and that its dictates were by him fearlessly acted upon then, when

they run counter to the opinions of both political parties ; and after

wards, with his characteristic independence, acted upon, when the

Whig party, with whom he was associated, very generally opposed

them. History teaches us, that Governor St. Clair owed much of his

unpopularity to his efforts to induce the territorial legislature to de

fine and limit in their charters the specific grants of corporate power

intended to be conferred upon the artificial bodies which they created.

His vetoes of bills, deemed defective in this respect, are supposed to

have hastened the period of a change from the Territorial to a State

government ; and not only to have excluded from the constitution the

veto power, but to have caused the introduction into that instrument

of that peculiar clause which, for many years, was construed by the

republicans as conferring upon any association, for a lawful purpose,

a constitutional right to demand a charter ; and such a charter, as

would confer upon them all the powers that might be exercised by the

individual in his private capacity.

Acting under this conviction, the legislature had been liberal in the

unrestricted grant of corporate power prior to 1810 ; and it was con

sidered a heterodox notion, a departure from the true republican faith,

to attempt to trammel the powers of a corporation by legislative restric

tion, when Judge Hitchcock entered the house as a member. He,

however, met the question fearlessly, and successfully maintained that

the legislature had that power, and that duty required its exercise, by

a careful scrutiny of all such enactments, and a strict definition of the

powers intended to be conferred.

He also labored to secure in such grants a clause reserving to the

legislature the right to modify or repeal the charters, whenever de

manded by a due regard to the public welfare. This proposition found

but few supporters in 1810. It was far in advance of the democratic

confidence in the people at that day. It was an original movement in

Ohio, and was regarded as ultra-radical and impracticable by both

political parties. The Federalists, of course, regarded it as entirely

unsafe to trust corporate Tights to the^iction of subsequent legislatures.

But the experience of forty years produced a great change in the public '

mind, and the effect was to induce the two millions of people in Ohio,

in 1850, to embody in their organic law the rejected principle of 1810.

Its introduction was more than acceptable to Judge Hitchcock. At

an early day he considered it but the dictate of prudence to thus pro

vide a remedy for incautious, hasty, and ill-advised legislation. He

was early convinced that it was a measure of safety, necessary for the

proper protection of the public, and this conviction of his early man

hood had never been shaken, but on the contrary had increased in

strength, as his years and experience matured his judgment.

He was anxious for, and labored to introduce a clause requiring

compensation to be made for any individual injury that might be

caused by the exercise of this reserved power, and claimed that such

clause would be but the declaration of a principle of natural justice,

which was unalterable, and of moral force at all times. In this he

(ailed, but yielded with commendable grace to the force of numbers
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He did not regard the absence of such clause as an insuperable objec

tion to the instrument, but expressed the opinion that the rejected pro

vision was one that obviously addressed itself to the sense of justice,

inherent in the bosom of every member of community, that no legisla

tive assembly could ever be long sustained in a wanton repeal, injurious

to private property. He deemed it hardly probable that a future legis

lature should coolly disregard a fixed principle of right, or deliberately

refuse a remedy for a positive wrong ; and utterly improbable that the

people of Ohio would ever, knowingly, sustain them in so doing, or

hesitate to adopt' the appropriate means for redressing such a wrong,

should it ever be perpetrated.

In the opinion of Judge Hitchcock, there were other defects in the

constitution submitted for adoption by the people in 1851, and some

provisions with which he was not entirely satisfied ; still he voted for

it, believing it to be an improvement upon that of 1802, and was anx

ious for its adoption by the people, and used his influence to secure

that end.

The labors Qf Judge Hitchcock in the Convention did not prevent

the performance of his usual circuit duties on the bench, nor his sitting

as a member of the court in bank ; but the two offices occupied his

whole time, and made that year of his public life one of continuous

toil. He had, however, the consciousness of having labored faithfully

for the performance of his entire duty to the public, and this was to

him an ample reward.

Important and useful as were the services of Judge Hitchcock in

other departments of public life, it was upon the bench of the Supreme

Court of Ohio that his severest and most untiring efforts were put forth.

And he, who states the full extent of his merits as a jurist, is liable to

be suspected of presenting the overwrought panegyric of a too partial

friend, especially by those not familiar with the nature and extent of

the duties performed by him during the long period of his judicial

service. Those living in the older States know but little of the labors

required of one placed in his position, and are illy prepared to appre

ciate the disadvantages under which he must act. The State of Ohio

was comparatively new and tMnly settltxl -in 1819. All the earlier

States, and many foreign countries, had contributed largely to its

population. This tide of immigration had continued to flow in, and at

the time of his leaving the bench had, with the natural increase of

population, swelled the number of inhabitants to about two millions.

The State which he began to traverse, with two-thirds of its surface

in its native forests destitute of the first signs of civilization, had be

come densely populated, was traversed by rail-roads, canals, and other

public improvements, with thriving villages thickly interspersed over

a rich and highly cultivated country, which embraced several cities,

whose growth and prosperity far exceeded the most sanguine hopes of

any who had early prophesied favorably of the prosperity of the West

ern country—of course the changes were rapid, and the habits, feelmgs,

and opinions of the people were far from being settled and uniform.

Tho task of a judge among such a people is far different from that ot

one in an old and established community, where the habits of the peo

ple have become fixed ; the laws have been reduced to a regular sys
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tem, and by time and experience adapted to the state of society; and

where the masses have all been trained in the same school of

morals and policy, and comprehend alike the same subject. In such

a community, legislative, executive and judicial action naturally as

sumes the consistent form of a settled policy, produced in the wisdom

acquired by experience, instead of being, not unfrequently, the result

of sanguine theory, or bold speculation, crudely attempted to be reduced

to practice, without the experience necessary to give it practical form

to foresee its evils. The duties of the judges of the English courts

require them to possess learning, integrity, justice, industry, astute

minds, and thorough knowledge of the people of England, and of her

public policy, but they have a beaten track to tread, upon which the

learning of centuries has shed beams of vivid light. Even the Lord

Chief Justice has to pioneer few unexplored regions of thought, where

he can derive no aid from precedent well settled, and acquiesced in

for ages. He is rarely vexed with crude and ill-digested statutes, the

work of minds not familiar with the old law, the supposed mischief,

or the means of providing a proper remedy, or (what is still more em

barrassing) of a mind more partial to some provision of the German,

French, or some other foreign code, than to the English law. A State

that changes from a forest to a flourishing community, that increases

its numbers more than twenty-fold in fifty years, mainly by an im

mense immigration, embracing a fair share of the enterprising c itizens

of every civilized country of the world, necessarily requires time to

settle her own policy upon a consistent plan, to regulate her own laws,

and to bring the different elements of public thought to act together in

harmony. Every man of intelligence comes to a new State more or

less attached to some of the institutions, and forms of legislation, and

civil procedure of the country of his birth, and will strive, until better

informed, to incorporate in the legislation of the State of his adoption

whatever he thought worked well elsewhere. Influences of this kind

have frequently broken in upon the common law basis of legislation in

Ohio, and disturbed the harmony of the system—sometimes, perhaps,

for good ; sometimes otherwise. But this unsettled state of the public

mind, this constant change, necessarily increases the labors of the judge.

Let a man of the highest and most cultivated intellect, and of the most

untiring industry, be placed in the court of last resort, to expound statutes

framed under such auspices, and to decide the numerous other ques

tions necessarily arising ; require him to hold court six months upon

the circuit, and six weeks in bank each year ; and to pass upon more

questions thus arising every twelve months, than any judge in England

would be required to decide in twice that time ; and compel him when

in bank to write out and deliver to the reporter his opinion by the morn

ing after he made a decision, and he would soon learn how to appreciate

the labors of Judge Hitchcock as a jurist, and to award to him the

credit justly his due, upon comparing the reports of his judicial deci

sions, prepared under such circumstances, with those of men of stan

dard ability, found in other law reports.

It was amid this unsettled state of society and law, and this con

stant change, and under circumstances such as have been described,

that he was called upon to discharge his duties as judge'. He labored

faithfully to introduce system, to sustain and enforce those principles
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of law sanctioned by the wisdom and experience of ages, to adapt

judicial proceedings to the character and wants of the people, and to

give permanency and consistency to the jurisprudence of the State.

In any emergency, he seemed to bring to his aid intellectual strength

and research adequate to the occasion, and his success was not only

highly satisfactory, but highly honorable to him.

Ohio gave unequivocal evidence of her opinion of his sterling worth

and great fitness for judicial station, by continuing him so long in her

service in that capacity. The careful reader of the twenty volumes

of Ohio Reports, who reflects upon the nature of his labors, and the

circumstances attending them, will never condemn his judgment. To

him these volumes are a monument of enduring fame. They exhibit

the solid structure of his mind. They show him, as he was, a man

well versed in the elementary principles of law, anxious to do right,

and to give plain reasons for his own belief that what he did was

right, without making any pretence of superior ability, or aiming to

embellish his opinions by any of the ornaments of fine style. That he

never erred, is what can be neither said of him nor any other man. But

with him an erroneous decision was a very unusual occurrence. Some

years since, Chancellor Kent, whose opinion is entitled to the highest

credit, speaking of the first eight volumes of reports containing Judge

Hitchcock's early decisions, said they exhibited a sound and healthy

administration of the law in Ohio, which compared favorably with the

jurisprudence of the older States.

On the bench Judge Hitchcock was laborious, systematic, punctual,

and attentive. He dispatched business with peculiar facility, although

not without deliberation. His official life was one of constant labor,

but he was rarely, if ever, in a hurry. He readily ascertained the

points in a case which were decisive of its merits, and his mind seemed

at once to reject every thing that was immaterial. He read the ma

nuscript pleadings, evidence, and arguments submitted, with great

rapidity, and never contented himself until he had read every paper

connected with a case. His memory was retentive, and by a single

reading of the papers in a chancery case, however voluminous, he

seemed to acquire a perfect knowledge of their entire contents, and of

the whole matter in controversy, and would, almost uniformly, state

with accuracy the exact point upon which the case turned, and name

the evidence that bore upon it. This faculty enabled him to concen

trate his whole mind upon the question in hand, to recur in debate with

out loss of time to the proof that would correct or strengthen a first

impression, and, united with his habit of persevering with an investiga

tion once begun until he had finished it, enabled him to turn off, well

done, a mass of business that more sprightly but less methodical minds

would not be able to dispose of as well in the same length of time.

He understood the great object of the whole machinery of courts

to be the enforcement of justice between man and man, and thought,

that if all were so instructed as to entertain correct notions of right

and wrong, and would observe the sound moral rule of doing to others

as they would that others should do to them, there would be very little

need of courts of justice. His anxious desire ever was, that strict

justice should be done between oarties litigant, and to arrive at thu
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end, he perhaps sometimes too much disregarded technicalities. He

had very little reverence for a rule, the justice of which he could not

discern. If, in a given case, a technical rule was sought to be used to

bring about a result which conflicted with his strong sense of justice,

he was apt to suspect it was misapplied, and seek some way to avoid

its force, and would invariably resist its application, until convinced

that there was no way of escape, but by unsettling the rules of esta

blished law. In the estimation of some, this characteristic of his

mind was a defect. If so, it was an amiable one. It existed in the

minds of Chief Justice Marshall and Theophilus Parsons to an equal

degree. And whatever counsel, in the excitement of the moment, may

think, suitors will ever appreciate the judge whose aim is to have jus

tice done in all cases that come before him. Such a judge will ever,

of necessity, suspect either the soundness of the rule itself, or the pro

priety of its application to a given case, whenever he sees it working

an unjust result. Regarding justice as the paramount object of the

court, he will be loth to defeat that object, and will never suffer it to

be done where he has the power of preventing it, without departing

from the known rules of settled law.

A firm, consistent thinker, relying on his own judgment, and care

fully surveying his ground before forming a conclusion, it was no easy

matter to effect a change in his opinion, when once decidedly formed.

However highly he might appreciate the ability of one who should

differ from him, still that difference, unless sustained by fact or law,

which undermined the pillars upon which he had based his own con

clusion, never seemed to shake his confidence in the correctness of his

own judgment. Opinions, with him, were not a matter of choice, but

the result of study and reflection, and both were uniformly put in re

quisition and exercised, until a definite and satisfactory conclusion be

came the result. To move him afterwards from the ground he had

assumed, it was ever necessary to understand his reasoning thoroughly,

and to show him that, as to some one fact or legal proposition, he was

mistaken ; and to enable one to thus meet, and, if possible, overthrow

him, he would frankly expose the whole basis of his conclusion, and

if met by a fair exposition of a false position, would readily see it and

yield to its force, without an effort to sustain a first impression by re

sorting to insufficient reasons. He never, on the bench, exhibited the

weakness of a drowning man, catching at whatever his hands could

reach, for self-support. He brought nothing to his aid, save what

he regarded as reliable. This characteristic of a powerful intellect

made him a very influential member of the court at all times, and his

habitual courtesy and candor rendered him not less agreeable than re

liable as an associate.

Much the most laborious and important of his duties during his

twenty-eight years of judicial service were performed upon the circuit.

Of the extent and character of this service, none except those imme

diately concerned, or connected with him, can form any adequate or

correct opinion. No report of such cases was ever made ; none can

now be made—yet they embraced, probably, forty-nine out of every

fifty causes that he ever passed upon. Almost uniformly these cases

were studied by him with the same care as those determined in bank •
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and in pronouncing his circuit opinions orally, he took pains to state

clearly all the questions made, and the views entertained by the court

upon each, and seldom left a cause without satisfying the counsel con

cerned, and all familiar with it, that he, at least, had investigated the

matter until he thoroughly understood it, even though he were unable

to convince them that he had escaped error in its determination.

In committing his opinions to writing, Judge Hitchcock was not al

ways, perhaps, the most happy, not because he was incapable of indit

ing a close, terse, and pointed opinion, but because he could seldom take

the time requisite to prune, condense, and weigh as would be desirable,

the exact force and power ofthe language used. The necessity for this

hasty preparation of opinion arose from the constant pressure of busi

ness in the Supreme Court during the whole of his long period of ser

vice, and from the fact that a law of the State required manuscript

opinions to be forthwith handed to the reporter, on the making of a

decision. This statute often deprived the judges of the requisite op

portunity of revision, and is believed to have been without a parallel

in any other State. Notwithstanding these disadvantages, naturally

inducing a habit of writing with great rapidity, and its legitimate ef

fect upon his style, the opinions of this eminent man still exhibit him

in a light that will, in the estimation of sound lawyers everywhere,

stamp him as a jurist of no ordinary ability, and give him a high rank.

It was felt by the bar of Ohio, and well said by one of its members,

in their behalf, on announcing to the court in session at the time of

his decease, the sorrowful event, that since the last adjournment of

that court, a most distinguished man had fallen, one whose death crea

ted a void, whose departure was a loss to them, to the State, and to

the cause ofjustice. In the death of such a man, society is bereft of

a most valuable member, and has just cause to mourn.

During the last term of his official service in the court in bank at

Columbus, in 1852, the bar of Ohio furnished a highly complimentary

testimonial of their estimate of his merits. They procured an eminent

artist to paint for them a portrait of the venerable judge, with a view

to have it placed in the court-room, where his countenance had been

so long familiar, and where his ability had been so conspicuous. It

of course represents him as he appeared when about to retire from

public life, at the advanced age of seventy-one years, more than forty

of which had been faithfully spent in the service of the State. The

feelings which prompted honorable and liberal-minded men to endea

vor to perpetuate, and preserve in their hall of justice, a striking re

semblance of one generally esteemed, and eminently distinguished in

that high tribunal ; of one who through a period of twenty-eight years

had discharged the duties of his exalted station patiently, faithfully,

without fear or favor, and uninfluenced by any illegitimate considera

tion, may be readily appreciated. It was a tribute of affection and re

spect, from his professional brethren, which they regarded as having

been nobly earned. No one in Ohio more richly deserved a similar

tribute. He had done more than any other man in the State to ele

vate the character of the profession, and to establish the jurisprudence

of the State on a scientific, sound, practical basis. In private life, and

m the public stations which ho had so long and so ably filled, his Ufa
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had furnished a practical example, well worthy the emulation of the

young men who should succeed him, that few great men had equalled,

still fewer had excelled ; and when the venerable judge had nearly ac

complished his public labors, and was about to retire from the stage of

public action, those who knew him best felt the force of this truth, and

hence this spontaneous token of its acknowledgment. It was but a

modest tribute, nevertheless it went to the full extent that the modesty

of the honored subject of the compliment was willing to permit. None

of his predecessors had been thus honored, and his delicacy of feeling

rendered him reluctant to assent even to this.

. Judge Hitchcock was esteemed by those who intimately knew him,

not less as a man and a Christian, than as a jurist and a civilian. In

all his social and domestic relations, he exhibited qualities of heart

and action that ever endeared him to those brought into near contact

with him ; the memory of which, stealing with sweet fragrance over

their minds, will often awaken the feeling of fond regret at the bereave

ment they have sustained.

Descended from a Puritan stock, and reared amid the influences

which, in olden time, were wont to cluster around the well-ordered

New-England home, he imbibed in childhood the principles of sobriety

and uprightness which adorned his subsequent career, and formed the

basis of that distinguished confidence which was in after life repos

ed in him, even by his most decided political antagonists. His

youth was marked by general correctness of deportment, and he enter

ed upon the scenes of public life with those moral and industrial

habits which, in connection with elevated aims and fair ability,

give a sure prestige of success and eminence in any honorable

vocation. •

The moral and religious sentiments inculcated under the paternal

roof became with him, in riper years, matters of fixed and controlling

conviction ; hence when, long before he professed a personal interest

in the Gospel, his lot was cast in a new settlement, he freely and de

votedly gave his influence and aid to rear and support its institutions.

His house was the home of .the pioneer missionary whenever one hap

pened to pass that way. When no minister was present, he was wont

to aid in sustaining Sabbath worship, by reading sermons, and on seve

ral occasions, when but a single professor of religion was present, and

he perhaps a diffident youth, he persuaded him to lead in prayer, and

himself conducted entire all the other exercises of the day.

On the 4th of March, 1832, at the age of 51 years, (and just twenty-

one years before his decease,) he made a public profession of religion,

uniting with the Congregational Church in Benton, of which he re

mained, until his death, an esteemed and efficient member. In the

discharge of the duties pertaining to this relation, he wa& equally strict

and faithful, as in the discharge of those of his official life, and pre

sented a model of exemplariness which is rarely exceeded. When at

home, nothing but infirmity in himself or familywas ever permitted to de

tain him from the services of the sanctuary, and other stated or occasional

gatherings for Christian culture, or the promotion of the general mter

ests of morality and religion, and usually he was prompt to render such

counsel and aid as the case might require. A distinguishing element
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in his Christian, as well as judicial character, was a steadfast integrity

in obeying his convictions of duty. Though no stranger to deep reli

gious sensibility, the fitful impulses of emotion were not needed to

arouse him to action.

He was the hearty and liberal friend and patron of the leading be

nevolent enterprises of the day ; and though sometimes reproached

with an unduly cautious, and obstinate conservatism, few have had

more nearly at heart the best interests of humanity, or more sincerely

wished success to every judicious effort for its elevation and improve

ment.

In deportment, he was reserved and unassuming ; in taste and fepl-

ing opposed to artificial parade and show ; a lover of republican sim

plicity of style and manners ; but at the same time, a pattern of gener

ous and hearty hospitality. By many who viewed him at a distance

he was regarded cold, and unsocial ; but a more intimate acquaintance

disclosed a heart glowing with all the genial sympathies of love and

friendship. The needy and afflicted ever found in him a judicious

and kind benefactor and counsellor. His reproofs and sarcasms some

times fell upon the misdoings and follies of those around him with

withering power, but usually his intercourse with others was marked

with great comity, and a tender regard for their feelings. Ever ready

to bestow his influence and active aid to promote the personal and

social welfare of those around him, his removal has left a vacuum in

the neighborhood circle of his late residence, which will long be pain

fully felt.

His social attachments were unselfish, enduring, and practical ; and

everything within his power which the subjects of them might need,

was ever freely and cheerfully bestowed ; and the gratification he

evinced when the welfare of friends was thus promoted, presented a

beautiful illustration of the Divine saying—" It is more blessed to

give than to receive."

His domestic affections were especially strong and tender. The

bosom of his well-ordered and intelligent family was emphatically the

earthly home of his soul, his cherished and earnestly-coveted retreat

from the cares and toils of public life. In the relations of husband

and father, he was ever the faithful, considerate, and affectionate coun

sellor, guardian, and guide. Controlling his children with a mild yet

firm discipline, savoring not less of reason and love than of authority,

he won to himself, in an eminent degree, not only their respect and

veneration, but their confidence and love. Deeming preparation for

practical usefulness in life the best patrimony he could leave them, he

directed his efforts in their behalf not to the amassing of wealth, but

to the bestowal of that mental and moral discipline and training which

should qualify them to be the artificers of their own fortune, and sus

tain with success and honor the responsibilities of life. And in this

he had his reward. He lived to see his seven surviving children,

three sons and four daughters, all settled in life, and occupying posi

tions of respectability and usefulness, and, what was yet more grateful

to his heart, all professed followers of the Saviour. The two eldest of

these sons were educated at Yale College, and one of them is now a

Judge of the Court of Common Pleas in one of the judicial districts of
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the State ; the other administer of the Gospel, and pastor of one of the

churches in Columbus, Ohio. The youngest son is a farmer, and oc

cupies the old homestead.

Full to overflowing was the cup of earthly happiness of the venera

ble father, when, in later years, Providence permitted a family gathering

around his hearth-stone, to mingle mutual sympathies and congratula

tions, and join in prayer and praise to the Father of Mercies. Never

will those thrifling interviews and seasons of prayer be forgotten by

any who were favored with the privilege of participating in them. From

the heart of his children never will be effaced the memory of paternal

fidelity, tenderness, and wisdom, with which he watched and guided

their early ways, until they were prepared to assume for themselves

the responsibilities of life ; and painfully will they miss the counsel

which, in their riper years, they were wont to seek at his lips.

He was privileged not to outlive his activity and usefulness, but to

fall at the post of duty, in the unabated vigor of his strong intellect.

Early in December last, he repaired to Columbus to attend the annual

session of the Supreme Court. He was retained in some cases of

importance, and one in particular which required profound effort in the

preparation of the argument. His intense application developed and

aggravated disease of the liver, to which he was predisposed ; and

that induced ulceration of the larger intestines, which was the imme

diate cause of his death. The symptoms, however, were not suffi

ciently striking to alarm, or cause him to suspend his labors, until it

was too late for remedial aid.

His debility gradually increasing, he left Columbus February 21st,

and arrived at his son's, the Hon. Reuben Hitchcock, in Painesville,

the same day. Though extremely anxious to reach his home, his fail

ing strength forbade it. From this time he declined rapidly. Stupor,

and slight wandering of mind supervened, and prevented his having

much conversation with his friends. On the morning of the 4th of

March, the entire family having arrived, Mrs. Hitchcock, with some

difficulty, aroused him to consciousness, and remarked, " Our children

are all with us now." He replied, " Oh, my children ! all be Chris

tians." This was his last utterance. A farewell more characteristic

of the Christian father, or more worthy of the occasion, could not

have been chosen. After this, ho lingered in great agony until about

two o'clock, P. M., when he gently fell asleep in death.

His remains were conveyed to Benton ; and on the following Sab

bath, a large and deeply-affected concourse of people attended a fune

ral service at the church where he had been accustomed to worship,

and followed him to the grave.

The light of his active usefulness and living example in Church

and State is extinct ; but a precious legacy remains, for " the memory

of the just is blessed."

The news of his decease, as it spread through the State, produced

a deep sensation, as it called forth such expressions of regret, of affec

tionate remembrance, and of esteem, as might be expected on the

death of so great and so good a man. In the principal cities in the

State and counties where courts were in session, meetings of the bar

were held, addresses made, and appropriate resolutions adopted.
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The resolutions adopted in Mulhenning county were presented to

the court, by Judge Birchard, who had in 1842, been the opposing and

successful candidate in opposition to him for election to the Supreme

Bench, and who afterwards served as associate with him for several

years. On moving that these resolutions be entered on the journals

of the court, judge Birchard, among other remarks made, bore the fol

lowing honorable testimony to the character of the deceased :—

" I feel that in the loss of such a man society has cause to mourn.

It has been bereft of an experienced, learned, able jurist ; of one

patient, careful, and untiring in his investigations, and as I think, of

great integrity. In the varied relations which he and I have occupied,

placed as we have been, in opposition to each other by our political

friends as candidates for the honors of the Supreme Bench, and radi

cally differing, as we often did, upon many ofthe exciting political

questions which have agitated the people of the Union within the last

twenty years, and changing, as you are aware we have, our relative posi

tion from the bar to the bench, and from the bench to the bar, and finally

for a series of years being brought into intimate relation as members

of the same court, I have had means of knowing Judge Hitchcock,

such as few men possess. I speak not to create fame for the dead,

that was unmerited in life—there is no need of that. The proceedings

of the Legislature when he was a member, and of Constitutional Con

vention, bear some evidence of the ability of the man, and the first

twenty volumes of the Ohio reports, will carry down to posterity full

and ample testimony of his learning, his sound judgment, and patient

and careful industry as a jurist \ to him a memento of fame more last

ing than monuments of brass or marble.

" In recurring to the years of our acquaintance, now more than a

quarter of a century, I cannot recall to mind an act of the great man

who has fallen, that would tend to mar the beauty of his character,

public or private ; I know of none. A man of strong intellect, he na

turally was fixed in his opinions, when once deliberately formed. But

I ever found him patient, and cool in investigation, free to consult, free

to consider the suggestions of others, free to trace out a point of differ

ence, free to place another in full possession of the exact position

upon which he predicated a conclusion ; and if the ground of his argu

ment ever failed him, he was always of too proud an intellect to at

tempt to sustain his favorite conclusion by seizing a false premise. In

fine, he was' a man, that not only invariably aimed to do right, but

his mind was so formed, as to be admirably well calculated to come

to the knowledge of the right.

" So long as his own convictions of duty were clear and unshaken

it was impossible to move him. Popular prejudice might be against

him, but its force would seem to be spent with as little effect, as the

ocean wave has before the granite of its own beaten shore This

was the general character of the man. It enabled him to hold, on ex

citing occasions the ' even scales of justice,' with a firmer hand than

any man with whom I was ever brought in contact. An apparently

cold exterior, and sometimes an abrupt manner of speaking, have

doubtless sometimes given offence to those who did not thoroughly
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understand, that within that bosom beat the kindliest sympathies, and

yet his was a bosom that possessed such sympathies.

Much might be said of his personal and private character, but I

am admonished to forbear, since my tribute can add but little to the

honor of one who was beloved by all who knew him.

The resolutions adopted by the bar in Cleveland, are a fair speci

men of those adopted elsewhere in the State—they are as fol

low :—

" Whereas authentic intelligence has been received of the death of

our distinguished friend and fellow-citizen, Peter Hitchcock, of

Geauga—a man who, during a period of forty years, has been eminent

in this State for his ability and usefulness, in almost every department

of the public service—

" And whereas the members of this bar, deeply sensible of the loss

which the profession and the public have sustained by this dispensa

tion of Divine Providence, are desirous of giving utterance to their

sorrow, as well as of publicly testifying their regard for the memory of

a great and good man—

"Therefore, Resolved,—That, in the death of Peter Hitchcock we de

plore the loss of a patriot distinguished for his advocacy of popular

rights, and for his attachment to free institutions ; of a legislator emi

nently practical, wise, and sagacious ; of a judge, unsurpassed in inte

grity, in firmness, in strength and grasp of mind, in clearness of per

ception, and freedom from extraneous influences, and who, in the

combination of qualities that go to make up a great judicial character,

has probably never been equalled among the jurists of this State ; of

a faithful public servant, whose agency is perceivable in everything

that has imparted value to legislation, or inspired confidence in judi

cial action ; whose usefulness is to be measured, not only by the posi

tive good that he has done, but by the evil that he has prevented ; who,

beyond any other man, has impressed his mind and character upon the

institutions of the State ; and who, as much as any other, is entitled

to be held in grateful remembrance by the people of Ohio.

" Resolved,—That the proceedings of this meeting be published m

the daily papers of the city ; and that a copy thereof be forwarded to

the family of the deceased, as expressive of the respectful condolence

of this bar in their afflictive bereavement."

At the time of Judge Hitchcock's decease, the legislature of the

State was in Session, and before its adjournment adopted the following

joint resolutions :—

" Whereas we have heard with the deepest concern of the death

of the Hon. Peter Hitchcock, late Chief Justice of the Supreme Court

of the State : And Whereas the deceased, by his long, faithful, and

distinguished public services, has endeared himself to the people of

Ohio : Therefore, be it

" Resolved, by the General Assembly of the State of Ohio, That in
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the death of the Hon. Peter Hitchcock, the State has lost an able

jurist and faithful public servant, and society an honorable and useful

citizen—

" Resolved,—That we deeply sympathize with the family of the de

ceased in their sad bereavement.'

" Resolved,—That the Governor be requested to transmit a copy of

the foregoing resolutious to the family of the deceased."

These testimonials show most clearly the estimation in which Judge

Hitchcock was held by the people of his adopted State, and that by

his death she lost one of her greatest—one of her best men.

But his memory still lives. The impression made by him upon her

institutions, and upon society, still remains ; and the influence of his

example and his active life will not cease with the present generation,

but will long continue its effect for good.
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TO SUBSCRIBERS.

The present number completes, with the year, the second volume of Liv

ingston's Monthly Law Magazine. Subscribers will perceive that tho

volume for 1854 contains a greater number of pases than were promised

in the prospectus. Sixty-four pages a month would have given the volume

768, whereas, including the index, it contains upward of 850 pages. But,

notwithstanding the insertion of these additional pages, much useful matter

has necessarily been omitted. To give the greatest possible amount of mat

ter, the editor has therefore determined to enlarge the dimensions of the page

and reduce the size of the type, whereby each page may include double the

quantity heretofore given. This arrangement will commence with the

forthcoming January issue, so that the volume for 1855 will contain at least

twice the material in either of the two volumes already published. The

dimensions of the paper to be used will, however, remain the same, so that

the future volumes may be bound uniform in size with the former ones.

The margin of the pages must of course be smaller.

The editor may perhaps be permitted here to observe, that he has expend

ed much time and labor in the preparation of this journal ; he has sought

diligently for facts from every accessible source ; he has endeavored to ob

tain reports of the latest and most important cases, more especially such as

are of general application and influence, and tend to settle new principles of

law, or involve the novel application of principles already established. As

sisted by the judges of the higher courts throughout the United States, who

have kindly furnished manuscript decisions, and by several state reporters

who have supplied early sheets, it is believed he has been able thus far to

give the earliest information of nearly all cotemporaneous leading cases.

Where it has seemed best to condense a report, he has not abbreviated the

matter so as to omit any thing important, or which in any maimer forms an

essential feature of the case, having generally done little more than omit

mere dicta upon points not directly presented on tho record. He has exerted

himself, to the extent of his abilities, to render the Law Magazine, both for

the quality and quantity of its contents, acceptable and useful to the pro

fession, and in every way worthy of its support and approbation. He is

conscious, nevertheless, that in so great a multiplicity of details, errors and

deficiencies may exist, and that the faults of undue brevity in some cases,

and prolixity in others, may not have been entirely avoided ; but he ventures

to hope that a candid profession will make all due allowances : and he takes

the liberty to invite from all those who may feel interested in the diffusion

of legal knowledge, the communication of friendly suggestions or criticisms

relative to the object and execution of the work.

As to the mode in which this journal has been conducted since its com

mencement in January, 1853, the editor has no more to say. Professional

men will draw their own inference as to its merits, not from what they may

find in prefatory remarks, but from an examination and use of the vol

umes themselves. The work is devoid of all pretension, except to become

useful to the practitioner by supplying him with an early record of import

ant points as fixed by the latest authority ; by furnishing select reports of

recent decisions, or other serviceable matter ; and it claims no praise for

originality or profoundness of views, or for any very acute line of remark,

either upon the cases or principles. It aims to give the profession a larger

amount of available matter, at an earlier day, in a more convenient shape,

and at less expense than could elsewhere be procured.

i



THE MONTHLY LAW MAGAZINE

FOR 1855.

The first number (for January, 1855) of the next volume will be issued

in a few weeks. In addition to more than the usual amount of interesting

matter, it will contain a complete catalogue of all the Law Books, including

the elementary works and reports, ever published in this country, with their

prices. Those works which are deemed best will be indicated. The editor

has been repeatedly requested to furnish such a list, and thinks the same

will be found useful to subscribers. It may be added, that havmg facilities

for purchasing books for cash at from 20 to 30 per cent, below the regular

prices, he is willing to aid subscribers in buying either single volumes or

whole libraries. In this manner subscribers could save on the purchase

of only a couple of volumes,. more than the price of this journal for a year.

California subscribers may learn more of the facilities of the editor for

purchasing books by inquiring of Hon. E. D. Sawyer, now of San Fran

cisco, J. F. Williams, Esq., of Contra Costa county, and Chas. F. Lott, Esq.,

of Bidwell, for each of whom the editor, a few months since, obtained an

extensive and well-selected law library, at a saving to them of several hun

dred dollars.

The editor hopes that all present subscribers will not only continue their

own subscriptions, but, so far as they can consistently do so, will use their

influence to mduce others to subscribe also. The circulation, which is now

large, we hope to increase for the next year. The great additional amount

of matter will make the work increasingly useful. But as we have no de

sire to send the magazine to any that do not want it, we shall continue to

forward it only to those who remit their subscriptions; for the terms of the

work are so low that it should bo supplied only to those paying in advance.

Now is the time for subscribers to renew their subscriptions for the coming

year. Money may be safely sent by mail, either in solvent bills or gold.

The following are the terms:

The Monthly Law Magazine from January, 1855, to January, 1856

(Vol. 3), with the new edition of " Livingston's Law Register' S4

The Monthly Law Magazine for 1853 (Vol. 1), ictll hound in late

slice/), and the same for 1855 (Vol. 3) . .... 86

The Monthly Law Magazine for 1854 (Vol. 2 complete), well bound in

law sheep, and for 1855 (Vol. 3) . . . . . .86

The Monthly Law Magazine for 1853 and 1854, both vols, well bound in

law sheep', and for 1855 (Vols. 1, 2, and 3) 89

The same with the New Law Register SlO

The Monthly Law Magazine for 1854, without the New Law Register

for 1855 83
The New Law Register S2

We have the whole work stereotyped, and can supply any or all of these

volume*, as may bo desired. Wo have given the above prices, so that

subscribers desiring to obtain all the volumes complete may know the most

favorable terms.
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CONDENSED REPORTS OF RECENT CASES.

LARCENY. INDICTMENT FOR STEALING MONEY. SALE OF LIQUORS.

'Where a party was indicted for the iarcenious taking of money, and it was proved on the trial thai
the person from whom the money was taken had acquired it by the sale of intoxicating liquors
in violation of law—Held, that the Indictment nevertheless lay.

[Commonwealth vs. Michael Rourke. Supreme Judicial Court of Mass., Cam

bridge. October Term, 1852.]

The opinion of the court was delivered by

Cushi.vg, J.—The single question presented by the record here is,

whether an indictment can be sustained for the Iarcenious taking of

money, which the party from whom it is taken had obtained by the sale

of intoxicating liquor, in violation of the law of the commonwealth ?

It has been very ingeniously argued, by the defendant's counsel, that

money so obtained is destitute of the rights of property, and being thus

in a manner outlawed, is not entitled to legal protection, and is inca

pable of being the subject-matter of larceny : in a word, that it may be

stolen with absolute impunity.

We might have supposed the question to be precluded by the provi

sions of statute, which enacts, that, in the prosecution of any offense

committed in stealing, embezzling, destroying, injuring, fraudulently

receiving, or concealing any money or other chattels, it shall be suffi

cient, and shall not be deemed a variance, if it be proved on the trial

that, at the time when the offense was committed, either the actual

or constructive possession, or the general or special property, in the

whole or in any part of the money or chattels, was in the person

alleged in the indictment to be the owner thereof. (Rev. St., ch.

133, s. 11.)

By force of this statute, certainly, whatever might be the rule at

common law, the question of variance no longer depends exclusively

on the proof of property, either general or special, of the thing stolen ;

for that is but one of the alternative conditions of this statute ; the

other being possession merely.

It is admitted in reply, that possession is prima facie evidence of

property ; and then it is argued that, as evidence, this may be rebutted
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by proof of the actual facts, to wit, of property in some persons other

than the one named in the indictment ; and the case is put of posses

sion by the servant, and proof of property in the master. But these

are questions technical merely, of pleading or variance, not of

principle.
We apprehend it would be no answer to an mdictment for larceny

properly drawn, to say that the object larceniously taken belonged to

nobody, provided the thing were in its nature property (2 East, P. C,

006 ; 2 Russell, 6th Am. ed., 96) ; or that it belonged to some unknown

owner (2 Russell, 6th Am. ed., 96) ; for even then, by force of the

statute, and by common law too, it would be protected in the hands of

the possessor.
But it is further contended, that such possessor must be a lawful

possessor ; nay, if he be proved owner against all the world, yet if the

property were acquired by breach of law, the law will, in no respect,

exert itself to aid the guilty party to retain the possession, or to regain

it when lost.
This position is advanced on the strength of the case of Gregg vs.

Hi/man (4 Cush., 326), and other cases of the same class, in which it

has been adjudged as a doctrine of the common law, that courts of

justice will not afford their assistance for the enforcement of any con

tract based on a criminal or unlawful undertaking or act.

We fully recognize the soundness of this doctrine, supported as it

is by obvious considerations of public policy and justice. But the infer

ences, deduced therefrom in argument, by no means follow. That

same common law which, in its integrity and wisdom, refuses to lend

itself to be the instrument, even indirectly, for the execution of a crimi

nal contract, will as little condescend to throw its mantle over crime

itself. The law punishes larceny, because it is larceny ; and there-

lore one may be convicted of theft though he do but steal his own prop

erty (7. H. VI., 43 Coke's Inst., 110) from himself or his bailee.

And the law punishes the larceny of property, not solely because of

any rights of the proprietor, hut also because of its own inherent legal

rights as property ; and therefore, even he who takes the stolen object

from a thief whose hands have but just closed upon it, may himself be

convicted therefor, in spite of the criminality of the possession of his

immediate predecessor in crime.

This principle is coeval with the common law itself, as a collection

of recorded opinions and rules ; for we have to go back to the Year-

Hooks to find its first judicial announcement.

The leading decision is the case of a so-called John-at-Stile, in 13

Edw. IV., 3 b., where it was held by the judges that if A stole the

goods of B, and afterward C stole the same goods from A, in such

case C is indictable both as to A and as to B. This decision was

afterward affirmed arguendo, in 4 Hen. VII., 56.

The argument in the Year-Books, it is true, turns on the point of

the property not being changed by the two successive larcenies ; but the

decision has a broader foundation than this mere technicality ; for

the case there fmds that C is indictable as to B as well as A. And in

the instance above cited, of one indicted for taking feloniously from his
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own bailee, Staundeforde is careful to note that the property was

charged as being in the bailer (P. C, 26), which proves the intent of

the judges to hold the felonious taking punishable as such, regardless

of the personal relation, of the question of property.

There is another English case involving the same principle, and

which we cite because of its being specifically applicable to the pres

ent record. Game was larceniously taken from the person of a party

who was unqualified, and who, by sundry statutes, was forbidden, not

only to kill game, but even to have it in his possession'; and the larco-

nious taker being indicted for taking this game, and it being set forth

in the indictment as the property of the party, it was held that this was

a sufficient legal possession for the purposes of the indictment, not

withstanding the possession was unlawfully acquired, and unlawfully

continued. (Jones' case, 3 Burns' Just., D. & W., 487 ; 2 Russell, 6th

Am. ed., 86.)

We do not say this doctrine is good law, merely because it was in

principle so adjudged in the time of the Plantagenets and the Tudors ;

but we say it is good law, also, because it is reasonable and just ;

because every subsequent authority in England, such as Hale (1

Hale, PI. C, 507, Am. ed.; East., 2 P. C, 654 ; Russell, 2 Cr., 6th

Am. ed., 89), has adopted and approved of it, because it has been

affirmed by modern judicial opinion in England (Wilkins' case, 2 Leach,

586) ; because it has already been recognized in the United States

( Ward vs. The People of New York, 3 Hill, 396) ; and because it thus

bears that genuine stamp of venerable time which consists not in the

antiquity of date, for there may be old errors as well as new ones, but

in having stood the test of the scrutiny of many successive ages.

We think it is well established at common law, therefore, that prop

erty, though unlawfully acquired, may nevertheless be the subject-

matter of larceny ; and we think the cases decided are broad enough

to cover the preseat, or any similar form of unlawful acquisition.

So well persuaded are we of the reasonableness and expediency of

this rule, that, if it were a question of the most novel impression,

instead of being, as it is, older than most of our law-books, we should

be disposed to decide in the same way, and thus make it to be the law.

It might be reasoned out as follows :

1. It is fundamental, in our own and in all other law of property,

that the possession of one is good against all others, who can not show

a better right of possession. It is the rule of strictly technical law,

not less than of general theory. Thus, it has been expressly decided

by this court, in a plea of land, that, as between two persons, each of

whom entered without right, the older trespasser can maintain his pos

session by law as against the younger one, although he himself bo

subject to be ousted at will by the true tenant in fee. (Hubbard vs.

Little, Berkshire September Term, 1852.) This illustration of the

legal effect of actual possession of land is directly applicable to the

present point, with the qualification only that possession of chattels,

particularly money, would have still stronger arguments of legal con

venience in its favor.

2. If, looking beyond the mere question of property, we pass to
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considerations of public policy, this may be regarded in two points of

view, one of convenience in the administration of justice, the other of

higher ethical relation.

As to the former point, it is not easy to conceive any thing which

would more seriously embarrass the public ministers of justice, and

obstruct its administration, than if it were held that any element of

illegality, in the acquisition of property, rendered it incapable of being

the subject of larceny ; and if, as a consequence, the necessity followed

in every case to go into the inquiry how the party complaining acquired

the property.

As to the latter point, if the question be put in the form most favor

able to the argument, or the defendant here, it stands thus : Of the

alternative moral and social evils, which is the greater—to deprive

property, unlawfully acquired, of all protection a6 such, and thus to

discourage unlawful acquisitions, but encourage larceny ; or to punish

and to discourage larceny, though at the possible risk of thus omitting,

so far forth, to discourage unlawful acquisition ? The balance of pub

lic policy, if we thus attempt to estimate the relative weight of alter

native evils, requires, it seems to us, that the larceny should be pun

ished. Each violation of law is to be dealt with by itself. The

felonious taking has its appropriate and specific punishment ; so also

has the unlawful acquisition.

PARTITION. THE LATE COURT OF CHAXCERV. ITS POWERS.

[Biddy vs. Cadwattadir. New York Supreme Court, Special Term, October 28,

1854. Before Hon. Justice Roosevelt.]

The facts in this case appear sufficiently in the opinion of the court,

which was rendered by

Roosevelt, J.—The two sons and three daughters of the late

Nicholas Gouverneur, the elder, were the owners, as tenants in com

mon, of a block of ground in the Twelfth Ward of this city, bounded by

Third and Fourth avenues, and Seventy-third and Seventy-fourth

streets, which about nine years ago was sold under a decree in parti

tion for the sum of $2,500, Mr. Bibby, who was the plaintiff in the

suit, being the purchaser. Mrs. Tillotson, one of the heirs, having died,

her surviving husband and six children were made parties to the suit in

her stead. One of them, Miss Mario Louise Tillotson, who was a minor

at the time, has since arrived at age, and now presents her petition, pray

ing in effect that the sale, so far as she is concerned, may be set aside.

Her interest, it appears, is one-thirtieth, subject to the life-estate of her

father—in other words, about one-fiftieth in present value. It is con

ceded by the petitioner's counsel (Mr. O'Conor) that all the other

parties to the partition suit are " precluded" from calling in question

the regularity of the proceedings, they having accepted their re

spective share of the proceeds, and thus virtually ratified the sale.

And the only question of much importance as it seems to me, is,
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whether a decree of sale in partition could be made by the late court

of chancery in a suit in which the bill prayed and prayed only for an

actual partition, and alleged—not merely admitted—that a sale was not

necessary. That court, however high its dignity, had no common-law

power to transfer the title of real estate. It acted on the parties them

selves, compelling them by injunction, on pain of commitment, to exe

cute conveyances. Special statutes, therefore, in mortgage and parti

tion cases, became necessary to remedy this inconvenience. The

legislature accordingly, at an early period, among other provisions,

passed an act declaring that the court of chancery should have the

same power, upon petition or bill filed in that court, to decree partitions

and sales, as was given to the common law courts in like cases. (2

R. S., 329.) Now as to the latter courts, the provision was, that

tenants in common might apply by petition for a partition of the prem

ises, and for a sale if it should appear that a partition could not be

made without prejudice. It is contended, therefore, that unless the

petition in the one case, and the bill in the other are prayed for, the

court could not decree a sale, not even if, as in the present instance,

the bill prayed, in the event of an actual partition being denied, for

" such other relief as the nature and circumstances of the case should

require." The proposition goes even further—it assumes not only that

the objection might have been taken by way of defense in the regular

course of the suit, but that if not taken, the decree still would bo abso

lutely void. Under such a doctrine, so rigid and technical, a partition

suit would indeed be a strait and narrow way, unfit entirely, in the

hurry of American life, for any practical purposes. No prudent con

veyancer would be willing to pass a title of which a partition sale con

stituted a necessary link. A single other suggestion however, as it

seems to me, must effectually dispose of it. Suppose the other parties

in answer to Mr. Bibby's bill, had said, " We admit the right to a par

tition, but we insist, notwithstanding the plaintiff's opinion to the con

trary, that it can only be made justly and equitably by a sale and divi

sion of the proceeds." And suppose further, that on a reference to a

master, as was the exact course in this instance, he had reported in

accordance with the defendant's views, must the court, in such a case,

in opposition moreover to the wishes of the defendants themselves,

have dismissed the bill and compelled the plaintiff, at a most useless

expense, to begin a fresh suit? It was an old well-recognized rule of

the chancery, that whatever might be the specific prayer of a bill, the

chancellor would always, under a general prayer, give such relief to

all parties as the circumstances of the case, when fully developed,

justly call for. The partition act was framed in reference to this rule

—and the bill which it contemplated, although leading in some cases

to a sale, was called simply " a bill for the partition of lands," the legisla

ture, as it would seem, taking it for granted that, under a bill for a parti

tion a sale might be decreed ; and that, in truth, a sale and division of the

proceeds was, as it is, but a mode of partition to be resorted to when

ever a specific allotment turns out to be either impracticable, or, as in

this case, seriously injurious. For whatever may be said of the im

probability of the statement, that a block of five acres unimproved,

vol. II.—49
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could not be subdivided without injury, such was the master's report—

a report regularly made, and regularly, after hearing all parties, con

firmed, and indisputably within the jurisdiction of the master to make

and of the court to confirm. Besides, although the statute says that

the court of chancery shall, " upon petition or bill," have the same

power as the common law courts to decree a sale, it does not say that

the power so given shall be exercised in the same manner, or that

such bill or petition shall be precisely in the same, or even in the like

form as the petitions prescribed for the common law courts. It as

sumes, but that is all it docs assume, that the bill on which the decree

is to be founded, will state facts sufficient to give jurisdiction, and those

facts are a tenancy in common, and an immediate right to possession.

In other words, it places the jurisdiction, and very properly, " upon the

bill," and not upon the prayer of the bill—leaving the chancellor, as in

other cases, to give such relief, whether it be by a sale or by a specific

decision, as the interests of the parties, defendants as well as plaintiffs,

may upon the hearing seem to him to warrant. The decree of sale,

therefore, referred to in this petition, was as valid under the prayer for

general relief, as if it had been specially asked for in the outset, in

stead of resulting, as it did, from a unanimous concurrence in the pro

priety of the master's suggestion. And although in the greatly altered

value of the premises—a rise having taken place of more than one

thousand per cent.—much seeming hardship may have attended the

sale, yet no sufficient legal reason exists for disturbing its validity.

Motion denied, without costs.

ATTACHING CREDITORS PRIORITY OF.

[John S. Parker vs. Smith and J. C. Bartlett. New York Supreme Court, Spe-

cinl Term, October, 1854. Before Hon. Judge Rooskvklt ]

The facts in this case appear sufficiently, in the opinion of the court,

which was rendered by

Roosevelt, J.—'fhis is a contest for priority between two sets of

attaching creditors. The warrants were issued to the same county,

but at different times ; and certain property, pointed out by the junior

creditor, was seized under the junior attachment, which had escaped

the vigilance of the senior creditor. And the question is, Do attach

ments, like executions, bind all the debtor's property in the county from

the time of issue, or from the time of actual levy ? Under the old sys

tem, when attachments, except in the single instance of corporations,

were issued for the equal benefit of all the creditors, they were directed

to be levied, not on a portion, but on all the property of the debtor.

Now, however, their object is the individual benefit, and their opera

tion is confined to " so much of the property as may be sufficient to

satisfy the plaintiff's demand, the amount of which must be stated, to

gether with costs and expenses." If, then, the sheriff has no author

ity under the warrant, " to attach and safely keep" more than such an
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amount, how can the warrant, unless by express provision of law,

which is not pretended, create a lien on more ? It seems to me to be

consistent with neither the letter nor the spirit of the code, nor, indeed,

with justice or wisdom, to allow a creditor of an absent party, for any

sum, however small, to " keep" all the property of the debtor without

designation, and however large, tied up " as a security for the satisfac

tion of such judgment as the plaintiff may, perhaps, never recover."

In the case of Richards against Vernum (8 Howard, 79) the general

term at Albany decided that even real estate, unless actually levied

on or inventoried by the sheriff, was not bound by an attachment as

against a subsequent creditor. Here the goods in dispute were not

only not seized by, but were not known to, the sheriff; and even when

subsequently pointed out to him, it was by the vigilance of the junior

creditor. And so ambiguous, even then, was their apparent ownership,

that the sheriff refused to levy without indemnity, and did levy finally

at the instance, solely on the information, with the indemnity, and

under the attachment, not of the senior, but of the junior creditors.

There would seem, therefore, to be a peculiar claim, and perhaps a

peculiar equity, in their favor. And if it be true, as is said in the

old books, that the law, like the gospel, rewards the vigilant, they are

clearly entitled to the fruits of their hazard and diligence.

An order must therefore be entered, directing the sheriff to pay over

the proceeds of the goods in question to Messrs. Parker & Co.

STATUTE OF LIMITATIONS.—SPECIAL ACTIONS.

The cause of action arising from the taking possession of land by a railroad company, for the
purpose of its construction, is within the general statute of limitations, though the form of the
remedy is special.

[Foster vs. The Cumberland Railroad Co. Pennsylvania Supreme Court. Not

yet reported.]

The defendants in 1836 took possession of a part of the plaintiff's

land, for the purpose of building a bridge over it, and did then build it.

In 1848, this action (being in the usual form prescribed for the recovery

of damages against corporations for land taken for their use) was

brought by the plaintiff, to recover the damages which he supposes he

has sustained. The principle question is, Does the statute of limitations

apply 1

Lowrie, J.—Statutes of limitations are mere definitions and limita

tions of the generality of that principle of the common law which is

expressed in the maxim, vigilantibus, non dormientibus, subveniunt

leges ; and the courts can not administer such statutes according to

their spirit, unless by regarding them as passed in aid of the common

law, and therefore as furnishing a general rule for cases that are anal

ogous, according to their subject-matter, to those expressed by the

statute.
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And so this subject is regarded ; for the limitations are applied by

analogy to actions in chancery, in admiralty (The Mentor, 1 Rob., 152 ;

The Rebecca, 5 ib., 96) to claims in bankruptcy, in insolvency, in the

orphans' court, and to set-offs, though none of these are within the

letter of the statute.

It is said to apply to a case of money collected by a public officer,

even though the remedy on his official bond or recognizance should be

adopted, for he might be sued in assumpsit. (9 State Rep., 120.) And

we applied it very lately to a claim for mesne profits made in an action

of ejectment. (Lynch vs. Cox.)

As a general rule, public officers, and also all persons and companies,

making public works and improvements, are protected by much shorter

limitations. So it is in England in such a case as this. (5 ai:d 6

Vict., c. 97, s. 5.) And so it is here under the general railroad law of

1849, s. 14, and under the lateral railroad law of 1832, s. 10, if we

may suppose that the word " penalties" means damages, which set ms

probable, since the infliction of penalties is not pertinent to acts dc ne

" in pursuance and by authority of" an act of assemblv. (8 Barn.

& C, 697.)

The case of the Union Canal Co. vs. Woodside (11 State Rep., 176)

does not apply to this case, except so far as it declares this form ot

action to be in substance an action of trespass. The statute of limita

tions was not relied on there ; but the presumption of payment was,

and as matter of law that was decided in favor of the defendants.

The action of trespass would seem to be technically proper in such

a case, if there were no special remedy provided ; for the constitution

makes the taking of the land unlawful, unless compensation is first

paid or secured. But this act was done before this clause was inserted

in the constitution ; and therefore, without the special remedy, trespass

on the case would seem to be the proper form of action. This is the

common law remedy for all injuries not falling within the other usual

remedies ; and it is to the subject-matter of the action that the limita

tion applies ; and therefore it continues to apply even when the form

of the remedy is changed. It surely can make no difference whether

the action is against one or many individuals, or against many who are

united by an act of incorporation. The public sanction of their union

does not render them objects of suspicion, or exclude them from the

benefit of the general rules of law.

These views set aside all the other exceptions ; for the plaintiff ca»

not attach any thing, as incidental, to a claim that has no substance.

Judgment affirmed.
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EVIDENCE. JUDICIAL RECORDS.

Where a reward is offered for the detection and conviction of an offender, and a person is con•

vicied, the record of the conviction is evidence in an action for the reward that the person con
victed was the true offender.

[The Borough of York vs. Forscht. Pennsylvania Supreme Court. Not yet

reported.]

This was an action for a reward of $1,000 offered by the burgesses

of York for the detection and conviction of the person 'who set fire to

a certain barn in the town of York. One Michael Fisher was de

tected and convicted, and the plaintiff claimed the reward. Judgment

was rendered for him in the court below, and the defendant appealed.

Lowrie, J.—The question arising in this case is whether the record

of conviction is evidence of the fact that Michael Fisher was the per

son who burnt the barn.

It is not denied that the record proves a conviction as an act of the

court, and thus makes out one condition upon, which the reward de

pends ; but it is insisted that it does not tend to prove in this proceed

ing that Michael Fisher is the guilty person, which is the other con

dition of the reward.

The court below held that the record of conviction was prima facie

evidence of the guilt of Fisher for the purposes of this case, and this

is in accordance with the case of Mead vs. City of Boston, 3 Cushing,

404.

It is certainly true, as a general rule, that a conviction in a criminal

case is not evidence in a civil case, of the fact upon which it is found

ed. And the reasons usually given are, because it may have been pro

duced by the testimony of the party interested in establishing the fact ;

because a contrary rule is wanting in mutuality, and because the part

ies and rules of proceeding in the two cases are different.

None of these reasons apply to the present case ; because this is

not against the party convicted ; because, as in penal actions, the ex

pected reward does not affect the competency of the witness ; because

here there is mutuality, for the conviction is a necessary element of

the case ; and because, by the nature of the contract, the result of a

case, to be instituted between other parties, is appealed to, and made

a test of the relation of these parties to each other. The rule does

not apply to this case because its reasons do not.

The proceeding in penal actions is a very direct analogy in support

of the evidence. There, a reward is offered for the detection and

conviction of offenders, and the right to it is established by the very

proceeding that produces the conviction. Here the substance is the

same, though the form of proceeding is necessarily different. The

conviction is had in one proceeding, and the reward recovered in

another ; and this difference admits the defense in the latter case, that

the conviction was obtained by fraud, mistake, or perjury ; or, in other

words, that the consideration has failed.

The present case may be stated thus : The burgesses of York are
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a part of the public police. It is therefore the state, by one of its de

partments, that offers a reward for the detection and conviction of an

unknown offender against its laws. The plaintiff below professes to

have made the detection, and points out the offender. The state then

takes up the matter, and proceeds in its own way to ascertain whether

or not this is the real offender, and decides that he is. Surely the

state, or the department immediately concerned, is bound to admit that

the reward is earned.

Besides this, the very purpose of conviction, in its relation to the

reward, is to ascertain the fact of detection, and for that purpose alone

it is made a condition of the reward. To it the offer of the reward

appeals, and by it the defendants below are bound, unless error be

shown.

Judgment affirmed.

AFFIDAVIT OF DEFENSE. CONSTRUCTION OF WRITTEN PROMISE TO

PAY SUMS NOT SPECIFIED.

Acts of assembly requiring specific affidavits of defense in certain cases where copies of the instru
ment sued on ore filed, are constitutional.

A rule of court authorizing judgment for want of a specific affidavit of defense is, in such case
legal and proper.

Whore on afflduvit by one of two several obligors stated, that the other gave his judgment nou-
in payment and satisfaction" of the debt, it was held not to disclose u defense to the action.

A wriuon promise for the payment of such amount as may come into tho hands of the proniiasw.
is held to be an instrument in writing for the payment of money.

[Bishop vs. Dr.JVormandie. Pennsylvania Supreme Court. Not yet reported.]

This was a writ of error sued out, for the purpose of testing the

validity of a judgment entered by the court below against the plaintiff

m error, for want of a sufficient affidavit of defense. The judgment

was entered under the act relative to the court of common pleas of

Berks county, passed April 21st, 1852, which is as follows :

Sec. 1. That in all actions hereafter instituted in the courts of com

mon pleas of the counties of Berks and Tioga, on bills, notes, bonds,

or other instruments of writing, for the payment of money on book ac

counts, in all actions and contracts for the loan or advance of money,

whether the same be in writing or not, in all actions of scire facias on

mortgages, judgments, and on liens of mechanics and material men un

der the act of seventeenth of March, one thousand eight hundred and

thirty-six, and the various supplements thereto, it shall be lawful for

the plaintiff at such time as the court may appoint, not less than twenty

days after the return days of the said courts, on motion to enter judg

ment by default, a declaration or statement first having been filed under

the standing rules of said courts, notwithstanding an appearance by

attorney, unless the defendant shall previously have filed an affidavit

of defense, stating therein the nature and character of the same ; Pro

vided, That in all such cases no judgment shall be entered by virtue

ol this act, unless the said plaintiff shall, within two weeks after the

returning of the original process, file in tho office of the prothonotarv

ol the courts aforesaid, a copy of the instrument of writing, book cn-
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tries, record, or claim, except mortgages, on which action has been

brought ; and said courts shall have the same powers to make general

rules and orders as are given to the district court for the city and

county of Philadelphia by the act of the eleventh of March, one thous

and eight hundred and thirty-six, entitled " An act supplementary to

the act entitled ' An act to establish the district court for the city and

county of Philadelphia,' the twenty-eighth day of March, one thousand

eight hundred and thirty-five."

The plaintiffs below and defendants in error were trustees of " The

Occola Council," an unincorporated association of mechanics, of which

Moore John was elected treasurer on the 26th September, 1848, for

one year. He gave a note, with William Bishop as surety, in the

following words :

" Reading, Oct. id, 1848.

" Twelve months after date we, or either of us, promise to pay to

the trustees of the Oceola Council, the amount of money placed in my

hand, or sooner if called for, without defalcation, for value received.

(Signed) Moore John,

William Bishop."

The present suit was brought against William Bishop. A copy of

the note was filed, accompanied by a narr, containing an accurate state

ment of the amount due. The defendant filed an affidavit of defense,

in which he admitted the claim as stated by the plaintiff, and specified

the amount of it as being $346 31, but also stated, that " in satisfac

tion and payment of said $346 31," the said Moore John, at the in

stance and request of the trustees, gave his said Moore John's judg

ment bond to said trustees, in trust for Oceola Council, for said sum ;

that judgment was entered thereon, and an execution attachment was

issued.

The court below decided that the instrument sued upon was within

the act of assembly ; that the affidavit of defense was not sufficient ;

that the note being several, as well as joint, the defendant's assertion

that the judgment bond was given by Moore John, " in payment and

satisfaction," was not sufficient. If it was accepted in payment and

satisfaction of the debt, that fact should have been set forth in the affi

davit. Judgment was accordingly entered for the plaintiff, under the

following rule of court :

Rule of court adopted 1bth July, 1852.

" The court will meet, on adjournment, to hear motions for judgment

by default, under the provisions of the first section of the act of as

sembly, passed April 21st, 1852, on the third Saturday succeeding the

last day of each term, and on the succeeding Saturday, to hear argu

ments on rules to show cause why judgment should not be entered for

want of sufficient affidavit of defense."

The plaintiff in error contended: 1st. That the act of assembly in

question conflicted with the 6th section in the ninth article of the con

stitution of Pennsylvania, which declares, that " the trial by jury shall

be as heretofore, and the right thereof remain inviolate." 2d. The

.
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act confers no power to enter judgment for want of the affidavit, and

the rule of court providing for judgment by default was beyond the

power of the court to adopt. 3d. The facts set forth in the affidavit

were sufficient. If proved to a jury, the court could not have with

drawn them. 4th. The instrument sued on was not within the act.

The opinion of the court was delivered by

Lowrie, J.—We see no good reason for doubting that the contract

declared upon here is an instrument in writing, " within the meaning

of the act of assembly." The affidavit of defense is not sufficient,

because all the facts stated in it, taken together, constitute no defense.

It contains an allegation that a judgment had been given by Moore

John in satisfaction of the claim against him and the defendant ; but

we can not regard the allegation of satisfaction as any thing more than

an inference of the defendant, from the fact that the judgment was

given, and certainly we can draw no such inference. The diligence

of the plaintiffs to get their debt from the principal can not thus affect

their rights as against the surety.

The other points raised by the assignments of error have been very

often decided, and the law relating to them has long constituted part

of the general practice of the state. It is a part of the education and

customs of the court, the bar, and the country, and we should confer

no benefit on the public by considering thein open to doubt or dis

cussion.

Judgment affirmed.

FRAUDULENT ISSUE OF STOCK.

[The People ex tel. James E. Jenitins and John A. Condit vs. The Parker Vein

Coal Company, Joseph .Yuble. and others. New York Supreme Court, October,

18o4. Not yet reported.]

Morris, J.—Motion by plaintiffs for mandamus, requiring the Par

ker Vein Coal Company and the other defendants (president and di

rectors of said company) to permit Condit and Jenkins to transfer stock

on the transfer books of said company ; and also to permit transfers to

be made on said books by all stockholders of said company who may-

require the same to be made according to the regulations of the com

pany and the usual course of the business. The facts in the case, as

established by the papers used by the parties, are as follows : The

Parker Vein Coal Company is incorporated by the state of Maryland

with a capital of not exceeding three millions of dollars, to be divided

into shares of one hundred dollars each, being 30,000 shares. Prior

to June, 1854, some of the officers of the company, who were legally

authorized to issue certificates of stock and to transfer stock, fraudu

lently issued false certificates of stock to a large amount, so that prior

to June, 1854, there had been issued, r.nd was then, and is now, out

standing certificates of stock of over 150,000 shares, being over 120,000

certificates of shares of stock more than the act of the legislature au

thorized. These fraudulent issues of false certificates of stock, upon

their face, are precisely similar to the genuine certificates. It is
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therefore impossible by inspection to designate which are genuine and

which are false. On the 12th of June last an injunction out of the su

preme court was issued against the company, etc., forbidding the trans

fer of stock by the officers of the company, which injunction is still in

force. The plaintiffs in this suit were not parties to that suit. It is

argued by the parties to this application that this motion may also be

deemed a motion to dissolve that injunction. The Parker Vein Coal

Company have become insolvent, and an assignment of all their prop

erty and effects has been made for the benefit of all their creditors.

The plaintiffs in this suit own and hold certificates of stock, which

they have sold and desire to transfer, and are stock-brokers, and they

require the power of transferring the stock of this company to facilitate

their business operations. Certificates of stock are only evidence of

the existence of stock and of its ownership. These false certificates

are false witnesses—false pretenses ; there is no truth in what they

assert. This fraudulent issue of false certificates of stock can not in

crease the capital of the company, lessen the par value of the shares,

or increase the number of shares. No act of the company, of its offi

cers, directors, or stockholders, whether by agreement or fraud—can

increase the capital of the company, decrease the nominal par value

of the shares, or increase the number of shares ; the legislature alone

possesses such power. Therefore, there is not and can not be (short

of an act of the legislature) any stock represented by these false cer

tificates. To open the books for the transfer of stock would lead to

the circulation and transfer of these 120,000 false certificates as gen-

unine ; would increase the difficulty of tracing the genuine certificates

of stock ; would change the evidence in relation to those certificates,

and would additionally expose holders of stock and the community to

injury. The evidence of the parties interested must be left where it

stood when the frauds were discovered, until the courts by adjudica

tion, or the legislature by enactment, dispose of the matter. For these

reasons I deny the plaintiffs' motion. In arriving at this conclusion,

I have not considered the question whether a mandamus would be a

proper remedy were the merits of the question with the plaintiffs.

ON THE RIGHT OF INQUISITION UNDER AN ATTACHMENT.

[Felix Argenti to. John C. Fremont. Twelfth District Court, California. Before

Judge Norton, Sept. 26, 1854.]

A writ of attachment had been issued against the property of the

defendant, and an order entered requiring him to appear to be exam

ined on oath respecting his property. The judge, in discharging the

order, says :

" The 128th section of the civil practice act provides for the exam

ination before the court or a judge of any person having property of a

defendant, against whom an attachment has been issued ; and also pro

vides that : ' The defendant may also be required to attend for the pur

pose of giving information respecting his property, and may be examin
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ed on oath.' I think this section only contemplates an exammation of

the defendant at the time of, and as subsidiary to, an examination of a

third person charged with having the defendant's property. The

meaning might have been expressed with more precision, but I think

it sufficiently clear from the language of the section itself, upon read

ing all its provisions. Besides, to give it any other construction would

be at variance with the general policy of the law, and of our own

statutes in relation to proceedings for the collection of debts. Gen

erally a person's property is not seized until it has been decided by a

judgment that he owes the debt, and when attachments are issued at

the beginning of an action, they are intended only to secure property

that might subsequently be placed beyond the reach of the creditor,

and not as a foundation for the inquisition of the property already

concealed. Even after a judgment, our statute does not authorize the

examination of the judgment debtor, simply as such, until after an

execution has been issued and returned unsatisfied. The examination

authorized by section 239, before the return of the execution, is only

in a special case, where a foundation for it is laid by affirmative proof

that the debtor actually has property which he refuses to apply to the

satisfaction of the judgment.

" The order issued in this case for a general examination of the de

fendant alone, under the attachment, must be discharged."

CONFESSION OF JUDGMENT.

[Geo. Sturtevant vs. 1Vm. B. Cooke. Twelfth District Court, California. Before

Judge Norton, Sept., 1854.]

The defendant, who is of the firm of Cooke, Kenny & Co., had

confessed judgment on two promissory notes, one for $1,000 and

another for $4,000, and both to become due, for the purpose of secur

ing the same with 12 per cent, per annum interest on the judgment.

The plaintiifhad sued out executions beforo the maturity of the notes,

;ind the defendant moved the court that the execution be superseded

md set aside on this ground, and also on the ground of irregularity.

The court held that when judgment was confessed on a note to be

come due, in order to secure it, that the judgment creditor might at

any time issue out an execution, on the ground that the judgment could

ba no security, unless the creditor might have his execution therefor.

While the debt was maturing, the judgment debtor might become in

solvent, and if the rule were otherwise as to issuing execution, the

creditor might be deprived of all security which he took under the

judgmcut. The court accordingly denied the defendant's motion, and

tfave the plaintiff leave to amend for the irregularity nunc pro tune.
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LEGISLATIVE GRANT. CONSTITUTIONAL RIGHT.

A legislative grant of authority to a city by iti generally received, though not its corporate name,
la good.

The ordinance passed by the City Councils of Philadelphia, on the 10th day of February, 1854,
authorising a subscription of fifteen thousand shares in the North-Western Railroad Company,
is not in violation of the provisions of the act of February 2, 1854, known as the Consolidation
Act, nor In violation of the vested rights of the citizens of the then county of Philadelphia; nor
la it contrary to their constitutional right to be exempt from taxation, except by their represent
atives.

John S. Riddle vs. The dity of Philadelphia and the North- Western Railroad

Company. Supreme Court of Pennsylvania.

The opinion was delivered by

Knox, J.—This is a proceeding in equity, to test the validity of a

subscription made by the city of Philadelphia to the capital stock of

the North-Western Railroad Company.

On the 18th day of April, a. d. 1853, the general assembly author

ized the city of Philadelphia to subscribe to the capital stock of the

North-Western Railroad Company any number of shares not exceeding

fifty thousand, and to borrow money to pay therefor, and to make pro

visions for the payment of the principal and interest of the money so

borrowed, as in other cases of loans to said city.

Under this authority, the city councils, on the 16th of February,

a. d. 1854, passed an ordinance providing for a subscription, upon

certain conditions, of fifteen thousand shares of said stock ; and on

the 6th day of May, a. d. 1854, the conditions having been complied

with, the mayor, on behalf the city, made the subscription, and paid

the first installment of seventy-five thousand dollars.

The relator avers that this subscription was in violation of an act

of the legislature approved February 2d, 1 854, entitled, " A further

supplement to an act to incorporate the city of Philadelphia," generally

known as the Consolidation Act, which contained, in a proviso to its

sixth section the following prohibition : " That no corporation hereby

superseded, or whose estates may, by force of this act, be vested in

the city of Philadelphia, or the present councils of the corporation of

the mayor, alderman, and citizens of Philadelphia, shall, at any time

after the passage of this act, contract any loan or debts, other than for

the ordinary supplies, repairs, and payment of salaries."

It is conceded by the respondents that this provision, if in full force,

would avoid the subscription ; but it is alleged that the fifty-third sec

tion of the same act prevents its application to railroad subscriptions,

which were authorized before the passage of the consolidation act.

That section is in the following words :

" Nothing in this act contained shall be so construed as to relieve

the said city of Philadelphia, as hereby extended, from any engage

ments or contract heretofore made by authority of the city councils to

subscribe to the capital stock of any railroad company, under any law

of this commonwealth ; and all ordinances heretofore passed by the

said city, or by any of the municipalities or districts hereby consol

idated and in force at the time of the passage of this act, and whereby
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subscriptions are authorized to be made to the stock of any such rail

road company, shall be binding upon and carried out by said city mu

nicipalities and districts respectively until this act shall go into effect,

and thereafter upon and by said city hereby extended and consolidated

upon the performance of the conditions, if any, required by such ordi

nance or ordinances. And nothing in this act shall be so construed as

to interfere in any manner with any laws authorizing subscriptions to

be made by the city of Philadelphia to any railroad company passed

prior to this act."

The present motion is for a preliminary injunction ; but as the

whole case turns upon the construction to be given to the above sec

tion, it is clear that the decision upon this motion will be decisive of

the case.

It is argued by the counsel for the relator that the fifty-third section

does not interfere with the prohibition contained in the sixth section

against contracting " loans or debts," but that its effect is to give to the

consolidated city power to subscribe to the stock of railroad companies

under acts authorizing the old city so to subscribe. In support of this

view, it is said that the corporate name of the old city was " the

mayor, aldermen, and citizens of Philadelphia," and that the clause

which is relied upon by the respondents to give or preserve the power

to subscribe, names " the city of Philadelphia," which is the corporate

name of the extended or consolidated city.

We have given to this question that careful consideration which its

importance demands, and we are clearly of the opinion that the legis

lature, in the latter part of the fifty-third section, did reserve to the

corporation, as it existed before the passage of the consolidation act,

power to make subscriptions to the stock of railroad companies, where

such power had theretofore been conferred by legislative enactment.

That it was the old and not the new corporation that was to exercise

the power, is evident from the fact that no laws had been passed author

izing subscriptions by the consolidated city ; and besides, where the

new corporation was to act, the section expresses it in language too

plain to be mistaken, as in the commencement of the section, " nothing

in this act contained shall be so construed as to relieve the said city

of Philadelphia," as hereby extended, etc., etc. ; and again, in the same

section, " and thereafter upon and by said city, hereby extended and con

solidated."

It is true that the corporate name of the city, before the consolida

tion act, was " the mayor, aldermen, and citizens of Philadelphia," but

it is equally true that it was as well known by the name of " the city

of Philadelphia," which appellation was generally used by the general

assembly when legislating for the old corporation. The very act

which authorized this subscription, and which was passed a year be

fore the consolidation act, conferred the power to subscribe upon " the

city of Philadelphia." A grant of power may be given to a corpora

tion by a well-understood name, although it may vary from its corpo

rate title.

We do not forget the well-settled rule that corporate authority " must

be given in plain words, or by necessary implication," and we have no
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disposition to prevent its application in full force to a case of a sub

scription by a municipal corporation to the stock of a railroad company,

but we can not avoid the conclusion that this power is conferred in the

most unmistakable manner.

The power to subscribe is given in terms by the act of April, 1853,

and the section referred to in the consolidation act prevents any con

struction from being placed upon it which would in any manner inter

fere with the power thus given. We are not free to disobey this legis

lative mandate.

It is further argued upon behalf of the relator that the ordinance

authorizing this subscription is void.

1 st. " That it is in violation of the vested rights of the citizens of

the then county of Philadelphia."

2d. " That it is in violation of their political right, to be exempted

from taxation except by their representatives."

We do not perceive the force of these objections. The terms and

conditions upon which the different municipalities and districts were

consolidated, were clearly within the scope of legislative authority,

and were determined by the representatives alike of the city and

county. Without restrictions the power to create debts would have

remained in the various corporations up to the time the consolidation

act was to take effect, and we have already shown that the restriction

in the sixth section has no application to the case before us. The act

of 24th April, 1854, expressive of the intent of the legislature, as to

the time and manner in which the estates, income, and property of the

old corporations should become vested in the consolidated city, is in no

respect inconsistent with the power to make this subscription. A

power given in express words can not be repealed by so remote an in

ference as can be drawn from this act, and more particularly is this so

whero the explanatory act was passed after the power was exercised.

It is suggested that the act authorizing this subscription did not be

come a law until after the passage of the consolidated bill ; but there

is nothing upon the record to support this suggestion, and hence it is

unnecessary to determine the effect of the payment or non-payment

of the tax upon the bill.

It may be proper to add, that this motion is resisted as well by the

city of Philadelphia, as at present organized, as by the North-Western

Railroad Company, and it is suggested by the city solicitor, that even

if the subscription by the late corporation was illegal, that its ratifica

tion by the present city government would validate it ; but as we are

of opinion that the first subscription was good, it needs no ratification

to give it validity.

And now, October 17, 1854, upon due consideration, it is decreed

that the motion for a preliminary injunction be refused.
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RULES OF PRACTICE OF THE SUPREME COURT OF THE

STATE OF NEW YORK,

As established at a General Session of the Judges, at the Capitol, in the city

of Albany, on the first Wednesday of August, 1854, in pursuance of $ 470

of the Code of Procedure.

The 470th section of the Code of Procedure for the state of New

York is as follows :

$ 470. The judges of the supreme court, of the superior court of

the city of New York, and of the court of common pleas for the city

and county of New York, shall meet in general session at the Capitol

in the city of Albany, on the first Wednesday in August, one thousand

eight hundred and fifty-two, and every two years thereafter, and at

such sessions shall revise their general rules, and make such amend

ments thereto, and such further rules not inconsistent with this code,

as may be necessary to carry it into full effect. The rules so made

shall govern the supreme court, the superior court of the city of New

York, the court of common pleas for the city and county of New

York, and the county courts, so far as the same may be applicable.

On the first Wednesday of August, 1854, pursuant to this section,

the justices of the supreme court, and the judges of the superior court

of the city of New York, and of the court of common pleas of the

city and county of New York, met in general session, at the Capitol in

the city of Albany, for the purpose of revising their general rules, and

making such amendments thereto, and such further rules as might be

deemed necessary.

Several alterations were made in the existing rules, some of which

are important.

The 13th Rule has been amended by adding to it a requirement,

that the counsel shall stand while examining a witness, and that the

testimony, if taken down in writing, shall be written by some person

other than the examining counsel. The object of this amendment is

the saving of time in the trial of causes at the circuits. Much time

may be saved by having the testimony taken down by the associate

counsel, or by a clerk of the examining counsel. By so doing, the

examining counsel can devote his whole time and thoughts to the ex

amination of the witness. While his associate is writing down the

answer, he can be considering the question next to be asked. If he

is required to take down the answer himself, he must necessarily take

time to deliberate as to the next question after the answer is written

down, and at least one third of the time occupied by the trial is thus

unnecessarily consumed. There has been great reason to complain of

the length of time occupied in the examination of witnesses at the cir

cuit, in some parts of the state. It is well known that in some of the

other states of the Union, as well as in England and France, causes are

tried in much less time than in this state ; generally in one half, and

sometimes in one third of the time consumed here. This great differ

ence in the consumption of time is mainly owing to the fact, that, in
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the other states and countries named, counsel stand during the exam

ination, and do not take notes of the testimony. The amendment

adopted is, therefore, a conformity of our practice, in this respect, to

that of the countries and states alluded to ; and it is believed it will

relieve the profession of unnecessary labor, and expedite the transac

tion of public business.

Rules 20 and 21, as heretofore existing, have been abolished, for

the reason that they have been regarded as unnecessary, if not actually

in conflict with the provisions of the code. Where both parties have

the right to notice and bring an action to trial, there can be no good

reason for imposing on the plaintiff the necessity of stipulating and

paying costs, if he has inadvertently neglected to notice for trial, as

required by the 20th Rule, nor for subjecting him to a notice to dismiss

his complaint, as provided for by the 21st Rule.

In place of these rules thus abolished, new rules have been substi

tuted. Rule 20 has been adopted for the purpose of preventing appli

cations for orders to extend the time to answer or demur, where the

object is delay merely. Rule 21 is adopted in pursuance of $ 255 of

the code, which requires the court, by its rules, to prescribe how is

sues of fact must be tried where the trial is not by jury.

The amendment to Rule 24 is designed to supply a defect heretofore

existing, as to the practice in settling exceptions.

By the amendment to the 29th Rule, the word " certified" is omit

ted, by which the appellant is no longer subjected to the expense of

procuring from the clerk a certified copy of the judgment roll. A copy

of the judgment roll, though not certified, will now be sufficient.

The amendment to Rule 31 prohibits an extended discussion on a

mere question of fact. The practice is thus conformed to that of the

court of appeals, as established by the 10th Rule of that court.

The object of inserting the word " affidavit" in the second line of

the 41st Rule, was that affidavits, used on motions and elsewhere,

should be numbered and marked like other papers, there having been

a doubt expressed whether they had before been included in the term

" depositions" previously used.

The first amendment to the 53d Rule confines its application to

cases formerly of equity jurisdiction. In other cases it is thought no

such restrictions should be imposed upon the discretion of the officer

appointing a guardian ad litem. The other amendment to Rule 53

provides for the mode of appointing a next friend of a married woman.

Rule 67 is abolished as being unnecessary ; the general practice

being applicable, no special provision is required.

The other amendments need no explanation.
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RULES OF THE NEW YORK SUPREME COURT.

In General Session of the Judges of the Supreme Court, of the Superior Court

of die city of Neio York, and of the Court of Common Pleas for the city and

county of New York, at the Capitol in the city of Albany, August 2, 1854 

(Code 1852, $ 470.)

Ordered that the following Rules shall commence and take effect on

the first day of October, 1854 :

RULB L

Time of examination of attorneys.

Applicants for admission to practice as attorneys and counselors of

this court, who are entitled to examination, shall be examined in open

court ; the examination to commence on the first day of each general

term.

RULE 2.

Evidence required—Of age and citizenship—Ofmoral character.

To entitle an applicant to an examination, he must prove to the

court :

1 . That he is a citizen of the United States, and that he is twenty-

one years of age, and a resident of the district in which he applies,

which proof may be made by his own affidavit of the fact.

2. The evidence of good moral character shall be the certificate of

a reputable counselor of this court, or of some other reputable person

known to the court ; but such certificate shall not be deemed conclu

sive evidence, and the court must be satisfied on the point, after a full

examination and inquiry.

RULE 3.

Where papers are to be fled in suits commenced in this court.

Papers shall be filed in the office of the clerk of the county specified

in the complaint as the place of trial. And in case the place of trial

is changed for the reason that the proper county is not specified, the

papers on file at the time of the order making such change shall

be transferred to the county specified in such order ; and all other

papers in the cause shall be filed in the county so specified.

RULE 4.

Books to be kept by clerks.

The several clerks of this court shall keep in their respectice offices,

in addition to the "judgment book," required to be kept by ^279 of the

code of procedure, such other books, properly indexed, as muy be neces

sary to enter the title of civil actions and special proceedings, and the

steps taken therein ; to enter the minutes of the court ; docket judg

ments ; enter orders and all other necessary matters and proceedings

and such other books as the courts of the respective districts, at a

general term, may direct.
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RULE 5.

Attorney's name and residence to be indorsed on process or papers served.

On process or papers to be served, the attorney, besides subscribing

or indorsing his name, shall add thereto his place of residence : and

if he shall neglect so to do, papers may be served on him through the

mail, by directing them according to the best information that can con

veniently be obtained concerning his residence.

This rule shall apply to a party who prosecutes or defsnds in person,

whether he be an attorney or not.

RULB 6.

Notice to return process, etc.—Attachment.

At any time after the day when it is the duty of the sheriff, or other

officer, to return, deliver, or file any process, undertaking, order, or other

paper, by the provisions of the code of procedure, any party entitled

to have such act done may serve on the officer a notice to return,

deliver, or file such process, undertaking, order, or other paper, as the

case may be, within ten days ; or show cause at a special term to be

designated in said notice, why an attachment should not issue against

him.

EULB 7.

Notice of appearance or retainer deemed an actual appearance.

Service of notice of an appearance or retainer generally, by an

attorney for the defendant, shall in all cases be deemed an appearance.

And the plaintiff, on filing such notice at any time thereafter, may have

the appearance of the defendant entered, as of the time when such

notice was served.

RULB 8.

Books, papers, and documents—production and discovery thereof.

. Applications may be made, in the manner provided by law, to compel

the production and discovery of books, papers, and documents relating

to the merits of any civil action pending in this court, or of any defense

in such action, in the following cases :

1 . By the plaintiff to compel the discovery of books, papers, or docu

ments in the possession or under the control of the defendant, which

may be necessary to enable the plaintiff to frame his complaint, or to

answer any pleading of the defendant.

2. The plaintiff may be compelled to make the like discovery of

books, papers, or documents, when the same shall be necessary to

enable the defendant to answer any pleading of the plaintiff.

RULK 9.

How application for to be made.

The petition for such discovery shall state the facts and circum

stances on which the same is claimed, and shall be verified by affidavit,

stating that the books, papers, and documents, whereof discovery is

.sought, are not in the possession, nor under the control of the party

applying therefor, and that the party making such affidavit is advised

vol. II.—50
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by his counsel, and verily believes, that the discovery of the books,

papers, or documents mentioned in such partition, is necessary to

enable him to draw his complaint, answer, demurrer, or reply, or to

prepare for trial, as the case may be.

ROTE 10.

The order for discovery to direct how it is to be made—And time within

which made, and deposit to continue.

The order granting the discovery shall specify the mode in which

the same is to be made, which may be either by requiring the party to

deliver sworn copies of the matters to be discovered, or, by requiring

him to produce and deposit the same with the clerk of the county in

which the trial is to be had, unless otherwise directed in the order.

The order shall also specify the time within which the discovery is to

be made. And when papers are required to be deposited, the order

shall specify the time that the deposit shall continue.

RULE 11.

Order to be a stay, and time extended.

The order directing the discovery of books, papers, or documents,

shall operate as a stay of all other proceedings in the cause, until such

order shall have been complied with or vacated ; and the party obtain

ing such order, after the same shall be complied with or vacated, shall

have the like time to prepare his complaint, answer, reply, or demurrer,

to which he was entitled at the making of the order. But the justice,

in granting the order, may limit its effect by declaring how far it shall

operate as a stay of proceedings.

EULE 12.

Inquests when to be taken.

Inquests may be taken in actions out of their order on the calendar

in cases in which they were heretofore allowed at the opening of the

court, on any day after the first day of the court, provided the intention

to take an inquest is expressed in the notice of trial, and a sufficient

affidavit of merits shall not have been filed and served.

RULE 13.

Counsel at the trial.

On the trial of issues of fact, one counsel only on each side shall

examine or cross-examine a witness, and one counsel only on each

side shall sum up the cause, and during such examination, the exam

ining counsel shall stand, and the testimony, if taken down in writing,

shall be written by some person other than the examining counsel,

unless the justice who holds the court shall otherwise order.

RULE 14.

Counsel at general or special term.

At the hearing of causes at a general or special term, not more than
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one counsel shall be heard, on each side, and then not more than two

hours each, except when the court shall otherwise order.

RULE 15.

Making and setting a case.

Whenever it shall be intended to move for a review upon the evidence

appearing on the trial, when the cause is tried by the court or referee

or to set aside a nonsuit, dismissal of the complaint or verdict (except

for irregularity, surprise, or upon the minutes of the judge), a case

shall be prepared by the party intending to make the motion, and a

copy thereof shall be served on the opposite party, within ten days

after the trial, or notice of the judgment, as the case may be, who may,

within ten days thereafter, prepare amendments thereto, and serve a

copy on the party who prepared the case, who may then, within four

days thereafter, serve the opposite party with a notice to appear within

a convenient time, before the justice or referee who tried the cause, to

have the case and amendments settled. The justice or referee shall

thereupon correct and settle the case, as he shall deem to consist with

the truth of the facts. The time for settling the case must be specified

in the notice, and it shall not be less than four, nor more than twenty

days after service of such notice. The lines of the case shall be so

numbered that each copy shall correspond.  

Cases reserved for argument and special verdict shall be settled in

the same manner.

RULE 16.

When the right to make a case waived, and when case considered as

settled.

If the party shall omit to make a case within the time above limited,

he shall be deemed to have waived his right thereto ; and when a case

is made and the parties shall omit, within the several times above lim

ited, the one party to propose amendments and the other to notify an

appearance before the justice or referee, they shall respectively be

deemed, the former to have agreed to the case as proposed and the

latter to have agreed to the amendments as proposed.

RULE 17.

Exceptions or case, within what time to be filed.

Where a party makes a case or exceptions, he shall procure the

same to be filed, within ten days after the same shall be settled, or it

shall be deemed abandoned.

RULE 18.

Mode of turning a case into special verdict or exceptions.

When a party shall be entitled to turn a case into a special verdict,

or exceptions, he shall have thirty days after notice of the decision

thereon, to prepare and serve such special verdict or exceptions. The

party upon whom the same shall be served, shall have twenty days to

prepare and serve amendments ; and in case such amendments shall

not be agreed to, the same shall be settled by one of the justices of the
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court, on a notice to be given within ten days after service of such

amendments.

RT/LE 19.

When to be done.

In case such special verdict or exceptions shall not be served within

the said thirty days, the prevailing party shall be at liberty to proceed

as though no special verdict or exceptions had been taken. And in

case no amendment shall be proposed and served within the twenty

days allowed for that purpose, the special verdict or exceptions shall

be deemed assented to, as proposed and served.

RULE 20.

Order extending time to answer, how obtained.

No order extending the time to answer or demur to a complaint

shall be granted, unless the party applying for such order shall present

to the justice or judge to whom the application shall be made, an affi

davit of merits, or an affidavit of the attorney or counsel retained to

defend the action, that, from the statement of the case in the action

made to him by the defendant, he verily believes that the defendant

has a good and substantial defense, upon the merits, to the cause of

action set forth in the complaint, or to some part thereof.

RULE 81.

Trial of issues offact by the court.

Issues of fact to be tried by the court may be tried at the circuit or

special term.

EUTE 22.

Plaintiff may submit to a nonsuit before referees.

On a hearing before referees, the plaintiff may submit to a nonsuit

or dismissal of his complaint, or may be nonsuited, or his complaint

be dismissed in like manner as upon a trial, at any time before the

cause has been finally submitted to the referees for their decision. In

which case the referees shall report according to the fact, and judg

ment may thereupon be perfected by the defendant.

RULE 23.

Plaintiff can not submit to a nonsuit after jury have gone from the bar.

It shall not be necessary to call the plaintiff when the jury return

to the bar to deliver their verdict ; and the plaintiff shall have no right

to submit to a nonsuit after the jury have gone from the bar to consider

of their verdict.

RULE 24.

Exceptions hot to contain irrelevant matter.

Exceptions shall only contain so much of the evidence as may bo

necessary to present the questions of law upon which the same were

taken on the trial ; and it shall be the duty of the justice, upon settle

ment, to strike out all the evidence and other matters which shall not

have been necessarily inserted. They shall be settled in like manner

as cases, and upon like notice.
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RULE 25.

Notice to be given of motions and questions for argument—Judgment

by default on motions, when.

All questions for argument, and all motions, shall be brought before

the court on a notice or order to show cause, and if the opposite party

shall not appear to oppose, the party making the motion or obtaining

the order shall be entitled to the rule or judgment moved for, on proof

of due service of the notice or order and papers required to be served

by him, unless the court shall otherwise direct.

And when the motion is for irregularity, the notice or order shall

specify the irregularity complained of.

This rule, so far as it permits a judgment by default, or by the con

sent Of the adverse party, shall not extend to a complaint for a divorce.

RULE 26.

On taking a rule by default, counsel to indorse his name on the proof

of notice.

When a rule is obtained either at a general or special term, by de

fault, the counsel obtaining the same shall indorse his name as counsel

on the paper containing the proof of notice ; and the clerk, in entering

the rule, shall specify the name of such counsel.

RULE 27.

Enumerated motions—Non-enumerated motions.

Enumerated motions are, motions arising on special verdict, issues

of law, cases, appeals from an inferior court, and appeals by virtue of

§ 348 of the code.

Non-enumerated motions include all other questions submitted to the

court, and shall be heard at special term, except when otherwise di

rected by law.

„ RULE 28.

Enumerated motions to be noticed for first day of term—What papers

to be furnished—And by whom—Cases reserved.

Enumerated motions shall be noticed for the first day of term by

either party.

The papers to be furnished on such motions shall be a copy of the

pleadings, when the question arises on the pleadings, or any part

thereof, or of such parts only as relate to the question raised by the

demurrer ; a copy of the special verdict, return, or other papers on

which the question arises ; and the party whose duty it is to furnish

the papers shall serve a copy on the opposite party, except upon trial

of issues of law, at least eight days before the time the matter may be

noticed for argument. If the party whose duty it is to furnish the

papers, shall neglect to do so, the opposite party shall be entitled to

move, on affidavit and notice of motion, that the cause be struck from

the calendar (whichever party may have noticed it for argument), and

that judgment be rendered in his favor ; provided, however, that in

mortgage and partition cases, where the plaintiff's rights are not con

tested, no copies of pleadings need be furnished to the court.
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The papers shall be furnished by the plaintiff, when the question

arises on a special verdict, and by the party demurring, in cases of

demurrer, and in all other cases by the party making the motion.

In cases reserved by the court for argument, in pursuance of ^ 264.

265 of the code, no case need be prepared in writing, unless by the

direction of the justice who tried the cause. And the party on whose

motion the case is reserved shall furnish the papers for argument.

RUXE 29.

Enumerated motions noticedfor a general term—Appeals—What papers

to be furnished, and by whom—Case agreed upon according to § 372

of the code.

When an appeal is noticed for a general term, in cases embraced

in chapter 3 of title 11 of the code, and of $ 348 of the code, the ap

pellant shall furnish the papers for the court, which consist of a copy

of the judgment roll, together with a case, stating the time of the com

mencement of the suit, and of the service of the respective pleadings,

the names of the original parties in full, the change of parties, if any

has taken place, pending the suit ; and a very brief history of the pro

ceedings in the cause ; and containing an abstract of the pleadings,

not exceeding one sixth of the number of folios contained in the orig

inal pleadings respectively, to which shall be added the reasons of the

court below for its judgment, if the same can be procured. At the

commencement of the argument the appellant shall furnish a printed

copy of the papers to each of the judges, together with a printed copy

of the points on which he intends to rely, with a reference to the au

thorities which he intends to cite ; and he shall also deliver to the

attorney of the adverse party, at or before noticing the said appeal for

trial, three printed copies of the said papers. And at the commence

ment of the argument, each party shall serve upon his adversary a

printed copy of his points and authorities on which he intends to rely.

In case the appellant neglects so to furnish to the adverse party the

said number of copies of the papers, the latter shall be entitled to

move, on affidavit and notice of motion, for the earliest practicable

day in term for hearing non-enumerated motions, that the cause be

stricken from the calendar (whichever party may have noticed it for

argument), and that judgment be rendered in his favor.

When a case is agreed upon by the parties according to § 372 of

the code, the plaintiff shall furnish the necessary papers for argu

ment, duly printed, as in cases of appeal.

BULE 30.

Cases, points, and other papers to be printed, and how—Folio, how num

bered and printed.

The cases and points, and all other papers furnished to this court

at a general term in calendar causes, shall be printed on white writing

paper, with a margin on the outer edge of the leaf not less than one

and a half inch wide. The printed page, exclusive of any marginal

note or reference, shall be seven mches long and three and a half
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inches wide. The folio numbering from the commencement to the

end of the papers, shall be printed on the outer margin of the page.

RULE 31.

Statement of facts, with reference to folios on points.

In cases where it may be necessary for the court to go into an ex

tended examination of evidence, each party shall briefly state, upon

his printed points, the leading facts which he deems established, with

a reference to the folios where the evidence of such facts may be

found ; and the court will not hear an extended discussion on a mere

question of fact.

BULE 82.

Non-enumerated motions to be noticedfor the first day of the term by a

notice, with copies ofpapers—Iffor a later day, excuse to be shown.

Non-enumerated motions, except in the first district, shall be noticed

for the first day of the term or sitting of the court, accompanied with

copies of the affidavits and papers on which the same shall be made ;

and the notice shall not be for a later day, unless sufficient cause be

shown (and contained in the affidavits served) for not giving notice for

the first day.

RULE 33.

Days in general term for non-enumerated motions—Motions in criminal

cases.

Non-enumerated motions made in term time, at a general term, will

be heard on the first day, and Thursday of the first week, and Friday

of the second week of the term, immediately after the opening of the

court on that day.

Motions in criminal cases may be heard on any day in term.

RUTE 34.

Notes of issue at general term to be filed four days before term—CaU

endar for general term.

Notes of issue for the general term shall be filed four days before

the commencement of the court at which the causes may be noticed.

The clerk shall prepare a calendar for the general term, and cause the

same to be printed for each of the justices holding the court. Appeals

shall be placed on the calendar according to the date of the service of

the notice of appeal ; and other cases as of the time when the ques

tion to be reviewed arose.

RULE 35.

Time for complying with orders.

In all cases where a motion shall be granted on payment of costs,

or on the performance of any condition, or where the order shall re

quire such payment or performance, the party whose duty it shall be

to comply therewith, shall have twenty days for that purpose, unless

otherwise directed in the order. But where costs to be taxed are to

be paid, the party shall have fifteen days to comply with the rule after

the costs shall have been taxed on notice, unless otherwise ordered.
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RULE 36.

Mode of stating the advice of counsel in an affidavit.

Whenever it shall be necessary, in any affidavit, to swear to the ad

vice of counsel, the party shall, in addition to what has usually been

inserted, swear that he has fully and fairly stated the case to his coun

sel, and shall give the name and place of residence of such counsel.

RULE 37.

Agreements relative to proceedings in a cause must be in writing, or be

entered.

No private agreement, or consent between the parties or their attor

neys, in respect to the proceedings in a cause, shall be binding, unless

the same shall have been reduced to the form of an order by consent,

and entered, or unless the evidence thereof shall be in writing, sub

scribed by the party against whom the same shall be alleged, or by his

attorney or counsel.

EUTE 38.

Orders on petitions need not recite contents thereof

Orders granted on petitions, or relating thereto, shall refer to such

petitions by the names and descriptions of the petitioners, and the date

of the petitions, if the same be dated, without reciting or setting forth

the tenor or substance thereof unnecessarily. Any order or judgment

directing the payment of money, or affecting the title to property, if

founded on petition where no complaint is filed, may, at the request of

any party interested, be enrolled and docketed as other judgments.

RULE 39.

Motions in actions pending may be by petition or affidavit, or by both.

Motions in actions, made after the commencement thereof, may be

founded upon petition duly verified, or by affidavit, or by both, at the

election of the party making such motions, except when otherwise

provided by law.

RULE 40.

Motions to strike out irrelevant and redundant matter, and to make

pleading more definite.

Motions to strike out of any pleading, matter alleged to be irrelevant

or redundant, and motions to correct a pleading, on the ground of its

being " so indefinite and uncertain, that the precise nature of the charge

or defense is not apparent," must be noticed before demurring or

answering the pleading, and within twenty days from the service

thereof.

RULE 41.

Folios to be numbered and marked—Pleadings to be legibly written.

The attorney, or other officer of the court, who draws any pleading,

deposition, affidavit, case, bill of exceptions, or report, or enters any

judgment exceeding two folios in length, shall distinctly number and

mark each folio in the margin thereof ; and all copies, either for the
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parties or the court, shall be numbered or marked in the margin, so as

to conform to the original draft or entry, and to each other. And all

the pleadings and other proceedings, and copies thereof, shall be fairly

and legibly written, and if not so written, the clerks shall not file such

as may be offered to them for that purpose.

RULE 42.

Cases on certiorari to remove interlocutory proceedings, to be heard at a

special term, or take preference at a general term.

Every case on certiorari to remove interlocutory proceedings of

subordinate courts, tribunals, or magistrates, may be brought to a hear

ing by either party, at any special term, upon the usual notice of argu

ment ; or if placed upon the calendar at a general term, every such

case shall be entitled to preference on the morning of any day during

the first week of term.

S1TLE 43.

On return to mandamus or prohibition, rule may be entered to plead, etc.

—Consequence of default.

The return to a writ of mandamus or of prohibition, where such re

turn shall be adopted by the party, having been filed, a rule may be

entered requiring the relator to demur or plead thereto in twenty days

after notice of said rule, or to move at the next special term thereafter

for such rule as he may require ; and in case of default, on filing an

affidavit showing such default, a rule may be entered dismissing such

writ, and all subsequent proceedings, with costs.

RULE 44.

Order to stay, with a view to change venue when granted—Effect of—

When to be revoked—Notice of revocation to be given.

No order to stay proceedings for the purpose of moving to change

the place of trial shall be granted, unless it shall appear from the papers

that the defendant has used due diligence in preparing the motion for

the earliest practical day after issue joined. Such order shall not stay

the plaintiff from taking any step, except giving notice and subpoenaing

witnesses for the trial, without a special clause to that effect. On

presenting to and filing with the officer, granting the order, an affidavit

showing such facts as will entitle the plaintiff, according to the settled

practice of the court, to retain the place of trial, the officer shall revoke

the order to stay proceedings ; and the plaintiff shall give immediate

notice of such revocation to the defendant's attorney.

RTJXE 45.

Affidavits concerning change of venue.

In addition to what has usually been stated in affidavits concerning

venue, either party may state the nature of the controversy, and show

how his witnesses are material ; and may also show where the cause

of action or the defense, or both of them arose ; and those facts will

be taken into consideration by the court in fixing the place for trial.
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R1TLE 46.

Reference to compute amount due on mortgage—In case of infants and

absent d<fendants, proof to be taken—Application for judgment to be

at a special term—Proof to be made offling notice of lis pendens.

If, in an action to foreclose a mortgage, the defendant fails to answer

within the time allowed for that purpose, or the right of the plaintiff,

as stated in the complaint, is admitted by the answer, the plaintiff may

have an order referrmg it to the clerk, or to some suitable person as

referee, to compute the amount due to the plaintiff, and' to such of the

defendants as are prior incumbrancers of the mortgaged premises, and

to examine and report whether the mortgaged premises can be sold in

parcels, if the whole amount secured by the mortgage has not become

due. If the defendant is an infant, and has put in the general answer

by his guardian, or if any of the defendants are absentees, the order

of reference shall also direct the person to whom it is referred, to take

proof of the facts and circumstances stated in the complaint, and to

examine the plaintiff or his agent on oath, as to any payments which

have been made, and to compute the amount due on the mortgage, pre

paratory to the application for judgment of foreclosure and sale.

Where no answer is put in by the defendant, within the time allowed

for that purpose, or any answer denying any material facts of the com

plaint, the plaintiff, after the cause is in readiness for trial, as to all

the defendants, may apply for judgment at any special term, upon due

notice to such of the defendants as have appeared in the action, and

without putting the cause on the calendar. The plaintiff, in such case,

when he moves for judgment, must show by affidavit, or otherwise,

whether any of the defendants, who have not appeared, are absentees,

and if so, he must produce the report as to the proof of the facts and

circumstances stated in the complaint, and of the examination of the

plaintiff or his agent, on oath, as to any payment* which have been

made. And in all foreclosure cases, the plaintiff, when he moves for

judgment, must show by affidavit, or by the certificate of the clerk of

the county in which the mortgaged premises are situated, that a notice

of the pendency of the action, containing the names of the parties

thereto, the object of the action, and a description of the property in

that county affected thereby, the date of the mortgage, and the time and

place of recording the same, has been filed at least twenty days before

such application for judgment, as required by $132 of the code of

procedure.

BXILE 47.

Judgment for sale of mortgaged premises—And for the disposing of

proceeds of sale.

In every judgment for the sale of mortgaged premises, the descrip

tion and particular boundaries of the property to be sold, so far at least

as the same can be ascertained from the mortgage, shall be inserted.

And, unless otherwise specially ordered by the court, the judgment

shall direct that the mortgaged premises, or so much thereof as may

be sufficient to raise the amount due to the plaintiff, for principal, in

terest, and costs, and which may be sold separately, without material
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injury to the parties interested, be sold by, or under the direction ot

the sheriff of the county, or a referee, and that the plaintiff, or any

other party, may become a purchaser on such sale ; that the sheriff

or referee execute a deed to the purchaser ; that out of the proceeds

of the sale he pay to the plaintiff, or his attorney, the amount of his

debt, interest, and costs, or so much as the purchase money will pay

of the same, and that he take the receipt of the plaintiff, or his attor

ney, for the amount so paid, and file the same with his report of sale ;

and that the purchaser at such sale be let into possession of the

premises on production of the deed. In case of a surplus arising from-

the sale of mortgaged premises, under any such judgment, the sheriff

or referee shall retain such surplus, subject to the order of the court,

unless directions are given in the judgment for the disposition of such

surplus.

In the city of New York the sheriff or referee shall deposit such

surplus with the chamberlain of the city, or, when so directed by the

court, with the clerk of the court, within five days after such surplus

shall have been received and shall be ascertainable.

BULE 48.

How claimant is to apply for surplus money—Reference may be ordered.

On filing the report of the sale, any party to the suit, or any person

not a party, who had a lien on the mortgaged premises at the time of

the sale, either by judgment or decree, upon filing with the clerk

where the report of sale is filed, a notice stating that he is entitled to

such surplus moneys, or some part thereof, and the nature and extent

of his claim, may have an order of reference to ascertain and report

the amount due to him, or to any other person which is a lien, upon

such surplus moneys, and to ascertain the priorities of the several liens

thereon ; to the end that, on the coming in and confirmation of the re

port on such reference, such further order may be made for the distri

bution of such surplus moneys as may be just. Every party who

appeared in the cause, or who shall have filed such notice with the

clerk, previous to the entry of the order of reference, shall be entitled

to service of a notice to attend on such reference, and to the usual

notices of subsequent proceedings relative to such surplus. But if

such claimant has not appeared, or made his claim by an attorney of

this court, the notice may be served by putting the same into the post-

office, directed to the claimant, at his place of residence as stated in

the notice of his claim.

RULE 49.

Mortgage must be recorded before deed executed.—Clerk to enter in

minute the filing of mortgage.

Whenever a sheriff or referee sells mortgaged premises, under a

decree or order or judgment of the court, it shall be the duty of the

plaintiff, before a deed is executed to the purchaser, to file such mort

gage in the office of the clerk, unless such mortgage has been duly

proved or acknowledged, so as to entitle the same to be recorded ; in
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which case, if it has not been already done, it shall be the duty of

the plaintiff to cause the same to be recorded at full length in the

county or counties where the lands so sold are situated, before a deed

is executed to the purchaser on the sale ; the expense of which filing

or recording, and the entry thereof, shall be allowed in the taxation of

costs ; and if tiled with the clerk, he shall enter in the minutes the

tiling of such mortgage, and the time of filing. But this rule shall not

extend to any case where the mortgage appears, by the pleadings or

proof in the suit commenced thereon, to have been lost or destroyed.

RULE 50.

Sheriff to sell in parcels, unless otherwise ordered.

Where mortgaged premises, or other real estate, directed to be sold,

consist of several distinct lots or parcels, which can be sold separately

without diminishing the value thereof on such sale, it shall be the duty

of the sheriff, or other person conducting the sale, to sell the same iu

separate lots or parcels, unless otherwise specially directed by the

court. But if the sheriff or other person is satisfied the property will

produce a greater price if sold together than it will in separate lots or

parcels, he may sell it together, unless otherwise directed in the order

of sale.

RULE 51.

How notice of sale to be published in New York and other cities—In

other places.

Where lands in the city of New York are sold under a decree, order,

or judgment of any court, they shall be sold at public vendue, at the

Merchants' Exchange, between twelve o'clock at noon, and three in the

afternoon, unless otherwise specially directed. The notice of the sale

of lands, lying in any of the cities of this state, in which a daily paper

is printed, except where a different notice is required by law, or by the

order of the court, shall be published in one or more of the daily papers

of that city, for three weeks immediately previous to the time of sale,

at least twice in each week. When lands in any other part of the

state are directed to be sold at auction, notice of the sale shall be given

for the same time, and in the same manner as is required by law on

sales of real estate by sheriffs on execution.

SIJLE 52.

Officers of the court to act as guardian ad litem.

It shall be the duty of every attorney, or officer of this court, to act

as the guardian of any infant defendant, in any suit or proceeding

against him, whenever appointed for that purpose by an order of this

court.. And it shall be the duty of such guardian to examine into the

circumstances of the case, so far as to enable him to make the proper

defense when necessary for the protection of the rights of the infant ;

and he shall be entitled to such compensation for his services as the

court may deem reasonable.
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RULE 53.

Who may be guardians ad litem.

No person shall be appointed guardian ad litem, either on the appli

cation of the infant or otherwise, unless he be the general guardian of

such infant, or an attorney or other officer of this court who is fully

competent to understand and protect the rights of the infant, and who

has no interest adverse to that of the infant, and is not connected in

business with the attorney or counsel of the adverse party. And no

person shall be appointed such guardian who is not of sufficient ability

to answer to the infant for any damage which may be sustained by his

negligence or misconduct in the defense of the suit. This rule shall

not apply to actions for the recovery of monej' only, or of specific, real

or personal property, as specified in $ 253 of the code. A next friend

for a married woman may be appointed in the same manner as a guard-

inn ad litem, upon the application of an infant.

RULE 54.

Guardian not to receive funds of his ward without security.

No guardian ad litem, unless he has given security to the infant ac

cording to law, shall, as such guardian, receive any money or property

belonging to such infant, or which may be awarded to him in the suit,

except such costs and expenses as may be allowed by the court, to the

guardian, out of the fund, or recovered by the infant in the suit. Nei

ther shall the general guardian of an infant receive any part of the

proceeds of a sale of real property belonging to such infant, sold under

a decree, judgment, or order of the court, until the guardian has given

such further security for the faithful discharge of his trust as the court

may direct.

RULE 55.

Security to be given by general guardian.

The security to be given by the general guardian of an infant shall

be a bond in a penalty of double the amount of the personal estate

of his ward and of the gross amount or value of the rents and profits

of the real estate during his minority, together with at least two

sufficient sureties, each of whom shall be worth the amount specified

in the penalty of the bonds over and above all debts ; or instead of

personal security, the guardian may give security by way of mortgage

on unincumbered real property of the value of the penalty of his own

bond only. But the court, in its discretion, may vary the security

where, from special circumstances, it may be found for the interest of

the infant ; and may direct the principal of the estate, or any part

thereof, to be invested in public stocks or with the New York Life

Insurance and Trust Company, or on bond and mortgage, for the bene

fit of the infant, and that the interest or income thereof, only, be re

ceived by the guardian.
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RULE S6.

Proceeds of real estate not to be paid to general guardian, except on

real security.

No moneys arising from the sale of the real estate of an infant, on

a mortgage or partition sale, or under any decree, judgment, or order

of court, shall be paid over to his general guardian, except so much

thereof, or of the interest or income from time to time, as may be

necessary for his support or maintenance ; unless such guardian has

previously given sufficient security on unincumbered real estate, to ac

count to the infant for the same, in the usual form.

RULE 57.

How a general guardian may be appointed.

For the purpose of having a general guardian appointed, the infant,

if of the age of fourteen years or upward, or some relative or friend if

the infant is under fourteen, may present a petition to the court, stat

ing the age and residence of the infant, and the name and residence

of the person proposed or nominated as guardian, and the relationship,

if any, which such person bears to the infant^ and the nature, situation,

and value of the infant's estate.

RULE 58.

Court may inspect and examine infant—And ascertain value ofproperty.

Upon presenting the petition, the court shall by inspection or other

wise ascertain the age of the infant, and if of the age of fourteen

years or upward, shall examine him as to his voluntary nomination of

a suitable and proper person as guardian ; if under fourteen, shall

ascertain who is entitled to the guardianship, and shall name a com

petent and proper person as guardian. The court shall also ascertain

the amount of the personal property, and the gross amount or value of

the rents and profits of the real estate of the infant during his minority,

and shall also ascertain the sufficiency of the security offered by the

guardian.

RULE 59.

Security to be given by special guardian.

The security required on a sale of the real estate of an infant shall

be a bond of the guardian, with two sufficient sureties, in a penalty

of double the value of the premises, including the interest on such

value during the minority of the infant, each of which sureties shall

be worth the penalty of the bond, over and above all debts ; or a

similar bond of the guardian only, secured by a mortgage on unincum

bered real estate of the value of the penalty of such bond.

RULE 60.

Petition for appointment of special guardian.

An infant, by his general guardian, if he has any, and if there is

none. Wy his next friend, may present a petition, stating the age and
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residence of the infant, the situation and value of his real and personal

estate, the situation, value and annual income of the real estate pro

posed to be sold, and the particular reasons which render a sale of the

premises necessary or proper ; and praying that a guardian may be

appointed to sell the same. The petition shall also state the name and

residence of the person proposed as such guardian, the relationship,

if any, which he bears to the infant, and the security proposed to be

given ; and the petition shall be accompanied by affidavits of disinter

ested persons, or other proofs verifying the material facts and circum

stances alleged in the petition. And if the infant is of the age of

fourteen he shall join in the application.

RULE 61.

Reference to ascertain the truth of the facts stated in the petition—

Referee to ascertain value of dower.

If it satisfactorily appears that there is reasonable ground for the

application, an order may be entered appointing a guardian for the pur

poses of the application, on his executing and filing with the clerk, the

requisite security, approved of as to its form and manner of execution

by a justice of this court or a county judge, signified by his approbation

indorsed thereon, and directing a reference to ascertain the truth of

the facts stated in the petition, and whether a sale of the premises, or

any and what part thereof, would be beneficial to the infant, and the

particular reasons therefor ; and to ascertain the value of the property

proposed to be sold ; and of each separate lot or parcel thereof, and

the terms and conditions upon which it should be sold ; and whether

the infant is in absolute need of any and what part of the proceeds of

the sale for his support and maintenance, over and above the income

thereof, and his other property, together with what he might earn by

his own exertions. And if there is any person entitled to dower in the

premises, who is willing to join in the sale, also to ascertain the value

of her life estate in the premises, on the principle of life annuities.

But no proceedings shall be had upon such reference until the guardian

produces a certificate of the clerk, that the requisite security has been

duly proved or acknowledged, and filed agreeably to the order of the

court ; and which certificate shall contain the name of the officer by

whom it was approved, and shall be annexed to the report.

RULE 62.

If the proceeds of sale exceed $500 they must be brought into court—

One bill of costs only allowed.

If the proceeds of the sale exceed five hundred dollars, and the

guardian has not given security by mortgage upon real estate, he shall

bring the proceeds into court, or invest the same under the direction of

the court, for the use of the infant ; and the guardian shall only be

entitled to receive so much of the interest or income thereof from time

to time as may be necessary for the suppport and maintenance of the

infant, without the order of the court. If the infant's interest in the

property does not exceed one thousand dollars, the whole costs,
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including disbursements, shall not exceed twenty-five dollars. And

where several infants are interested in the same premises, as tenants

in common, the application in behalf of all shall be joined in the same

petition, although they may have several general guardians ; and there

shall be but one reference to ascertain the propriety of a sale as to all,

and but one bill of costs shall be allowed.

BULE 63.

Fees on executing commission of lunacy-— Committee maypay costs taxid,

not exceeding $')0.

On the execution of a commission of lunacy, etc., the commis

sioners, for every day they are necessarily employed in hearing the

testimony and taking the inquisition, shall be entitled to the same

allowance which is made by law to commissioners, to make partition,

or admeasure dower. And for drawing the inquisition, and process,

and serving notices, when no attorney is employed, they shall have

the fees to which an attorney would be entitled for the same services.

The committee of a lunatic, idiot, or drunkard, may pay to the peti

tioner, (on whose application the commission was issued), or to his

attorney, the costs and expenses of the application, and of the subse

quent proceedings thereon, including the appointment of the committee,

and without an order of the court for the payment thereof, when the

bill of such costs and expenses has been duly taxed and filed with the

clerk in whose office the appointment of such committee is entered ;

provided the whole amount of such costs and expenses does not ex

ceed fifty dollars. But where the costs and expenses exceed fifty

dollars, the committee shall not be at liberty to pay the same out of the

estate in his hands, without a special order of the court directing such

payment.

RULE 64.

Action for divorce or separation—Averments in Complaint fur divorce.

When an action is brought to obtain a divorce or separation, or to

declare a marriage contract void, if the defendant fail to answer the

complaint, or if the facts charged in the complaint are not denied in

the answer, the court (to which application is made for judgment) shall

order a reference to take proof of all the material facts charged in the

complaint.

And when the action is for a divorce, on the ground of adultery, un

less it be averred in the complaint that the adultery charged was

committed without the consent, connivance, privity or procurement of

the plaintiff—that five years have not elapsed since the discovery of

the fact, that such adultery had been committed—and that the phintiff

has not voluntarily cohabited with the defendant since such discovery

—and also, where at the time of the offense charged, the defend

ant was living in adulterous intercourse with the person with whom

the offense is alleged to have been committed—that five years have

not elapsed since the commencement of such adulterous intercourse

was discovered by the plaintiff; and the complaint containing such

averments be verified by the oath of the plaintiff, in the manner pre
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scribed by the 157th section of the code, judgment shall not be rendered

for the relief demanded, until the plaintiffs affidavit be produced,

stating the above facts.

BULE 65.

Order of reference, how obtained.

To obtain an order of reference, if the complaint seeks to annul a

marriage on the ground that the party was under the age of legal con

sent, an affidavit must be produced, showing that the parties thereto

have not freely cohabited for any time, as husband and wife, after the

plaintiff had obtained the age of consent. If the complaint seeks to

annul the marriage on the ground that the plaintiff's consent was ob

tained by force or fraud, the plaintiff must show by affidavit that there

has been no voluntary cohabitation between the parties as man and

wife ; and if it seeks to annul a marriage on the ground that the plain

tiff was a lunatic, an affidavit must be produced, showing that the lu

nacy still continues ; or the plaintiff must show by his affidavit that

the parties have not cohabited as husband and wife after the plaintiff

was restored to his reason.

BULE 66.

Plaintiff may be examined in certain cases.

On a reference to take proof of the facts charged in a complaint for

separation, or limited divorce, the examination of the plaintiff on oath

may be taken, as to any cruel or inhuman treatment alleged in the

complaint which took place when no witnesses were present who are

competent to testify to the facts on such reference.

RULE 67.

Adultery of plaintiff may be set up in answer.

The defendant in the answer may set up the adultery of the plain

tiff, or any other matter which would be a bar to a divorce, separation,

or the annulling of a marriage contract ; and the issue thereon shall be

tried at the same time and in the same manner as other issues of fact

in the cause.

RULE 68.

Objections to legitimacy of children, to be stated in bill.

On a complaint filed by a husband for a divorce, if he wishes to

question the legitimacy of any of the children of his wife, the allega

tion, that they are or that he believes them to be illegitimate, shall be

distinctly made in the complaint. If a reference is ordered, proofs

shall be taken upon the question of legitimacy, as well as upon the

other matters stated in the complaint ; and if an issue is awarded, an

issue on the question of legitimacy of the children shall be awarded

and tried at the same time.

RULE 69.

Settling issues, manner of.

In cases where the trial of issues of fact is not provided for in § 253

of the code, if either party shall desire a trial by jury, such party shall,
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within ten days after issues joined, give notice of a special motion to

settle the issues, and the court or judge may settle the issues, or may

refer it to a referee to settle the issues. Such issues must be settled

in the form prescribed in $ 72 of the code of procedure.

RULE 70.

No sentence of nullity or decree for divorce by default—Copies ofplead

ings and testimony not to be furnishedfor publication.

No sentence or decree of nullity declaring void a marriage contract,

or decree for a divorce, or for a separation or limited divorce, shall be

made of course by the default of the defendant ; or in consequence of

any neglect to appear at the hearing of the cause, or by consent. And

every such cause shall be heard after the trial of the issue, or upon

the coming in of the proofs, at a special term of the court ; but where

no person appears on the part of the defendants, the details of the evi

dence in adultery causes shall not be read in public, but shall be sub

mitted in open court. No officer of this court, with whom the pro

ceedings in an adultery cause are filed, or before whom the testimony

is taken, nor any clerk of such officer, either before or after the ter

mination of the suit, shall permit a copy of any of the pleadings or

testimony, or of the substance of the details thereof, to be taken by

aDy other person than a party, or the attorney or counsel of a party,

who has appeared in the cause, without a special order of the court.

RULE 71.

Sureties to justify i?i all cases—All bonds, etc., to be proved or ac

knowledged.

Whenever a justice or other officer approves of the security to be

given in any case, or reports upon its sufficiency, it shall be his duty

to require personal sureties to justify, or if the security offered is by

way of mortgage on real estate, to require proof of the value of such

estate ; and he shall in his certificate or report state the value of such

real estate, or that each person offered as security is worth the requisite

amount over and above all debts and responsibilities he owes or has in

curred. And all bonds and undertakings, and other securities in writ

ing, shall be duly proved, or acknowledged in like manner as deeds of

real estate, before the same shall be received or filed.

RULE 72.

All lands held in common to be embraced in one suit.

Where several tracts or parcels of land lying within this state are

owned by the same persons in common, no separate action for the par

tition of a part thereof only shall be brought without the consent of

all the parties interested therein ; and if brought without such consent,

the share of the plaintiff may be charged with the whole costs of the

proceeding. And when infants are interested, the petition shall state

whether or not the parties own any other lands in common.
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BULE 73.

Reference as to title where there is no defense.

Where the rights and interests of the several parties, as stated in the

complaint, are not denied or controverted, if any of the defendants are

infants or absentees, or unknown, the plaintiff, on an affidavit of the

fact, and notice to such of the parties as have appeared, may apply at

a special term for an order of reference, to take proof of the plaintiff's

title and interest in the premises, and of the several matters set forth

in the bill or petition ; and to ascertain and report the rights and in

terests of the several parties in the premises, and an abstract of the

conveyances by which the same are held.

RULE 74.

Directions in order of reference where sale is necessary—Referee, if re

quested, to report incutnbrances on the whole of premises.

Where the whole premises of which partition is sought, are so cir

cumstanced that a partition thereof can not be made without great pre

judice to the owners, due regard being had to the power of the court

to decree compensation to be made for equality of partition, and to the

ability of the respective parties to pay a reasonable compensation to

produce such equality, or where any lot, or separate parcel of the

premises, which will exceed in value the share to which either of the

tenants in common may be entitled is so circumstanced, the plaintiff,

upon stating the fact in the affidavit which is to be filed for the pur

pose of obtaining an order of reference under the next preceding rule,

may have a further provision inserted in such order of reference, di

recting the officer or person to whom it is referred, to inquire and re

port whether the whole premises, or any lot or separate parcel thereof,

are so circumstanced that an actual partition can not be made ; and

that if he arrives at the conclusion that the sale of the whole premi

ses or of any lot or separate parcel thereof will be necessary, that he

specify the same in his report, together with the reasons which render

a sale necessary ; and in such a case, that he also ascertain and report

whether any creditor not a party to the suit, has a specific lien, by mort

gage, devise, or otherwise, upon the undivided share or interest of any

of the parties in that portion of the premises which it is necessary to

sell ; and if he finds that there is no such specific lien in favor of any

person not a party to the suit, that he further inquire and report whether

the undivided share or interest of any of the parties in the premises

is subject to a general lien or incumbrance, by judgment or decree ;

and that he ascertain and report the amount due to any party to the

suit who has either a general or specific lien on the premises to be

sold, or any part thereof, and the amount due to any creditor, not a

party, who has a general lien on any undivided share or interest there

in, by judgment or decree, and who shall appear and establish his claim

on such reference. He shall also, if requested by the parties who ap

pear before him on such reference, ascertain and report the amount

due to any creditor, not a party to the suit, which is either a specific

or general lien or incumbrance upon all the shares or interests of the
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parties in the premises to be sold, and which would remain as an in

cumbrance thereon in the hands of the purchaser ; to the end that

such directions may be given in relation to the same, in the decree for

the sale of the premises, as shall be most beneficial to all the parties

interested in the proceeds thereof on such sale.

R1TLE 75.

How gross sum, in payment of life estate, to be ascertained.

Whenever a party, as a tenant for life, or by the courtesy, or in

dower, is entitled to the annual interest or income of any sum paid

into court and invested in permanent securities, such party shall be

charged with the expense of investing such sum and of receiving and

paying over the interest or income thereof; but if such party is will

ing, and consents to accept a gross sum in lieu of such annual interest

or income for life, the same shall be estimated according to the then

value of an annuity of six per cent, on the principal sum during the

probable life of such person, according to the Portsmouth or Nor

thampton tables.

RULE 76.

Receiver's p>owers and duties—Not alloivcd costs in certain cases—May

sell bad debts at auction.

Every receiver of the property and effects of the debtor shall, un

less restricted by the special order of the court, have general power

and authority to sue for and collect all the debts, demands, and rents

belonging to such debtor, and to compromise and settle such as are

unsafe and of a doubtful character. He may also sue in the name of a

debtor, where it is necessary or proper for him to do so; and he may

apply for and obtain an order of course that the tenants of any real

estate belonging to the debtor, or of which he is entitled to the rente

and profits, attorn to such receiver, and pay their rents to him. He

shall also be permitted to make leases, from lime to time, as may be

necessary, for terms not exceeding one year. And it shall be his

duty, without any unreasonable delay, to convert all the personal

estate and effects into money, but he shall not sell any real estate of

the debtor, without the special order of the court, until after a judg

ment in the cause. He is not to be allowed for the costs of any suit

brought by him against an insolvent from whom he is unable to col

lect his costs, unless such suit is brought by order of the court, or by

the consent of all persons interested in the funds in his hands. But

he may sell such desperate debts, and all other doubtful claims to per

sonal property, at public auction, giving at least ten days' public no

tice of the time and place of such sale.

RULE 77.

Appeals from surrogates regulated— Wliat the petition shall state—In

matters of accoun t th e particular items to be slated—Answer in the na

ture of a cross-appeal—Order to answer petition of appeal—Guardian

ad litem mag be appointed—Order to deliver copy of petition of ap

peal—Papers to be furnished by a1ypclla;it on hearing.

On appeal to this court from the order, sentence, or decree of a sur-
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rogate's court, the party appealing shall file a petition of appeal, ad

dressed to this court, with the clerk of the county in which the order,

sentence, or decree appealed from was made, within fifteen days after

the appeal is entered in the court below, or the appeal shall be con

sidered as waived ; and any party interested in the proceedings in the

court below may thereupon apply to this court ex parte to dismiss

the appeal with costs. The petition of appeal shall briefly state the

general nature of the proceedings, and of the sentence, order, or de

cree appealed from, and shall specify the part or parts thereof com

plained of as erroneous ; except where the whole sentence, order, or

decree is alleged to be erroneous, in which case it shall bo sufficient to

state that the same and every part thereof is erroneous. And where

the appeal is from a sentence or decree, on the settlement of the ac

counts of an executor, administrator, or guardian, if the appellant

wishes to review the decision as to the Allowance or rejection of any

particular items of the account, such items shall be specified in the

petition of appeal, or the allowance or disallowance of any such items

shall not be considered a sufficient ground for reversing or modifying

the sentence or decree appealed from. The respondent, in his answer

to the petition of appeal in such cases, may also specify any items in

the account as to which he supposes the sentence or decree is erro

neous, as against him, and in favor of the appellant. And upon the

hearing of the parties upon such appeal, the sentence or decree may

be modified as to any such items, in the same manner as if a cross-

appeal had been brought by such respondent. The appellant may

have an order of course that the respondent in the petition of appeal

answer the same within twenty days after the service of a copy of the

petition of appeal and notice of the order, or that the appellant be

heard ex -parte. And where the respondent is an adult, upon filing

an affidavit of such service upon the attorney of the respondent, if he

has appeared either in this court or in the court below, by an attorney

of this court, or upon the surrogate, if he has not appeared by suoh at

torney, and that no answer to the petition of appeal has been received,

the appellant may have an order of course that the appeal bo heard

ex parte as against such respondent. Where the respondent is a mi

nor, if he does not procure a guardian ad litem upon the appeal to be

appointed within twenty days after the filing of the petition of appeal,

the appellant may apply to a justice of this court ex parte for the ap

pointment of such guardian. And if the minor has appeared by his

guardian ad litem in this court, the appellant may have an order of

courso that the guardian ad litem of the respondent answer the pe

tition of appeal within twenty days after service of a copy thereof and

notice of the order, or that an attachment issue against such guard

ian. When a petition of appeal is filed, if it has not been served on

the adverse party, the respondent may have an order of course that the

appellant deliver a copy of the petition of appeal to the attorney, or

to the guardian ad litem of the respondent, within ten days after the

service of notice of such order, or that the appeal be dismissed ; and

if the same is not delivered within the time limited by such order, the

respondent, upon due notice to the adverse party, may apply at a spe-
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cial term to dismiss the appeal with costs. Upon the hearing of any

such appeal as is referred to in this rule, it shall be the duty of the ap

pellant to furnish the court with a copy of the petition of appeal anr

of the answer thereto, if an answer has been received, and a copy of

the proceedings below, including a copy of the appeal as entered.

If the party, conceiving himself aggrieved, by the decision of a surrogate, neg

lects to enter an appeal from that decision within the time limited by the stat

ute for appealing, the appellate court can not relieve him from the consequences

of his neglect. Branson vs. Ward, 3 Paige's Rep., 189.

The petition of appeal should name the persons intended to be made respond

ents in the appeal, and should pray that they may answer the same. Kellett vs.

Rathbun, 4 Paige, 102.

An application to dismiss an appeal for not procuring a transcript to be re

turned and filed within the time prescribed by the second clause of this rule,

will not be granted ex parte ; but notice of the application must be given to the

appellant's solicitor. Vredenburgh vs. Calf, 7 Paige, 419.

Where the omission of the appellant to file his petition of appeal, or to procure

the transcript of the proceedings before the surrogate, is sufficiently accounted

for, the appellate court will retain the appeal. Halsey vs. Van -Imringc, 4

Paige, 279.

Upon an appeal from a sentence or decree of a surrogate, directing the pay

ment of money, if the decree is affirmed on appeal, the chancellor may retain the

cause, and will permit the respondents to take out execution in this court on the

decree of affirmance. Shultz vs. Pulver, 3 Paige, 182.

Upon an appeal to the chancellor from the sentence or decree of a surrogate,

the proceedings in the court of chancery, after the petition of appeal has been

filed, must be entitled in the appeal cause, as between the appellant and those

who are made respondents by the prayer of the petition of appeal. Gardner vs.

Gardner, 6 Paige, 170.

Where a party to the proceedings before the surrogate, whose interests are in

any way affected by the appeal, is not made a party to the petition of appeal, he

may apply to dismiss the appeal, so far as it affects his rights or stays the pro

ceedings before the surrogate to his injury. 6 Paige, 170.

Upon an appeal from an order or decree of a surrogate, all the parties to the

proceedings before the surrogate, who are interested in sustaining the decree or

order appealed from, should be made parties to the petition of appeal. Gilchrist

vs. Hea, 9 Paige, 66. Rules of 1849, No. 82.

RULE 78.

Where moneys brought into court shall be deposited.

All moneys brought into court by order of this, or any other court,

shall be paid to the county treasurer of the county in which the action

is triable, unless the court shall otherwise direct. And all bonds,

mortgages, and other securities upon real estate heretofore required to

be taken in the name of the clerk of the court of appeals, shall, except

as otherwise provided by law, be taken to the treasurer of the county

where such fund belongs, or such other county treasurer as this court

shall direct. And all moneys received by the county treasurer, un

der and by virtue of any law vesting him with the funds or securities

belonging to any of the suitors in any court of this state, shall be de

posited by the said county treasurer, in his name of office, in the New

York Life Insurance and Trust Company, or in such bank or trust com

pany as the court for the district shall from time to time direct as a

deposit bank, unless the order or judgment under which such moneys

are brought into court shall direct such moneys to be deposited in some

other bank or company.
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RULE 79.

In what manner accounts of county treasurer shall be kept—He is to

make an annual report—Reference to examine his accounts.

The accounts of the county treasurers with respect to moneys or se

curities received by them under the foregoing rule, or by virtue of any

order of any court of this state with the banks and other companies in

which moneys are directed to be deposited, shall be kept in such man

ner that in the cash-books of the banks and other companies, and in

the bank-books of the said treasurers, it shall appear in what particular

suit, or on what account the several items of money, credited or charged,

were deposited or paid out. The said county treasurer shall, at the

first general term of this court for the district in which such treasurer

resides in each year, make a report to said court, containing a state

ment of his accounts and of the funds and securities under his control

on the first day of January—which statement shall show the amount

in his hands, uninvested, and the times when received, and the suit or

matter in which the same was paid in, constituting the balance in de

posit in banks and other companies ; and also all stocks, bonds, and

mortgages, and other investments for the benefit of suitors or other

wise. The court to which such report shall be made shall cause the

same to be examined by some suitable and proper person, to be ap

pointed by them. The person so appointed shall forthwith proceed to

examine the account and statement, with the accounts in banks and in

other companies, and with the accounts and securities in the office of

such treasurer. He shall have the power to summon witnesses before

him, if necessary, to be examined with respect to such accounts. He

shall report whether such accounts have been correctly kept, and are

truly stated ; and shall, on or before the first day of the next ensuing

general term, in such district, deliver to the court of such district, by

which he shall be appointed, or one of the justices thereof, his report

upon the matters so referred.

RULE 80.

Form of orders for moneys to be paid out of court—Accounts of moneys

deposited with the Trust Company how kept—Account to be sent an

nually to the court—Orders to draw money from the Trust Company

to be countersigned.

Orders upon the banks or other companies for the payment of

moneys out of court, shall be made payable to the order of the person

entitled thereto, or of his attorney duly authorized, and shall specify in

what particular suit or on what account the money is to bo paid out,

and the time when the order authorizing such payment was made.

When moneys are deposited in the New York Life Insurance and

Trust Company to the credit of the county treasurer, the entry of such

deposit, both in the books of the company and in the accounts of the

county treasurer with the company, shall contain a short reference to

the title of the cause or matter in which such deposit is directed to be

made, and specifying also the time for which the interest or accumu

lation on such deposit is to commence, where it does not commence

from the date of such deposit. The secretary of the company shall
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transmit to the justices holding the first general term, for the first dis

trict, in January in each year, a statement of the accounts of the said

county treasurer ; and to the justices holding the first general term, in

the other districts, a statement of the accounts of the county treasurer

in each district ; showing the amounts standing to his credit on the

first day of January, including the interest or accumulation on the

sums deposited to the credit of each cause or matter. In every draft

upon the Trust Company by the county treasurer, for moneys depos

ited with the said company, or for the interest or accumulation on

such moneys, the title of the cause or matter on account of which the

draft is made, and the date of the order authorizing such draft, shall be

stated ; and the draft shall be made payable to the order of the person

or persons entitled to the money, or of his or their attorney who is

named in the order of the court authorizing such- draft. And to au

thorize the payee or indorsee of such draft to receive the money there

on from the Trust Company, the same shall be accompanied by a cer

tified copy of the order of the court authorizing such draft, counter

signed by the justice by whom such order was made. But where

periodical payments are directed to be made out of a fund deposited

with such company, the delivery to the secretary of the company of

one copy of the order authorizing the several payments, shall be sufli-

cient to authorize the payment of subsequent drafts in pursuance of

such order.

RULE 81.

Additional allowances to be applied for to the court trying the cause or

giving the judgment.

Applications for an additional allowance, under the provisions of the

308th section of the code of procedure, can only be made to the court

before which the trial is had or the judgment rendered.

RULE 82.

After an order has been refused or granted upon terms, no subsequent

application to another justice on the same state offacts.

If any application for an order be made to any justice of this court,

and such order be refused in whole or in part, or be granted condition

ally, or on terms, no subsequent application, upon the same state of

facts, shall be made to any other justice ; and if, upon such subsequent

application, any order made, it shall be revoked.

RULE 83.

Bail to justify in county where defendant was arrested or the bail reside.

Whenever bail are required to justify, they shall justify within the

county where the defendant shall have been arrested, or where the bail

reside.

RULE 84.

Form of affidavit on serving summons, etc., when not done by the

sheriy".

W here the service of the summons, and of the complaint, or notice,

if any, accompanying the same, shall be made by any other persoo
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than the sheriff, it shall be necessary for such person to state in his affi

davit of service when, and at what particular place he served the same,

and that he knew the person served to be the person mentioned and

described in the summons and defendant therein, and also to state in

his affidavit whether he left with the defendant such copy, as well as

delivered it to him.

RULE 85.

Judgment on failure to answer may be applied for at special term or

circuit—Reference or writ of inquiry to be executed in the county where

the action is triable.

When the plaintiff in the action is entitled to judgment, upon the

failure of the defendant to answer the complaint, and the relief de

manded requires application to be made to the court, such application

may be made at any special term in the district embracing the county

in which the action is triable, or in an adjoining county ; such applica

tion may also be made at a circuit court in the county in which the

action is triable. But when a reference, or writ of inquiry shall be

ordered, the same shall be executed in the county in which the action

is triable.

RULE 86.

Separate accounts, defenses, etc., how stated.

In all cases of more than one distinct cause of action, defense, coun

ter-claim, or reply, the same shall not only be separately stated, but

plainly numbered.

RULE 87.

Justices' return, how amended.

On appeals from a justice's judgment, where the county court has

not jurisdiction, by reason of relationship, etc., a notice of motion for

an order to compel the justice to amend his return may be given in

twenty days after the date of the certificate of the county judge, and

not after that time.

RULE 88.

Affidavit for arrest, when to be filed.

The sheriff shall file with the clerk the affidavits on which an arrest

is made, within ten days after the arrest.

RTHE 89.

Course of proceedings in actions commenced before 1st of July, 1818.

The like in cases not providedfor by statute or these rules—Time when

these rides take effect.

All actions depending on the first day of July, 1848, may be con

ducted according to the rules of the supreme court adopted in July,

1847, so far as the same are applicable.

In cases where no provision is made by statute, or by these rules,

the proceedings shall be according to the customary practice as it has

heretofore existed in the court of chancery and supreme court, in cases

not provided for by statute, or the written rules of the court.

These rules shall take effect on the first day of October, 1854.
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ANNUITY TABLE.

A table corresponding with the Northampton tables referred to

in the 75th Rule, showing the value of an annuity of one

dollar, at six per cent, on a smgls life, at any age from one

year to ninety-four inclusive.

Age.

N't. of ywir*
purrtuiSe 1 Age.

No. of years
parchnne A«e.

No. of rears
(tun-ham ASe.

No. of years
purchase

the Annuity
is worth.

the annuity
in worth.

the annuity
ta woith.

the sunutty
ta worth.

1 10-107 25 12068 49 9563 78 4-781
2 11-724 26 11-992 50 9-417 74 4-565
8 12-848 27 11-917 51 9-278 T6 4-854
4 12-769 28 11-S41 62 9129 76 4154
5 12-962 29 11.763 68 8 930 77 8-952
6 18156 SO 11-6S2 64 8-827 78 8-742
7 18-275 81 11 -.'.98 65 8-670 79 8-514
8 18-837 82 11-512 66 6-509 80 8-231
9 13-835 88 11-428 6T 8-848 81 8156

10 18-235 84 11-831 68 8-178 82 2 926
11 13212 85 11-286 59 7-999 88 2-718
12 13-130 86 11-137 60 7-S20 $4 2-551
13 13 044 87 11-035 61 7-687 86 2-402
14 12-9.T3 83 10-929 62 7-449 66 2-266
15 1 2-^57 89 10-619 68 7-258 87 2183
16 12-755 40 10-705 64 7-052 88 2-081
17 12-655 41 10-5S9 65 6-841 89 1-882
IS 12-562 42 10.473 66 6-625 90 V6S9
19 12-477 43 10-856 67 6-405 91 1-422
20 12 89$ 44 10-585 63 6179 92 1-188
21 12 329 45 10-110 69 5-949 98 806

22 12-265 46 9-930 70 5-716 94 618
23 12-200 47 9-S16 • 71 5-479

24 12-132 43 9 707 1 72 5241

Rule for Computing the Value of the Life. Estate or Annuity.

Calculate the interest at six per cent, for one year, upon the sum to

the income of which the person is entitled. Multiplv this interest bv

the number of years purchase set opposite the person's age in the ta

ble, and the product is the gross value of the life estate of such person

in said sum.

Examples.

Suppose a widow's age is 37, and she is entitled to dower in real

estate worth $350 75. One third of this is $116-91§. Interest on

$116 91, one year at six per cent, (as fixed by 76th Rule), is $7-01.

The number of years' purchase which an annuity of one dollar is worth,

at the age of 37, as appears by the table, is 11 years, and T§£„- parts

of a year, which, multiplied by 7-01, the income for one year, gives

$77-35 and a fraction, as the gross value of her right of dower.

Suppose a man, whose age is 50, is tenant by courtesy in the

whole of an estate worth $9,000. The annual interest on the sum, at

six per cent, is $5-10 00. The number of years' purchase which an

annuity of one dollar is worth, at the age of 50, as per table, is 9 TViyV

narts of a year, which, multiplied by $540, the valuo of one year, gives

$5,085-18 as the gross value of his life estate in the premises, or the

proceeds thereof.

Able.—The vrtlues on this table are calculated on the supposition that the an

nuities are payable yearty ; if payable half yearly, one fifth of a year's purchase

should be added to those values.

For the rule to compute the present value of an inchoate or contingent right of

dower, vide Jackson vs. Edwards, 7 Paige, 408 ; McKean'e Pr. L. Tables, 25, § 4 ;

Hendry's Ann. Tables, 87, Prob., 4.
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