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NIZAMUT ADAWLUT.
™ YOL. IX.

REGULAR CASES.
Janulry 1859., .

PRESENT :
B. J. COLVIN axp A.SCONCE, Esgs., Judges, AND
C. B. TREVOR, Esq., Qfficiating Judge.

——

GOVERNMENT
versus
ADAWLUT SHEIKR (No. 11,) axp HAZAREE Moorsheda-
SHEIKH (No.12) bad.,
CriMe CHARGED.—1st count, dacoity on the night of the 1s5®

24th January, 1846, in the house of Rowshun Mundul of Hur-
reepoor, thanuah Mehirpoor, zillah Nuddea ; 2nd count, having January 14.

————

belonged to a gang of dacoits. Case of
Crime EstaBLisnED.—Dacoity. ApawruT
Committing Qfficer.—Baboo Hemchunder Kur, Depaty Mga. SEEIXE
gistrate under the Dacoity Commissioner stationed at Moorshe- and another.
dabad. .
Tried before Mr. J. E. 8. Lillie, Additional Sessions J: udge le;:;??m:::
of Hooghly, on the 17th June, 1858. asmuch as the

Remarks by the Additional Sessions Judge.—The two prison. 3Pprover wit-
ers are implicated in the daooit{ Witth which they are charged, :mhe P:?tte
* Witness No. 1, Bholye Sheikh, al{d :ﬁnezggsovﬁ;s Wlatn::ls;s 5; cular dacont

» 2 Minoo Sheikh. depose. that they rec.ognized the m:h pri:;ﬁ:i.
o Mothon . 11, pges 35, 71 I rlscner wong the dacoits Jend s
The recordt shows that these :{li:h :ﬂfeezf

Wwitnesses, ab the time of the occurrence, deposed to the fact of Allee was Sire
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1839.  recognition both before the darogah and before the Magistrate.
3 4 The record further shows that approver witness No. 1, was
anuary 14. - eized in the act ; that he confessed® on the following day when

——

Case of the darogah came to the spot
AP po

As’r"‘;:;';'r * Pago 22. criminating the two prisoners;

and another, + Pago 2. and that he was committedt to

¢ the Sessions (where he was con-

dar, andinthe 1 Report of Mohafiz of Moor- victed and sentenced.)} The re-
confession of shedabad Mnglstrute, dated 26th cord has now been traced in_
Ruheem Allee December, 1857. consequence e, the confession

Bl P8 Jefore the committing officer of approver witness No. 1.

dacoity is not < ng o .
mentioned ;  Prisoner No. 11, in his del‘e?ce before the Deputy Magistrate
and 2nd, inas- stated that approver witness No. 1, was seized in a dacoity (1st
much a8 the count) in the house of his, prisoner’s cousin’s father-in-law, by
statements of his, prisoner’s, brother-in-law. In this count he repeats the
o o gl ion, but calls ¢! £ the house the uncle of
provers given 2P0V assertion, but calls the owner of the Louse the uncle o
before the da- his brother-in-law. He adds that he gave evidence against
coity Commis- approver witness No 1, in a complaint preferred to the zemin-
sioner  and dars, which caused that witness to be beaten and driven out of
3}::1 05:;2::; the village. Witnesses Nos. 5 to 7, depose favorably of the
,mmg(,s’ great] prisoner’s character ; but the former made a different statement
discrepantand before the Deputy Magistrate ; and the two latter are qdopte’d
as the state- relations of the prisoner. There is no proof of the prisoner’s
ments e?f one alleged conneetion with the owner of the plundered house ; it is
:{:Er::me p a:": not in any way supported by t:;,l?e r:‘c,;):i'g n;cg)§ut; fox;ht;)el:l::&tre{’rg

ticular, duf .
Icut?; fmg § Pago 43. fore the Magistrate affords

those of the strong presumption that the allegation is false. The defence of

othegy appro- prisoner No. 12, before the Deputy Magistrate and in this Court

vers is, that he and his fellow-villagers caused approver witness No.
1, to be driven out of the village. He affirms that there is a dis-
erepancy in the present and former depositions of witnesses Nos.
3 and 4, with respect to the opportunities they had of being
acquainted with him ; but a collation of those depositions will
show that thereis no such discrepancy. Witnesses Nos. 8 to 10,
depose that the prisoner came to reside in their village about a
year ago, and that during that period they bad seen nothing
bad in him.

I consider that the first count is proved. The evidence of
the approver witnesses is accordant and probable, and it has
been satisfactorily confirmed.

J convict the two prisoners of the crime of dacoity, and sen-
tence them to be imprisoned for twelve (12) years with labor in
irons in banishment.

Remarks by the Nizamut Adawlut.—(Present : Messrs. B. J.
Colvin, A. Sconce and C. B. Trevor.)

Mr. B. J. Colvin.—The prisoners now before us, werc charg-
ed with this dacoity just after its occurrence on 24th January,
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1846, bub were released by the Magistrate for want of proof.
They were implicated in the thannah confession of witness No.
1, recorded 26th January, which confession, besides that it was
no proof against them, was disavowed before the Magistrate.
On the following day the prisoners were, however, recognized by
witnesses Nos. 3 and 4, who had deposed to the fact of recogni-
tion in 1846 ; and the prosecutor befove the Magistrate depos-
ed that they had at the very time told him of their recognition
of the prisoners ; but this evidence was considered insuflicient ;
and the prisonerggwera no# committed for trial. We are not
bound by the view the Magistrate then took of the evidence of
witnesses Nos. 3 and 4; but still if not supported by further
proof, we may hesitate to gounsider it more credible now than it
was then. In addition to it we have now the depositions of
approvers Nos. 1 and 2, which are legal evidence ; and the ques-
tion simply is, are they trustworthy or not ? T'o test their evi-
dence, as they have stated that Ruheem Allee Sirdar was in this
dacoity with them, his original confession having been sent for,
it has been found that he has not mentioned it as amongst those
in which he was engaged; but I do not see that this circum-
stance invalidates the evidence of the present approvers against
the prisoners now before us. There is no doubt of the presence
of approver No. 1in the dacoity, for he was seized in the act,
and sentenced for the c¢rime; and as his denouncement of the
prisoners tallies with what has been consistently deposed to by
witnesses Nos. 3 and 4, his evidence may well, I think, be believ-
ed. Witness No. 1, has also gentioned witness No. 2, as present
who hag, in his turn, implicated witness No. 1. The evidence of
No. 2, against the prisoners is also corroborated by that of wit-
nesses Nos. 3 and 4; while their evidence is again corroborated
by that of the approvers and may therefore be now accepted,
although deemed insufficient before. The prisoners also,
although they allege ground of enmity against witness No, 1,
do not aseribe any hostile motives to witness No. 2.

I reject the prisoners’ appeal. .

Mr. A. Sconte—These two prisoners have been convicted
of committing a dacoity in the house of Ruheern Mundul of
Mouzah Hareepore in the month of January, 1846.

When this crime was being perpetrated, one Bholaye Sheikh
was seized and afterwards convicted.

In the statement made by him to the police, after the
seizure, Bholaye said that Hazaree Sheikh sent for him, to his
house ; that Adawlut and Amee came too; and that going on,
they were joined by six others, and then proceeded to cowmmib
the dacoity.

Before the Magistrate he retracted this confession.

I'wo neighbours of Roshun, namely Beekul and Anund pro-
fessed to have recognized Hazaree and Adawlut when the oceur-

1859.

January 14.

Case of
ADAWLUT
SHEIKH
and another.
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rence was going on; but the charge agninst these two men was
not then carried out. Now however Bholaye has become an
approver; and to him, being added one Meenoo Sheikh also an
app{over, Adawlut Sheikh and Hazaree Sheikh are brought to
trial.

Against the prisoners, then, we have the evidence of Bholaye
and Meenoo ; also of thé two neighbours, Beekul and Anund;
and the prisoners have been convicted by the Sessions Judge.

Possibly the prisoners may have been concerned in this da-
coity ; but it seems to me that no‘reliance ara be placed on the
statements of the approvers, and therefore-I would acquit the
prisoners.

At the trial both approvers say that the dacoits -concerned
belonged to the gangs of Ruheem Allee and Meenoo (one of the
approvers) and both say that Ruhecem Allee was personally
present.

Already I have seen several chses in which Ruheem Allee
and persons professing to have done dacoity with him, have
appeared as approvers or have delivered confessions. Ior the
reasons given by me in my note of the 27th September last, on
the trials of Manick Sheikh and Malee Sheikh,thestatements made
by Ruheem Allee and his associates indicated as I thought con-
spiracy and falsehood; and seeing that the approvers used at the
present trial named Ruheem Allee as a prominent party in the
dacoity charged, it appeared desirable to have before us any con-
fessions which Ruheem Allee may havedelivered in the same mat-
ter. Ruheem Allee, we knew,was a:. approver of earlier date than
either Bholaye or Meenoo. But I had found, as shewn in the
note just quoted, that Ruheem Allee’s earlier statements were
improved upon by subsequent approvers and that the latter
were used as evidence instead of the former.

Accordingly for the purpose of check and corroboration the
confession delivered by Ruheem Allee was called for. This do-
cument has been received: but Ruheem Allee is silent as to the
dacoity committed in the house of Roshun Mundul.

Of the two approvers brought up as witnesses on the present
trial, Meenoo, as I have said, 1s one. Now Meenoo himself was
tried for the same dacoity ; and being convicted of belonging
to a gang of dacoits by this Court on the 7th April last, was
sentenced to imprisonment for life. Meenoo pleaded guilty,
but at his trial, Bholaye Sheikh alone gave evidence upon the
specific charge of dacoity committed in the house of Lloshunm,
while Ruheem Allee was adduced merely to prove the general
charge of the prisoners belonging to a gang of dacoits. Clearly,
the committing officer did not expect him to give evidence as
to the dacoity under trial, but I see in his deposition before the
Sessions Judge, Ruheem Allee said generally, that the prisoner
joined bhim in the dacoities committed in the houses of Gobind
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Biswas of Judagacha, of a Musalman of Hareepore, and of a
Hindoo in Hoomajpore. Beyond this, no question was put by
the Sessions Judge and we may only conjecture that Dy the
description Musalman of Hareepore, the approver meant
Roshun.

1t seems to me that we cannot countenance cvidence con-
structed in this manner. Bholaye’s fitst confessions were re-
corded in December, 1857, Meenoo’s in January, 1858 ; Ruheem
Allee’s a year earlier, that is in January, 1857 ; but Ruheem
Allee then or up towthe comMitment of Meenoo in February,
1858, made no disclosure of his connexion with a dacoity in
which he is said by Bholaye and Meenoo to have taken so pro-
minent a part. .

Lastly, 1 remark that neither Meenoo, nor Ruheem Allee,
nor many others now named by Bholaye were named by him in
his conlessions of 1846 ; and that he and Meenoo differ with
themsclves and with each otl®r in the several enumerations
given in by them of their associates in this dacoity.

I would acquit the prisoners.

Mr. C. B. Trevor.—The prisoners Nos. 11 and 12, Adawlut
Sheikh and Hazaree Sheikh, were committed to the Sessions
Judge on two counts, first, with having committed a dacoity on
the night of the 24th January, 1846, corresponding with the
12th Magh, 1252, in the house of Roshun Mundul of Hareepore,
thannah Meerpore, zillah Nuddea, and secondly, with belonging
to a gang of dacoits.

The Sessions Judge convicted the two prisoners of the crime
of dacoity and sentenced them each, to be imprisoned for twelve
years with labor in irons in banishment. }'rom this sentence
both the prisoners have appealed.

It appears that at the time of the occurrence of the dacoity
in the house of Roshun Mundul, the approver witness No. 1,
was captured in the act; ho confessed on the following duy
before the police; a confession which was repudiated by him
before the Magistrate ; mentioning the name of the prifoncrs
amongst those who had with him committed the dacoity. The
approver No. 1, was convicted and sentenced to seven years'
imprisonment with labor in irons. The charge, however, against
the prisoners broke down, and they were not committed to the
Sersions, though wituesses Nos. 3 and 4, Beekul aud Anund
Sheikh deposed to having recognized them at the time of the
dacoity.

The present charge against the prisoners is alleged to be sub-
stantiated by the evidence of the two approver witnesses, Bho-
laye and Meenoo Sheikh, aud that of the two witnesses, wno,
when the case was first investigated, deposed to having recog-
nized the prisoners,

*VOL. 1X. C
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In his mofussil confession made at the time of the occurrence
of the dacoity, the approver No. 1, did not give the name of
approver No. 2; he unly mentioned the names of the prisoners
at the bar, Ameer Sheikh and Mulung Khan, five others were
with the dacoits whose names he did not know.

In his original confession before the dacoity Commissioner, he
gave the name of apprower No. 2, Meenoo, Ruheem Allee Sheikh,
Rajkisto Bunia, Biraj Sheikh, Durbesh Sheikh, Sekunder Sheikh,
Manik Sheikh, Nundee Sheikh, Gopi Sheikh, Chotamanik
Sheikh, Golamee Sheikh, Madub Ghose, Khoderam Ghose,
Nubi Sheikh, Adawlut Sheikh, Hazaree Sheikh, Ameer Mundul,
Gopal Mundul and Kalachand Mochi and two Golam Sheikhs,
altogether of twenty persons exclusiwe of himself as constituting
the gang committing the dacoity in the house of Roshun.

On the present trial he states that Rubeem Allec’s and
Meenoo’s gang committed the dacoity, that the only persous
whom he remembers as being. present were Ruheem Allce,
Meenoo, Ramkisto, Dhunnoo, Golamee Sheikh, the prisoners at
the bar, Amecr Sheikh, Andaree Ghose, Nubi Sheikh and Chun-
der Ghiose.

On collating these three confessions it will be observed that
in the second the witness mentions various names, in number
twenty ; eight of those only doces he give in his evidence before the
Sessions Judge, adding two new names, Andarce and Chunder
Ghose ; whereas in the mofussil immediately alter the occur-
rence Lie was only able to name jour accomplices.

Iividence such as this, so disqrepant with itself, cannot be
relied on, notwithstanding that a few of the same names occur
in each statement. The intrinsic worth of approver’s testimony
13 satisfuctorily to be tested by a comparison of the various
statements made by them ; in other words by noting the various
puints on which they agree as also those on which they disagree,
and as a general agreement in names as well as other particu-
lars renders it trustworthy, in like mauner a material disagree-
mentdas to names such as to be found in the present instance
renders it unworthy of any credis.

T'urning then to the original confessiun of approver witness
No. 2, Meenoo, it appears that he gave as his accomplices in
the dacoity in Roshun Mundul's house, and as belonging to
Bholaye Sheikh’s gang, the names ol Adawlut Sheikh and
Hazaree Sheikh the prisoners at the bar Amanuth Sheikh,
Ruheem Allee Sheikh, Gopal Mundul, Boli Sheikh, Andaree
Ghose, Manik S8heikl, Sekunder Sheikh, Biraj Sheikh, Gopi
Sheikh, Madub Ghose, Nubi Sheikh, Golamee Sheikh, Chunder
Ghose, Rajkissen Dhunia, Teencowree, Golamee Sheikh No. 2,
eighteen persons altogether exclusive of himself.

In his evidence on this trial he names as concerned in the
dacoity in Roshun Mundul’s house and as belonging to Rubeem
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Allee’s and his own gang, Adawlut Sheikh and Hazaree Sheikh,
Ruheem Allee, Bholaye Sheikh, Andaree Ghose, Nundnarain
Ghose, Kedoo Sheikh, Teencowree Gliose and others whose
names he does not remember.

Collating these two statements together we find cighteen
names given in the first, and eight in the second ; and of these
eight, two are new names; discrepanci®s such as these in two
statements made within an interval of only six months between
them. are such as to deprive them of all credit.

But the inconsistencies dohot stop here.  In addition to the
diserepancies existing in the different statements of the same
witnesses, those witnesses also in the meuntion of names differ
with each other. Bholaye«Sheikh gave eight names in his
ariginal confession not given by Meenoo Sheikh, in his; and
Meenoo gives four names not mentioned by Bholaye. Again,
looking to the statemnent given by both the approvers, betore
the Sessions Judge, it will o observed that their different
statements only agree as regards four of the persons named by
them. Makinzeveryallowance for imperfection of inemory,arising
from lapse of time or other cause, discrepancies to such an
extent remain, that no reliance can be placed on such testi-
mony.

Such being the results of an analysis of the evidence of the
two chiel approver witnesses in the case, it becomes unnecessary
tolook t> minor difficulties in the evidence. I would observe,
however, that the fuct that Ruheem Allee omitted all notice of
the dacoity in Roshun Mundud's house in his original confession
before the dacoity Commissioner, though it would only, to a
degree, detract from the credibility of the evidence ol these
approvers, were their statements consistent in all other particu-
culars, still when the statements of both show the glaring dis-
crepancies as to names noted above, an owmission of that nature
in the confession of a person alleged to have been the Nirdar of
the gang committing the dacoity, lends great and fatal force to
the other considegation on which the non-credibility of th evi-
dence has been based.

Altogether it seems to me then that the evidence of two
approvers cannot be relied on; and as the evidence of the two
eye-witnesses are alone insufficicnt for eonviction, I agree with
Mr. Sconce in thinking that the prisoners are entitled to an
acquittal, and their immediate release,

¢ 2
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PRESENT:

J. H. PATTON, Esq., Judge, Ax» D. I. MONEY, Esq.,
Qfficiating Judge.

Tae QUEEN aAxp BUNGSHEE DOSS MUDUCK
versus

SITTANATII GHOSE (No. 27,) axp RAMCHURN
EastBurdwan. GHOSE (NO. ’28.) A

1859. CriME CHARGED —1st count, wilful murder of Pearee Cho-
. kerah for the sake of his ornamentg; 2nd count, being acces-
savies after the fact of the above murder; 8rd count, privity to
the above murder ; 4th count, stealing from the person of earce
SIGTT*‘:;;;T“ Chokerah, three gold mandoolees worth Rs. 7 ; 5th count, being
and another. Becessaries after the fact of the above theft ; 6th count, baving
in their possession property acquired by the above theft well
The prisoner, knowing it to have been so acquired.
couvicted up-  Committing Officer.—Mr. H. B. Lawford, Magistrate of
on violent Pr% Bast Burdwan,
;‘;}:ghgﬂ wo. Tried before Mr. H. M. Reid, Officiating Sessions Judge of
complice in East Burdwan, on the 29th December, 1858.
the wuvder of  Remarks by the Officiating Sessions Judge.—The prisoners
the deceased nlead 7ot quilty.
he sako of gty iy
lf::: grg:l:egt‘; It appears, from the deposition of the prosecutor, that his
was sentenced 801, the deceased Pearee Chokerah, a child of about six years of
to transporta- age, went out on the afternoon of the 8th Assin last, to play
tion for lfe. with other children, having on his person at the time gold orna-
The Court re- ypents, That, as he did not return in the evening, the prosecu-
'i:”t“d:fsg:;g; tor went out to look for him. His search was, however, in vain.
e e e He continued to search for the child on the following day, 9th
cuse, whom Assin, with the same want of success, and not finding him, and
the  Sessions suspecting that he had met with foul play, he, on the afternoon
Judgehadeon- of the 10th Assin, informed the villige gomastah that the child
:‘i‘éled t": DL was missing. Intimation was thereupon sent tb the thannah, by
mu’,'.der and the gomastah, and, on further search being made for the child
sentenced,that its body was found near the field of one Teencowree Ghose, ad-
inasmuch as it joining the Moochtank, and from the appearances which it

is a chargecon- \yregented, it was evident that the child had been strangled. The

January 24.
Case of

ne?tef]";lithﬂ}e ) . prosecutor further found that
ﬁﬁﬁ;‘ﬁesboﬁé MW:I';'INO. 1, Umbicachurn the gold ornaments which had
in every such hn"u ", 2, Shadoochurn been worn by his son were miss-

instance sub-
mit the whole

ing from the body. The prose-
it cutor did not suspect any one in
ey sidatine particular of having committed the murder.

of the Court, Lhe police darogah reached the scene of the occurrence,
in order that Which is about seven miles from the thannah, on the morningof
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the 11th Assin, (26th September,) and, from enquiries made by
him, it appeared that the deceased child had llz\?en playinng rvlith

. the witness No. 14,* Lukhee
* Wit. No. 14, Lukhee Chokree. Chokree, an intelligent girl of
six years of age, and who has been examined before this Court
on simple affirmation under Section 15, Act II. of 1855 ; that,
while they were playing together, he Was enticed away by one
Cheeneebas Ghose, who said he would give him some sugar-
cane, and that on her wanting to go also, Cheeneebas prevented
her doing so, by saying that™here were jackals in the plain.

Cheeneebas was upon this arrested, and upon the following
day, 27th September, he madea confession before the Darogah
of complicity in the theft weth murder, implicating the prisoner
No. 28, who is his uncle, as the actual ' murderer, and the pri-
soner No. 27, who is his cousin, (and who has been punished
without reference to the Nizamut,) as having been privy to the
crime. This confession, he refeated, with additions before the
Magistrate, on the 29th September, and on the Gth October he
made his escape from the kajut guard, and has not since been
recaptured.

The prisoner No. 27, Sectanath Ghose, on being arrested in
consequence of his having been implicated in Cheeneebas’ con-
fession, admitted before the darogah, in a confession made by
him on the 27th September, that he had witnessed the murder,
which was effected 11 Cheeneebas’ field. That Cheeneebas and
the prisoner No. 28, subsequently concealed the body by throw-
ing some earth over it, and that he (prisoner) had had one of
the mandoolees made over to him as his share of the booty,
on the understanding that he was not to make any mention
to any one of what had oecurred. This confession has been

6N . duly attested.t
Ml'u}ﬁﬁ"' o. 1, Umbicachurn In the confession made by the
", 2, Shadooclurn prisoner No. 27, before the Ma-
Ghose. gistrate on the 29th of Septem-
ber, and which has alse\been

1 Wit. No. 7, KBoorshed Ma- duly venified,t he implicates the
bomed. 8. Sheik prisoner No. 28, and Cheenee-

» 1 8, Sheikh Neamut- bas GI bavine jointl
oolah. as Ghose as having jointly com-
mitted the murder. The con-
fession as regards the prisoner himself is one of privity. He
admits having received one of the mandoolees from Cheenecbas
and being warned by himn and by prisoner No. 28, that he was
not to tell any one what he had seen.

On the prisoner No. 28 being arrested by the Darogah, he at
first denied all knowledge of the crime, and he had journeyed
some distance, about one coss, on his way towards the sudder
station, when he told the persuns who were with him, that he
had something which he wished to reveal to the Darogah. He

1859.

January 24.

Case of
SiTTANATH
HOBE
and another.

it might pass
sentonce upon
all the prison-
ers. Seecircu-
ar order No.
32, W. P. 5th
November,
1849.
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was accordingly taken back to the Darogah, and, in the con-
. fession* made l)y him before
Wit. No. 2 E“‘;"“&d;’)“dt': * that officer, on the 29Lh Septem-
nor ooknath LU ber, he admitted having heard

from Chieeneebas, after the murder had been committed of his,

end another. Cheeneebas, havmg been the murderer, and that he had con-

cealed the mandoolees in®a khur field. On going with the Da.
rogah he pointed out the ornaments concenled in the field in
question tied up in some suzar
cane leaves. The ornament~t
have been duly deposed to as
being those worn by the deceased.

When brought before the Magistrate, the prisoner No. 28,

made a confession,? which has
oo]In]XVlt‘ No. 8,8heikh Neamut- L"eez ;hlll.v ulbtested{to lt'he (,f:-ei,:l,‘

1at he had one day been to

w  » 8 Gholam Abbae. b Cheencebas that bie had, two
days before committed a crime, and, on his asking Cheenecbas
what it was, the latter shewed him the mandoolees, and
upon seeing them and knowing them to have belonged to
decrased he suspected that Checneebas had murdered the de-
ceased. That Cheencebas then told him that he wanted to
throw away the mandoolees, upon which he, at Checenecbas’ ve-
quest, went with himn, and they concealed tliem in the Lhur
tield, where he, prisoner No. 28, afterwards pointed them out to
the Darogah.

Before this Court, both the prisoners deny the charges on
which they stand committed. The prisoner No. 27, says he was
beaten in the mofussil, and, in consequence, stated what he did
before the pelice. and that he repeated the confession made by
him before the Magistrate owing to threats having been hell
out to him. Ho calls no witnesses. The prisoner No 28,
denies having made any admissions either Lefore the police or
before the Magistrate. He declines examining the two witness-
es cit/d by him for his defence.

The Jury, Baboos Bungsheedhur Mulllck Bn)nath Chow-
dhree aud Randhun Mookergca conviet the prisoners on the
3rd, 4th and 6th counts of the indictment. (Privity to murder,
theft {from the person of the deceased, and knowingly receiving
the stolen property.)

I conviet the prisoner No. 27, Seetanath Ghose on the
strength of his own confessions of privity to murder only ; the
admission made by him, to the effeet that he had received one
of the stolen mandoolees as the price of his keeping silence, not
being Lorne out by the subsequent search made by the police
in consequence of that admission.

I sentence him to five years’ imprisonment with labor in
Wouna, °

+ Wit. No. 13, Mudhoosoodun
Ghose.
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In regard to the prisoner No. 28, Ramchurn Ghose, I am of
opinion that very strong suspicion rests on him of having been
an actual accomplice in the murder. 'The conlessions made by
him, corroborated as they are by the very significant fact of
his having been the person who pointed out the stolen property
to the police, do not, however, bring home to him any higher
crimes than those of accessaryship after the fact in theft with
murder, and receiving stolen property knowing it to have been
acquired by theft with murder.

1 would accordingly recimmend that the prisoner No. 28,
Ramchurn Ghose be inprisoned for ten years with labor and
irons, in banishment. .

The conduct of the police Darogah in the investigation of
this case is deserving of fuvorable notice. The escape of the
defendant Chiceneebas Ghose is much to be regretted.

Remarks by the Nizamut Adawlut,—(Present: Messrs. J.
H. Patton and D. I. Money ) ® The Sessions Judge has correct-
ly stated the particulars of this case, and his finding is borue
out by the circumstantial evidence. But we think that evidence,
taking all the connecting links together, raises a violent pre-
sumption of a higher degree of criminality in the prisoner
for his share in the traunsaction than that of which he has
convicted him.

The deceased child was Zast seen in company with Cheenee-
bas, who was arrested in consequence, and, after making a con-
fession in which he implicated the prisoner before us as the
murderer, escaped from the guard placed over him. This con-
fession we cannot aceept as evidence against the prisoner. But
it is also in evidence that the prisoner was working together
with his son Secetanath Ghose in the seme sugarcane field, to-
wards which the murdered child was enticed by Cheeneebas.
In his own conlession before the Darogah the prisoner states,
that Chicencebas had told him that he, Cheeneebas, had com-
mitted the murder, and had concealed the ornaments (taken
from the child’s person) in a Zkhur field. The prisoner \takes
the police to thespot where they were concealed and points
them out, tied up in some sugarcane leaves. In his confession
before the Magistrate the prisoner attempts in some degreo
to lessen the guilt of his own share in the transaction by stating,
that Cheeneebas had told him that he had committed a crime,
and that upon his, Cheeneebas’, producing the ornaments he
suspected that he had murdered the deceased. He adds, how-
ever, that he went at the reguest of Cheeneebas to the field,
where they concealed the ornaments, and that he the prisoner
afterwards pointed them out to the police. Cheenecbas was
the prisoncr’s nephew, and connecting the prisoner’s presence
with his son in the sugarcane field to which Cheeneebas had
enticed the child, and where he was murdered evidently for the

1859.
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sake of the ornaments which were taken from his person, with
his, the prisoner’s knowledge, as he adnits, of the murder hav-
ing been committed by Cheeneebas, and with his concealment
of those ornaments and their production by him, we can come
to no other conclusion, upon violent presumption, than that he
was an accomplice in the act. The confession of Seetanath,
the son of Ramchurn, whom the Sessions Judge has convicted
of privity and sentenced is on the record duly attested, and im-
plicates the latter as jointly committing the murder with Chee-
neebas. This confession in like manncr as that of Cheencebas,
is not evidence against the prisoncr, but we are doubtful from
the admission contained in it, viz. that he, Seetanath, witnesscd
the perpetration of the murder by #hese two jointly and the
concealment by them of the body, and from his keeping the
murder secret, whether he too might not on violent presump-
tion have been convicted as an accomplice. There is not, we
believe, any law rendering it incumbent on the Judge to refer
to this Court, the trial of a prisoner whom he may couviet only
of privity, but it would, we think, in every instance be safer to
submit the whole case for the cousideration of this Court, in
order that it may pass sentence upon all the prisoners on trial.
There are obvious reasons for the propriety of such a course.
The Sessions Judge might convict a prisoner of privity to a
murder, and pass sentence upon him, referring the trial of the
principals to this Court, and this Court might find no murder was
committed. 'I'he course suggested, and which will be submitted
for the opinion of the Court at large, would ensure uniformity
of trial and obviate inequality of punishment.

Taking the view we do of the circumstances and the whole
evidence in this case, we convict the prisoner upon violent pre-
sumption of being an accomplice in the murder of the deceased
Pearee Chokrah for the sake of his crnaments and sentence him
to transportation for life.
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PiESENT :

C. B. TREVOR axp H. V. BAYLEY, Esgs,
Officiating Judges.

GOVERNMENT axp RULTO BEWA
versus
RECATRDI GHAZI. Jessore,

CriMr CuarGED.—Wilful murder of Gouri Bebee on the 1859.
19th of July, 1858, corresponding with the 4th of Sraban ——m8 ——

1265, B. S. . January 31.
Committing Officer.—Mr. E. W. Molony, Magistrale of  Case of
Jessore. REcABDI

Tried before Mr. W. 8. Scton-Karr, Officiating Judge of — Guazi
Jessore, on the 22nd Decembery 1858. i
s o s v . . eld that mn
Remasrks by the Officiating Sessions Judge.—This case was ;oo™ or 1.
reported on in the original trial as ouc of culpable homicide, bub it der, in  which
has this day been re-tried in pursuance of the directions contain- the evidence is
edin the Court’s letter* dated the 9th of October last,(Present : purely “"":“‘I"'
Messrs. C. B. Trevor and H. V. Bayley.) The witnesses were Stantial, tho
. . . . whole conduct
all re-cxamined in detail and gave the same cvidence as on the ;¢ 1o party
former trial, though in one or two instances less fully, owing, charged, must
naturally, to mere lapse of time. No new striking facts were be taken into
elicited and nothing discordant appeared in the evidence, which consideration
is as follows. The prosccutrix is the mother of the deceased, 03:;':*&“:&
but beyond deposing that the prisoner is naturally of a violent |, giveu%;o the
temper and is always quarrelling with his wife, she throws no gumofthefacts
light on the actual circumstances of death. in evidence be-
The evidence to the fact of beating is that of witnesses Nos. fore the Court,
1 to 6. 'They agree in stating that the pri-oner returned from sud fulse stato-
P, .9 ment made by
work about twelve o’clock in the day when he had a quarrel | regarding
with his wife because she had not got his meal ready ; that he ¢he death of
beat her on the back and held her down forcibly, wherqupon the party with
she cried out ; that the daughter of the deceased, a young girl whose wurder
of about eight or nine, came up and assisted her mother after ]-"lenr ds"”";:f
the® prisoner had left her; that the deceased remained in a:;mfei,;cnllm_
weal state all that day, and that next morning they heard that tory as show-
she was dead ; and that the prisoner is naturally very hot-tem- ingthat he has
pered. Most of the witnesses were working at the earthern- done  some-
floor of the house belonging to witness No. 5, Gopal Sirdar, aud thivg requir-
. e T . ing  conceal-
were in a position to hear and sec what passed. Their evidence 8 4
tallies and is truspworthy, but it is rcmarkaple that they all On the whole
speak of the beating as much slighter than it is incontestibly evidenco tha

- i found guilty of
¥ Vide Nizamut Summary Reports for Octoher, 1858, pp. 483-487.  the wilfulmur-

YoL. 1x. n
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1859.  proved to have been, as the deposition of the Civil Assistant

Januar '3—1' Surgeon will show.
Y % Thelittle girl Sullabhi, daughter of the deceased, who on the
RCE:::;:BOJI last occasion had refused to say any thing save that her mother
GiazL died from hanging, now admits that Ler father struck the de-
ceased. She was never at any time examined on oath. The
der of Liis wife €vidence of the Civil Assistant Surgeon shows that the beating
Gouri Debec must have been scvere, bruises and extravasated blood being
and sentenced, found on the scalp, back, neck, loins, and even on the abdomen
under :ll the and knees. Considerable force must have been exerted and, in
zltﬂt]l::an:u‘:‘,“t?) all probability, some stick or blunt weapon was employed. But
imprisonment this beating, though more severe than the witnesses would
for life in make out, was not sufficient to cause death, which was caused
transportation by pressure on the windpipe, the face and eyes presenting all
beyoud seas.  these appearances which usually result from strangulation,
though there was not a tracc of a rope outside the neck, nor
had the tongue protruded, as i would have done had the wo-
man hung herself. The woman was quite healthy otherwise,
and there was no trace of disease about her such as the prisoner
hinted at before the police or the Magistrate. The witnesses
to the sooruthal also speak to the marks of severe beating. But
the medical evidence is obviously of the greatest importance in

a case like this.

‘Witnesses Nos. 12 to 16, saw the deceased, towards evening,
lying in a very weak state, and heard, either from herself or
from the little girl No. 7, that the prisoner had beaten her be-
cause his rice was not ready. Witness No. 13, who lives near
heard the woman calling her second child in the night to give
it suck, but nothing has transpired through any witness as to
what the prisoner may or may not have done during the night.
Witnesses Nos 17 to 19 heard the prisoner admit to the chow-
keedar that he had beaten his wife, but beg this functionary
to save him, and to say that the deceased had comuuitted
suicide.

T!e prisoner, before the Sessions, admitted that he had
struck his wife once, but said that she had afterwards hung her-
gelf for shame and that ants had produced the appearances seen
in the corpse, which is simply impossible. He called no ®Wit-
nesses on this oceasion, saying that he required none.

The chowkeedar of the village reported the death as one of
suicide by hanging, though he admitted that he came away
1ather in a hurry and did not look to see if there were marks
outside the neck. When the mohurrir went to the village he
found one party asserting the death to be caused by beating,
and another imputing it to suicide. But it is quite clear that
he was then unable to obtain proofs of either assertion, and the
Durogaly, in the final report, said that he could get no eye-wit-
nesses to the beating, which, from the marks, he fully believed
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to have taken place. On this, the Magistrate deputed the
Moulavi to investigate the case, and on his arrival the eye-
witnesses, who admit that they had kept out of the way
through fear, came forward and deposed to what they had
seen.

There is not a shadow of proof that the woman committed
snicide. The medical evidence precluales any idea of the sort,
and there is no evidence that the woman was found or secn
hanging by any one, while it is quite impossible that a woman
in the weak state she was s¢en in by credible witnesses could
have hung herself, especially in the small cooking shed where
the prisoner dragged her.

There is direct evidence to the beating, though the witnesses
speak of it as slighter than it really was:  Witness No. 1, Kor-
esh Mahommed, expressly states that the prisoner called him
early and told him of the death, when the witness went and
saw the body, and the prisoner®at that time invented a story
of suicide by hanging.

I agree with the remark made by the Magistrate that the
eye-witnesses have not deposed to the full extent of the beating,
and I must assume, on the facts proved, that something more,
not actually in evidence, did take place during the night of
which no witness is aware or will speak.

Because, what are the facts incontestibly proved, and what
legitimate presumptions may be drawn from them ?

The prizoner comes howe in a bad temper and has a quarrel
with his wile, whom he beats, though not perhaps with any
malice aforethought, nor with any previous intention of doing
her any deadly injury. Still, the woman lies in a weak and
helpless state till the evening, while her hushband (see evidence
of No. 14,) walks up and down and pays her no attention.
In the morning she is reported to be dead, though it is pretty
clear that the beating alone did not kill her, and a story of sui-
cide is circulated, of which there is neither probability nor
proof. These facts being proved, it seems to me a very watu-
ral and probable‘conclusion from them that, during the night,
the prisoner must have inflicted some further injuries on his
wife, either by squeezing or pressing her throat, from which she
died, or that he must have so squeezed her at the time of the
beating that very little more violence, at any time, wus quite
sufficient to kill her. And, considering the medical evidence,
I'would adopt this the more readily, because of the difficulty of
proving the fact of squeezing the throat, by more positive evi-
dence, and of the obvious facility for the prisoner of showing
that death was owing to suicide, if suicide there had been. On
this I would refer to the doectrine of violent and probable
presumptions clearly laid down in Archbold’s pleading and
evidence, page 202,

D 2
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The Jury unanimously found the prisoner guilty of the
crime charged, and I agree with them.

On the whole, taking the facts proved as beyond question,
and the presumption arising from them that death was subse-
quently caused by the prisoner, to be violent presumption,
I would convict the prisoner of the crime of wilful murder,
but considering the tims during which the man has been kept
in suspense, and the circumstances of the new trial, I do not
recommend a capital sentence. I would sentence the pri-
soner to transportation for life beyond seas with hard labor in
irons.

Remarks by the Nizamut Adawlut.—(Present : Messrs. C. B.
Trevor and H. V. Bayley.) The fact of this case, as given in
evidence, have been so fully given by the Sessions Judge,
that it is unnecessary to restatc them.

The evidence of the Civil Surgeon shows, that the beating
which deceased had received from her husband on the day pre-
ceding her death, though severe, was not of itself sufficient to
cause death. The face was much swollen, the veins being ap-
parent, and the eyes congested. 'The tongue did not protrude
as it generally does in hanging. Dr. Elliot then goes on to
say : “1 infer the death to have been caused by strangulation
alter the beating, there were no marks of the rope on the neck
such as therc must have been had the death been caused by
hanging. Force must have been used both in the beating and
strangling. To the best of my belief, I can swear that the de-
ceased did not die from hanging.”

The question then for our determination is by whose instru-
mentality the deceased met with her death.

From the evidence it is clear that on the day previous to the
night on which deceased came by her death, there had been a
quarrel between her and her husband ; that the latter beat her
severely ; that from the effect of the beating she remained in a
very weak state; that during the night she died; and that the
prisomer requested the chowkeedar to save him and to say that
the deceased had committed suicide. "

The prisoner in his defence states that from anger in con-
sequence of his having beaten lher, she committed suicide by
hanging herself with a rope, and that he had no hand in the
killing of her.

The evidence in the present case is purely circumstantial;
and consequently the whole conduct of the party charged with
the crime must be taken into consideration in estimating the
weight to be given to the sum of the facts in evidence belore
the Court.

Now it is clearly proved by the doctor’s evidence that the
deceased did not die from hanging. This false statement then,
on the part of the prisoner, is a formidable inculpatory fact ‘as
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showing that the prisoner, had been guilty of something re-  1859.
quiring concealment. Again the evidence shows that he had 7 ~ 3L
been the previous day very angry with, and had severely beaten “*™&7 °%
his wife in his anger, which had not subsided at evening time; _Caseof
and also (which is not denied by the prisoner) that he was the Bg]‘l":m
last person in company with her alive, and that her death Azt
could not have been the result of suicide. It follows therefore
by an irresislible inference that her death which was one of
violence must have been caused by him.

Under this view of the case we convict the prisoner of the
wilful murder of Gouri Bebee his wife; and under all of
circumstances of the case, we sentence him to imprisonment for
life in transportation beyond seas.
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REGULAR CASES.
Fesruary, 1859.

PresenT:

J. H. PATTON, Esq. Judge, axv D. 1. MONEY, Esq.
Officiating Judge.

GOVERNMENT
versus Moorsheda-
KOOKRAIl SHEIRII. bad.

OriMe Cnaraed.—1st count, dacoity on the night of the 1859,
1st December, 1850, corresponding with 17th Aghrvan, 1257, ~——
in the house of Nityechand Numee of Ryetah, thannah Dhurm- February 10,
pore, zillah Puabnah ; 2nd count, dacoity on the night of the 22nd ~ Case of
November, 1851, corresponding with 7th Aghran, 1238, in the Kooxuan
house of Ram Soondur Doss of Gungarampore, thannah Dhurm. ~ SUEIXH-
pore, zillah Pubna; 3rd count, having belouged to a gang of

. Prisoner
dacoits. Lo . confessed  to
Committing Officer.—Baboo IHHemchunder Kur, Deputy commission of
Magistrate for the suppression of dacoity. a crime of da-

Tried before Mr. A. Pigou, Officiating Sessions Judge of coity  along
Moorshedabad, on the 7th January, 1859, :ﬁtl:m ccr:valxlx(:
Remarks by the Officiating Sessions Judge.—On the 3rd woe at the
August the Deputy Magistrate sent for the prisoner* as le time in jail.
had been named by Panchoo Acquitted.
* ,I‘ngc 1 of.the Deputy I\’ﬂgiiﬁ Khan approver_
ivato’s proceedings. On the 29th idem, he reachedf
5 Magis- the Deputy Magistrate, was iden-
‘r:;vrl;uiioc;fmtl];,l)eputy Magis tified le Panchoo Gomanee and
Madhub approvers and denied
his guilt.
On the 30th idem, on the Deputy Magistrate visitingt the
uards, the prisoner sald he
wished to confess, and he that
day confessed to five dacoities,
and subsequently gave the details of 15 more.
Witness, No. 1, Panchoo Khan approver deposes, that the
dacoity mentioned in the Ist count occurred, and that the
prisoner committed it, and his account agrees gencrally with
the prisoner’s confession.
The prisoner in No. 2 of his confessions on the 31st idem,
stated that about seven years ago, he committed a dacoity in
the house of Nitye Mundul of Ryetah in zillah Pubna in the
witpess Panchoo’s gang ; that Oomed Sheikh took him to the
VOL. IX. B

I Page 9 of the Deputy Magis-
trate’s proceedings.
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dacoity, and on the road, they met Panchoo and his followers;
that the dacoits attacked the house and robbed it of every
thing, and that Panchoo Bawool, Jamayat and Meenoo were
apprehended by the police with many others.

The record No. 166, corroborates this statement in the

Darogah’s report* of the 2ad

. December, 1850, in the prosecu-

¥ Page 5 tor’s deposition,t and in the Ma-

ge o gistrate’s roobokary of the 3lst

t Page 287. March} 1851, in which it ap-

pears that Panchoo, Bawool,

Jamayat, Mcenoo and many others had been apprehended by
the police.

The witness, No. 3, Ramkomul Doss proves the occurrence
of the dacoity in the 2nd count in Gungarampore which is a
mohulla of Nyamutpore.

The prisoner in No. 7, of his eoufessions on the 1st September,
says that 5 or 6 ycars ago he committed a dacoity in Gunga-
rampore in Ramsoouder’s house, that they robbed the owner,
and two people, Perbaz and Ramzan, who did not commit the
dacoity, were seized by the police.

‘I'he record, No. 148, corroborates this statement in the Daro-

gal’s report§ of the 23rd Novem-

‘?gzg: }% ber, 1851, in the prosecutor’s
. deposition,|| and in the Magis-
Page 57, of tho Deputy Ma- ¢CP )

gi:trrat:’gsepﬁc:edjngs. P TR trate’s roobokary¥ of the 11th

December, 1851, by which Perbaz

* Page 1.

and Ramzan were released.

The mohafiz’s report of the 2d September, states that this
record of the Ryetah dacoity was with the Deputy Magis-
trate at the time of this prisoner’s confession and the Pub-
na Joint Magistrate’s roobokary* of the 4th October last,
shews that the record of the
Gungarampore dacoity was at
T'ubna when the prisoner con-
fessed: the Deputy Magistrate certifies, that the prisoner could
not obtain access to these records or to the approvers.

The witness No. 1, Panchoo, named the prisoner in his confes-
sion No. 2, Ryetah, of the 8th March last, but in no other
dacoity.

The witness No. 2, Goomanee approver, deposes that the
prisoner committed the dacoity in Ryetah with him, and his
account agrees generally with that of the prisoner and of the
witness Pancloo, and he also in his confession to this dacoity,
on the 25th August, No. 35, named Panchoo and the prisoner ;
he also named -the prisoner in his confcssions No. 3, Bureipore
and No. 18, Girampore.

The prisoner pleads guilty before me and acknowledges his

* Page 59, of the Deputy Ma-
gistrato’s proceedings.
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confessions, and as his confes-  1859.

p bee
sions are proved to have lIlFebrtml‘y 10.

No. 5, Loll Behary Ghose.

voluntary by witness No. 5,*% and are corroborated as above,
convict him on his own confessions, of the charges noted above _Case of
and recommend that he be sentenced to transportation beyond Kooxraxu
the sea for life. Nmeixd.

"To show that the statements of approvers cannot be trusted
too implicitly, however, I may state that the prisoner in his No.
14, confession says that Pauchoo, Oomed and Kadir committed
a dacoity with him in Simoolia, but that dacoity occurred on
the 14th June, 1851, and at that time all those three persons
were in jail under sentence for the dacoity mentioned in the
1st count. * )

This case was tried under Act XXIV. of 1843.

Remarks by the Nizamut Adawlut.—(Present : Messrs. J. H.
Patton and D. I. Money.) The history of this case is similar
to all the other cases tried by Baboo Hemchunder Kur.

The implication, the arrest, the arrival, the denial, the con-
finement, the desire to confess, and then the partial and supple-
mentary confessions.

It would appear that the dacoities charged really occurred,
and the approver witnesses connect the prisoner with the
dacoity charged in the 1st count.

We should conviet him upon his plea of guilty before the
Sessions Judge of the charges brought against him, but that
there is mno approver witnes. to the dacoity charged in the 2nd
count, and Panchoo Khan, approver witness No. 1, although
put down in the calendar as a witness to the 3rd or general
count, duly implicates the prisoner in the dacoity charged in
the Ist count and no other, and the prisoner in his coufession
states, as remarked by the Sessions Judge, that Panchoo,
Oomed and Kadir committed a dacoity with him in Simoolia,
which occurred on the 14th June, 1851, at the time when these
three persons were in jail under senvence for the dacoity charged
in the 1st count.

This is a fatdl venture and throws so much doubt upon the
rest of his confession, that we canuot under the circumstances,
accept it as a true and genuine confession, and, therefore,
acquit the prisoner and direct his immediate release. A copy of
these remarks will be sent with those we have made in the case
of Rajib Chunder Jogee to the Judges sitting on the trial of
Bahir Sheikh. The Sessions Judge will call for an explana-
tion whether uny other prisoners or approvers have made simi-
lar statements regarding Panchoo, Oomed and Kadir, viz. that
they committed this dacoity in Simoolia.
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PrEsENT:
J. H. PATTON, EsqQ. Judge axp D. 1. MONEY, Esq.
Officiating Judye.
GOVERNMENT
versus

RAJEEB CIHUNDER JOOGEE.

1859, . CpiMe Ciaraep.—lsb count, dacoity on the night of the
T 17th July, 1852, corresponding with 8rd Srabun, 1259, in the
February 10 7 obari of Teclakehunder Boshoo of Koroae Gachee, thannah

eherpore, zillah Nuddea ; 2nd count, dacoity ov the night of
C“AJEED the 13th April, 1855, corresponding with 2ud Bysack, 1262,
HUNDER - )
Joogue.  in the house of Sreedhur Tantee of Jadubpore thaunah Meher-
pore, zillah Nuddea; 8rd count, having belonged to a gang of
Prisoner  dacoits.
pleaded guilty  Committing Officer—Baboe Hemchunder Kur, Deputy
to "’]_.‘3“'“‘0;?_’ Magistrate for the suppression of dacoity.
;’;f:,‘f,,; o his  Tried before Mr. A. Pigou, Officiating Sessions Judge of
confession, at Moorshedabad, on the 7th January, 1859.
aplace and o Remarks by the Officiating Sessions Judge.—The prisoner
time, when it a9 heen named by Gooee approver was sent for by the

was proved he et e dren * , v of
was iu custody Deputy Magistrate on the 19th* August, under the name of

Moorsheda-
bad.

Case of

clsewhere, for Rajchundro Joogce.

n previous  * Prisoner No. 1, Deputy Ma- On the 8tht September he
crime, Ac- gistrate’s proceedings. was sent in by the darogah, who
quitted. Pago 2 stated that the prisoner said his

t Page 2. name was Rajeeb J ;
tajeeb Joogee; the
1 Page 10, prisoner denied his guilt.

On the 15th} Idem, the jema-
dar reported that the prisoner wished to confcss, and he that
day confessed to having committed four dacoities, and after-
wards gave the details of seven more.

Witness No. 1, Gooce approver, deposed Lefore me to the
prisoner having committed the dacoity named in the 1st count,
and his account agrees generally with the prisoner’s conlession
and his own previous confession of the 20th May last, No. 10.

The prisoner confessed in No. 8, of his confession on the
17th September, that 4 years ago he committed a dacoity in the
Golabati of Kuraw Bosoo of Joroee Gachee, that the dacoits
took a large quantity of property and that a person, not a dacoit,
hiad been seized hy the police.

The record No. 235 corroborates this statement by the
darogah’s report§ of the 18th July 1852, which states that a

§ Pago 2 dacoity occurred on the previous night in

oF & the Golabati of Teeluk Bosoo, by his
| Page . report|| of the 19th July that Kuran
Bosoo was Tecluk’s nephew, by Kuran’s
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* Pugo 8. deposition* and by the Magistrate’s 700-

P bolaree of the 19th Septembert 1852,
t Page 39. releasing one Gonnee Sheikh who is named
by neither the prisoner nor the approver. The prisoner names
Gooee as one of the dacoits.

Witness No. 8, Shreedhur Tantee proves the occurrence of
the dacoity in the 2nd count, and witne8s No. 2, Bahur approver
deposes, that the prisoner committed that dacoity.

The prisoner in his confession No. 11, of the 22nd September
last, stated that he committed a dacoity in the house of a
Tantee at Jadubpore four or five ycars ago and that the dacoits
carried off a quantity of clothes.

This account is corroborated by the darogah’s report in record

No. 10, of the 14th April, 1855% and by

% Pagel. the Maltalika furd.§

§ Pago 6. The approver Buahur’s confession No. 1,

° of the 17th July last agrecs with the
prisoncr’s confession generally, but the prisoner has not named
this approver in it.

The Deputy Magistrate certifies that the records of both
these cases were in his office and that the prisoner could not
get access to them or to the approvers.

The approver Gooee named this prisoner in his confessions
No. 2, Gooabari, No. 10, Koroce Gachee and No. 12, Kolabari
Gopalpore in April and May last, and the approver Bahur
named the prisoner in his confessions No. 1, Jadubpore, No. 2,
Dowlatabad, and No. 28, Sharbari in July last.

The prisoner pleads guilty before me and acknowledges his
confessions, and his confessions are proved by witness No. 5,
Lall Behari, to have been voluntary, 1 therefore convict him of
the three charges of the calendar and recommend that he be
sentenced to transportation beyond the sea for life.

'T'o shew that the statements of approvers generally are not
to be trusted too inplicitly, I may state that this prisoner con-
fessed in No. 2, on the 16th September, that he committed a
dacoity in Thengra, but that dacoity occurred on the 11th
November, 1855, and at that time he was in charge of the police
as he was scized in the Buxipore dacoity on the 9th June,
1855, sent for at Mashtudaruk on the 23rd August, 1855, and
sentenced to six months asa budmask on the 29th December
of that year.

This case was tried under Act XXIV. of 1843.

Remarks by the Nizamut Adawlut.—(Present : Messrs. J. H.
Patton and D. I. Money.) 'T'his prisoner passes the usual
ordeal before the Deputy Magistrate, Baboo Hemchunder Kur.

He is implicated by approver; is summoned, reaches the
Deputy Magistracy ; denies his guilt ; and is shut up.

* But, seven days after, fortunately perhaps for the ends of

1839.

February 10.

Case of
RAJEEB
CHUNDER

JOOGEE.
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1889.  justice, the jemadar of the guard reports the prisoner’s anxiety
Feb 10 to disburden his conscienco; whereupon he is broughkt up and
eoruary 1% following the prevalent fashion, confesses to the comnission
Cabe of  of four dacoities and subsequently enters into a detail of seven
RAJTEB more.
CHUNDER m . e e . . .
Jooaks, The approver witness No. 1, incriminates the prisoner in the
dacoity charged in the Ist count, and it would appear from the
record that it was committed, but there is no other evidence
to show the prisoner joined in the commission.

The dacoity charged in the 2nd count, would appear also
from the record to have been committed, and it is sworn to by
the approver witness No. 2, Bahir Sheikh, who implicates the
prisoner in the dacoity. ‘

But it is strange that the prisoner who confesses to this
amongst other dacoities, should not in his confession, name
Bahir Sheikh as one of the dacoits.

There is the ordinary certificate of the Deputy Magistrate
that the records of both these dacoities were in his office, and
that the prisoner could not gebt access to them or to the
approvers.

From what has come before us in many of these dacoity
cases, and from our experience of subordinate native officers,
we nust say, that despite the precautions of the Deputy Magis-
trate, it is ditficult fo persuade oursclves to believe that there
is no possibility of communication between either the forbidden
parties, or between them and those who are interested in the
result.

1t would scem from the record of another case in this Court,
that Bahir Sheikh has been made an approver in this case before
he has been convicted by the Court, of having belonged to a
gang of dacoits.

The prisoner pleads guilty before the Sessions Judge, and
this plea would, in ordinary cases, with the occurrence of the
dacoities charged established, and the prisoner’s connection
with them, if not proved, still legally presumed, be sufficient
for his convietion. *

But in addition to the circumstances above stated, which
throw doubt upon the proceedings, there is the fact, stated
by the Sessions Judge, that the prisoner confessed that he com-
mitted a dacoity in Thengra, which occurred on the 11th
November, 1855, while it is in evidence, that he was at that
tiwe in charge of the police, having been arrested in the Buxi-
pore dacoity on the 9th June, 1855, sent up for enquiry into
Lis mode of life on the 23rd August, 1855, and sentenced, six
months as d budmask on the 29th December of that year.

It is impossible for the Court under these circumstances, to
convict the prisoner of the erimes charged, and to sentence
kim, as recommended by the Scssions Judge, to transportation
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for life. The recommendation is scarcely consistent with the  1859.
facts disclosed. We therefore acquit the prisoner and direct m‘? 10
his immediate release.

With reforence, however, to the case of Bahir Sheikh, Caso of
we direct that the record of this case be placed before the Gti&"%
Judges who may be sitting upon his trial together with a copy  Jooeze.
of these remarks.

PRrESENT :

D. I. MONEY axp 1. V. BAYLEY, Esgs.
Officiating Judges.

GOVERNMENT
vegsus Moorshedus-
KADER MUSSULMAN. bad.

CpiME CuARGED.—lst count, dacoity on the night of the  1859.
21st August, 1852, corresponding with 7th Bhadro, 1259, in the
house of Ramkisto Sirkar of Moheeshbathan, thannah Kureem. Iebruary 12.
pore, zillah Nuddea ; 2nd count, dacoity on the night of the  Case of
10th September, 1855, corresponding with 26th Bhadro, 1262,  Xapre
in the house of Aungodebee Khankee of Katholia, thannah MUSSULMAX.
Maherpore, zillah Nuddea; 3rd count, having belonged to &  pigoner's
gang of dacoits. confession did

Committing Officer.—Baboo Hemchunder Kur, Deputy not tally with
Magistrate for the suppression of dacoity. the cwidence

Tried before Mr. A. Pigou, Ofliciating Sessions Judge of Moor- °f “ie Pt
shedabad, on the 8th January, 1859. z:t\:dmh}mp :;‘

Remarks by the Officiating Sessions Judge.—Onthe 2nd qute » dit-
August lust the Deputy Magistrate sent* for the prisoner as fercut dacoity

. having been named as o dacoit and had not

* Page 1, of the Deputy Magis- by Giree approver. in Lis own con=~

brale'y proceodings. On the 24th Idemt he reached i::f:f&l m:;:o

t Page 6, ditto itto, the Deputy DMagistrate, was ¢crime  with
identified and denied his guilt. which prison-
On tho 27th Idem, the Jemadar reported that the prisoner or wus clarg-
wished to confess, on the same day he confessed generally to ¢4 heg vlv‘]’:g
four dacoities and subsequently to five more. g?g ;;;’,ess to
Witness No. 1, Benee Sircar, proves the dacoity mentioned e some
in the 1st count. cerime, named
The prisoner in detailed confession No. 1, of the 28th August, prisoner. Ac-
stated that he bad committed a dacoity five or scven years quitted:
previously in the house of Ramkisto Sircar of Maheeshbathan,
that they looted Khamsa vessels and other things and that

Alum and Ramoo were apprehended by the police and released.

——
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This account is corroborated by the record No. 131, Ly the
darogah’s report* of the 22ud August

* Page 1, 1852, which says this dacoity occurred the

+ Page 7 to 9. previous night, by the Multalikat which

shows that Khanse utensils were stolen,

1 Page 22. by one Meahjan’s confession? of the 23rd

§ D ldem in which he named this prisoner,
age 29,

and by the Darogal’s report§ whici
shows that this prisoner Alum and Ramoo were apprehended.

‘Witness No. 2, Aungodcbee proves the dacoity mentioned
in the 2nd count.

The prisoner confessed in No. 6’s detailed confession of the 30th
August last that three or four years ago he committed a dacoity
in the house of Aungodebee of Kathoolia, and that the dacoits
robbed her of gold and silver ornaments and about 100 Rs. in
cash; he also says that he took the men of his own gang to
this dacoity and that (irce Mnochee (witness No. 8,) took
others unknown to himn.

The darogal’s report in record|] No. 49 of the 11th Septem-

ber,1855, proves that this dacoity occurred

Il Page 2. the previous night,and the Maltalika®] furd

o Page 14. shews that gold and silver ornaments and

100 Rs. cash were stolen.

I find by a roobacarry of the Nuddea Magistrate of the 4th
September last, in the Deputy Magistrate’s proceedings (not
paged) that the record of the Maheeshbathan dacoity was sent
to him on the 30th August last, and on the back of that rovba-
carry the Mohafiz on the 9th September last, reports that it
was scnt for on Moochee Subjee’s confession and by enquiry, 1
learn that it reached the Deputy Magistrate on the 7th Sep-
tember. Moochee’s confession is with the Sudder Court and no
nuksha of his confessions is extant in the Deputy Magisirate’s
office, so that 1 am unable to see if the prisoner was named by
Moochee,* but it is clear that the prisoner confessed previous
to that case reaching the Deputy Magistrate.

I also, learn by enquiry, that on the confession of one Ramlall
Sorawalla, the Kathoolia dacoity was sent for on the 18th
August last and reached the Deputy Magistrate by the Nuddea
Magistrate’s roobacarry of the 30th Idem subsequent to the
prisoner’s confession.

I examined Ramlall Sorawalla’s confession No. 7, of the 17th
August, and find by it that the prisoner’s statement of people
of different gangs having commiitted i$, is corroborated, as Ram-
loll only is able to name to people and none of them are those

* T subsequently obtained an unauthenticated copy of Moochee’s con-
fession, and find tlmt in No. 7 of the 14th August he confessed to this
dacoity and did not name the prisoner, but did name one Jitookhan who
is also named by the prisoner.
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named by the prisoner, and Ramloll says Gooee got it up and 1859,
brought some of his people; on turning to Gooee’s rukskha, I Fobraary 12.
find that Gooee did not confess to this Kathoolia dacoity at all, ~° "8 1=
Witness No. 3, Giree Moochee, deposes that the prisoner  Case of
belonged to a gang of dacoits and that he committed dacoities MK‘%’: x
with him in Shampore and the above Kathoolia; I find this UsULMAN.
witness did not confess to the Kathoelia dacoity, and so I place
little credit on his present assertion regarding that dacoity ; the
witness however confessed on the 12th February last long
before the prisoner’s apprehension, to the Shampore dacoity
and named this prisoner as concerned in it ; I cannot find from
perusal of his confessions that he named him in any other
dacoity. .
The prisoner pleads nof guilty before me and says that Motee-
ram had a quarrel with him and colluded with Giree Moochee
to name him as a dacoit and says, that his general and detailed
confessions were all made at Mothee’s and Giree’s teaching,
but he does not explajn the inconsistency of his alleged enemy
teaching him stories of dacoities to convict himself, and he
acknowledges that he did make the defence of the 24th August
last before the Deputy Magistrate; in that defence he did not
name Mothee at all and said that he had a quarrel with Giree,
and now he says he'does not know Giree! I have turned to
- Mothee’s confessions and find that he did not name the prison.
er in any of his confessions and he did not confess to any of
the dacoities mentioned by the prisoner ! and Giree only named
him in the Shampore dacoity which is also the only dacoity
amongst those mentioned by the prisoner which Giree confessed
to. The prisoner’s confession No. 3, of the 28th August,
regarding the Shampore dacoity agrees with the witness Giree’s
confession to it and he names Giree and some others named by
Giree.
The prisoner’s confessions are proved by witnesses Nos, 4 and 5
Lallbehary and Koonjo, to have been voluntarily made and as
the facts of the two dacoities in the calendar as stated in those
confessions are borne out by the corroborating circumstances
above mentioned, and as the Deputy Magistrate certifies that
the approver Giree could not have obtained access to him, and
since, as above shewn, the prisoner could not have learnt any of
the particulars of these two dacoities from the record which did
not arrive till after his confessions were finished and therefore
he could only have known the particulars of those dacoities by
baving been personally concerned in them, and as he did not
deny his guilt when made over to this court for trial, I convict
him of the 1st and 2nd counts of the calendar.
The witness No. 3, and the prisoner’s confessions to nine
dacoities prove that he did belong to a gang of dacoits, I
therefore convict him also of the 3rd count of the calendar
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and recommend that he be fransported beyond the sea for life.

The prisoner while before me names witnesses to character,
but as he did not name them previously, I am unable to send
for them. This case was tried under Act XXIV. of 1843.

Remarks by the Nizamut Adawlut.—(Present: Messrs. D. 1.
Money and H. V. Bayley.) The implication and arrest of
the prisoner, and his sebsequent partial and supplementary
confessions are of the same character in this ease, as in other
recent cases commented on by the Court.

The dacoities, it would appear from the record, took place.
It is necessary to establish the prisoner’s connection with them
or, on the 3rd and general count, the prisoner’s association
with a gang of dacoits. .

There are no approver-witnesses to depose to the dacoities
charged in the first and second counts. There is pending in
the Nizamut Adawlut the case of Moochee Subzee who confessed
to the dacoity charged in the firsé count, but never named the
prisoner. The prisoner, in his confession, states that he approv-
er, Giree Moochee, who appears in the calendar as a witness
to establish the 3rd or general count, was present with some of
his gang in the commission of the dacoity charged in the 2nd
count.

But althoughprisoner’s statement is confirmed by the approver,
Giree Moochee, yet Giree Moochee never apparently confessed to
this dacoity at all, and although he, the approver, is named as a
witness on the 3rd or general count, yet he implicated the
prisoner in the Shampore dacoity and in that only.

The SessionsJudge discredits the approver’s evidence regarding
the commission by the prisoner of the dacoity charged in the 2nd
count, upon sufficient grounds and we presume, this was the
reason why he was not included in ihe calendar as a witness to
that charge.

The evidence against the prisoner is totally insufficient and
does not justify the recommendation of the Sessions Judge that
he should be transported for life.

Under these circumstances, we acquit him, and direct his
immediate release.
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REGULAR CASES.
Marcu 1859.

PRESENT :
A. SCONCE, Esq., Judge.

GOVERNMENT axp BEJOYSHUNKER DOSS
versus East Burd-

DWARKANATH DEY. wan,
Crive CHARGED.—Felogiously taking and retaining in his 1859.

possession a Bank of Bengal note, Number 11,029, for (1000) " Mareh 7.
one thousand Company’s Rupees, the property of the prosecutor p f‘
and disposing of it to Pearimohun Dutt, well knowing that p -2
the above note had been acquired by unlawful means, DEy.
Crime EsTABLISHED.—Same as crime charged.
Committing Officer—Mr. H. B. Lawford, Magistrate of In this caso

Eust Burdwan, “ih""e the
Tried before Mr. H. M. Reid, Officiating Sessions Judge of "8 . "
East Burdwan, on 20th December, 1858. ) ply onthe find-
Resmarks by the Qfficiating Sessions Judge.—The prisoner ing of a lost
pleads not guilty. note and the

1t appears* that on the 8rd January, 1857, the prosecutor Subsequent re-

B 5 .1, tention  and
Bejoy Shunkuar Doss, while disposal there-

® Wit. No. 2, Nobinchunder Doss, proceeding in a keranchee of without the
» n 3, Banessur EOI‘E"’ K from Cossipore to Calcutta, h:owledge of
» » % lsserchunder 'u%:tl;;, lost the Bank Note, which the original
» » B, Sydur Rubman. > he had had in his pocket oWner, no cri-

when he left home. He Minal offence
is held to have

immediately gave intination to the Bank of Bengal, and also pee commut.
advertized the loss in the Exchange Guzette. No one had beeu ted, and the
with him inside the keranchee ; but two persons, including the prisoner is ac-
driver, were oufside. The note was presented for payment to quitted.

the Bank on the 16th February following, by one Pearimohun

(witness No. 7,) who was examined before the Magistrate, but

who is not in attendance at the Sessions Court, and, on his

being questioned regarding it, he stated that he had purchased

it from the prisoner on the preceding day, paying him in

exchange for it gold and silver. The prisoner, who is a poddar

living at Kunchunnuggur in the outskirts of the town of

Burdwan, on being brought before the police and the Magistrate,

stated that he had purchased the note from one Radhagobind

Doss, on or about the 12th February, 1857. "T'hat he knew
Radhagobind before, having had previous dealings with him,

that when Radhagobind brought him the 1,000 Rupces note,

he,‘T not having sufficient money in hand to cash it with, took it

OL. IX. F
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to Pearimohun in Calcutta, leaving Radhagobind at his shop
until his return, and that, on his coming back, he paid Radha-
gobind the price of the note.

In this Court he makes a defence to the like effect, and calls

six witnesses* to prove hishaving
* Wit. No. 8, Hurinarain Dey,  purchased the note from Radha-
13, Reharclal Doy, gobind Doss.
ll:R:dﬁau:Smn A(’ldy, Tl.w J“TY (Babqos Gunga-
12, Kisto Dutt. narain Mitter, Kistochunder
18, Gopinath Poddar.  Nundee, and Umbicachurn Sir-
car) convict the prisoner of the
crime charged in the indictment, and I concur in their verdict.
Though every search was made for Radhagobind Doss, the
person from whom the prisoner states he purchased the note,
yet no trace of him could be found at the locality pointed out
by the prisoner as his place of residence; and, such being the
case, I can attach no weight te the evidence for the defenco
which purports to show that the note was come by in a fair
and honest manner ; especially as the evidence in question is
that of relatives and dependants, and as the account-books put
in by the prisoner in support of his defevce do not, in my
opinion, bear a genuine appearance, and as the statement given
by the prisoner of the transaction appears a very improbable
one.

I convict the prisoner of the crime charged in the calendar,
and sentence him to three years’ imprisonment with labor, and
to pay a fine of Rupees 1000, under Act XVI. of 1850.

Remarks by the Nizamut Adawlut.—(Present: Mr. A. Sconce.)
‘What alone 13 proved in this case is that the prisoner Dwarka-
nath Dey had in his pos<ession and passed off, for value, a
Bengal Bank Note, No. 11,029, for the sum of Rupees 1000,
which note had been lost or dropped by the owner Bejoy Shunkur
Doss, but the charge laid against the prisoner goes much further:
it asserts that the note had been acquired by unlawful means,
and that prisoner so knowing, feloniously took and negociated
the note. )

Now, we have no evidence whatever to show that the note
had been acquired by any unlawful means. The prosecutor
said plainly at the trial, and never said otherwise, than that
he lost the note. He brought no charge of theft, and by his
statement the loss of the note was to him an accident. The
worst that can be said against the prisoner is that he found the
note and afterwards negociated it. He indeed adduced evidence
to prove that he negociated the note on behalf of one Radha-
gobind Doss, and it may be that he did act as agent for this
person. but apart from the question of innocent agency, even
on the supposition that the prisoner found, kept, and negociated
the note, we are not competent, 1 thiuk, to declare the finding
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to be an unlawful means of acquisition, and the keeping of the
note a felony. Our law does not declare the picking up of a
dropped note to be, as the Magistrate describes it, unlawful, and
the subsequent keeping of it a felony, and these two acts, stand-
ing simply as the ground of charge against the prisoner, do not
constitute a criminal offence. 1t is proved that the prosecutor
advertized the loss of his note in the Exchange Gazette, but a
knowledge of this advertizement is not brought home to the
prisoner. We are not competent to say that the prisoner knew
Bejoy Shunkur Doss to be the rightful owner of the note and
with that knowledge negociated it for his own benefit, or the
benefit of his employer Radhagobind. How far the knowledge
possessed by the finder of a mote, of the identity of the owner
and loser would sustain a charge of felony against him, I need
not now consider. Here, we have simply a finding without
knowledge of the loser, and it seems to me, as already said, that
the note cannot be held to hawe been unlawfully acquired or
feloniously retained and disposed of by the prisoner.

1 observe it has been ruled in England, on an indictment for
stealing a Bank-note which the defendant had picked up, not
knowing the owner, so that there was no larceny in the original
taking, the offence was held not to be committed, though, after
being informed who the owner was, he changed it and appropriat-
ed the money to bis own use. In that case, then, even the
knowledge of the real owner of the note, on the part of the
finder, before he turned the note to his own benefit, was not
held sufficient to warrant a conviction. DBut that additional
ground of criminality, whether possible or not, does not arise in
this case ; and, for the reasons above given, I think the convic-
tion of the Sessions Judge must be annulled.

1869.

L

March 7.

Case of
DWARKANATH
DEx.
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PREBUNT :
E. A. SAMUELLS, Esq., Qfficiating Judge.

GOVERNMENT anp GOLUKNATH ROY
. « versus
Hooghly. GORACHAND BAGDI CHOWKEEDAR.

1859. Crivr CraraED.—18t count, dacoity in the house of prose-
~—————— cutor Golucknath Roy, whereby the prosecutor was slightly
March 11.  wounded, and property valued at Rs. 1,097-6 was plundered;

Case of 2nd count, committing the abover dacoity whilst holding the

GORACHAND post; of police chowkeedar.
Baap1 CHOW- * (pyyp EsraBLISHED.—Accessary both before and after the

KEEDAR:  fact to dacoity.

The prison.  Committing Officer.—Moulvee Abdool Luteef, Deputy Magis-
er's confession trate of Jehanabad.
of a dacoity Tried before Mr. E. Jackson, Officiating Additional Sessions
b‘.’f°""tﬂ‘° Ma- 5udge of Hooghly, on the 6th September, 1858.
g‘:z:;iﬁcr;i“ Remarks by the Officiating Additional Sessions Judge.—The
suspicious, in- €ase was tried under Act XXIV. of 1843.
asmuch e, 'The prisoner No. 1, pleads not guslty.
while impli-  The prosecutor charges him with having committed a dacoity
g’:{:g roons i his house on the night of the 19th April.
b (ffwhom' The evidence consists only of the prizoner’s confession made
are convicted, before the darogah and before the Deputy Magistrate. The
it represents facts which led to his arrest are as follow: One Gobind Bagdee
prisoner 88 who is not produced as a witness in this court, appears to have
I o8 informed the darogah on the 21st April that he had overheard
?uct:stlys and Bajoo Haree and Sreemunt Haree talking over the non-distri-
taking 1o ac. bution of some stolen property. The darogah arrested them
tivepart in it ; and searched their houses. Nothing was found, but Rajoo
while none of Haree is said to have confessed before the police. He, however,
the “91"“}’“’& retracted his confession before the Deputy Magistrate, and was
porty Is traced | ot committed for trial. In his police confession he had named

through . .
ofrfhueg c?:z: the present prisoner, Gorachand Bagdee, who was accordingly

sion, and pri- arrested.
soner,a Chow-  Witnesses Nos. 12, 13 and 14, give evidence to the prisoner’s
k"%d"th Da. confession before the darogah, the two former consistently, the
:;)glﬁ;. guﬂ\':: latter became confused and apparently answered at random ;
ence, whose N08. 12 and 14, are of the Sudgope caste, No. 13, is an old
conduct in the Nugdee in the Zemindar’s entcherry, the latter can just sign his
case had been name, and that is all; none of the witnesses could give any
d“i‘;‘;"‘yy Te- particulars of the prisoner’s confession, stating as the reason the
l)l::t p,.?s;m:,g great length of time since they had heard it, viz. four months.
They can only recollect that le confessed to the dacoity. I am

averment that . .
the confession of opinion that the darogah should appoint more intelligent
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persons, and of a better class than he has in this instance, to 1859
attest prisoners’ confessions.

Witnesses Nos. 15, 16 and 17, are moktears of the Depnty March 11.
Magistrate’s Court at Jehanabad, they give evidence to the factk _ Case of
of the prisoner’s confession before the Deputy Magistrate. But GORacHAND
they also state that they do not recollect the particulars of it B"‘i;" Caow-
further than that he confessed to a dacpity. They cunnot say EDAR.
what part he said he took in it, was an extort-

The evidence of all the witnesses goes to show that both ed one was
confessions were given freely and voluntarily, the latter before very probable;
the Deputy Magistrate was a very long one, and several ques. While his cha-
tions were put to him which he answered consistently. ;.'“ct"ll)‘f‘sbg"n

Both confessions are to the effect that he heard, several days ;o‘::,:f o and
previous to the dacoity, that it was intended that one Sittanath his presence
Roy, a cousin of the prosecutor, living within the same com- on his patrol
pound, had concocted it, and the prisoner had been asked by duty on the
him and by others to join. Heshad objected ; but on the night ;‘i'ght 1 ques-

. on  attest-
of the dacoity, when he was summoned, he went to the place of o3 Prisoncr
assemblage, he then marked who were present, saw all the ghercfore, was
preparations made, and only left the gang when they actually acquitted,not-
went to commit the crime. He kept all this in his own breast Wwithstanding
and gave no information to the police, even after the occurrence, his confession.
until Rajoo Haree named him and he was arrested.

The prosecutor and witnesses Nos. 1 to 7, prove the occur-
rence of the dacoity. They state they recognised several persons
committed with the prisoner, who have been acquitted on
grounds separately recorded. But there is no doubt that the
dacoity did take place.

‘Witnesses Nos. 18, 19 and 20 are brought forward to prove
the bad character borne by the prisoner. They at first stated
that he was always considered a respectable man until arrested
in this crime, but on cross-examination they adwmit, except
No. 19, that his expenses are beyond his means, and that he
is a frequenter of the grog-shops.

The prisoner in his defence urges, that he has been seventeen
years a chowkeedar ; that the statement he made to the darogah
was given in consequence of the prosecutor asking him to give
evidence against the remaining prisoners in this case ; that on
the night of the dacoity he was at his post in his own village ;
and that after the dacoity e came up with the villagers.

His witnesses prove that he was at his post up to 11 o’clock,
but can say nothing of his movements after that hour, his
coming with the villagers after the dacoity is not opposed to
his confession.

Iam bound to believe, until it is proved to the contrary,
that an officer in the position of Abdool Luteef, exercising the
full powers of a Magistrate, not only had the confession of this
prisoner taken down in his presence, but heard from his mouth
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the whole of his statement and saw it correctly recorded. The
prisoner is not a young man, but an old policeman, and must
have thoroughly understood the effect of his confession. He
may have hoped that he would ultimately be allowed to become
a witness in the case, but there is nothing to shew that any
such inducement was held out to him. The prisoner’s guilt,
as an accessary to this dacoity, is completely proved by his
confessions, 1 therefore conviet him of that crime and sentence
him to five years’ imprisonment with labor and irons.

I would, however, here record my opinion, that, admitting
the clue gained by the darogah to have been a correct one, he
has miserably failed in bringing the crime home, to the real
perpetrators. Four brahmins of the.Sonar Banya caste, Chucker-
butties of Gobindpoor, are pointed out as having been the
reccivers of the stolen property. Instead of proceeding him-
selt to search their houses, as being the most likely place in
which to find the property, he deputes the thannah jemadar for
the purpose and although all four are found to be absent from
their homes, not one attempt is apparently made to discover
where they have gone to, when they absconded, or in any
manner to arrest them, their houses are searched, and no more
mention is made of them, except that they are absent. And
these men are said to have been in other dacoities frequently
charged as receivers.

The darogah should also in this case have made some enquiries
at the soorees’ shops. At the spot where the dacoits assembled
a large kulsee of grog was found, which cannot have come from
any distance. In the statements of the two prisoners who confess-
ed, mention is several times made of the soorees’ shops as the
place where the dacoits met and talked over the intended
dacoity, and still the darogah has the coolness to record in his
sooroothal, held a week after the dacoity, in the customary words
that  there is no grog-shop or fugeer’s temple in the neighbour-
hood,” and he never sends for or questions the keepers of the
shop alluded to in the confession.

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A.
Samuells.) The prisoner is convicted on confessions recorded
before the darogah and Deputy Magistrate, of being accessary
before and after to a dacoity. If his confessions are valid, he
ought to have been convicted of dacoity, the crime for which he
was committed, as he distinetly states that he was present at
the dacoity, though he alleges that he did not enter the house of
the party who was plundered ; I cannot, however, convict upon
the prisoner’s conlession, uncorroborated as it is by the produc-
tion of the stolen property, by any cvidence or even by the
probabilities of the case.

The prisoner states that he was induced to make this con-
fession by the darogah. This appears to me very probuble, for
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the confession is one of those in which the prisoner, while 1859.
implicating numerous persons (none of whom have been con- March 11
victed) maintains that he himself accompanied the gang with > oo
reluctance and took no active part in the robbery. a Caso of
‘T'he prisoner is a chowkeedar under the influence of the A‘;’;‘fggﬂ:.

darogah and may very easily, have been persuaded by him to  ggmpas.
make this confession under a promise of being admitted as a

witness. Unfortunately conduct of this kind on the part of the

police is no rarity, and in this particular case, the general pro-

ceedings of the darogah who was employed in the investigation

of the dacoity, have been deservedly noticed in terms of reproba-

tion by the Sessions Judge. T'he prisoner has not before been

accused of any crime and nosproof is adduced that he even bore

a bad character. His witnesses declare that he was at his post

on the night of the dacoity, and the Deputy Magistrate has not

attempted to prove his absence. In such a state of facts, a
conviction is impossible. The prisoner is acquitted and released.

Prpsuxt:
E. A. SAMUELLS, Esq., Qfficiating Judge.

SREEMUTTY MOTTEE BEBEE axp GOVERNMENT
versus

TRAHEERAM MUNDUL (No. 1) RAMLOCHUN MUN- ..
DUL (No. 2,) axp RAM SHUNKER* (No. 8.) tagong.

Coime Cuancep.—Wilful murder of Mahomed Kamil — 1859
alias Lokbia husband of Sreemutty Motiee Bebee, prosecutrix. . 00

Crive EsraBrisaep.— Culpable homicide. )

Committing Officer.—Mr. T. P. Larkins, Magistrate of Tn(il:f:;fm
Chittagong. MUNDUL

Tried before Mr. E. F. Radcliffe, Additional Sessions Judge and others.
of Chittagong, on the 30th December, 1858.

Remarks by the Additional Sessions Judge—The prosecutrix The attack
states that on the last Sunday night in the month of Aghrun, um“wtf:!ﬁz:;
Rammohun and Ramn Ruttun, and before the Magistrate, Ram- §l0]em, and
mohun and Sooudur, invited her husband to cure the child of prolonged
Rammohun who had been attacked with cholera; that he than necessary
accompanied them and next morning she heard he had been 8nd resulted
murdered by prisoners Nos. 1, 2 and 3; in the mofussil, she :i';;}:ﬁb";ﬁ};“"i:
observed that two men came about 9 p. M. of that evening for wus made in
some purpose unknown and called her husband, that he went the dark in
along with them and afterwards heard of his deith; that no it%‘nornt;cet otf'

e extent O

. a present dan-
Acquitted by the Lower Court, ger, and of the
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1869.  enmity existed between him and the prisoners, and that as he

TMerch1r. Vus notorious thief, being punished twice for similar offences,
* she was not inclined to prosecute.

Onse of The Magistrate submitted a petition on the part of Govern-

Tﬁ‘:’:ﬁ,‘: ment, but did not appear in person or through Government

2 another. Pleader.
and another. Ty tnesses Nos. 1 and 2, saw the body of the deccased at the

measure  of house of the prisoners and observed the mark of a blow from a
force  neces- stick under the right eye. Witness No. 4, Doctor W. B. Beat-
sary to avert gon the Civil Assistant Surgeon, deposes, that “death was
:’tf";:cﬁ‘:';mt “ evidently caused by severe beating, that the external marks
“of violence were bruises on the right cheek and right
when suddenly =~ O V10 8 O e ng gh
aroused from “shoulder, marks of a narrow ligatare round the left arm imme-
sleep, ~ and “ diately below the arm pit with blood effused into the cellular
whenprisoners « tissues beneath, a cut or scratch through the skin of the
i‘\’:gi:“’ P e “ middle finger of the left hand. Beneath the scalp there was a
y of re- - . . " .
flection, six . quantity of serous effusion with spots of bruising, the brain
months’ im. “ was congested and a layer of blood poured out over its surface,
prisonment “ Beneath the integument of the chest extensive bruises were
was, therofore, « f,und, the ribs of the right side, from the 2nd to the 10th, were
:‘é"’f:::d o “fractured about 3 inches from the cartages, the same ribs on
nisel?ment. PR the lefs side were similarly fractured and also fractured
“ posteriorly about 8 inches from the spine,” that these severe
injuries were caused by being knelt or trampled on, and that
the man must have been most cruelly treated.

Witnesses Nos. 17 and 18, the neighbours of the prisoners,
state that on the night of the occurrence, they were awoke by
hearing the sounds of beating ; that on entering they found the
house dark, but on a light being brought they saw two holes
through which a burglarious entry had been effected, and the
deceased lying on the ground ; that the prisoners Nos. 1 and 2,
had before apprehended him with a lofa and ¢hally belonging to
them in his possession and that ttiey afterwards bound his arms,
and dragged him out into the compound where he died about
9 . M. the next day ; that when others came they went away.
Witnesses Nos. 19, 20 and 21 saw the deceased lying insensible
and before the Magistrate wituesses Nos. 18, 20 and 21, deposed
that they heard the prisoners state that they had maltreated
the deceased.

The prisoners in this Court pleaded nof guslty, and in his
defence prisoner No. 1, stated that a thief having obtained a
burglarious entry into his house he and prisoner No. 2, arrested
him, that afterwards his son, prisouer No. 8, together with three
others, came and saw him arrested, that he and the above
mentioned, on the thief’s attempting to escape, assaulted him,
more ospecially the three, Ramsoonder, Rammohun and Ruttun,
with their elbows ; that he forbade the assault but they would
not listen to his words ; that with the assistance of the strangers
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he bound the thief’s arms and brought him into the compound,
where he sat up.

In the mofussil he deposed, that he and the prisoners Nos. 1
and 2, were asleep when about one pukur of the night remaining,
his houre was burglariously entered ; that he arrested the thief
and tied him whilst in the act of stealing his lota and tkally ;
that the three prisoners then assisted*and bound his arms;
that the three strangers came up and that then the six men
brought him out and beat him with their elbows ; that in the
morning he reported the theft to the police but mentioned
nothing about the assault on the thief; that it was customary
to maltreat thieves ; that he did not think he would die ; that he
has witnesses to prove his Pnnocence as he did assault him by
striking four or five blows with his elbow.

Before the Magistrate he states that hearing the jingle of
something against his “ lofe’’ agd  thalee,”” he was aroused and
saw a man whose foot he laid hold of, when he and the prisoner
No. 2, arrested him; that they and prisoner No. 8, each of
them, struck the thief three or four blows; that the three
strangers then came and also beat him ; that upon his appearing
much wounded they brought him outside, where they bound
him with a thin rope, and subsequently he died frogx the
maltreatment.

Prisoner No. 2 deposes that in the “goolmal” he may have

assaulted the thief, that he assisted in tying his arms, and
being brought into the compound the thief sat up.

In the mofussil this prisoner stated that he and the pri-
soners Nos. 1 and 8, apprehended the thief, that he was insen-
sible when placed in the compound, but cannot say who struck
him with a stick.

Before the Magistrate, that he and the other prisoner struck
the deceased with their elbow and a stick, but cannot exactly
state which prisoner used that instrument, and which struck
him with his elbow.

Prisoner No. 8, declares his father-in-law, prisoner No. 1,

oprehended the thief, but as he could not hold him, the three
strangers came and tied his arms, states that he did not strike
him.

In the Mofussil and before the Magistrate he admits baving
in the goolmal apprehended the thief and pushed him outside,
denies the assault, laying the blame on the other prisoner.

By the evidence of witnesses Nos. 6 and 6, the Mofussil
confessions are proved to have been voluntary and by the
testimony of witnesses Nos. 11, 12 and 13, those taken {eforo
the Magistrate, but irregularities have been observed in both
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the subject of a letter to the Magistrute No. 74% dated 29th

* December, 1858.

* From the Additional Sessions Judge of Chittagong to the Magistrate of
Chittagong, No. 74, dated the 20th December, 1858.

In the trial of Calendar No. 1 for the month of December, 1858, I have
the honor to point out the following irregularities, and with reference to
Nos, 1 and 8 to request you- will explain the cause, and with respecl to
No 2 that you will call upon the Police for a report, and if not satisfac-
tory, punish the offender accordingly.

Ist. Although warned in my letter No. 22,* dated the 14th last May,

that it was highly irregular for the evidence to be taken by

* Para. 3. any but yourself, without specifying by a proceeding

the cause, it appears that the evidence of several of the
witnesses has been taken by your assistant, Mr. Tottenham.

2nd. That the certificate upon the confessions of prisoners taken b
the Police in conformity with Circular Order No. 54 in Vol, II. paragrap
21, has been omitted.

8rd. That the confessions of tho prisoners as proved by the evidence of the
three attesting witnesses were taken bythree different Molwrrirs simultane-
ously, and the witnesses were so placed one by each prisoner that it was im-
possible for them to hear the words that fell from the mouth of each prisoner.

From the Magisirate of Chitlagong to the Additional Sessions Judge of
Chittagong, No. 12, dated the 18th January, 1869,

With reference to your letter No. 74 of the 29th ultimo, I have the
honor to report as follows :

* From the Additional Sessions Judge of Chittagong to the Magistrate of
Chittagong, No. 22, dated the 14th May, 1858.

‘With reference to the trial of the prisoner Mokur Ally on a charge of
rape which has this day terminated, I beg to offer the following remarks :

2nd. The thannah of Puttea being within only a few hours’ journey
from Chittagong, the Darogah would scem to have been lughly culpable in
omitting to send in the girl Shumsha for surgical examination for four days
after a complaint of so heinous nature had been lodged at the Police
Station; had the Darogah forwarded the girl immediately, Doctor
Beatson’s evidence would have been more satisfactory, regarding the
violation said to have been perpetrated ; it is necessary to call upon the
Darogah for an explanation of the delay, and if the result be unsatisfuctory,
to visit such conduct with severity.

8rd. In the course of this trial also I observe that the evidence in
chief has been taken in the presence of your assistant, and merely a few
questions appended thereto by yourself, but no proceedings are on the
record to show how, or by whom, the assistant Magistrate was authorized
to record that evidence ; in all cases referred to a lower Court for prepara-
tion, a proceeding or order to that effect should be issued, but in heinous
offences I am of opinion that the evidence should be recorded in your
own presence and attested with your own signature,

4th. An unusual mode of procedure seems to prevail in your Court
with reference to the non-summoning the Civil assistant Surgeon to give
evidence in serious cases, It is possible that in some cases, his evidence
may be dispensed with, but in a case of rape so much depends upon
medical jurisprudence, that I think you would have exercised a sound
discretion hug you taken Doctor Beatson's deposition upon oath upon
eertain minute points before committal.
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The certificate required by Circular Order No. 54, volume
2, paragraph 21, has been omitted by the Police and the con-

2nd. No such letter as that referred to in your 1st paragraph is to be
found in my Office ; should there be any rule or Circular which precludes
the Joint Magistrate in the absence of the Magistrate, from hearing the
evidence in cases taken in his presence, I should feel obliged by your
pointing it out to me, as I am not aware of its existence. In the present
case I only desired Mr. Tottanham verbally, or by letter, I forget which,
to take the evidence of the most important witnesses, so that they might
not be tampered with before the following day. The remaining witnesses
were taken before me.

3rd. As regards your second parnfraph, I beg to state, that on refer-
ring to the papers of the case yoy will find the irregular proceedings of the
Rangoneah Mohurrir and particularly the one mentioned by you, noted in
my own handwriting on the back of the chellan and «fa.ted the 21st
December. You will also further see that the Mohurric was suspended
by me on the 24th December. The roobakares to that effect being in
the nuthee. d

4th, As regards the 8rd paragraph, all I ocan say is that the con-
fession wus taken in my presence, late in the evening after dark ; that
the Collectur, Mr. Abercrombis, happened to be present at the time, and
that there was no irregularity that I am aware of; so late in the evening it
was not possible to obtain more than three subscribing witneases who
attested the confession, and they were witnesses to all the three con-
fessions which were certainly written by three different Mohurrirs, but
made clearly and willingly, and separately by each prisouer to me, so that
if 1 could hear them, the statement of the subscribing witnesses * that it
was impossible for them to hear the words that fell from their mouths”
must be fulse, Besides, after reading over the confessions to the prisoners
1 asked them, as I invariably do, whether that was their own confession
freely and voluntarily made, to which they replied in the affirmative

6th. I regret that my absence from the station should have caused mo
to overlook replying to your letter sooner,

From the Additional Sessions Judge of Chiltagong to the Magisirate of
Chittagong, No. b, dated the 19th January, 1859,

I have the honor to acknowledge the receipt of your letter No. 12, of
yesterday’s date and to forward herewith, copy of the letter referred to
iu your 2nd paragraph, the original having evidently been mislaid.

2nd. With referfence to your 3rd paragraph I beg to state that in the
absence of your Peshkar or Government Pleader, it was impossible for me
to search every corner of the record for an explanation, and here I would
observe the uselessness of submitting an arzee as you did without appear-
ing in person or through your pleader. There 1s, as gou state, in your
handwriting on the back of the ckellan dated the 17th December, 18568,
the following words : * No attestation of confession. No statement of con-
fession in chkell No wit sent,” but no notice besides this seems to
have been taken of the subject, for the Mohurrir was not called upon to
answer for these omissions, but was suspended on the 24th December ;
because he, in your opinion, forwarded an incorrect statement i
his conduct in persisting to retain Trahecrawn as plaintiff, instead of
defendant. Nor do I see that the meaning * of no attestation of witnesses"”
can be interpreted into the Mohurrir's omission to superscribe the con-
fession with the prescribed certificate, the subject complained of by me.

G 2
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fessions before the Magistrate havebeen taken by three Mohurrirs

' simultaneously, in the presence of the witnesses, but not in the

8rd. The extplanntion contained in your 4th paragraph will be annexed
to the record of the case under notice. I would however beg to point out
the more regular course, that the attesting witnesses should be so placed
that they can hear the words that proceed from the mouth of each pri-
soner, and that the confession should be taken separately in the presence
of the witnesses.

From the Magisirate of Chittagong ts the Additional Sessions Judge of
Chittagong, No. 18, dated the 22nd January, 1859.

T have the honor to acknowledge the rgeeipt of your letter No. B, of the
19th current and in reply to state as follows:

2nd. With reference to your second paragraph, I beg to state that
when Magistrate of Sylhet, 1 never used to employ any one on the
part of Government, to plead except in very intricate cases or those in
whioh the defendants were wealthy ®nough to employ Counsel for them-
selves. This practice was approved of by the higher Court as one which
was a saving to Government. I used, however, to givein a petition on the
part of Government, through the Government pleader, but even that I
refrained from doing here, as you have ruled that for putting in such a
petition be should receive fees.

8rd. As regards my note on the back of the chellan. I would beg of
you once more to look at it, and compare it with your letter. The note
in my handwriting says “ No attestation of confession. No statement of
confession in chellan. No witnesses sent.” You then go on to say “Nor
do I see that the meaning of no attestation of witnesses can be inter-
preted into the Mohurrir’s omission to superacribe the confession with
the prescribed oertificate the subject complained of by me.” But on
comparison you will find that my words are No attestation of confession,
not, of witnesses, which clearly implies the want of the certificate com-
plained of by you. Also you will note that my remark was not made on
the date of the confession but on the date of the chellan and that in the
roobakaree of suspension the words * ¢z IfRfW XWX’ are used,
implying of course, all the illegal acts the Mohurrir has been guilty
of during the investigation, not the mere fact of his conduct in persisting
to release Traheeram as plaintiff and not defendant. The order for sus-
pension is, I think, written on an explanation of the Mohurrir's on that
point, but is not the sole cause of suspension, as my roobakaree olearly
shows, .

4th. Not having the papers of the case before me I am writing com-
pletely from memory, but I think I am correct in what I have stated.

From the Additional Sessions Judge of Chittagong to the Magistrate of
Chittagong, No. 7, daled the 31st January, 1859.

I have the honor to acknowledge the receipt of your letter No. 18,
under date the 22nd Instant, and with reference to your 3rd paragraph, to
state that the words of witnesses was as might be seen from the context
a mistake for ¢ of confession ;” as you state that you meant the phrase
% no attestation of confession” to umply * want of certificate,” and as I
find on a further perusal of the record the proceeding of the 21st Decem-
ber, 1888, in which the words “indiscreet and unlawful” oocur, I beg to
state that I am satisfied with the explanation. .
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distinct hearing of each witness, so that each witness could
hear the very words that fell from the mouth of each prisoner.

The law officer returned a verdict of culpable homicide
against prisoners Nos, 1 and 2, and acquitted No. 8. In this
finding I concurred, for although confessedly there have been
grave irregularities, as above indicated, committed, there can
be no reasonable doubt from the evidence, the sooruthal, the
circumstantial evidence and the pleadings of the prisoners
Nos. 1 and 2, in this Court, that by their hands the unforturate
man’s death was caused, subsequent to arrest, in the most
savage and inhuman manner and that, with the aid of six men
at least, the treatment he suffered was altogether inexcusable.

Taking therefore into consideration a precedent of the Sudder
Court of Musst. Pholussea versus Goonje Bebee and another,page
458, volume 3, Part I, the prisoners Nos. 1 and 2, are sentenced
to seven years’ imprisonment with labor in irons.

The Magistrate’s notice has Been drawn to a 3rd irregularity,
his having verbally directed his assistant to tuke the evidence of
certain witnesses, no proceeding delegating that power being
apparent on the record.

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A.
Samuells.) The facts of this case appear from the evidence of
the witnesses and the adwmissions of the prisoners to be briefly
these. The prisoners when asleep, in their hut, were aroused by
the noise made by the deceased, who had cut a hole in the wall
through which he had entered, and was in the act of removing
their brass vessels when he was discovered. The hut was quite
dark aud the thief was armed with a chisel. The two prisoners
seized him, jumped upon him so as to fracture several of his ribs,
and struck himn several blows, one of which produced an effusion of
blood upon the brain. Several of the neighbours hearing the
noise ran in, and the deceased was then bound and dragged into
the compound where he shortly afterwards, expired from the
injuries he had received. He proved to be a well known thief
who had been twice before imprisoned for theft. No assault was
committed, however, after the deceased was secured. The in-
juries of which he died were all received at the fime of his
capture ; and although the attack which the prisoners made
upon him, appears from the nature of the injuries inflicted, to
have been more violent and more prolonged than was necessary,
still it must be considered that it was made in the dark when
it was impossible for the prisoners to judge either of the risk
which they ran from the deceased, or of the effect of the blows

2nd. All this correspondence might have been obviated had you
appointed the Government pleader or your Peshkar to appear on the part
ogGovernment, and I trust to prevent further inconvenienmce you will
rosort to that course.

March 11.

1859.

Case of

TRAHMERAM

Mvur¥pUL
and others.
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1859.  which they rained upon him. Allowance ought to be made also
March 21 for the sudden alarm, under the influence of which the prisoners
aret & acted, and for the total absence of premeditation or indeed of
Case of gy opportunity for reflection in the assault which was commit-
Tnanxazax teg'. "Taking all these circumstances into consideration, I am

ullﬁuftz:;_ of opinion that the punishment inflicted on the prisoners by the
Sessions Judge is unnecessarily severe. 1 accordingly modify
it and sentence the prisoners to six months’ imprisonment
without labor.

The Judge hag forwarded copies of correspondence between
the Magistrate and himself, from which it appears that the
evidence of some of the witnesses in this case was taken before
the assistant on the verbal requesteof the Magistrate, and that
the coufessions of three prisoners who were examined before the
Magistrate were taken down by three different mohurrirs at
the same time, in such a mannper that the witnesses to the
confessions were not able to fotlow the statements of any one
prisoner. These are grave irregularities from which the Magis-
trate will be careful to abstain in future.

Prrsunr:
B. J. COLVIN, J. H. PATTON axp A. SCONCE,

241-Pel|‘-.gun. Esqs., Judgea, AND

e C. B. TREVOR, D. I. MONEY, anp G. LOCH,

1859, , Esqs., Qfficiating Judges.
March 21, GOVERNMENT ON THE PROSECUTION OF

Case of NUSSURUDDEE GAREWAN

Tavin versus
Garewaw TALIB GAREWAN (No. 1,) axo ASHEERUDDY
and another. SHEIKH (No. 2.)

Held1st,that CRIME CHARrGED.— Wilful murder of Busheeruddeen.
tl:fllghﬂpriéwi- CommitIt’ing Officer.—Mr, H. D. H. Fergusson, Magistrate
pal oftenders of ghe 24-Pergunnahs.

i iy
:11;?3:1‘ R;?, Remarks by the Sessions Judge.—The deceased left his home
of 1824, still marked on the map B, on the evening of the 6th of November
;l“’“b they and was missing until the discovery of his body on the 12th
d;;zdeen P idem. This was found, at a spot marked in the map prepared
made  such, by Mr. Alexander, between two lime golaks, in a narrow
theirtestimony passage which leads from the road to the common tank.

though open The body when found was in a state of decomposition, pre-
to the greatest cluding any medical post mortem examination. The throat was
Suepioiom a%d cut or torn open, but from the state of the body it was not
quiring a more possible to say in what way, or by what instrument, the wound

than ordinary on the throat was caused.
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The police darogah, taking his cue from the standard pro-  1859.
verb, which associates crime with the three causes, woman, land, "'ﬁ,‘ b8l
money, found that the former reason did not apply, as the ~o" <™
deceased lived with his wife, who was old, and that he had no  Cate of
land, and when he left his house, he had no money with him, G :E;;‘l: -
but he found that there was a dispute between, T'alib, prisoner . 4"orothor
No. 1, and the deceased, from whom il'alib had purchased a
hackery and a pair of bullocks for 29 Rupees, and afterwards degree of cor-

deceased had re-possessed himself of the property. roboration,
Prisoner No. 1, Talib was arrested on the 19th of November should not be
with Tuckee (made an approver, witness No. 2). rejected, _ for,

It appears that on the 14th idem witness No. 10, Khedoo ;; ]:;:: g&m

confessed. Shookore confessed on the 20th idem (approver in the case of
witness No. 1.) Nuseeruddeen confessed on the 18th idem and Moteeoollah
Aseeruddeen, prisoner No. 2, confessed on the 20th November. 3:::,,]-‘:1 (“V‘:S
. Khedoo states, that Talib, \
Witness No. 10. formerly in the employment of i::lto _faﬂfz;
the deceased, purchased a hackery and a pair of bullocks from reports, page
him, in Bhadon for Rupees 29-8, of which the deceased re-pos- 125) the ex-
sessed himself, leaving to an arbitration, or Punchayet, who clusion — of
awarded their restoration to Talib (prisoner No. 1,) to which }L‘:ﬁ‘:};‘l ":1
the deceased would not agree, hence an action was instituted gootions 3
in the foujdary, the different Garewans contributing to the and 4 of Re-
expenses. Talib prisoner No. 1, lodged with witness No. 1, gulation X.
Sookore prisoner No. 2, Aseeruddeen and witness No. 2, Tuckee, of 1824, ap.
where he saw them in consultation as to how they were to p::::si;‘: :ﬁa:
dispose of the deceased and witness No. 1, Sookore and prisoner Euch persons
No. 1, Talib told him eight days previously, one Sunday, that skould mot es-
they had murdered Busheeruddeen. Further on Tuesday last, cape justice by
Talib prisoner No. 1, accompanied by a Pyadah, came with a being admitted
as wilnesses,
summons to serve upon the deccased. and the escep-
wi Sookore states the same par-.;,. ;o xof to
itness No. 1. . .
ticulars as to 'Talib prisoner No. the testimony
1, his purchase of the hackery and pair, and reclamation by the they may give
deceased of the property; the arbitration; the award, the asinitself ":'
recusance of the deceased ; the case in the foujdary, and that about ™2™, ﬁ’”de:
a week before the date of the murder Talib prisoner No. 1, had ;4. 140
come to lodge with him, witness No. 2, Tuckee, prisoner No. 2, Held 2ndly,
Aseeruddeen and Jakeer Gareewans. On theevening of the murder that though
the deceascd passing their house was followed by Talib prisoner 88 ruled bythis
No. 1, and whilst he, Tuckee witness No. 2, Aseeruddeen C;';;tm“é“’;;
prisoner No. 2, and Jaker, were eating their supper, Talib gng January,
prisoner No. 1, gave a cough (by way of signal) upon which 1854,  the
they went out, he following the others and he saw Talib, prison- examination
er No. 1, throw his gumcha over the neck of the deceased by the Magis-
and the others seized hima and dragged him into the narrow :;':’:'e of a pri-
H erto whom
passage, between the lime golahs, when they threw the deceased jyrdon  hus
upon the ground and Jaker and Tuckee witness No. 2, and been tenderod
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1859.  Asgeeruddeen prisoner No. 2, held him down, whilst 'Talib prison-
March 21, & No. 1, cut his throat and afterwards they went away to the
Caso of * tank and washed their hzrnds a.ngdclothzs% that b
e o useeruddeen states that he was suret
G:;fnlv:m Prosecutor, for prisoner No. 1, Talib, to the extent oyf
and snother. 16 Rupees, borrowed by him, from Esanchunder, with which
Talib prisoner No. 1, purchased the hackery and pair ; details
must be taken all those subsequent particularsin connection with that pur-
without oath, chase ; 'alib prisoner No. 1, told him that he had murdered
3 J Se“i"“’ Bugeeruddeen, aided by Sookore, witness No. 1, Tuckee witness
b:ingge co':n‘;)’: No. 2, and Aseeruddeen prisoner No. 2, at 11 . M. as he was
tent to recaive Teburning home. .
the statement Aseeruddesn details the same particu-
so tendered on lars and states that at 11 ». M., he, I'uckee
Oﬂ:lh, ';“d t0 witness No. 2, and Sookore witness No. 1, and Jaker were
::it::r:: co";} called by Talib prisoner No. 1, and they went out and Talib
the prisoner if prisoner No. 1, from behind threw his gumcha over him and
he fail to ful- Jaker and Sookore witness No. 1, and Tuckee seized him. 'The
fil the condi- deceased was then dragged into the narrow passage between the
tion of  his golaks and whilst the others held him, Talib prisoner No 1,
El?;df::t’th;?g cut his throat and this done, they all went and washed their
Magistrate hands and clothes at the tank. )
hae taken the This prisoner confesses before the Magistrate. Tuckee witness
statement on No, 2, at first before the Magistrate and the police denied the
oath, does not charge. On the 22nd his answer was recorded in denial of the
;?:;??;e&v;; charge, on the 23rd his confession was taken down in writing.
it cannot be Lt refers to all the particulars as to cause of quarrel and how a
accepted by few days before the murder, Talib prisoner No. 1, came to lodge
the  Bessions with him, witness No. 1, Sookore, and prisoner No. 2, Asecrud-
Col‘iﬂ;;i b deen and the result of their consultations was that, Buscerud-
thre: Judgey; deen was a thorough budjat (beta boro budjat) and some nights
that looking-subsequently when at about 11 ». M. he was passing their house,
to the contra- the worse for liquor, Talib gave a suppressed cough and he,
dictory nature Sookore witness No. 1, Aseeruddeen prisoner No. 2, went out
of theevidence g4 joined Talib prisoner No. 1, who had seized him with his
°{i:el:°s‘:)c::§; gumcha. They all laid hold of him, dragged him into the nar-
End Tuckee, Yow passage, threw him down and whilst Talib prisoner No. 1,
it is not suffi. cut his throat, he and the other held the deceased down, (this
ciently corro- man is the approver witness No. 8).
borated  to  hg defendauts in this Court plead not guilty.
:;;z:xt Ao, The approver witnesses Nos. 1, and 2,* depose to all the
it. that &n_ .s particulars of the disagreement between the
s > ookore Gareewan, . L
sequently, the 1, 1 ee Gareewan. deceased and Talib the prisoner No. 1,
prisoner Talib which have been detailed in their confes-
1s entitled to giong and need not be recapitulated. Sookore witness No. 1, says
:‘e'fe::;med“m that it was arranged that the deceased should be murdered, as
. . . . s
Held also this done, the case in the Magistrate’s Court would succeed.

by three The decensed one evening passed by their house and T'alib

Prisoner No. 2.
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prisoner No. 1, followed him at 11 p. M. or 11} . M when, he 1859.
Tuckee witness No. 2, Aseeruddeen prisoner No 2, and Jaker ———————
were at supper, he again passed followed by Talib, prisoner March 21.
No. 1, who cougled and they all went out. Talib threw his  Cuse of
gumcha over him from behind. The others seiz:d him and o Tatis
carried himn into the gullee, between the golaks where he was muf :::xﬁ:r
murdered, in the manner already detailad. 'The witness Tuckee ’
(approver No. 2,) states that the deceased was at that time judges, that
drunk. That Talib cut his throat with a knife and threw the the confession
knife away into the tank. :]f P"i"izly “i,
. Turneechurn Sen darogah. 'T'o proceed- Hl¢ murder o
* Witness No. 3. ing to hold the enquiryyinto t;hep case as dzﬁs‘ﬁfﬁgﬂ
darogah; to the state of decomposition of the body ; that the Assuruddeexiv
throat was divided in two ; presumes that the throat had been is of too suspi-
cut ; swears to his reports in the case, cious a nature
+Wit. No. 6, Gopaulchunder Dutt To the mofussil confession of g)outltlo;z tnl:t.’
. No. v ;
:, no 7: K(l)lll)li?clu(;n't“l“((}tl,::;psefl » Asceruddeen prlsoner.No. 2, d € upon it. He
pose to that confession having s consequent-
been made voluntarily and to the confession read in Court being ly, entitled to
that made by the prisoner No. 2 his relcuso.
. . Speak to the confession read in
Wit, NO'% Sg-l’j”];’llz“g”h' Court being that made by the
» w5y Slecboiundon. prisoner No. 2, and that the
same was voluntarily made. i -
> Nuseeruddee, the prosecutor, younger
Prosccutor. brother of Buslneeruddgen deceased{ detfils
the fact of the quarrel between him and the prisoner No. 1,
"Talib, which action is still pending in the Pundit’s court. He
states that his brother’s dead body was found on the 27th or
28th of Kartick last ; that he had lelt home six days previously,
and he had in vain looked for him at lIowrah, Sulkeah and
Calcutta ; that on the morning of the discovery Sookore (approv-
er witness No. 1) was putting up a mat across the entrance
of the passage,* when Ruhmoo witness No. 13, and Domon
asked him why he did so, upon which he said there was a dead
body there, and .upon this he went and looked at it and found
it was his master’s body and then he came and told the prose-
cutor, who went to the thannah after having identitied the
body as that of his brother ; speaks to the condition it was in
with the throat cut open, and that there were many marks of
blood, and that his brother was a gunja smoker by habit.
Witness No. 13 Ruhmoo states that in Kartick last,
e as he was drawing out his hackery, he
saw the approver witncss No. 1, Sookore, putting up two mats
across the entrance of the passage between the lime golaks,
there were a number of people standing there, a body had been

* The Magistrate deseribes this passage s being very dark, vide calendar.
VOL. IX. u
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found there, so he went and informed Digumbaree the wife of
deceased and his brother the prosecutor and then went and
identified the body as that of Busheeruddeen ; speaks to the dis-
pute between deceased and the prisomer No. 1, about the
hackery.

Witness No. 18 Juheeruddeen Pyadah, states that he

T acopmpanied Talib to serve a summons

upon Busheeruddeen and stationed him upon the road near the
khal, whilst he went, as he said, to look for him and in a quar-
ter of an hour returned and said he could not find him, upon
which he said, Call for a Chowkeedar to receipt the summons,
went to him, and he pointed out the house, upon which he called
him by name several times. He tovk the deponent a round-
about way aud on returning, he brought him back via the tank
in a straight Lve.
Talib prisoner No. 1, denies the charge
and states*that the action is preferred in
consequence of his prosecution before the Magistrate, as to the
hackery and Dbullocks, refuses to examine witnesses, who are
discharged from attendance.

Asseeruddeen prisoner No. 2, states
. that in consequence of having given evi-
dence for Talib in the hackery case, this charge has been
preferred.

The law officer convicts the prisoners Nos. 1 and 2, upon the
depositions of the approver-witnesses Nos. 1 and 2. He notes
the fact that after the murder, the prisoner No. 1, took out a
summons and a warrant against the deceased. He finds that
it is proved, that one night in Kartick last the deceased passed
by the prisoner’s house and on his return was scized by Talib
who, with the prisoner Assceruddeen No. 2, and the approver-
witnesses Noa. 1 and 2, dragged k:im into the narrow passago
between the lime godowns, und Asseeruddeen prisoner No. 2,
held his hands, and the approver-witnesses Nos. 1 and 2, held his
feet, whilst Talib cut his throat. He finds the prisoner No. 1,
guilty of wilful murder and the prisoner No. 2, as aiding and
abetting in it and that they are liable to acoobut shudeed.

This is a murder perpetrated under ciremnstances admitting
of no extenuation. It was the result of premeditation and it
arose out of the purest malice. It appears that the deceased
reclaimed the hackery and bullocks, on not being paid for them
in part or in full. This led to a reference to arbitrators and as
the deceased would not abide by their award, the prisoner No. 1,
got the different garreewans to contribute the necessary ex-
penses, and he proceeded in the Magistrate’s court. Frowm the
darogah’s repoit it appears that this action was instituted on
the 16th September, on the 28th of October he caused the
attendance of his witnesses, on the 8rd of November, he

Prisoner No. 1.

Prisoner No. 2.
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deposited the necessary fees for a summons which he took out
on the 8th or two days after the murder, and applied for a
warrant on the 12th, the day when the body was discovered.
From the statement of Tuckee approver No. 2, it appears that
the deceased was more or less drunk, whea Talib threw his
gameha round his neck, from behind, ard he and the oihers
dragged him into the narrow passage agd Talib cut his throat.
I aw of opinion that this is not a case in which I ought to send
up any recommendation for any sentence less than capital. 1f
Talib be the prineipal, the second prisoner had not the same
malicious feelings against the deceased that Talib had. Without
that provocation, his participation is wholly without any such
influence upon the angry gnd vindictive passions as would
operate upon the mind of Talib prisoner No. 1.

I would treat the two prisoners as principals and sentence
them capitally to sulfer death in the usual manner.

Remarks by the Nizamut Adawlut.—(Present : Messrs. B. J.
Colvin, J. I1. Patton, A. Sconce, C. B. Trevor, D. I. Money,
and G. Loch.)

My. D. I. Money.—This case is attended with difficulty and
has been rendered more difficult by the proceedings held on the
trial by the courts below.

There i3 no doubt, I think, but that Busseeruddeen inet with
a violent death, and the evidence on the record points to the
prisoners as the murderers.

But the approver witness No. 2, Tuckee Gareewan, was not,
in my opinion, a person to whom under the provisions of Regula-
tion X. of 1824 a pardon could be fitly tendered. From his own
confession, it was shewn that he took part in the murder and
that he with others held down the deceased, while the prisoner,
Talib, cut his throat. Ile participated in the act as well as in
the design, and was therefore a principal, to whom under the law,
a pardon could not be tendered. Ln the preamble of Regulation
X. of 1824, it is expressly stated, that the object of the law was
the offer of conditional pardon to accomplices or accessaries with
the view of discoyering the principal offenders. Under Clause 1,
Sectiou 8, of the Regulation, Magistrates are empowered * to
tender a pardon to one or more persons (nof beirg principals)
supposed to have been directly or indirectly concerued in, or
privy to, the offence, and by Clause 1, Section 4 of the Regulation,
Magistrates are enjoined to be cautious not to tender pardons
to principal offenders and in no case to make the offer to accom-
plices or accessaries without a reasonable prospect of securing
the apprchension and conviction of the prineipal offenders by
whom the c¢rime wmay have been perpetrated.””  As therefore
the witness No. 2, was a principal offender, the pardon should
not have been tendered to him, and I cannot accept his evidence
azainst the prisoners.
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V/ith regard to the testimony of the witness, No. 1, it does
not appear from his own confession or any other evidence,
except that of the witness No. 2, that he was a principal in the
murder, although it is highly probable, as the Magistrate
admits, that he assisted in it. The pardon, therefore, under
the Regulation cited, might have been tendered to him, but I do
not find that he was made au approver under its provisions.
He appears to have been examined on oatk immediately after
his confession, whereas the law prescribes, see Clanses 2 and b,
Section 3, that the examiunation in the first instance shall take
place without the prisoner being put upon his oath. His testi-
mony, therefore, being taken in contraveution of the rules laid
down for the examination of such per-ons must also be rejected.
Uunder these circumstances, there is no evidence against the
prisoner, No. 1, and I would acquit him, and dircet his imme-
diate rclease.

There remains only the confession of the prisoner, No. 2,
before the police and the Mugistrate, which is proved to have
been voluntarily given, and which incriminates the prisoner to
the extent of his being present, and witnessing the perpetration
of the deed, and concealing it afterwards. 1 conviet him conse-
quently, of privity to the murder, and would seutence him to
seven years’ imprisonment with labor.

It is to be regretted that owing to the waut of due precaution
in acting up to the provisions of Regulation X. of 1824, therc
should have been, as regards the prisoner No. 1, a failure of
justice.

There are two or three inaccuracies in the Sessions Judge’s
letter, perhaps from clerieal inadvertence. But he was, in my
opinion, in error in not taking the testimony of the witness,
No. 10, Khedoo Fotdar, who might, it would appear fromn the
Magistrate’s calendar, have given important evidence.

Mr. J. II. Patton.—1 cntirely concur with my colleague,
Mr. Money, in the reasons he has recorded fur considering the
approver-witness No. 2, Tuckee Garcewan, a principal, and one
to whom, under the law, a conditional pardon could not have
been tendered. 1 also agreo with him in thinking that witness
No. 1, in the calendar, Shookore Gareewan, was not made an
approver in strict conformity with the provisions and require-
ments of Regulation X. of 1824, but I differ with him in regard
to the expediency of passing sentence in the case in its present
state aund in respect to the rejection of Shookore’s evidence.
The terms of that individual’s confession, when arrested and
brought before the police, distinctly disclose the fact that he
took no part in the murder; but stood aloof, looking on. 1lle
was clearly then not a principal, and therefore a fit object for
the tender of conditional pardon, and the mere informality
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committed by the Magistrate, should not, in my opinion, render
nugatory evidence which is consistent throughout.

With reference to the approver-witness, No. 2, Tuckee
Gareewan, I would, under Clause 3, Section 5, of the above law,
annul the proceedings held and the orders passed by the
Magistrate, and direct his committal for trial on the charge of
wilful murder, taking his defence and eyamining the witnesses
against him de novo.

I would also require the Sessions Judge to record the exami-
nation of the witnesses, Khedoo and Miezuddeen, Nos. 10 and
11, questioning them closely as to what they heard from the
prisoner No. 1, Talib Gareewan, regarding the deceased’s fate,
and whether any and who were present at the time of their
making such statement. ‘I'hese persons should be examined
by the Magistrate and forwarded in the usual manner to the
Sessions court. For the reasons above stated, I would suspend
the issue of final orders and remand the case.

Mr. A. Sconce,—This case has been heard by two Judges, of
whom one judge, Mr. Money, proposes finally to dispose of it
by acquitting the prisoner, Talib, and convicting the prisoner,
Asseeruddeen, of privity to the murder of Busceruddeen, while
the second, Mr. Patton, propuses to send back the trial to the
Scssions Judge in order that additional evidence may be
recorded.

Objection is taken to the admissibility of the evidence of two
leading  witnesses Shookore and Tuckee, to whom by the
Magistrate, pardon had been tendered under Regulation X. of
1824, and I will consider this point as it atfeets each of these
men In snceession.

First as to the witness, Shookore, he was examined by the
darogah on the 20th November and by the Magistrate on the
same date. IHe stated on both occasions, that bhe had seen the
murder committed by others without taking himself any part
in the crime. Accordingly, on the 24th November, the Magis-
trate being of opinion that at the most on his own stitement,
a charge of privity might lie aguinst him, recorded a proceeding
in which he patdoued Shookore and directed his deposition to
be taken on oath, and in conformity with this order, on the
same date, Shookore was examined on oath as a witness,

The admissibility of the wituess Shovkore’s deposition at the
Sessions trial is supposed by Mr. Money to be affected by
the Magistrate’s examination being taken on outh, as being
opposed to the provisions of Section 3, Regulation X. of 1524,
The first Clause of this Section empowers a Magistrate to offer
a pardon on condition of the person pardoned, making a full
disclosure of all he knows, and the second Clause provides that
the disclosure so made should not be made on oath. Both of
these clauses are simply confined to the case in which it is
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thought necessary to elicit information from a person cognizant
of the circumstances under which a crime has been committed.
But Clauses 4 and 5 of the smne Section refer to a different
caze. These Clauses provide for the case in which a pardon
was proposed to be tendered wiih a view to obtain the evidence
of the accomplice pardoned at the trial. For such a purpose, by
Regulation X. of 1824, a Magistrate was not competent to
offer a pardon, being required to apply to the Superintendent
of Police for his sanction. It was therefore directed that the
Magistrate should, in the first instance, examine the person in
question, without putting him on his cath, and suliit the
examination for the orders of the Superintendent of Police.
But the law, in this respect, was altered by Seetion 7, Regula-
tion I. of 1829, which enables Magistrates to tender a pardon
without reference to any authority, and therefore the earlier
provision by which a preliminary examination without oath was
inculcated, ceases to lhave effvet, as the condition which
necessitated it has been also abrogated. A Mayistrate being
legally competent to tender a pardon, it necessarily follows, in
my opinion, that he is compcetent to examine the person so
pardoned as a witness. 'T'his is the course which the Maristrate
has pursued with respeet to the witness Shookore, and the
course so taken it seems to me is not contrary to the law,

Next as to the witness Tuckee. Both my collcagues concur
in opinion that this person, from the terms of his confession,
took part in the murder and that being a principal, to him, by
law, a pardon could not be tendered. 1 observe that Tuckee,
when examined by the daroguh on the 20th November, denied
any knowledge of the crimne, and that onthe 22ud November
to the Magistrate he repeated this denial, but that next day,
being brought up he declared it to be his wish to tell all he
knew. On this occasion he adwitted that he, with two others,
held the hands and legs ol Busceruddeen while Talib cut his
throat, and on the 24th November the Magistrate pardoned
bin ard made him an approver. Such being the declared
share taken by Tuckee in the murder, the question arises
whether he has been legally made a witness. ~ The words of
the Jaw are, in Clause 1, that a pardon may be “ tendered to one
or more persons (not being principals) supposed to have been
directly or indirectly concerned in or privy to the offence.”
And in Clause 4, that a pardon may Dbe teudered to any
“ accomplice or accessary.” Now, from this language, it 1s
clear that a pardon may bs offered to an accomplice, that is to
one, as defined in the lst Clause, who was directly concerned
in the commission of the offences, provided only that he shall
not be the principal offender. 1 understand from this language
that o person supposed to be present and to have aided and
abetted the perpetration of the offence, may be pardoned for
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the purpose of being made a witness. "The degree of aid
supposed to be so afforded is not defined. This remains a
question of more or less. But at the same time the chief
offender may not be pardoned, and as the guilt of Tuckee is
not that o the principal or chief offender, it seems to mo that
the Mugistrate has not illegally exercised the discretion which
the luw vests in him. N

The questions involved in the pardons tendered to both
witnesses are of much general importance, and as I differ from
my colleagues on both, 1 think the trial should be referred to
the Court at large.

Mr. B. J. Colvin.—This case has been before three judges
of the Court. Messrs. Patton and Money agreed in rejecting
the evidence of Tuckee witness No. 2, inasmuch as he is a
prineipal in the murder while Mr. Patton did not agree with
Mr. Money that the evidence of Shookore witness No. 1, was
invalidated by its having been taken on oath by the Magistrate
after his confession. Mr. Sconce would not reject cithor wituess’s
evidence, and is of opinion that Shookore, had been properly
sworn,

First, as regards the evidence of Tuckee, I concur with Mr.
Sconce in admitting it according to the precedent dated 13th
April, 1849, in the case of Mottecoollah Sheikh and otheis, in
which it was laid down that the evidence of principal offenders
wis not by reason of their being =o, inadmissible. 'T'he exclu-
sion of principal offenders is thercin said to be a provision that
they should not escape justice by being made witnesses. The
exception is not to the testimony they may give as in itself
improper to be received wunder the law. Applying this
principle there is no reason why Tuckee’s evidence should be
excluded. Then asicgards that of Shookore, the Magistrate
with reference to Circular Order of 2nd January, 1854, erred in
recording his deposition on oath, but this was simply an
informality, and does not thereby make his deposition properly
recorded in the Sessions court inadmissible. 1 now proceed to
the case itsclf. d'he wmurder was first discovercd on the 12th
November, whén the body was in too decomposed a state for
examination. It was found in a narrow dark lane between
two golahs, and the immediate eause of its discovery was that
the witness Shookore was seen putting up mats at the end of
the lane which opened upon the thoroughfare and when asked
why, his reply was that there was a corpse there. It seems to
have been difficult to make out how death had been brought
about. Lhe darogah discovered what may be called an opening
in the throat, which he therefore supposed had been eut. The
next day the 13th an investigation of the spot was made and
marks of blood were discovered,  On that same day the prose-
cator, the brother of the deccased, who had been informed of
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1859.  the discovery of the body went to the thannah, and then
T Murch oL detailed a quarrel which had been between the prisoner, Talib
Areh =% and the deceased, and so laid the foundation of the charge
Case of  against him. The next day one Khedoo, who had been named
G;l;g]‘::m by the prosecutor, gave his confession before the darogah in
and another, Which he repeated the story of the quarrel and that ''alib and
others had not only theeatened, but had allowed they had done

for the deceased. Nothing further oceurred till the 18th, when

the darogah sent in Moozudin as implicated in the erime, but

the Magistrate did not regard him in that light, and made himn

a witness, as he also subsequently made Khedoo. The two
prisoners and the approver witnesses Shookore and Tuckee were

brought to the thannah on the 9th November, and on ths
following day the prisoner Talib and the witness Tuckeo were

sent to the Magistrate with their answers in denial of their

guilt, while on the same date the prisoncer Aseer Sheikh and

the witness Shookore were forwarded as confessing prisoners.

Tuckee maintained his innocence before the Magistrate on the

22nd November, but is said to have voluntarily offered on the

next day to disclose matters, which he did on that day, and the

result was that he and Shookore were made witnesses against

Talib and Aseeruddeen. It is neccssary to examine the evidenece

of the approver witnesses, aud in doing so, there are most
remarkable discrepancies; for instance before the Magistrato

Tuckee said he held the deceased’s hands while Shookore and

Aseer held his feet, but in the Sessious court he deposed that

the three held his hands and feet, but who held which, he could

not say ; again Shookore has consistently implicated Zakir as of

the party, while Tuckee has omitted all mention of his name.

This Zakir has also been named by Aseeruddeen in his confes-

sion, but Aseeruddeen has, with regard to Shookore, made very
different statements. To the police he stated that Shookore

assisted Zakir and Tuckee in holding deceased by his hands and

feet, but in the Magistrate’s court, he deposed that Zakir and

Tuckee alone held himn, while he and Shookore stood aloof.

There is also much difference of statement in the depositions

as to the weapon used by Talib. All accounts of the wit-

nesses agree that he threw a cloth over the deceased’s face

and threw him down, and while the others held him, Talib

is said, in some parls of the evidence, to have cut his throat

with a knife, while elsewhere the weapon is only spoken of as
supposed to have been a knife. Itis to be observed that the

time of perpetration of the deed was night, and the lane so

narrow and dark that the Magistrate represents that it is diffi-

cult to see from one end of it to the other, except in broad day

light. Now as a knife could not easily be discernible in such a

place at night, it follows that the witnesses who depose to its

use or to the use of something resembling a knife cannot but
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be supposed to speak vaguely. Then as regards the spot. The
murder is said to have been committed in a lane open at both
ends, at one end of which was a public privy fromn whence the
peonle using it could see down the lane. Dark as the lane was,
it was by the Magistrate’s description pervious to light in
the day time. How then did the body escape detection for
so many days. This circumstance makgs me very doubtful of
the evidence which says the murder was committed in the lane
und the body left there.

As against Talib I consider the evidence of the approvers
quite insullicient for conviction. The precedent of 13th April,
1849, enjoins that such testimony should be admitted with
cvery precaution that too mwich weight is not attached to it,
if unsupported, and Clause 2, Section 4, Regulation X. 1824,
enacts that in cases in which there may appear no prospect of
obtaining other evidence than the deposition of an accomplice
or uceessary, the offer of a parden is not to be sanctioned. It
is plain from this that corroboration of the approver’s evidence
is requived, whereas it is not only wanting here, but the evidence
is in itself open to grave suspicion. I would therefore acquit
Talib. Against Aseeruddeen besides the evidence of the approver
which 1 cannot eredit, there is his own confession, but although
he is proved to have given it {reely and voluntarily, it is to bo
considerced whether credit can be attached toit. I have already
pointed out a striking diserepancy between his two statements
regarding Shookore, and I think that the same objection applies
to its truth that does to the evidence of the approvers, that the
body of deceased if murdered in the lane and left there would
have been visible at an earlier date, and I doubt the truth of
the murder in the lane. 1 therefore cannot convict Asseerud-
deen even upon his own confession.

Atr. A. Sconce.—'The reasous which induce me to consider
the deposition of the witnesses Shookore and Tuckee to be
admissible as evidence, I need not now repeat. As to the
former I retain the opinion already expressed, that even under
the provisions of Regulation X. of 1824, his legal position as a
witness is not dtfected by the fact that the Magistrate who had
formally pardoned him, subsequently examined him on oath :
but I had not adverted to the course preseribed to Magistrates
in the Circular Order of 2ud January, 1854, and while 1 am
ready to accept the ruling therein laid down, that Magistrates
should abstain from examining on oath, persons whom they may
have pardoned with the view of obtaiming their evidence, it
nevertheless appears to me that an examination on oath, by a
Magistrate after pardon, does not affuet the legal competency,
as a witness before the Sessions Judge of the person examined.

Using then the depositions of Shookore and Tuckee as legal
evidence, [ conie to cousider its effect in substantiating the
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guilt of the prisoners under trial. What they severally say is
strictly this; Shookore, that I'uckee, Zakir and Asseer held the
hands and legs of the deceased while Talib cut his throat; and
Tuckee that he Shookors and Asseer held the deceased whilo
Talib cut his throat. So far then if the evidence of the two
eyc-witnesses wero unexceptionable and could be relied upon,
it would suffice to comwviet the prisoners. But the disclosures
of the witnesses were made after material delay and under
peculiar circumstances and being uncorroborated by other
evidence may not, it appears to me, be safely accepted.

Busseeruddeen the deceased, disappearcd on the evening of
the 6th November. His dead body was discovered on the 12th
November, in a narrow dark passage that runs between two
lime golahs situated between and at no great distance from his
own house and the house occupied by the prisoner and the two
approvers. On the 14th November one Khoodee told the
darogah that on Sunday the 7vh November he had heard from
Talib and Shookore that they had killed Bussceruddeen, but
nothing came of this information up to the 19th November,
and on this date, the Magistrate expressing his dissutisfaction
ab the result of the investigation directed another darogah to
co-operate in the enquiry with the first. Next day, that is on
the 20th November, Shookore admitted that he looked on while
Talib and others perpetrated the murder. On the same day
Tackee (having been arrested on the 19th) denied his guilt.
To the Magistrate on the 22nd November ho adhered to his
denial : but being again brought up on the 23rd, he declared it
to Dbe his wish to tell all he knew. On the 24th November,
both Shookore and Tuckee were pardoned by the Magistrate
and made witnesses,

The deposition of Shookore and Tuckee have received, as I
have said, no independent corroboration. We have indeed the
indication of the existence of other evidence. There is the
remarkable statement of Khedoo already adverted to, and of the
same character is a statement hy one Moizuddeen. Both said
that they had been told out and out by T'uckee that he had
killed Busseeruddeen: but the Sessions Judge declined to
examine these men, and their statements it appears to me, do
not bear upon the face of them, that degree of credibility which
might render it advisable to send back the proceedings for
further trial.

Under these circumstances, dealing with the evidence mainly
as against the principal criminal Lalib, it does not, I think,
warrant his conviction. In one important particular the
approvers differ. Shookore professes to have been a looker-on
aud no more, whereas ‘I'uckee asserts that Shookore took the
same part as he himself took in holding the deceased, but what
wainly affects the credibility of their testimony (they being
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either privy or accomplices in the erime) is the tardiness of
their disclosures and the apprehension raised that in the end
they spoke to save themselves at the expence of others. Indeed
it would seem to be against the policy of the law to accept the
simple accusatory testimony of an accomplice against his
associates. Clause 2, Section 4, Rezulation X. of 1824 declares
that a pardon should not be offered in cases in which there may
appear no prospect of obtaining other evidence than the deposi-
tion of an accomplice or accessary. Upon the whole then I am
of opinion that the prisoner Talib must be acquitted.

The.case of the prisoner Asseernddeen is different. Not that
the evidence of the approver-witnesses can be turned against
him any more than against Talib, but Asseeruddeen by his
attested confessions, delivered both before the police and Magis-
trate, admitted his privity to this crime. About 11 ab night,
he said, Talib called Tuckee, Zakir, Shookore and himself.
They three first went out of the house, he followed, and while
he stood four yards off, he saw Talib cut Busseeruddeen’s throat
while the others held him. Upon this confession, [ would
convict Asseeruddeen of privity to the murder, and sentence
him as proposed by Mr. Money.

In disposing of this case, the question presented itself
whether, as suggested by Mr. Patton, it was competent to this
Court to quash the pardon offered to Tuckee by the Magistrate
and leave him for trial under his own confession previously
delivered, but it is now too late. No doubt Clause 3, Section 5,
Regulation X. of 1824, empowers this Court to annul the
tender of pardon made by a Magistrate, if it should have been
granted on insufficient grounds; but this provision appears to
be limited to a revision of a Magistrate’s proceedings before
trial; and after the approver has been examined at the trial, 1
think it mnust be concluded from Clause 1, of the same Section
that he can be himselftried only, if it be shown in evidence that
the approver has wiltully concealed essential facts or given false
evidence against an innocent person. It is possibly to be
regretted that the Magistrate should have pardoned Tuckee :
by his own confussion, he, an active accomnplice in the murder
might have been convicted, but at this stage of the proceedings
hie must benefit by the pardon conferred on him.

Mr. O. B. Trevor.—This case has been referred to three Judges
at the instance of Mr. Scozce, in consequence of a ditference
of opinion expressed by the two Judges who first heard the
case as to the admissibility of a portion of the evidence for the
prosecution, and his own difference from both of them on the
same points.

1t appears that the witness No. 1, Shookore Garecwan and
witness No. 2, 'I'uckee Garcewan confessed before the Magis-
trate to having Leen concerncd, to a greater or lesser estent,
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in the murder of a person named Busseeruddeen. A pardon
was subsequently tendered to them and they gave their deposi-
tions accordingly.

In the confession made by Tuckee, witniss No 2, he
acknowledged that he held the hands, and Shookore and
Asseeruddeen, pri-oner No. 2, the feet of the deceased, whilst
T'alib, prisoner No. 1, sitting upon his breast, cut his throat.
In other words, he acknowledges that he was a principal in
the murder of Bussceruddeen deceased. Messrs. Money and
Patton consequently held that he was not a person to whom,
under Regulation X. of 1824, Section 3, a pardon could be
legally tendered and that his evidence was inadmissible.

In the confession made by Shookore, witness No. 1, he states
that Zukir, Tuckee, and Asseeruddecn prisoner No. 2, carried
deceased in their arms into a narrow gully and threw him down
there, and that 'I'alib, prisoner No. 1, sat on his breast and with
some instrument or other cut ltis throat, and that he, Shookore,
saw this, standing about five or six cubits off. After making
this confession, his deposition was taken by the Magi~trate on
oath. Both Messrs. Patton and Money ave of opinion that
this person was a fit objeet for a pardon. Mr. Moncy, however,
considered that by the taking of his evidence on oath by the
Magistrate in contravention of Section 8, Regulation X. of
1824, his evidence before the Sessions court was invalidated,
whereas Mr. Patton considered that the mere informality
committed by the Magistrate did not render his evidence of no
effect.

Mr. Sconce was of opinion that the guilt of Tuckee, as
disclosed in his own confession, was not that of the principal
or chief offender, and therefore the Magistrate in tendering
himn a pardon and making him a witness had not illegally
exercised the discretion which the law vests in him, and also
that, in taking the evidence of Shookore upon oath the Magis-
trate had not acted illegally. Mr, Sconce would therefore accept
the evidence of both witnesses. As, however, the questions
raised are of importance, and difference of opinion existed on
them, the case was referred to a full bench of three judges in
order that vhe points might be authoritatively deterinined and
the whole case heard by three judges.

Under the opinion expressed by them, Mr. Money would
release prisoner No. 1, there being no evidence againgt him,
and would find Asseeruddeen prisoner No, 2, guilty of privity
to the murder of Busseeruddeen on lhis own econfession, and
Mr. Patton would anuul the proceedings held and the order
passed by the Magistrate as to witness No. 2, and would direct
his committal for trial on the charge of wilful murder, and he
would remand the case in order that certain evidence, which
the judge had omitted to take, might be recorded.
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Looking first, to the case of Tuckee, witness No. 2, it seems
to me clear that he should not have had a pardon tendered to
him. His confession makes him neither a simple accomplice
nor accessary in the murder of the deceased Busseeruddeen,
but a principal. He held the hands whilst another cut his
throat he was legally as much a principal as Talib, and therefore
he is clearly, under the words of Sectiox 3 of Reg. X. of 1824,
one to whom, as a general rule, a pardon should not have been
tendered.

But granting that he is a person to whom a pardon shounld
not have been offered under the law above cited, still when
such a pardon has been tendered, then his evidence is not, for
that reason, inadmissible. *As remarked by this Court in the
case of Motecoollah Sheikh and others.* “'I'he excluson of

. principal offenders in Sections 3
o:tyd;:r?e' l;I;z:‘amut Adawlut Re- 3,4 4, appears to be a provision
poris, pag ’ that such persons should not
escape justice by being admitted witnesses, the exception is mot
to the testimony they may give as in itself improper to be received
under the law. Such testimony, however, is open to the greatest
suspicion and should be admitted with every precaution ; that
too much weight is not attached to it, if unsupported.” The
tendering of a pardon to a principal is in short one of those acts
which should not be done, but which, being done, stands good,
and which at the same time, in order to be safely acted upon,
requires an unusual amount of confirmation and support from
other quarters. Under this view, it appears to me that the
evidence of Tuckee is admissible in the present case.

Turning to the case of Shookore, witness No. 1, it appears
that his confession made him only an accomplice. He was,
therefore, clearly a person to whom a tender of pardon could
properly be made. 1t has been suggested, however, that inas-
much as the Magistrate has taken his deposition ou oath, his
evidence has become inadmissible.

Authority and reason, it appears to me, both concur in show-
ing that the Magistrate, in taking his deposition on oath, acted
erroneously. “I'he authority is the Circular of this Court, dated
2nd January, 1854, wherein it is ruled that as examination by a
Magistrate of a prisoner to whom pardon has been tendered,
must be taken without oath, and that a Sessions Judge alone is
competent to reccive the evidence so tendered on oath, and to
order the commitroent of the prisoner, if he fail to fulfil the
conditions of pardon; and reason points the same way, for the
condition of the pardon being the giving full and true informa-
tion on oath before the Sessions court,the offences in which
pardon can, under Regulation X. of 1824, be offered all being
cognizable in that court alone, it would be premature to bind
the party by his oath before the Magistrate, and thus te inter-
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fere with the condition on which alone a pardon was tendered ;
noreover, by such interference, the free action of the Sessions
court against him would be impeded, should the condition not
be strictly fulfilled by him, for it would be difficult for the
Sessions judge to order the commitment of the prisoner for the
crime regarding which he conditioned to give evidence before
him, if his deposition oa oath had been already taken by the
Magistrate ; though, doubtless, under these circumstances,
according to the law current in the Mofussil be might be
committed for perjury.

The distinction taken by Mr. Seonce in his note of the 28th
January as to the subjects to which Clauses 1 and 2, and Clauscs
4 and 5 of Section 3, RegulationsX. of 1824, severally, refer,
seemns to me tu be sound, and in his remarks regarding the
fact of the modification of this law made by Section 7, Regulation
1. of 1829, I entirely coincide ; but it appears to me that the
words “in the first instance,” a'they occur in the 5th clause
of Section 3, Regulation X. of 1824, were used in opposition to
the examination of the witness, in the second instance before the
Sessions Court, and not to a second examination on oath which
might take place before the Magistrate alter the superintena
dent’s sanction to making the party a witness had been
received ; and it so, they, notwithstanding the modification of
the law which has taken place, as to the necessity of the
sanction of the superintendent of police, afford no ground for
the doctrine that a Magistrate can at the present day legally
take the deposition of a party to whom a pardon bas becn
tendered under Regulation X. of 1824, on oath, as he would
that of any other ordinary witness.

But though the deposition of a prisoner to whom a pardon
has been tendered should by the Magistrate be taken without
oath,its being taken with oath cannot vitiate it. The testimony,
irrespective of the oath, is there, and the condition on which
the pardon is tendered stands also; if the party acts up to
these conditions whether the deposition has been tuken by
the Magistrate on oath or not becomes immateuial : if he does
not fulfil them, difficulty may, as before observed,’ oceur in the
action of the Sessions Court towards him, under Section 6 of Re-
gulation X. of 1824 ; but that difficulty is quite unconneeted with
the receipt of his evidence by the Sessions Court which should
record and consider it, irrespective of an erroneous act commit-
ted by the Magistrate. 1t appears to me, therefore, for the
above reason, that the evidence of Shookore, witness No. 1is in
the present casc admissible,

1 now proceed to a consideration of the merits of the case.
The corpse of the deceased was found on the 12th November
in a narrow passage between some salt golahs, having at one
end the public road and the house in which the witnesses
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Tuckee and Shookore and the prisoners Talib and Assceruddeen
resided and at the other a public privy. The alleged immedi-
ate cause of the discovery of the corpse was the act of the
witness Shookore who was observed on the above date, putting
up a mab at the end of the passage and who, when asked why
he was so acting, said, there was a corpse in the passage and
that he was putting up the mat to ward off the stench arising
from it.

Information was then given to the police and on the 12th
and 13th November two different inquests were held ; the first
had reference simply to the appearance of the body, and the
second to the appearance of the spot in which the body was
found. The body was in such a forward state of decownposi-
tion that no post morfem examination could be held by the
Civil Surgeon. The Darogah, however, reported that there
was an aperture in the throat, and much blood all about and on
the mat wall of the golahs on éither side of the lane in which
the corpse was found. The brother of the deceased, Nusscor-
oodeen, recognized the corpse as that of his brother Busseer-
oodeen, who had been mis«ing for six days previously, and for
whom he had made a {ruitless search. He then entered into
a lengthy statement of the feud which existed between his
brother and the prisoner Talib, and states his conviction that
he had been murdered by him.

On the 14th November, the statement of one Khedoo was
given. Hoe stated all the circumstances of the quarrel between
Talib and the deceased, according to which statement their
caste-fellows generally scem to have counsidered Talib in the
right ; that filteen or sixteen days previously T'alib had comne and
remained with Tuckee and Shookore who with Asseeroo-
deen, the prisoner No. 2, live together in a house facing the
narrow passage in which the corpse was found ; that twelve or
thirtcen days ago he was going to the ghat and saw Shookore,
Asseeroodeen, Tuckee, Zakir, and Talib in consultation ; that
at first, they said nothing ; but on his remarking that he was
not a stranger, fhey said the deceased was a bad one and they
would scrve Him out; that tive or six days afterwards Talib and
Shookore told him that they had done for the deceased.

‘This man was sent in and made a witness by the Magistrate on
the 4th November, and he gave a deposition, repeating the facts
which he had detailed before the police ; but though his name
is in the calendar and his evidence considered by the commit-
ting ofticer to be of considerable moment, I do not find that his
deposition was taken by the Bessions Judge.

On the 18th November, Moizuddeen gave to the police,
evideuce very much to the same effect with that of Khedoo,
he was apparently sent up by the Magistrate to the Sessions
Judge. His evidence, though s corroboratory it was very wate-
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rial, has not been taken by the Sessions Judge. On the 19th

* November, the Magistrate ordered a new Darogah to proceed

to the spot, the neghgence ol the Chowkeedar to be enquired
into, and he directed that a reward of 200 Rupees should be
offered to any one giving information leading to a conviction
ab the Sessions.

On thie 19th Novembgr, Talib, prisoner No. 1, Assceroodeen,
prisoner No. 2, and Shookore were arrested, and Talib and
Tuckee were sent in to the Magistrate. They, on the 20th
November, before the Magistrate, denied all knowledge and
complicity in the erime; but, subsequently, that is, on the
22ud  November, Tuckee, though under what circumstances
does not clearly appear, then expressed a wish to say something
more and made a confession, on which a conditional pardon was
tendered to him and he was made a witness on the 24th
November.

On the 20th November, Shoolore confessed before the police
to his complicity in the murder. He was on that day sent
in, and repeated his confession and was made a witness by the
Magistrate on the 24th November. Asseeroodeen was arrested
on the 19th Novewmber, confessed before the police on the 20th
November, and before the Magistrate on the same date.

From the above statement, it appears that the case entirely
rests upon the evidence of Tuckee and Shookore. Conse-
quently, it is of importance to consider the nature of their
statements before the Sessions Judge. "Tuckee on the 3rd
December, after detailing the enmity which existed between
Talib and the deceased, deposed that, in the month of Kartick,
Buseeroodeen, whether drunk or not he knew not; came near
his house about 10 or 11 o’clock P. M. he was alone, going to
the North-west; that Talib coming froin some place or other
threw either his own or the cloth of the deceased over his
mouth ; that Talib making a noise with his throat, he, Shoo-
kore, and Asseeroodeen, came out and seized hold of Buseeroo-
deen and carried him into the passage between the golahs and
threw him on the ground; that in ‘L'alib’s hapd there was a
knife with which he struck a blow on the throat of the de-
ceased ; that they then seized his hands and feet, but who seized
the hands and who the feet deponent does not remember.
Talib drew the knife across the throat of deceased; that the
deceased had no power to say anything; that after his death
witness, Shookore, Asseeruddeen and Talib washed in the tank
and witness presumes that Talib threw the knife into the tank ;
that they then all went home; that that night Talib remained
in his, withess’s house, and in the morning went away ; that the
corpse remuined uncovered with clothes ; that from the place
in which the corpse was, the road can be secn about twenty cubits
distant ; whether people going to the public privy could see tho
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corpse or not he is unable to say; that he, Shookore, and
Assecruddeen had consulted five or six days previously that
they should kill Busseeruddeen, and Talib said, When I make
a noisc, do you come, Talib went away at evening time on the
day of the murder ; where he went witness knows not.

.On turning to his previous statement Lefore the M agistrate
yvlth a view of testing the credibility of,that made to the judge,
1t appears that he then confessed clearly to having secized the
hands of the deceased whilst Talib cut his throat. On other
points the statements are much to the same effect.

The witness No. 1, Shookore, deposed before the Sessions
judge, that he and Assceruddeen and Tuckee witness No. 2,
livein the same house; that on returning from Balliaghatta,
he saw that “I'alib was remaining in their house ; that he saw
Talib, Asseeruddeen, Tuckee and Zakir, two or three days
consulling together and asked them what they were talking
about and they said, You aresa child; what do you know ?
that one day they agreed that if they could do for Busseeruddeen
the case then pending would succeed ; that about seven or eight
days afterwards a5 evening time he, witness, was feeding his
cattle before his house and Buseeroodeen came along the road
and weunt towards the west; that Talib followed hiw, but
nothing was in Talib’s hand ; that subsequently, about 11 or
113 ». M. he, Tuckee, Asseeroodeen, and Zakir, having eaten,
were sitting, when Buseeroodeen first, and afterwirds Talib, came
past ; that Talib made a noise with his throat, but Busseerud-
deen, deceased, did not know that Talib was [ollowing hiw;
that Asseeruddeen, Tuckee, and Zakir hearing Talib’s noise
went out and he followed to sce where they went ; that he saw
Talib throw a cloth over the mouth of the deceased and they
dragged him into a passage between the golaks ; that he, wituess,
then said, What are you doing ? that Talib said, Hold your tongue,
if you speak I will accuse you of the murder and cause you to
be hung ; that afterwards %‘uckee and Zakir scized his feet and
Asseeruddeen deceased’s hands and placed them on his breast ;
that Talib then applied an instrument to his throat and killed
him, whether & knife or not, witness canuot say ; that he wens
home and the others went towards the tank ; that five or six
days afterwards the body was discovered ; that there are many
houses on all sides of the place in which the corpse was discovered,
and the public road was only twenty or twenty-five cubits distant.
No people go up the passage, nor was the place where the corpse
fell, visible from the road, but it was from the public privy ; that
he stood five or six cubits off whilst deccased was murdered, the
night was dark; that a bad smell arose and a man from the
eastern districts seeing the corpse told hin to put up some
mats, which he did.

On comparing these statements with those made by him,
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before the Magistrate and the police, it appears that, before the
last authorities, the witness had stated that the day after the
murder he was speaking to Khedoo, the witness, when Talib
then going by said, We have served out the sala ; that Talib,
and Shookore, and Asseeruddeen and Zakir told him thatif he
said anything he would be hung, but as Khedoo and Moizudin
have spoken, he also has.broken silence.

The prisoner Talib pleads not guilty. He acknowledges that
he has had a quarrel with the deceased, but denies all knowledge
of his murder, he calls no witnesscs.

The prisoner Assecruddeen before the police and the Magis-
trate confessed to having witnessed the murder of the deceased
by Talib, Tuckee, Shookore, and Zakir, but alleges that he took
no part himsclf in it.  Witnesses have appeared to prove that
these confessions are voluntary. Before the Sessions Court,
Assecroodeen pleads not guilty. He calls no witnesses.

Besides the evidence of Tuckee and Shookore, above detailed,
there is none in any way connecting the prisoners at the bar
with the murder of the deccased. It is unnecessary, therefore,
to notice the depositions of other parties. Looking to these
depositions, it seems to me that, granting even that they were
worthy of credit, it would not be in accordance with the
principle laid down in the case of Moteeoollah Sheikh Sirdar and
others, above cited, to found a conviction on evidence of such
nature, unless it were strongly confirmed and corroborated, not
in the degree in which the evidence of mere accomplices must,
according to the law of evidence, and impliedly under Clause
2, Section 4 of Regulation X. of 1824, be corroborated, but in
some higher and especial degree. Moreover, relying upon
these depositions, it might be a question whether the case
should not be remanded to the Judge in order that, as proposed
by Mr. Patton, the evidence of Khedoo and Moizuddeen, whose
names are entered in the Magistrate’s calendar, should be taken
with a view of obtaining that corroboration; but, under the
unfavorable view of the depositions taken by me, such a course
becomes unnecessary, for, on the supposition that the above
named parties, KKhedoo and Moizuddeen, deposed exactly as
they had before the police, the evidence would not, to my
mind, be sufficient for convietion.

It will be observed from the statement given above, that
though the police, through the evidence of Khedoo, are represent-
ed to have obtained a clue to the murderers of the decensed
on the 14th November, that was not quickly followed up. In
short, for five days nothing material was done, and so satisfied
was the Magistrate that the enquiry had miscarried, that he
sent a second Darogah to assist in the investigation. This
delay, sceing that none of the parties named by Khedoo ab-
sconded or attempted to abscond, is not satisfactorily accounted
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for and throws a suspicion over the proceedings of the police.
This suspicion arising from the conduct of the police is not
lessened when considering the nature of the statements made
by the parties who have been made witnesses in the case. There
are discrepancies in their evidence as to the part taken by each
accomplice in the crime and also as to the names of those
concerned, but these seem to me to be of lesser moment than
the improbabilities arising from the ehtire statements them-
selves. That T'alib may have had a hand in the murder of the
deceased is possible, but that it was committed in the mode de-
scribed in the depositions of the witnesses, seems to me most
tmprobable. 'The witnesses and prisoners had all an enmity
with the deccased, but egpecially Talib. This persou, it is
represented, came to reside with the witnesses and the prisoner
No. 2, they consult regarding the murder of the deceased, but
regarding the mode in which it is to be effected, nothing is
stated, nor are any details of,the consultation given. It is
simply arranged that when they hear a noise from Talib they
are to assist, The deceased, some days after, at evening, passes
the house in which they reside, Talib following him ; they both
return at 11 or 114 ». M. Talib, still, unknown to the deceased,
following him. Talib gives the required signal. 'They all rush
out and assist in forcing him into a narrow passage where Talib,
with some instrument, the exact nature of which is unknown
to any one cxcept Tuckee, cuts his throat. The place in which
the murder was committed is only twenty cubits from the public
road and the house in which the prisoncrs and witnesses live, and
is visible from a public privy. Nevertheless, the corpse is allowed
to remain there. After six days the smell becomes so offen-
sive that one of the witnesses, an accomplice in the crime,
Shookore, put up mats with a view of preventing it extend-
ing to the public road ; the corpse is then identified as that of
Busseeroodeen.

The improbabilities of the whole story seem to me to be
glaring. Moreover, if the parties concerned had opportunity
unmolested to murder the deceased, they had opportunity also
to remove the body, at least to some spot more distant from
their own house and less exposed than it was to the view of the
frequenters of the public privy, and, acting on the instinct of
self-preservation, they would have done so. Again, with what
instrument the murder was committed, and whence 1'alib
procured it, is not clear, and the rest of the evidence is of the
character which we so often meet with in the so-called con-
fessions in this country.

Altogether, it appears to me that the statemenis of the
witnesses are, for the rcasons above given, not entitled to any
eredit. I would, therefore, acquit the prisoner Talib and would
direct his immediate releasc.
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The prisoner No. 2, Asseroodeen confessed both Leflore the
police and the Magistrate, but [ do not credit the confession.
Looling to dates it appears to me that it was made with a view
to his being made a witness, and considering the lesser extent
of guilt to which he conlessed, when compared with the con-
fessions ot both Tuckee and Shookore, it does not appear clear
why a pardon was not gxtended to him rather than to them.
Be that as it may, discrediting the truth of the substance of
his confession I would acquit him and would direet his imme-
diate relcase.

Alr. G. Lock.—This case has been sent to me to determine
whether the prisoner, Asseeroodeen, should be convieted of privity
to the murder of Busseeroodeen Gawreewan, the prineipal, Talib,
having been acquitted for want of proof. It must be premised
that there is no cvidence against the prisoner, but his own con-
fession to the Darogah, on the 20th November last, repeated
on the same day to the Magistrate, for the evidence of the
accomplices has been rejected by this Court as unworthy of
credit. It rernains, therefore, to be seen whether there is any-
thing in the record of the police proceedings sufficient to
warrant suspicion as to thebond fides of the prisoner’s con-
fession, and whether, supposing it o have been made without
compulsion, the confession can be accepted as containing a true
statement of what occurred.

The murder is supposed to have been committed on the 6th
November, 1858, for, from the cvening of that date, Busseeroo-
deen was missed. On the 12th Idem, Nussceroodeen, his
brother, reported to the Darogah that his body had been
discovered in the gully between the lime golahs belonging to
Joy Gobind and Madhub Roy. On the 13th the Darogah,
taking advantage of the day-light, made a more careful survey
of the place where the body was found than had been done by
the jemadar on the previous day, and observing marks of blood
on the golaks on either side and above the place where the body
lay, concluded that the murder had been committed on the spot
where the body was discovered and having ascertained that
there had been a dispute between the deceased and Talib about
a cart and bullocks, and that Shookore, with whom Talib had
lately lodged, had been seen the previous morning endeavouring
to close the entrance of the gully with a mat, and finding a
cloth spotted, as was supposed, with blood, in Shookore’s house
the darogah arrested 'T'alib, Shookore, and other two resi-
dents in the same house, viz. Asseeruddeen and Tuckee.
The Darogah continued his eunquiries on the 13th and 14th,
and on the 15th reported that owing to the police it was
difficult to proceed with the enquiry and that as there would
be some delay in obtaining sufficient proof against the suspected
persons, and the period of forty-eight hours,allowed by law for the
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detention by the police of parties charged with felonies, having
nearly expired, he had put the prisoners on security.

Among the witnesses examined by the darogah on the 13th
November were the Peadan who was deputed to serve a
summons on Busseeruddeen in the complaint brought against
him in the Magistrate’s court by 'T'alib for forcibly taking away
the cart and bullocks, and the Mookhtear employed by Talib
tolool after the case. The latter indicated that one Khedoo
Goladar a relative of Talib’s, was the chief person in carrying
on the case against Bussceruddeeen, and on 14th ho was
examined by the darogah, to whom he admitted that Talib had
informed him of the murder of Busseerudeen, and this confes-
sary added further that he had scen Talib, Shookore, Assecrud-
decn, and Tuckee in consultation as to the making away with
the deceased. On 1Gth and 17th, the darogah submitted further
reports as to the progress of the investigation, and from infor-
mation obtained fromn Esan Chtickerbuttee on the latter date,
the darogah sent for and examined Moizuddeen who had been
surety for a loan for Rupees 16, which Talib had borrowed from
Esan Chuckerbuttee to pay for the bullocks and cart purchased
by him from the deceased. Moizaddeen, after relating the story
of the dispute between Talib and deceased, admitted that Talib
had informed him that he, with the assistance of Shookore,
Tuckee and Asseeruddeen had murdered Busseeruddeen, and
where they committed the deed. The examinent did not ask
nor did Talib inform him with what instryment the murder was
committed or how they had disposed of the body. On the
18th the darogah sent in Moizaddeen with his statement, and
on the 19th reported that the jemadar of pharee Sealdah had
apprehended the prisoners, Talib, Tuckee, Shookore, and Asscer-
uddeen, and on 10th Idem he forwarded them to tho Magistrate,
the prisoners Shookore and Assecruddeen having confessed their
guilt implicating Talib and Tuckee, while the prisoners Talib
and Tuckee denied the charge, as did also Zakir who was
apprehended on the 20th and forwarded with the other prisouers.

Nothing objegbionable can at first sight be observed in these
papers, the enfuiry scems to have been conducted properly
and lairly, nor do the prisoners at any stage of the proceedings
complain of ill-treatment on the part of the police. 1t may, how-
ever, be remarked that though the darogah, in his report of 18th
November, 1858, states that he has put the accused in security.
He never mentions the person who became surety for them, nor
has he forwarded the security bond, which should have been
talen, if they were so released. Again, in his report of 20th
idem, he states that the jemadar had apprehended the accused
and sent themn to the thannah. Had they been on security,
why was the surety not required to produce them, and how is it
that no mention of the surety is made ? This omission, in the
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absence of any complaint on the part of the prisoners, though
perhaps of itself insufficient to vitiate the darogah’s proceedings
raises a suspicion that the acecused were not really released on se-
curity and the experience of every one,who has been a Magistrate,
will testify that the statements in a darogah’s report, however
fair in appearance, can seldom be relied on.

The confession madg to the darogah on the 20th November,
repeated on the same date to the Magistrate, almost in the
same words, gives an account of the dispute between Busseerud-
deen the deceased, and Talib regarding the cart and bullocks,
the award of the arbitrators, the non-compliance of Busseerud-
deen with that award, the charge brought by Talib in the
fouzdaree court against him, and then before any orders in
that case adverse to Talib had been passed, the murder of
Busseeruddeen by ‘l'alib, Tuckee, Zakir and Shookore, to which
the prisoner confessses that he was an eye-witness; but denies
having been actively engaged in perpetrating the crime. He
denies also any participation in any consultation previous to the
murder, and assigns as the reason for making his present con-
fession that Khedoo, Goldar, Moizuddeen, and Shookore had
already stated what they kuew and, therefore, he also stated
what he knew, though after the murder he had been threatened
by the murderers and enjoined by them to keep silence.

This confession of privity to the murder was voluntarily
made as far as we can sce by the prisoner to the darogah and
repeated to the Magistrate. It was recorded by the darogah
at 10 or 11 A. M. of the 20th November, and repeated to the
Magistrate between 2 and 4 . M of the same date, and had
there not been that flaw iu the darogah’s proceedings which
I have pointed out, I should have had little hesitation in accept-
ing the confession as voluntarily made and containing a true,
though somewhat imperfect, narrrative of the facts attending
the murder. As, however, owing to the above circumstance,
a suspicion as to the fairness of the darogah’s proceedings arises
in my mind, I would give the prisoner the benefit of the doubt

aud acquit him.
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Present:
E. A. SAMULELLS, Esq., Oficiating Judge.

Mr. T. B. O’LOUGHLIN axp GOVERNMENT
versus .
A. ¥. RAZET. Patua.

CrrMe CHArGED. —Embezzlement, in having fraudulently 1850,
appropriated Rs. 5,329-14-1, belonging to the East India-
Railway Company under whom he was employed, is as much March 25,
as he the prisoner, an Inspector under Mr. Palin, resident Case of
Kngineer of the said Company at Patna, being by virtue of his A. F. Razer.
office entrusted with cash Rupees 10,000, which he received on .
various dates for the purpose of purchasing and collecting The g’c‘;_':::;
firewood, &c. on account of the $aid Company, did fraudulently ;. employ
appropriate the above suin of Rs. 5,329-14-1, to himself; 2nd of t}e Railway
count, theft of the aforesaid sum of Rs. 5,329-14-1. Company, was
CrIME ESTABLISHED.—Asin the first count of crime charged. charged = with
Committing Officer.—Syud Azeemooddeen Hosein, Deputy ::;Ee"”'ol}“gn;'
Mugistrate of the city of Patna. 5329  whicls
Tried before Mr. R. Scott, Sessions Judge of Patna, onud been en-
the 6th December, 1858. trusted to him
Remarks by the Sessions Judge.—The prisoner Razet is by bisemploy-
committed for trial on the counts specified in column 9. The '”:si‘"'glf‘“ p:]t: :
casc for the prosecution may be briefly stated as follows. }c)hnsing };iw-
The Patna Division of the East India Railway Company wood. Thero
line is divided into three Scctions; an assistant Engineer isin was no direct
charge of each section, and a resident Engincer, Mr. Palin, has, evidenco  of
under his control, the whole division. :‘;;‘“Pp'l"ff"“'
. . n and it was
The prisoner was employed by the E. I. Railway Company songht to es-
under Mr. Palin for the purpose of procuring fuel for the use of tablish  the
the brick fields of the three divisions. Hedrew from Mr. Ialin chargebyprov-
whatever sums he required for the purchase of the fuel and e “"‘{9 dt]ll'?
supplied the fuel ab the ghauts or at the brick field to the ovpoy T
assistant enginéer. In this way, during the mouths of February, company by
March and April, 1858, he drew the sum of Rs. 10,000, and in the the prisoner
accounts which he furnished to Mr. Palin, this sum in various was a much
items was accounted for as given in advances to native contrac- 95"-'11101]‘ quﬂll:
tors and held as an inefficient balance. In the month of Apnl, f::ﬁ ";“:;‘r ol
Mr. Palin had reason to suspect that the fuel for which the " i1 1is Efw_
alleged advance had been made had not been supplied, he then counts.
called on the prisoner to balance his accounts and made over The quanti-
the whole for investigation to Mr, Loughlin. ty of wood de-
Mr. Loughlin found on examination that the Assistant livered  was
. . . computed by
Engineer of the Patna section had only received about 27,000 4o number of
maunds of wood, whereas the prisoner alleged that he had bricks which
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1859.  delivered 60,923 maunds upon which he instituted the present

Marh 25, proceedings. .
. The prisoner pleaded not guilty, and was defended by Mr.

Case of  Norris. The case was tried before n jury of three English

A.F. RAZET. gontlemen, Mr. Sterndale, Captain Adlam and Mr. Sterndale,
unior.

::‘lie evi};gzﬁ:‘] The chief evidence on which the prosecution is based is the
was given that evidence of Mr. Quill, Assistant Engineer of the Patna Section.
no large quan- He states that he received wood at the ghaut, and at the brick-
]t::ze cﬁ?:ﬂ field all through February, March and April. Up to the Gth of
stolen  from AFril he received it as it was delivered without weighment or
the brickfield. chulan, after that date he commenced weighing. On the closing
As however it of the account he found that within the three months he had
appeared ob- hurnt twelve lakhs of bricks, that the usual allowance made by
vious that the i3 o vernment was 1,700 maunds per lakh; that he had himself twice
wood  might . . . .
have beeu ap- made the experiment and found it required 1,750 maunds per
propriated or lakh, and that allowing 2,000anaunds per lakh he gave margin
withheld by sullicient to ensure the correctness of his allegations.
other partics,  He stated further that he was in the habit of constantly
and the prose- yigiting the brick fields ; that onc of his Inspectors lived there
3::‘1%2” (zlvlld and that the wood stacks were under charge of chowhecdars, it
not carry the Was therefore impossible that robbery on an extensive scule
case at most could have been carried on without his knowledge.
beyond mnon-  The prisoner pleaded first that he had paid the money drawn
delivery of the fo, My, Palin to native contractors, and secondly that he had

:{;oil’efm::]];ﬁz received and delivered fuel as per his accounts to the Assistant

adduced eatis- Engineer. .
factory evi- In proof of the first plea, he brought certain contractors to
dence of the depose to having received advances and supplied the fuel. In
f?’rect"‘”’ tOf proof of the second he summoned Mr. Palin and some other
l:;’w::‘;%‘;'l:i:: witnesses and pleaded that the proof as against him was
ted and the deﬁcwn.t. L ] .
order of the 'I'he jury, after close examination of the papers and after being
court  below addressed by the prisoner’s counsel were unanimous in return-
thh-tod ll]'.”d ing a verdict of guilty on the first count of the indictinent.
o eeversed. _In stating my rcasons for considering the verdict correct, it
- will be necessary for me to advert to the pleas raised by the
The pre . k v :

sumption  defendant’s counscl and which will be found in extenso on the
which the record.
S(‘i”"t"ifcw."’ The first plea is, that the account had been passed by Mr.
?wipfocllow ne- Lalin and could not now be impugned. The account between
cessarily from Mr. Palin and Razet was quite apart from the deliveiing of
the premises, fuel, it showed on the one hand sums drawn by Razet from Mr.
and wherothe Palin, and on the other sheet advances alleged to have been
prisoner £370 given to native contractors by the prisoner for the supply of
n AT 2% fuel. Mr. Palin found his advances to Razet correctly entored
count of the .
money ho haa and had no reason to believe that he (Razet) had not advanced

received it was these sums to native contractors, but those advaunces to contrac-
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tors were on Razet’s responsibility and appeared in his inefficient 1859.
Lalance till the account should be finally adjusted, when the o
advances of Mr. Palin would be squared and written off on the Mareh 2.
receipts of the Assistant Engincers of fuel in full for the amount Case of
advanced. Had Mr. Palin signed a balanee account, the plea A- F- Razsr.
would be good. As it is, he does not impugn these accounts. ;. 1o vrose-
Hle admits that the sums drawn by Laget are correctly stated, cutor (,olpmvc
and he has signed no account shewing that fuel has been sup- tho  account
plied in satisfaction of these sums. That Razet should false.
advance to native contractors for fuel was correct and business-
like, but that gave him no quittance for these rums.
Second plea, that there was no {raudulent application of the
money. .
’1‘hibs opens the question whether the money had been advanced
by prisoner to native contractors or not, and I must say that
the evidence on this point is highly unsatisfactory. He calls
Susseebhoosun to depose to having received upwards of 8,000
Rs. 'The witness does so depose, but he fails completely to shew
how it was in his power to supply wood to that value, ho
deposes that he bought orchards, these purchases were verbal
transactions, he cannot state the names of the orchards, the
names of the owners, or the prices that he paid. He is a man
without ostensible means of livelihood, and has undoubtedly
been employed by the prisoner to colleet wood for him. It
would be iwmpossivle to state the nature of the transactious
which have taken place between thew, but I certainly do not
believe that he supplied fuel to the amount which he deposes
that he did do, had he done so, the fucl would have been forth-
coming. 'The third plea is, that Messrs. Allan and Purcell who
took necessary precautions, had no cause of complaint and were
not cheated.
This plea is not borne out by the record as Mr. Allan
deposes not only to short delivery, but to the prisoner’s weights
being ineorrect in favor of the prisoner. Where proper checks are
held, embezzlement is prevented, and for a wan’s own security
he will have recourse to them, but embezzlement is, per se, penal,
to protect the’ s‘imple agaiust the knave, as highway robbery 1»
to protect the weak against the strong, nor would it be a plea
in lavor of a foot pad that if his victim did not take the precau-
tion of travelling armed, he must abide the consequences of his
own neglect. ’
With regard to the fourth plea, all evidence in the cases of
this naturc must be, to a certain extent, conjectural. In this case
either the wood was delivered in full and consumed, or made
away with after delivery, or the wood was not delivered.
There is direet evidence that it was not made away with,
but as it was not weighed it is pleaded that the evidence
regarding the consumption is  conjectural. The conjecturs
VOL. 1X, L
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however amounts to moral certainty, that if a lakh can be burnt
by amounts varying from 12 to 1750 maunds, 60,990 maunds
could not have been consumed on 12 lakhs, nor can I believe
that 45,000 were pilfered in six weeks.

The 5th plea regards the evidence of contractors and the
chulans made by the prisoner’s peons, had such evidence been
trustworthy, the prisoner would have been in a very different
position, but I reject it in tofo.

With regard to the Gth plea, the complaint about Bhatoo
was made in the month of May after the deficiency had been
discovered.

I consider it proved, that the prisoner took advantage of the
negligence of his employers and of the contidence reposed in
his integrity, to embezzle certain sums of money which he was
permitted to draw for the purpose of purchasing fuel.

The prioner is a conviet undergoing sentence of imprison-
ment for three years for burglarious thelt committed in jail.
1 sentence him to three years’ imprisonment from the date of
his release on expiry of his former sentence and to pay a fine
of 300 Rs.or to libor.

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A.
Samuells.) The prisoner in this case was a servant in the
employ of the Railway Company. His duty was to purchase
firewood for three subdivisions of the line, which were in
charge respectively of Messrs. Allan, Purcell and Quill, and
to deliver the wood at certain ghauts on the Patna side of the
Ganges.

For this purpose, he received from Mr. Palin, the resident
Engineer of the Patna Division, at various times during the
months of February, March, and April, 1858, sums, amounting
in the aggregate to 10,000 Rupees, a portion of which, however,
he was allowed to devote to miscellaneous charges.

No rules were laid down for his guidance ; but the practice
which prevailed was, it appears, as follows. The prisoner pur-
chased wood from contractors, sometimes with, sometimes without
advances. These contractors laid down the wood at the ghauts,
where it was weighed by molurrirs ; who, though under the
prisoner’s control, I gather from the evidence to have been
railway servants. ‘I'he mohurrirs forwarded chulans to Razet of
the quantity of wood weighed by them; and Razet, it would
seem, then gave intimation to the Railaay Officers of the
quantity of wood at their disposal. It dues not appear how
this intunation was conveyed to Messrs, Allan and Pureell ;
but it is stated in the case of Mr. Quill to have been given
verbally, sometimes to him and somcetimes to Mr. Palin.

Messrs. Allan and Purcell on receiving this notice sent their
chuprassees to the ghauts, and had the wood weighed, first there,
and subs-quently at the brick ficld in their own presence. Mr,
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Quill, on the contrary, reccived the wood without any weigh-  1859.
ment either at the ghaut or the brick ficld, and consumed it in
lis brickkilns, kecping no account of the quantity received Mareh 2.
or consumed. Cuse of
This practice, it is admitted, prevailed up to the middle of & F. Razpr.
April; when, in consequence of his suspicions having been
excited, Mr. Quill commenced weighing the wood. 1t is, how-
ever, in respect of the wood, which, it is zaid, ought to have been
received in Mr. Quill’s subdivision, prior to the commencement
of his weighments, that the charge of embezzlement has been
preferred.
Razet’s accounts were settled monthly by Mr. Palin; but, as
he was not required to produce vouchers on these occasions,
and his accounts do not appear.to have heen checked by
reference to those of the Assistant Engineers, the settlement,
it is evident, was mercly nominal. Mr O’Loughlin, who con-
ducts the prosecution on the past of the Railway Company, ex-
plams, as a reason for continuing advances to the prisouer
in April, though a considerable portion of the embezzlement is
stated to have taken place in February and March, that the
accounts were not closed and that the embezzlement could not
be ascertained until they were; but as Razet was a servant on a
monthly salary, not a contractor; and his duty was a con-
tinuous one, which, but for his alleged misconduct, would, it is
to be presumed, have been carried on, until the completion
of the line, this explanation is not very intelligible. 1t is ad-
witted, however, that the prisoner can claim no benefit in this
case from the fact of Mr. Palin having passed lns accounts in
the mauner I have stated.
In these accounts, Razet debits himself with the full amount
of cash received from his employers, and takes credit to the
same extent for advances made to contractors, wood supphed
to the Company, and miscellaneous expenditure, which it is
unnecessary to particularise. It canuot, therefore, be said that
he has practised any of that scerecy or concealnment which a
charge of embezzlement usually implies; or that primd facie he
has failed to account for the money entrusted to him. He
professes to account for every rupee of it; and the only ques-
tion is, whether his accounts are true or false, and whether
there exists sufficient evidence to prove that he has been guilty
of any misappropriation of the moncy entrusted to him, such
as would render him liable to punishment under the provisions
of Act XIIIL. of 1850.
No attempt has been made to prove by direet evidence that
the prisoner appropriated any portion of the sum entrusted to
hiw to his own uses, nor is there any evidence to shew that he
has not paid to the wood contractors the sums so entered in

his accounts. The charge is attempted to be established in
L2
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this way. The prosecutor charges the prisoner with the em-
bezzlement of Rupees 5,329-14-1. Heis asked where the de-
ficiency is shewn in the accounts; and he turns to an item
under date the 14th February of 1,800 Rupees cash paid to
Baboo Susseebhoosun Chatterjeen, a wood-contractor, which
he says has not been accounted for. He is asked, “ Are you
prepared to say that he (the prisoner) did not advance that
sum to Baboo Susseebhiousun,” and the reply is I cannot speal
on that point. He has not accounted to us for the sum so
drawn. He should have received the firewood from the Baboo
and made it over to the Assistant Engincer.,” Now in the
first place, as 1 have already remarked, there is no pretence for
saying that the prizoner has not  accounted for the sums he
drew, or that hie has not given the prosecutor every facility for
proving the very material fact relative to the non-payment of
the money to which he says he cannot speak. The prisoner
has stated in his accounts the rames of the persons to whom
his payments were made. T'hese appear to be wood-contractors
aud wood-merchants, residing in the vicinity ol Patna; so that
if the prisoner did falscly enter in Ins accounts money which he
had himself appropriated, the prosceutor could have had no
difficulty in establishing the fact. No attempt of this kind
however is made ; not a single person, whose name appears in
the accounts, is called by the prosecution; and this is the
more remarkable, because the prosecutor, in his deposition
before the Magistrate, declares the receipt of Bhatoo Dosadh, one
of the contractors, which is filed in the case, to be a forgery, an
assertion which should not have been hazarded if it was not
intended to support it.

T'he idea in the Court below appears to have been that it was
sufficient for the prosceution Lo show non-delivery of the wood,
in order to cast on the prisoner the onus of proving what
had become of it, on peril of being convicted of theft or em-
bezzlement, if he failed. The prosecutor has therefore
confined himself entirely to proof of deficient deliveries of wood
aud bamboos from which he would have us mfer embezzlement
on the part ol the prisoner. .

The first witnees is Sheikh Edoo,a draughtsman in Mr.
Palin’s otlice, who deposes that the prisoner received money for
the purchase of 2,000 bamboos and 2,000 jhoolas, that he had
only supplied 1,000 of each, and had promised to send the
remainder, but had never donme so. The evidenee of this
witness is extremely meagre; but even, il we allow it its full
weight, it is evident it proves nothing beyond non-delivery.

The same witness states that when the prisoner made over
charge to ' Mr. O'Loughlin, he informed Mr. Palin he had
19,000 maunds ol wood on the north side of the Ganges, but
when sent to point them out, he could not do so. Mr. Palin
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gave evidence before the Magistrate on this point, and a letter
of his to the prisoner on the same subject is filod with the
proceedings, It does not appear, however, either from the
letter or from the depositions, that the prisoner alleged this
wond to form any portion of that which he had purchased with
the money entrusted to him by Mr. Palin. He had no appar-
ent object in alleging the oxistence of the wood on the north
bank of the Ganges, if he did not believe it to be there; for
the falsehiood of the statement, he must have been well aware,
would be detected in a day or two at most ; and, in the absence
of all proof to the contrary, it is but reasonable to conclude
that he may himself have been deceived by the contractors
or disappointed of a supply. of wood which he had reason
to expect. 1t is impossible to infer criminality merely from
his failure to point out the wood mentioned in his verbal
statement to Mr. Palin.

'The only other witness of importance on the part of the
prosecution is Mr. Quill, an assistant Engineer ; who is called
to prove that the prisoner did not deliver to him the full
quantity of wood (upwards of 60,000 maunds) for which Le
claimed credit in his accounts. As this is the evidence on
which the prosecution chiefly relies, and on which the prisoner
has been couvicted in the Court below, it is necessary we should
look at it a little closely. 'T'he witiess is asked “ Who received
the firewood in your division ?” His answer is, “ I am responsible
and receive it through my Inspector ; at that time Mr. C. and Mr.
W. Ewen.”  Question.—*“ W here was delivery made, and how 7’
Answer.—* Delivery was made at the ghaut or in the brick ficld ;
weighments were first made and reported to me or to Mr.
Palin by the prisoner; and up to the 16th of April, we did not
test the aceuracy of his statements.””  Again “all (the wood)
received before the 16th of April was taken on Mr. Razet’s
word.” He is then asked, “ How did you compute the amount
delivered up to the 16th April P His answer is, ¢ 1 computed
the amount delivered by the amount consumed, and the stock
on hand at the closing of accounts. I received alter the 16Gth
of April, 4,090 maunds in one place, and 824 maunds in another
up to the 3rd May. The wood supplicd to me by the prisoner
burnt 12 lakhseof bricks. I also burnt a small quantity of wood
in another bLrick field for which I have given him credit,
amounting to 3,025 maunds. I calculate 2000 maunds are
required for one lakh. I have therefore given him ceredit for
27,025 maunds, viz. 24,000 for twelve lakhs and 3,025 for the
other brick field: a very little wood was used to burn lime,
so small a quantity that it does not appear in the accounts and
would be more than covered by the margm allowed, as Govern-
ment allows 12 to 1,600 maunds for burning a lakh.”  In reply
to another question, Mr. Quill states that in addition to the
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bricks already mentioned he had burnt 13 lakhs of bricks with
wood supplied by other persons.

The prisoner’s Counsel objects to this evidence that it must
be roevived with reserve, inasmuch as Mr. Quill has a strong
interest in throwing upoun the prisoner the responsibility of a
deficieney for which he is himself answerable to the Railway
Company. I do not see any reason to doubt that Mr. Quill’s
statements, o far as they go, are perfectly honest and that he
spea’s what he believes to be the truth : but his evidence deals
rather with assumptions than with facts, and even if we accept
his computations as correct, really carries the case a very little
way against the prisoner; for 1t by no means follows that
because Mr. Quill did not burn 60.000 maunds of wood in his
brickkilns, the prisoner must unecessarily have embezzled
the price of the 33,000 maunds for which Mr. Quill is at «
loss to account. There is more than one obvious mode of
accounting for the deficiency,e consistently with the evidence,
without assuming the prisoner’s guilt.

In the first place looking to the extreme carelessness which
appears to have prevailed. it docs not seem at all improbable,
certainly it is not impossible, that a portion at least of the
wood which Mr. Quill says he received from other parties, and
with which he burnt 13 lakhs of bricks, may have been originally
supplied by the prisoner, and resold to Mr. Quill. 'The prisoncr
it 18 admitted, wrote to Mr. Ewen in May iuforming him that
he understvod Bhatoo Dosadh was selling to Mr. Quill wood
for which he had already been paid by him (the prisoner) ; and
similar representations appear to have been made both to Mr.
Palinand Mr. Quill. A letter, without date, from the prisoner to
Myr. Palin,is also onthe record, in which he mentions his suspi-
cions that the contractors had bribed his servants to falsify the
weighmments, and begs that steps may be taken to detect or
prevent this. The Judge considers these communications of
Iittle m nnent, because they were written after the discovery of
the prisoner’s fraud in April; but there was no such discovery
in April.  "T'here appears merely to have been some suspicion
at that time, and 1t was not till June that dre. O’Loughlin
was appointed to investigate the accounts. It is evident that
when no accounts were kept by the Assistant Engineer, and
wood was received, without question, on the verbal statements
as to weight of those who brought it, there must have been an
immense temptation o frauds of all descriptions. 1 can easily
conceive that the contractors may have colluded with the rail-
way servants, and sold Mr, Quill his own wood twice or three
tnnes over,

Then we have no certainty that the wood was not made
away with after its arrival at the ghaut had been reported by
Razet.  Mr. Quill says that it wax under charge of a Chowkee-
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dar and that though petty pilferings may have taken place,
robbery on a large scale was impossible. This Chowkeedar,
however, it would seem, was employed at the brick fields not at
the ghauts, where the delivery took place. Now those ghauts
are situated in the City of Patna, where the daily consumption
of firewood must amount to several thousand maunds; and
therefore even if we admit that the wood could not have been
removed from the brick fields, it is evidently quite within the
range of possibility that large quantities may have been re-
moved {rom the gheuts, and sold to the towns-people, with or
without the connivance of the Railway servants.

‘Wihat again can be more probable than, that the contractors,
obscrving the very negligent systein which prevailed, and tempted
by the immense competition for firewood which existed in the
Patna Division during the year 1858, should, with the connivance
of the mohurrirs at the ghauts, have made short deliveries, and
deceived Mr. Razet equally with the Railway Company ?
The ghaut mohurrirs, men on 10 Rupees a month, scem to have
been the only check on them; for we have no cvidence to show
that Razet himself was in the habit of attending at the ghaut ;
and the fraud may therelore have been carried on with little or
no rirk of detection, to the full extent of the deficiency for which
it is sought to make Razet criminally responsible.

The prosecutor has thus entirely failed to establish even a
presumption that the deficiency of wood in Mer. Quill’s brick-
field arose fromn Razct’s misappropriations of the funds entrust-
ed to him.

Oun the other hand Razet has produced what appears to me,
to be very satisfactory evidence of the correctness of the accounts
which he rendered to Mr. Palin.  We have first the principal
contractor, Susseebhoosun Chatterjee, who states that he received
Rs. 5,800 from the prisoner, and furnished wood to the extent
of 50,000 maunds, the value of which was 6,500 Rs. He files
Razet’s® receipt for this wood ; and the prisoner himself puts in
twenty-eight English letters written by the witness and his
uncle, Taroknath Chatterjee, advising him of the despateh at
different times of 102 boat loads of wood ; which, supposing each
boat to contain 500 maunds, would give as nearly as possible
the quantity stated by the witness to have been delivered. There
is also an agreement between the prisoner and the witness for
the delivery by the latter of 20,000 maunds, the remainder, it
is said, having been supplied without agreement, And the
assertion which the prisoner makes before the Magistrate, that
the Railway Company are in possession of Susseebhoosun’s
receipts for the sum of Rupees 5,800 is not contradicted by any
evidence on the part of the prosecution.

The Sessions Judge discredits this evidence on the ground
that Sussecbhoorun does not appear to have the mecans of
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purchasing wood to the amount stated, and that he is unable
to give the nawmes of the persons from whom he bought 1t.  Bub
these objections are manifestly without weight. Woodis pur-
chased by contractors fiom numerous maliks and ryots scattered
over the country, with most of whom the contractor has probably
only one transaction. To expect that he could give the
names of those persons therefore after a lapse of several mounths,
without reference to his books, is unreasonable ; and although
the witness stated that his books would give the information
required, it does not appear that they were sent for.

With regard to the objection taken to Susseebhoosuu’s
apparent mablllty to pay for such a large quantity ol wood, it
is only necessary to observe that with the exception of 700 Rs.
which probably does not exceed his profit on the transaction,
the witness appears to have recewved cash from Razet for the
whole quantity supplied. He was therefore in no want of
capital, but it is also admitted that he did actually supply the
greater portion of the wood, which the leway Company allow
they have received ; and the prosecutor’s counsel has stated in
his address to this Court that the witness’s uncle, 1'arokuath
Chatterjee, who is a suboverseer of embankments in Tirhoot,
and who appears in the agreement filed on the record as security
for his nephew, is the real contractor, and that he takes con-
tracts in the name of his nephew, because being a Government
servant he has no right himself to trade. There scems therefore
to be no reason for impugning the evidence of Susseebhoosun
Chatterjee. I cannot indeed counceive what motive he could
have, consistently with the theory of the prosecution that the
embezzlement is Razet’s, and not his, in testifying falsely to the
receipt of the money ; for Razet appears to be a needy foreigner
who was actually in jail under seutence for another oftence,
when the evidence was given; and the witness must have been
aware that by acknowledging the raceipt of advances for wood
of which the Railway Company denied the delivery, he was
yunning the risk of fixing on himself a heavy responsibility. 1
cannot doubt that Susseebhoosun’s evidence on this point is
perfectly true,

Bhatoo Dosadh, another contractor, was summoned as a wituess
by the prisoner, but fuiled to make his appearance. A draft drawn
by the Railway Company in his favor for 2,000 Rs. and purport-
ing to be receipted by him is, however, filed with the record.
The payment of the money and the signature written for Bhatoo
by a Lala are sworn to by one Ramlal, a chuprassee in the
service of the Railway Company. 16 is unpossnblt. to believe
that if, as the prosecution asserts, the signature is not genuine,
Bhatoo would not have come eagerly forward himself to
repudiate it. It is most unlikely that he could have been kept
back by the prisoner; a person without influence, who was at
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the time undergoiug a sentence of three years’ imprisonment 1859,
for a theft committed in the juil. h
Nowringee Ial testifies to the receipt by him of 500 Rs, March 25.
from Razet and to his having supplied 7000 maunds of wood. Case of
Achumbit, a wood beoparee, recollects selling the prisoner A F- RAZET.
three boat loads of wood for which he was duly paid.
The other witnesscs summoned by the prisoner did not
appear; but we have from the prosecutor’s custody 74 chulans
from the ghaut mohurir reporting to Razet the delivery at the
ghauts of wood to the amount of 70,519 maunds.
Altogether, as far aslay in his power, the prisoner has com-
pletely disproved the loose assumptions of the prosecution. He
may possibly have been guilty of negligence, cr he may have
been the dupe of others; buu there is nothing whatever in the
papers before this Court to lead me to suppose that he has been
guilty of embezzlement ; the sentence of the Court below is
therefore reversed, and the priscaer will be released on expira-
tion of the sentence he is at present undergoing.

PrrspNr:
3. SCONCE, Esq., Judge, aNp G. LOCH, Esq., Qfficiating
Judge.

GOVERNMENT
versus
BAWOOL MOOCHEE. Jessore.

Cuime CiarGED.— st count, dacoity en the night of the g9
22nd June, 1846, in the housc of Baro Goluck Haldar of —— o
Aluckdia thannah Hardee, zillah Nuddea; 2nd count, having March 25.
belonged to gang of dacoits. Case of

Committing Officer.—Baboo Gooroochurn Doss, Deputy Bawoon
Magistrate under the dacoity commissioner stationed at Jessore. Moocukz.

Tried before Mr. E. Jackson, Officiating Additional Sessions Pri
Judge of Hooghly, on the 3rd January, 1859. chur:(l;;me\:ith

Remarks by the Qfficiating Additional Sessions Judye.—The committing o
prisoner pleads not guilty. He had been undergoing imprisonment dacoity  and
in default of sccurity as a notorious bad iha.mcter inlnhc J ess<l)re gbiifglguﬁ tgua.
jail. 'The present charge was instituted against him on his B , da-
':-eleaso, he rl:ached the ;i{)eputy Magistrate’s office on the 17th %Zﬁ:&::q““’gﬂ‘:
April, 1858, and was identified with the usual precautions. of the tiwo

Witnesses Nos. 1 and 2, approvers, depose that the prisoner approvers did
was one of the gang engaged with them in the Aluckdia dacoity not name hun
which appears to have occurred on the 22nd June, 1846, both ' lus earlior

S A A .. N confessions ;
named the prisoncr in their original confessions. The Deputy 0 5 H
VOL. IX. M
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1859.  Magistrate certifies that collusion was impossible inasmuch as
—————"witness No. 1, confessed in April 1857 at Hooghly, while
March 25.  \iiness No. 2 confessed in May 1857 at Jessore, the former
Caso of  before one Deputy Magistrate, the latter before another. Both
witnesses state that they have only committed this single dacoity
in the prisoner’s company owing to his living a long distance
want of corro- [rom them. The evidence of these witnesses to this dacoity
borative ovi- has alrcady been held good by the Sessions and Nizamut Courts
dence; and in the trial of Mohun Moochee and three others sentenced to
because of the {ransportation for life on the 28th June, 1858.

remarkable . . . .
contradictions 1 hie record Dbears out their evidence in the present trial as

observable be- against the prisoner in the following
twee No. 84. . . 1 of th N ded
ween  tho points : several of the gang were wounde

statemonts of ., o by the chowkeedar of the village which
the approver- 1380 23. .

oo ol led to their arrest. Lalchand Moochee
witnesses and i itted hi il a .

the statement L2&€ 25. admitted his guilt and named the prisoncr

of the party, and thé approvers as his accomplices,
whose honso 15 8¢ °% Mohun Moochee also confessed and named
i«md to lave o oo the prisoner and the approvers. Shiboo
een attacked, = Moochee confessed and named the approv-

contradictions = 1. .. :
which  the €8 distinctly. e names another Bawool Moochee, but gives
committing the residence of the prisoncr, shewing that there was some
officerhas over- confusion in the mnind of the person who wrote the confession.
looked  and The approver witness No. 2, was also arrested. ¢ bore the
i‘“l:’l‘l :0 - mark of a wound which he had received during the dacoity, but
rﬁimﬁf‘n“ °F he does not, in his confession, then include the prisoner’s name.
(-3 . . .
Page 37 All at the time denied their
ge ot guilt to the Magistrate, and only
Pages 124, 127, 129 and 154. one person the approver witness
No. 2, was convicted of the
Record No. 1, page 26. crime and sentenced to five
years' imprisonment, though

) 2. : oo
Record No. 8 page Lalchand and Shiboo Moochee
were also committed.

The prisoner in his defence urges that he quarrclled with the
approver witness No. 1, while in the Jessore jail, and accidentally
struck the latter’s mother with some wood he was carrying.

Witnesses are called to character both for the proseeution
and the defence.  Of the former witness, No. 3 states that the
prisoner is a suspected man and witness No. 5, that he is a
respectable character. Of the latter witnesses Nos. 6,7 and 8 all
yive the prisoner a good character. Witness No. 4, the Chow-
?(ecdar ol his village, deposed before the Deputy Magistrate, that
he was a bad character and gave his reasons for saying so.
Before this Court he denies the truth of those reasons and states
that he is a good character, and that though he has been con-
finod as a bad character, the case was Srumped up against him
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by the gomastah of the village. I have directed this witness’s
committal for perjury.

The evidence of the approvers agrees with their original
confessions taken down under circumstances which preclude
the possibility of any collusion. It is also well borne out by
the record of the enquiry held into the dacoity at the time.
The remainder of the gang having been sentenced by the
Nizamut Adawlut to transportation fol life, in convieting this
prisoner I refer his trial also to the higher Court with a recom-
mendation that he he sentenced to transportation for life.

LRemarks by the Nizamut Adawlut.—(Present: Messrs. A.
Sconce and G. Loch.) This prisoner is charged first, with com-
mitting a dacoity in the house of Baro Goluck Haldarin the
village of Alukdia on the 22nd June, 1846 ; and second, with
belonging to a gang of dacoits : and in support of these charges
two witnesses, approvers, are adduced.

Both witnesses say that on qne occasion only, that is in the
instunce of the first charge, the prisoner joined them in commit-
ting dacoity.

The evidence of the witnesses is held to be sustained, because
they all named the prisoner at their first confessions taken in
1857, and because certain parties arrested shortly after the
oceurrence, named the prisoner then.

Now we have to observe that the residence of the prisoner is
now shewn to have been in “ Buro Jhinoydoho,” and that the
description given by the parties arrcsted at the time of the
dacoity does not correspond with this fact. They do not speak
of the Bawool naned by them, as resident in “ Buro Jhinoydoho™
but of one Bawool Teclee and another Bawool described
confusedly as resident in Choto Jhinoydoho (referred to also
by the approver Mohun) or in astana Doorgapore.

Further the approver Surroop,who was arrested and convicted,
in the first instance, in his confussion to the police, did not name
the prisoner ; nor even in his confession taken in May 1857
did he name him. The Sessions Judge therefore is in error in
saying that both approvers named the prisoner in their original
confessions. ,e

Again we observe that the Sessions Judge has failed to notice
and has of courge, not considered it necessary to reconcile the
very remarkable contradictions observable as to the commission
of the crime, between the evidence of the witnesses and the
original information lodged by Goluck Hauldar the owner of
the house supposed to be robbed. Neither Goluck himself nor
any person cognizant of the commission of the offence has been
brought forward at the trial. What Goluck said in 1846 was that
in the course of the night he went out of his house, and secing
gome men standing, he thought they had come to commit a
dacoity and gave the alarm and the dacoits fled. But Hulodhur

M 2

1859,

March 25.

Case of
Bawoor
Moocukgr.



88 CASES IN THE NIZAMUT ADAWLUT.

1859.  ftells a different story, he says the dacoits smashed the door of
March 25, tho house, entered and carried off' & booty worth four or five
7™ hundred rupecs. Whether or no Goluck Hauldar spoke less
g“se of  than the truth in 1846, we have not now to determine, nor
M :;;%Il'c have we the means of determining. As the case stands we find
* that the committing officer has not endeavoured to bring out
the facts that attended the commission of the crime, or test the
approvers’ disclosures by these facts : conviction,not investigation

appears to be the purpose of the prosecution.

We acquit the prisoner.

Presesr:
C. B. TREVOR, Esq., Judge, K. A. SAMUELLS AnD
1. V. BAYLEY, Esqs., Officiating Judges.

GOVERNMENT

Hooghly. versus
SOOKHO HARI
- 1859. CriME Crarcep.—1st count, dacoity on the night of the 10th

March 30, Dvcember, 1847, in the house of Abdoo Moonshee of Bamoo-
Caso of nia, thannah Monteshwur, zillah Burdwap; 2ud count, dacoity
Sooxmo Hapr, O the night of the 26th August, 1858, in the house of Brojo
Hajra of Bhugwanpore, thannah Mounteshwur, zillah Burdwan ;
The occur- 3rd count, dacoity with murder on the night of 5th May,
rence of da- 1850, in the house of Kishen Mohun Bhuttacharjea of Nubusta,
coifies at Ba- ghaanah Gangoor, zillah Burdwan ; 4th count, having belonged
N M to a gang of ducoits.
proved, and . Committing Officer.—Baboo Chundur Seckur Roy, Deputy
prisoner’s pre- Magistrate under the Dacoity Commissioner of Hooghly.
senceat theso, Tricd before Mr. E. Jackson, Officiating Additional Sessions
is deposed to Judge of 1looghly, on the 16th August, 1858.
by two appro- - ppp ypks by the Officiating Additional Sessions Judge.—The
vors, whose . . )
statoments are Drisoner pleads not guilty. He was arrested and broughs
independent before the Deputy Magstrate on the 21st May, 1858, having
of, and tally been denounced by the three approver wituesses, who gave
with, _each gyidence against him, in January, March and the first week of
"ﬂ"i"' fI;’] Yo May, 1858, respectively. He is put upon his trial for having
tg:,'; ° c;::g belonged to a gang of dacoits in the village of Mundhgram in
there is no fur- thannah Monteshwur, zillah Burdwan, and having been present
thercorrobora- with other membersol the gang in three speciallycharged dacoities,
tive evidenco. yiz that at Bamooneca in December 1847, that at Bhugwanpore
In regard of 3, A yougt 1848, and that at Nubusta in May 1850.
a third dacoity 2 . . . s
I will first consider the second of theso erimes, because it is

t Bhugwan-
:)ore, l;:‘f'ison- that in which the testimony of witnesses independent of the
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approvers is brought forward to corroborate their depositions.  1859.

All three approvers state they were present in this dacoity. All March 30,
three in their original confessions mention several members of " 80.

the Mandligram gang, and among them the prisoner, as having _Case of
been engaged in it ; they all depose to the same effect before me, S00KHo HARL
Their account of the dacoity, how the information on which ,y  aotive
they acted was gained, where they asgembled, what occurred participution
after they penetrated into the house, and while they were is proved by
retreating, although differing in certain points, as the stories of the ecvideuce
three independent witnesses coming from three different villages ff the d“‘::;v”
would necessarily do, still corresponds in the general feutures t;:i(:'dl::{)prove?'
of the crime, and as to the parties who composed the gang on gnq by tho
the particular occasion. testimony of
The record to a certain degree corroborates the approver’s prosecutorand
Re statements. Three of the da. Yillagers tohis
ccord No. 250 page . . R recognition at,
coits were seized in the act by . = o,
the villagers, viz. Madoo Bagdi of Kororee, Madhub Bagdi ¢),irq “l’i“‘o"c“
of Bhugwanpore, and Bola Soorec of Chapaghattee, who called in this case did
himsell’ Kangalce Doss Boishtum. None of these, however, not name pri-
gave any account of their accomplices. They were all con- 8oner in his

iete : original  con-
victed and sentenced at the Sessions fossion at the

Burdwan,

A 14
Roobokarcs. Court. The approver No. 1 Shoobul {annah. but
° Chung of Moonsheedanga was found ho did some
Page 56. with a fresh wound upon him and years after be-

arrested. He then confessed before fore “é" ducoi-
Page 87. the police and among the names of his ¥ oufnﬁb'
. . . . sioner ; 1de-
accomplices he gave that of approver-witness No. 3 Bhoirub pengently of
Kotal of Kanteekur. This can hardly be considered a curro- his evidenee,
boration, as approver-witness No. 1 now states that the thereis abun-
confession he is then set down as having made was not his own, dunt 1"‘,‘7_01 ‘l’g
but one written down and made up by the police. The name DreGreree
of the prizoner or of any of the Mundligram gang does not 5,q Lis oha.
occur in it.  Although he states that it was quite true in so yucter is prov-
far as it mentions his own and witncss No. 3’s and one or two ed to bo bad.
other individuals, present, still I am of opinion it cannot, Th‘:‘*‘ﬁ""’“':
taken alone, be considered good corroboration. But there is tl]m"g one
. re Judge would
Pace 11 . further, the deposition made at the yopvict  and
o8¢ “L time by the owner of the house, wWho sontence  to
gives a long list of individuals whom he states that ho recog- sixieen years
nized among the dacoits ; there are among them the names of for tho ““,“‘
the prisoner, of approver-witness No. 2, and eight others of the dacoity only,
. ’ > AT tho majority
Mundligram gang, there are also the names of eight individuals o (1,6 Court,
from Moolgram, and one from Nowpara. Such a recognition consmdering
would, star:ding alone, be insufficient for conviction. But no one the corrobora-
can read the accounts of the dacoities which occurred at about tion of the
this time (1848,) in the Burdwan district, without observing PProvers et
o d by 1 : . dence in the
that they were carried out by large gangs, in a most determined "ghygwanpore

manner, quite regardless of opposition from the villagers, and ease to entitle
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1859.  that they were not short hurried attacks upon a house when

March 50, the dacoits ran away upon the slightest alarm being given.

* There was opportunity for recognition, whon as the witness

Oase of  gtates in this case he knew the Mundligram people they living

SooxmoHazr. |, great distance from him. It is possible that his recognition

their  tosti. ©f one man may have led him to the recognition of others of

mony in tho the same gang. Ile may have been deceived as regards par-

other cases to ticular persons or having recognised one or two, he may have

credit, held purposely inserted the names of the rest. But on full con-

““,’lt L sideration of all such possibilities, I would give credence to it

Bieee duvoilies IN those points where it is supported by the statements of three
and of pro- approvers, made independent of it and of each other.

fessional dacoi-  Asregards the dacoities charged in first and third counts,

ty.  Prisoner there is only the cvidence of the approver-witnesses Nos. 2, and

trunsported. 3 who depose to the particulars of these crimes, to the presence

of each other, of the prisoner, of others of the prisoner’s gang,

and generally of the members of other gangs who were present

on each occasion consistently with their first depositions before

the Deputy Magistrate and with each other. There is no in-

dependent witness’s corroboration in either case to the presence

of the prisoner. But in the Bumooneea dacoity, there is the

deposition of eye-witnesses to

Darogali’s sooruthal. the fact that they recognized

Page § among the dacoits the approver-

ge o- witness No. 2, and other mem-

Page 138, bers of the Mundligram gang.

In the Nubusta dacoity the

Record No. 134, Pages 16 & record, as far as it does go,

24, 26. Arrest of Gopal Ghose < N ’
poes 132, 213, and Burdwan oo aém: corrotbm ates the approvers
bokaree arrest and conviction of 5 a”emen 8. . .

The prisoner urges in his

Gopal Bagdee.

defenco that he was in the
Burdwan jail at the same time as approver witness No. 1, that
they were employed as Mehturs, and that in a quarrcl he struck
witness No. 1, with his Mehtur’s broom. There is no evidence
to prove this, and I look upon it as simply a specimen of dacoit
abuse. I allowed him to put any question hé-pleased to the
approvers, he questioned witness No. 2, as to whether one of
the dacoits named by him as having been wounded in the
Bhugwanpore dacoity had not been arrested for another dacoity
which occurred in the same night in another neighbouring
village and confessed to it. There seems from the evidence of
witness No. 4, and the answer of witness No. 2, no doubt that
this fact was true. It is nob a point material to the prisoners’
guilt, though it might, to some extent,be considered with regard
to the general credit to be attached to witness No. 2’s state-
ment. It would not, however, be the first instance in which a
dacoit wounded in one dacoity has confessed to another;
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there is a published case of the same sort in the second dacoity
Commission report.

The witnesses cited by the prisoner give him a doubtful
character, one of them is the brother of Beesha Hari, who has
been denounced by the approvers as one of the gang.

It is proved that from February 1849 to February 1850 the
prisoner was in prison as a notorious bad character in default
of security.

I conviet the prisoner on all four counts of the calendar, and
recommend that he be sentenced to transportation for life.

On perusal of the above the following resolution was recorded
by the Nizamut Adawlut (Present: Messrs. C. B. Trevor and
H. V. Bayley) No. 559, dated the 17th September, 1858.

Previous to passing judgment:in this case, the Court is
desirous to know the circumstances of the three approvers at,
and previous to, their becoming such; that is, were they
prisoners in jail ; if so, in what jail, and for what offences, and
for what period they had been incarcerated ; or were they only
recently apprehended ?

As fromn the record nothing on these points is to be gathered,
the Court directs that the Officiating Additional Sessions Judge of
Hooghly be requested to obtain from the Commissioner for the
suppression of dacoity, with as little delay as possible, all the
information on the above points which he may be able to supply.

The Court thinks that in order to prevent the requirement of
such information in future by it, it will be well for the Sessions
Judge invariably to obtain from the committing officer, such
information, as will enable him, when referring the case, to state
clearly and fully all the circumstances connected with the ap-
provers, in order that the Court may be in a position to dcter-
mine at once whether a greater or lesser degree of confirmation
to their different statements be neccssary.

The Court observe that the committing officer has not recorded
the usual certificates required by the Circular of the Commis-
sioner, copy of which was furnished to this Court by the Com-
missioner in his letter of the 19th August, 1857.

In reply to tfie above the following letter 121 dated the 23rd
September, 1858, was submitted by the Officiating Additional
Sessions Judgd of Hooghly.

With reference to the Court’s resolution No. 559, dated the
17th instant, on the trial noted in the margin* requesting

' G special information regarding

‘:g‘:;;“ent the approvers in that casc, 1

8hookho Hari. have the honor to request that

you will submit to the Court the

accompanying copy of a letter No. 358, dated the 22nd idem
from tho Dacoity Commissioner.

From the dacoity Commissioner to the Officiating Additional

1859,

March 30, ©
.
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1859. Sessions Judge of Hooghly,No. 358,dated the 22und September,
March 30. 1858, .
) I have the honor to acknowledge the receipt of your letter
Casoof  No. 115, dated the 21st instant, enclosing resolution of the
SOOKHOMART 1, osidency Nizamub Adawlut under date 17th September, and
in compliance therewith to furnish the following information.

Soobul Kotal Chung was sent for on information derived
from the confessions of an old approver named Sonatun Mundol,
who had been transported for misconduct in October 1855 and
had denounced him in no less than thirteen dacoities. He
reached this office having been apprehended and sent in by the
police on the 22nd December 1857. He confessed to a series
of dacoities, the details of which were recorded between the
16th and 28th of January, 1858. The prisoner, while under con-
fession was kept apart from all others in the cutcherry, where
he remained until the 24¢h of February, the date on which his
case was referred by the Sessions Judge to the Nizmnut Court;
after that date he was allowed as is customary to reside in the
approver’s lines.

Nufful Chung approver was sent foron the confession of
Soobul Kotal, was apprehended by the police and sent to this
oftice, where he arrived on the 15th of March, 1858. Ile at
once confessed and the details of his statements were recorded
between the 17th and 20th of March, during the time of his
confession and up to the 7th of April, the date of his trial
before the Sessions Court, he was kept in a separate guard room
apart from the prisoners and approver; after trial he was
allowed to reside in the approvers’ lines.

Bloirub Kotal Chung approver was also sent for on Soobul
Kotal’s confessions. He was apprchended by the police and
brought to this office on the 4th of May, 1858, and at once
confessed ; his statements were recorded between the 5th and
11th of May. He was also kept under separate guard, apart
from all other prisoners or approvers, and he was not allowed
to go to the lines until after the date of his trial belore the
Sessions Court, viz. on the 9th of June.

In conclusion, I would beg most respectfully ‘o bring to the
Court’s notice that every possible precaution is takenin record-
ing the confessions of approvers. They are invariably kept
apart from all others, and guarded in such a manner that
collusion is impossible ; besides this, before a man commences
his confession, no hope or inducement, whatever is held out
to- him beyond that of becoming an approver and escaping
transportation by being allowed to remain on the establishment.
A confessing prisoner is always warned against giving fabricated
statements or implicating innocent men, and 1s given fully to
understand that any wilful mis-statement, whenever discovered,
will subject him to immediate transportation,
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The Court may rest assured that so far as human precautions 1859.
can be depended on, there is no possible ground for even a Mook 90
suspicion that approvers, made in this office, can collude with 2%
one another, or with the records, or that the fact that the  Caseof
record of the case being in the office, or of the case having been S00xHOHaxr.
previously confessed to by any other approver, in any way
affects the genuineness of a subsequent confession. Our whole
and sole object is to attain a strictlyetrue and trustworthy
statement, and in these particulars the evidence of this office
approvers has stood more severe test in constant repetition and
cross-examination, than could be borne by almost any other
independent testimony. 1t is true, some two or three instances
have occurred, in which approvers have been detected in making
false statements and in every instance the accused parties have
been acquitted and the approvers transported. With this
strong lold over them, I submit that the evidence of this office
approvers is less open to suspicion and infinitely more trustwor-
thy than any other evidence procurable in India.

I challenge the closest and strictest enquiry into the working
of this office, and should the Court see fit to depute any of its
members to visit Hooghly, I shall have no difficulty whatever
in satisfying them on all and every point connected with my
approvers and the trustworthiness of their statements. I need not
add that I shall feel personally honored by the visit, and trust
that this explanation may be considered satisfactory.

Remarks by the Nizamut Adawlut.—(Present : Messis. C. B.

Trevor, E. A. Samuells and H. V. Bayley.)

Mr. H. V. Bayley.—When this case was first before us,
we called for information as to the position of the approvers
who had been made witnesses in this cagse. This has now been
furnished, and the result does not shew that collusion was easy
or probable.

The prisoner is charged with three specific dacoities; one at

Bomooneeah ; asecond at Bhugwanpore ; and a third at Nubusta.
He is also charged with having belonged to a gang of dacoits ;
and has been convicted, under Act XXIV. of 1843, and recom-
mended to be sgntenced to transportation for life, under the same
Act.

I have not gone into the third dacoity charged ; i. e. that at
Nubusta ; as I think the prisoner is proved- guilty of having
committed gang-robbery, as charged, at Bamooneeak and
Bhugwanpore ; and of having belonged to a gang of dacoits.

In the DBamooneah dacoity, two approvers consistently
depose, in accordance with their original confessions, when they
were apprehended defore the arrest of the prisoner, that he was
engaged in i6. There is no reason to suppose there were any
meants of collusion ; and yet their statements tally, not only
as to the leading particulars of the dacoity, but as to the

YOI, IX. N
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identity of most of the parties engaged in it, including the
prisoner. It hasbeen the practice in trials under Act XXIV. of
1843, to require the corroboration of independent cvidence to
the statement of one approver witness; but here there is no
reason to believe the statements of #wo approvers taken in-
dependently, and yet tallying, to be false ; I would therefore
not reject this evidence.

As to the Bhugwanpore dacoity, three approver-witnesses
deposo to it. Of these, No. 1, Soobul Chung, confessed at the
police three days after the dacoity, i. e. on the 80th August,
1848. It is true that at the Sessions he says the police wrote
what names they pleased in that confession; but he apparent-
ly corrects this in the next confession. The name of the
prisoner is nof in that confession. But it ¢ in the original
confession when first taken before the dacoity Commissioner
years after; and his present deposition gives nearly the same
names as engaged in this dacoity. In all are Mudoo Bagdee,
Madub Bagdee and Bolasoorte, who were convicted at the
Sessions of this dacoity.

This approver all along mentioned witness No. 3, Bhoorub
Kotal, as present. The prisoner is mentioned in the original con-
fessions, and the depositions of the two other approver-witnesses,
and all their statements as to the identity of other parties
engaged generally tally.

The prosecutor and villagers at the time recognised prisoner
and witness No. 2, and some others now named. They so
deposed at the time, 27th August, 1848.

I think this evidence sufficient to convict the prisoner of the
two specific dacoities charged in the 1st and 2nd counts.

I think this evidence also proves him guilty of belonging to
a gang of dacoits, and I would sentence him, as recommended
by the Additional Sessions Judge, to be transported for life.

Mr. O. B. Trevor—The Additional Sessions Judge convicts
the prisoncr, Sookho Hari, of having committed the three
dacoities with which he is charged in the first three counts, and
also of having belonged to a gang of dacoits as charged in the
4¢h count. “

The evidence against the prisoner consists of the statement
of three approvers, Soobul Kotal Chung, Nuffer Chung and
Bhairub Kotal Chung ; the first approver was apprehended and
sent in by the police on the 22nd Deeember, 1857, and his con-
fession was recorded between the 16th and 18th January, 1858.
In his confession he mentions Nuffer Chung, who was sent for,
apprehended and sent in by the police on the 15th March,1858 ;
he confessed between the 17th and 20th March of that year.
The third approver, Bhoirub Kotal Chung, was sent for on
Soobul Kotal’s confession, and his statement was recorded
between the 5th and 11th May.
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Coufessions resulting from each other and following cach
other in such quick succession seem to me to require independ-
ent corroboration, ere they can safely be ncted upon, Therce
is no doubt that the three dacoities with which the prisoner
has been charged, were actually committed, the only question
is whether the evidence is sutlicient to connect the prisoncr
with the commissal of them.

The evidence as to the dacoities in Baraooneeah and Nubusta
is confirmed by the approvers’ statement Nos. 2 and 3. There is
no evidence corroborating that testimony ; it therefore appears
to me sufficient for the conviction of the prisoner as being
concerned in them.

All the approvers testify to the prisoner being concerned in
the dacoity at Bhugwanpore, and the approver-witness, No. 1,
confessed before the police at the tire to having been concerned
in that dacoity ; in that confession the name of the prisoner
does not appear, and its absence throws a doubt over the truth
of his present confession and statement as to the prisoner at
the bar. His present statement is, however, corroborated by
the evidence of the prosecutor in whose house the dacoity
occurred, and who deposed to having recognised the prisoner as
amongst the dacoits, that evidence I see 10 reason to distrust,
and by it consequently the prisoner is connected with the
dacoity at Bhugwanpore.

I would convict the prisoner of having committed a dacoity
in Bhugwanpore, and sentence him, for that specific dacoity, to
sixteen years’ imprisonment with labor in irons.

Mr. E. A. Samuells.—I would conviet the prisoner of the
three dacoities charged against him, and also ot belonging to
a gang of dacoits, and would sentence him, in concurrence with
the Additional Sessions Judge, to transportation beyond seas for
life.

The evidence of the approvers is well corroborated in the
Bhugwanpore case. The prisoner has been already in jail as «
notorious bad character; a fact, which, to a certain extent.
bears out the approvers general statements regarding the
mode, in whicp, he obtains his livelihood ; and although the
evidence of the approvers is not directly corroborated in the
Bamooneah ang Nubusta cases, yet I observe nothing in those
papers to throw discredit on it. The original depositions of thc
approvers appear, as well from internal evidence as from the
testimony of the dacoity Commissioner, to bo independent
statements, differing in details, and merely agreeing in their
main features. It appears to be admitted that they are trust-
worthy in so far as the Bhugwanpore dacvity is concerned;
and I therefore sce no reason to doubt that they are so
in respect to the dacoities committed at Bamoonecah and
Nul:usta.
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THE NINTH VOLUME
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THE CRIMINAL REPORTS,.

FOR JANUARY TO DECEMBER, 18530.

A.
ACCESSARY.

1. The prisoners being charged as accessaries after the fact in a
murder, in having burnt the body of the deccased while believing the
report that she had been Lilled by her husband, the Sessions Judge
convicted them of the offecnce charged, the act being onc which might
have prejudiced the course of justice by fuilure of the police to pro-
duce the body, though the Judge held at the same time, that no such
motive had actuated the prisoners, The Court acquitted on the
ground that to make such an act crimnal, these must be proof of
an intent to uid the person who perpetuated the murder m evading
justice, which the Sessions Judge dustinctly considered was not proved
1 this case, .e

9. Prisoner’s husband who had buried the body of deceased and had
not informed against his wife was acquitted of accessaryship after the
fact; as it was not certain that he was cognizant of the ermme, and
both knowledge of the felony and assistance to the felon to enuble
her to escape the pursuit of justice are necessary to establish acces-
saryship, .

3. Held’that in order to make parties accessaries after the fact, it is
not necessary that there should be evidence of any dircet act of per-
sonally receiving, comforting or assisting the principal but any act
done impedmg or tending to 1mpede the course of justice will make
the party doing it, with knowledge that the crime has been commit-
ted by the principal, an accessary after the fact, .

- ACCOMPLICE IN MURDER.

The prisoner convicted upon violent presumption of being an
accomplice in the murder of the decpnsed for the sake of his orna-
inents, was sentenced to transportation for life. The Court remarked
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regarding a prisoner in the same case, whom the Sessions Judge had
convicted of privity to the murder and sentenced, that inasmuch as
it is a charge connected with the prineipal oﬂ'ence, he should in every
such instance submit the whole case for the consideration of the
Court, in order that it mlght pass sentence upon all the prisoners.
See Circular Order No. 32, N. W. P. 5th November, 1849, .

ACT II. or 1855,

To render a declaration admissible under Act II. of 1855,
deceased must believe himself to be in danger of impending death,
but it is not necessary he should express his sense of danger. It
may be inferred from the wnature of the wound and the attendant
circumstances, .

ADMINISTERING POISONOUS DRUGS.

1. The prisoner charged with administering a lumyp of arsenic of the
size of a small couree to Lis nephew, a child of two years of age, was
acquitted owing to discrepancies and improbabilities in the evulence,
and especially to the fact that the child, when seen by a medical man
five days after the alleged poisoning, was lively and healthy, and that
the Civil Surgeon deposed, that the arsenic produced did not appear
to have been in the stomach of any person,

2. Prisoner accused of the murder of Ins mistress, by ndmmlstermo
drugs with a view of procuring abortion, acquitted, the evidence be-
ing mconclusive. Remarks on the importance of ascertaining that
every fact on which 1t is sought to found a presumption of guilt has
been proved, and does not rest merely upon hearsay or hasty assump-
tions, .e

.

ASSAULT.

Prisoner finding deceased in the act of criminally assaulting his
wife struck him a blow, whiceh fractured his skull. He and the other
prisoners then dragged deceased to a deserted tank and flung
him down’there, leaving him to die. The blow inflicted on deceased
was considered justifiable, and the exposure was dcclared by the
medical officer not to have had any effect on the fatal result. Looking
to the inhumanity of the prisoners’ conduct, however, the Court
sentenced them for the assault in seizing the deceased and dragging
him to the tank, to imprisonment with labor for onc year, .o

B.
BANK NOTE, APPROPRIATION OF.

1. In this case where the charge is founded simply on the finding of
a lost note and the subsequent retention and disposal thereof, with-
out the knowledge of the original owner, no criminal offence is held
to have been committed, and the prisoncr is acquitted,

2. Held that the appropriation by the prisoner of a Bank Note found
by him, the owner of which was at the time of finding unknown to
him, was, in accordance with the ruling laid down by the English
Courts in Thurburn’s case, not a criminal offence of which the prisoner
could be convicted, .
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C.
CAPITAL SENTENCE.

1. Where the Sessions Judge recommended that capital punishment
should be remitted on the ground that it was not clearly proved that
the crime was premeditated, and it might bave been committed on
the spur of the moment, the Court, observing that the attack on the
deceased was made deliberately and with a deadly weapon from
motives of petty spite, considered ic impossifile to infer that it was
made otherwise than with the full intention of causing death and
passed a capital sentence, ..

2. Where the Sessions Judge while admitting tliat it was not casy to
discover any extenuating circumstances in the dchiberate murder of
which the prisoner was convicted, recommended a remission of capital
punishment on the ground of prisoner’s sex, of*the wrritability caunsed
by ler recent confinement, and the abscnce of previous malice, the
Court held these grounds to be insufficient and passed a capital
entence. .

CIRCULAR ORDER.

Ileld that the Circular Order of 24th July, 1835, (page 185 of
Carrau’s edition) by which Sessions Judges were declared to have
power to order magistrates to commit for trial, parties charged with
crimes, was still in force, .

COMMITMENT.

The Magistrate having committed the prisoner for perjury on
the ground of one of his statements being gputradictory of another,
the Judge quashed the commitment and directed the Magistrate to
charge the prisoner with perjury in having falsely stated that a
Darogal and a burkundaz, defendants in the case in which prisoner
had been Plaintiff, had extorted money from him. The Magistrate
accordingly took the evidence of the Darogah and bwikundaz, and
on this evidence alone committed the prisoner for perjury, and the
Judge convicted him. Held that the Judge ought not to have
dirccted the Magistrate to commit on a charge quite distinet from
that originally contained in the calendar and with regard to which
no cvidence had then been taken. Held also that the prisoner could
not be convicted of perjury, mercly on the evidence of the men he had
accused, unsupported by any corroborative testimony, .

CONFESSION.

1. The prisoner’s confession of a dacoity before the Magistrate, was
considered suspicious, inasmuch as, while implicating a number of
persons, none of whom are convicted, it represents prisoner as joining
a gang of dacoits reluctantly, and taking no active part in it; while
none of the stolen property is traced through mecaus of the confession,
and prisoner, a Chowkeedar was under the Darogah’s influcnce,
whose conduct in the case had been deservedly reprobated, so that
prisoney’s averment that the confession was an extorted one was very
probable ; while his character has been favorably deposed to, and his
presence on his patrol duty on the night in questiorn attested. Pri-
soucr, therefore, was acquitted, notwithstanding his confession, ..
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2. In a case in which 3 out of 4 prisoners had confessed, the whole
were acquitted, the evidence adduced in corrohoration of the con-
fessions being eminently unsatisfactory and there appcaring to he
strong grounds for suspecting that the confessions had been extorted
by the Pohce and that the prisoners had been induced by fear to
adhere to them before the Joint-Magistrate, .

CRIMINAL TRIAL.

The accused should always be confronted with the prosecutor and
with the witnesses for the prosecution before couviction, unless he
himself distinctly waives the right, .

COUNTERFEIT COIN,

In order to render a person liable for uttering or forging counter-
feit coin, it is not necessary that the counterfeit should be a perfect
resemblance of the real coin. A very imperfeet resemblance will be
sufficient to bring the pieces forged or uttered within the defiunition
of counterfeit coin.

Under Clause 2, Section 9, Regulation XVIL. of 1817, the
pumshment attached to the erime of forgmmg counterfeit coin is from
scven to fourteen years’ imprisonment, and 1f the Judge is of opinion
that a farther mitigation or remission of punishment 1s necessary, he
under Clause 3, is to pass sentence according to the preceding
clause and to refer the matter with his sentiment for the final orders
of the Sudder Nizamut Adawlut.

The sentence passed upon this prisoner of five years’ impri-
sonment with labour and irons confirmed under Section 10, Regula-
tion XVIIL of 1817, the Courtfinding him guilty solely of uttering

counterfeit coin knowing it to be such, .
D.
DACOITY.

1. Prisoners released ; 1st, inasmuch as the approver witnesses state
that the particular dacoity with which the prisoners stand charged
was committed by a gang of which Ruhcewn Alee was Sirdar and 1n
the confession of Rulicem Alee himself, this dacoity is not mentioned ;
and 2nd, inasmuch as the statements of the same approvers given
before the Dacoity Commisioner and the Sessions Judge, are as to
names, greatly diserepant and as the statements of one approver in
the same particular, differ greatly from those of the other approver,

2. Prisoner confessed to comnussion of a erime of dacoity along with
certain others who were at the time in jml.  Acquitted, ..

3. Prisoner pleaded guilty toa dacoity occurring according to his
confession, at a place nad a time, when 1t was proved he was in
custody elsewhere, for a previous crime. Acquitted, ..

4. Prisoner’s confession did not tally with the evidence of the
approver who impheated lnm 1n quite a different dacoity and had not
in his own confession mentioned the erime with which prisoner was
charged ; nor had another, who did confess to the same crime, named
prisoner. Acquitted, . . .

5. Prisoner charged with committing a dacoity and belonging to a
gang of dacoits, acquitted because one of the two approvers did not
name him in his earlier confessions ; because of the want of corrobo-
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rative evidence ; and because of the remarkable contradictions
observable between the sthtements of the approver witnesses and
the statement of the party, whose house is said to have been at-
tacked, contradictions which the Committing Officers overlooked
and failed to investigate or reconcile, .
6. The oceurrence of dacoities at Bamoonea and Nebusta is proved,
and prisoner’s prescnce at these is deposed to by two approvers,
whose statements are independent of, and *tally with, each other.
In regard of these two cases there is no fusther corroborative evi-
dence. Inregard of a third dacoity at Bhugwanpore, prisoner’s active
participation is proved by the evidence of the above two and of a
third approver and of the testimony of prosecutor and villagers to his
recognition at the time. The third approver in this case did not
name prisoner in his original confession at the thaunah, but he did
some years after before the Dacoity Commissioner; independently
of his evidence, there is abundant proof of prisoner’s guilt in this
case, and his character is proved to be bad. Therefore although one
Judge would conviet and scntence to sixteen years for the third
dacoity only, the majority of the Court, considering the corroboration
of the approver’s evidence in the Bhugwanpore case to entitle their
testimony in the other cases to credit, held the prisoner guilty of all
three dacoitics and of professional dacoity. Prisoner transported, ..

DEPOSITION.

A statement on oath by the deceased held not be a legal deposition,
as it was uunsigned and recorded in the absence of the prisoner,
Admitted, however, as a dymg dcclnration,.thc Magistrate’s attest-
ation being held to be sufficient, .o

DRUNKENNESS.

Drunkenness caunot be successfully pleaded in mitigation of
punislment, unless 1t 1s such as to render the prisoner meapable of
forming an intention, and to exclnde the idea of deliberation or
design, .

E.
EMBEZZLEMENT.

The prisoner a servant in the employ of the Railway Company,
was charged with embezzling a sun of Rs. 5,329 which had been
entrusted to him by lus employers for the purpose of purchasiug
firewood. There was no direct evidence of misappropriation, and 1t
was sought to establish the charge by proving that the firewood
delivered to the Company by the prisoner was a much smaller
guantity than he had charged for in his acconnts.  The quantity of
wood delivered was computed by the number of bricks which
were burnt, and evidence was given that no large quantity could
have been stolen from the brick-field. As, héwever, it appeared
obvions thet the wood might have been appropriated or withheld
by other parties, and the proscentor’s evidence did not carry the
case at most beyond non-dehvery of the wood, while the defendant
adduced satisfactory evidence of the corrcetness of his accounts, he
was acquittcd and the order of the Court below which had convicted
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him was reversed. The presumption which the Sessions Court adopt-
ed did not follow necessarily from the premises, and where the
prisoner gave a clear account of the money he had reccived it was for
the prosecutor to prove the account false,

EVIDENCE.

1. Parole evidence ought not to be taken to the contents of sooru-
thals or confessions, where the records themselves exist, but ounly to
the gennineness of the record, .

2. Held that there is no rule in Mahomedan Law rendering th
evidence of eye-witnesses necessary for a conviction for wilful
murder ; that law only bars kissas in cases in which the evidence

is simply presumptive, but admits of discretionary punishment even
to perpetual imprisonment.

F.
FORGERY.

Prisoner was convicted of issuing forged hoondees knowing them
to be forged, with a view of defrauding certain bankers and securing
the services of a Calcutta barister to conduct a ease, which he had in
Calcutta,

I
ILLEGALLY TAKING HUMAN LIFE.

Held by the Court that if the evidence of the only one witness had
been consistent throughout as to the use by the prisoner of the words
¢ he would beat his wife to death,’” in that case, as a man’s own words
are the best evidence of his intention, the crime of the prisoner
would clearly have amounted to wilful murder; that that evidence is
inconsistent and throughout shows a tendency to exaggeration, and
from the nature and circumstances of the casc as disclosed in that
evidence, which is all the Court has to rely on, the actual intention
to kill 1s not fairly inferrible. IIeld also, that there is not on the
record, evidence of provocation giving rise to the prisoner’s passion
sufficient to establish the positive absence of intent to kill and thus
to reduce his crime to manslaughter or simple culpable homicide ; that,
consequently, the prisoner is guilty of the crime of illegally taking
human life when not shewn to have been done with the positive
abscnee of intention, or with the presence of actual intention to kill,
viz., aggravated culpable homicide.

Prisoner sentenced, in accordance with the recommendation of the
Sessions Judge, to imprisonmentewith labour and irons in transport-
ation,

M.
MURDER.

1. Held that in cases & murder, in which the evidence is purely
circumstantial, the whole conduct of the party charged, mus§ be
tuken into consideration in estimating the weight to be given to
the snm of the facts in evidence before the Court, and false statement
made by him regarding the death of the party with whose murder
he stands charged, become inculpatory as showing that he has done
somcthing rcquiring concealment.

75

2056

284

302



INDEX.

On the whole evidence, the prisoner is found guilty of the wilful
murder of his wife Gouri Bebee and sentenced, under all the circum-
stances of the case, to imprisonment for life in transportation beyond
seas, .e
2. The attack upon the burglar was more violent and prolonged than
necessary and resulted in the burglar’s death, bat it was made in the
dark in ignorance of the cxtent of a present danger, and of the
measure of force necessary to avert it, In & moment of cxcitement
when suddenly aroused from sleep, and when prisoners had no oppor-
tunity of reflection, six months’ imprisonment was, therefore, con-
sidered an adequate punishment, ..

3. Murder of a boy by his guardian, a Sepoy, for the sake of property,
under remarkable circumstances. The boy was after inadequate
examination suffered to be buried, but exhumed and again examined.
The guilt of murder was brought home to prisoner on violent pre-
sumption. Ile had ascribed the death to the agency of a dewil,
though the medical evidence showed it was the result of violence.
Deceased was, when last seen alive, in prisoner’s company; prisoner
was next seen alone, and falsely denied that the boy had been with
him ; he pointed out the corpse in a dense jungle impenetrable but
by force ; and where no one could have found it but by accident or
from personal knowledge, and gave to certain persons contradictory
and absurd explanations of the manner in which deceased met his
death, such as could not possibly have occurred, as proved by the
local enquiry of the Magistrate. For these circumstances prisoner
accounted in a manuer palpably false. Sentence death, .e

4. The prisoners who had gone forth with deadly weapons for the
purpose of attacking a village, and had killed one of the villagers,
were convicted of wilful murder and sentenced to various terms of
imprisonment. Remarks on the impropriety of employing two bur-
kundazes to prevent an indigo affray, and the Court’s opinion express-
ed and commumeated to the Lieut.-Governor that parties of military
Police should, when available, be employed on dutics of this descrip-
tion. The Court did not concur in the censure cast by the Sessions
Judge on the Magistrate for not committing the Indigo Planter to
take his trial before the Supreme Court, ..

5. The prisoner, a prostitute, accused of murdering deceased by
manual strangulation, acquitted. Remurks on the danger of mis-
taking the effect of apoplexy and other seizures of that kind, as also
of decomposition, for those of strangulation, .

6. The prisoner was convicted of wilful murder on the dying declara-
tion of the deceased corroborated by strong circumstantial evidence,
and sentenced to death, .

See Punishment.

MAGISTRATE, POWER OF.

Held that in criminal cases in which the Magisterial authori-
ties have not final jurisdiction, a Magistrate may send for the
record of a case made over to a Deputy Magistrate for trial
and though such Deputy Magistrate, exercising the full power
of a Magistrate after examining the witnesses for the prosecution and
taking the defence of the prisoner and hearing his evidence, have
declared the charge not proven and discharged the prisoner; the
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Magistrate has authority to re-open the case, the proceedings before
the Deputy Magistrate being only preliminary, and if he think the
evidence on the record suflicient to warrant the committal of the
prisoner for trial to the Sessions, he may, without taking further
evidence, commit such prisoner, .

MITIGATION.

1. Old age held to be mo ground for a mitigation of the lenient
sentence passed on the naib by the Sessions Judge, .e

2. The power of mitigation of punishment vested in the Court by
Regulation XIV. of 1810, is not a capricious power, but is governed
by well-detined prineiples, and valid reasons must be assigned for
its exercise. No legitimate grounds were considered to exist in this
case either for mitigation of pumshment or for a recommuendation to

mercy, .

MOOKIITEAR.

Held that the gencral dismission of a Mookhtear is illegal, but that
leave of the officer presiding in the Court in which Mookhtcar ap-
pears 1s nccessary to enable him to act in any particular case, e

p.
PARDON.

Held 1st, that though prinecipal offenders should not be made
witnesses under Regulation X. of 1824, still when they have been
pardoned and made such, their testimony, though open to the greatest
suspicion, and therefore requiring a more than ordmary degree of
corroboration, should not be rejected, for as laid down by the Court
in the case of Motceoollah Sheikh and others (volume 6, Nizamut
Adawlut reports, page 125) the exclusion of principal offenders in
Sections 3 and 4 of Regulation X. of 1824, appears to be a pro-
vision that such persons should not escape justice bv being admitted
as witnesscs, and the exception 1s not to the testimony they may
give as in itself improper to be received under the law,

Held 2undly, that though, as ruled by this Court in its Circular
dated 2u0d January, 1851, the examination by the Magistrate of a
prisoner to whom pardon has been tendered must be taken without
oath, a Sessions Judge alonc being competent to reeeive the statement
so tendered on oath, and to order the commitment of the prisoner
if he fail to fulfil the condition, still the fact that a Magistrate has
taken the statement on oath, does not vitiate the evidence so that
it cannot be accepted by the Sessions Court.

Held by three Judges that looking to the contradictory nature
of the evidence of the accomplices Sookore and Tuckee, it is not
sufficiently corroborated to warrant a conviction upon it, that conse-
queutly, the prisoner Talib is entitled to his immediate release.

Ield also by three Judges, that the confession of privity to the
murder of Bushuruddeen made by Assuruddeen is of too suspicious
a nature to allow the Court to act upon it. He is, eonsequently,
entitled to his release, .e
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PERJURY.

Hecld that previously to looking at the depositions containing the
contradictory statements on, which perjury is assigned, it is necessary
to ascertain that they were taken before competent authority and
%in proper legal form. As in the present case, the second deposition
is represented as having been taken on oath and not on solemn decla-
ration, in accordance with the imperative Provisious of Act V. of
1810, no assignment of perjury can be made on any statcment contain-
edm it; and the prisoner 1s entitled to his release, .

See Comuutment.

PERSONAL APPEARANCE.

The diseretion with which the law vests Magistrates to summon
a defendant in person to answer for a bailable offence is o reasonable
and not a capricious diseretion, The summons must not be made
an mstrument of pumishment, and it is only in speeal cases where 1t
appears likely that the defendant may abscond, or the like, that a
Magistrate is justified m refusing a defendant in a bailable case the
option of appearing by attorney. If bail for appeaiance to receive
scutence is considered necessary, it should be specfied in the
sumumons, .

PUNISIIMENT.

1. According to the provisions of Scction 75, Regulation IX. of
1793, the intention of the crinnmal, inferiible from the nature and
circumstances,of the case and not the manner or instrument of perpetra-
tion, is to constitute the rule for determining the punishment. Conse-
quently where the Law Officer, in accordance with the Mahomedan
law, would have limited the conviction to culpable homicide, because
the death of the deceascd was caused by blows from sticks or other
blunt weapons, the Court lookmg to the intent of the criminals, as
evidenced by the brutal and determined nature of the assault, con-
vieted them of wilful murder, ..

2. In a case of wilful murder, however, in determining the punish-
ment to be awarded, the Court must act not under Mahomedan law
but under Section 2, Regulation VIIL of 1799, and unless there be
cucumstances rendering the party, found gty of wilful murder,
a proper object of merey, pass a capital seutence on him, ..

R.
RIOT WITH WOUNDING AND PLUNDER.

Riot attended with wounding and plunder. A rvot wished to
transfer himself and property from the bazar of Madlah to the rival
bazar of Chachaitara, but was prevented. On this the Chachaitara
naib hssembled a body of armed men with whom he proceeded to
Madlal, and commenced pulling down a Nowbutkhana, which had
an object of contention, but had been awarded to the Chachaitara
zemindar under an Act IV deeision. The Madlah people remon-
strated on which he ordered an attack. Scveral people were wounded
and the bazar plundered. Prisoners with exception of three, against
whom the evidence was weak, were pumshed.
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The law does not permit even lawful objects, to be carried out in
an unlawful manner as by the employment of bodies of armed wmen,
and if riot or bloodshed ensues, it is a serious aggravation of the
offence, if there has been an evident determinati®n on the part of the
accused to effect their purpose in spite of all opposition, .

S.
SUBORNATION.OF PERJURY.

Ield that previous to indicting party for subornation of perjurv, it
is necessary that the party alleged to have been suborned shall have
committed perjury. A mere unsuccessful attempt to persuade a
party to give false testimony does not amount in law to suboruation
of perjury, .e

Ww.
WOUNDING WITII ATTEMPT TO MURDER.

In a case of wounding with attempt to murder, in which the
evidence for the prosecution consisted entirely of direct testimony
unconfirmed by any collateral eircumstances, the prisoners were
acquitted, a portion of the evidence being manifestly fabrieated and
the rest improbable and incousistent with ordmary experience. The
importance in such cases of a scarching cross-examination and careful
enquiry into the collateral facts eheited, pomnted out, .

110

283









QUARTERLY
No.
FOR OCTOBER, NOVEMBER, AND DECEMBER.

1859.

NOTICE.

Witn reference to Government Order, dated the 27th May, 1857,
No. 2783, Quarterly Numbers of Selected cases will in future be pub-

lished.

VOUL. 1X. 2 p






PRVIYNNIRNY I

REGULAR CASES.

OCTOBER,

2r2






REGULAR CASES.

NOVEMBER,

1859.






CASES IN THE NIZAMUT ADAWLUT. 283

REGULAR CASES.
Novemser 1859.

PrEsSENT :
C. B. TREVOR, Esq., Judge.
GOVERNMENT
rersus
JANOKENATH BHUTTACIIARGEA. Beerbhoom.

Crime Cnarerp.—Subornation of perjury, inducing Ram- 1859
kisto Mookerjee, Nitaye Bagdee and Lukheekanto Bagdee, the Novembor 18.
witnesses in a case of dacoity in the house of Bissonath Roy, © °VomPer 28

to give false evidence. i Caso of
M N 1 1174 NOKENATH
Crive Estaprisnep.—Subornation of perjury. Buors:

Comuitting Officer.—Mr. R. O. Heywood, Officiating Ma-  cyanaza.
gistrate of Beerbhoom.
T'ried before Mr. O. W, Malet, Sessions Judge of Beerbhoom,  Held that
dated 26th August, 1859. P"gvf;’."" to
Remarks by the Sessions Judge.—During the trial of a ;::n:‘;, e s
dacoity case the prisoner endeavoured to persnade two witnesses, [oriation  of
cited as witnesses to the indentity of certain articles of proper- perjury, it is
ty, to give their evidence to the effect that they could not necessary that
indentify a particular article, the said identity being a point the party al-
i i s leged to have
material to the issue of the case. been suborned
His defence was denial and enmity on the part of the pro- ghalLavecom-
secutor in the original case, but his seven witnesses could not do mitted  por-
more than give him a good character, and express their disbe- jury. A mere
lief in his Daving so acted. He had, however, a suflicient unsuccessful
P . | K attempt to
motive in a desire to serve a friend. sund
v s . . persuade  a
The jury with whom 1 tried the case, found the man not iy to give
guilty, but I consider it fully proved, and sentence him to 3 false  testi-
years’ imprisonment without labor or irons, the labor being mony  does

excused on account of his age and infirmity. Po‘i ‘:m‘)“;ﬁ
Remarks by the Nizamut Adawlul.—(Present: Mr. C. B. :::,llSZ;O‘f suo'f

Trevor.)  The appellant, Janokenath Bhuttachargea, was com- o1ury,
mitted on a charge of subornation of perjury by dircetion of
the Sessions Judge of Beerbhoom.

The offence consisted in having, during the trial of a da-
coity case, endeavoured to persuade his witnesses cited, to prove
the identity of certain articles of property, to give their evi-
dence to the effect that they could not identify or particularize
articles, the said identity being a point material to the issue of
the case.

The witnesses disregarded the persuasion of the prisoner and
spoke what the Judge considered the truth ; now before a party
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1859.  can be found guilty of subornation of perjury, it is necessary that
November 18. the perjury committed must be proved, but in this case no perjury
" was in the Judge’s opinion committed at all, it follows that the

Case of  qrime as laid, breaks down.

JANOKENATI A vain {his Court, on appeal, distrusted the evidence of these
Baurra- A8 . Pp . .
cmanaea, Witnesses as to the identity of the property ; it follows that in

the Court’s view, the prisoner persuaded the witnesses to speak
in accordance with the result at which it itself arrived and this
can in no way, in the Court’s opinion, amount to subornation
of perjury, so that whether the Court regards what has trans-
pired below or in this Court, the charge, as brought against
the prisoner, falls.

The prisoner is entitled to his iinmediate release.

Prrsent:
C. B. TREVOR, Esg., Judge, avp L. V. BAYLEY, Esq.
Officialing Judge.

JOVERNMENT
VeIsuUs

AZIM KHAN (No. 11) ROHEEMDAD KHAN (No. 12))
Midnanor SHEIKH BURRO ALLADEE (No. 13) RUHMUT
wdnapore. - KIIAN (No. 14.) axp NEEAMUT K1IAN (No. 17.)

1859, Crime Crarcrp.—Ilst count, No. 11, wilful murder of his
Novembae 2L wife, Musst. Beecbun Bebee, by wounding with a knife in her
" neck out of jealousy; 2ud count, Nos. 12, 13 and 14, being
Case of  geeessaries after the fact ; and 8rd. count, No. 17, being privy
‘::(‘luoﬁl'e';? to the crime contained in the 1st count.
*  Committing Officer.—Mr. J. M. Lowis, Magistrato of Mid-
Held that napore.
there is no  Tried before Mr. G. P. Leyccster, Sessions Judge of Midna-
rule in Ma- yope on the 17th August, 1859.
:l;:]t}lf.(::ll.lnﬂ‘llat Remarks by the Sessions Judge—The prisoners plead “not
ovidenco  of quilty.”” Of the five pri~oners, whose cases are referred, the
eye-witnosses first, or prisoner No. 11, says he has no defence, but adds
neeessary for he was slecping in another house; that the grave had been
o conviction gig{yrbed, and the wound inflicted on the dead body.
flo(;"_”g']"ltm]‘;’; The second or prisoner No. 12, also says he has no defence,
only bars kis- bub pleads that the informers have a quarrel with him.
sas'in cases in ~ The third or prisoner No. 17 has no defence whatever to
which the evi- make of any kind.
denco is sim- o other two prisoners, Nos. 13 and 14, plead “alibi.”
?ilge p{ﬁ:: n;l:l: The circumstances of the case are as follows.
mits of disere~ L 1€ deceased Bechun Bcebee, of about twenty years of age
tionary pun- and the wife of Azim Khan, prisoner No. 11, three or four days
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before her death, went to the celebration of a marriage at the 1859.

house of Burro Alladee, prisoner No. 13, her maternal uncle by N b——ZT
marriage. ovember 21.

Alladee’s house is situated in the same village of Shampore, Az?:s?{?uiu

about half a mile distant from Azim’s. and others.

This visit appears to have been contgary to her husband’s .
. . ishment even
wishes, Bechun DBebee remained there longer than was perpetual
intended, and Jadoo, witness No. 8, a younger brother of Azim, imprisonment.

was sent to fetch her back on In a case of
* Witness No. 7, Khantoo  Bobee, the evening of the 4th day.* wilful murder,

8 Jad%':f;;g‘t 36 On her return she sat for hg:&fgni";“
” » 9, Doomun "Bobee, @ little time with her mother () puuisii-

page 41. Doomun Bebee, witness No. mont 1o be
9, the wife of Neeamut, pri- awarded, the
soner No. 17, who again is the uncle as well as the father-in-law Court ~ must

A g v . homestead. acl not under
of the prisoner Azim, and resides in the same hom Mahomedan

After a time Bechun with her child retired for the night Law but un-
to her own house, but it would appear from the evidence that der Section 2,
her husband did not do so; at any rate at that time. This vﬁig“}“{,';g}’
was on Wednesday the 20th Joistee Umlee, corresponding with alld.(:mless. ’

the 1st June last.+ there be cir-

+ Witness No. 7, Khatoo Bebee, pp. At midnight the family cumstances
24, 25 and 82.  were disturbed by a cry either rendering tho
» » 8, Jadoo, page 38. from Bechun or her child, or Patty, found

9, Doomun ~ Bebee . . guilty of wil-
» » o pago 41. ’ possibly from both. On this fal murder, o

her mother-in-law, Khatoo proper object

Bebee, witness No. 7, and mother Doomun, witness No 9, of wercy, pass
went to her house, found the prisoner Azim and his father 2 capital sen-
. »  Rohimdad in the verandah, teﬁ‘"’i Lt ht“!"

1 Witness No. 7, Khatoo ~_ Bebee, and Bechun inside the house j o' 10
pages 25, 30 dead § parties accos-

8 Ja (‘l‘:;l ‘;:':rc 37. . The men of the house made saries aftor tho

» ” 3 Doomun ~ Bebee, immediate preparations, and fact 1t is not
» 7 age AL, with the assistance of Sheilh necessary that

Burro Alladee, prisoner No. {)lf::id:,l:g;{f}-

18, and Rohmut Khan, prisoner No. 14, buried the body before any direct act
or just as day had dawned.§ of personally

§ Witnoss No. 7, Khatoo  Bebeo, Ou the following morning, receiving,com-
page 30. Thursday, about 7 or 8 o’clock, forting or as-

d age 37. . isti
» » 8, Judoo, pag Beekon Khan, witness No. ;l:uz:ﬁpal ﬁ'&:

10, observed the new grave in the burial-ground, which is only any act done

N two or three russees|| from the impeding or

It Witnoss No. 4, Ram Chand Khan,  hoyuge of Rohimdad, prisoner tending to im-
page 14. No. 12. pede the

1 2 20. . P
» G, Fyzollah, page Tt became rumoured that :?;m:iﬂf, an;;:a
Bechun had died of cholera ; but on the Friday, Fukeer Khan ¢}, party do-

witness No. 12, overheard Doomun Bebee, the mother of the ing it, " with
2 Q

”
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1859.  decensed saying to Azim her son-in-law, “ you have put a knife
- — to my child’s throat, I will put one to yours.”
November 21.  Pykeer Khan forthwith told this to Beekon Khan, witness
Case of  No. 10, a superannuated Burkundaz, who immediately started
Azmw KHAN off to the Darogah, gave his deposition, and prayed that the
aud others.  15q¢ might be exhumed.
knowledge The Darogah arrived at Shampore the same night, put a
that tht crime guard over the grave ; and the next morning, viz. the 5th June
has been com- exhumed the body of Bechun Bebee.
mitted by the A gevere wound was observable in the right side of the neck,

principal, an a small one on the right cheek

accessary after ¥ Witness No. 4, Ramichand Kha- o Tevnedens ol ?

the fact, " ra, page 14. and a Bnulbc onright armn and
» » D, Gooroopershad thigh.

Mundul, page The body was at once seut

17 into Midnapore, and examined

6 F\z.oollnh. pages |, S
» » o O y the Civil Surgeon.t
19 and 20. The medical evidence dise

15, Ghazcee, page 59. .
” » +pig tinetly proves that there was

+ Witness No. 16, Kamaloodcen, a deep incised and penetrating
page 60. wound dividing the trachea,
»  » 18, Akl Khan, right carotid artery, and jugu-

puge 6. lar vein ; that a kuife plunged

into the throat would have causcd such a wound; and that
death must almost immediately have resulted; that from the
appearances of the wouund, it was undoubtedly inflicted during
life.

This evidence carries conviction with it that a fatal murder
had been perpetrated ; it only remains to be considered by whom.

"The only male inmates of the household in Rohim’s home-
stead on the night of the murdemwere himself, his son Azim, pri-
soner No. 11, a younger sou Jadoo, witness No. 8, and his
brother Neamut, prisoner No. 17. The females were the deceased
Bechun Bebee, her mother-in-law, Khatoo Bebee, wituess No. 7,
and her own mother Doomun Bebee, witness No. 9, the wife of
Neamut.

The principal witnesses of the fact adduced at the trial are
the two women aforesaid and Rohim’s younger son Jadoo.
These witnesses by their evidence in the foujdaree, distinetly laid
the ¢rime at Azim’s door: and there is not a shadow of suspicion
that the other two men did, or could have imbrued their hands
in their daughter’s Llood,

In this Court Khatoo Bebee, the mother of Azim, prisoner
No. 11, veers round in support of his defence that Bechun died
of cholera, After a long examination and being reminded of her
evidence in the lower Court, and after a solemn caution as to
the guilt of perjury, she reluctantly admitted that on going to
Bechun she found her throat cut and her bedding and clothes
sapurated with blood. She pointed out these things to the
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Court and allowed that she had washed them. She will
not admit that her son Azim came ouv of that house when she
got there, but states that he took care of his wife, while she
herself took charge of the child, and that Azim prepared the
body for burial, a fact totally incompatible with the supposition
that Bechun died a natural death.

Doomun Bebee, witness No. 9, the mother of the deceased,
adheres with tolerable accuracy tu her deposition before the Ma-
gistrate, viz. that on proceeding to her daughter’s house she
found her lying dead with her throat cut, and saw Azim and
his father in the verandah and heard the latter say to his sun
“ What ! has your fatal day come?”” Jadoo’s evidence corroborates
that of the two women. He deposes that on the alarm he
went to deceased’s house and saw Azim in the verandah ; bug
withdraws his previous statements as to somne expressions he had
heard pass between Rohundad and his son Azim inculpatory ol
the latter. He however distinctly deposes that the body was
immediately taken away to be buried by Azim, prisoner No.
11, by Rohimdad Khan, prisoner No. 12, by Sheikh Burro
Alladee, prisoner No. 13, by Rolhmut Khan prisoner No. 14,
and by Neeamut Khan, prisoner No. 17, and that he deponent,
accompanied them with a kulsee of water. Both this witness
and Khatoo Bebee distinetly depose that a “ fauree kuife” which
the former had seen in Azim’s hands in the morning, was miss-
ing and could nowhere be found.

The above evidence against the prisoners given by witnesses,
who would have sereened them had it been possible, may be
received with perfect confidence. In considering the contradic-
tory evidence of Khatoo Bebee, relinnce must be placed on
that portion of it which inculpates Azim, prisoner No. 11, and
which becomes eredible fromn the corroborative evideuce of the
Civil Surgeon and of those present at the exhumation of Be-
chun’s body. The story of her death by cholera ; the insinua-
tion that the wound was inflicted after the body had Leen
committed to the grave is palpably false, the rest of it is a
desperate attempt to screen her son.

Thereis no direct evidence that Azim struck the blow ; in
fact it was next to impossible that there should have been any
eye-witness under the circumstances except the infant with
Bechun,

The circumstantial evidence, however, coupled with the con-
duct of the prisoners immediately afterwards, leaves no doubt
in my mind that Azim, prisoner No. 11, is guilty of the wilful
murder of his wife; and Rohimdad, No. 12, Sheikh Burro
Alladee, No. 13, and Rohumut Khan, No. 14, ate accossaries
after the fact, having personally assisted in removing and bury-
ing the body. In this respect, Jadoo’s evidence may be wholly
trusted. It will be observed that Neamut, prisoner No. 17, is

2Q2

1859.

Novewmber 21.

Case of
AziM Kaan
and others.
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only charged with ¢ privity to the murder” and of that he is
undoubtedly guilty on Jadoo’s evidence, and on that of his own
wife Doomun Bebee, as well as by his answer in the Magistrate’s
Court. He has no defence, moreover, to make in this Court.

There is nothing in the evidence for the defence which can
exculpate the prisoners: neither is there any extenuating cir-
cumstance in favor of, Azim, prisoner No. 11. He appears to
me guilty of a deliberate and cold-blooded murder. There is
not a breath of suspicion against his wife’s charactor, or of any
provocation on her part, and I would recommend that he suffer
the extreme penalty of the law.

The conduct of the accessaries shews such a totul disregard
of all respousibility, so little abhorrence of this dreadful crime,
that, for example’s sake, I should sentence them to nothing less
than fourtéen years’ imprisonment.

T'he wretched father of the deceased woman is a very old
man, and probably had no courage to
inform against his brother and rela-
tions, and I think a sentcnce of two years’ imprisonment will
suflice as a warning in his case.

The jury without hesitation returned a verdict of guilty
agaiusb these prisoners.

Remarks by the Nizamut Adawlut.—(Present: Messrs. C. B.
Trevor and 1. V. Bayley.) The prisoners all plead not guilty
of the crimes with which they have been charged.

The Sessions Judge has entered so fully and clearly into the
evidence that it is unneccessary here, to set lorth the facts of
the case in detail; it is sufficient to remark that the deceased,
Bechun Bebee, the wife of the prisoner, No. 11, Azim Khan,
had, against the wishes of her husband, four days before her
death, gone to the house of Boro Alladee, prisoner No. 13, (a
connection of her own by marriage,) situated in the same vil-
lage and was brought back on the evening of the 1st June, the
day previous to the night of murder, by Jadoo, witness No. 8,
a younger brother of the prisoner, Azim. That she returned
for the night and was never again seen alive. Her body was
buried before daybreak and it was reported that she had died
of cholera. Suspicions getting abroad, information was given of
the circumstances to the Darogah of T'hannah Panshkourah, who,
on the 5th June, exhumed the body.

The deposition of the medical officor is to the effect that
he examiuned the body of a female, on the 7th June, which had
evidently been exhumed. It was partly decomposed, but not suffi-
ciently so to destroy surgical evidence ; he found a deep incised
and penctrating wound dividing the trachea, right carotid
artery, and jugular vein, and a knife plunged into the throat
would have caused such a wound, which, from its appearances,
must have been inflicted during life. This wound was the

Nanmut, prisoner No. 17.
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caugse of death; and death must have been almost immediate,
as the flow of blood must have been great. In answer to a
question put by the jury as to the difference in the appearance
of a wound mflicted before and after death, the medical officer re-
plied that after death the edges of the wound would be inverted
and there would be no extravasation of blood into the sur-
rounding cellular vascular tissues. If juflicted during life the
appearances would be just the reverse, the wound would gape
and the surrounding tissues would be extravasated. In this case
the appearauces were very distinct.

In the face of this clear evidence, there can be no doubt that
the deceased met with her death by violence. The only ques-
tion is, by whose hand was the crime committed ?

The evidence in this case is that of relatives who were sleep-
ing in the homestead in which the crime was committed. 'I'hey
are most unwilling to give evidence at all, and have before the
Sessions Judge, receded from a part of the statement which they
made before the Magistrate and the Police ; it however appears
clearly from the evidence of the witnesses, Nos. 7 and 9, Khatoo
and Doomun Bebee, that they were awakened during the night
by the noise of the ery of Bechun’s infant, aud that they
then went to the house in which Bechun was sleeping. Witness
No. 9, deposes clearly, to having seen the deceased’s throat cut
and to have seen Azim with his father Rubeemdad Khan, in
the verandah and to have heard the latter say to the former
“your dying day has come.”  Wituess No. 7, also, alter much
questioning by the Judge, admits that she saw the deceased’s
throat cut and the bed clothes saturated with blood; that
Azim, prisoner No. 11, and Ruheemdad Khan, prisoner No. 12,
counselled the burial of the body and that her brother, Boro
Alladee, and others, whose names she does not give, buried the
corpse of the deceased. Witness No. 8, Jadoo, deposcs that
Azim, prison No. 11, Ruheemdad Khan, prisoner No. 12, and
the other prisoners buried the corpse, and that he accompanied
them taking with him a pitcher of water; that when first he
went to the spot, he saw Az, standing in the compound of
the house but saying nothing; that Azim, had a fauree kuife,
which witness has not seen since the day of the murder.

Now, from the evidence of the above witnesses, 1t is proved
that the deceased on her return home retired to sleep; she
within the house, her husband in the verandah; that during
the night she was cruelly murdered by having the throat cut;
that the prisoners, Nos. 11 and 12, counselled the immediate
burial of the corpse, and the body was buried before day light.
From other evidence in the case, it appears that a report that
the deceased had died of cholera was propagated by the rela-
tives of the deccased, Azim and Ruheemdad, and subsequently,
by all the other relatives, That the deceased was of unimpeach-
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able character, but that her husband was displeased with ler
going to the marriage at the house of Boro Alladee, prisoner
No. 18.

The defence entered up by the different prisoners, as given
in the second paragraph of the Judge's letter, is of no avail.

1t is not as remarked by the Sessions Judge, hinted that the
murder could have beer committed by any one sleeping in the
homestead, save by her own husband, he was sleeping close to
the spot where his wife was; and no other person could have
access to the spot without his knowledge. No sufficient motive
for the murder appears in evidence, but even in its absencs,
placing the evidence on the record and the conduct of the pri-
soner Azim subsequent to the deceased’s death, together, no
other presumption can be arrived at than that the deceased was
murdered by her husband Azim the prisoner No. 11, for some
cause unknown, probably with a fauree knife, a weapon which is
in the possession of most of the ryots in the districts of lower
Bengal.

At the same time it is proved that the prisoners Roheemdad
Khan and Boro Alladee Nos. 12 and 13, with a view to screen
the offender,Azim,and thus frustrate the ends of justice counselled
the burying of the body immediately that is before day light ;
by this conduct they have clearly rendered themselves acces-
saries after the fact to the murder of Bechun.,

It is not improbable that prisoner No. 14, was implicated to
an equal extent with the prisoners Nos. 12 and 13, but the
evidence against him is not satisfactory or sufficicntly clear to
warrant a conviction.

As to prisoner No. 17, Neamut, who has been charged simply
with privity to this murder, that he was cognizant that a murder
had been committed, not merely from report, but from what
passed before him subsequently to its commission cannot be
doubted ; neither can it be questioned that strictly speaking, it
was his duty to disclose the crime to the authorities with a
view to bring the offender to justice, and that failing so to act,
the law holds him guilty of a eriminal offence ; but in the pre-
sent casc looking to the particular relation in which the deceas-
ed and the prisoner Aziin stand to him, that of daughter and
son-in-law, and to the influence which the other members of the
family must have exercised over him when in grief at the loss of
his daughter, and also to the passive nature of the crime with
which he has been charged, the Court think that the law should
not be enforced against him. Had it appeared in evidence that he
had by. any act rendered himself an accessary after the fact, the
Court would have looked upon his case, just in the same light
a8 it has Jooked at the case as regards the other prisoners Nos.
12 and 13.

1t was urged before us, in argument by the vakeel who appear-
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ed on the parb of the prisoners. 1st. That the prisoner No. 11,
Azim could not be convieted of wilful murder inasmuch as
there were no eye-witnesses to the fact; and 2nd, that none
of the other prisoners Nos. 12,13 and 14 could be convicted of
being accessaries after the fact, inasinuch as it has not been
proved that they gave any direct personal assistance to the
alleged murderer with a view of enabling him to escape appre-
hension, trial or punishments.

In answer to the first objection, the Court observe that
there is no rule in Mahomedan law rendering the evidence of
eye-wituesses necessary for a conviction of willul murder. T'hat
law only bars FZissas or retaliation in cases in which the
evideuco is simply presumptive; but admits of discretionary
punishment, even to perpetual imprisonment. DBut be the
Mahomedan law on the subject of punishments for wilful
murder what it may, it can in a case of this nature, be no
guide for the Court, which must act in accordance with the
terms of Scetion 2, Regulation VIII. of 1799, and, unless
there be circumstauces rendering the party found guilty of
wilful murder a proper object of merey, pass a capital sentence
on him.

On the second objection the Court would observe, that it
is not necessary in order to make parties accessaries after the
fact, that there should be evidence of any direct act of person-
ally receiving, comforting or assisting the principal, but any
act done, impeding or tending to impede the course of justice,
will icake the party doing it with knowledge that the crime
has been commtted by the principal, an accessary after the
fact.

In the present case as before observed, the Court has no
doubt from the evidence before it, that the prisoners No. 12
Ruheemdad and No. 13, Borro Alladee with full knowledge of
the crime committed by Azim, did aid and assist him in burying
the corpse of the murdered woman during the night, with
a view of conccaling the erime, and thus enabling the offender
to evade justice.

Under the view of the casc above expressed, the Court finds
the prisoner No. 11, Azim, guilty on vivlent presumption, of
the wilful murder of his wite Mussamut Bechun Bebee and
sentences him, as recommended by the Sessions Judge, to death,
by being hanged. It also finds the prisoners, Nos. 12 and 13,
guilty of being accessaries after the fact to the above crune
and sentences them to 10 years’ imprisonment with labor and
irons. Not being satisfied with the evidence against the
prisoner No. 14, and considering it unnecessary to put the law in
force as against prisoner No. 17, it directs their immediate

release,

1859.

November 21,

Case of
Az KHAN
and others.






SUMMARY CASE.

———

NOVEMBER,

1859.

YOL. IX. 2 r






CASES IN THE NIZAMUT ADAWLUT. 295

SUMMARY CASE.
NovuMBER 1859.
PRESENT :
HI. V. BAYLEY, Esq., Offy. Judge.
GOVERNMENT AND ANOTIER
® versus
RAJCHUNDER PAL AND NUNDO LALL ROY.

This case was called for by the Nizamut Adawluat, from the 1839
Sessions Judge of Rajshahye, confirming on the 29th June, y —- =" o
1859, the sentence of the Joint Magistrate convicting the de- -

Rujshahye.

fendant of assault. RA?(?:[‘:J;;ER
Remarks by the Sessions Judge.—This was a case of common ~ p,p

assault, if looked upon as a single occurrence, and the first and anotlier.
question is whether the charge has been proved against the
appellants. The acensed
Upon this point, I see no good reason for dissenting from should always
the conclusion to which the Joint Magistrate has come. be ““"'t‘]f"""‘cd_
The appellant’s pleader, laying no stress upon the evidence ;t.ultorw l;:ﬁl
adduced for the defence, impugns that for the prosecution and, with the wit-
in addition to the pleas urged in the Criminal Court below, nesses for the
brings forward mainly these— prosecution:
That the witnesses are not persons entitled to credit. :’."f"" RN
That they were not examined in presence of the defendant. 1,?::;3? cssiis-
But, in regard to the first plea, the witnesses are not shewn tinctly waives
to be unworthy of credit, nor does it appear that there was the right.
anything extraordinary in their being present at the time of
the alleged occurrence. The defendants have not shewn that
the witnesses lived at such a distance from the spot as to make
it unlikely that they should have happened to be there.
As to the second plea, I have to observe that the defendants,
who are persons ol education and respectable position in life,
werc at liberty to pray that the prosecutor and witnesscs
might e confronted with them.
It would have been more regular if the Joint Magistrate had
expressly put the question to them whether they desired the
parties to be summened de novo or not; and if it appeared
that any failure of justice had resulted from his omission to do
so, 1 wculd have annulled the sentence and sent back the pro-
ceedings for that purpose ; but as it appears to be merely a dila-
tory plea for the purpose of invalidating the sentence only, I
am not disposed to act upon it; and it remains only to be
considered whether the Joint Magistrate has shewn sufficient
282
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reason for the somewhat severe sentence he has passed. I am of
opinion that he has given fair reasons, and indeed he has not
approached the limit of the power which, in regard to such
cases, he possesses under Section 19, Regulation 1X. of 1807.
I therefore affirm the sentence.

Resolution (No. 667) of the Nizamut Adawlut (Present: Mr.
H. V. Bayley.) The gist of this appealis, that tho defendants
have been punished without being confronted with the prosecutor
and the witnesses, on whose statements and depositions such
punishment has been awarded. The same point was urged
before the Sessions Judge by defendants in their 312"""] from
the orders of the Joint Magistrate.

The Sessions Judge records, as the ground for overruling this
plea, “ that the defendants, who are persons of education and
respectable position in life, were at liberty to pray that the
prosecutor and witnesses might be confronted with them,” but
adds “ that it would have been more regular if the Joint Magis-
trate had expressly put the question to them whether they
desired the parties to be summoned de novo or not; and if it
had appeared that any failure of justice had resulted from his
omission to do so, I would have aunulled the sentence and sent
back the proceedings for that purpose.”

A failure of justice is involved in the very fact of a party
being punished without being confronted with his accusers and
with the witnesses for the prosecution. It is true, that Magis-
trates are allowed to take the prosecutor’s statement and the
depositions of the witnesses for the prosecution beforc sum-
moning a defendant; but thet is solely in order that there
should be a primd facic case against a defendant beflore he be
even summoned. Further, it is not only more regular, but
positively necessary in order to render punishment legal, that
the parties punished should have before them, in the Court in
which they are tried, the parties on the strength of whose
statements they are so punished, and it is only where the record
shews that defendants distinetly waived this right that they
can be legally punished without being confronted with the
prosecutor and the witnesses for the prosecution.

The attention of the Sessions Judge is requested to Section
47, Regulation IX. of 1793, and the case of Kunaye Sheikh p.
663, Vol 11. Nizamut Adawlut Reports 1852, dated October
1852. Present: J. R. Colvin, Esq.

The Court reverse the order of the Sessions Judge and re-
mit the five,
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REGULAR CASES.
DEcEMBER, 1859,

PrEsuNT:
G. LOCH, Esq., Qffy..Judge.

GOVERNMENT AND aANorHER,
. versus
MOOKTARAM SA{100, (No. 20,) SUNNESSEE DOME,
(No. 21,) axp NOBIN DOME, (No. 22.)
Cmime Cuaveep aNp CriME ESTABLISHED.—Afttempt 0 Beerblhioom.
comunt a dacoity in the house of Buddun Sahoo.
Jommitting Officer.—Mr. R. O. Heywood, Officiating Ma-  1859.

gistrate of Beerbhoom, S
Tried before Mr, O. W, Malet, Sessions Judge of Beerbhoom, = °ce™ber 2-

on the 7thr July, 1859. Case of
Remarks by the Sessions Judge.—This is a continuation of M%’T‘;O‘:‘“

case No. 2, for December, 1858, (vide foot note)* reported on g0 oihiers.

* On 14th Kartick the prosecutor was slecping. He was awakened by his thgch(l}ircﬁ;::

wife, and sceing a light, became aware that dacoits had entered his house. s
Takmg a knife in hisghund he went to the door of his room and called on g):;ler Oflf‘;g'
his nephew, who was sleeping in the same ( ay o 185 of
Witness No. 1. house, but in another room. He joined his CE:\rginu’s edi-
uncle by climbing over tho partition wall, arm- tion) by which
d himself with a sword that was by chance at hand, and rushing out with a g, m{ s dJud-
shout, the dacoits, who had begun to batter the door of the room, took to o "o e' de
flight. Tho nephew Nepal Sahoo succeeded &7 W0, "o
Prosccutor and witness in seizing two of them; one got away from | oo "o o
No. 1. him, the other he mnnaged to retain, giving {na istrates to
him occasionally slight cuts with his sword, cougnmil, for
Witnesses Nos. 2and 3. as he says, to keep him quiet. The neighbours ¢ ., ™" -0
coming up, the prisoner was made over to the ) . edp witlt
Chowkeedar, and information sent to the Police. Proseculor recognized crim%s was
one of the dacoits, but hio has not been sent up for trial though named iy 3\ force
by several of the confessing prisoners. A second was also named, on be- :
ing brought to prosecutor's recollection by hus foujdaree deposition. The
Police made the enquiries, and it is proved
Witnesses Nos. 1,2, 3, that tho attempt at dacoity was made, the
4,5 and 6. prisoner Keramut Ali alias Havoo Sheikh
confessed to them, and from his confpssion the
other purty No. 3, was arrested. .
The special proof against cach man is as follows : .
No. 2 was cuught in the act. He confessed before the Police but denied
bofore the Magistrato and mysclf, In this
Witnesses Nos. 1, 2and  Court he tried to prove that be was an inno-
3, and prosecutor. cent person, and that he liad been scized by
the witness * Nepal Saloo” withiout cause;
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the 14th January, 1859, in which five men were punished : the
order was confirmed in appeal. The men now tried were sent
up by the Magistrate on my requisition. The evidence against
them is chiefly given by their old accomplices, who 1 must
mention, are not approvers, they not having had pardon, or any
other indulgence offered them. Corroboration is therefore not
legally required, but for my own satisfaction I hLave thought
better to record some.

No. 20 is shewn to have taken a leading part in the arrange-

Witnesses Nos. 1, 2 and 8. ments for the dacoity and was him-
self at it

On referring to the original nuthee, I (ind that ht was not
sutioned in the deposition by prosecutor before the Police,

but alter his conviction, having said that Lo wished to say something, he
made a deposition ineriminating the Police for allowing somo of the party
to ercspe, and making admission. This does not appear in the nuthee, as it
was done alter the trial had been cowpleted, and has been forwarded to
the Magistrato,

Nos. 3 and 4, having been named in the mofussil confession were
appreliended. They confessed both before the Police and the Magistrate.
No. 8 at first denicd beforo me and pleaded alibi, but again recanted and
said that his former confessions were true and declined to call his wit-
nesscs. No. 4, denied and pleaded alibi, Out of his three wilnesses only
one spoke of it,

Nos. 5 and 6, were named in the first confession, that of prisoner No.

2, a8 iwo domes ; on assembling tlic people

‘Witness No, 22. of that caste, these two men were found to be
absent ; and the fact of their having been

ealled from tleir work by a Mussulman not brought to trial was proved.
They were apprehended and confessed in the

Witness No. 23. mofussil before the Magistrate and belore
myself, declining to call their witnesscs,

though they at first denied, and the evidence in their favor had been tuken,

I find the five prisoners guilty as charged, and sentence them to seven
years’ imprisonment each with labor in irons.

Nepal Suhoo, the nephew of the prosecutor, has behaved oxtremely
well. By way of encouragement to people to defend their own houses,
and as some compensation for the expenses that his uncle and Limself
have put to, and considering that it is to his good conduct that the five
l!inen have been convicted, 1 divect that a 1eward of 25 Rs. be given to

im.
Jemadar Assuk Ali behaved well, and showed much intclligence and
aptness for duty in apprehending the two dome prisoners. The two village
chowkeedars also were on the spot at the time of the attempt of dacoity
and gave what assistance they could. b

As to the Durogah, in going through the case, it appeared to me that
he had been slow, and had not done all that mught have been done to
spprehend the offenders, but his conduct will probably be enquired into
i consequence of the depositions of two of the prisoners in this cage,
which have been sent to the Magistrate. _

Anotler point that strikes me is that had any two of the prisoners when
first brought in, been made Queen’s evidence, it is very probable that the
greater part of the gang might have been convicted.
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though the old man strongly asserts that he did so. He is men- 1839,
tioned in the deposition before the lower Court. He is named —————
in the confession of several parties in the mofussil, the foujdary December 2.
and before me. In his defence he states that the case has been _ Case of
brought against him through enmity of the prosecutor ; but the MOOErarax
fact is that he was not brought to trial on that ground, but on nug"t;lt(ljlzl‘ﬂ
inforination given by witness No. 1, and though he brings no )
less than ten witnesses, neither he nor they can say where he
was on tho night of the erime, and as to the enmity as it would
be as likely to cause a man to get up a dacoity agains$ another
as to accuse one falsely.

Nos. 21 and 22. The evidence shows that these men were

. at the daeoity, and this is coroborat-

Witnossos Nos. 1, 2and 3. o by I'm'merystatomcnts of one man
(in the original nuthee) both before me and in the mofussil,
and by the confessions of two others, before the Police and the
Magistrate. For defence they both plead enmity on account of
intrigue on the part of the witnesses. Their evidence is nothing
in their favor.

T convict prisoners Nos, 20, 21 and 22, as charged, and sen-
tence them according to their degrees of guilt, namely, No. 20
to (9) nine years’ imprisonmment, with labor and irons, Nos. 21
and 22, to (7) seven years’ imprisonment with labor and irons.

Remarks by the Nizamut ddawlut —(Present: Mr. G. Loch).
The prisoners in this case were committed for trial by orders of
the Sessions Judge, who, in reply to a Resolution of this Court,
dated 30th Scptember last, stated that he had done so on the
authority of the Circular Order of 21th July, 1835, No. 175.
Before deciding this case, I thought it advisable to submit for
the opinion of the whole Court the guestion whether the above
Cireular had or had not been superseded, as the tenor of a later
Circular, of 16th December, 1842, No. 123, appeared to hold that
since the enactinent of Act XXXIL. of 1841, the power of
directing committals could no longer be excrcised by Sessions
Judges in Bengal. It was held by the Court that the Circular
of 24th July, 1835, was still in force and that the Sessions
Judges had, under the powers conferred on them by law, author-
ity to order such commitments.

With regard to the prisoners who have appealed from the
sentence of the Sessions Judge, I think the charges are satisfac-
torily proven against them. Though there be somce diserepan-
cies in the present and former statements of the witnesses,
these do not materially affect the credibility of their evidence, 1
therefore dismiss the appeal and confirm the sentence passed by
the Sessions Judge.

VOL. 1X. 28
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PrESENT :
E. A. SAMUELLS, Esq., Judge.

GOVERNMENT
versus
. AMRITONATH JHA alias CHAMAROO TIIAKOOR.
Dinageporo.
1859 CoiMe CHARGED —1st count, forgery, in having fabricated

with fiaudulent intent,two drafts of Rs. 500 each, dated
December 30. respectively, the 256h and 26th Magh, 1265, upon one Puddo
Lochun Shaw, in favor of one Kalee Churn Roy, and bearing
Case of . ’ Yy o
AmmToxarm bhe signabure of one Gour Soonder Chand ; 2nd count, procur-
Jua alias ing the fraudulent fabrication of the said drafts; 3rd count,
CraMaroo issuing with view to his own gain and to the detriment of the
THAEOOR. gaid Gour Soonder Chand the said drafts knowing them to
Prisoner was MAYC been so fabricated. . . ) )
convicted of CRIME KsTaBLIsHEn.—Issuing with a view to his own gain
iesuing forg- and to the detriment of the said Gour Soonder Chand the said
ed hoondees drafts knowing them to have been so fabricated
knowing them  Committing Ofticer,—Mr. J. D. Gordon, Officiating Magis-
:“,’mll’z :;’:’geg’f trate of Dinngepore. ) .
defraudingcer.  1ried before Mr. J. Grant, Sessions Judge of Dinagepore, on
tain bankers the 2ud July, 1859.
snd sccaring  Remarks by the Sessions Judge.—The prisoner was charged
the services of with forgery and issuing forged drafts. It appears that he
:ig‘;l:“:g":;’; obtained from a Dinagepore Banker a 25 Rs. dralt; from which
duct a case, he fabricated two for 500 Rupees each, payable toa mookhtear
which he had in Culcutta, who was in treaty with a Bariister about coming
in Court. to Dinagepore to conduct an Act LV. of 1840 case for the
prisoner.  The drafts were aceepted in Calcutta but not paid,
no letter of adviee in respect to them having been received.
The mookhtear paid the amount to the Barrister from his own
funds and wrote to Dinagepore for explanation. ‘I'he case is
clearly proved against the prisoner by the evidence of the
Caleutta mookhtear, the prisoger’s vakeel, who wrote to the
mockhtear on the part of the prisoner, the gomashtal, mohurrir
and other servants of the Banker supported by the two forged
drafts evidently traced from the 25 Rupees one, the advice as
to the latter, the Banker’s bouks, and sundry letters of the
prisoner to the Caleutta mookhtear. The prisoner’s defence
is lengthy and contains much that is irrelevant. The main
point in it is, that he accuses the Banker’s gomashtah of having
leagued with his opponents in the Act 1V. of 1840 case to
D
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prevent the coming of the Barrister and having, therefore, 1859,
suppressed the advice as to the two 500 Rupees drafts, altering
his books accordingly, and that the said drafts are genuine and +December 30.
were duly paid for by him. It is evident that he, from the  Case of
beginning, intended to adopt this live of defenco, as in a letter AMRITONATH
to the Calcutta mookhtear dated the 29th Magh, four days CJ'“ ulia
after the 25 Rupees draft had been objained, and when the TILA:;:];?,O
forged drafts could barely have got to Calculta, he told him of '
the alleged couspiracy between the Banker’s gomashtah and
his opponents and that the gomashtah had sent advice as to
the 25 Rupees draft intended for the mookhtear himsell but
not as to the other drafts. In the Foujdaree he eaid, that he
could not speak positively as to having sent or signed this
letter, and in his defence before ne he did not allude to it.
It scems from this that the prisoner was determined to have
the Barrister up at all risks and trusted to get out of the draft
scrape by his ingenuity and influence, with or without making
good the money. The futwa of the Law officer convicted the
prisoner on the 3rdscount, in which I concurred.
Remarks by the Nizamut Adawlut.—(Present: Mr. . A,
Samuells.) 7The prisoner Amritonath Jha, alias Chumaroo
Thakoor appears to have been a frequent litigant in the Dinage-
pore Courts and to have borne a very doubtful character.
It appears fromn the cvidence in this case, that he had a dispute
with one Ahimed Reza regarding some land which was decided
in his favor by the Joint Magistrate of Julpigooree, but that
his opponent appealed to the Scssions Judge and he (the
prisoncr) became anxious to secure the services of an Knglish
barrister. He accordingly applied to his Vakeel Hurro Chun-
der Bhadooree, who wrote on the subject toa mookhtear in
Caleutta of the name of Callee Churn Roy. Calleechurn’s
reply was that Mr. Montriou of the Supreme Court bar was
willing to undertake the journey for 2000 Rupces, and Hurro
Chunder on the 26th Magh mformed the prizouer that he
must send Rs. 2,200 to Caleutta to secure the services of that
gentleman, the extra 200 being apparently intended for Mr.
Montriou’s Awlah and his dak expenses. Hurro Chunder had
previously written to Calleechurn that the prisoner would give
him 25 Rs. for his trouble. The prisoneragreed to these terns
and requested Hurro Chunder to write at once for Mr. Montriou.
Hurro Chunder however informed him that the money must be
sent immediately and the prisoner said if he would write a letter
to the Mookhtear, Calleechurn Roy, that he would get a hoon-
dee and enclose and despatch it himself. Hurro Chunder aceord-
ingly write a letter as directed, mentioning that a hoondee
for Re. 2,200 was enclosed, and gave it to the prisoner who
took it away with him. On the same dale the prisouer weng
to the banking-house of Narain Chunder Chowdiee in Dinage-

25 2
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1859.  pore, which is managed by a gomashta of the name of Gour-
—————— soonder Shaw ; and got a koondee for 25 W1s. on the firm of
December 80. gy atun Shaw of Koomartoolee in Cdleutta, giving the name

Case of  of Amrit Lal Jha. From this koondee it 18 alleged by the
As{ll:i'r;}x‘m prosecution he either traced or caused to be traced two hoon-

Cramanoo dees on the same firm for Rs. 500 each, dated respectively the

Toagoor. 25th and 26th Magh and payable two days after sight.  These
hoondees together with the vakeel’s letter he enclosed in a
letter of his own to Culleechurn Roy, dated the 26th Magh,
in which he informed him that he was unable then to send
more than 1000 Rupees, but that the balance should be forward-
edimmediately coneluding with a request to the Mookhtear, to
write to him direct and not through the vakeel. The Mookh-
tear took the koondees on the 30th Magh to the banking house
in Koomartoolee where they were sighted by a Mohurrir Go-
mashtah of the firm Puddo Lochuu Shaw, who was in an inner
room supposing, he says, from what the Mohurriv called out to
him, that it was the hoondee for 25 LRs. of which he had
reeeived advice from the house at Dinagepere. T'wo or three
days afterwards Callee Churn returned to get the hoondees
cashed, when the gomashtah discovered his mistake and told
him that he had only received advice of one Zoondee of 25 Rs.
and could not cash those now presented until their advices ar-
rived. Callee Churn not suspecting that there was anything
wrong, paid Mr, Montriou 500 Rs. out of his own pocket and
got that gentleman to write to the Sessions Judge, requesting
that the case might be postponed till his arrival. Callee Churn
at the same time wrote to Hurro Chuuder Bhadooree to have,
what he supposed, the mistake rectified, and the gomashtah
Puddo Lochun Shaw addiessed the house at Dinagepore on the
same subject. The Dinagepore gomashtal wrote back to say
that he had only given oue draft for 25 Rs. and knew nothing
of the two drafts for 500, which had been presented to the
Caleutta house, The Calcutta firm on this sent him full parti-
culars of the hoondees and their presentation from which he
discovered that a forgery had been committed and oun the 7th
Falgoon, he charged the prisoner with the offince at the
Thannah. The vakeel, Hurro Chunder Bhadooree, had,at the
same time, been searching for the prisoner to get from him
sorae explanation of the story which he had heard from Calee
Cburn Roy and on the 6th or 7th of Falgoon the prisoner
came to his house. Hurro Chunder then in the presence of
another vakeel, one Gokool Chunder Sein, questioned Lim on
the subject of the hoondees when he denied having taken any
foondees from the Dinagepore house. He was then asked
where he had got the hoorndecs he had forwarded, but he gave
no intelligible answer and went away with a promise of remit-
ting to Calee Churn Roy the 500 Rs. he had advanced for him
which however hetever did,
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On the 7th Falgoon he went to the thannah at the same  1859.
time with Banoo Burkundaze, the servant whom the banking
house Gomashtah had*sent to prefer the charge of forgery, and Decomber 30.
made a counter-complaint against the Gomashtah of having = Case of
assaulted him and robbed him of 500 Rs. and a bundle of AMEITONATI
papers. He also filed a suit against the Gomashtah in c';I HA alias
the Civil Court on the allegation that he had received 1000 T?:;::,?:
Rs. from him for the hoondees, but thut in collusion with his
opponent Ahmed Reza and his vakeel Hurrochunder Bhadoo-
ree, he had sent no letters of advice and now endeavoured to
defraud him of the moncy by denying its receipt, he was how-
ever, committed to the Sessions Court on the charge of forgery
and fraudulently issuing forged .cheques knowing them to be
forged, and has been convicted of the latter offence and sentenc-
ed to five years’ irnprisonment with labor in irons.

Against this sentence he uow appeals and his case has been
most ably argued by Mr. Newmarch., It is contended for him
that there is extreme improbability in the case made by the
prosecutions ; that the prisoner must have been well aware that
contemporaneously with the arrival of the hoondees would arrive a
letter from the banking house giving advice of a hoondee
having been granted for 25 Rs. only; that he could not there-
fore have reasonably hoped to obtain payment of these koon-
dees and to sccure the attendance of counsel by means of the
alleged forgery ; that if he bad forged the hoondees at all, he
would surely have forged one for the full amouut of 2,200 Rs.
instead of needlessly running additional risk by counterfeiting
separate cheques ; that it is impossible to suppose that the pri-
soner would have made evidence against himself by tracing the
two hoondees from one another, or from the same original so
closely as had obviously been done, the two when laid over
each other corresponding except as to amount in the most
minute particulars, and that the prisoner would not have taken
out the 25 Rs. draft or forged the other drafts in the name of
Awrit Lal Jha, his own name being Awmritonath Jha, 1t is
further wiged, that the cvidence of the gomashtah and the
vakeels is not to be relied on ; that the gomashtah gives in the
Magistrate’s Court, a mnost damaging couversation with the pri-
soner in which the Iatter is represented to have said,—* Suppose
1 did forge the drafts, 1 have not got your money, why then
prosceute me P’ but that this conversation is not alluded tointhe
Scssions Court ; that the memo. which appears on the top of
the letter of advice for the draft of 25 Rs. to the eflect, that
in future the firm would not give Amrit Lall Jha any drafts
as he was an untrustworthy man and the explanation which
the gomashtah gives of this memo. in evidence, thut he had
been told Amrit Lal was a man who was capable of changing
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1859. a 25 Rs. draft into one for 500 are highly suspicious ; that the
—— gomashtah can produce no book containing a copy of the draft
Decomber 30. £, 95 Rs. ; that the presence of the gom#shtal’s witness Kisto

Case of  Kamar, was not alluded to in the gomashtah’s first deposition ;
AMRITONATH {hat tlie evidence of this person and that of the other witnesses

é::ua,f:::o is very unsatisfactory, and that there are many improbabilities

Traxook. 1N the statement of the conversation with prisoner given by

the vakeels Hurrochunder Bhadooree and others, The charge
it is contended, is the result of a conspiracy between prisoner’s
opponent Ahmed Reza, his vakeel Hurrochunder Bhadooree
and the banking-house gomashtah, prisoner really did pay
1000 Rs. to the gomashtah and obtained two koondees for 500
each, but in order to deleat his object of obtaining counsel, the
gomashtah was bribed not to send the letters of advice and sub-
sequently finding that the prisoner was about to prosecute them
for other fraud, the conspirators traced the two hoondees which
they have filed, in such a way, that the fact ol one being traced
from the other must be palpable and produced them as the
hoondees which the prisoner had forwarded to Caleutta.

1 have given every consideration to the arguments of the pri-
soner’s counsel, but the theory of the couspiracy which has been
set up in his behalf appears to me to be infinitely more impro-
bable than the case for the prosccution, and a review of the
whole of the evidence has left no doubt on my mind of the pri-
soner’s guilt.

The hoondees were despatched on the 26th Magh. On the
29th a letter was addressed by the prisoner to Calecchurn Roy
in which he tells him that his opponents, having learnt that he
was about to retain a barrister, had bribed Gour Soonder not to
send the letter of advice for the two hoondees of Rs. 500 and
had got him to limit his advice to the hoondee for Rs. 25, which
he, Amritonath, bad intended to send to the mookhtear as
a recompense for bis trouble.  Now as the Judge has remark-
ed, if Gour Soonder really had undertaken to practice this
fraud, Amritonath would have been the last person to hear
of it. Aud it is certainly in the highest degree improbable
that he could have acquired within three days such a very
accurate knowledge of the proceedings of the conspirators as this
letter evinees. But, in addition to this, it is to be observed
that the prisoner has produced no proof whatsoever of this con-
spiracy, has not shewn us how he acquired his knowledge of it
and, although he has not deunied this letter, has declined to
acknowledge it, declaring that he could not tell whether it was
in his hand-writing or not. IHis Counsel assume that it is not bis
letter, but we have the evidence of Caleechurn that it was
received by him in the same wany as the other letters which are
admitted by the prisoner; the hand-writing is clearly identical
and it is too much to ask us to believe that this letter, giving
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the mookhtear information of the conspiracy, was written by the 1859.
conspirators themselves. It would no doubt have been more —-
satisfactory if the Sedsions Judge had taken the evidence of the Decomber 30.
vakeel Hurro Chunder Bhadooree to the plaintif’s hand-writing = Case of
in the letters which have been filed, but 1 entertain no doubf AMRITONATH
from the evidence direct and circumstantial which has been (.{]';:MaA’::)‘:)
adduced, that the letter was written by the prisoner. It shows pgagoon.
that the line of defence which the prisoner has adopted was

prepared by him from the commencement with cousiderable

cunning. Aunother very important letter of the prisoner’s to

Caleechurn is that dated the L3th Falgoon. In this be informs

him that in consequence of the non-arrival of Counsel the case

in the Sessions Court had been decided against hiin, that he

intended however to prefer a special appeal to the Sudder

Court and would start for that purpose in seven or eight days

for Calcutta, where he would lodge with him. He expresses

his satisfaction at the mookhtear's conduct in having engaged

Counsel, although he had not received the money and promises

to repay him the suin advanced to Mr. Montriou on his arrival

in Caleutta; “you will keep the two hoondees” he says,

and then after mentioning that he had brought an action

against the gomashtah for their amount he goes on to direct,

that if the comashtah or the vakeel should write to him for

these hoondees he wmust not give them up.  “If you do,”” he

says, “ you will be responsible, and if there is any difficulty you

will have to give evidence. On these accounts you must be

carelul not to give the hoondees to any one. On my arrival

1 will defray all expenses and will take the hoondees. Indeed
-1t is proper to give me the hoondees which are mine. 1 will

ask for them on my arrival.  Be very careful in this matter

and give the hoondees to no one,” and he then goes on to tell

him he has numeious cases in Court and will retain him upon a

monthly salary and give him a general power of attorney,

ending his letter with the reiterated assurance that on his

arrival he would pay every thing and with the emphatic injunc-

tion “give the kgondees to no one.” The extreme anxiety -
which he displays in this letter to get posscssion of the hoon-

dees iz, when coupled with the other facts of the case, very
suspicious. The suggestion that the hoondees now produced
have been forged by the prisoner’s opponents and are not the
same which he sent to Caleechurn, besides its inherent impro-
bability, is in so far as the latter portion of the suggestion is
concerned, directly negatived by the evidence of the gomashtah
of the Calcutta banking-house,and the Caleutta mookhtear Calce-
churn, whose testimony is, in my opinion, above suspicion. The
hoondees are undoubtedly the same which were enclosed in the
letter to the mookhtear of the 26th Magh, which it is not de-
nied was written and sent by the prisoner. That these hoor-
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1859.  dees are forgeries, is not disputed. The supposition that the
—— gomashtah of a native banking-house, a class of men remark-
December 30. zh]e for the honesty and good faith with which they transact
Case of  their business, should, for a bribe of 1000 Rs., have entered into
AMRITONATH g conspiracy which must have ruined the character of his
g“ alias 1 ,uce, and should have carried it out by the extraordinary
HAMAROO . .. . g

Taagoon, device of giving the prisoner koondees copied one from another
in such a way that they might be afterwards challenged as
forgeries, is quite incredible. The evidence for the defence,
which cousists in the depositions of certain servants and depen-
dents of the prisoner, to the effect that they saw him pay for
the two koondees of Rs. 500, would therefore be of no avail to
the prisoner, even if 1 placed any reliance upon it, which

however 1 do not.

The dircet evidence in the case, when read by the light which
the prisoner’s letters and his subsequent acts throw upon his pro-
ceedings, leaves no doubt on my mind that the prisonor having
no means at the time, of remitting the sum of money mentioned
by the vakeel Hurro Chunder and yet keenly bent on securing
the services of a barrister which he probably thought a certain
means to the defeat of his opponent, forged the two drafts
now before the Court from the draft of 25 Rs. which he had
obtained and despatched them to Calcutta, either in ignorance
that letters of advice were usually sent when hoondees were
granted or with the intention, which circumstances prevented
his carrying out, of forging the letter of advice also. Ile pro-
bably thought that 1000 Iis. would be suflicient to induce Mr.
Montriou to start and that he would be able to repay such a
sum if he was ever in danger of the fraud being brought home
to him which he probably might not be able to do, if the
amount was so large as 2,200 Rs. or he may have meant to pay
Mr. Montriou the balance of 1200 Rs. on his arrival at Dinage-
pore. Probably also, he had an object in avoiding a forgery for
the exact sum which his vakeel knew he had engaged to send to
Calcutta, and the same object that, viz. of rendering the trace of
his connection with the forgery as obscure as possible and facili-
tating his denial of any knowledge of the transaction if he
should hereafter find this necessary, evidently led him to give
the name of Amrito Lall, instead of Amritonath Jha at the
baunking-house when he applied for the koondees of 25 Rs. On
the 29th Magh having either learnt that a letter of advice for the
hoondees of 25 Rs. had been sent, or despairing of being able to
forge the letters of advice for the two koondees he had himself
forwarded, he began to prepare by his letter of the 29th Magh
for the bold defence which he ultimately adopted, doubtless cal-
culating that the bankers and all the parties concerned would
be intimidated by his threat of turning the tables on them,
and would refrain fromn prosecution in a case in which they
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had sustained no damage. The koondees he hoped to get into
his own hands and destroy, while he caleulated on securing the
silence of the Calcutta mookhtear by the mingled threats and
promises which he made use of in his letter of the 13th Ial-
goon. The evidence of the witnesses for the prosccution is in
the main, clear and consistent, and bears the impress of truth.
There are no discrepancies, except such tsifling ones as result
from the evidence taken in the Sessions Court not being so
full as that taken before the Magistrate, or such as are fairly
attributable to forgetfulness. That the gomashtah of the
Dinagepore house, alarmed at the audacity of the prisoner’s
defence may have endeavoured to strengthen his case by the
addition of the suspicious note on the letter of advice and the
subsequent evidence, which he gave on that point on which
Counsel have commented, is very probable. We frequently see
men in this country with perfectly good cases bolstering them
up in that manner, but it is quito possible that the note,
though rendered suspicious by the subsequent explanation,
may be a bond fide one. There is no proof that it is otherwise.
On the whole, the evidence is, in my opinion, quite conclusive of
the prisoner’s guilt and I accordingly reject the appeal und con-
firm the sentence passed by the Sessions Judge.

YOL, IX. 2 7
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SUMMARY CASE.
DecEMBER 1859.

PRuSENT :
H. V. BAYLEY, Esq., 9ffy. Judge.
D 24-Pergun-
UMRITO LALL BANERJEE, PETITIONER. nabs.

CriMe CHareED.—Trespass attended with violence at night 1859.
on the premises of the prosecutor. S ——

Committing Officer.—Mr. J. J. Grey, Magistrate of Howrah, = °*7"%" =%

Remarks by Mr. E. Lautour, Sessions Judge of 24-Per- - Case of
gunnahs, The appellant is convicted of a night-attack upon ]ﬁ‘;ﬁ}l‘;"
the premises of the prosecutor. From the Magistrate’s pro- ’
ceedings it appears that Umrito Lall has been twice punished Held that

before. the  genoral
"I'his conviction rests upon the evidence, which is more than g"‘ﬁgz'l‘i’l‘]‘te:f
sufficient. is illegal, but

Nothing is urged in appeal. Of course an ex post facto that leave of
visit of the Magistrate or the Police would not*be of much the officer pre-
weight ; and it is suggested that the appellant has incurred siding in the
the displeasure of the Magistrate in his professional character. S"“”ﬂ‘v';“]"’h

The offence being fully proved I decline to interfere with gup. o o>
the Magistrate’s orders. m,(.e_ﬂ,}dlry to

Resolution of the Nizamut Adawlut.—(Present : Mr. H. V. enablo Iim o
Bayley). This petitioner appeals against his general disiission act in any
by the Magistrate of Howrah, from his employment as a Particular
mookhtear in his Court and against the order of the Judge ®**
upholding that dismission. .

The law under which the dismission of the petitioner from
his employment of mookhtear is made, is not stated.

The Court is not aware of any law which admits of any
general dismissal of a mookhtear. Section 8 of Act XXXVIIL
of 1850, as cxplained in the Circular Order of the 20th Februa-
ry, 1857, No. 35, enacts that such person only shall be deemed
an authorized agent within the meaning of the Act, who by
lewve of the Court, Magisirate or other person before whom
the prisoner is on trial is employed by the prosecutor or
prisoner as his agent. According to that Circular, the Magis-
trate could refuse to hear in any particular case an agent
whom he did not think qualified, but not to order generally
his dismission. There is, it is true, a letter from the Nizamut
Adawlut to the Judge of the 24-Pergunnahs, dated 10th
January, 1854, which states that the Magistrate has power ot
dismiss for gross misconduct. 1, however, is based on a
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1859.  precedent of 1848, Carrau’s Summary Reports, page 164,
Decomber 23. Bishen Dyal Singh’s case; while the Circular Order now cited
" is of later authority, and in that letter of January 10th the
Case of  mention of the power of digmission is incidental.

U{;’gﬂ‘;}“f‘r‘ Looking, too, to the analogy of Act XVIII. of 1852 and taking
B the purview of the law, as one stating the disqualifications of
pleaders arising from dighonest or fraudulent conduct, and the
context of the sentence in Scction 2, distinctly referring to
that species of misconduct, the Court apprehend that the
“ criminal offence” there referred to is one involving moral

turpitude or infamy.

Looking, further, to the reasonable interpretation of the law,
it would be most unreasonable to dismiss two pleaders under
the words cited from Section 2, if convicted of a mutual as-
sault, or of violence to a third party for a private and personal
quarrel, which conviction, however, would still be a conviction of
a eriminal offence.

Uuder these circumstances, the Court consider the general
dismission of the mookhtear illegal, and accordingly remit so
much of the sentence,
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REGULAR CASES.
Jury 1859

PRrESENT:
E. A. SAMUELLS, Esq, Judye.

GOVERNMENT axp BROTCHA PRAMANIK
versus

JAUN ar1as JAN MAHOMED (No. 27,) BHAJIN AKON-
DO (No. 28,) KERAMDI AKONDO (No. 29,) MOLAM
AKONDO (No. 30,) JORIPA AKONDO (No. 31,
NIZAM PRAMANIK (No. 82,) ZOFOR PRAMANIK
(No. 33,) MANULLAH PRAMANIK (No. 3+) HAFEZ
MUNDUL (No. 35) KOLAM AKONDO (No. 35,)
BESHOR AKONDO (No 37,) JAGIR MUNDUL
(No. 38,) HAJI PRAMANIK (No. 39,) HOR MAHO-
MED -a11as HORU PRAMANIK (No. 40,) HATON
PAIK aras HYUT MAHOMED (No. 41,) axp BHOLA
PRAMANIK (No. 1.)

CrIME CuARGED.—1st count, wilful murder of Mohoblot 1859.
Akondo; 2nd count, aiding and abetting in the wilful murder a1
of Mohobot Akondo ; 3rd count, being aceessary to the wilful uly 1.
murder of Mohobot Akondo. JC““ of

Committing Officer—Mr. A. J. Juckson, Officiating Joint- J:Ifil'ﬁi:{
Magistrate of Bograh. MED and

Tried before Mr. . A. Glover, Officiating Sessions Judge of  others.
Rungpore, on the 5th May, 1859. ) )

Remarks by the Officiating Sessions Judge.—This case is L‘?"c‘"‘d""'g
referred for the orders of the superior court in consequence of a H?Ons"’ otl.wg“_;
disagreement between the Law Officer and myself regarding the fion 75, Regu-
guilt of the prisoners. lation IX. of

The circumstances are as follows :—— 1793, the in-

Mohobot (deceased) had a violent quarrel with one Jaun ‘f“!‘t‘f"‘]".f }]“’
(prisoner No. 27,) and others, parties residing in the village ey Mo
of Nosipore, on account of some land which he (Mohebot) yature and
had contrived to get from the zemindar and by so doing to circumstances
oust the original bolder. On the 7th of March Mohobot came of the caso and
to his brother’s (Romtha witness No. 4,) house at Nosipore, 20 ﬂ_“’, mau-
to talk over the subject of his (deceased’s) daughter’s marriage ; o " 0}"”:‘;:
he refused to take his dinner with his brother, and left the potration, i to
house with the avowed intention of returning home to the constitute the
village of Sonakaneea where ho lived with his father the co- rule for deter-
prosecutor. On his way he appears to have stopped at the ™iving  the

. PO _— : ) punishment.
house of Nizam (prisoner No. 82,) and as he was going from Consequently

Rungpore.
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was set upon by a number o{ men armed with sticks,
s, aud carried off' to the house of eramdi and
July . Joripa ners Nos. 20 and 81,) where he wag most cruelly
Cuse of  heaten S tortured till he died. The assailants sent intelli-
Jaon alias o000 g8 next morning, to the thannal, that a thief had been
Jax MasHo- 8 the act of makine a burelari anbrv ind EA
aED and  CAU he act of making a burglarious entry into prisoner
others.  No. 29’8 house, had been arrested and beaten. The Darogah
on arriving at the scene of the so-call®l burglary, found that
wherethe Law the deceased had been set upon in the open road, dragged to
Oﬁige"’c ;“w;'ﬁ; Karamdi’s house and there beaten till he was moribund. Dri-
the Mahome. Soners Nos. 31, 32, 33, 84, 87, 39 and 40, confessed to the
dan law,would Darogah, and afterwards to the Joint-Magistrate that they
have lmited had taken a greater or less share in the beating which resulted in
the conviction Moholot’s death, that the assault was coutrived by Janoo pri-
iomicggll’”bif soner No. 27, in revenge for being turned out of lus land, and
caouae ’ the that the story of the burglary was a sham.
death of the Before this Cowrt all the prisoners plead nof guilly. Some
deceased was of them admit having struck tle deceased, but allege that
caused by they did so, supposing him to have been a thfief caught in the
blows  from o 4 ’ °
f)ﬁ'\fﬁfwﬁf‘ff;g The parties named in the margin,* were eye-witnesses'ttl) the
assault upon Mohobot at difterent

theCourt,look- .
ing to the in- No- !, Mojah. times and in different ways. Wit-

1859. thence
tied wikh

tent of the cri- g’ gz;z: ness No. 1, deposes that as he and

:lmn"‘]’df gs et‘;l‘; 4, Romtha. his brother (witness No. 5,) were

b:ﬁf:l an%l do- 6, Soojan. sitting in their house about 8 r. M.

termined mna- 6, Awina. they heard a continued heavy thumnp.

ture of the as- g’ gzgﬁiﬁ}ulh ing noise, as if a body were being
, .

sault, convict- beaten ; at his brother’s desire, wit-
ed them of nogg No. 1 weut out to enquire, he found wituesses Nos. 2 and
wilful murder. 3, who had apparently likewise been disturbed by the noiscs,
standing by the doors of their houses, and at Mojah’s request,

they all procceded towards the dwelling of prisoner No. 29,

whence the sounds appeared to come. The prisouer No. 28,

was standing in front of the house and on being asked what the

noise was aboub replied, * Nothing, go home again.””  The wit-

ness Mojah not being satisfied with this explanation, again

enquired on which the prisoncrs Nos. 29 and 30 ran at him

from- the house, and one of them (prisoner No. 80,) struck him

on the neck with a lattee; witness then retreated, calling as

lie went for assistance. Witnesses Nos. 4, 5 and 6, made their

appearance, and Mojah told them how that he had been

assaulted for asking what was the matter in Keramdi’s house ;

witness added that he saw a number of men beating somebody,

. whom he did not know exactly, in front of prisoner No. 29’s
house. On this all the men (witnesses Nos. 1,2, 3, 4, 5 and

6,) went to Keramdi’s house where, on witness No. §’s enquiry

whom they were beatipg, prisoner No. 28 replied that they
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had caught Mohobot in the act of theft and were beating him.
The witness Romtha (No. 4,) on this begged the' prisoners to -
spare his brother’s life, but no attention being paid fo his en-
treaties, he and the others went and summoned the head men
of the village. Two of these (witnesses Nos. 7 and 8,) came
and saw the man Mohobot lying sensciess and greaning. This
statement is corroborated in all respects by the depositions of
witnesses Nos. 2 and 3. ®They accompartied the witness Mojah®
on his first visit to Keramdi’s house, and saw some one being
beaten by a number of the prisoners with latties. Tley heard
afterwards that the man was Mohobot and that he had died
during the night. .

There is a discrepancy between the deposition of witness
No. 3, as given to the Joint-Magistrate, and that recorded
here. In the Lower Court he stated that he had identified
certain of the prisoners including prisoner No. 81, and that
he saw that the person being beaten was Mohobot.

Witness No. 4, (the deceased’s elder brother) deposes that
on the night of tHe murder, Mohobot came to his house at
Nosipore to talk over the arrangements for his (Mohobot’s)
daughter’s marriage, and that having settled the preliminaries,
he started to go home about 7 o’clock 2. M. About two hours
after witness was disturbed by Mojah (witness No. 1’s) calling
to him and saying that he (Mojah) had gone to enquire into
the cause of the mnoise at Keramdi’s house, and had been
assaulted in consequence. Mojah added that anumber of pri-
soners were beating a man they had got down on the ground at
Keramdi’s house.

‘Witness hearing this went with some others to the prisoner
No. 29’s houwse, and there saw a number of the prisoners now
before the Court bLeating and pounding a prostrate man, it
turned out on enguiry that the man was Mohobot (witness’s
brother) who was said to have been caught in the act of steal-
ing. Witness begged and prayed the assailants to spare his
brother’s life, but they were deal to his entreaties. Witness
then went to call the head men of the village who went and
saw Mohobot senseless and groaning.

These points are all satistactorily corroborated by the wit-
nesses Nos. 5, 6, 7 and 8. .

The witnesses (Nos. 1 to 8,) recognized amongst the men
standing round and beating the dcceused, all the prisoners now
on trial. There is of course circumstantial difference in their
depositions regarding the share taken by each particular pri-
soncr, but the evidence tallies on all essential points. All the
prisoners were identified, in some cases by as many as eight, in
no case by less than three of the witnesses, whoso evidence has
Leen analysed above.

1859.

July L.

Case of
JAUN alias
Jaxy Mano-

MeD and
others.



1859.

July 1.

Case of
JAUN alias
JaN Mamno-

MeD and
others.
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Witnesses* Nos. 9, 10 and 11, attended the Darogal’s soo-

ruthal ; witness No. 12, the native

N°'1 g: %b“’"' doctor in charge of the station, de-

T 0‘;’;;::?‘ tailed the nature of the injuries in-

» 12, Sheikh Ghola Alee. flicted on Mohobot ; they were of

the most fearful nature, fatal injuries

from blows of latties on the head, abdomen and body, the

calves of the legs litérally beaten in%o pulp, the toe nail torn

out by the roots and marks of severe blows all over the body

from head to foot. 'I'he native doctor was of opinion that the
beating must have been kept up for some considerable time.

The Mofussil and Foujdary+ confessions of the prisoners Nos.
+ No. 13, Mojoo 31, 32, 33, 34, 37, 39 and 40, arc
e attested respectively by the witness-

14, Sheroo.

» 15, Moonshee. es named in the margin. The gist

, 16, Koortub. of these confessions is, that the pri-

» i;, gahm. soners took advantage of the de-

aran. mend’e vl N .

? 19, Goriboollah. f,t aslu.i s visit to their f'vﬂlalg'e': t(]) way

20, Ameer. ay him in revenge for his having

” 91 Kheroo. turned some of them out of their
” ?

land; that they all mnore or less had

1 No. 22, Arojbuksh. a share in the beating, and that the

» 23, Shamsoonder, story of deceased’s laving been

» 24, Gourmohun.

> 25, Torab Ally. caught in the act of robbery, was

fulse.f Some of the prisoners them-
selves having made the hole in the wall and placed the property
in it.

Prisoner No. 27 denies having had anything to do with
beating the deceased, and states that he was told by the chow-
keedar that Mohobot had been scized in prisoner No. 29’s
house endeavouring to commit a robbery. Prisoner adds that
he went to Keramdi’s house, where he saw deceased lying
senseless and gasping. Prisoner called three witnesses§ Nos.

26, 27 and 28, to prove that the
§ No. 26, Tungoo. Chowkeedar called him as he was
27, Dhun Mamood. er . . . .
98 Rohomut. sitting at dinner with his friends to

’ go to Keramdi’s house, where a thief
had peen captured in the act.

Prisoner No. 28, makes a similar defence and supports it

No. 29, Jearoo by the evidence of two witnesses||

" 80, Abadoo. (Nos. 29 and 30,) who happened, as

” 2 . . . .

they say, to be dining with Bhajon

”»
”»

on that evening.

Prisoner No. 29 states that he was awoke by a noise in his
house and getting up, saw a number of people beating Moliobot,
cannot remember who beat him, He calls no witnesses.

Prisoner No. 30, plegds alibi at a place called Moyestbandi
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No. 31, Mona one and half coss distant. He calls
" 35 Hosnak. two witnesses* (Nos. 31 and 32))

o who depose that on Sumbar, they
saw him at dinner at the time and place specified.

Prisoner No. 31, pleads that he was awoke during the night
of Sumbar by his niece crying out, prisoner got up and saw a
man making his way out of a hole in the wall. Prisoner imme-
diately seized the intrud®r Ly the legs afid held him il help
came. Prisoner adds that he does not know what happened
after this, as he was overcome by his feelings and retreated
iuto his own room. Prisoner caunot tell who beat the deceased,
but the man died from the effects of the beating towards morn-
ning. Prisoner called no witnesses.

Prisoner No. 82, repudiates his former confessions and
declares that the deceased Mohobot was caught in the act of
robbery. He calls no witnesscs.

Prisoner No. 83, likewise denies both his former confessions,
he admits that he was present whilst Mohobot was being
beaten, but denies that he took any part in the assault. e
% No. 83, Badoo. calls two witnessest Nos. 33 and 34,

34, Kudira. who deny all knowledge of the mat-

ter on which they were summoned
to give evidence.

Prisoner No. 84 repudiates his former admissions and pleads
alibi, he calls two witnesses, one (witness No. 8,) knew nothing

, in prisoner’s favor, the other could
I No. 35, Moonshee. . .

? only account for him up to 5 r. M.
of the day on which the assault took place.

Prisoner No. 35 pleads alils at home, bubt his witnesses
altogether fail to support his defence.

Prisoner No. 36 denies having taken any part in the assault,
was at home suffering from illness, when he heard of what
had happened.  He went to prisoner No. 31’s house and saw
§ No. 38, Pir Mamood. the deceased lying s?nsc]ess, he calls

39, Ear Mamood. two witnesses§ to prove that he was

at home till summoned by the Chow-
keedar,

Prisoner No. 37 admits having been present at the boating,
but denies that he took any part in it, he repudiates botlt his
former confessions. His witnesses, however, knew nothing in
his favor.

Prisoner No. 88 denies his guilt in toto, but makes no special
defence beyond a plea of enmity on the part of the other pri-
soners, he calls no witnesses.

Prisoner No. 39 likewise admits having been present when
Mohobot was beaten, he did not interfere; was told that
Mohobot had been captured in the act of theft; he (prisoner)
calls no witnesses,
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Prisoner No. 40 pleads alibs at home, and denies his former
confessions, he calls two witnesses, who knew nothing whatever
about him.

Prisoner No. 41 pleads alibi at Huteebunder, he calls four
witnesses who, however, entirely fail to support his defence.

Prisoner No. 1 likewise pleads alidi, but fuils equally to
support it by any credible testimony.

Futwe of the Law-qfficer.—'The futwa of the Law Officer
convicts all the prisoners of aiding and abetting the culpable
homicide of Mohobot.

Opinion of the Sessions Judge.—I1 agree with him in con-
vieting all the prisoners of having aided and abetted the death
of Mohobot, but am of opinion that a higher degree of crimin-
ality than culpable homicide is established by the evidence.
Seven of the prisoners confessed at the first to having taken a
greater or less share in the assault, and they as well as the non-
confessing prisoners are proved by the most satisfactory evi-
dence, to have been of the number present when Mohobot was
being beaten. The evidence of the confessing prisoners is good
as regards the general circumstances of the case, and disposes
most incontestably of the alleged attemnpt at burglary on the
part of the deceased Mohobot. The evidence of the native
doctor proves that the deccased was most inhumanly beaten
and tortured, and that the beating must have continued for
some hours, his deposition likewise proves that the deceased
was tied up before being beaten.

Assuming, thercfore, as proved, the truth of the circumstances,
as stated in the confessing prisoner’s depositions, 1t appears
that the deceased was coolly waylaid by about twenty men,
tiel hand and foot, and beaten for some hours till he was
moribund ; the state of the deceased’s body (his calves
pounded into pulp) proves that the beating must have been
continuous, and there 18 every thing in my opinion to shew
that the assailants meant to kill Mohobot from the first and
to make out a story of his being caught in the act of robbery,
and that the crime of which they should be convicted is wiltul
murder, a more cold-blooded brutal taking of life I never met
with,

Tlxo evidence does not show, and indeed it is almost impos-
sible to expect that it should, the particular share taken by each
particular prisoner, butit may be reasonably inferred, and the
evidence abt all events shews, that these men were particularly
active on the occasion, that the parties in whose house (or
rather before it) the beating took place, and the man who bad
the greatest desire of vengeance against the deceased were the
chief actors in the outrage. The evidence also points out pri-
soners No. 28 and 30, as making themselves conspicuous in
driving off parties who agked to know what was going on.
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Recommendation of the Sessions Judge.—On all of these pri-

soneps viz. prisoners Nos. 27, 28, 29, 30 and 381, [ would "

recommend a sentence of transportation for life and on each
of the remaining prisoners, one of fourteen years’ imprisonment
in banishment with labor in irons.

Kemarks by the Nizamut Adawlut.—(Present: Mr. E. A,
Samuells.) There can be no doubt as to the prisoners’ guilt in
this case; and the only question is whether they shall be con-
victed of murder or of culpable homicide. The Law Oflicer, in
accordance with the Mahomedan law, fiuds them guilsy of
culpable homicide ; because the injuries which the deceased
received, were inflicted with sticks or other blunt weapons.
Under the provisious of Section 75, Regulation 1X. of 1793,
the inteution of the eriminal, inferrible from the nature and
circumstances of the case, and not the manner or instrument of
perpetration (except as cvidence of the intent) is to constitute
the rule for determining the punishment. In this case it
appears that the prisoners lay in waib for the deceased from a
feeling of revenge; dragzed him to the house of one of their
number and beat him so inhumanly, that although it is not
certain they premeditated his death previous to the attack, it
is impossible to believe that they did not ultimately intend it ;
or at least, that they became perfectly caveless as their passions
were roused whether death did or did not ensue from their
brutal conduct. I accordingly convict the prisoners of wilful
murder ; and, in accordance with the recommendation of the
Sessions Judge, sentence Nos. 27, 28, 29, 30 and 31, to impri-
sonment for life in transportation beyond seas, and the rest to
fourtecn years’ imprisonment in banishment with labor in

irons.
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PrESENT :

E. A. SAMUELLS, Esq., Judge, axn 11. V. BAYLEY, Esq,,
Qfficiating Judge.

GOVERNMENT
East-Burd-
wan, . versus
1859 * JEEBUN DOME.
e CriMgE CHARGED —1st count, wilful murder of Jadoo Dome;

July 8.  2nd count, severely wounding Rookynee Domnee, witness
Case of No. 1, with intent to murder her.
JEEBUN Committing Officer.—Mr. 1l. B. Lawford, Magistrate of
Doms.  Fast-Burdwan,
Where the . Lried before Mr. H. M. Reid, Oﬁ'i'ciating Sessions Judge of
ScssionsJudge East-Burdwan, on the 19th May, 1859. i
recommended ~ Remarks by the Sessions Judge.-—The prisoner pleads *not

. . ”» Y | ,
that capital o o0 1, Rookynee Domnee. guilty.” 1t appears from the

punishment Deporition A evidence®* that the deccased
:,]:i(:\;:g :: :ﬁ; Ditto B. Jadoo Dome and his wife
groﬁnd that it Wit. No. 5, Mooktaram Mundul.  Rookynee Doinnee, (witness
was not clear-  » » 6 Nobin Mundul. No. 1,) were sleeping in their

13, Gopeenath Bose. i
ly proved that ~ » s 19 0P house on the night of the
the orime wea  »  » 15 S); d Ruhmah Pesh- ) Bysack lustz together
premeditated, ar.

o that it . _ with their daughter Pootoo
might  have Domnee (the wife of the prisoner) and their four younger
been commit- children when witness No. 1, was roused from her sleep by
ted on the hearipg her husband calling out that he was wounded, and on
spur of the getting up she found him lying wounded and bleeding, and saw
‘(’)‘°m:"t’b tr)“_’ the prisoner who had been left to sleep in the verandah of the
in‘;urt’h(;tsctl:e house, standing over the deceased with a blood-stained bill-
attack on the hook in his hand. On the witness endeavouring to protect her
deceased was husband, the prisoner struck her two blows with the bill-hook,
made deliber- from the effects of which she fell down insensible. 'The pri-

ately and goner then made off, leaving the bill-hook behind him, He was
with a deadly

. arrestedt the following day at
X;?tli?; fm:;- t Wit. No. 3, Judoo Jumadar. his father’s house in the vil-
petty  spite, lage of Tetoolya Daspore which is about three and half coss
considered it distant from Khundersona, the scene of the occurrence. The
impossible t0 wynded persons were taken to the Hospital where the deceased
:;f:r th: a (;g died about fourteen days afterwards. His wife, the witness
otherwise than NO- 1, eveutually recovered from the effeet of her wounds, which
with the full were less severe than those of her husband.
intention of The medical officer] states that the deceased had two wounds

eausing deatl ¥ i
) pﬁssed& ; + Wit, No. 7, Baboo Woomachurn St 0" the forehead, one of which

capital  sene 8. A. Surgeon. fractured the skull ; the two
tence, wounds subsequently joined
into one, and formedwan ulecr. The wounds were the cause of
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death, and were probably inflicted by the bill-hook prodaced
(a weapon weighing chuttacks 14 tolaks 3) The witness No. 1,
had three wounds, all of which the medical officer is of opinion
might have been inflicted with the same weapon.
1t appears from the evidence and from the depositions (A and
B) given by the deceased before the Police and the Magistrate,
that the prisoner had been married (o his wife Pootoo (the
daughter of the deccased) about five or‘qix years, and, had been
in the habit of living with her sometimes at his father’s house
and sometimes at the house of his father-in-law ; that they
had been living together for about a month previous to the
occurrence at the house of the deceased, and that they had all
continued to take their meals in common up to within three
days of the occurrence, when the deceased .and his wife dis-
continued messing with the prisoner owing, as the witness
No. 1 states, to the prisoner failing to contribute anything
towards the common fund. Prisoner’s wife, however, continued
to take her meals with her husband up to the day of the occur-
rence when he took his dinner by himself; that for three
nights preceding the occurrence she has slept separately from
him, and with her parents ; that about twelve days previously
the prisoner had given his wife an article of wearing apparel
which on the day of the 5th Bysack he had demanded back
from her parents; that they refused to give it back at the
time, but said they would do so mnext day in the presence of
the witnesses; that deceased had also objected to allow his
daughter to return home with the prisoner ; that wdrds there-
upon ensued between the prisoner and the deccased and that
the prisoner attacked the deceased that same night when the
latter was asleep, using in the attack the bill-hook belonging to
the deceased, he being fully aware of the place where the above
weapon was usually kept.
On being brought before the Police the prisoncr stated* that
. in consequence of his having
* Wit. No. %’ %‘L‘;ﬂg{}g‘;ﬂduk' heard that his fnhher-in-lav%
’ and his mother-in-law had
tuken his wife to some other person, he became enraged with
the former and had some words with him, and that at night he
tirst of all struck the deceased, and next the witness No.d with
a lathee, and then took away his wife, but after they had pro-
ceeded some distance together, he was obliged to leave her
owing to her cries and entreaties.
Belore the Magistrate, the prisoner admittedt having struck
. . deceased with a bamboo but
t Wit. No. 11, Dwarkanath Sircar  denied having inlended to kill
Mokhtar. .. him. He further denied h
» 3 12, Brijomohun Puulit 2 ed hav-
Mokhitar. ing struck the wituess No. 1,
. and said that that portion

» n
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of his Mofussil confession in which he had stated he had done
s0, and that he had subsequently taken away his wife was
untrae, and had been extorted from him by threats on the part
of vhe Police. He further stated that the deceased had given
away his (prisoner’s) wile in marringe to another person and
had turned him (prisoner) out of doors, and also that he had
beaten him on the 2nd Bysack or three days before the date of
the alleggd murder.

In this Court, the prisoner denies the charges on whieh he
stands committed, and says that he did not make any admis-
sions either before the Police or before the Magistrate. 1le
calls no witnesses for his defence.

The Jury (Baboos Taruknath Mookerjee, Rakhal Dass Sircar
and Rakhal Dass Chowdhoory) unanimously couviet the pri-
soner on both counts of the indictment.

In this verdict I concur. The name of the prisoner was
mentioned {rom the first, on the report of the occurrence which
reached the thannah at noon the next day, as the person by
whom deceased and witness No. 1, had been wounded, and
setting aside the evidence of his wife which, thuugh recorded,
has not been taken into account by the Court in influencing its
decision, I am of opinion that there is ample evidence to show’
that the prisoner was beyond doubé the person by whom the
deceased and his wife were wounded. 'What the cause of the
disagreement between them was, and what particular object the
prisoner had in view when attacking them is not so clear, but
the evidence seems to warrant the conclusion that there had
been a quarrel between the parties about the prisoner’s wife,
and that it was the prisoner’s object to remove her from the
house of her parents, and that in the prosecution of that object,
in itself not an illegal one, he committed the offences with which
he stands charged. Whether the attack was a premeditated
one, or whether the prisoncr faneying that he was about to
meet with opposition in carrying out his design on the spur of
the moment seized the weapon, which happened to be lying at
hand, and inflicted with it the fatal wounds, is not quite clear.
The deposition given by the deceased before the Police (marked
A) might indeed, at first sight, have warranted the conclusion
that thaere had been an altercation between the deceased and
the prisoner wmmediately previous to the attack, but his subse-
quent deposition (B) given before the Magistrate, corroborated
as it is by the evidence of the witness No. 1, precludes the
Court from adhering to such a supposition.

The time at night at which the attack was made, the weapon
used in making it, and the repetition of the blows must be
regarded as aggravating ecircumstances against the prisoner ;
but, on the other hand, the cause of quarrel betwoeen the parties
appears to have been but a slight one, and there does not scem
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to have existed any previous enniity between them. The pri-
soner has, in my opinion, incurred the penalty of death, but
regard being had to the absence of previous enmity, to the fact
that there is on the record no sufliciently clear proof of the
crime having been a premeditaled one, and lastly, giving the
prisoner the benefit of the supposition which 1 have raised
above, that the crime might possibly bmve been committed on
the spur of the moment, while he wasin*the act of endgavouring
to compass the removal of his wife, and that he thought that
he was about to be opposed, or perhaps actually was opposed in
that act, I trust the superior Court may coucur with me in
thinking that the case is one in.which the extreme sentence of
the law may be remitted, and a sentence in lieu thercof, of
transportation for life be substituted.

Remarks by the Nizamut Adawlut.—(Present : Messrs. E. A,
Sumuells and I1. V. Bayley.)

My, I, A. Samuells—'rom the depositions of the deceased,
the cvidence of the prisoner’s wife and the confessions of the
prisoner belore the Police and the Magistrate, both of which
have every appearance of being genuine, 1 can entertain no
doubt that the attack was made upon the deceased by the
prisoner deliberately with a deadly weapon from motives of petty
spite and with the full intention of causing death. It is true
the prisoner denies this, and says that there was a quarrel
between the deccased and himself, and that be struck him with
a bamboo in his anger, but the libter statement is irreconcileable
with the nature of the wound as well as with the evidence, and
the former is dircetly contradicted by the evidence both of the
wife and the deceased himself.

Under these circulistances, it appears to me, impossible to
record any other sentence than one of death. L accordingly
direct that the papers shall be laid before another Judge.

My, Il. V. Bayley.—The medieal evidence in this case clearly
proves that the wounds on the head of the deceased caused his
death ; and that they might have been inflicted by the kataree,
proved to have been in the house of deceased. 'The witnesses
Nos. 1 and 2, (the latter the prisoner’s wife) and the deceased
all deposed to prisoner having attucked deceased, when asleep,
with the kataree. 'L'he prisoner,in his confessions to the Police
and Magistrate, admits having struck deceased on the head with
a lattee. 'I'hese coufessions are denied at the Sessions, but are
proved to have been voluntarily made. The causes of pro-
vocation alleged in them are that the deceased had beaten
prisoner with a broom, and had given prisoner’s wife (deceased’s
daughter) in a sunga marriage. But no attempt is made by
prisoner to substantiate either of these pleas. I see no reason
to distrust the truth of the depositions of the deceased to the
Police and Magistrate, or of wityess No. 1. 'I'he Sessions Judge

1859.

July 8.

Case of
JEEBUN
DowMe.



196 CASES IN THE NIZAMUT ADAWLUT.

1859.  justly remarks: “The timne at night at which the attack was
- made, the weapon used in making it, and the repetition of the
July 8. blows, must be regarded as aggravating circumstances.” Ihese,
Caseof  apnd the deceased being asleep, afford most strong presumption
J];“UN of a malicious design to kill. The Sessions Judge deems the
OME. . . . . .
facts of the quarrel being slight, of no previous enmity, and
no sufficiently clear pooof of the crime being premeditated,
and possibly that the crime was committed on the spur of the
moment, such as to justify the remission of a capital seutence.
I regret 1 can see no ground to consider these rcasons to out-
weigh the facts which the Judge himself terms aggravating, and
which, together with that of deceased’s being asleep, I consider
admit of no presumption but a malicious design to kill. I con-
cur with Mr. Samuells.

PRESENT:
G. LOCH, Esq., Officiating Judge.

GOVERNMENT AND ANOTHER

West-Burd- versus
wan. RAMKISTO GOWALA axp MANICKRAM
1859 MARWAREE.

—— CriMe CHARGED.—No. 138, theft of a Bank note for Com-
July 14.  pany’s Rs 500, on the 23rd August, 1858, corresponding with
Case of  8th Bhadro, 1265; No. 14, 1st count, being accessary after the

Ramkisto  fact to the above theft; 2nd count, receiving the said property

Gowara and knowing it to have been stolen.

another. CriME EstaBLisukp.— Knowingly retaining in their posses-

Held that sion and applying to their own purposes the proceeds of a 500

the appropri- rupees Bank note belonging to the prosecutor (which had been

ation by the found by prisoner No. 13,) after the same had been publicly
prisoner of 8 gdvertized for.

i ank  Note Committing Officer.—Mr. 'I'. Bruce Lane, Assistant Joint-

ound by him, . c

the owner of Magistrate of Rancegunge.

which was, at  Tried before Mr. Pierce Tayler, Sessions Judge of West-

the time of Burdwan, on the 23rd March, 1859.

finding, un-  Remarks by the Scssions Judge.—The terms of the Court’s

]v‘v';z“’“i:" him, gocision in this case, drawn up under Act XXXIIL. of 1854, were

cordance with 8 follows. .

theruling lnid The oral and documentary evilence for the prosecution,

down by the supported by the repeuted confessions of the prisoners, and

c E;'ghs}‘ . portions of their defence before this Court, clearly prove that the

'fﬁ;i:bum,;“ prosecutor on the 22nd of August, 1858, received a letter from
case, not acri- Mr. J. F. Harrison, agent of the East India Coal Company,

minal offence enclusing a Bank of Bengal ngte, for Rs. 500, No. 01646, for
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Colliery expenees ; that, having occasion to go to Raneegunge 1859.
that day, he took the note with him, for the purpose of chang- —JJ 14
ing it; that he went to Mr. Rose’s Hotel, and asked him Y f'
whether he could change it ; that, as Mr. RRose was not able to Rﬁ::ﬁlgm
do so, he replaced the note in his pocket, and after remaining gowara and
there about an hour longer, started to return home; that, after  another.
hie liad got out of the Raneegunge byzar, he had occasion to
put his hand into his pocket, when he found that the Note was of which (he
not there; that he immediately returned to the Hotel, and prisoncr could
informed Mr. Rose of his loss, and had his compound searghed 5 %@ convisted.
that not being able to find the Note he returned home, and the
next morning informed the agent, Mr. Harrison, by Pelegraph,
of his loss and requested him to stop the note at the Bank of
Bengal ; that he also sent his peon, Ram Singh, witness No. 4,
to the different moaey-changers in the bazar, with a note ot
the loss of the note, and offering 50 K= reward for its recovery ;
that, the next day, he petitioned the Assistant Joint-Magistrate
to have a dram beaten through the bazar, and the said offer
of reward duly promulgated ; that, some time alterwards, he
received a ledter from his Agent, enclosing one from the Bank
of Bengal, which shewed that the lost note had been cashed
there, by the Oriental Bank ; that the Agent had written, upon
the back of the said letter, that the note had been further
traced to Manickram Marwaree of Rapeegunge, prisoner No.
14; that on receiving the said communications, the prosccutor
called upon the late Assistant Joint-Magistrate, and beg-
ged him to examine the said Manickram’s books ; that the said
officer, accompanied by the prosecytor, Doollubh Singh Chup-
russce, witness No. 1, and Ramreedoy Mujmooadar, the Moon-
shee of the Baneegunge Court (sent for and examined by this
Court,) went to the prisoner Manickram’s shop ; that on his
brother, who was there, saying that he had gone to another, he
was searched for and found therein ; that e was very unwilling
to give up his books; that when he, at last did so, the lost
note was found entered in one of them ; that he then orally
confessed having received it from the prisoner No. 13, and
agreed to buy cloth therewith, and halve the profits with him;
that the prisoner Ramkishto was then apprehended, and ag
once confessed having found the Note in the hotel compound,
near the boundary thereof; and mado the above arrangement
with the Marwaree ; that the latter gubsequently paud back the
amount of the lost Note, by the late Assistant Joint-Magis-
trate’s permission ; that the prosecutor was allowed to have it,
on asking lor it verbally, upon the written security of Mr,
C. Rose, the proprietor of the Rancegunge Hotel, which is the
only record of that part of the case discoverable; and that the
Note was paid by the prisoner No. 14 to Madhubchunder Loodro
(sent for and examined with hig books by this Court.) who was
VOL. IX. 2k
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the manager of the kothee, or house of business, of the late

—— Kissenmohun Singh, in Calcutta. In his Motussil confession,

the prisoner No. 13 alleged, that he had not told No. 14 where
he found the note, and the latter, in his confession taken at the
same time, acknowledged that he had not yet given No. 13 any
part of the value, or profits thereof. DBoth prisoners also
affirmed, that they wers ignorant of the note having been
advertized for. .

The prisoner’s No. 13’s confession, before the lIate Assistant
Joint-Magistrate, was nearly the samne as his first. That of
the prisoner No. 14 added, to his former statements, that, in
consequence of No. 13 not having demanded change for the
note at once, he conceived it to have been obtained by theft,
or dacoity, and that there could be no harm in taking it (on
the terms proposed ) because he could be able to pay back the
money, it called upou to do so at any future time.

The defence of the prisoner No. 14, before the Sessions Court,
though nearly the same as his confession in the Mofussil in all
main particulars further alleges, that he thought the note
might be prisoner No. 13’s own property, because he was a
butter vender, and could have saved as much as 500 Rs. e
also omits all about his having suspected the said note to be
stolen property.

The defence of the prisoner No. 13 is also in the main,
similar to his confession, but he further declares, that he never
gave the note to the Marwaree, but only told him to tiade
upon it.

"l'he prisoner No. 18 named no witnesses, and certain Marwa-
rees adduced by No. 14, sthough they gave him a good character
and affirm that they were not aware of the note having been
advertized for, say nothing that can exculpate him.

The futwa of the Law Officer conviets both prisoners, bu-zun-
i-ghalib, or on violent presumption, of knowingly failing to
restore lookta (or lost property) after the same had been pub-
licly advertized for, and declares them liable to fazeer, or dis-
cretionary punishment.

This futwa is of $he same nature as that passed in the case of
Chundoo versus Sheikh Roopun and others, decided by the
Nizamut Adawlut on the 15th of May, 1815, in which the pri-
soners were acquitted, in consequence of the evidence against
them not being considered sufficient.

On gearching for other precedents, I find that of Govnerment
versus Mungola Raur, decided by the Nizamut Adawlut on the
29th of March, 1852, in which the prisoner was sentenced to
one year's imprisonment, with labor suited to her sex, for taking
jewels from a corpse, and appropriating them, and thereafter
endeavouring to hide the body. -
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There is also a casc, viz. Government and Tarucknath Ghose
versus Nuzzur Allee, decided by the same Court on the 22nd of
August, 1857, in which the prisoner was acquitted, on the main
grounds, that there was no good evidence of the thefl charged
against him, and that, “if he found the lost note not knowing
who was the owner and changed it, before the owner came
forward to claim it, no felony had bee\cmnmittcd by him.”

Ou referring to Archbold’s pleadinks and evidence, third
cdition, pages 131 and 132, 1 find the above ruling of English

. . « Law* near the bLottom of the
Vt’:;i(}?l‘{':)l gleufilfﬂo" of “oon- g rmer (3rd inst. 108, 1 Hawk.
€ 33, 8 2) but at foot of the
said page, and ab the top of the next, another ruling of the said
Law, to the effect that, “if a hackney Coachinan convert to
bis own use, a parcel left by a passenger in his coach by mistake
it is a felony, if he know the owner, or it he took him up, or
sct him down, at any particular place, where ke might have
enquired for him (R. V. Wyune, 2 East, 664 and others).”

On consideration of all these direct and analogieal pecedonts
in connection with the fucts that the prisoner No. 13, ought
clearly to have enquired for the owner of the prosecutor’s note,
at Mr. Rose’s Hotel, alter he had found it within the compound
thereof, aud that the prisoner, No. 14, must evidently, have
either refused to negotiate it, unless he got a moiety of its
value, because he knew it to have beeu found under the above
circumstances, or demanded that extravagant consideration,
because he suspected the said note to be stolen property, as he
stated in his confession to the late Assistant Joint-Magistrate,
and as it is impossible to believe that cither prisoner was
unaware of the same having been advertized for, [ consider the
prisoners jointly guilty of a grave and legally punishable offence
and, therefore, gencrally concurring in the futwa of the Law
Officer, convict them both of “knowingly retaining in their
possession, aud applying to their own purposes, the proceeds
of a 500 Rupees Bank note, belonging to the prosecutor (which
had been found by the prisoncr No. 18,) after the same had
been publicly advertized for” and sentence them as under.

Prisoner No. 13, Ramkisto Gowala, to two years' imprison-
ment without irons, and in the cvent of 50 Rupees ffie not
being paid at uny time before his sentence may expire, to labour
during the period thercof.

Prisoner No. 14, Manickram Marwaree to three years
without ditto, and in the event of 200 Rupees fine not being
paid, at any time before his scntence may expire, to ditto, during
the period thereof.

I pass the above sentences on the grounds that the offence
committed is, clearly, punishable under the Mahomedan Law,
as get forth in the fufwa of the Law Ofticer; that there can he
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no doubt of the injury likely to dcerue to society from non-
punishment thercof, while thie analogies of Knglish law go far
to shew, that it would have been considered a very grave
offence indeed, under the peculiar circumstances above detailed
in the courts of the mother country.

I have punished the Marwaree, prisoner No. 14, more
severely than No. 13, lr:cause being a better instructed man,
he ought to have adviselt the latter to enquire for the owner of
the note at the hotel, when first he eame to him with it, or at
any rate, to have given up the amount in conjunction with himn
as soon as he Lecame aware that it had been advertized for.

I havé not punished either prisoner wore severely, because
the 500 Rupees lost by the prosecutor have Leen repaid,

The usual warrant will at once issue, and the Joint Magis-
trate of Bancoorah will be directed to restore the khata books of
the prisoner, No. 14, to the receipt of his brother, or any other
agent he may appoint.  Those of the witness Madhubehunder
Roudroo were given buck to him by this Court.  The fecord will
be returned as soon as practicable, and the present Assistant
Joint-Magistrate of Raneegunge will be directed to cancel the
security given by Mr. Rose, for Mr. Staig, in the matter of the
repayment of the value of his note. In this Court’s separabe
proceeding to that efleet, the said officer will be warned that
such proceedings ought always to be recorded in like cascs with
the utmost care.

Remarks by the Nizamut Adawlut.—(Present: G. Loch, Esq.
Ofliciating Judge.) 'T'he prisoner No. 13, is charged with vhe
theft of a Bank note for Co.’s Bs. 500 on 23rd August, 1838.
The prison:r No. 14, is charged first, with being accessary alter
the fact to the above thelt and sccondly, with receiving the
said property knowing it to be stolen. The prisoners were
convicted by the Sessions Judge of knowingly retaining in
their possession and applymg to their own purposes the proceeds
of a Bank note for Rs. 500, belonging to the prosccutor,
(which had been found by the prisoner No. 13,) after the sane
had been publicly advertized for.

1t appears that the prosccutor, a servant of the K. I. Coal
Company, received a Bank note for Rs. 500, No. 01646, from
Mr. Hairison the agent of the Company. He took it amoug
other places to Rose’s Hotel at Raneegunge, in order to get it
changed but was unsuceessful j after leaving the Rancegunge
bazar he missed the note and immediately went back to the
hotel, bad the compound searched, but not finding the note
informed his master the next morning by Electric Telegraph
of the loss and begued him to stop the note in Caleutta. He
also sent to the different money-dealers in the Rancegungo
bazar and offered a reward of Rs. 50, for the missing note and
ulso petitioned the Assistant Magistrate to have proclamation
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of his loss made by beat of drum through the bazar with the
olter of the above reward, which was done. Some time after he
received a letter from his agent informing him, that the note
had been stopped at the Bank of Bengal and had been traced
to Manickram Marwaree of Rancegunge, prisoner No. 14. He
applied to the Assistant Magistrate to have Manickram’s books
cxamined and an entry of the lust note s found in them, and
Manickram stated that he had received the note from Ramkisto
Gowala prisoner No. 13, and they had agrecd that he Manick-
tam should purchage cloth dnd the two should share the profits.
Ramkisto on being apprehended, confessed to having found the
note and to the arrangement made with Manickram. The
prisoners with the permission of the Assistant Magistrate then
refunded the sumn of Rs. 500 to the prosecutor.

When first examined by the police and Assistant Magistrate,
Ramhisto stated that he had found the two halves of the note
outside the hotel compound on the road to the north, and atter
keeping it for some days he shewed it to Manickrain, but did
not tell him that he had found it, nor did Manickram ask him
anty questions about it. On 2nd or 3rd Kartik he made over the
note to Manickram, the parties having agreed that Mauickran
should purchase cloth and share the protits with Ramkisto, and
he added that he was not aware of the proclamation. Manick-
ram, as stated above, admitted that he had received the note
from Ramkisto and also stated that he knew nothing of the pro-
clamation. They repeated these statements with little variation
throughout. It is questionable from Ramkisto’s defence on the
trial, whether he meant to say that he picked up the note
iuside or outside of the hotel compound.

1 do not think the conviction in this ease can be upheld.
It is not of material consequence whether the Bank Note were
found within or without the Hotel premises at Raneegunge.
What has to be looked to is the intention at the time of the
party finding it.  The leading case reported among the English
trials is that of Thurburn (see Roscoe’s Law of Evidence of
1857, page 581, Head, Larceny) which is very similar to the
present case. The prisoner found “a baunk note, which had
been accidentally dropped on the high road. 'T'here was no
name or mark on it indicating who was the owner, nor Were
there any circnmstances attending the finding of it which would
cnable hiin to discover to whom the note belonged where he
picked it up : nor had he any reason to know that the owner
knew where to lind it again. The prisoner meant to appropri-
ate it to his own use when he picked it up. 'T'he day atter, and
before he had disposed of it, he was informed thal the prosec-
cutor was the owner and had dropped it accidentally ; he then
changed it and appropriated the money to his own use. The
Jury found that he had reason torbelieve and did belicve it to
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be the prosecutor’s property before he changed the note and

= the prisoner was convieted.” The case was reserved for the

opiuton of the Court of ecriminal appeal and that Court “ held
that the convietion was wrong.”” In delivering judgment

RaMx1sro g ke explained that «in order to constitute the crime of

Gowara and

another.

larceny there must be a taking of the chattel of another animo
JSurandi and against tlee will of the owner. By the term animo
Jurandi is to be understood the intention to take not a particu-
lar temporary, but an entire dominion over the chattel without
a colour of right. As too the rule of law founded on justice and
reason is that ¢ actus non facit reum niss mens sit rea,’ the guilt
of the accused must depend on the circumstances as they appear
to him ; and the crime of larceny cannot be committed unless
the goods taken, appear to have an owner and the party taking
must hnow or believe that the taking is against the will of that
owner.””  He further goes on to say that *the result of these
authorities is, that the rule of law on this subject scems to be,
that if a man tind goods that have been actually lost or are
reasonably supposed by him to have been lost, and appropriates
them with intent to take entire dominion over them, really
believing when he tukes them that the owner eannot be found,
is not larceny. But if he takes with the like intent, though
lost or reasonably supposed to be lost, but reasonably believing
that the owner can be found, it is larceny.” The whole judg-
ment is too long o be quoted in this place, but I make a further
extract in which the learned Judge applied the above reasoning
to the case before him. *“I'o apply these rules to the present
case the first taking did not amount to larceny, because the note
was reahy lost and there was ro mark on it or other circum-
stances to indicate ther, who was the owner or that he might
be found, nor any evidence to rebut the presumption that
would arise from the finding of the note as proved, and he
believed the owner could not be found and therefore the original
taking was not felonious; and if the prisoner had changed the
note, or otherwise disposed of it before notice of the title of the
real owner, he clearly would not have been punishable; but
after the prisoner was in possession of the note the owner
became known to him, and he then appropriated it animo
Jurandi and the point to be decided is, whether that was a
felony. Upon this question, we have felt considerable doubt.
If he had taken the chattel innocently and afterwards appro-
priated it without knowledge of the ownership, it would not
bave bLeen larceny ; nor would it, we think, if he had done so
knowing who was the owner, for he had the lawful possession
in both cases, and the conversion would not have been a tres-
pass in either. But here the original taking was not iunocent
in one sense and thq question is, does that make a difference ?
‘We think not : it was dispunishable as we have already decided
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and though the possession was accompanied by a dishonest
intent, it was still a lawful possession and good against all but
the real owner and the subsequent conversion was not, therefore,
a trespass in this case more than the other, and consequently
no larceny.” In the case of Preston also reported at page 582
of Roscoe’s work it was held “'That the Jury are not to be
directed to consider at what timo the prioner after taking the
lost bank note into his possession resolved to appropriate it to
his own use, but whether at the time he took possession of it
he knew or had the means of knowing whether who the owner
was and took possession of the note with intent to steal it; for
if his original possession of it was innocent, no subsequent
change of his mind or resolution to appropriate it to his own
us¢ would amount to lareeny,” and again in Dixon’s case
reported at page 583 of the same work. ¢ Where the Jury
found that the notes were lost, that the prisoner did not know
the owner, but that it was probable that he could have traced
him, it was held that the prisoner was not bound to do that
and that he had been wrongfully convieted of stealing the note.”

Now, applying the law as thus laid down to the present case,
it is evident that under the circumstances in which he found
and disposed of the bank note, the prisoner Ramkisto could not
be convicted of larceny, for at the time of appropriation he
appears to have looked upon the note as lost property, and there
is nothing to shew that there was any mark upon it whereby
the owner might have been traced, or even when he disposed of
it to Manickram that he knew the prosccutor to be the
real owner, though, even if he had, such knowledge would not
under the ruling above quoted have remdered him guilty of
larceny ; and therefore the knowingly retaining and applying to
his own purposc the proceeds of the note, of which Ramkisto
as well as the other prisoner Manickram has been found guilty,
without any felonious intent being proved against either, do
not constitute a legal ground of conviction. I'wo cases some-
what similar to the present were decided by this Court on 22ud
August, 1857, Volume IL. page 161, and March 7th, 1859,
page 37 in which the prisoners were acquitted. In this case
ulso they must be released.

1859.

July 14.

Case of
RaMKisTo
Gowara and
another.



204 CASES IN THE NIZAMUT ADAWLUT.

PRESENT:

E. A. SAMUELLS, Esq., Judge axp H. V. BAYLEY, Ksq,,
Qfficioting Judge.

[{}OVE RNMENT
versus

Rajslubye. KHUNJONEE AURUT (No. 4,) axp ALUMDEE
1850, MUNDUL (Na. 5.)

CridME Cuaraep.—No. 4, wilful murder of Goonalbee Aurut;
Tuly 16.  gnd No. 5, 1st count, accessiuyship after the fact; 2ud count,
Case of  privity,
Kuungoxee = (Committing Oflicer.—Mr T. Bruce Tane, Ofliciating Magis-
A"BU‘T ad - rate of Rajshahye.
Another. Tried before Mr. L. 8. Jackson, Sessions Judge of Rajsha-
Where the hye, on the 8th June, 1859.
Sessionsdudge  Remarks by the Sessions Judge.—The facts are simple and
while  adwit- yyfortunately admit of no doubt as to the commission of the
tng n:‘:;“ten;; crime laid to the prisoucr’s charge.
to  discovee Two brothers Alumdee, prisoner No. 5, and Kulumdee the
any  extenu- prosccutor, lived together at Bulaipara, with their respective
ating circum- wives, Khunjonee (prisoner No. 4) and Gounabee, the de-
stances in the ceased woman., Khunjonee is near middle age and was delivered
n""llflllt_l",eme of & child in the month of Falgoon last, w hile Goonabee appears
which the pri- 50 have been a much younger person and had been married just
souer was con- & year.
victed, recom- It does not appear that the two women were an bad terms,
mended a re- por is it in evidence that Khunjonee had any particular cause
ol un. of enmity against her sister-in-law, for although questions were
ipll,mc"t P on put Ly the Government pleader with the view ol eliciting the
the ground of fact of an intrigue between Khunjonee and her husband’s
prisoner’s sex, younger brother, the prosceutor, and although the replies to
of the irri- fly05¢ questions were not perfectly satisfactory ; yet, thereis no
{,ﬂbl]l;:z cr"é‘(‘.:f]‘: proof whatever of the fact and even it the fact were true and
Zonﬁ"eme’m known to the young wife, it would furnish ground of ill-will, on
and the ab- her part rather than on that of the offender,
sence of pre-  Itrappears from the evidence of Jhara Bewah, witness No. 10,
vious malice, who, as the widow of a deceased uncle, lived in the same
ﬁ:zs?;‘zd'::ﬁ euclosure as the brothers, that one forenoon in Chyt last, the
to be insufi- 8ame day on which Goonabee died, the witness heard a violent
cient and pass- altercation between the two women, and going to find out the
ed & capital cause discovered that Khunjonee complained of the curry
sentence. Pri- which Goonabee had cooked, as not contaming a sufficiency of
o :vhol;::\ii gravy. She represented that she would be unable to suckle her
huried the bo- infant, if she had uot food suited to her present condition.
dy of deceased Jhara very sensibly advised her to eat what was ready, and
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suggested that next day each should cook for herself. She 1859
then went back to her own hut. This occurred between one Iv 16
and two prohurs of the day and the next thing she heard was July 16.
(in the afternoon) that Goonabee was dead. She saw the body _ Caso of
late in the afternoon, but gives no detail on that point worth Iﬁgggﬁﬂf;
gpecifying. another.
About two and half prokurs of the sarfe day, it happened that
* Witness No. 1 Anardee Mundul* an‘ancle of Aluindee, was and _had not
T passing by the house where the latter lived, informed
on the way to look after his cows and Bheem Puramanickt ?;:“;z]’:i:ﬂﬂ
+ Witness No. 2. who was going to cut mulberry leaves was in ¢ ac;{dssm.y_
his company. ‘As they passed the premises, ship alter the
they heard a groan proceeding from a hut opening to the East, fact,as it was
which belonged to ICulumndce. They determined to ascertain Dot certun
what was passing, and entering the premises, and lifting the 2‘1“':112}::t et
“surkee,’ (or screen) saw to their astonishwment, Goonabee th crime, and
lying on her back, head to the North, Khunjonee with her poth khow-
lelt knee pressing on her chest or abdomen and clutching her lodge of the
throat with both hands. The exclamnations of the two men felony and as-
caused Khunjonee to let go her hold and start up. They f.ﬁ;'l‘:'ctootz:ll:’
saw from the absence of movement, that Goovnabee’s life Was pio her to os-
extinet. capo the pur-
Very much alarmed at what they had seen, they withdrew suitof justico
from the house, but meeting Alumdee in the lane, and being are necessary
questioned by him on his seeing their agitation, they told him zzcessﬁsm?h”h
o i ryship.
what had happened.  He embraced their feet and urged them p .0 77" O
to tell no one. 1 need hardly observe that such reticence is dence ought
precisely the line of conduct wlhich recommends itsell’ to- a nottobe taken
Bengali under similar circumstances. They accordingly went to the con-
out of the way for two or three days ; it was given out that Goona- :7";: of soor-
bee had dicd of cholera, and at lirst the erime appeared likely to fé;‘sion‘;‘w‘]ﬁ,‘: o
go unpunished. the  records
For Kulumdee, the prosecutor, who had parted from his wife themselves ex-
at night, (when he left her, as he says quite well) and bad goug ist, but only to
out early in the morning to labour, on coming home it would the %e":“‘“c'
scem very shortly after the occurrences which I have deseribed, Ty _° e ro-
was met by his brother with the news that his wife had died of
cholera. e went in and looked at the body which he found
lying in the same position as described by the witnesses Nos.
L and 2. He observed that some feces had been cmitted and
that something like saliva had come from the mouth of deceased,
moistening the cloth which covered it. He says that he made
no further examination, and that ho saw no marks of violence
upon her person. It is difficult to believe this statement,
but the deponent is not apparently a person of much intelli-
gence, and however this may be, it seems probable enough that
he was really ignorant of the actual state of the case until e
VOL. IX. . . 2 r
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was informed of it by Bheem Puramanick (witness No. 2))
which he says occurred on the third day after Goonabee’s death ;
during this time he had been wandering about he says like a
madman,unscttled by the sudden catastrophe. Kulumdee further
states that on taxing Khunjonee with what she had done she
at first denied it, but on being told that he had his information
from an eye-witness, ske proposed to him to say that Goonabee
l}l\'ad hanged herself, and offered to arrange a second marriage for
im,

The Darogab, Kalcechunder Bhya, witness No. 6, being
apprised of the circumstances, as stated by the Magistrate,
arrived on the spot on the 26th Mareh, four days after the
murder. He proceeded to investigate the case and while he
was hearing the statement of Jhara Bewah, the first witness
mentioned in this letter, Khunjonce fainted and remained un-
conscious for some time, I do not attach very great importance
to this fact, as it might =o happen with an innocent person
upon hearing for the first time cvidence so eriminating.

The body of Goonabee was of course exhumed and sent in to
the sudder station, where it was examined without loss of time
by the Civil Assistant Surgcon, Mr. White, witness No. 5. The
testimony which this gentleman gives is most important, it
cffcetually disposes of the suggestion of cholera and proves
that the woman died of suffocation, which the witness observes
would be brought about by force, applied precisely in the man-
ner deseribed by the other witnesses. He also mentions a
grave suspicion founded on the appearance of the stomach and
intestines, that an attempt at poison had been previously made
by the use probably of a substence at once irritant and sedative.
Ile states, however, that these crgans were submitted to the
usual tests, and that no actual irace of poison was discovered,
Lut that a vegetable poison might have been used which would
escape detection. .

The Mofussil sooruthal was not proved, the witnesses to it
being unable to read and write, and having denied that it was
read over to them on completion.

Against the prisoner Alumdee, it was shown that he had
notice from Anardee and Bheem of what had just taken place
in bis house, that notwithstanding he assisted in concealing the
perpetration of the crime, and promoted the burying ot the
body, thus making bimself an incidental accessary to the murder
after the fact. He indced adits this degreo of eriminality in
his examination before the Darogah and also, in that before the
Magistrate, which has been recorded and proved as a confession,

This was the case against the prisoners. Khunjonce’s do-
fence was simply denial. She declared that she had been ouf of
deors whon Goongbee died and that the exhumation of the
body four days after, was the wesult.of a conspiracy against her,
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although she could point to no one as cither likely to injure
her, or having an intercst in doing so. She called as witnesses, one
littlo girl apparently under seven years of age, who appearing
to be incapable of giving evidence, was not examined and a
woman named Doola, who denied all knowledge of the circum-
stances and stated that she had been away from home at a
distance of two prokurs journey foa some days Lefore the
murder.  Alumdee simply denies the dharge but calls no wit-
1C8ses,
The Jury* with whose assistance the case was tried, unani-
. . niously conviet Khunjonce, but
* Murrishchundor Sircar. declare Alumdee blamcless. In
ITurrypersaud Sandyal, thi di X
Nizabuttoollah. s verdict as to the female
prisoner, I quite coneur. It is
impossible I think that there can be any question of her guilt.
The facts of the case are somewhat unusual, but very simple.
They are mot  improbable and there is no ground either
suggested or conceivable for supposing them to have been in-
vented, and morcovér, they tally so closely with the medical
cvidence as to forbid suspicion.

It does not appear that the husband of the murdered.woman

heeame aware of the real facts until a day before the arrvival of

the Poliee, and under all the circumstanees, it is not surprising
that he should have so long delayed to prosecute.

In regard to Alumdee, I am compelled to dissent from the
verdict of the jury, as under the circumstances detailed, it
scems clear that he has legally incurred the guilt of an acees-
sary in having concealed the crime of his wife, and misrepre-
sented the facts of the ease, with a view to prevent her being
brought to trial, though undoubtedly, there is much to be said
in mitigation of his conduct which scems only just within the
limits of the law.

It remains for me to state the sentence which I would pro-
pose to pase upon Khunjonee. It is not casy to point to any
particular cireumstance which renders her an object of merey, for
the act must have been as determined a murder as ever was
committed. But regard being had to the absence of previous
malice to the sex, and peculiar condition of the eriminal *which
probably made her extremely irritable, I should be on the
whole disposed to recommend a sentence of transportation for
life. Tt is right to observe that the conjecture of the Civil
Assistant Surgeon as to the use of poison, though doubtless
founded upon good medical reasons, is unsupported by any
direct evidence of the finding or purchasc of any poisonous
substance, or of the deccased having suffered while alive from
any of the symptoms of poisoning. If any such thing had
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been proved, the complexion of tho case would of course have
been considerably worse even than it is at present.

1 have recorded against Alumdee, a sentence of one year’s
imprisonment with labor which, however, will not be carried
into cffect until the proceedings hLave been revised by the
Nizamut Adawlat.

In reference to the cenclulding part of the Magistrate’s ob-
servations, upon the proceedings of the Darogah, 1 do not feel
that 1 am called upon to express any opinion. Where irregulari-
ties or important owmissions on the part of the police are appa-
rent ab the trial, having escaped the observation of the Magis-
trate, or not having been sufficiently considered by him, it is,
1 appreliend, the duty of the Sessions Judge to animadvert
upon themn and, if necessary, to bring them to the notice of the
Commissjoner, but where the Magistrate has himself perceived,
and is prepared to deal with, the neglect of duty, I see no neces-
sity for interference on the Judge’s part.

I have already noted the failure of the sooruthal and I have
repeatedly had to remark upon the sanle shortcoming. It
scems as well liere to mention a mistake made Ly the Magis-
trate in this case, as it has been in others by his predecessors,
In examining witnesses to the sooruthal instead of looking to
the attestation of that document, the Magistrates are in the
habit of questioning the witnesses as to what they saw on the
occasion of the inquest. Now, it seems obvious to me, that the
essence of a sooruthal is its being the intclligent and full record
of what has transpired at an inquest, set down by an officer
who is or should be experienced in such matters and understand-
ing what is material, and what ie otherwise. This record made
on the spot at the time, and assented to by the subscribing
witnesses, forms a permanent history of the circumstauces
which cannot vary and which can be relied on by the Court.
Whereas to substitute for the written record, the random
recollections of the witnesses, is to substitute danger for sufety,
uncertainty for certanty, I should thervefore be glad to sve the
police #timulated to greater care in the legal preparation of
these documents, and the Magistrates advised to pay attention
to their proper attestation.

Remarks by the Nizamut Adawlut.—(Present: Messrs. E. A.
Samuells and H. V. Bayley )

Mr. E. A. Samuells.—'T'he evidence of the two eye-witnesses
in this case, Anardee Mundul and Bheem Puramanik, appears
to be free from suspicion and is corroborated by the evidence
of the Civil Surgeon and the admissioas of the prisoner, Alumdee,
in the Magistrate’s Court.

The motive for the murder is not clear, but there appears
reason to suppose that the prisoner, Khunjonee, had an intrigue
with the husband of the deceased, and this conuection may have
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furnished inducements to Khunjonee to get the deceased, who
was a much younger woman than herself, out of the way.

1t is diflicult to conceive a more deliberate murder, or one more
entirely devoid of cxtenuating circumstances. I therefore
propose to convict Khunjonee of wilful murder and to sentence
her capitally.

The Sessions Judge conviets Khunjofee’s husband, Alumdee,
of being an accessary after the fact; Because, hearing of the
murder after it had been committed, he buried the bady and
did not inform against his wife. 1t may be doubted however
whether this is sufficient to constitute accessaryship. Iull
knowledge of the felony and persohal assistance to the criminal
are both essential. Now in this case there were very trifling
marks. of external violence, The prisoner, Alumdee, had no
personal knowledge of the crime, and may naturally have been
unwilling to credit the accusations he had heard against his
wife, I would therefore acquit Alumdee and direct his discharge.

I concur in the Scssions Judge’s remarks on the subject of
the evidence to sooruthals. 1 have remarked the same irregu-
larity in the case of confessions: witnesses being questioned as
to their recollection of the statements made by the contessing-
prisoner, instead of simply proving the record of the confession,
and very recently we had a case in which witnesses were
examined as to the contents of a dying declaration. Magistrates
ought to be aware that parole evidence of what a wituess or a
prisoner said is not admissible when they have before them the
actual record of his statemnt, attested by the proper officer.

Mr. 11. V. Bayley.---1 see no reason to distrust the evidence
of Alaboodeen and Bheem Puramanick, the eye-witnesses. 1t is
to some extent supported by the statement of Alumdee but
essentially and withous possibility of collusion by that of ®%he
Civil Surgeon, Dr. White. This witness entirely refutes the
plea of cholora having been the cause of death,

As then this evidence is trustworthy, it proves clearly a
deliberate murder by strangulation.

The fact of the prisoner’s condition, i. e, having had 4 child
about a month before, and of there being no clear evidence of
previous enmity are stated by the Sessions Judge as grounds
for not passing a capital sentence. But 1 regret I cdhnot
concur in this view. 1 think a capital sentence should be passed
under the circumstances on record in this case.

1859,

——
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PRESENT:
E. A. SAMUELLS, Esq., Judge.

GOVERNMENT
v versus
GOREEB PEADAH.

_ Crive Currcep.— Wilful and corrupt perjury in having on
1859.  fhie 29th of Mareh, 1859, deposed under a solemn declaration
July 16. taken instead of an oath before Mr. T. B. Lane, Assistant
Case of Magistrate of Rajshahye, that ¢ the said Burkundauz began.
Gorgrn - b0 beat us and said, Give me your ¢ guard salzamee’ money if
Prapai.  “you do not now give me 12 Rupees I will beat you and wound
“you. Therefore, being unable to bear the torturc of the
The Magis- « heating, we gave the burkundaz 4 Rupees which 1 had with me.
f-i'.'ﬁfnu:ﬁﬁv:ﬁ?: “ He became very enraged and refrained from beating us only,
p‘_imm'r for © ON our promising to give him 5 Rupees more from home the
perjury on the  next day.  Karly next day Kodace Nheikh’s nephew having
ground of one “ come to Mohunpore to look for his uncle, we called him
of lLis state- « through the Burkundauz to the guard house, and Kodace
l’(‘)i’;t:dic‘;g‘r“g “ asked him whether he had brought anything. His nephew,
ofanother,tl’\,e “8habul Mundul, replied that he had bronght 5 Rupees and
judge quashed “ after Kedaee had taken 5 Rupees and given it to the Burkun-
the commit- “dauz, the darogah sent for us and said, &e.; and further the
ment_and di- ¢ darogah enquired how much money was there, and Meheroolla
ﬁ?:‘i(slfrateﬂl:: “ Burkundauz replied, There are 100 Rupees. On his saying
c]mége'the pri- this, the darogah took the money from me and putting it
soner  with “under a large pillow which was on the bed he was sitting
rjury  in “og, replaced the pillow, and remained sitting there;” such
aving falsely deposition being false and having been intentionally and
f]t:::dnhﬂ‘“zna deliberately made on a point material to the issue of the case.
a blgn'kundaz, Criur Estanrisuep.—Wilful and corrupt perjury.
defindants in  Committing Officer.—Mr, . B. Lane, Officiating Magistrate
the case in of Rajshahye.
whichprisoner  T'ried before Mr. L. 8. Jackson, Sessions Judge of Rajshahye,
:’&‘.‘g‘;ﬁ"&;{‘:ﬂ: on the 7th May, 1859, )
ed moncy from gemarks by the Scssions Judge.—The prisoner with another,
him. The made a complaint against a police darogah to the effect, that
Magistrate ac- after taking him up on a charge of felony, searching his house
cordingly  and carrying away some portion of lis property, the darogah
:;;ﬁeﬂ:)"f the had extorted a sum of money, 100 Rupces, from the two men,
darogsh and and then released them.
burkundaz, The Magistrate having enquired into the charge found it to
and on this be perfectly false and malicious, punished one of the complainants
evidence alone gumarily under Regulation VII. of 1811, and committed the

;‘;’i’;""’::rm 2;: other for trial on theeharge of wilful perjury, under the Circular

Rajshalye.
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Order No. 126, dated 18th June, 1841, on the ground of certain  1859.
contradictory statements made on cross-cxamination. -

On perusal of the calendar, I was of opinion that the contra- qu;l:eloﬁf.
dictions alleged were rather in the nature of prevarications; Goggen
that they werc not, if proved, likely to sustain a charge of, Prapam.
perjury ; and that in the circumstances of the case it would be
the fairest for all parties, if the prisoner were committed for perjury, and
substantive perjury upon his whole infbrmation, the truth of thejudge con-
which might be disproved by the evidence of the police officers Eagdumth;'ﬁ"
and others. I therefore cancelled the commitment, and directed judge ough:
the Magistrate to commit afresh in the manner indicated. I ot to have
intimated also, that he would be at liberty, if he chose, to add a dirccted  the

count for perjury under the Circular Order. ﬁ’i:?;;:“m to
The Magistrate has accordingly comwitted, presenting the charge 0(;:1“;
entire information as false; and the darogah and a Burkundauz distinet from
Mecheroolla, have in my judgment, well substantiated the ugter that originally
falseliood of the statement which prisoner made Dbefore ‘the :;’"t“m"'d m
. . . ie calendar
Muagistrate, and which statement has been proved in the usual 5;q4 with re-
manner. gard to which
The evidence of the darogah in particular is, in my mind, no_ evidence
perfectly conclusive. He is an officer of high personal character had then been
having attained the second grade, has been educated at the z'i‘:‘:nh tll:}ld
Dacca college, and deposes in & maunner which convinces me p,.isonel:coufg
that the charge against him was wholly unfounded. not be con-
The prisoner has called further evidence in support of his victed of per-
original statement, but these witnesses are people of no jury,merciyon
character, and their testimony is by no incans satisfactory. f)lt'.‘;hee);l;‘:“f]’:
The circumstances of the alleged act of extortion are, moreover, 1,33 accused,

by no means probable, and the accusation seems to have been unsupported

made from a purely vindictive fecling. by any corro-
It was quite voluntary, and was preferred to the Magistrate borative testi-
direct. mony.

I have, therefore, had no hesitation in concurring with the
respectable jury who assisted me in trying the case, and have
convieted the prisoner accordingly. .

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A.
Samuells.) The prisoner was apprehended by the darogah on a
charge of theft and his house was scarched. Hé& subsequently,
charged the darogah and a burkundauz,of the name of Meheroolla,
with having extorted”100 Rupees fromn him as the price of his
rclense. The Magistrate considered this complaint to be false,
chiefly, apparently, on the ground of the contradictory statements
of the complainant, and, these statements having been given on
oath, he committed the complainant for perjury, tendering the
contradictions in proof of the charge. The judge considering
that the contradictory statements were mere prevarications and
did not amount to perjury, caucelled the commitment and
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directed the Magistrate to commit the prisoner for perjury on
his whole charge against the darogah.

The only evidence against the prisoner is that of the darogah
and the burkundauz whom he had accused. Their statements
were susceptible of corroboration on many points, but none was
tendered. ‘The Judge was satisfied, from the manner in which
he gave his deposition and from his high character, that the
darogal’s denial of the charge was to bo relied ou and he,
therefore, convicted the prisoner and sentenced him to seven
years’ imprisonment.

The judge ought not, I think, to have directed the Magistrate
to commit the prisoner on what was, in fact, a totally different
charge from that which the Magistrate’s calendar originally
contained. The truth or falsehood of the prisoner’s complain
against the darogah was not in issue in the first commitment, and
there does not appear to have been any evidence of the falsehood
of this complaint on the record, which could justify the Judge in
assigning perjury to it and ordering the prisoner’s commitment
on that ground,

The conviction, which is founded simply on the oath of the
persons accused by the prisoner, cannot stand. If I were to
affirm such a conviction, no person bringing a charge against a
darogah who happened to enjoy the good opinion of the Judge
and Magistrate of the district would besafe. Perjury is not to be
assumed because the story of one man appears to be more
eredible than that of another. There must be certain proof
adduced, independent of the oath of onc of the parties, that the
deposition of the other is false. The sentence of the lower
Court is anuulled and the prisoner will be released.

o



CASE3 IN THE NI1ZAMUT ADAWLUT. 213

PRESENT :
E. A. SAMUELLS, Esq., Judge.

GOVERNMENT axp SREEMUTTY MOTO BEBEE
versus °

JADOORAM (No. 6) SREEMUTTN JULLEE (No. 7,) Chistagong.
SHAMMUD ALIL (No. 8,) axp PETUN (No.9.) -

CriME CHARGED.—1st count, Nos. 6, 8 and 9, burglary and
theft in the house of the plaintiff of property to the amount of  July 22.
Rupees 117-18, and wounding the plaintiff by burning; 2nd  Case of
count, Nos. 6 to 9, knowingly having in their possession property Janooras
obtained by 4he above burglary; 3rd count, No. 7, being an 8nd othors.
accessary before and after the fact. In & case in

Committing Officer.—Mr. 'I'. P. Larkins, Magistrate of yhich 3 out.
Chittagong . of 4 prisoners

Tried before Mr. E. Radeliffe, Additional Sessions Judge of had confessed,
Clittagong, on the 25th April, 1859. the  whole

The prosecutrix declares that on a Sunday night in the month o ® , 240
of Falgoon, her house, was burglariously entered, and property gonce adduced
to the value of Rs. 117-18 carried off ; that of the thieves she in corrobora-
recognised prisoner No. 6, who took from her person a silver tion of the
necklace and four or five bracelets ; that on the thieves laying b_‘?""fe”“m’.
hold of her she cried out and in scuffle the light was extin- n;:[i’ em-

. . y  un
guished, when one of them went to the house of prisoner No. 7, " satisfactory
who was a relative but at variance with her, and got from and there ap-
thence a light ; that they then set fire to some bamboo shav- pearing to be
ings and burnt her on the face, elbow and other parts and cut :."°“g‘="°“t'.’d'
her with a kuife to induce her to show the property. On fail- t%‘;:glsgeccg;f
ing they dug up the whole floor under her bed, discovered four fessions had
pots, one containing 50 Rupees, another twenty Sicca Rupees been extorted
and twenty Arcot Rupees, a third 14 belonging to witness by the Police
No. 19, and a fourth, a quantity of Cowrevs: they likewise 8nd that ]th‘;
carried off a mat, some cloth and dhooty, a silk pocket handker- Pro0n0 =0
chief, &c., &e. ; that in the morning Taiboolah and witness No. 20 by fear to ad-
came and found her insensible; being therefore unable to here to them
accompany them to the thannah, she went the succeeding day before  the
and deposed to much the same story, to which she adhered : "‘;1"”“31'-
before the Magistrate, rate.

The prosecutrix being a low woman there are no witnesses to
the fact. Witnesses Nos. 2 and 3, being relatives of prisoner
No. 7, and who appear to have been laid hold of by the Police, -
are decidedly unwilling witnesses, and their evidence in favor of
the prisoners Nos. 6 and 7, must be accepted with caution.

The Motussil confession of prisoner No. 8 is proved to have
been voluntary by the evidenee of witnesses Nos. 6, 7, 8, and
VOL. IX. 2 ¢

1859.
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the confession of prisoners Nos. 6, 7 and 8, in the presence of

*the Joint-Magistrate, in the absence of the Magistrate, are

proved to have been in every respect voluntary ; that even if
the prisoners Nos. 6 and 7, had been maltreated by the Police,
as attempted to be proved by witnesses Nos, 2 and 3, there is
no doubt tn my mind that the Foujdary confessions of the pri-
soners Nos. 6, 7 and 8, were their spontaneous acts, being then
under no apprehension,deeling convinced that if they had suf-
fered at the hands of the Police the indignities they are said to
have done, they would have declared the same to the Juint-
Magistrate, who, in a conference, has informed that the prisoners
had every opportunity of retracting, if they thought proper.

Witnesses Nos. 4, 5, 17 and 18 before the Magistrate
identify the necklace, the bracelets and the silk pocket hand-
kerchief. Witness No. 4 here idenfafics them as the property
of the prosecutrix. Witness No, 5 is absent, and although
sent for through the Magistrate, has not been found. No. 17
was committed for perjury on the 19th instant, having declured
on solemn affirmation taken instead of an oath, that he did not
recognise the property. Witness No. 18 although not posi-
tively identifying the articles as the property of the prosecu-
trix, swore that she said the property was her own, and that
if she recovered the whole, she would take these ornaments as a
part, meaning by that, that the necklace, &ec., wus her property,
but as there was not much found, that she hoped the Police
would exert themselves to recover the rest of the stolen proper-
ty ; regarding the identity of the property, I request the atten-
tion of the Sudder Court to the Magistrate’s abstract of the
examination, wherein it would sesm that no reasonable doubt
regarding the identity of the property need be entertained, the
ordeal to which he had put the prosecutor and prisoner No. 7
being most satisfactory to the ends of justice.

Witness No. 19 lives in the samne house as prisoner No. 7
who is Ler aunt by marriage and saw her give a light to a man
on the night of the burglary ; heard the prosecutrix’s cries two
or three times, but prisoner No. 7 would not permit her to
answer ; witness further declares that her fourteen Sicea Rupecs
had been carried off by the thieves; on cross-examination this
witness deposed that bad fecling existed between the prosecu-
trix and prisoner No. 7; that although the prisoner did not
show her any part of the stolen property, she got the necklace,
&c. the property of prosecutrix, as her share of hush money.

‘Witness No. 20, on account of whose absence this trial was
postponed from the 20th till 25th April, 1859, saw the prose-
eutrix the next morning ; found her person burnt and cut as if
with a sharp instrument ; saw the hole by which the burglarious
entry was made, and tije senseless state in which the old woman
was lying ; said that she recognised prisoner No. 6, that prisoner
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No. 7 having absconded was apprehended by him on the Wed-

nesday, and in the Mofussil he deposed that he believes from

the bad feeling that existed between her and the prosecutrix,
she colluded with the prisoners and others to rob the unfor-
tunate woman ; he also identifics the property found, but as he
did not mention this ecircumstance before, I place but little
reliance on this part of his testimony. *

Doctor Beatson reports twelve days#after the robbery, that
the prosecutrix had several marks of healed abrasions on the
right arm and chest which may have been burns or scratches.

All the prisoners plead no¢ guilty, and in his defence prisoner
No. 6 declares that he was at thé marriage-feast of one Sib-
churn’s son at Poohchal on the night of the robbery ; that the
prosecutrix was persuaded by Taiboolah to accuse him ; that no
stolen property was found in his house; that he was taken by
the Mohurrir to the prosecutrix’s, and in the evening to the
Police Station; that he was then counselled to confess, but
refusing was maltreated ; that he was then directed to give up
Rs. 6 to obtain an acquittal ; that having been beaten by two
Burkuundazes in the Mohuriir’s presence, he was instructed to
confess, and that he was not in his senses when he made his
admission before the Joint-Magistrate.

In the Mofussil this prisoner stated that on Sunday night in
Falgoon, he, prisoners Nos. 8 and 9 &ec. went to prosecutrix’s
house, when prisoner No. 9 and Agoo entered by a hole and
gagged and blinded her ; that prisoner No. 8 brought from the
house of prisoner No. 7 a light; they then dug up the floor and
found about Rs. 100, in cash, some cowrees, four bracelets and a
necklace, a pocket handkerchief, &c., &ec. ; that he gave to prisoner
No. 7 the necklace and bracelets ; that he got Ra. 6, and the rest
of the booty remained in the hands of prisoner No. 9.

Before the Joint-Magistrato, that on the day prior to the
robbery, prisoner No. 9 had informed him that prisoner
No. 7 had told him of a Mahomedan woman possessing some
wealth ; that if he would join he would get her share; that
he and prisoner No. 9 accordingly agreed; that he being
outside, prisoner No. 8 having made ihe burglarious entry,
opened the door for prisoner No. 9 and others; that prisoner
No. 9 gagged her whilst the robbery was in progress® that
Rs. 6 was given him by Petun; that prisoner No. 9 burnt
the prosecutrix, but how, he cannot say ; that, on being arrested,
he gave up his share of the booty ; that he made a similar con-
fession in the Mofussil on being maltreated, although prisoner
No. 9 forbad him ; that although his conflession was extorted
by the Police, his admission before the Joint-Magistrate was
his spontaneous and voluntary act; that he had no witnesses
to produce, but after committal he desired to prove an alibs.

Prisoner No. 7 denies all knowledge of the affuir that the
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Police tortured her and made her point out who came to her
house for a light; that the necklace and four bracelets pro-
duced by her were her mother’s property.

In the Mofussil she admitted that on the night of the rob-
bery, prisoners Nos. 6 and 8 came to her house for alight ; that
on going away they told her not to mention their names and
gave her the necklacerand bracelets which she produced ; she
denied having counsellud the robbery.

Before the Joiut-Magistrate she said, that hearing the prose-
cutrix’s cries for aid, she called her niece witness No. 19 ; that
two or three men laid hold of her and prevented her erying out ;
that on her remaining silent they promised to give her some-
thing, they then lighted alight, and after the committal of this
robbery gave her the necklace and bracelets which she delivered
to the Mohurrir with prosecutrix’s knowledge ; that she was
beaten by some of the Police whose names she did not know.
Prisoner No. 8 says he was at Julliaghatta on the night of the
robbery ; that he returned home on the Tuesday following, and
that on that night his house was searched without effect; that
he was placed in the thannah stocks and persuaded to confess;
that the next morning he was beateu by two Burkundazes with
a wooden shoe, and then taken to the Moburrir's cow-house;
that his fingers were bound and he was otherwise tortured, but
that treatment failing to induce hin to confess, the Mohurrir
directed him to bring some money when he would be released ;
that hereupon he was accompanied bome by two Burkundazes
aud sold paddy for Rs. 4, which sum he brought to the pharee ;
that he was then re-imprisonéd in the cow-house and salt and
water thrown in his eyes ; that he cannot say what was writ-
ten ; that he was detained two days without food ; that he was
instructed by the Burkundazes to make the same statement as
before, but this story he was unable to substantiate by evidence.

In the Mofussil he declared that he in company with pri-
soners Nos, 6 and 9 &e. proceeled to prosecutrix’s house ; that
prisoner No. 9 cut the hole ; that prisoners Nos. 6 and 9 catered
the house, and having brought a light from the dwelling of

risoner No. 7 demanded her money ; that prisoner No. 9 then

urnt her, and prisoners Nos. 6 and 9 dug up the floor and plun-
dered-about Rs. 100, in cash and the above enumerated articles ;
that prisoner No. 6 received Rs. 6, prigoner No. 7 a necklace and
four kharoos, himsell Rs. 4, one Agoo Rs. 6 and the remaindcr
was in the possession of prisoner No. 9.

In the Foujdary this prisoner declared that he, prisoner
No. 9 and Agoo (at large) went to prosecutrix’s bouse; that
they entered the dwelling and be remained outside ; that the
prosecutrix called for aid ; that Agoo dug up the floor ; that the
property as ahove wasydiscovered ; that prisoner No. 9 gave to
prisoner No. 7 the silver ornaments as hush money ; that pri-
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soner No. 6 received Rs. 6 ; himself Rs. 4 ; Agoo Rs. 6 and the
remainder was in the hands of prisoner No. 9; that he gave his
share to the Police ; that prisoner No. 9 burnt the old woman ;
that prisoner No. 7 had informed him of her being in possession
of some treasure ; that although he had confessed under a sense
of fear in the Mofussil, his prcsent confession was altogether
spontaneous, no one having threatened, flersuaded, or maltreated
him. '

Prisoner No. 9 denies all knowledge of the affair; says he
was at one Hussan Ally’s house selling paddy; that on the
Tuesday he returned home ; that he was apprehended without
cause ; that although the cowrees were found iu his house, he
had ten times as many there ; that the handkerchief was his own
property and worn by his son at the Eed ; that the Sicca Ru-
pee (one) was his own also.
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In the Mofussil he states that he is only acquainted with .

prisoner No. 6, with whom he is at variance and therefore he is
accused.

Before the Magistrate he observes that he isaccused because on
the complaint of prisoner No. 7, he was once the means of prose-
cutrix’s son Hussan Ally being placed in the stocks; that pri-
soners Nos. 6 and 8 causelessly took his name; that he was
absent at Rozussurree.

Witnesses Nos. 21 to 28 (excepting No. 28 absent) declare
that prisoner No. 6 was at Shibchurn’s marriage-feast on the
night in question at Barytea; but the prisoner himself said he
was at Poorubehal, distant according to witness No. 24, three
prohurs, to witness No. 26, ten or twelve ghurrees, and to
witness No. 28, ten ghurrees from the village Barytea. Wit.
nesses Nos. 30, 31 and 32, relatives of prisoner No. 7, fail to
recognize the ornaments given up by her. Witnesses Nos. 33,
86 and 39 say nothing in favor of prisoner No. 8, ke himself
declaring that he sold the paddy to raise Rs. 4, whereas witucsses
Nos. 86 and 39 state that his mother did so. Witness No. 39
could not say to whom the paddy was sold.

Although prisoner No. 9 says he was at Ragapury or at some
place on the river Shunkur selling paddy, none of his witnesses
Nos. 43 and 45 substantiate the fact. No. 45, his brother-in-
law fails to recognize the silk pocket handkerchief whicl? the
prisoner admite having given up to the Police.

The prisoners have altogether failed to offer any proof of
maltreatment, and I think 1t is inferrible that if they sustained
at the hands of the Police the indignities they now declare
that they did, they would have represented the fact to the
Joint-Magistrate, and not repeated their confessions in his pre-
sence, assuring him that although they had been somewhat
illtreated, their declurations before him were their own volunta-
ry and spontaneous acts : from the evidence for the prosecution
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and Dr. Beatson’s report, it is clear that the prosecufrix must
have been considerably tortured by the robbers, at the head of
whom, had the evidence been stronger, I would have placed
prisoner No. 9; if the confessions of prisoners Nos. 6, 7 and 8
were compulsory, why was not a confession from prisoner
No. 9 extorted 7 No reason presents itself to my mind, and
therefore I am altogethér unprepared to receive the prisuners’
versions unsubstantiatéd by proof. We have full proof that
the property found in the possession of prisoner No. 7 belongs
to the prosccutrix, more especially as the prisoner’s own wit-
nesses fail to recognize the ornaments ag her mother’s. 1Itis
proved that this prisoner entertained feelings of dislike against
the prosecutrix, and on the evidence adduced, it isinferrible that
she counselled the robbery, and from her taking no steps to
cry out or prevent the attack and by her giving the thieves
a light, it would seem clear that she sided with, aided and
abetted them, the evidence being therefore clear against the
prisoners, and their defence futile, and taking into consideration
the aggravated circumstances under which this robbery was
committed, I would sentence prisoners Nos. 6 and 8 to ten
years’ imprisonment with labor in irons. Prisoner No. 7 to
six years' imprisonment with labor suitable to her sex and pri-
soner No. 9 to seven years’ imprisonment with labor in irons,
and under Act XVI. of 1850 to the payment of a fine of Ru-
pees 96-9 being the amount of property unrccovered.

Remarks by the Nizamut Adowlut.—(Present: Mr. E. A,
Samuells.) This is an extremely unsatisfactory case. In the
first place, although there seems no reason to doubt that a
burglary did take place in the house of the prosecutrix, we have
no evidence whatever on which we can rely relative to the
details. The burglary is said to have taken place on the night
of the 27th February. It does not appear that any respectuble
people in the village were made acquainted with what had
occurred, or that any information was given to the gomashta or
other zemindary agent in the village. The sole witness we
have to the fact of plaintiff’s house presenting any appearance
of a burglary is the chowkeedar. He admits that he gave no
information on the 28th and though he says he went to the
thanhah on the 29th, there is no proof of the fact. I'he Mo-
hurrir denies it, and there is no apparent reason why the
Mohurrir should have told a falsehood in this matter. He
evidently did not intend to conceal the crime for he reported it
next day. The chowkeedar says that the prosecutrix told him
on the morning after the burglary, that she had recognized the
prisoner Jadoeram, but when he reported the burglary at the
thannah on the 1st of March, he did not mention this and
there is no proof that $he prosecutrix himeelf mentioned it to
any one before she saw the Mohurrir. Some donbt also rests



CASES IN THE NIZAMUT ADAWLUT, 219

on the prosecutrix’s statement that she was burnt by the
thieves to compel her to point out her money, for the evidence
of the doctor who examined her twelve days after the burglary,
shows that there was then no trace on her person of any thing
beyond a few abrasions which he says may have been burns or
scratches.

‘Fhen as to the property alleged to hawe been recovered, one
necklace and tive bracelets are produced by the mother of pri-
soner Jullee Bha who resides in the same compound with the
prosecutrix. But there is not a tittle of evidence that they
belong to the prosecutrix. They are not recognized by any
witness, and two of the witnesses for the prosecution Ajmut Ali
and Oomed Ali who are stated to be respectable mnen, depose
that the prosceutrix at first denied that they were her property,
on which the Mohurrir told her to put them on and they would
become her's. The Judge and the Magistrate scem to have
thought that the fact stated in the Magistrate’s grounds of
commitment of the prosecutrix being able to pick out the
ornaments from a heap of others in the Magistrate’s Court, (a fact
with respect to which some evidence should have been given if
it was intended to rely upon it) while the prisoner was unable
to do so, is conclusive proof that the ornaments belong to the
former, but they appex?' to have over-looked the fact that the
prosecutrix had arple opportunities of becoming acquainted
with the appearance of the ornaments during the Mofussil
inquiry, even if she had not been in the habit of seeing them in
the possession of Jullee Bha's mother. Why this person was
not examined, does not appear. The Magistrate blames the
Mohurrir for not sending her in, but does not explain why he
did not send for her himself.

1t is admitted that the prosecutrix and Jullee Bha are at
enmity. It is certainly not an ordinary occurrence for thieves
to leave a portion of their plunder with a woman living in the
same compound with the person they have plundered, and the
evidence of Ajmut Ali and Oomed Ali coupled with the suspi-
cious proceedings of the Police on which the Magistrate
comments, ought to have induced him to collect all available
cvidence, which could throw any light on the transaction.

We have no evidence as to the place whence Jullee Pha’s
mother produced the ornaments. There is no proof whatever
that they were concealed. The same is the case with the only
other piece of property capable of recognition the silk handker-
chief, said to have been found in the house of the prisoner
Petun. There is but one witness to the handkerchief having
been found at Petun’s, and he does not know where it was
found or who found it. The Judge says, that witness No. 4
identifies this and the other property found, but this is a
mistake. The only witness who &peaks on the subject is No. 7
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and all that he says is, that prosecutrix had a handkerchief and

- ornaments like these, but he cannot say whether they are the

same or not.

With regard to the confessions of the prisoners Jadooram,
Jullee Bha and Shammud Ali, it is quite impossible to place
any reliance on them. The prizoners themselves say that they
were compelled to confess by being beaten. This is corroborated
by the two most reepectable witnesses tor the prosecution,
There is no evidence of any voluntary confession in the Mofus.
sil of Jadooram and Jullee Bha. The attestation of the
witnesses in Jadoorani’s confession is dated the 1st of March,
whereas the answers of the prisoner are stated to have been
taken on the 2nd. None of the coufessions of the prisoners
though taken on the 2nd or 8rd, appear to have been sent in
before the 5th.  I'his bemis out the statenient of Ajmutoollah
who says, that the witnesses to the confession were made to
sign blank papers, and raises a strong suspicion that the Police
bave been tampering with the confessions. Jadooran and
Jullee Bha it is true repeated their confessions to the Joint-
Magistrate, but there is no corroboration of thes: confessions,
If they were true, the prisoners would certainly have been
able to produce a larger amount of money than the G and 4
rupees obtained from Jadooram and Shummud Al which is
Jjust about the amount it might be expected would be found
in the houses of people of their class, and the Police would have
been under no necessity of detaining the confessions, and
resorting to the conduct described by the witnesses. We
should also in that case have had property undoubtedly belong-
ing to the plaintiff found in the prisoners’ houses, and evidence
would have been forthcoming both to the identity of the pro-
perty and the search of the prisoners’ houses. There is nothing
of the sort here, and there is much on the record to induce me
to believe that the Mofussil confessions were extorted, and that
the prisoners may have been induced by the threats or induce-
ments held out by the Police to adhere to them before the
Joint-Magistrate. Such conduct I am afraid is by no means
rare. 1 had a case before me to-day in which the Police compel-
led a prisoner to adhere to his Mofussil confession by a threat
of sénding in the women of his family if he did not, and I have,
in the course of my experience, met with many other cases of
a gimilar nature. Against Petun thereis no evidenco whatever.
There is no certainty that the handkerchicf was found in his
house, nor is it proved that it belonged to the prosecutrix.
The Moulvee convicts Petun chiefly on the confessions of some
of the other prisoner before the Magistrate which he ought
to have been aware was not evidence against him. 1 must acquit
the whole of the prisdners and direct their immediate discharge.
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REGULAR CASES.
AvausT 1859.

PRESENT :

C. B. TREVOR, Esq., Judge, axp G. LOCH, Esq,,
Qfficiating Judge

GOVERNMENT

versus 24-Pergun-

SAMUEL WASHINGTON JOHNSON. nebs.

CriME CuHARGED.—Wilful murder of Sarah Johnson his 1859
wife. - mt 15,
Committing Officer.—Mr. C. F. Montresor, Magistrate of * = f'
the 24-Pergunnabs. S(f;;:n

Tried before Mr. E. Jackson, Officiating Additional Sessions W, gurvgron
Judge, on the 24th April, 1859. J OHNSON.
Remarks by the Officialing Additional Sessions Judge.—1 .
conducted this trial with the assistance of the three gentlemen CoHcld }’.Y “1;}
noted in the margin,* who sat with Gours. that
* Mr. J. 8. Bell. theevidence of
; me as assessors. 0 1
Mr. 8. Wright. f ; . e only one
Baboo Taruknath Sen, The prisoner Samuel Washington witness~ had
Johnson pleaded 20t guilty. He isbeen consist-
a native of Richmond in Virginia, a black man, of slave origin, ent “"‘f’“gl‘l‘
He is charged with having on the night of the 31st March last, 3‘" l;"’ fo the
LR se by the pri-
beaten his wife Sarah Johnson, also a black woman from the goper of the
United States, to that extent that she died before morning. words  “he
There is but one witness to the assault upon the unfortunate would beat his
woman., Witness No. 1, Mr. Dorries, deposes that he occupies ?"f"th° ‘:e‘“ »
a house in the same compound as the prisoner and his wife ;';a:‘n:n,;zxe‘;
did, about a hundred feet distant from them ; the prisoner was words are the
married to his wife about the 12th March last ; she had, however, best evidence
lived with him for several months previously ; the prisoner was of his inten-
in the habit of beating his wife; the witness, therefore, was not t‘l?t';' the crime
surprised when he heard on the evening of the 81st March, :rou‘l?lpl:l:\]:f;
about 8 or 9 o’clock, the wife being beaten and calling out?; the hgve amount.
witness took no notice of it, but went to sleep. Later in theed to wilful
night about 11 o’clock, he was awoke by the prisoner calling murder; that
out to him. He went out and saw the prisoner’s wife up to that °V‘S“t“°:
the waist in a tank in the compound, the prisoner standing on ;» G°tre el
- . ug -
the steps of the ghaut leading to the tank, abusing her and ou¢ ghows o
kicking her. The woman was pulled out of the tank, and the tendencytoex-
prisoner requested the witness to put several questions to his aggeration,
wife, the last of which was as to whether she had committed 8nd from the

adultery with a Mr. Fells. She denied that she had. The nature and

circumstances
o2mn 2
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1859.  prisoner, however, immediately commenced throwing every thing
August 15, De could lay his hands upon ab her. The dishes and the
ngtsh 5. crockery which were on the table, an American wooden clock

Sc“e of  and a chair were all successively thrown at her, and ,the
w A:;gzzon broken pieces were taken np and again thrown at her. The

Jonvsoy., clock marked A, a broken dish B, and a broken stick C, are
produced in Court and identified by the witness as a portion
of the case as of the things which he prisoner threw at his wife. She
disclosed in hecame much exhausted and the witness endeavom_xred to stop
3‘&2; “genf:{i the prisoner. But the latter continued to strike her, and
the Court has declared that he would kill her. He did, however, desist after
to rely on, the a time, and the witness left them and went to bec.l. Ht? states
actual inten- that he again the same night heard the sound of beating and
tmgl :.0, ]1“"_ 18 of the woman’s groaning, and again later in the night, heard
?bzribf;r )IVEI:ll(i her groaning in a weaker voice. The next morning his suspi-
also,that there €10ns were roused by prisoner telling him that pis wife ha,d
in not on the run away during the night and by seeing that the prisoner’s
record, evi- house-door was padlocked. He sent word to the thannah and
dence of pro- o the Police coming, the prisoner admitted that his vyi(‘e had
iv:czti';nm%'l; died from the effects of the blows which he had given her,
p.ﬁ"me,'s pas- though he had no intention to kill her.
sion sufficient Witness No. 2, Tarineechurn Sen, Darogah of Thannah En-
to  establish tally, and No. 8, Mr. Tayler, Inspector of the Entally Division,
the  positive hroye going to the prisoner’s house on the morning of the 1st
:g?:m‘t’o(’fk:lnl. April, having heard from Mr. Dorries that there was some sus-
and thus to pition of the prisoner having killed his wife, they found the
reduce  his prisoner at his tobacco manufactory which was close by, he
crime to man- admitted having beaten his wife and that she had died in con-
slaughter  or gequence, but declared he had had no intention to kill her. They
;’;:‘l’fsm‘i’;l o, examined the premises when the prisoncr unlocked the door ;
that, conse. found the dead body of Mrs. Johnson iying on the cot with the
quently, the musquito curtains down ; found blood on the clothes, the'ﬂoo.r,
prisoner s and the walls of the house, both inside the room and outside in
guilty of the t},6 verandah, also on the steps of the ghaut ; they saw the body
cx:l:]ne ofa;lil:' was covered with wounds above the waist; they saw the floor
%u"{m lif% was strewed with broken crockery and a broken clock, and Mr,
when not Tayler found the broken stick C, as well as a large bamboo club
shewn to have F, in the room. Mr. Tayler describes the appearance of the room
b‘.:ﬁ " done 44 if uvery thing was upset. L'he stick C, is nearly four feet
:;;e ab;ﬂ%’;’;} long, a not very thick or heavy stick of wood. There can be
jutention, or NO doubt that the prisoner struck his wife with this. 1t is
with the pre- fresh broken. The club F is a large bamboo, six feet long and
sence of actual very thick, a blow from which must have killed the person
i‘;ﬁ‘;"‘v‘?z“ to struck or broken a limb. It is covered with blood. Bub it is
gravated. o satisfactorily proved that the blood was the result of a fracas
pable  homi- which the prisoner had with some palkee-bearers a few days
oide. before, and there is no® reason whatever to believe that the
Prisoner prisontr struck his wife with it,
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Witness No. 6, Albert Mitchell, deposes that he lives in Zigzag ~ 1859.
Lane, Calcutta; that the tobacco manufactory belongs to Lim ; ————
that he has given Johnson a four-anna share to carry it on; August 16.
that word was sent to him on the morning of the Ist April  Case of
that something had occurred, and he went down to the manu- __ SAMUEL
factory, the Police came very shortly after. Nothing passed Wf::;r;g;on
between him and Johyson regarding *the murder before the )
Police arrived. And he knows no reusen why Johnson should sentenced, in
beat or murder his wife. accordance

Witness No. 7, Mr. Baillie, the Assistant Surgeon of the ¥ith the ro-
24-Pergunnahs, deposes that he examined the person of the ﬁg‘,’l":f!ﬁ:;s;_
deceased Surah Johnson and refers to his report dated the gionsJudge, to
2nd instant, for detailed particulars of the wounds he then imprisonment
observed upon her, they being very numerous, of a very peculiar withlaborand
shape and description, such as might have been caused by irousin trans-
broken dispes and the clock, the tin-dial plate espedially. Portation.
The wounds were on the head, neck, chest, and above the
waist and on the thigh. The severest wounds and those which
probably caused death, were two cuts on the head penetrating
to the skull, but not fracturing it. But all the wounds must
have contributed to cause exhaustion and subsequently death.

Witness No. 8, William Jardine, deposes that he lives not far
from the prisoner ; that on the 81st March about 7 or 8 in the
evening, he observed the prisoner and Mr. Fells fighting and
abusing each other on the road before his house, he went down
and parted them, and they went to their houses. He does not
know what caused the quarrel nor is he aware that the prisoner
has any good cause to suspect his wife. This witness and
witness No. 1, attest the prisoner’s confession made before the
darogah.

Witnesses Nos. 9 and 10, Serjeants in the 24-Pergunnahs
Police foice, attest his confession before the Magistrate of the
24-Pergunnahs, .

In both confessions the prisoner admits the assault on his
wife, without any intention of causing her death, attributing it
to rage cuused by his being convinced of her being unfaithful
to him,

Witnesses Nos. 11 and 12, are up-country natives of low caste,
who live near the prisoner’s house; they depose they héard a
disturbance and cries and noise as if the prisoner was Dbeating
his wife procceding from his house.

Witness No. 13, was produced to prove the finding of a
shovel and a grave partly dug in the conipound of the prisoner’s
house. 1 did not however examine him. Witness No. 1, deposed
to this fuct and brought itto the notice of the Police. He
did not discover it till the 2nd of April, when observing the
shovel standing in the ground, he went up to it aud saw a
grave oue foot deep and six feeé long dug. He supposed that
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Johnson had intended to have buried hiz wife there, I have no
doubt that this was the case. It must have been dug at day-
light when he found his wife was dead and he had made up his
mind to put about the story that his wife had run away. There
is no ground for supposing that it was dug before. The Police
should have discovered this when they were examining the
premises the morning after the murder.

Witness No. 14, was brought forward to prove that the
prisoner had, on a previous occasion, assaulted him. But I did
not think it necessary to record this evidence.

The prisoner when called on for his delence admitted that he
had strack his wife as deposed to by the witaess Mr. Dorries, but
denied that he wished to kill her or that he said so. He stated
that he had been three years in Calcutta, had here met his wife
who was a black woman, from the United States like himself,
had lived with her for a long time before marriage. She had
been constantly unfaithful to him, still he had married her.
From the day of their marriage till the day on which the
assault took place he had no reason to suspect her of infidelity.
On that day she had permission from him to go to some ship
to bring away some clothes. She had gone and returned in the
evening in a carriage with Mr. Fells and admittcd that she had
been treated by him and been drinking with him during the
day. He had an altercation with Mr. Fells in consequence.
After Mr. Fells left he was very angry with his wite and
upbraided her for disgracing him. She at last made use of a
disgusting remark regarding her intimacy with Mr. Fells,
which so enraged him that he beat her and struck her with
every thing he could lay hands on. She escaped from him and
ran into the tank, when he called Mr. Dorries, and the seene
passed between them as described by the witness, except that he
did not say he wished to kill her. After the witness’s depar-
ture he called his wife to come and take ,off his shoes, she said
she was too weak. Heé therefore placed her in her cot, an:d he
went to sleep himself. He found her dead in the morning.

‘I'he assessors give in the following verdicts.

Verdiet of Messrs. Bell and Wright. ¢ Our verdict is
that the prisoner is guilty of wilful murder. The deceased was
cruelly aud brutally assaulted and the injuries she received
caused her death.”

Verdict of Baboo Taruknath Sein. “ After a careful considera-
tion of the proceedings of the case, I am of opinion that the
prisouer Johnson is guilty of the crime charged against him
i. e. the wilful murder of his wife. There was, it is true, some
cause for jealousy, but that does not make the crime excusable
in the present case. The prisoner appears to have persevered
in beating his' wife with things which he well knew could
occasion instant death. The puisoner confesses almost every-
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thing advanced against him by the witness to the fact, Dorries,
and the circumstantial evidence supports the deposition of that
witness fully.”

I agree with them in considering that the evidence proves
that the prisoner is guilty of the wiltul murder of his wife.
His only excuse for the brutal and continued und repeated
assaults, which he appears to have made on his wife in fits of
uncontrolluble passion, on the night of he 31st March, is that
he had some reason to suspect her of having been unfaithful
to him in her intercourse that day with Mr. Fells. I have no
doubt he thought the remark made by the dcceased above
alluded to as admitting her guilt. But even if it had been
established, it cannot, under the circumstances, be admitted as
any palliation of his crime, he having deliberately not only
cohabited with her after she had been unfaithful to him, bus
even married her. I am of opinion, however, that the prisoner
had no determined premeditated intention to murder the woman.
I therefore recommend a sentence of transportation for life being
passed upon him and refer the trial for the final orders of the
Nizamut Adawlut.

Remarks by the Nizamut Adawlut.—(Present: C. B, Trevor
and @. Loch.) The Sessions Judge, together with the as-
sessors who sat with him on the trial, have found the prisoner
Samuel Washington Johnson, guilty of the wilful murder of
Sarah Johnson, his wife, and the Sessions Judge in the absence
of a premeditated intention on the part of the prisoner to murder
the woman, has recommended that a sentence of transportation
for life should be passed upon him.

The deposition of the medical officer, Dr. Baillie, is to the
effect that he “examined the body of the deceased Sarah Johnson
“on the evening of the 1st April, and found several severe
“scalp wounds on the head, several cuts about the face, chest,
“neck, person, and arms, and on the right thigh; that the
“injurics on the head were the immediate cause of death, but
#all the other wounds contributed to occasion and hasten death
“ by exhaustion ; that the wounds on thé head laid bare, though
“they did not fracture, the skull; there was an extravasation
“of blood between the bone and the integuments; the body
“ was that of a healthy womuan without any disease to sliorten
“her life; the two wounds on the head alone might have
“ caused death, but this is not certain ; these wounds may have
““been caused by a dish or a soup-tureen thrown with great
“ viflence, for instance if she wus crouching down and he was
“standing over, and threw them at her with great force; the
“large club produced would have fractured her skall, and there
“ were no marks on her which that club could have made, but
“ the cuts and marks were peculiar ; they might, some of them
“ have been inflicted by the cloak and dial marked A, or by the
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“stick marked C. or the dish B; in fact, they were such as
“would have been seen upon her if she had fallen on a quantity
“ of crockery ”’

There is only one witness who can give direct evidence as to
the mode in which these injuries were inflicted on the deceased ;
that witness, Dorries, before the Sessions Judge deposed that
“about 8 or 84 p. M. ont Thursday the 81st March, he was in
“ his house when he lreard the prisoner beating his wife ; she
“ was crying oyt ; he did not take much notice but went to bed ;
* about 11 or 12 o’clock he heard prisoner calling out to him;
“he went out and saw prisoner at the ghaut beating his wife ;
“she was in the water up to her waist; it was a dark night
“but he could see them both ; $hat prisoner could not reach
“his wife with his hands but he struck her with his feet 4 that
¢ prisoner wore at the time a patent leather boot ; that he was
‘“abusing his wife very violently and she was crying and begging
“not to be beaten any more; that prisoner desisted and called
“ on his wife to come up stairs and go into her room ; that she
“ was afraid and would not come, so he dragged her up; that
¢ prisoner Johnson then said, I have something to say to you be-
¢ fore her. I want you to be a witness ; that they went into the
“room: that Sarah Johnson was sitting on a chair close to the
“ bed ; Johnson took up a Bible and gave it into his wife’s hands
“and told witness to ask her if she knew that Bible; that he
“did as he was told; she said she did know it; there were a
“ couple of ribbon markers in it which she also said she knew ; he
“ then asked her if she ever perused that Bible ; she said, Yes;
“ Johnson then said, That is enough, and he cominenced beating
“ her before him ; he struck her with the dishes and the plates
“ which were all on the table, he threw them at her whilst she
“ was sitting on the chair between the bed post and the window.
“ Witness did not see him strike her with a dish in his hand,
“he kept throwing things at her, he threw a wooden clock at
“her, like that marked A ; all these things struck her. Prisoncr
“ was standing about three or four paces feomn her, ut last when
“ prisoner found nothing else he threw the chair at her, witness
“saw the woman was wounded and bleeding all over the body and
“breast, and begged Johnson to desist, but he continued to beat
“ her*and said, ‘1 am going to beat her to death,’ he gave no
“reasons for this ; at last she began to cry out for some water ;
“ witness took a glass which was on the table and sume water
“from a goblet which was beneath it and gave 1t to the woman.
% Johnson told him not to do so, though witness said shé® was
“ very weak and dying; witness left them, and Johnson wished
“him good night ; witness went to his own house and to sleep,
“but was awakened up again by the noise of Mrs. Johnson
“ crying out, ¢ Oh dear, don’t kill me, don’t kill me,” and he
“ heard the noise of som¢ one keating another ; witness listen-
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“ed a little but could not hear any noise for a tine but he then
“ again heard, in a weaker tone, Mrs. Johnson's voice calling out,
“¢Oh dear! oh dear ! Witness went, listened again and saw
“ nothing more till the morning.”

The witness then goes on to depose that, in answer to a
question put by him to the prisoner on the following morning
regarding his wile, he said, “She has rub away.”” He, in answer
to questions put to him by the Court, swore ¢ that he distinctly
“recollected the prisouer saying that he would bgat his wife to
¢ death, though he may not have mentioned it before the
¢ Magistrate and may not have recollected it then; that the
“ prisoner did not strike his wife with the club marked F.in
¢ his presence, nor did he strike her much with the short stick
*“in his hand; that he did not know what the prisoner and his
¢ wife alluded to regarding the ribbon markers, but prisoner
‘taxed her with having behaved badly with a Mr. Fells,
‘though whether prisoner had any real cause of jealousy or not
¢ he knew not ; that he heard the prisoner’s confession before the
“ police that he had beaten his wife, but did not mean to kill

her; that he did not at once inform the police whether he

heard Johnson say that he would beat his wife to death,

because it is his habit to beat her, and he, witness, did not
“ think he was going to kill her.”

On turning to the depositions given by the witness before
the Magistrate and the police, with a view of testing the deposi-
tion before the Sessions Judge by themn, it appears that they
both are less full than his last deposition, for in his evidence
before the darogah, the.witness does not stute that he saw the
assault made by the prisoner on his wife after their return to
the house from the ghat, but that he heard the noise of beating
after he had been permitted to leave the house and shortly after
be heard the woman ask for water which the prisoner refused to
give. The witness in fact, omits the wholo account of the
assault which he subsequently details at length in his deposition
to.the Magistrate, and which if it occurred in his presence,
he must have remembercd when examined by the police.
His deposition before the Magistrate is in all material points
but one, in accordance with what he has stated before the
Sessions J udge, though there is an evident tendency to exagger-
ate in each succeeding deposition. The point in which the
discrepancy exists is that he never stated either before the
Police or the Magistrate, that the prisoncr said he would beat
his wife to death.

The prisoner in his defence before the Sessions Judge, admits
having been in a great passion with his wife, for having dis-
obeyed and disgraced him, and with having beaten her severely
by throwing at her several articles of crockery, &ec., but pleads
that lie had no intention to kill his wife, who died from exhaus-
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tion during the night, The prisoner called no witness in his
defence.

Now, independently of the subsidiary corroborative evidence
in the case, which it is unnecessary to detail at length, as it is
fully set forth in the report of the Sessions Judge, it is clear
from the depositions of Dr. Ballie and Dorries, witness No. 1,
that the deceased came’to her end in consequence of the injury
received by her in the"brutal assault made upon her by the
prisoner. Iteonly remains then to determine the particular
crime of which the prisoner has been guilty.

Had the evidence of the only eye-witness been consistent,
and had it appeared in his three several depositions on oath
before the Police Magistrate, and Scssions Judge, that the
prisoner used the expression “ that he would beat his wife to
death,” in that case, as a man’s words are the best expression
of his intention, no doubt would have existed as to the nature
of the prisoner’s offence. 1t would clearly have been wilful
murder, but such expression of a man’s intention is not requi-
site in order to constitute the highest crime against society, if
that intention is evidently or fairly inferrible from the
nature and circumstances of the case. Now, in the case before
us, is such an intention fairly inferrible from the acts of the
prisoner ? That he was, for some cause not quite clearly explain-
ed in the evidence, in a passion with his wile is clear ; but there
was no provocation giving rise to that passion such as the law
deems sufficient to establish the positive absence of intention
to kill and thus to reduce the crime to simple manslaughter or
culpable homicide ; but then, again, on the other side, though
the assault was a most brutal one, yet, gonsidering all the
circumstances of the case togetier with the nature of the
articles with which she was wounded and the very slender
evidenco by which as it is, the circumstances have become
known to us, we do not think that the presence of an actual
intent to kill, in the mind of the prisoner, is to be inferred
from them, and we, therefore, cannot find him guilty of wilful
murder; but we think he is guilty of that crime which consists
in the illegal taking of human life when not shown to have been
done either with the positive absence of intention or with the
gresénce of actual intention to kill, viz., aggravated culpable

omicide, and we sentence him, as recommendecd by the Sessions
Judge, to imprisonment with labor and irons for life in trans-

portation,
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PRESENT:
G. LOCH, Esq., Officiating Judge.

—

GOVERNMENT axp KAROO SAHOO

VEYsus
L
GONOO BHUGGUT (No. 1) MUSST. JEECHEEA (No.
2,) axp MUSST. KEOLEE (No. 3. Bhaugulpore.

CriMr CuarGED.—1st count, No. 1, burglary and theft of  1859.
property valued at Rs. 162-15; 2nd count, Nos. 1, 2 and 3, ————
recciving and possessing stolen property knowing at the time of August 23.
receiving it that it had been acquired by the above burglary. Case of

CriMe EstaBrisarp.—Possessing stolen property knowing ];3‘3“00
ab the time of receiving it that it had been acquired by theft. mggm’;:"

Committing Officer.—Mr. H. H. Robinson, Officiating Magis- ’
trate of Bhaugulpore. Held that

Tried before Mr. T. Sandys, Sessions Judge of Bhaugulpore, in  criminal
on the 10th December, 18568. cases in which

Remarks by the Sessions Judge.—Valuables were carried off :l:;al M“ﬁ:
by burglary, from the dwelling of Gucool Sahoo, a minor, whose {},orities have
guardian is the prosecutor, during night of 11th June last, not final juris.
without any detection at the time. Next morniug it was diction, a Ma-
bruited about that some articles gistrate may
were lying before the prisoner, :g:;l rdforofth:
Nunroo’s shop, and on prosecutor’s proceeding there, he recog- cage  made
nized a dobur pugree and some rice, less valuable portion of over to a De-
the stolen property‘nd at once cowplained at the Bhaugulpore puty Magis-

G . thannah. Gunnoo also had com- trate for trial

unnoo’s evidence, 12th June, lained and  though
No. 30. plained at the same thannah _ . .- Gto
that thieves had, the same night, M’,,gism{,, :
robbed his shop of vessels, &c. valued at Rs. 22-6, by cutting exercising the
open the fZaftie. e was on his way to his house to report full powers of
the matter when he met Heera Dome and his two sons-in-law 8 Mugistrate,
carrying off a bundle of rice. He attempted to seize them but ?'{"ter ﬂf: nTvli?:
they beat, threw him down and escaped. Heera and Jubboo mf,ses for the
Domes were apprehended but nothing came of this complaint.  prosecution

It does not clearly appear which of these two compluint# was and taking the

the prior one. Sheoram Awusteo defence of the

Karoo Sahoo, prosccutor.

23d October, No. 64. darogah told the Magistrate ]}::::::;:;r nl?i(:
) that both complainants were in yidence, have
Wit. No. 2, Khemon Sahoo. attendance together. Rohimlal declared the
»oo» 2’ %4 lﬂ:l:gzassfi}:% the Naib darogah told this charge  not
:: :: 5, M{;erun Momi'n, court that Gunnoo’s,was first g;’:;:’; ed“t!llg
»w » 6, Seeblal, written,but prosecutor’s followed risone%- the
» w7, Toolsee Sahoo. immediately. The two first gﬁagistra,’tehu

within subscribing witnesses to authomty to
212
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1859.  Gunnoo's complaint as also the other witnesses know nothing
TAvewt 23, all about it, whilst prosccutor says his was the first complaint
VBUSt 25 of the two, and that he never met Gunnoo at the thannah,
Onse of  \hilst Umritlal witness No.31 zemindar’s Amla and subscribing
B?tgr}:;’;%?r witness to Gunnoo's subsequent defence at the thannah to
and others, Jaroo’s complaint, depoges Karoo’s complaint did not take place
until four hours after Gunnoo’s. There was also no proper
reopen  the entry in the diary of Grunnoo’s complaint. It is nccessary to
case, the pro- potice these irregularities, for under other circumstances tlrey
:ﬁ:‘]mg;)bc‘;ﬂ‘:; might be of some moment in a case. They are not uncommon
Magistrate be- and some times without any sinister object in view I believe,
ing only preli- originate in the lax way the police have of conducting matters
minary, and if first verbally, and then of putting every thing in ship-shape
he think the fyshion in writing afterwards, without too, being very particular
fl‘:;de“ceremgﬁ as to the actual witnesses subscribed thereto, though in this
sufficient  to Fespect also native witnesses themselves are very trying thinking
warrant  the denial always safer than explanation, in anything they are
committal of not beforehand interested in and prepared for,
the pritoner  fT'he probability, however, is that Gunnoo’s was the prior

g:‘;:;::lsto t{:: complaint of the two, but the
may, without Wit No. 1, Kyloo Soondee. police on receiving Karoo’s com-
taking further » » 3 %“ﬁ?ﬁ“hﬁg{ plaint very properly at once
“.ife""“]’ com- » > é‘,’ Maeran Momin, acted on it.  Proceeding to
mit such pri= " " 6, Seeblal. prisoner’s dwelling, his wife,
soner. Jeecheea, prisoner No. 2, guve

up the stolen jewels Nos. 1 to 5 and 25, and pointed out buried
under Mudoo Gope’s plantain trees, other jewels Nos. 14 to 18,
whilst the mother Keolee produced out of the shop, more jewels
Nos. 6 to 18, and two more Nos. 19 agg 20 were found on
searching her clothes at the thanuah. The remaining Nos. 21
to 24, are the clothes and rice left exposed before the shop and
which led to the discovery.

Gunnoo's defence thereon followed 12th June, No. 11. He
adhered to the same story as that set up in his complaint, viz.
that pursuing the thieves they threw him down, but with the
fresh addition that Le had first seized their bundle, which they
very good naturedly left, as well as himself, behind helpless.
He brought the bundle home, found the jewels inside the rice
and made them over to his mother. Shg took them out of the
rice and concealed them inside the house, he cannot say why,
whilst he went to complain at the thannah. 'T'he Chowkeedars

. were aware of his having brought

Wit. No. 30, B°;§':’:’L":hN“b’ the bundle home. His defence

: ’ has been verified by its writer
n 81, Dmritlal and subseribing witgeases. His
defences before the Magistrate and this Court, are much to
same effect with addigjon, that the Chowkeedars joined him in
pursuit of the thieves and examination of the bundle they left
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behind, which they made his mother carry. He proposed
going with it direct to the

No. 14 & 36, Ramoo Chowkee- thannah close by, but the

. dar. Chowkeedars over-ruled and said
5 15, Kishen Singh. .

. 16, Beharce Chowkeedar,  t0 leave the bundle at his shop
which he did and then went on
to complain at the thannah. The Chowkeedars denied any-
thing of the kind. He pleaded wildly that he had been falsely
aecused out of spite by Police and Chowkeedar. When his
complaint at thannah of 12th June, No. 30, was read over to
him verbatim in this Court, he duly acknowledged it as well as
his signature thereto. When the question followed why he had
omitted to mention therein his-having found the bundle and
jewels, he answered he had written all and then asked how he

had not replied accordingly at first, he remained.answerless.

Questioned why the trumpery articles of the stolen bundle
Nos. 21 to 24 should have been left exposed to public view and
the jewels abstracted, he replied }t]hey werer iln the Chowkeedar’s

. charge. The witnesses sum-

Wit. No. g’ gggz;:;%gggs:&. moned by him repeat the pri-

10, Soodun, soner’s story relative to the

11, Etwarec. Chowkeedar’s cognizance of the

12, Bikharee Goondee. gtolen bundle, but they are evi-

igf ‘ST"']k‘” g‘“‘l"(‘l dently tutorcd ones, and their

» Saium troondee. evidence is as lame as the story

itself. Not one of them can explain how the stolen jewels were

produced in Court, or why the valueless articles contained in the

same bundle should have been exposed to public view and not

the jewels. Gunngo also acknowledges his signature to his
thannah defence, No. 11, though he denies its tenor.

Jeecheea told the Police her mother and husband had taken
the jewels out of the bundle and divided them into three shares,
two to be buried and the third kept by her mother, she delivered
them up accordingly. She denies this before the Magistrate and
this Court without setting up any other particular defence.
‘When asked to account for her husband’s continued acknowledg-
ments that the jewels were in the bundle, all the reply she
would make was, that she had not seen them.

Keolee told the police she took the jewels, because Geannoo
said they belonged to’him, and that she had aceordingly con-
cealed them and what had been found on her person she had
herself given up. 'That before the Magistrate adopted Gunnoo’s
proposed story qf the Chowkeedar’s having made her carry the
bundle, which she saw contained the jewels, and when the Police
came up, the Chowkeedar in the confusion managed to produce
them. She altered this defence before this Court into her not
having seen the jewels. She did not know what had become
of the jewels in the bundle or haw they were in Court, Those
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found on her person had been smuggled there by Toolsee, witness
No. 6, and which she falsely says she told the Magistrate.
The jury unanimously acquit Gunnoo, but convict Jeecheea

Gobindpershad, Nya Bazar,
Bhaugulpore.

Jaffar Ali, Patna.

Mungeyree Sahoo Kugarees,

and Keolee on the second count.

In this verdict I must differ.
The circumstances of the case
do not admit of the possibility
of the wife’s and mother’s hav-

Monghyr.
Hidait Hossein, of Sheekpoora,
ditto.

ing acted independently amd
without Gunnoo’s complicity.
If one is guilty, all three are
guilty. There can of course, be no conviction for burglary,
and even that on the 2nd count as resting specifically on the
burglary itself cannot stand ; although the stolen articles were
undoubtedly orxiginally so obtained, yet there is no proof that
the prisoners at the time knew them to be so acquired, although
the presumption is, they possessed themselves of stolen property
knowing at the time of receiving it that it had becn acquired
by theft, and on which my conviction will rest as a cognate count
involving no higher offence. Further, the trial first came before
the Joint Magistrate exercising full Magisterial powers, who
acquitied the parties. It was then revised by the Magistrate,

as detailed in the Officiating

Nizamut Adawlut to Sessions
Judge of Behar No. 47, 12th
January, 1853, Para. 4. It may
happen that a Magistrate over-
stepping his jurisdiction may
acquit parties after trial before
bimself, in cases in which he
ought to have made commitment
to the Sessions. In those his trial
and order being in themselves
illegal may be set aside on that
account and he may be legally
held to pass a fresh order.

Magistrate’s grounds of commit-
ment in the Calendar ; prisoners
have not pleaded “autrefois
acquit” but I may remark the
course adopted by the Magis-
trate is not barred by the terms
of Act XXXI. of 1841, heretofore
as within ruled by the superior
Court.

The main proof against the
prisoners, generally rests on
Gunnoo’s own conduct and ad-
missions. This admitted, there

can be no reason to question the
integrity of the recovery of the stolen jewels abstracted from
the bundles, the valueless articles of which were left exposed to
public view, whilst its valuables or the jewels were found con-
cealed partly in Gunnoo’s premises and partly by his family,
the female prisoners, thus so conclusively established and
further corroborated by all three prisoners’ contradictory and
inculpatory statements, guilty appropriation of 4stolen property
in the first instance, naturally accounts for its guilty division
and furtive concealment in four different ways, in the last, viz.
by Jeecheea in two ways on the premises and under Madoo
Gope’s plantain trees and by Keolee on the premises and her
person.  Under the cirdumstanges, I find it impossible to doubt
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Gunnoo’s guilty silence about the stolen jewels when he first
made his complaint at the thannah. There is the recorded
complaint itself, No. 80, and that it was so much and no more is
sworn to by its writer Roushunlal, witness No. 80, and Umritlal
No. 81, subscribing witness and as much stands confirmed by
Guunoo’s equivocal denial of it before this Court. I can thus
only, view the valueless articles of the bundle left exposed
before Gunnoo’s shop and his subseqhent complaint at the
thannab, as an over-cunning blind in aid of his own thieving
intentions. He has always admitted that he examined and saw
the stolen jewels in the rice within the bundle, as alleged by
him, left behind by the thieves, and thus he knew they were
stolen, yct without regard to their value or, as he says, he himself
having suffered from thieves the same night, he concealed all
this in his complaint at the thannah and only mentioned it for
the first time, when put on his defence after the recovery of the
jewels as found in the possession of his own household.  Apart
too, from the three prisoners’ contradictory and inculpatory state-
ments which, as members of the same fanily, are scarcely
entitled to separate consideration, Gunnoo’s whole story in its
most improved shape, is a lame one in itself full of gross impro-
babilities and from the extraordinary recovery of so much of
the stolen valuables, the presumption under such circumstances
is, that Gunnoo’s connection with the burglaryis closer than
anything that has come out in evidence, Gunnoo’s extreme
cunning has over-reached itself. I convict all three prisoners on
the 2nd count and sentence as follows,

Sentence passed by the lower court.—No. 1, to seven years’
imprisonment with labor and irons in banishment to another
zillah, and Nos. 2 and 3 each to three years’ imprisonment with
labor suited to their sex in the district jail.

Remarks by the Nizamut Adawlut.—(Present: Mr. G. Loch.)
On the night of the 11th June, 1858, corresponding to the 15th
Jeyth, 1263, F. 8., a burglary was committed in the house of
Gokool Sahoo. The next morning certuin clothes were observed
lying near the house of the prisoner Gunnoo Bhuggut and a
charge of theft was brought against him at the thannah.

On the same night a burglary is alleged by Gunnoo Bhuggut
to have been commit_ted in his house, and he went t& the
Thannah to give his information and after it had been taken
down in writing he was apprehended on the charge of Karoo
Sahoo, prosecutor, guardian of Gokool Sahioo. His house was
searched and his wife Jeecheea prisoner No. 2, and mother
Keolee prisoner No. 3, produced silver ornaments which were
identified by the prosecutor and were without doubt part of the
property stolen from Gokool’s house.

The account given by the prisoner Gunnoo Bhuggut as to
the mauner in which this propesty found its way into his pos-
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session is quite incredible. He states, that on being roused by

* the robbery having been committed in his own house, he went to

the Etwary chuk muhula to tell his mother; that as he neared
her house he saw some men making off, one of whom had a
bundle and he tried to stop him. Theone man threw down
his bundle and ran off, the other knocked down Gunnoo Bhuggut
and left him roaring for help. His mother came to his assist-
ance as did also some Chowkeedars. He picked up the bundle
which contained paddy in which were concealed the ornaments
claimed by the prosecutor, and with the consent of the chow-
keedars, he tied up the bundle and took it accompanied by Lis
mother Keolee prisoner No. 3, and the chowkeedars to his own
house and his mother taking the ornaments from the paddy
concealed them.

The prisoner Jeecheea in her statement to the police, says
that her husband and his mother brought home the property
early in the morning, and the ornaments were divided into three
shares of which Keolee took one share and then she, as
instructed by Keolee, concealed the property part in the paddy
and part under a plantain tree belonging to Modoo Gope.

The prisoner Keolee states, thut she was roused by her son’s
cries before day light, and runuving out found him lying on the
road, but saw no one else. He said his house had been robbed
and that on his way to inform his mother, he had scen some
suspicious looking fellows whom he had endeavoured to stop.
One knocked him down and the other ran away leaving a bundle.
On examining the bundle, which appeared to contain paddy, a
quantity of ornaments were found concealed in it, which the
prisoner Gunnoo no sooner saw, than he declared them to be his
property. The chowkeedars werc present at the time and
accompanied by them and herself, Gunnoo returned home convey-
ing the bundle with him.

On their trial, the prisoners plead not guilty. Gunnoo adhered
to his former statement and called witnesses to prove that he
was found lying in the road and the bundle near him. Jeecheea
denied having delivered up or seen the ornaments ; and Kcolee
adopting the story of Gunnoo as to the finding the bundle,
declares that she did not see the ornaments, and that those found
on brer person had been surreptitiously placed there by Toolsee,
witness No. 6.

The case was made over to the Deputy Magistrate having
the full powers of a Magistrate for trial. As the value of the
property stolen exceeded Rupees 100, he had not final jurisdic-
tion on the case, but in case he considered the charge proven,
must have committed the prisoners for trial to the Sessions
Judge. He considered the charge not proven and acquitted
the prisoncrs. 'The Magistrate sent for the record and consi-
dering the cvidence al¥eady taken quite sufficient for conviction,
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committed she parties for trial, and they have Leen sentenced
to different periods of imprisonment by the Sessions Judge.
Before disposing of the appeal preferred by the prisoners,
1 thought it advisable to settle one apparent objection to the
procecdings, and I aceordingly submitted the following questions
for the opinion of this Court. 1st, Whether when an officer exer-
cising the full powers of a Magistrate, after hearing evidence
against the prisoners charged with a créme beyond his compe-
tency to punish, may, on the ground of the insufficiency of that
evidence for the conviction of the accused, direct their acquittal,
another officer exercising concurrent jurisdiction, forming a
different estimate of the credibility'of such evidence, can, without
taking any (resh evidence, revise those procecdings, and setting
aside the order of acquittal commit the accused to the Sessions
for trial ; 2nd, whether in the event of the incompetencey of one
officer to set aside without additional evidence, an order of
acquittal recorded by another officer having concurrent jurisdic-
tion, the commitment made by the former and the conviction
of the prisoners by the Sessions Judge can be considered legal.
On the first question, the Court held that a Magistrate had the
power to revise the proceedings of the Deputy Magistrate
which were only preliminary, relating as they did to a case in
which the Deputy Magistrate had not final jurisdiction, and
that he had consequently power to commit the prisoners for
trial. An answer to the second question was therefore unneces-
sary.
I think there is no doubt as to the guilt of the prisoners and
that they had been rightly convicted of having in their posses.
sion stolen property, knowing it to have been stolen. The
prisoner Jeecheea, however, is the wife of the prisoner Gunnoo
Bhuggut and can scarcely be said to bave acted independently
in the matter. She appears from the record, to have obeyed the
instructions of her husband and his mother, and under such
circumstances she should not have been punished. 1 therefore
direct that she be acquitted. The complaint of theft brought by
Gunnoo was probably intended as a ruse to escape suspicion,
and what appears to render this more probable is his silence
regarding the seizufe of the ornaments irom the thicves, a fact
which he altogether gnits to mention in his depositions fo the
police. As, however, he has never been before convicted and
there is nothing particularly atrocious in this robbery, 1 think
the sentence of seven years’ imprisonment in banishment passed
upon him by the Sessions Judge unnecessarily severe, and L
xl'gduce it to four and confirm the sentence passed on Musst.
eolee.
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PRresexT:
E. A. SAMUELLS, Lsq., Judge.

GOVERNMENT AND ANOTHER
. versus

- BHULLA GAZI (No. 1,) FELLA GAZI (No. 2,) ASH-
Tipperab.  RUFF ALL (No. 3,) axp SHUFFERUDDEEN (No. 4.)

1859. Curime CHARGED.—Prisoner No. 1, wilful murder of Zuheer-
uddeen brother of the prosecutor, Nos. 2 to 4, lst count,
August 26.  j0cessaries both before and after the fact of the above murder;
Case of  2nd count, privity to the above murder.
Buviea Gazr - Committing Officer.—Gholamn Hossein, Deputy Magistrate
wud others.  givhy full powers.
Prisoner  Tricd before Mr. H, C. Mectcalfe, Sessions Judge of Tipperah,
finding  de- on the 6th July, 1859.
censed in the  Remarks by the Sessions Judge.—This case, as developed by
act of erimin- the gonfessions of the accused and the evidence of the witnesses
ﬁ]l:"“‘:::“;llttﬁ for the prosecution, is as follows.
him & blow, The deceased was a zemindaree peon, who has been in the
which  frac- habit for some years past, of visiting the village in which the
tured his prisoners reside whenever his employer, Burnee Khanum, had
ekull. Heand gocagion to communicate with her tenauts. The prisoner
:2:’"3_:““ o, Bliulla Gazi (No. 1,) practices as a Koberaj or Doctor, in
dragged  do- cholera cases, aud is frequently from howme in prosecution of his
ceased to a profession, returning at unexpected moments. The deceased
deserted tank came to the village on the 13th May and ecalling at the house
and flung him of the prisoner Bhulla Guzi (No. 1,) enquired regarding him.
,‘L‘;:i'; h';l;fr:; His wile, the witness Sreemuttee Nobee (No. 1,) replied that
due. Tgm, blow her husband was from home, and the deceased went about his
inflicted  on business without further remark. The witness Sreemuttee
deceased was Nobee (No. 1,) took her usual evening meal and went to sleep
. considered with three children by her side. Her story of what subse-
J"”"ﬁ“b]f;::l’:g quently occurred, differed materially in the Sessions Court from
ve ol her statement on the same subject in the Court of the Commit-

was declared
b; the medical ting Officer. In the former, she deposed” that the prisoner

officer not to entefed the room in which she was lying gsleep, and took forcible
have had any pogsession of her person,and that her husbaud returning home
‘f’g‘:‘it °::,mtlll't° at the moment struck him, while still lying on her person, on
Looking to the head with a lattee. In the Court of the Committing Officer
the inhumani- she stated, that the deceased becoming aware of her husband’s
ty of the pri- presence, rose from his position on her body, and endeavoured
sovers’  con- t4 ynake lis escape when her husband struck him while on the
f::tég::;"g: threshold of the room. I believe the latter to be the true
tence  them Version of the story, amblood was found on the threshold, and

for tho assault none on the bed or on the persons or clothing of the woman and
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the three children who were sleeping by her, which would  1859.
inevitably have been the case had the fatal blow been struck
while the deceased was in such close contact with the witness AUgust 26.
Sreemuttee Nobee (No. 1.) Itis alsoin accordance with the _ Case of
confession of the prisoner Bhulla Guzi (No. 1,) and with the B‘W““ha‘z‘
statements made by him to hisneighbours. It appears that the and others.
deceased, although life did not become ektinct until the following j, seizing tho
day, never rose or spoke after he was struck, the blow baving deceased and
caused concussion of the brain. The prisoner Bhulla Gazi dragging him
(No. 1,) aided by the prisoners Fella Gazi (No. 2,) Ashruff Ali :” tho _ tank,
(No. 8,) and Shufferuddeen (No. 4,) shortly afterwards dragged > HPT 0
the deceased, still living, to a solitary tank about 398 yards jupor for one
from the house and there left him to die. Here he lay until year.
the following day when the village Chowkeedar received infor-
mation of what had occurred and proceeding to the tank, found
the unfortunate man still breathing. An attempt was made to
convey him to the thannah, but he expired on the way. T'he
Chowkeedar’s statement of the manner in which information
of the occurrence of the previous night was conveyed to him, is
not reconcilable with the coufessions of the prisoner Bhulla
Gazi (No.1.) He stated that the prisoner Bhulla Gazi (No. 1))
informed him that while he was absent from home the deceased
had entered his house and attempted to violate his wile, and
that Fella Gazi and some other neighbours had interfered and
pursuing the deceased to the tank had there put him to death.
But the prisoner No. 1, on apprehension unhesitatingly stated
that he had detected the deceased attempting to violate his
wife, and that the blow to which his death was attributable
was inflicted by Ais hand, his fellow-prisoners subsequently
assisting him in dragging the wounded man from the homestead
to the tank. Itis not easy to account for this discrepancy.
1t is possible, however, that the prisoner Bhulla Gazi (No. 1,)
did make to the Chowkeedar the statement attributed to hiwn
by the latter, and on after-reflection relingished the story as
unlikely to benefit him, for no reason is apparent why the
Chowkeedar should have desired to save the prisoner Bhulla
Gazi (No. 1,) at the expense of others and the sacrifice of truth.
The discrepancy I have already noticed between the two state-
ments of the wife of prisoner Bhulla Gazi (No. 1,) wftness
Sreemuttee Nobee (No. 1,) is, I have no doubt, attributable to
her having been instructed between the dates of her examnination
by the Committing Officer and by myself, that her husband’s
chance of escape from punishment would be mach aided, if it
could be shewn that he detected the deceased in the very act
of violating his wife, and struck hiin on her person.

The Medical Officer, Doctor Graham, attributed the death
of the deceased to fracture of the skull and consequent concus-
sion of the brain. He found i¢ difficult to believe that the

2k 2
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1859  injuries thus described could have been caused by a lattee of
Augast 26, the description shown him (a rather light bamboo stick) and
gust 26, . s S
was more disposed to infer that some heavy cutting instruments
Bm?:;,i ‘énl §uch as a dao had been used. _ But he added, that it was not
and others, impossible that the fracture might have been caused by a knot
in the lattee alludded to.,

The remaining evidence was that of neighbours who cane to
the house of the priconer Bhulla Gazi (No. 1,) after the
deceased had been struck to the ground on which they saw
him lying in a state of insensibility.

The prisoner Bliulla Gazi (No. 1,) stated in his confession,
that returning home unexpectedly and late at night, from
attending a patient ill with cholera, he heard his wife and
some children sereaming and calling for help.  On entering the
house he found the deceased and his wife struegling together
on the bed and in a short conflict with the deceased, at the
threshold struck him on the head with the lattee produced in
Court, and thus caused his death on the following day.

The prisoners Fella Gazi (No. 2)) Ashruf Ali (No 3,) and
Shufferuddeen (No. 4,) appear to have been received as witnesses
in the lower Court, and to have been examined in the first
instance as such on solemmn affirmation. Subsequently the
Committing Officer, dizcovering their real position, made defen-
dants of them and their conlessions are annexed to the record.
Tlhese confessions are to the same effect and purport. They
found the deceased lying in the homestead of the prisoner
Bhulla Gazi (No. 1,) from whom they heard what had taken
place, and they assisted in dragging him away to the tauk while
yet living.

The defence of the prisoners was, in accordance, with their
confessions. The prisoner Bhulla Gazi (No. 1,) stated that
he struck the deceased on the head, in consequence of finding
him in the act of violating his wife, after having been himself
struck by the deceased. He added that with the assistunce of
the prisoners Fella Gazi (No. 2,) Ashruff Ali (No. 3,) and
Shufferuddeen (No. 4,) (who admitted having given that
assistance) the deceased was dragged away to a neighbouring
tank and there left, although still living.

Tl light in which the case strikes mg is this. There can
be no doubt I think, that the history given by the prisoner
Bhulla Gazi (No. 1y) of the circumstances which led to his
striking the deceased, and thus subsequently causing his death,
is strictly true. But though his conduct was thus far justitiable,
I regard his subsequent treatment of the uufortunate deceased
with extreme dissatisfaction. Although perfectly aware that
life was not extinct, he, with the assistance of the prisoners
Fella Gazi (No. 2,) Ashruff Ali (No.3,) and Shuafferuddeen
(No. 4,) who were equally aware that the deceased was stiil
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alive, dragged the yet living and breathing man to a deserted
tanlk, and there left him to linger throughout the night and
part of the next day. The medical officer deposed that the
injuries from which the deceased died were past all remedy
from vhe moment of their infliction, But the prisoners could
not know this, and may well be supposed on the contrary to
have believed that timely aid might hhve been of use to the
wounded man. Instead of rendering him any assistance, or
treating him with common humanity, they pitilessly dragged
him away to a secladed spot, where the great wonder is, that
he was not mangled and devoured by leopards or jackals
before hfc became extinet in conséquence of the injury he had
undergone at the hands of the prisoner Bhulla Guzi (No. 1.)
Such conduet appears to me to be so barbarous and unexcusable,
that great as the provocation was, which led to the assault on
the deccased by the prisoner Blulla Gazi (No. 1,) I do not
think that be or his fellow-prisoners should escape unpunished
for their conduct after the deceased was lying helpless and
dying before them. The nght of aggression with which the
conduct of the deceased vested the prisoner Bbulla Gazi (No. 1,)
ceased to cxist when the former had been mortally wounded and
was reduced to a state of perfect helplessness and insensibility.
It was not in defence of the honor of his home, or in the
excitement of natural and justifiable passion, that the prisoner,
after a considerable period had elapsed, consigned the deceased
to solitude and desertion when his state ought to have excited,
however much in error he had been, some degree of commiser-
ation. It is, as I huve already observed, quite wonderful that
he was not destroyed during the night by wild beasts, and, than
this, a more shocking fate cannot easily be imagined.

Under these circumstances, I cannot recard the case as one
of purely justifiable homieide, or agree with the Law Officer in
releasing the prisoners without some punishment. Adverting
to all the facts I have narrated and giving due weight to the
circumstances under which the prisoner Bhulla Gazi (No. 1,)
struck the fatal blow, 1 would still under the circumstanco of
his subscquent heartless and inhuman treatment of the deceased,
sentence him to imprisonment fortwo years with labor com-
mutable by payment of a fine of Rs. 100, within a reasenable
period. 1 would coliviet the prisoners Fella Gazi (No. 2,)
Ashruff Ali (No. 3,) and Shufferuddeen (No. 4,) (under the
same view of the case) as accessaries after the fact and sentence
them to imprisonment for one year with labor commutable by
payment of a fine of Rupees 50 each.

Remarks by the Nizomut Admwlut.—(Present: Mr. E. A,
Samuells.)  The Judge does not say of what erime he proposes
to convict the prisoners. The deceased, it appears, died from
the cfivets of the blow receivedent the hands of the prisoner
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Bhulla Gazi, when attempting to escape from the house. This
blow, however, is proved to have been justifiable and the medical
evidence goes to show that the treatment which the deccased
subsequently met with, had no effect on the fatal result. It
follows that the prisoners cannot be convicted either of culpable
homicide or of being accessary to such homicide. I agree with
the judge, however, that the inhuman conduct of the prisoners
in throwing the decease:l out to die in a solitary place, doubtless
with the intention of concealing the act of the prisoner Bhulla,
and evidently with a callous disregard of the conseqnences to
the deceased, is a serious offence, and should not be allowed to
pass without exemplary punishment. 1f there is any difference
in the guilt of the prisoners, it isin favor of the prisoner Bhulla,
who had been so deeply wronged by the deceased and whose
passions were naturally aroused. The others had no excuse for
their brutal conduct whatever. Bhulla, however, was the princi-
pal, and I do not therefore consider it necessary to make any
distinetion in the punishment which 1 shall award.

I convict all the prisoners of assault in seizing upon the
deceased when severely wounded, dragging him to a deserted
tank and there throwing him down, and sentence thewmn each to
one year’s imprisonment and 100 Ks. fine in licu of Jabor,
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REGULAR CASES.
SepreEMBER 1859.

PRESENT: .
E. A. SAMUELLS, Esq., Judge.
-_— East Burd-
GOVERNMENT AND ANOTHER wan.
versus 1859.
KISTO MOOCHEE., —

September 9.

CriMe CHArGED.—Intentionally administering poison to poase of
Raghub Chokra to cause his death. K1sto Moo.

Committing Officer.—Mr. H. 8. Thompson, Principal Sudder  cnze.
Ameen with full powers of Magistrate.

Tried before Mr. C. P. Hobhouse, Officiating Sessions Judge The prison-
of East Burdwan, on the 19th August, 1859. ::ith "hﬂggefi

Remarks by the Qficiating Sessions Judge.—The prisoner, llistoringn 'm;
Kishto Moochee, is committed on the charge of intentionally lump of arse-
administering poison to one Raghub Chokra in order to cause nicof the sizo
his death. He pleads “mnot guilty” to the charge. of a smal

The evidence of the prosecutrix, Hurro Moocheenee, goes to ;o"®° 1 his
prove that between 10 and 11 A. M. of the 28th Assar, corre- ch]ilau;’f twg
sponding with the 11th July last, she went out to purchase years of age,
some food, leaving her child of two years old, the above was acquitted
Raghub, in her house; that she returned home not long, she ©wing to dis-
canuot say how long, afterwards and found the child in the  ‘epancies
verandah of her house vomiting and purging ; the stuff vomited b?“ﬁlel:'i):o:’f;
being in one portion about the size of a pea and in other smaller evidence, and
portions, and all of a white color, and being arsenic (bish), she cspecially to
suspected and the purging being in substance like water mixed the fact that
with blood ; that being told by her daughter, witness No. 5, ﬂ;e child,
that Raghub had eaten rice at prisoner, his uncle’s house, r,_z:lf;ﬁ"mgg
quite close by, sho avent to prisoner and asked him what he fivo days after
had done to her son ; that prisoner told her two stories y-one the alleged
that some rats had bitfen and dropped some poison, he did not poisoning, wus
say what poison, from the roof on to the floor of his house f""l]ﬁ and
and that the child Raghub had eaten it ; and the other, that he ;"7 C‘:’;‘}
had put some poison out in the verandah of his house to dry, Sl;rgeon d:,_
and that the child had eaten it; that subsequently witnesses posed,  that
Nos. 1 and 2, told her the story which will be detailed here-the ° arsonic
after in their evidence; that she then by wituess No. 6, gave Produced did
informution against prisoner to the Gomastah, one Siroo ’ﬁz: o Lo to
Holdar, who referred her to the Talookdar, one Tara Chund g, “m;m;;:
Bose, who gave iutelligence to tile police, who held an investi- of any person.
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gation in her house the next day 29th Assar, 12th July,
about 11 in the morning.

In answer to questions put by the Court, the prosecutrix
further deposed that prisoner was the elder brother of her
late husband Surroop ; that her husband deccased in Pons last;
that he was the only brother of prisoner; that sheisnot now in
the family way, but has one son, the boy Raghub, and three
daughters by her late husband ; that between her husband and
also between herself and priconer, quarrels have always been
rife about certain shares in shoes furnished to the village
Gomashta, and about the privilege of providing people to
dance and sing at the festival of Sheo idol, and about their
joint Habilee, and about taking the skins of dead animals;
that besides the white stuff the child vomited ‘chaoul” and
that he got better about 2 A. M. in the night of the vomiting,
and that before the Principal Sudder Amcen she had identified
the white stuff vomited by the child.

Witness No. 5, who is the daughter of the prosccutrix,
deposes that about 10 or 11 4. M. of some day in Assar, the
child Raghub went of his own accord crying to the prisoner’s
house ; that shortly after she went to fetch him back ; that
she then saw him eating rice with prisoner, the child sometimes
feeding himself and sometimes being fed by prisoncr, and that
she called him to her; that prisoner said, * let himn stay, he is
eating rice;”’ that she then went back to her mother, the
prosccutrix’s house; that shortly after Nidoo, the nephew of
the prisouner, brought the child back in his arms and placed
him in the south verandah ; that the child immediately began
to vomit and purge; that the vemited stuff’ was of a white
color, but she could not tell what substance it was, but she
identified it before the Principal Sudder Ameen ; that just then
her mother, the prosecutrix, returned and she told her how
the child had caten rice in prisoner’s house; that her mother
called prisoner, and on his coming to her house asked him what
he had doue to the child, but that she does not recollect
his answer.

Witnesses Nos. 1 and 2, the one the son-in-law and the other
the son of prisoner, both unusually intelligent men of their
class in life and giving their testimony readily, unvaryingly
and otherwise in a most satis'actory manner,depose as follows :—
that between 10 and 11 A. M. of the 28th Assar, they were
eating “ chaoul” in prisoner’s house, they two eating together
and prisoner by himself ; that they had just finished cating and
prisoner was still so employed, when the child Raghub came in;
that prisoner gave the ohild some “ckaoul” in the balf of a
cocoa-nut rind j that while he was doing so, witness No. 5,
came and called the cifld, but that prisoner said, “ let him stay,
Le is eating okaoul;” that shortly afterwards, prisoner went
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into the house and brought out some white stuff about the size  1859.
of a small cowrec and put it into the child’s hand and that the —————
child put it into his mouth; that then by prisoner’s order, September 9.
Nidoo, a boy of seven or eight years of age, took the child over _ Case of
to the prosecutrix’s house ; that, immediately after, prosecutrix Kisro Moo-
came over to prisoner’s house, crying ,and asked him what he  °"*%
had done to her child; that they did not Lear any reply of
prisoner’s, but that they went with him to prosecutrix’s house
and saw the child, Raghub, in the act of vomiting some white
substance, they could not tell what, about the size of a small
cowree, and they recognized it asthe substance that prisoner had
given to the clild, and identified it again as the substance pro-
duced in the Court of the Principal Sudder Ameen; that
prosecutrix then gave information against prisoner before the
(Gomashta Siroo Haldar.

But these witnesses on being questioned by the Court,
deposed that they themselves had never been on any but
friendly terms with the prisoner, but that there had for long
been a brother’s quarrel between prisoner and the prosecutrix’s
husband, and witness No. 1 specially deposed that he did not
usually live with prisoner, but had arrived the morning of the
20th of Assar on a visit, and witness No. 2 specially deposed
that he lived with his father, the prisoner, and that the prisoner
sometimes prepared medicine (duwa), but he could not say
whether or not prisoner had usually arsenic in the house.

Witnesscs Nos. 6 and 7, both of whom are rclated to both
prisoner and prosecutrix and one of whom No. 7, gave his evi-
dence with a decided bias towards prisoner, depose to being
present at the house of prosecutrix at the time when the child
Raghub was vomiting and purging ; to the having seon then
and identified afterwards at the Court of the Principal Sudder
Ameen, the white substance vomited, and to the facts of dis-
putes being rife between prisoner and prosceutrix, aud of pri-
soner’s being the only male of kin to the boy Raghub, and
of their not being personally mixed up in the disputes rife.

Nos. 8 and 4 are witnesses to the suruthal, which was held
and written by the Darogah, on the 29th Assar, corresponding
to the 12th July, partly in the house of Ram Mundu}, and
partly in those of progecutrix and prisoner.

The suruthal declares that no poison was found on searching
the house of the prisoner; that the child Raghub was scen
hanging to his mother’s breast, tossing as in pain or fever, with
his eyes swollen and himself inert as if half insensible; that
two pieces of poison of a white color, but not identificd as any
particular poison, wrapped in leaves, were produced by the
prosecutrix and made over to the Darogah, as the substances
vomited by the child Raghub, that the child was described to
have been continually in the #bove mentioned state ever since

252



1859.

September 9.

Case of
Kisro Moo-
CHEE.

248 CASES IN THE NIZAMUT ADAWLUY.

the vomiting of the day before, and that the prisoner was
reputed in the village #s a person suspected of poisoning cattle
for the sake of their skins.

The witnesses Nos. 3 and 4, identified before the Principal
Sudder Ameen, the substances there produced in Court as
those they had seen at the swruthal us delivered to the Daro-
gah and examined by themselves.

From a letter, filed dén the Nuthee, of the Sub-Assistant
Surgeon, of date 18th July, it would appear that either on that
day or on the 16th July, (most probably on the 18th July,
because the child was.not even ordered to be sent in for cxa-
mination before the 15th July, a grave oversight on the part
of the Police, who should not have waited for the order of the
Magistrate, but should have sent the child in at once to be
examined) the child was examined by that Officer, this would
be five or seven days after the occurrence, and was found to be
quite lively and free from any symptoms of poisoning, and the
Sub-Assistant Surgeon had doubts as to whether the child had
cever been poisoned at all; he does not however state the founda-
tion of these doubts, and he was not, as he should have been,
summoned as a witness on this point.

Witness No. 9, Dr. Williams, the Civil Surgeon, deposes as
follows : that on the 18th July, he received two small portions
of a substance wrapped in leaves from the Principal Sudder
Ameen, which he believed from their appearance to be pieces
of crude arsenic; that the larger of these substances did not
appear to have passed into the stomach, but that the smaller
might have done so, and might have remained there sufficiently
long to produce vomiting and other symptoms of irritation such
as pain and purging ; that, not having, as he explained, but as
I did not think it necessary to write down, any sufficiently
accurate instruments with him for a proper chemical analysis,
he sent the substances to the chemical examiner in Calcutta ;
that in the chemical examiner’s reply, No. 86, 18th July,
(filed) he stated the substances to be arsenic, the largest portion
weighing upwards of tive grains ; that had a child of two years
of age swallowed either of the substances, death would have
ensued ; that the child Raghub produced in Court appears
healtlty.

In answer to special questions put by the Court, this witness
stated that the purging which would follow the partaking of
arsenic wonld probably have been of a waterish, slimy nature ;
not improbably mixed with blood; that he believed that na-
tives sometimes used arsenic for cutaneous diseases, and that
tossing about as if in pain or fever, remaining with the eyes
swelled, and as if somewhat insensible, were not positive signs
of the swallowing of arsenic, but were such as were not unlikely
to have occurred, had arsenic been taken,
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The prisoner simply denied the crime charged when before
this Court. Before that of the Principsl Sudder Ameen he
stated in his defence, that one Goburdhun Moochee was suffer-
ing from a (cutaneous ?) disease called goorgoorce, and that he
had been about to apply some arsenic to him externally, and
had put some out to dry for that purpose in the sun, when the
child Raghub took it up and ate it. Tle declined, however, to
summon any witnesses in support of thisstory.

The Jury, Ramdhun Mookerjee, Zohad Ruheem and Zohad
Ali, Pleaders, concurred unhesitatingly, in finding the prisoner
guilty of the crime charged, and to this verdict 1 as unhesitat-
ingly agree.

There is as against the prisoner,—

First, the motive to the crime, viz. the quarrel which had
for long been going on between him and the prosecutrix’s
husband and after her husband’s death, the prosccutrix herself,
and the fact that the boy Raghub was the only obstacle, at
least during prisoner’s lifetime, for he is a man between forty
and fitty, at once to the putting an end to the quarrel and to
his obtaining the objects about which the quarrel was current.

Secondly, the actual commission of the erime.—Two unexcep-
tionable witnesses, Nos. 1 and 2, his own son and sou-in-law,
saw him eating chaoul with the child, saw him go inside his
house, fetch out some white substance, other than the chaoul
with which he was feeding the child, put it into the child’s
hand and saw the child put it iuto his mouth, saw the child
vomit out the identical substance that the child had put into
its mouth, and identified that substance as that produced before
the Magistrate’s Court.

Thirdly, the malice.—The prisoner, while the child was
eating, put a substance which all natives and Moochees
specially know to be a deadly poisoninto the child’s hand ;
that substance is proved to have been arsenic, and in such a
quantity that the smallest portion vomited would, if retained
in the stomach, have produced death in the child.

1 would therefore convict the prisoner of administering
poison to the child with intent to kill it, and the prisoner’s
crime appears to me to have been aggravated by the facts of
the child’s tender age, and of prisoner’s being the cHild's
natural guardian rather than, as he has proved bimself, his
unnatural enemy, and I would sentence him to the severest
punishment the law provides, viz. Imprisonment with labor
in irons in banishment for life.

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A,
Samuells.) This crime is said to have been committed on the
11th July, in the forenoon. Information was not given at the
Thannah, however, until the 13th, and it was not until the
14th, that the local enquiry was held by the Police. The
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child was then suckling its mother, but it is stated to have

—— writhed as if in pain, and the eyes were red and swollen. On

the 16th, when first seen by the Sub-Assistant Surgeon, the
child was lively and healthy and presented no appearance of
having been poisoned.

It is not clear from the evidence how long a period elapsed
between the act of administering the poison to the child, de-
posed to by two of the witnesses, and its expulsion from the
child’s stomach ; but as the child is said to have gone over to
the prisoner’s house at one-half puhurs of the day and to have
returned at two puwhure, and it had apparently been some littlo
time in the prisoner’s house before the poison was administered,
the iuterval may be taken at from half an hour to three-fourths
of an hour.

1 had some doubts, when I first perused the evidence, whe-
ther the symptoms described by the witnesses could have
resulted from the retention in the child’s stomach, for so short
a time, of a lump of arsenic weighing five grains which is stated
by the witnesses who saw it given to the child to have under-
gone no apparent alteration when vowited; and whether,
supposing the poison to have taken such effect as to produce
bloody stools, and swollen and inflamed eyes, the child could
have been in the excellent health, it undoubtedly exhibited five
days afterwards.

On consulting an eminent physician of this city, however, I
find that there is nothing improbable in the evidence on this
point. The effect on the bodily health of the child of swollow-
ing a lump of arsenic, which was ejected from the stomach in
the course of half an hour or an hour, may possibly have been
what the witnesses describe.

There are nevertheless improbabilities and material discre-
pancies in the case, which have induced doubts in my mind as
to the prisoner’s guilt, and these doubts have been strengthened
on a reconsideration of the case.

The only direct evidence against the prisoner is that of his
son and son-in-law. Assuming that the child went as stated
to the prisoner’s house, that he did swallow arsenic, and that
the symptoms mentioned by the witnesses supervened, their’s
is tlle only evidence which supports the conclusion, that the
poison was administered by the prisoner, and was not taken
accidentally.

Now, in considering this evidence, we are met in the first place
by the great improbability of the prisoner who lives in the same

Jhomestead with the child, and must have had many opportuni-

ties of giving him arsenic unobserved, if he had been so minded,
presenting it to him in the presence of the two witnesses, and
that so openly that they were both enabled to observe accurate-
ly the form and appearance of the lump given, so as to recognise
it when it was vomited by the child.



CASES IN THE NIZAMUT ADAWLUT. 251

Next, it is a suspicious circumstance thab, seeing this lump so

distinctly as they did, from a distance of only four or five cubits, =—

they should not have recognised it at once to be arsenic, a sub-
stance well known to natives of their class ; and that they should
not in any case have questioned the prisoner as to what he had
given to the child.

Then, it seems very unlikely, if the prisoner had intended to
poison a child of two years of age, he would have given him the
arsenic in a lump, instead of reducing it to powder and mixing
it with the rice he was eating. The probabilities were greatly
against a child of that age swallowingaa solid lump of a sub-
stance so acrid as arsenic. His natural tendency, if he sucked
it, or bit il, would be to spit it ont.

In the Judge’s abstract of the evidence of the two eye-wit-
nesses the prisoner is said to have detained the child, when its
sister came for it, to have administered the poison after she had
left, and then to have sent the child over to its own house.
Had this been so, it would have told materially against the
prisouer, as it would then have appeared that he had detained
tho child for the purpose of administering the poison ; but I
find, on reference to the evidence of these witnesses, that Teen-
cowree does not say whether the sister came before or after the
poison was given; and that her visit is said by Nudeear Chund
to have been subsequent to the administration of the arsenic.
The fact, therefore, that the prisoner did not at once allow the
girl to remove her little brother, after he had, on the theory of
the prosccution, effected Lis purpose, is a circumstance in his
favor.

There is a most serious discrcpancy as to the arsenic
administered and the arsenic vomited. The eye-witnesses
state distinctly that the prisoner went into his house, and
brought out one piece of some white substance of the size of a
small eowrie, and gave it to the child. 'Fheir evidence is
otherwise quite inconsistent with the suppesition that he could
have given more; bubt the prosecutrix says that the child
vowited several pieces of a similar substance ; and she produced
two of these pieces, one of which was sworn to by the eye-
witunesses, as the piece they had seen administered.

No attempt seems to have been made to reconcile this’ dis-
crepancy ; yet if the cﬁild had really swallowed the quantitiy
of arsenic described by the mother, it scems certain that it
could not have been in good health, when seen by the Sub-
Assistant Surgeon five or six days afterwards, and the probabi-
lity is, that it must have died. .

The absence of all appearance of having suffered from a
poison like arsenic so shortly after its alleged administration,
and the opinion of the Civil Surgeon who deposes that the
piece of arseuic pointed out by the witnesses, as that which had
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been administered, did not appear to him to have been in the
stomach of any person, are also both very strong points in the
prisoner’s favor.

The readiness with which the son and son-in law of the
prisoner are stated by the Sessions Judge to have given their
evidence, has not, I confess, impressed me with a conviction of
its truth. My experience is rather that near relatives of a
prisoncr, who have not motive to desire his removal, are not
likely to give evidence readily against him. I cannot but
suspect that the witnesses are more in the interests of the
prosecutrix than in these of the prisoner.

The enmity between the two parties just named, and the
family quarrels which supply the prosecutrix with a motive
for the prisoner’s crime, will also suggest the possibility of the
prosecutrix having taken advantage of some accidental illness
of the child to fix this charge upon the prisoner, and having
induced the witnesses to support her.

The Darogah and the witnesses to the suruthal who saw
the child three days after the alleged poisoning, describe its
appearance to be that of a person who had been drinking.
They saw no traces of vomiting, and no arsenic was found in
the prisoner’s possession. Their evidence does not lead, with
any, certainty, to the conclusion that the child was suffering
from the effects of arsenic.

The strongest point against the prisoner is, the statement he
made to the Police, and to the Principal Sudder Amecn, Mr.
‘Thompson, that he had put some arsenic, which he had intend-
ed to have made into a medicine for external application, in a
case of itch, out to dry ; and that the child had probably eaten
it up; a story which he did not attempt to support by evidence,
and which he abandoned in the Sessions Court.

There is no doubt that this statement, false as we must sup-
pose it to be, is highly suspicious; and 1t has induced me to
re-consider the evidence more than once : but it is quite possible
that upon finding it asserted, that the child had been poisoned
with arsenic in his house, the prisoner may stupidly have invented
the story, as a mode of accounting consistently with his own inno-
cence, for what was said to have happened. Independent of this,
the d%lay in reporting the case at the Thaynah,and presentingthe
child for examination, together with the medical opinions which
have been recorded, and the serious improbabilities and discre-
pancies apparent in the witnesses’ statements, have created such
serious doubts of the prisoner’s guilt in my mind, that T find
myself unable to concur with the Sessions Judge and the Jury in
convicting him, He must, therefore, be acquitted and dis-
charged.
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PureseNe:
K. A. SAMUELLS, Esq., Judge.

GOVERNMENT AND ANOTHER
versus

BAGA KHAN alias MAJUM ALEE’KHAN, (No. 1,) LAL
KHAN, (No. 2,) MOOLOOK TAGADGEER, (No. 3,)
MOHOBUTOOLLAH SHEIKH, (No. 4,) BALUCK
SHEIKH, (No. 5,) KORIM KARKEGUR, (No. 6,
SHONAOOLLA CHOWKEEDAR, (No. 7,*) KODUM
TAGADGEER, (No. 8,) JOMUN SHEIKH, (No. 9,*%)
GOOMANEKEE SIRDAR, (No. 10) PACHOO SIRDAR,
(No. 11,) BORUM SHEIKH, (No.12,) KANTA KARI-
GUR, (No.13*) axo MADHOO aliss MEGHA KARIL- .
GUR, (No. 14.%) ajsiatiye.

CriME CHareep.—(No. 1,) 1st count, wilful murder of  185y.
Plaintiff’s husband Mymen Sheikh ; 2nd count, being concerned -
in an affray in which Mymen Sheikh was killed, Ketabdee Septomber 16.
and Sadoollah wounded, and the cattle of the Gabgachee villagers,  Case of
viz. Shohur Akund, Bhyrub Pramanick, Amanea Fokeer, Baaa Kman
Ram Doss Pramanick, Anund Sircar, Ramhurie Chung, Kissen “ﬁi;nl‘l’li;m;‘
Mohun Pramanick, Ram Chunder Pramanick and Abeer 5 q othex':.
Mundul, plundered. Nos. 2 to 14 being concerned in an
affray in which Mymen Sheikh was killed, Ketabdee and The pri-
Sadoolla wounded and the cattle of the Gabgachee villages, soners, who
viz. Shohur Akund, Byrub Pramanick, Amaneea Fokeer, Ram had gone forth
Doss Pramanick, Anund Sircar, Ramhurie Chung, Kissen With deadly

Mohun Pramanick, Ramchunder Pramanick and Abeer Mundul, 41,5 [;,?3;05:%;

plundered. attackinga vil-
Committing Officer.—Mr. C. F. Harvey, Assistant with lage, and lLad

powers of Joint-Magistrate in charge of the sub-division of killed one of

—

Serajgunge. the villagers,
Tried before Mr. Lowis Jackson, Sessions Judge of Rajshahye, ;vfe :fifg;v;‘iﬁ%
on the 15th July, 1859, dor and son-

Remarks by the Sessions Judge.—The case is one of those tenced to vari-
agrarian outrages not, unhappily, very uncommon in the di8trict, ous terms of
but in this instance déplorable alike from its apparent origin, "}y ionment.
and from the fatal resuls. the improprie-

It appears that Mr. William Cockburn was proprietor of the ty of omploy-
Challa concern, Thannah Shabzadpore, in the sub-division of ing two bur-
Serajgunge. kundazes to

Not far from the factory of Challa is the village of Gabgachee Pre¥ent  an

. . . indi
owned by several proprietors ; Mr. Cockburn holding in farm :‘:,(;t?e(j'ﬁ:g:;

a share of one of them, opinion  ex-
— - - - - prossed and
* Acquitted by the Lower Court. communicated

YOL. IX. 2 M
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1859. Mr. Cockburn, it seems, required for the purposes of his
—— indigo cultivation, the ploughs of the Gabgachee people ; and as
Beptember 16. they were unwilling to give that accommodation, endeavoured
Case of o take it by force. 'I'ie Assistant in charge of Serajgunge,
Baoa Kaan 5 committed the prisoners for trial, | ite inaccurascl
alice Maros ¢ prisoners for trial, has quite inaccurately
Arrs Knay Observed that it was soufht only to make the villagers work
and others. out the advances they bad received, but it appears quite
conclurively, not only from the evidence of the witness, but
to tho Licut.- especially from the confessions of some of the prisoners
Governor that (Mohobutoollah alias Nufta, and Baluck), that the Gabgacheo
}:?:f_'”s (i,foﬁlc‘; people were not under advances, and that consequently there
Fhm?{d’ when Was no semblanee of right to compel the use of their ploushs.
pvmlable, be The facts which the evidence appears to establish are these,—
employed on that, on the forenoon of Wednesday the 23rd March hast, as
dutics of tlus several of the Gabgachee people were at work ploughing their
(“'“C,E'I‘l:‘g(;‘lm fields to the South of the village, a considerable body of men, one
did not con- Nundred or more, were scen approaching armed from the direc-
cur in the cen- tion of the factory. Some four or five of these men came up to
sure cast by within a little distance, and asked the villagers whether they
tho  Sessions would give the use of their ploughs or mo. They said they
%}'ﬂﬁ‘:h‘_‘::e%ﬁ would not, some of them adding that they had already
not commif- supplied them with ploughs on several occasions, without
ting the Indi- veceiving payment, and were then engaged in their own
go Plauter to cultivation. .
fake Ins tral  T'he men (Sirdars) then replied they would have to give the
bofore 3:0 Stu ploughs, whether they liked it or not, and it is said these went
prowme Lours. 4, report the result to their employer, who was at a little distance
(about two hundred and fifty yards oif) on horscback. The wit-
nesses go on to say that Mr. Cockburn, being apparently excited
by the refusal, used abusive language towards the villagers, and
after ordering his men to plunder the place, and “mar the
people, rode off towards his factory.
This may be the proper place fio observe that the Assistant
Magistrate, who went in person to the spot, considers it certain
that Cockburn was not upon the ground, first, upon certuin
diserepancies in the evidence (which he has not specified), and
second, because from actual inspection he was unable to dis-
coverin the locality indicated any horse hoof prints; and I
think it my duty to remark that, in the fitst place, in default of
actual cvidence to the point, it does not appear why horse’s
hool marks should have been observable on the ground after
twenty-four hours had elapscd, in the latter end of March ; and,
in the next place, il there is any one point on which the evi-
dence for the prosecution seems to agree more than upon
another, it is as to the fact of Mr. Cockburn having ridden to
within a short distance (two or three hundred yards) of the
village lauds, received the repory of his messengers, and then,
after showing signs of apger, aud giving certain orders to his
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men there assembled, having gone away to his factory, on which
the affray began. To this point I shall have occasion to recur
presently ; but I must say, that if the statements of the witnesses
on this head should be deemed utterly without foundation, as
they have been considered by the Assistant Magistrate, it will
be impossible to place reliance on any® part of their story, and
the prisoners will, in my judgment, be gntitled to an acquittal,

Immediately on receiving these directions the Sirdars, pre-
viously assembled, began to shout * Kali! Kali!” and made
towards the village ; the Gabgachee mop 1nost of them ran off,
some of them first loosening their oxen from the ploughs, and
some leaving them as they were,

A few, amongst whom were Monim, Ketabdee and Sadoolla
Fakeer, offered some sort of opposition, by standing and pro-
testing against the atback. The Assistant Magistrate concvives
that the villagers threw clods at the assailants, and it is not
impossible that they may have armed themselves for resistance,
but there is no evidence of the fact; and at all events it is
certain that none of the latyals were hurt, whils on the other
hand the three men last mentioned, were all wounded by
means of surkis, or light spears ; Ketabdee and Sadoolla slightly,
onc in the fleshy part of his thigh, the other in the palm of his
haud; but the third, Monim, reccived in the first place a wound
in the abdomen which was fatal, ¢ turned and fled a short
distance, his course being marked with blood, but was overtaken,
and reecived another wound in the back, close to the shoulder-
Llade, which brought him down, and the lafyals comning up,
inflicted a third and then other wounds : the rest escaped.

After this, some plunder scems to have taken place, though
the evidence is not satisfactory as to this; but undoubtedly the
most part of the cattle of the village, upwards of one hundred
head were driven off to the factory, whence they, or part of
them, were tuken to the thannah pound of Shabzadpore, under
one or more challans s\id to bear Mr. Cockburn’s signature, and
were alterwards claimed and recovered by their owners,

‘When the aggressors retired, tho villagers came back, and
some of themn went to the assistance of Monim, who was found
by his cousin Jeetoo Sheikh (witness No. 15) ncarly prdstrate
upon his face and khees, evidently dying. He was taken back
and carried to his house, where after some inarticulate or barely
articulate atbompts at speaking, and after taking a little water,
he alinost immediately diced.

It is stated by Jeetoo, also by the prosecutrix, widow of the
deceased, and by his mother Chundra Bewa (witness No. 86)
that with his dying breath Mounim declared, that he had reecived
his mortal injuries from Baga Khan and Lal Khan (prisoners
Nos. 1 and 2) at the commgnd of Cockburn, hut I fiud it
impossible to place any reliance on this statement.
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The friends of the deceased then prepared to carry his remains
to Serajgunj, and alter an altercation with two burkundazes
who sought to make them proceed by a road which lay through
the factory lands, (with the purpose, as they conceived, of get-
ting the body into Mr. Cockburn’s power), they carried their
point and reached Serajgunj that evening. Their information
reached Mr. Harvey, the Joint-Magistrate, and the body was
subjected to medical examination, the result of which is detailed
in the evidence of Luchmun Geer, the native doctor, witness
No. 82, and leaves nq doubt of the manner in which the
deceased came by his death.

There has been in this case no investigation by the Mofussil
Police. Mr. Harvey having goue in person to the scene, where
he arrived early the next morning and at once entered upon
his enquiries, which have resulted in the commitment of the
prisoners, of whom four have been acquitted by this Court
in concurrence with the Law Officer.

As to the remainder of the prisoners, the evidence appears
ample for conviction; in the case of Goomanee alone, the
identification is slight, and might not probably suffice, if it
were not most strongly confirmed by his own confession re-
corded before Mr. Harvey, the Assistant Magistrate, to which
of course the Court will refer as it accompanies the record.

Before me the prisoners have all pleaded nof guilty, and for
the most part have endeavoured to set up alibis, but without
success. Baga, Moolook, Kodum and Goomanee (just men-
tioned) have declined to call auy wituesses ; and as to the others,
not a single one has substantiated any point in their favour. As
to Lal Khan, against whom the evidence for the prosecution
is least conclusive, his own witnesses show that he was a
factory servant, and do not in any way support his alibi. He
is also named in the confessions. He is also a man of some-
what singular appearance, having been originally an upcountry
Brahmin, and recently converted to Mahomedanism. Panchoo
is identified by Ketabdee, (witness No 1,) specially as the man
who wounded him. As to Borum (No 12,) who has been
identified by five witnesses, two of whom knew him by name,
he cliose to examine only one witness in his defence, who
proved that he was a servant of the factofy.

Baga Khan, who is stated to be (as indeed his appearance
and manner denote) the factory Jemadar (of latyals when
required), was undoubtedly one of the foremost in the attack
upon the village, and 1 think there is good reason to believe
that he inflicted at least one of the wounds which was fatal to
the prosecutrix’s husband, Monim Sheikh. I would therefore
propose in his case a sentence of transportation for life.

For the rest, as to whose degwee of eriminality: I do not see
much ground f{or establighing distinctions, 1 would propose a
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sentence of fourteen years each, imprisonment with hard labor
in irons.

There are some observations which I think it my duty to
make, and in which I trust the Superior Court will concur.
One of these relates to the insufficiency of the Joint-Magis-
trate’s proceedings as to the proprietor of the factory. 1n a
case 80 very serious as the present, in which the direct evi-
dence was so strong against that person, where moreover the
Assistant Magistrate has himself recorded, that the factory
had collected men for the attack, and alse that Mr. Cockburn
had sent the plundered cattle to Shabzadpore, thus indisputably
connecting him with the offence, both before and after the fact,
regard being had to the whole circumstances of the case, it
does appear to me that further proceedings in regard to Mr.
Cockburn were called for, and that the fact or the degree of
his guilt should have been made matter for the decision of a
Jury. It seems to me that a total failure of justice, in such a
case as this, reflects seriously upon the administration of the
district, and that it will be hard to make native zemindars
responsible for any erimes committed by their dependants, if
in the case of an English planter, seriously compromised in a
matter of this description, no steps whatever are taken to bring
the offender to trial.

The next point to which I must advert, is the conduct of the
two Police burkundazes on this occasion, and to the manner in
which the Assistant-Magistrate has dealt with it. I have
already on more than one occasion stated my strong objection
to the system of Mudud burkundazes, that is to say, inferior
police-men sent down ostensibly to watch the proceedings of
specified persons, but who are usually domesticated with the
persons whom they are supposed to watch, and naturally end
by neither preventing a disturbance, nor affording the least
assistance when it takes place, cither to the partics assailed, or
to their superiors in the subsequent investigation.

This is precisely what has happened in the present case.
T'wo burkundazes deputed, as Mr. Harvey proclaims, to prevent
breaches of the peace, allow a force of latyals to be assembled
before their faces, accompany them as amateurs throughout
their day’s proceedings, and finally, it would seem, do their
best to prevent the case from coming in its actual and proper
shape before the Magistrate.

The Assistant must have come to one of two conclusions
regarding these men ; either that they were helpless and blame-
less, which indeed he seems to say, but in that case they
should have been made witnessses in the case, and ought to
have given most important and unimpeachable testimony; or
else they must be considered as accomplices in the crime and
at any rate grossly failing in the performance of their dutics,
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. but then they ought to have been put upon their trial, and
1859 either committed to the Sessions, or summarily dealt with
September 16, Under his _general powers by the Assistant with powers of
Casoof  Yoint-Magistrate. .
Baas Kusy  Neither of these things has been done. The burkundazes
alias Magvy have had their statement or “7sfifsar” taken, and there, as
Aipk Kuan far as they are concerned, the case has rested.

aud others. Tt is evident that Mr. Harvey has not been wanting in
activity, and I know he is not delicient in shrewdness, but the
inquiry has not, in tkese points, been closely and judiciously
followed up. It may not be matter of surprise that a young
officer should fail in these qualities, (I wmean judgment and
decision), but certainly his shortcomings ought to be made
up by the vigilance and determination of his superior in charge
of the district. It seems too much the case, even in difficult
cases, and in respect of the most inexperienced officers, to give
way to a feeling of *laisser-faire,”” and to abstain from all
interference with the proceedings of subordinates. This is a
misfortune to the public, and also unfair upon the young officer,
as either his faults and omissions are not corrected, or perhaps,
when committal has taken place, they are roughly handled by
superior ofticers, who must consider that in theory all officers

exercising the judicial powers of a Magistrate are alike.

Upon this subjeet the Court may perhaps think it worth
while to direct a communication to be made to the Commis-
sioner of the Division, or even to Government.

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A.
Samuells.) The evidence against the prisoners Nos. 1, 2, 3, 4,
5, 6, 8, 10, 11 and 12, ix of a much more satisfactory character
than we usually have in these affray cases. I cannot doubt
that they formed part of a body of armed men, which proceeded
from Mr. Cockburn’s factory towards the Gabgachee village, for
the purpose of compelling the ryots to plough the factory
lands ; that after some altercation, and upon the refusal of the
villagers to work for the factory, they attacked the deceased
and his fellow villagers with surkees and lattees, killed the
deceased, and wounded two of the villagers; the others flying
before them and offering no opposition.

Baga Khan, alias Majum, appears to *have taken the most
prominent part in the outrage; and the evidence of his having
inflicted at least one wound on the deceased is clear and con-
sistent. The widow of the deceased stated, when oxamined by
the Joint-Magistrate immediately after the occurrence, that
her husband had murmured the names of Baga Khan and
Lal Khan, as those of his murderers, before he died. Panchoo
Khau is satisfuctorily proved to have wounded Ketabdee,
Who wounded Sadoollah, secens uncertain, He himself was
unable to say. Thatethe prisoners went to the Gabgachee
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village armed with deadly weapons, which they were prepared 1839,
to use upon auny opposition, and that they were all united in a
riotous manner in the prosecution of one object, and that an
illegul one, seems certain. I therefore convict them all of wilful _ Case of
wmurder ; and looking to the intentions of the various prisoners, Baca Kuan
fairly inferrible from the nature of tle case, us the rule for ‘Kl‘;"M“U"‘
P . . . . x Kuay
apportioning the punishment laid down in Section 75, Kegula- “, | "oiliers.
tion IX. of 1793, scntence Baga Khai to imprisonment for
life in transportation beyond scas: Panchoo and Lal Khan to
fourteen years : and the others to ten years’ imprisonment with
Jabor in irons and in banishment from the district.
I concur with the Sessions Judge in the opinion that the em-
ployment of two burkundazcs, for the purpose of preventing an
Indigo affray, is absurd. A copy of the Sessions Judge’s letter
of reference and of this judgment will be sent to the Govern-
ment of Bengal, with an expression of the Court’s opinion, that
parties of Military Police with an Furopean Officer, Civil or
Military, should, when practicable, be invariably employed on
such duties.
I do not agree with the Sessions Judge in his censure of Mr.
Harvey’s proceedings relative to Mr. Cockburn, 1 have gone
carefully over the papers, and I think Mr. Harvey was justified
in the conclusion at which he arrived ; that Mr. Cockburn was
not on the ground where the affray took place either before or
during the affray. The persons who first gave information of
the murder did not mention Mr. Cockburn as havieg Dbeen
present.  Mr. Harvey was on the spot next morning and made
the people point out to i the locality of the attack. He saw
the marks of the men’s feet distinctly ; and, if' they could be seen,
the impression of a horse’s hoof could have been seen also; but
there was nothing of the kind visible; although the ground,
Mr, Harvey says, was soft in one at least of the places which
were particularly pointed out to him.
Whether ovidence might not have been procured of Mr.
Cockburn being an accessary before the fact, it is quite im-
possible [rom a mere perusal of the record to say. Certainly
when a body of armed men issue from a factory, and procecd
to use force against the ryots of a neighbouring village, to
compel them to work efor the factory, there is a strong pre-
sumption that the owner or manager residing in the factory
must have employed them on their unlaw(ul errand; and the
Magistrate shoulll always, in these cases, direct his attention
to this poiut ; but I sce nothing on the record to induce me
to conclude that Mr. Harvey has neglected his duty in this
matter, or to compel me to bring his conduct unfavorably to
the notice of Government ; on the contrary, I have been much
pleased with the energy and in&elligence, which are apparent
in Mr. Harvey’s procecdings, and must say that I have seldom
seen an affray case better investigated.

Septemnber 16,
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N Mozoomdar.
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Case of — of Mymensingh.

Omun Coo-  yied before Mr. I. W. Dalrymple, Sessions Judge of Mywmen-
Mmljfm]:"'m' singh, on the 9th August, 1859.
’ Remarks by the Sessions Judge.—The prisoner, Omur

Prisoncr, a Coomarree Khankee, was charged with the wilful murder of

prostitute, ac- Chunder Kishore Muzoomdar, a well known Mookhtear at this
"l“s.ed of He. station, who was found dead on her bed in her house, in the
;::;2& by ma- Bazar, on the morning of the 13th April last; she pleaded
nual strangula- 720¢ guilty.
tion,acquitted.  Information of the death of the deceased was given at the
Remarksonthe Thannah, not by the friends and relatives of the deccased, but
d"l'{‘.gef :’}t‘ "% by witness No. 7, Lukhes Narrain Singh, who having scen the
}:ctl glf’al;o(;)lexy deceased in this prostitute’s house in the previous night, and
and other having seen him brought out of it dead in the morning, and
seizures of that naving, on enquiry, been first told that he had died of epilepsy,
kind, s also gnd then that he had died of cholera, became satisfied there
:.f d”;’°mt‘l)°s" had been foul play.
(:P"’“f:ng:ﬁ:? Gopee Kunt Mozoomdar, a cousin of the deceased, who had
tion. spent the night with another prostitute in the same house, and
those who with him had removed the deceased to his own hLouse,
declared to the Darogah, that the deceased had dicd in his
own house of epilepsy, after being brought from the prisoner’s
house, and that they had no suspicions of anything being
wrong, and were evidently desirous of having no enquiry.
But ~the Darogah, though he saw no distinct wounds on the
body, considered that the appearance it presented was suspici-
ous, and could not be accounted for by epilepsy ; and having
reported accordingly, suggested that there should be a medical
examination.

Dr. Bellew, the Civil Surgeon, stated in his evidence, that he
examined the body within twenty-four hours after death, and
that death resulted from strangulation. That there were
three marks in the throat, such as would be produced by, the
nails of the hand; that these marks, the congestion of the
brain and lungs, and Ehe perfectly healthy appearance of all



CASES IN THE NIZAMUT ADAWLUT. 261

the external organs, left no doubt in his mind that the deceased 1859.
had been strangled ; and that there were no signs of epilepsy. Sontomber 19
It appeared from the evidence of the witnesses noted in the P ’
* No. 5. Koodeo Khank margin,* that the prisoner was tW(}
0. 9, Koodee hhankeo. or three years ago the mistress o .
» g’sggﬁd“ﬁ'::cé Olgr‘:;:;_?::' the deceé);ed, butg that latterly one nw?xlénm
Khankoe, Kistomonee had been his mis-
tress. Ow the 12th April the
deceased came in the evening with his cousin, the witness
Gopee Kunt Mozoomdar, to the prisoner’s house, and was asked
by the prisoner to call Kistomonee his mother, or in other
words o renounce her ; this he declived doing, saying he would
do so next day. The cousins went away, but at ten or eleven
o’clock they returned, and began talking and smoking with the
prisoner, and IIur Coomarreo, another prostitute living in the
same house, in Hur Coomarree’s apartment, which is the
northern one, the deccased and the prisoner smoking gunja.
On this occasion again, the prisoner urged on the deceased
her wish, that he should renounce Kistomonece, which he still
ovaded. Subsequently the parties retired for the night, Gopee
Kant Mozoomdar and Hur Coomarree remaining in the room
they were in, the deceased and the prisoner going to the
prisoner’s small room to the north-west of the premises. There
the prisoner was heard, by Kadee Khankee and Soudamonee,
both of whom reside on the same premises as the prisoner,
again to urge the deceased to renounce Kistomonee. These
sume two women stated that subsequently three men came
into the house, Raj Mohun Chowdhry, Trilochun Roy and
Ram Coomar Roy ; Khodee stated that on hearing their voices
she left the house, being apprehensive that they were accom-
panied by Kisto Gobind Roy with whom she had a quarrel,
and that she was absent from it for a litlle time, having met
a friend in the road ; that on her return all was quict, but the
prisoner and deceased were still conversing, she in a strong
and he in a weak voice; after this she went to slecp. This
witness also stated that the prisoner and one of the inen who
came to the house, Raj Mohun Chowdhry, had formerly been
intimate, but that they were not so at that time. Soudangonee
stated, these three men were called into the house by Hur
Coomarree.
Soudamonee further stated that, having gone to sleep, she
was awoke by the prisoncr coming to her just before daybreak
and asking her for light, which she was unable to give her.
Shortly after, the prisoner called Gopee Muzoomdar and said,
sce how Chunder Muzoomdar is going on ; after that Gupee
Muzoomdar went to his house, and she saw the dcceased carried
away out of the prisoner’s room in a helpless state.
Witness No. 8, Joydoorga Kuthbee, who lives in a house near
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the prisoner’s room, was awake all nigh$, being ill from cholera,
and heard no noise or disturbance in the prisoner’s house ; but
just Lefore dawn she heard a noise of ““ hoo ! hoo!” on which the
prisoner said, be quiet ; shortly afterwards the prisoncr came out
and asked her for fire, and on her enquiring what had happened,
said, she did not kuow what was the matter with the Muzoom-
dar.

The witness Kadee Fankee stated that about daybreak she
heard the prisoner call the deceased and tell him to get up, and
she then heard a gnrgling in the throat, and that when she got
up, she saw Gopee Mazoomdar and his friends carrying off
Chunder Kishore, who was in a helpless state ; she did not know
whether he was alive or dead.

Gopee Kant Muzoomdar stated that he once got up in the
night and all was quiet; early in the mnorning he was awoke by
a noise, the prisoner opened the door of her room with a noise,
and coming to him said, “ Oh! Sir, rise quickly,” and in answer to
his enquiry said, “ 1 don’t know Low the Muzoomdar in my house
is going on.” He went to the prisoner’s room, and began to call
his cousin, he did not answer; on this he asked the prisoner
how this had happened ; she said she did not know. Hesput his
hand to the deceased’s mouth and found it open, and he heard
a slight noise in the throat ; e sent the prisoner for a light;
as she delayed returning, he ran to his house, and the prisoner
followed him to his house ; he brought people who carried off the
deceased who was then in a helpless state ; he did not ascertain
whether he was alivo or dead.

Witness No. 11, Sheebnauth Muzoomdar, a Mookhtear, who
resided in the same house as the deceased, saw the deceased
brought home by Nundcoomar Muzoomdar, Sreenauth Dutt,
Moheshchunder Muzoomdar and Gopee Muzoomdar ; Mohesh
Muzoomdar said that the deceased was still warm, and that his
breast moved, and sent him for a Kuberaj ; on his return they
told him, deceased was dead. In reply to a question about the
deceased being subject to epilepsy, he further stated that every
two months or so, the deceascd would be down, and no one
disturbed him on these occasions ; he did not remember ever
see‘iixfg him do so himself.

ibness No. 12, Nobinchunder Sircar, another mookhtear,
stated that he saw the body of the deceased at his house, and

~was told by Mohesh Muzoomdar thut he had been taken ill of

epilepsy in the prisoner’s house, but had died on his way home;
he knew the deceased but had never heard he had epilepsy.
‘Witness No. 2, Sreekanth Dutt, who lived in the same house
as deccasod, stated that on the alarm of Gopeekanth Muzoom-
dar he went and brought the deccased home ; his body was
warm at the time they took him out of the prisoner’s house,
but owing to the wind that ‘was blowing, he could not say
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whether he breathed of mot. The veins on both sides of his ~ 1859.
neck were distended and there were other suspicious appear- m:;
ances, he thought it probable he had been murdered by the °°F )

prisoner; with regard to his being subject to illness, he stated o C“;"ggo_
that one day last year, at night, he and the deceased were AﬁEﬂKH AN-

sleeping together, the deceased made i noise, he gave him some KEE.
pushes, when he spat out some phlegm and thaunked the witness,
saying he had saved him from choking..

Witness No. 13, Nundocoomar Mujoomdar went to the pri-
soner’s house on Gopee Muzoomdar’s alarm ; deceased was
warm when taken home, he thought she was alive; he also
stated that the deceased, his cousin, had some illness he was
taken ill about a year before.

The above is all the material evidence for the prosecution.
The prisoner, in her defence, stated that the deceased was sub-
jeet to a disease resembling epilepsy ; that he came to her house
on the evening of the 12th April last, and after taking paun
and gunja passed the night with her ; that his old illness came
on in the course of the night; that she awoke and heard a
rattling in his throat and found he was speechless, on which
she at once gave the alarm to his cousin, the witness Gopee
Muzoomdar, who had accompanied him to her house and was
sleeping with a girl called Hur Coomaree; that he came and
found the deceased still alive, ran to the deceased’s house, brought
his {riends and carried ofl' the deccased, who dicd in his own
house, and that on examination no wounds were found on the
deccased’s person. She maintained further, that it was impossible
for a woman like her to have alone murdered the deceased;
that no motive for her doing so had been proved ; that i’ the
deceased had been murdered, the people of the house would
have heard the disturbance, aud Gopeekanth Muzoomdar would
have come to his assistance; and that he would not have
removed the body, but have left it in her house and have had
an enquiry.

Several witnesses were examined on the prisoner’s behalf;
they were prostitutes living in the immediate neighbourhood
of lLer house, and they stated, that they heard no disturbance
in the prisoner’s house in the night in question, and Srikgunth
Dutt who referred to his evidence previously given on the point
of the deceased being Subject to epilepsy.

The case was tried with the assistance of three vakeels of
my Court, Ramnath Goohoo, Rajeeblochun Chuckerbutty and
Brijobulub Sen. The two first considered the charge estab-
lished against the prisoner on viglent presumption, the third
found a verdict of mof guilty. I concurred with the majority
of the Jurors.

It is satisfactorily proved by the medical cvidence that the
deceased met a violent death.® Gopee Muzoomdar’s evidence

2x~§2



1859.

September 19.

Case of
Omur Coo-
MAREE KHAN-
KEE,

264  CASES IN THE NIZAMUT ADAWLUT.

proved, that when he entered the prisoner’s room, his cousin was
dead, and that death had just occurred. The fact of his being
dead, when taken out of the prisoner’s house, is contradicted by
no one. 1t is proved, besides being admitted, that the deceased
spent the night with the prisoner, and it is not pleaded or
proved, nor is there any ground for supposing, that any onc else
had access to him.

In the morning the prisoner gives an alarm that something
has happened to the deceased, and he is found dead, and his
death is proved to have been a violent death. Under these
circumstances it is impessible to account for his death, except
by attributing it to the prisoner. She urges, how could she, a
woman, kill 2 man alone ? But the deceased had been indulging
in gunja, and it would not be difficult for a woman to throttle a
man, when helpless from intoxication. With regard to a motive,
it is established that the prisoner was jealous of Kistomonee,
and had failed in her incessant efforts to get the deceased to
promise to renounce that woman; jealous resentment was her
motive. As I consider that the murder was deliberate and
treacherous, T would recommend a capital sentence.

Remarks by the Nizamut Adawlut —(Present: Mr. E. A,
Samuells.) I am not satisfied in this case that death was
the result of strangulation. It is true the medical witness
deposes that it was, and I do not in the least doubt his
skill or the perfect good faith of his conclusions from the
appearance which the body of the deceased presented, but
I cannot shut iny eyes to the fact that the authors of the best
works on medical jurisprudence find it necessary to caution
the medical examiner against mistaking the effects of apoplexy,
hysteria, epilepsy or intoxication, for those of manual strangula-
tion, and that in each of the abuve diseases, they observe that
persons suddenly seized with fatal symptoms may in their
agony apply their hands to their throats and thus produce
marks similar to those which might be expected in cases of
strangulation. It is to be observed also, that some of the
appearances mentioned by the Civil Surgeon are those which
occasionally attend dccomposition in this country, and which
Dr. Chevers says have,on two occasions, apparently been mistaken
for appearances resulting from manual strangulation,

The evidence in this case all seems to me to exclude the
idea of the deceased having met with a violent death. The
only person to whom any suspicion puints, is the prisoner,
Omur Koomarree, a prostitute, with whom the deceased was
sleeping, when he met His death. It is said she was annoyed
at his having deserted her for another prostitute, that she
urged him to break off his communication with this woman, and
{hat his refusal to do so, furnishes the motive for the murder.
But the probability seems to be that any feeling of annoyance
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she had cherished on account of his desertion (and the cvidence
does not account to proof of enmity) must have been allayed
by the return of the decensed, and his consent to co-habit with
ber on the night of his death. 1t ishighly improbable that
a mere doubt of her power to retain him should have induced
her to murder him. It is more lilely that it would have
induced her, had she been murderously inclined, to attempt the
life of the rival who had won her parawgour’s affections. ‘There
is no evidence of any violent quarrel, or of anything more
than an attempt on her part to persuade him formally to
renounce her rival. She and the decessed retired to her hut
apparently on friendly terms, and nothing indicative of a
struggle was heard during the night. It is suggested that the
deceased had been partaking of gunjo and may have been so
stupified as to be unable to resist, but the evidence does not
show that he was in any such state of intoxication, when he
entered her hut with the prisoner. The eficets of gunja, when
taken in moderate quantitics, are not such as to produce
cxtreme prostration, and 1 conceive it most improbable that,
if the prisoner had attempted to strangle the deceased with
her hands, he should not have been able to throw her off and
shout for assistance. Certainly some struggle must have taken
place, and there is no evidence of anything of the sort: on the
contrary, the evidence of Joy Doorga, who was awake all
night and in a position to hear what passed, is that there was
10 noise in prisoner’s hut during the night, and that it was
only just Lefore dawn she heard a noise of “lhoo, koo,” and
prisoner calling out to deceased to be quiet ; immediately after
which she came out and asked witucess for a light, saying she
did not know what was the matter with deceased. Similar
evidence is given by the next witness KKadee Khankee.

It appears clear from the depositions gencrally, that the de-
ceased’s death did not occur until near day-light in the morniug 3
and that he was either not dead, or just dead, when first seen by
the witnesses. The evidence is a little uncertain on that point ;
but I gather, on the whole, that the deccased did not die until
he was removed from prisoner’s hut, which seems to have been
some time after she had roused deceased’s cousin and called in
her neighbours. Are we to suppose, that having determified to
murder the deceased, the prisoner ran to eall in the witnesses,
before her act was complete ? This seems to me to be very
improbable. Iler behaviour in the morning, it appears to me,
was not that of a person who had first been cngaged in the
commission of a violent murder. O the contrary, it seems to
have been precisely what one might expect from a person who
had become suddenly .aware that something serious had hap-
pened to her companion, but what, she could not tell. She woke
the cousin of the deceascd and she women who lived round her
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1859.  house, asked them for light, told them she did not know what
bad happened to the deceased, and begged them earncstly to
come and see. The cousin and those wlho first saw the body
Ofgr‘é’fo_ evidently observed nothing to lead them to suspect the prisoner
MARER K:AN- of foul play, or to suppose that the deceased had died otherwise
iy than in some sudden i?ncss. There is evidence that he had
Lefore been subject to sudden attacks of illness, and it seems not
improbable, that he may have gone to sleep in a constrained
position with his head hanging over the end of the charpoy, and
that this, combined with the gunje which he had taken, may
have brought on a fit, daring which he applied his hands convul-
sively to his throat; and which, for want of prompt assistance,

terminated fatally.

I do not say that it may not have been otherwise, and that
the Civil Surgeon may not be correet in his opinion of the
cause of death ; but the evidence against the prisoner under any
circumstances is much tvo doubtful to admit of a conviction.

I acquit the prisoner and direct her immediate release.

September 19.

PRESENT :
E. A. SAMUELLS, EsqQ., Judye.

GOVERNMENT
Ens:;ﬁ_" d- versus
NEELMONI DAS DEY.
1859.

CriME CHARGED.—1st count, wilful murder of DPoorno
September 19. Bagdini by administering medicine to_cause abortion; 2nd
Cusoof count, causing abortion of Poorno Bagdini by administering

NEELMONI medicine.

Das Dev.  Committing Officer.—Baboo IHarendra Krishna, Deputy
. Magistrate of Cutwa.

lijgso:tgr&c; T'ried before Mr. C. P. Hobhouse, Officiating Sessions Judge
;‘,ln'u.dc,. of 1us Of Bast-Burdwan, on the.2'3th August, 1859. .
mistress, by Remarks by the Qfficiating Sessions Judge.—The prisoner,
administering Neelmoni Das Dey, is committed on the. charges, first, of the
drugs with a w)1fy] murder of one Poorno Bagdini by adininistering medicine
E;;woi{)’;?f;:;‘ to procure abortion ; and, sccondly, of causing abortion in the
acquitted, the bove Poorno by administering medicine, and he pleads * nos
evidence being guilty” on both counts.
inconclusive. It should be mentioned here, that prisoner is a person of good

Remarks on f2;),51y re<ident at Cutwa, and that several respectable looking
g‘ﬁm of Pon people were present in Court during his trial, and wete in
certaining tbat Communication with the two pleaders who appeared on his

every fact on behalf, .
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The principal witness in the case is one Sukheemoni Ky- 1859
burtni, No. 6, and she deposes that on one day in Assar last, Sentombor 19,
she was procceding from her own home to Bazar in Gunge September 19.
Moorshedpore, Cutwa, between ten and eleven in the morning; NC"BG of
that in passing the house of the deceased Poorno, she saw her szl‘ggl
and the prisoner in the door-way oft the house, which is a )
single house ; that prisoner had a “ kutura,’ a small brass cup, which it is
with what she supposed, from what she dicard, to be medicine in songht to
it, and was offering it to deceased saying “eat,” but that de- fonnd a pre-
ceased said “ no, she could not eat;” that she heard no more sumption  of
than this, and then went on to the Batar, not stopping to see 8"l llms bee:{

proved, an
whether deceased ate or not; that on her return home from g,us noi rest
the Bazar, not long, but she cannot exactly remember how long nicrely upon
after, she saw deccased alone in the south verandah of her hearsay — or
house, which had but one room, vomiting, and that on asking hasty sssump-
what was the matter, deceased said she was pregnant, and that Hons:
she was vomiting, after having caten some medicine which
prisoner had given her to cause abortion; that she (witness)
then went home and heard the next day that deceased was dead,
and that shethen gave her evidence to the above effeet to the
Darogah. . .

On being questioned by the Court, this witness further
deposed that the nearest way from her house to the Bazar was
by the house of deceased ; that Poorno was a widow, a young
woman, but she could not say of what age, and was, to her
knowledge, for she lived in the same quarter of the town, in
keeping by prisoner, but she could not say for how long, and
that she had not, that she knew, connection with any one
but prisoner ; and that deccased lived alone in her house : and,
on being cross-examined by prisoner’s Counsel, this witness
added, that she was not in enmity with prisoner; that she was
not an intimate of deceased’s; that deceased’s house is eight
or ten hats from the road, and that she (witness) is a ryot of
the Talookdars of Sribatti.

It may be as well to mention here, that a part of the defence
was, that the caso was trumped up out of emmnity by one
Kalichurn Shaha, Talookdar of Cutwa and Atoohat, and th
Sribatti was not shewn or alleged to be a part ofy this
Talookdar’s property, pr within his influence, and that morcover
the demeanour of this witness left a very favorable impression
upon the Court and Jury.

The next most important witness is No. 7, Udbarmoni
Kyburtni, and she deposed that her house adjoins that of the
deceased ; that about twelve at noon of the 12th or 13th Assar
last, she was swecping the front of her house, when she saw
deceased alone and vomiting in the verandah of her house;
that on asking her what was the matter, she said she had
eaten medicine and was sick ; thht she (No. 9,) then went on
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with her work and went to sleep that night in her house; and
that, when the Chowkidars came the next day between ten and
half-past ten A. M., she heard from them that deceased was
dead and went in with them to deceased’s house to see how
she had died ; that she there found the prisoner sitting in the
verandah and that on her asking him, how deceased had dicd,
he only replied that she was dead.

On being questioned by the Court, this witness further said
that when deceased was vomiting, she asked her who had
given her the medicine she had eaten, and for what purpose, and
that deceased replied, that prisoner had given it to ease a pain
in her stomach; that deceased had a father, brother and
other relations, but that they had turned her out of doors, and
that, to her knowledge, dcceased had been in keeping by the
prisoner for about two years, and had never had connection
with any onc else ; that the house in which deceased lived had
been obtained by prisoner for her; that in Bysack or Jeyt,
deceased had told her she was pregnant; that when she saw
deceased vomiting, prisoner was not in the house, but that he
had been there before and returned there soon after she had
been ; that she knew the house of witness (No. 6,) and that
the nearest way from that house to the Bazar would be by tho
door-way of the house of deceased.

After these questions had been put by the Court, it was
found, on reading over the deposition of this witness before
the Magistrate, that she had said then, first, that at the time of
vomiting deceased told her, she was pregnant threec months and
that, to destroy the child, prisoner had given her medicine which
was making her vomit, and, secondly, that the night after the
vomiting, she had gone out of her house and had heard deceased
groaning and had seen prisoner i the house; these discrepan-
cies being pointed out to the witness, she said at once that she
had spoken truly before the Magistrate, but through fear, had
not said quite the same thing nor spoken so fully before this
Court.

Witness, (No. 8,) deposed that her house adjoins that of
éeceased ; that about noon one day in Assar she was returning

omg from her master’s house, when she saw deccased vomiting
ns deseribed by the other witnesses and questioned her about it,
but received no particular answer; thut after she had ques-

- tioned her, prisoner, who had her in keeping, came up and that

she then went to her own house and that she told this to the
Darogah next day.

On being questioned by the Court, this witness added, that
she had never heard of any one but prisoner having connection
with deceased ; that she knew the house of witness (No. 6,)
and that the nearest way from that house to the Bazar was
by the door of deceaged’s house ; that from this road to the
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Bazar ; you could not see into deceased’s house (it may be
noted here that witness (No. 6,) describes prisoner and
deceased to bave been seen by her in the door-way), but you
could hear any conversation being carried on inside the house,

Witness (No. 9,) deposes that he liwes in the same quarter
with prigoner, and that his house is four or five russees apart
from that occupied by deceased; thaty prisoner had deccased
in keeping, and that no one else that he had heard of, ever had
conneetion with her, and that the house occupied by deceased
was one rented for her by prisoner ; that prisoner is a servant
in the shop of one Bipro Doss Dutt, distant four or five russees
from deceased’s house, and was in the habit of going backwards
and forwards between the shop and the house, in the latter of
which he had his meals and lived, and that he remembers
seeing prisoner two or three times every day in and out of his
house all through the month of Assar.

Witnesses Nos. 2 and 8 depose to the Soorwthal and to the
search of deccased’s bousc on the morning of her death, and to
the finding thercat of a stick of “cheeta,” lead-wort, which
they saw taken out of a basket, it being wrapped up in a picce
of bloody cloth, ingde the house, and No. 2, on being question-
ed generally by the Court, deposed to remembering the having
seen, amongst other property found inside the house which he
also mentioned, a small (%kufora) brass cup or lota.

The Sooruthal which is dated 13th Assar, 26th June,
doscribes the view of the body of deceased and the search of
the house of Niloo Kyast, and remarks that the body was that
of a woman of about thirty years of age, the eyes white and
open, the mouth shut, the belly somewhat distended, and
marks of blood on the clothes, and clotted blood extending
from the private parts to the anus, also that the *cheela”
above mentioned and some “ seut” (ginger), “ peepul’” (pepper),
and “gjeera” (cummin), such as are used by native women
in child-birth, were found inside the house.

‘Witness (No. 5) the Native Doctor of Cutwa, deposes to
having dissected the body of deceased on the 27th June, 14th
Assar ; that he found no poison in the stomach, but evident
signs of the stomach having been evacuated by vomting;
that he found that Part of the belly below the stomach to
contain poison, and the feetus in the womb, the woman was
about thirty years of age, dried up, black and destroyed by poison,
and that he was of opinion that the woman had died from the
administration of some -drug to procure abortion, the same
having been probably administered both by the mouth and by
thrusting it into the private parts. .

On being questioned by the Court, this witness said that he
had known cascs of the fwtusebecoming black and burnt up
from administration of the herb ¢ cheeta” (lead-wort); that
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if administered by the mouth it would have been so diluted in
water, that there would be no outward appearance after death
of the administration in the body of the deceased, and that the
blood described as on the body in the Sooruthal probably
proceeded from the feetus

The herb found in deceased’s house was sent by the Deputy
Magistrate to the Chemical Examiner to Government in
Calcutta, and in his report, No. 110, July 20th, 1859, he
describes it to be of a genus, called “ saith kurubeer shakar,’
a poisonous herb used by natives to procure abortion, and the
witness (No. 5,) declares it to be of the same genus, but a
more deadly poison than “ cheeta.”

In his defence priconer denies the crime in toto and pleads
an alibi, stating that he formerly bad deceased in keeping, but
about a month back had left her; that on the 1st and 11th
Asgsar he was at Calgaon, on his road to and from Calcutta
where he was in the interim ; that he returned home the night
of the 12th Assar, and then heard that deceased had died of
dysentery ; that when he went on the morning of the 13th to
her house to enquire, he was arrested by witness No. 3 and the
Tax Jemadar ; that he slept the night of the 11th in the house
of one Sarodapersad Chatterjec (not produced or summoned ;)
that on the 11th he came up in the Coal Train from Calcutta
to Bhediah, and that this case has been trumped up against him
by Kalichurn Shaha, against whom he once gave evidence in a
suit, and that witnesses Nos. 19, 15, 20, 21, 16 and 17 will

rove deceased’s death from dysentery, and witnesses Nos. 23,
24, 25 and 18, that deceased was attended for dysentery, and
Nos. 22 and 18 his enmity witk Kalichurn Shaha, and Nos. 10,
11, 12, 13, 14, 26, 27 and 28, his alib: at Calgaon.

Prisoner’s counsel complained that witnesses Nos. 19, 22, 23,
24 and 25 were absent, and that prisoner’s cause, saffered there-
by, but it is to be observed that present witness No. 18 was
summoned to prove the same matter as absent witness No. 22,
and has failed to do so ; and that, present witnesses Nos. 18, 15,
16,17 and 21 were summoned to prove the same matter as
absent witnesses Nos. 19, 28, 24 and 25, and have either not
dene fo, or have been withdrawn voluntarily by prisoner, who
declines to examine Nos. 13, 14, 15, 16, 17, 20, 21, 26, 27 and
28, so that it cannot be said that any injustice iz done to pri-
soner by the absence of witnesses Nos. 19, &c., and his counsel
do not ask that the case may be postponed in order to their
presence.

Witnesses Nos. 10, 11 and 12 were examined at the instance
of prisoner, to prove his alibi at Calgaon on the 1st and 11lth
Assar, and witness No. 18, to prove the enmity of Kalichurn
Shaha and the death of deceased.from dysentery.

The alibi and the other allegations are entirely unsupported ;
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No. 10 says he saw prisoner on the 1st of Assar on his way to 1859
Calcutta, and on the 11th qn his way back to Cutwa. No. 11
only says he saw prisoner on the 1st on his way to Burdwan, September 19.
and is then withdrawn, And No. 12 says he saw him on the _ Case of
1st on his way to Bhediah and remembers and knows no more, NEIrMoNI
And Nos. 10 and 12, did not know the date of the present day, DA® D%
and could give no reason for remembering especially the 1st and
11th Assar. And it is not to be supposed, and no reason is
assigned, why prisoner should in the rainy season proceed vid
Calgaon, ten coss west of Cutwa and oy the other side of the
Adjai in the Beerbhoom district, either to Bhediah to take the
Railway there, the direct road ta which is on this side of the
Adjai, or to Calcutta, the direct road, and in the month of Assar
the best and quickest road to which, from Cutwa, is by the
Bhagiruttee river. And again witness No. 18 knows nothing of
the enmity or the death from dysentery.

How then does the case stand against the prizoner ?

He is seen by a person (witness No. 6,) who knew him and
deceased well, whose divect road to the Bazar led her naturally
close to deceased’s house, in a place where he and deceased
could be seen by a passer-by to offer her something in a cup,
he is heard, in a place whence he could be heard by this same
passer-by, to ask deceased to take, and she is heard to refuse to
take that something in the cup.

Immediately after this conversation deceased is seen by this
same witness No. 6 and by Nos. 7 and 8, to be vomiting, aud
she tells witness No. 7 that she is pregnant by prisoner, and is
vomiting in consequence of medicine administered by him to
procure the abortion of this pregnancy, and in the night she is
heard to groan and in the morning is dead.

In the morning prisoner is apprehended in the house of the
deceased, and in that house, which is in fact prisoner’s and his
usual dwelling-place, as by depositions of Nos. 6,7, 8 and 9 and
the description in the sooruthal, are found a brass “ kutora’ or
cup, similar to that described by witness No. 6, as seen in pri-
soner’s hand, a herb used to procure abortion,and condiments
such as native women use after childbirth, as by depositious of
witnesses Nos. 5, 2 and 8, and the Government Chemical
Examiner’s letter. o

It is proved, beyond a doubt, that deceased was in keeping by
the prisoncr, and that no one else had connexion with her, that
she was pregnant and that she died by the adininistration of
drugs used to procure abortion, and which did actually have
such effect ; that prisoner and no one else always lived with
deceased, and that he was in and out of it throughout the day
of the deceased’s vomiting.

There is first then as againgt prisoner the motive to the crime
of procuring abortion. Deceased was a widow in his keeping,

%202
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and it is notorious, that amongst all classcs of Hindoos (and
prisoner is a Kayust, respectably connected) the existence of
offspring from intercourse, such as was that betwcen prisoner
and deccased, is considered a family disgrace. Prisoner’s motive
to the crime then was the avoidance of this disgrace.

It was argued by counsel for the prisoner that deceased had
the same motive to take the poison herself, but, putting aside
the evidence, when once deceased’s good name had been lost by
her being put away fromn her father’s house and her living in
open prostitution undf,r prisoner’s care in his house, what
further disgrace conld the birth of a child have been to her?
And even amongst the Rajpoots, is it not an historical fact that
the mothers were always got out of the way, previous to the
fact of infanticide of the female children P

There are, secondly, the facts of deceased’s over-heard unwil-
lingness, and prisoner’s over-heard direction to her to drink
something, of her having taken something soon after, which
caused her to vomit, and which she declared to be medicine
administered by prisoner to procure the abortion of her preg-
naney by him; of a poisonous root declared to be such as
people use to procure abortion being found, together with a cup
answering to the deseription of that said to have been used by
him, in prisoner’s house, together with other things used by
lying-in women ; that if the above root had been administered
into the mouth, it would have been so, as by the evidence of
the Surgeon, in water; and of the death of deceased by the use
of a drug to cause abortion.

The Jury, Taruknath Mookerjee, Rakhaldas Chowdry and
Brijonath Chowdry, Pleaders, concur with me in thinking the
prisoner guilty of causing the death of tho deceased by adminis-
tering medicine to procure abortion, and think him liable to
punishment at discretion, but in the absenco of gpy apparent
intention to kill, they would find the case one of culpable
homicide rather than of murder.

From the latter part of their judgment, I dissent, for in
Section 4, Book III. Chapter L. in Russell on Crimes, I find it
laid down that, “if an action, uulawful in itself, be done
deliberately and with intention of great bodily harm to a
particular individual, and death ensue against or beside the
original intention of the party, it will be murder.” This is
at page 538, Vol. I. Edition 1843.

Aud again at page 540, I find, “that where a person gave
medicine to a woman to procure an abortion by which the
woman was killed, it was held clearly to be murder; for
although the death of the woman was not intended, the act
was of a mnature deliberate and malicious, and necessarily
attended with great danger to the pevson on whom it wag
practised.” . ’
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And so it was in this case, the act was unlawful, it was done  1859.
deliberately and with intention of great bodily harm, and death
ensued. I would therefore convict the prisouer, on the first September19.
count, of wilful murder, and, with reference to the frequency  Case of
of the crime and the open manner in which [ understand it to NEEzMONI
be practised, I would make a severe example in this case, and D48 DEv.
would sentence the prisoner to the sevesest punishmens, short
of death, viz. to imprisonment with labor and irons for life in
banishment to another Zillah,

Remarks by the Nizamut Adawluts—(Present Mr. E. A.

Samuells.) Theo facts which may be accepted at once as proved
in this case are, that the deceased, a Hindoo widow, was the
kept mistress of the prisoner, that she wag in the third month
of her pregnancy, that she took deleterious drugs, and used
mechanical means to procure abortion, and that she died in
consequence.

The first two facts are said to raise a presumption that the
prisoner ineited the deceased to use means for procuring abor-
tion. They furnish a motive, the judge observes, for the crime
with which the prisoner is charged, and they render it probabloe
that the attempt of the deccased to procure abortion must have
been made with his cognizance, if not with his active assistance.

This argument, however, assumes two things of which we
have no proof firet, that the prisoner was aware of the preg-
nancy of the deccased, and secondly that he was himself the
cause of it. 'We have no certainty that the dececased woman
may not have been in child to some person other than the
prisoner. The witnesses say, they are not aware of her having
an intrigue with any one else, but none of them resided with
her or had any particular reason apparently for watching her,
and she may have had many intrigues unknown to them.

The feebus also, it appears, was only three months old and

may therefore have existed without the prisoner’s knowledge.
This being possible, the presumption against the prisoner
arising from the two facts above stated, entirely fails. The
prisoner may allege that what is not proved is not true, and
may claim credit for the counter-presumption that the decgased
endeavoured to cause abortion, in order to conccal her in-
fidelity from him. In%he absence of any proofof the prisoner’s
paternity, or of his knowledge of deceased’s pregnaucy, the latter
hypothesis, it is evident, is quite as good as that raised for the
prosecution.

What then is the evidence by which it is sought to conncet
the prisoner with the criminal acts of the deccased which
resulted in her death ? It consists first, in direct evidence, that
the prisoner tendered some medicine to the deceased shortly
before she was taken ill ; and secendly, of the statement of the
deceased herself after her illne=s had commenced, to the effect
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that her illness arose from medicine administered-by the defen-
dant with a view to procure abortion.

The first fact rests on the evidence of one witness Lukhe-
monee Kyburtnee, who says she was going to the bazar about
11 a. M. when she saw ‘he prisoner and deceased in the door-
way of deceased’s hut. The prisoner had a small brass cup in
his hand which he offsred to deceased, urging her to take the
contents, but she refused to do so. Two or three hours after-
wards the witness returned, and found deceased vomiting. The
house of the deceased ‘was eight or ten paces from the bazar-
road, and the interior could not be seen {from the road. Now
here, in the first place, we must observe, there is no proof either
that the cup presented by the prisoner to deceased contained
any deleterious drug, or that deceased afterwards drunk the
contents of this cup. Both are assumptions, and the former is
an improbable assumption, for if, on the hypothesis of the
prosecution, the prisoner had determined to administer medicine
to the deceased for the purpose of procuring abortion, it is very
unlikely that he would have selected a door-way in full view
of the street as the scene of his crime, or would had fixed on the
busiest time of the day, when he was most likely to be interrupt-
ed, for its perpetration. 'T'his improbability is increased by the
fact which the sooruthal and post mortem examination disclose
that, in addition to the administration of drugs, mechanical
means were used to induce abortion. If we admit that the
witness Lukheemonee did see the prisoner offering a cup to the
deceased, we manifestly cannot jump to the conclusion that it
contained auything that was not perfectly innocent, and the
testimony of the witness is, that whatever were the contents of
the cup, the deceased did not drink them in her presence or to
her knowledge, and in fact refused to do so.

There remains then the evidence of the same witness
Lukheemonee that she was told by deceased, whom she found
vomiting about two or three hours after she had seen her with
the prisoner, that “she was pregnaunt, and that her sickness was
caused by her having taken some medicine which prisoner
had given her to cause abortion.” The witness Adhermonee
Kyburtnee is also cited, as having heard the same statement
from the deceased, but I find that she %oes not mention it at
first at all when examined by the Sessions Judge. She after-
wards says, in answer to a direct question on the subject, that
deceased said, “ Prisoner had given her medicine to ease a pain
in her stomach,” and she ultimately dcclares that the statement
she made to the Magistrate, viz. that deceased had told her
“ Prisoner had given her medicine to destroy her child,” was
the correct one. It is evident therefore her evidence is too
contradictory to be relied on.

The evidence of tRe witness Lukheemonee scems to have
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been consistent throughout ; but the first question we mustask  1869.
in regard to it is, whether, supposing it to be true, it is evidence —_—
against the prisoner ? and the question must be answered in the September 19.
negative; for it is evidently nothing more than hearsay _ Case of
evidence. The statement of deceased canuotbe looked upon NEBLMoNI
as a dying declaration ; for it does not appear that at the time Das Dev.
it was made, the deceased supposed herself to be in any danger
of death, or even to be seriously ill. I must point out also,
that under any circumstances, it would have been manifestly
unsafe to rely upon the report made of* deceased’s statement
by the witness ; for it is impossible to tell to what extent the
actual words of the deceased maymot have been distorted by
the imagination of the witness, after the cause of the deceased’s
death became known to her, and it is a suspicious circumstance
that she does not appear to have mentioned what she had
heard to any one, until after the death of the deceased, and that
?.llie made no attempt to procure her any assistance during her

ness.

The statement of the deceased being inadmissible for the
reasons stated, the prisoner must necessarily be acquitted, for on
that statement the whole case against him rests. A warrant
of acquittal will issue accordingly.
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REGULAR CASES.
Aprrin 1859.

PRrESENT:
L. A. SAMUELLS, Esq., Officiating Judge.

GOVERNMENT
versus

CHUNDEE PERSAD SEIN (No. 12,) KASICHUNDER
SIRKAR (No. 13,) GURUPROSAD SHAHA (No. 14,)
GOUR PROSAD SAHA (No. 15) BABIN PEADAH
(No. 16,) ASIM SHEIKH (No. 17,) BARU SHEIKH
(No 18,) GOVINDCHUNDER DOSS (No. 19,) MEE-
LOU SINGH BURKUNDAZ (No. 20,) HORIDOSS
KHANSAMAH (No. 21,) MOLOUGA MOSHYA (No.
92,) NAZIM AKOND (No. 23,) ASHINA CHOWKEE-
DAR (No. 24,) MADARI CHOWKEEDAR (No. 25,)
IMAMBUKSH KHULLU (No. 26,) MADARI NOSHYA
(No. 27,) BISHU SIRDAR (No. 28,) GUZARUT SINGH
(No. 29,) ANUNDCHUNDIKR SHAHA (No. 40,) MO-
BU KARIGUR (No. 41,) RASHBEHABEE SHAHA
(No. 42,) ISHORCHUNDER TALOOKDAR (No. 43,)
DOORGANATH CHUKERBUTTY (No. 44,) v RAJ- Rungpore,
MOHUN SIRKAR (No. 18.)
1859.

CpiMe CHARGED.—lst count, riot attended with the " .-
dangerous wounding of Hukum Singh and the slight wounding  Apri1 8.
of throe others, and the plunder from the shops of.Bahadi Mun- c ¢
dul, Uzir Akond, Ishurchunder Shaha, Zia Mahomed Mundul, CH:;NO,?"
Udoi Napit, Sobani Mundul of property valued at Rs. 2,268-0-9 ; Pepsap Seiw
2ud count, Nos. 17, 18, 19, 20 and 21, wounding Hukum Singh and others.
with intent to do him gerious bodily injury. ,

Committing Officer.—Mr. A. J. Jackson, Officiating Joint- e(llhot “u:,';?};
Magistrate of Bograh, zillah Rungpore. wounding and

Tried before Mr. F. A. Glover, Officiating Sessions ¥ udge of plunder. A
Rungpore, on the 11th February, 1859. ryot wished to

Remarks by the Officiating Sessions Judge—This case is tronsfor him-
referred for the orders of the superior Court, in consequence of a s(gfta?r(ixlxnt.ﬁ;
disagreement between the law officer and myself regarding the ﬂ,,..{of Mad.
guilt of two of the prisoners. Ish to the

The circumstances of the case are as follows. rival bazar of

Chachaitara and Madlah are two bazars, situate on opposite Chachaitura,
sides of a small nullah, and the proprietors (as natural to but was pro-

Bengalees whose interests afe so opposed to each other) are :ﬁ::ted' ?1,2
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1859.  constantly quarrelling. A small piece of chwr land on which
Aorilg, the Madlah zemindar, or rather the person holding the bazar
P™ S under him, had erected a Nowbutkhana, was the subject of an
C(;“;;];’:E Act IV. suit, when possession was given by the appellate court
Prasap Spy 10 the Chachaitara zemindar. The Nowbutkhana, however,
and others, Still remained on the land: The immediate cause of the out-
break appears to be this. A brahmin named Kalisoonder living
. at Madlah, wished to remove to the opposite side of the nullak
‘J‘,"‘Jﬂc}"ﬂt““ and requested the Joint-Magistrate to send a burkundaz to
blod &“ggg; prevent any breach of the peace during the removal of his
of armed men Property ; this was done,‘and a number of men appear to have
with whom he accompanied Kalisoonder to his house for the purpose of bring-
proceeded to ing his household stuff across to his new habitation. In the
Madlah “3‘1 mean time, however, Rubbee, the brother of Kalisoonder
pﬁﬁ'@e“(fgwn objected to the removal, on the ground that all the property
s  Nowbut- Was ijmalee and that he had as much right to it as his brother;
khans, which in consequence of this interference and it may be of that on
had been an the part of the Madlah villagers, for on this point the evidence
‘t):)i‘.:ic:nt,f con- is not very clear, the Chachaitara people returned tumultuously
had " Leen PO their side of the creek. There (and here begins the present
awarded to case) they found their zemindar Baboo Grijasunkur Muzoomdar
the Chachai- accompanied by his naib (prisoner No. 12,) and a number of
tara zemindar the Shahas of Chachaitara bazar in ¢ mars” (small platform-
i‘%d“d:‘;si‘?)zt boats) and a panshway, together with a large body of men
The Madlah &rmed with spears and latfecs. The people who had gone to
people remon- fetch Kalisoonder’s property, reported their failure to the
strated, on Baboo, who immediately ordered his men to break down the
which  he Nowbutkhana, and to plunder the Madlah bazar, a general attack
°1‘d°‘;°td . then appears to have been made ; the Nowbutkhana was pulled
grelveralzegch; down, and the rioters led and urged on by the naib and the
were wounded Chachaitara Shahas rushed into the Madlah bazar, wounded
and the bazar several of the Mahajuns of the place and plundered the shops;
plundered. whilst the Nowbutkhana was being destroyed, one Huokum
Pm‘”:?l‘“"lﬂ;_ Singh (witness No. 9,) a servant of the Madlah man, came
threr ‘:;'ain:t forward and remonstrated, but was severely beaten by the order
whom the evi- ?f thaf Chla:_cha;.itt‘;ara Baboo, so severely indeed, as to cause grave
dence  was fears for his life,
weak, were The Joint Magistrate (who appears to have acted throughout
P;'l’l-‘“lfg- does with great promptitude) heard of the riot soon after 1t had
not o emitoven OcCurred (the place is only five miles distant from Bograh) and
lawful objects after waiting till Hukum Singh, the wounded man, was suffi-
to be carried ciently recovered to give his deposition, went out to the scene
out in an un. of action; what he saw there is best given in his own words.
lawful pha Mr. Jackson writes: “on my arrival I found that the daro%nh
":;;'l:‘yn{mt had acted with great promptitude, having secured the naib, a
of bodies of mohurrir and five lattials, against whom full evidence has been
armed men,— obtained.” I then proceeded to take the evidence of the principal

and if riot or sufferers by the outrage gnd the defence of the parties arrested.
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‘“ An attempt was made on the part of the Chachaitara people ~ 1859.
1o get up a counter-case, and some four or five petitions were put AorilB
in by merchants of that village, complaining that their shops Prit S
had been plundered by the Madlah people. I therefore examined Case of
their bazar and shops. What little appearances of mischief were Pni‘:f;‘”g:m
visible, were manifestly simulated, a nothing of any value was ~ 3.3 others.
cven meddled with and all that was tossed about were a little
salt, a few old jhamps, and some exceedingly dirty bolsters.
Their witnesses broke down entirely on cross-examination, and bloodshed
I punished all the plaintiffs for a false complaint.” P it o
Speaking of the mischief done td the Madlah people the .. z%gtho
Joint-Magistrate writes: “I saw the shops on the following offence,ifthero
morning, and can well believe, that the loss is not exaggerated. has been an
Their (the Mahajuns) large wooden chests were all brolen ovident deter-

open, and every single thing that could be broken, was smashed Mination _on

to pieces. As much of their stock consisted of jaggery, it 2‘,:&1’;‘: omt]:,’
was of course all destroyed.” effect  their

The assault upon the burkundaz Hukum Singh, and the purpose  in
subsequent attack upon the bazar spite of all op-

No. 1, Bahadi Mundul, are deposed to by twenty-four Position.
i i . . . 1d
n 2, Kolrdi P‘I"mmd‘» witnesses (named inthe margin.) , O £5° held
» 3 SAmn‘a Nushys, Some of these are Mahajuns who ground for
» % Sooban Pramanick, I 1 ded d mitieati P
s B, Bokut Sirkar, were themselves wounded, and mitigation o
» 6, Oojur Akond, whose shops were plundered ;the  lenient
» 7, Ishurchunder Shaha, others were parties who had :“““"::: pose-
» 8 Jearmamood Mundul, come to Madlah to make various .1 1. o¢),0S0s-

» 9, Hukum Singh,
» 10, Gooboo Nushya,
» 11, Chytunchurn Goopt,

little purchases at the Mahajuns’ gjong Jud ge.
shops ; some again were the ser-

» 12, Natoo Jemadar, vants of a silk factory, stationed
» 13, Bhola Burkundaz, at Madlah, for the purpose of
» 14, Somutoollah, buying cocoons; others were

»» 16, Nipoocha,
» 16, Nidoo Sirkar,
» 17, Korim Pramanick,

passing through the village by
chance; one was the man Kali

» 18, Hormohun Mundaul, Soonder (No. 24,) the attempt-
» 19, Kona Fokeer, ed removal of whose property
» 20, Sorye Sirdar, seems to have been the exciting

» g;’ iﬁ%ﬁﬁ?};ﬁ’k' cause of the tumult. Theso
» ¢l ¢ ]

» 28, Jameer Mundul, witnesses saw the riof, from
» 24, Kalee Soondey Chucker- different points of view and
butty. identified  different persons.
Their evidence has many points
of circumstantial difference, but in essentials it hangs together
exceedingly well. The testimony of the Madlah Mobajuns,
who may be supposed to have an interest in damaging the
owners of the opposition bazar, is supported by the evidence of
witnesses unconnected with either party, in one instance
(V'Vil:mess No. 24,) by that of one who was their professed ill-
wisher, !
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All these witnesses (one or two strangers to the place
excepted) recognised certain of the prisoners as actively engaged
in the riot. There are of course, discrepancies here and there
in these witnesses’ evidence, and in the following analysis I
have excluded all these identifications which were not made by
the witnesses from the ficst; where a witness mentioned a
name or pointed out a person before the Joint-Magistrate and
omitted to do the same bgfore me, I have attached no weight
to his testimony regarding that person, and wice versd when
witnesses identified before this Court parties not recognised or
not mentioned by them in the foujdary.

This eliminated the analysis is as follows,

Prisoner No. 12, is identified by

Prisoner No 13, ...cevvevrnnnnnn.

19 witnesses.

Prisoner No. 14, ....eoiiivnieninianvanns 12
Prisoner No. 15, ....covcvvvrennnen .. 11
Prisoner No. 16, .......cccovvenene. 8
Prisoner No. 17, ............ .. 9
Prisoner No. 18, .......c..c. ... 10
Prisoner No. 19, ...... 9
Prisoner No. 20, .. 7
Prisoner No. 21, .viiiiiiieiiiiiiiieiieiceiveeienieeeee. 9
Prisoner No. 22, ....covvveeiiiieiiiironinrenisnennanns ]
Prisoner No. 23, ....iiviveiiiiiiien it eanae 3
Prisoner No. 24, .o..oiviviiieiirenrinicannneionransar &
Prisoner No. 25, ....oioeivenieiinriiiierircnnnnnenns 6
Prisoner No. 26, .......c.cceuvnen .. . . 8
Prisoner No. 27, .....ccvvvenenn . .2
Prisoner No. 28, ............... 5
Prisoner No. 29, oo vviviiiiioriiiiiinniniineens 3
Prisoner No. 40, .......c.ce0eee. 4
Prisoner No. 41, .iivviierneiiinrcinreiicinniencns oo 3
Prisoner No. 42, ....c.ccvveiiciiiiiiiviaicniiariniees O
Prisoner No. 44, ..oocooeriiriniiane cviiniieiien seenn 2

Prisoner No.

18, .

The nature of the wounds inflicted on Hukum Singh

and on

. . the Goldars is deposed to by the
No. 29’.Bh°‘kh Gholam AT, native doctor, Sl?eikh Gh‘glam
Alli, from whose evidence it appears that the burkundaz was
most severely beaten, some of his ribs wete fractured and he
received several spear wounds besides. The injuries inflicted on
the other wounded men were trifling. There is besides this,
evidence to show that the red umbrella (mentioned by the pro-
secution witnesses) and several other articles such as books
and letters the property of the zemindar, Baboo Grijasunker
Muzoomdar were found in Gour Persad Shaha’s house at
Chachaitara. I only, however, mention this by the way, as the
Baboo has absconded aygd is not ut present before the Court.
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There is also evidence on the record (witnesses Nos. 25, 26

and 27,) to prove that the attack

No. 25, Sona Chowkeedar, was premeditated on the part

26, Nozor Muhomed, .

» 27, Kitoo Mollah. of 't!\e Chachaitara people.

The prisoners pleas are in
every instance alibi. *

Prisoner No. 12, declares that at the time of the riot, which
was directed on the Chachaitara bazareand not on the Madlah
Bundur, and by the Madlah people, he Chundec Persad was
hiding quictly in the Chachaitara zemiudarce cutchery and
never out at all. ¢

Prisoner No. 18, makes a similar defence.

Prisoner No. 14, pleads alibi from the 15th of the month in
which the disturbance occurred, till the evening of the 21st, the
day of the riot.

Prisoner No. 15’s defence is that, on the 21st of Srabun, he
was lying sick at home in his house at Chachaitara.

Prisoner Nos. 16, 29, 40, 45 and 18, all plead that they were
at different places, more or less distant from the scene of the
disturbance.

All the prisoners call witncsses, some of them a very large
number, to support their pleas.

Prisoner No. 12, examined twelve witnesses to prove that he
was sitting quietly in his cutcherry when the riot took place.
Now setting aside for a moment, the astounding fact, that
twelve illiterate villagers, men who profess to have come from
many different places and on many different errands, all knew
that the date of their coming to the cutcherry was the 21st
of Srabun, none of these witnesses can account for the prisoner
after a certain time in the afternoon, somewhere between 1 and
3 p. M. The riot did not tuke place till some little time after
that, and therefore, the cuteherry in which Chundee Persad was
doing his business being almost within a stone’s throw of the
Nowbutkhana, there is no reason why the prisoner should not
have taken part in the disturbance after his friends had left him.
Some of his witnesses who admit that as they were going away
they heard a disturbance in the bazar, appear to have walked
complacently homewards without evincing the slightest curjosity
as to what was taking,place behind them, without even turning
their heads to see the tamasha.

These remarks apply equally to the defence set up by prisoner
No. 13.

Prisoner No. 14, brings no less than twenty-five witnesses
to prove his whereabouts from the 15th of Srabun to the
evening of the 21st. These men speak in the most confident
manner, have dates at their finger’s ends, and although they
could not tell the date of their own great festival (the mohur-
rum) knew perfectly well the ddy of the week and the date of
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the month on which Gour Persad arrived at their villages. I
remark moreover that all these witnesses were the prisoner’s
clients and the tie between Mohajun and ryot is no slight one.
It is also worthy of notice, that every place said to have been
visited by the prisoner during this tour might with ease have
been reached from the seene of the riot in a couple of hours.

he witnesses ealled for prisoner No. 15, attempt to prove that
Gour Doss was on the.21st of Srabun lying ill with stomach
complaint. But the credibility of these witnesses as to the day
on which they saw the prisoner lying sick is demolished by
their own statements. «They aver that there was no riot in the
bazar on that day, whereas it is proved to demonstration, nay
admitted by many of the prisoncrs themselves, that there was
a disturbance ; one of two things therefore follows, either that
the witnesses are not speaking of the 21st of Srabunm, or if
they are, they are telling palpable lies.

It is not necessary to go through the whole of the evidence
offercd for the defence. It is thronghout of the same character.
Witnesses who never knew a date before in their lives, have all
at ouce a supernatural memory and fix the 21st of Srabun
without hesitation.

The question in this case is the relative credibility of the
evidence. On one side there is the consistent (in essentials)
testimony of no less than twenty-four eyc-witnesses; on the
other the testimony to days and dates of ignorant illiterate
people, who can give no reason for remembering one day more
than another. 1n one instance only is the defence (prisoner
No. 42, Rashbeharee Shaha) supported by documentary evidence.
Prisoner No. 42 produces two bonds, dated on the 21st of
Srabun, at a place called Phoolbaree, in the names of two of
the defence witnesses: a slight inspection of these documents
shows that they have been got up for the oceasion : in both there
is an important erasure in the lender’s name, the word was
originally Rajbeharee, the j bas been palpably altered in both
bonds into an 3 and the word now reads asit ought to do,
Rashbeharee. Again in one of the bonds, the name of the
second Lorrower has actually been written (afterwards) over a
part of the name originally on the deed ; comment is needless.

The law officer convicts all the prlSODClS with the exception
of prisoner No. 43, whoso plea of illness he considers valid.

1 concur with him in acquitting this prisoner; the man is
now, and as appears from the Joint-Magistrate’s statement
was, when the defence was taken before him, suﬁering from large
boils. His witnesses prove very satisf: 1ch0nly that he had been
so sufferiug from before the timé of the riot.

But I also consider prisouers Nos. 22 and 27 entitled to an
acquittal.

The former was idegtified by one witness only, the latter
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by two; the defence is in both cases reasonable, I mean that
there is grouud for supposing that the witnesses may have =
known the dates to which they refer; at all events there is no
prima facie improbability of it ; moreover, 1 consider the iden-
tification imperfect and would give the prisoners the bcnehh
of the doubs. .

The prisoner No. 43, is acquitted and released.

Against each of the prisoners, Nos 12, 13, 14, 15, 40, 42,
aud 18 as being the ringleaders and iustigntors and against
each of the prisoners Nos. 186, 17, 18, 19, and 29, as having taken
a particularly active part in the actual plundering and wounding,
1 record a sentence of three years’ imprisonment without irons
with afine of 100 Rs. in lieu of labor, and against each of the
prisoners Nos. 20, 21, 23, 24, 25, 26, 28, 41 and 44 as being
less actively engaged in the riot a sentence of eighteen months’
imprisonment without irons with a fine of 50 Rs. in lieu of labor.

T'he warrants will issue on receipt of orders from the superior
Court.

Remarks by the Nizamut Adawlut.—(Present: Mr. E. A.
Samuells.) All the prisoners with the exception of those whom
the Sessions Judge proposes to acquit have appealed, and Nos. 12
13, 14, 15, 40, and 42 have been ably defended by counsel.

I concur with the Sessions Judge in the acquittal of Nos.
22 and 27. On the first two days of the inquiry they were
only named by one witness and the evidence against themn
throughout is weak.

This is also the case with regard to Moboo Karigur pri-
soner No. 41. A warrant will therefore issue for his release.

On behalf of the prisoners who are represented Ly couisel in
this casc, 16 has been urged that there are discrepancies and
improbabilities in the statements of the witnesses for the pro-
secution ; that the nobut-khana, in the removal of which the riot
commenced, was the property of the Chachaitara zemindar, whose
servants and tenants the prisoners are; that the disturbance
therefore did not originate in any unlawful act; and that if in
the heat of altercation, the other defendants did wound Hukum
Singh and others, and subsequently plundered the bazar, these
acts did not naturally flow from the order for the remqyal of
the nobut-khana; and the leading prisoners should not be
made 1espousible for them. It was further maintained that
the Madlah people had no right to oppose the removal of the
nobut-khana, which had been made over to the defendants by
a decrece for possession under Act IV. of 1840 and that they
therefore, must be held to have been the aggressors.

‘These pleas, however, are not supported by the facts of the
case. 1t appears that the Chachaitara pcople having failed to
effect the removal from the rival bazar of Madlah, of aryot
who wished to transfer himself %nd his property to Chachaitara,
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the zemindar of Chachaitara assembled a large body of men
armed with swords, fangees and other deadly weapons; and
came himself in a boat to the spot accompanied by his naib
(the piisoner No. 12) and several other persons. He then
sent his armed retaivners across the nuflak which separated the
two bazars, and directed them to pull down the nobut-khana.
Some thirty or forty inhabitants of Madlah assembled, none of
whom, however, appear to have been armed with any more dan-
gerous weapon than a laftie, while several of them seem to
have been unarined, and one of their number Hukum Singh
remonstrated against the removal of the nobut-khana. Upon
this the zemindar ordered him to be beaten,-and the order was
repeated by the naib. An attack immediately took place.
Hukum Singh was severely wounded and three other persons
were wore slightly injured. There is some evidence of the
Madlah people having fought when attacked, but none of their
having been the aggressors. Their resistance, however, was
quickly overpowered. The Baboo and his naib ordered the
bazar to be plundered, and this appears to have been effctually
done, the shops having been rifled, the boxes of their owners
broken open, and property to a large amount carried off.

The facts of the destruction of the nobut-khane, the
wounding of Hukumn Singh and the others, and the plunder
of the bazar are not contested by the defendants, though each
defendant decries his individual participation in the crime and
endeavours to establish an alibi. 'The evidence, however, in
this case is less open to suspicion than we usually find it in
trials of this description. The Magistrate was himself on the
spot within a few hours of the occurrence. A good deal of
evidence was taken immcediately ; and the whole of the witnesses
twenty-four in number were forwarded to the Magistrate within
three days. Scveral of the witnesses are servants employed in
a silk factory close to Madlah who are unconnected with either
party ; and the evidence of the shop-keepers aud other inhabi-
tants of Madlah, nppears to be fair and consistent. The
discrepancies which have been pointed out in their evidence are
no more than must be expected in all native testimony, and
espccgally in the narrations of persons relating the particulars
of a disturbance which they had witnessed from many different

oints. !

There can be no doubt upon the evidence, that all the pri-
soners with the exception of those whom I have acquitted, were
present and concerned in the disturbance; some taking a
more, somoe a less active part. The measure of their guilt
which the Judge has adopted, appears to me to be a correct
one, aud more satisfactory than that of the law officer; who
in accordance with the principles of the Mahomedan law would
award the highest puggshment *to those who struck the blows,
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or plundered the shops with their own hands, and would deal
more lightly with those who confined themselves to the work
of encouragement and instigation. '

The legal d+fence which has been set up for the latter cluass
of prisoncrs entively fails § for even if it be allowed that the
removal of the nobut-khana was thevoricin of the disturbance,
and that it was a lawful act, it is clear that the prisoners set
about it in an unlawful manner, and ware, from the first, deter-
mined to carry it out vi et armis. Thelaw does not perinit the
assemblage of large bodics of men armed with deadly weapons
even for the purpose of effecting o lawful object ; and in the
event of a riot or bloodshed ensuing, it is a serious aggravation
of the offence, if there has been an evident determination on
the part of the accused to effect their purpose in spite of all
opposition. The acts of violence and plunder which resulted in
this case were such as in this country, were certain to flow from
the prisoners’ proceeding, in landing a band of armed men
in a rival bazar, and setling them to pull down a house which
had long been an object of contention between the parties.
The preparations of the prisoners indeed warrant the presump-
tion that they went to the bazar with the deliberate 1intention
of committing some act of violence ; and there is direct evidence
to the naib having ordered the assault on the witnesses and
the plunder of the bazar.  With the exception already noticed,
I sce therefore no reason to interfere with the sentences pro-
posed by the Judge and warrants will issue accordingly.

An appeal ad misericordiam has been made to the Court
on the ground that the zemindar of Chachaitara, who is at
present a fugitive, and will, it is said, be affected by these pro-
ceedings, is a young man of good education, and that the naib
is an old man of 63; but old age affords no valid ground for
mitigating the very moderate sentence, which has been passed
by the judge in this instance, and the case of the zemindar is
not now before us and must be decided on its own merits.
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PRESENT :
II. T. RAIKES, ksq., Judge.
GOVERNMENT
versus

GIRIDHUR KOPALI (No. 12,) PROLAD KOPALI (No.

13,) TARACHAND KOPALI (No. 14,) oF STATEMENT

Jessore. No. 6, For Janvary 1859, anp PORAN KOPALL (No.
1,) or sTaTEMENT No. 6, For FEBRUARY 1859.

1859. Crime CRARGED.—In both cases accessaryship after the fact
Aprilg,  in the murder of Prosonno Kopalini on the 5th of November,
Case of 1888, corresponding with the 21st of Kartick, 1265, B. 8.

GIRIDNUR CriME EstaBLIsHED,—In both cases, as crime charged.

Korstx snd Committing Officer.—Mr. E. W. Molony, Magistrate of

others,  and Jess=ore.

KP"R“‘ Tried before Mr. W. 8. Seton-Karr, Officiating Sessions
OPALL Judge of Jessore, on the 25th January and 24th February 1859
. respectively.

(,,.;T he plﬁ:?: . .II)Zemarch by the Officiating Sessions Judge.—On the first

charged  as case the first point necessary lor consideration is, clearly, whether

nceessarics  the murder of the woman Prosonno can be held proved. Now
after the fuck o thiig there is the evidence of Mookta, a little girl, witness
iﬂ:ﬁ?rd}fﬂ}ﬂé No. 1, the sister of the deceased, and of witness No. 2, Pitum-
the body of bur Kopali. The first deposes that she was playing under some
the deceased trees aud that, hearing a noise, she went to her sister’s house
while belicving and found her sister speechless and with blood issuing from her
thereport that mouth and that her sister’s hushand, Narayan, ran out of the
il:ﬁc(;""gy bﬁ‘i’: house at the time and made off. Witness No. 2, after at first
husband, the professing obliviousness, declared, as he had done before the

Sessions Judge Magistrate, that, going to the house of the deceased, he saw

convictedthem the hushand standing with his feet on the neck of the deceased

of the offence froin whose mouth foam was issuing, and that the husband
ﬁt:r%z‘;’l g}:g rushed away on seeing him.

which xgnight Witnesses Nos. 4 and 5, prove that Giridhur, the chief defen-

have prejudic- dant,r told them that the deceased, his daughter, had been

ed the course murdered by her husband. No. 5 refused on this to help to
of justico by Lyrn the body.

f“;ﬁ‘c’:’ t‘;f tﬂ: Witnesses Nos. 7 and 8, depose that there were marks like

‘;m the b},’dy, blood in the house, but on this evidence I luy little stress. The

though  the marks may have been produced by sickness.

Judge held at  The confessions of the three prisoners, before the police and

the same time, the Magistrate, show that they were quite aware that the

:x}::ttivle";mc;‘::i woman had not died a natural death ; in fact, that they fully

tuated  tho believed her to have been murdered by her husband.

prisoners. The cause is said tobe jealousy at her intrigues with one
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Lukhon Kopali. The alleged murder has not been heard of  1859.
since the death. But the fact of a murder is established. .

In the Sessions Court the three prisoners, after pleading April 9.
not gquilty, made a defence which was tantamount to a confession ~_Oase of
of their having burnt thle body, knowing full well that the KG'"“D“‘”‘
woman had been murdered. Nos. 13 and 14, pleaded that they otﬁi::‘ ! :',:‘(11
had been induced to do so by the representation of the father,  Popax
and all three urged that they meant mo harm, and that they  Korarr
were ignorant of the duty of giving information.

In the teeth of this admission and of the other evidence, the The Court ac-
jury found the prisoners not guilty. . q‘““'e:} on ]““’

1 tind the prisoners clearly guilty of the offence of concealing f';o::‘uk o :I:('_‘,:'
the murder, which they knew had taken place, and in 80 far uy get erimi-
as the failure by the police to find the body might aid the aal, there
murderer, and so, at some time, possibly prejudice the course must be proof
of justice, they are legally guilty as accessaries after the fact. o‘fda?l intent to
But I have no reason to conclude that they burned the deceased g *o0 9™t
with any such wish as to screen the otfender ; they ave extremely od %1.(,1 -
ignorant and helpless, and they have already been more than der in evading
two months in duress. Looking at this, and ab their defence, 1 justice, which
sentence Nos. 13 and 14 to two months’ imprisonment and 30 3"‘:1' 39““""’
Rupees or labor, they having been deccived by the prisoner 1;1 in:::ll;ztd
No. 12, and I sentence No. 12 himself, who ought to bave wasuot proved
given notice to the police, to four months’ imprisonment and m this case.
30 Rupees fine or labor.

On the second case. 'This is a supplementary trial to-that
held in this Court on the 25th of January lass.

The facts are clearly laid down in the decision of that date.
The prisoner is implicated by the evidence of the witnesses Nos.
1 and 2, and he bhimself admits that he helped to burn the
body of the deceasced, at the request of her father, intending no
harm and acting as he was bid.

"T'he jury found the prisoner guilty.

The presumption is clear that the prisoner must have known
that he was aiding to burn the body of a person who had not
met with her death by fair means, and legally, he is guilty as
-an accessary after the fact, insomuch as the burning of the
body might aid the murderer, or might eventually tend to defeat
the ends of justice. %ut, for the reasons given in my former
judgment, which equally apply here, I do not think that his
offence calls for a severe punishment.

I sentence hira to two months’ imprisonment and 30 Rapecs
fine, or labor in default of payment, to be paid within two
days.

'giemarlca by the Nizamut Adawlut.—(Present: Mr. H. T.
Raikes.) The threc prisoners in this case were charged as
accessaries after the fact in the murder of Prosonno Kopalini,
and it appearing to the Suddet Cowt, upon a review of the
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abstract statement of prisoners punished without reference, that
the judgment pronounced on the prisoners by the Sessions
Judge of Jessore was not warranted by the evidence, the Court
called for the whole record of the trial for inspection.

1t appears from the record, that onc of the prisouers, Giridhur

others, and KOpali, is the father of the deceased; and he states that

POoRAN
Koravrt

having gone one morning to the house of his daughter he
found her dead, and to all appearance murdered, and heard from
two children, living near, that his daughter had been killed by
her husband, who, the father knew, had entertained suspicions
of his wife’s fidelity. The murderer, however, had fled; and
the father being in great distress, called the two other prisoners
and another (subsciquently tried and convicted of the same
offence) and with their assistance removed the body, and after-
wards bhurnt it according to Hindoo custom.

All the prisoners confess that they heard that the deceased
had been murdered by her husband ; and the Judge states it to be
his opinion that the murder had been committed, and that they
fully believed this to be true; he therefore finds themn “ guilty
of the offence of concealing the murder, which they knew had
taken place; and in so far as the failure of the police to
find the body might aid the murderer, and so, at some time,
prejudice the course of justice,”” the Judge held thein to be
“legally guilty as accessaries after the fact.”

Now as burning the body of a Hindoo is in accordance with
the religious rites of the Hindoos, the act itself was perfectly
harmless, and the intention with which the act was done can
alone make it eriminal, and subject those who did it to punish-
ment. But on this point we have the judge’s own words in
favor of the prisoncrs, as he proceeds to say, “ But 1 have no
reason to conclude that they burnt the deceased with any such
wish as to screen the offender.”

The prisoners themselves say that had they been aware that
it was wrong to burn the body, they would not have done so ;
aud the Judge has himself declared there is no proof of any
criminal intent. Had ¢ the failure of the police’ then “to
find the body” aided “the murderer,” and thus prejudiced
“the course of justice,” it would be a consequence of the
burning of the body, which the prisoners, who did the act, had
apparently never contemplated.  ‘T'he question therefore is, was
the consequence one, which although not contemplated or
intended by the prisoners, yet followed so naturally from the
act, that they are under the circumstances, equally responsible
for its oceurrence.

The answer to this is, that such responsibility only flows
frotn acts that arc in themselves unlawful ; and when an act is
in itsell indifferent, the intent with which it is doue is what
constitutes 1ts criminatity.
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This, I believe, is the proper doctrine to follow, and the
rule of law is thus expressed at page 872 of Broome’s Commen-
taries on “ Ctiminal Law generally,” and which I quote as the
first part seems to me particularly applicable to the present
case. “lt was indeed *laid down by Lord Mansfield as
generally true that where an act, in iself indifferent, it done
with a particular intent, becomes criminal, then the intent
must be proved and found by the Jury ; but where the act is
in itself unlawful, the proof of justification nr excuse lies on the
defendant, and on failure thereof, the law implies a criminal
intent.” .

Now, in the present case, the cremation of the corpse by the
prisoners was an act in itself perfectly lawful; but, it done
with the ¢nfent of aiding the supposed murderer to evade
justice, becomnes eriminal. To constitute the offence of which
the prisoners have been found guilty, proof of this intent was
necessary, but the Judge himself acquits the prisoners of any
such intent, when le records that he has “ no reason to conclude
that they burned the deceased with any such wish as to screen
the offender.”” The prisoners, therefore, have committed no
act which entails upon them penal responsibility and are not
guilty of the offence charged.

I, therefore, direct them to be immediately released. This
order will also apply to the prisoner PPuran Kopalee.

Presunr:
C. B, TREVOR, Esq., Judge.

GOVERNMENT

GOLAM ALLEE.

CriME CrareED.—Perjury in having on the 9th March,
1859, corresponding with the 26th Falgoon, 1265, B. 5. or
1220, M. 8., intentionally and deliberately deposed under a
solemn declaration taken instead of an oath, before the Magis-
trate of Chittagong in the burglary case of Mohoson Allee
Manjee, versus Allee Chand and others, that Diga Gazee and
Abdool Allee saw when he (Allee Chand) placed the property in

1859.

April 9.
Case of
GIrIDHUR
Korarr and
others, and
PuraN
KoravLt.

Chittagong.

1859.

——m——
April 15.
Case of

GoramMm
ALLEE.

Held that

the ditch, and in having on the 10th March, 1859, corresponding previously to

to the 27th Kalgoon, 1265, B. S. or 1220, M. 8., again inten-
tionally and deliberately deposed under a solemn declaration
taken instead of an oath, before the said Magistrate, in reply

ooking at the
depositions

containing the

contradictory

to the question “ when Allee Chand placed the property (in the statements on
ditch) were Diga Gazee and Abdool Allee present,” stated which perjury-

VOL. IX, Q
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1859.  “No; they were not,” such statemeuts being contradictory
Aol 15 to each other on a point material to the issue of the case.
prit L. Committing Ofticer—Mr. . P. Larkins, Magistrate of
Case of  Chittagong.
Eff;;‘ Tried before Mr. E. Radcliffe, Additional Sessions Judge of
" Chittagong, on the 17th.March, 1859.

Remarks by the Additional Sessions Judge—The Magis-
is  assigned, trate’s abstract of chjrge and examination and grounds of
161s necessary commitment afford every particular connected with the case.
t?mt tﬁi“‘:g:: The evidence of witnesses Nos. 1 and 2, prove the prisoncr’s
taken {mfom confession to be voluntary, that of witnesses Nos. 8 and 5 that
competent uu- the depositions of the 9th and 10th March, 1859, were written
thonity and in by them respectively, at the priconer’s dictation, and that of
proper  legal witness No. 4 that the prisoner was duly placed on his solemn
fo"Am; i the Bfirmation.
present c“: The prisoner pleads not guilty, and in his defence, admits the
the second de. correctness of his first deposition,
position is re-  The Law officer considers him guilty and liable to * fazeer.”
presented  as In this verdict I do not concur for the following reasons.
::‘k:f::g(n 2:‘3: Although it is proved by the evidence for the prosecution,
and mot o 8t the two depositions were of a contradictory nature on
solemn decla- POints material to the issue of the case of burglary with refer-
ration, in ac- ence to the guilt, of Yassin, Mahomed Turkee, and Bocha
cordance with Gazee, I have the honor to point out that the deposition of the
the imperative 1(gh March, 1859," taken by witness No. 5, is altogether
RV o8 48f irregular, the words at the head of his written deposition being
10 assignment * this day the witness being again present was placed on his
of perjury can 0ath’ the words “ that he was sworn according to the provisions
bo made onof Act V. of 1840" as directed in paragraph 3, Circular Order
uny statement No, 44, Volume 3, being omitted, and the word * huluyf’
icto-nta;:(éd tll:; used instead of “profigya” in opposmtion to Circular Order
prisoner  js NO- 93, Volume 4, and Leports, Lowor Provinces, 1852, part
entitled to his 1, page 70, and, therefore, as by precedent of 1lth January,
roleuse. 1851, in the case of Governwent versus Shooroop Chunder

Nath, wherein it 18 declared that a depusition taken irregularly
cannot be made the ground of a conviction for perjury, 1 dissent
from the opiuion of the law officer and recommend the prison-
er’s jmmediate release, the illegality complained of beiug
manifest.

The prisoner has been offered a release' from jail pending the

Sudder Cout’s decision under Section 7, Regulation X1V. of
1810, on the production of sufficient bail.

Remarks by the Nizamut Adawlut.—(Present: Mr. C. B.
Trevor.) This case has been referred to the Court in conse-
quence of a difference of opinion between the Law officer and
the Judge.

The Law officer considers the prisoner guilty of perjury, and

liable tu tazcer, Thes Judge tonsiders him not guilty, inas-
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much as the second deposition, that taken on the 10th Mareh,  1859.
was not taken in due legal form, and perjury cannot be on any T Aonil 1.
statement made in it. pril 16.
Now it is quite clear that before the depositions, containing  Case of
the particular contradicfory statements on which perjury is .(A};:;;l
assigned, can be looked at, it is neces#ary to see not only that i
they have been taken before competent authority, but also
that they have been taken in proper legal form.
"I'he deposition of the 9th March meets fully the requirement
of the law ; but that of the 10th as remarked by the Judge,
does mot; under these circumnstances no perjury can be
assigned upon any statement made in it. ‘The charge against
the prisoner as laid necessarily falls ; and he Dbecomes entitled
to his immediate release.
The Sessions Judge will dircet the Magistrate to be cautious,
in future, that the form, directed by this Court for Hindoos
and Mussulmans as the case may be, with a view of carrying out
the provisions of Act V. of 1840, are duly observed by him.

PRESENT :
C. B. TREVOR, Ksq., Judge.

GOVERNMENT axp NEELA CHOWDRY

versus
BECHOO SAHOO TUTTEREE. Bhiaugnlpore,
CrIME CuARGED.—1sb count, making and uttering false coin 1859.
to wit, 5 spurious brass pice; 2nd count, uttcring 5 pieces of Sl
brass as pice with intent to defraud Neela Chowdry. April 15.
CriME KEsTaBLisukp.—The same as crime charged. Case of
Comuiitting Officer.—Mr. W. Ainslie, Magistrate of Bhaugul- Bs’:‘g‘o?
pore. . TUTTEREE.
Tried before Mr. I'. Sandys, Sessions Judge of Bhaugulpore, ERE
on the 22nd November, 1858. In order to

Remarks by the Sesdions Judge.—Plaintiff keeps a spirit shop render a per-
and deposes, on two occasions he had found false pice in his #on liable for
bag and set a watch to detect from whence they came. The ;.‘“ef‘“g or

. . orging coun-
prisoner coming after dark

. " . . . » terfeit coin, it
Wit, No. 1, Munnoruth Hujjam,  paid him two more which he is not necessa-

2, Gyanee Hujjra, § :
:: :: 3: Thukooree Chokeedar. examined by a ll‘ght und found ry that o the
Bafore Police, to be false, and similar to those h°°‘;gt°b:“
. Wit. No.4, Sumur Bhuggut, previously paid to him. The $ 00 > @

» 3 O, Shibchurn Doss. ¥ prisoner on being taxed with

. blance of the
Q2
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1859. . Before Magistrate. the fraud, confessed and the
. Wit. No. 6, Luchmun Suhoy, surplus metal remaining from
April 1. » o o» g’ ¥°°1’;S“P°"h°‘d’ the casting, was found on
, Toolsee, 7
BCE"S;;:; Y 9, Bokoo Saho. search of his house.

BAEOO Prisoner’s defence before
Torresee.  this Court is of the same dnculpatory kind pretending, however,
for the first time, that the pieces of brass were in the same box
with pice, and paid by him through oversight, but the issuing
real coin, A was too deliberate and repeated to entitle such pretence to any
very imperfect weight, The counterfeits too could have been turned to no
resemblance oi1,01 yge than that of representing pice, although as shewn by
will be suftici- g k .
- the Magistrate they were so very imperfeet “ that except in
ent to bring 5 4 .
the pieces forg- dark no one could be deceived by them, but as he did sueceed
ed or uttered in passing them, any argument for his innoeence arising from
within the de- t},¢ nature of the counterfeit, falls to the ground.”

fiition  of "y jury* unanimously convict the prisoner on the counts
counterfert
coin. charged.

* Kurreem Bux, Ishaq Chuq, Bhaugulpore,

) Ug;](zx;:lllau;e Puncheelal Doss Rathore, ditto, ’_h:u thia Yi)el‘dlct,hconcurf
’Regul ¢ ¥ Munwar Ally, Rampore Khyra, ditto, g  as above suewn,
XV]? :f '10&;117 Parusuauth Saw, Oordee Bazar, ditto. conviet the prisoner on

¢ the 1st ecount, on strong
t_f':nt n{’;‘;ﬂ‘d {){esumy;t;;m, and on the second of full evidence and sentence
to the crime of him as lollows:
forging coun- Sentence passed by the lower Court.—Five (5) years’
terfoit  coin jmprisonment with labor and irons in the district jail.
o ""’f’: oven Remarks by the Nizamut Adawlut.—(Present: Mr. C. B.
yoors’ im. Trevor.) There seems no doubt but that the counterfeit brass
prisonment, coin paid on this occasion by the prisoner, was a very imperfect
and if the semblance of a real pice: they were very similar to a pice in
Judge is of gize, but had no impression on them. 'This degree of resem-
?\Ix)rla::: ”‘!ﬁﬁf blance however is quite sufficient io bring within the definition
gation or re- of counterfeit coin.
mission  of ‘'L'here can be no doubt according to the prisoner’s original
punishment is confession, that his necessities compelled him to resort to this
necessary, 119. mode of action ; and also that this is not the first occasion on
;‘;‘&“ ‘;L:“:i:: which he has passed similar counterfeits to the prosecutor in lieu
tencep accord. 0l current coin. The Sessions Judge finds the prisoncr guilty on
ing to the the first count of making and uttering false coin. Now the
preceding  penalty attached by law Clause 2, Section 9, Regulation XVII.
clause and to of 1817, to the crime of forging counterfeit coin is imprisonment
'°f‘:‘; ".L‘; from seven to fourteen years, and 1f the Judge is of opinion that
:ﬂ:‘ z:ntiz:;nt a further mitigation or remission of punishment is necessary, he
for the final under clause 3, is to pass sentence according to the preceding
orders of tha clause, and to refer the trial with his sentiments at large, for
but:d;l"l Nliztn- the final sentexl!ce or order of the Nizamut Adawlut.
mut Adawlut. — yj;der this luw, it was not competent to the Judge,lookin
Pug;;&”“mc: to the nature of the crime of which he has convicted tkﬁe i)risonezg';
this prisoner himself to pass a senbence of Ufive years' imprisoument with
of five years' lubor and irons,
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This Court, however, finding the prisoner guilty simply of the  1859.
crime of uttering or tendering in payment counterfeit coim,” , .
. - ! N pril 15.
knowing the same to be counterfeit, considers the sentence passed
by the Judge under Clause 2, Section 10, of Regulation XVII. g:::i{gfo
of 1817 to be a just and proper sentence, and conlirms it accord- ", 10,
ingly. . TUTTEREE.
imprisonment
with labor

PRESENT :
J. H. PATTON axp A. SCONCE, Esgs., Judges.

GOVERNMENT, or tue partT oF MUSST. ALEMEE

VErsus

and irons con-
firmed under
SectionlQ, Re-
gulationXVIIL.
of 1817, the
Court finding
him guilty
solely of utter-
ing counterfeit
com knowing
it to be such.

TAHZ MAHOMED, Assam.
Crime CHangEp.—Wilful murder of Edoo boy. 1859.
Committing Officer.—Captain E. P. Lloyd, Joint-Magistrate —, =7
of Kamroop. (};),se of
Tried before Lieutenant-Colonel John Butler, Deputy Com-  Tauz
missioner ot Assam, on the 14th February, 1859, Manomep.
Opinion of the Deputy Commissioner.—1t appears that
the prosecutrix, Musst. Alamee, is the wife of the pri- ]t‘:[“”ds" hOf
soner 'ahz Mahomed, a Sepahee in the 2nd Assam Light Zm:‘{iany l:
Infantry, and that her brother Sheikh Edoo, a boy of Sepoy, for the
about 12 or 13 years of age, lived with her and her husband, sake” of his

as Ler father at his death left his son and property valued at property under

200 Rs. to the care and guardianship of the prisoner, and that
when the prisoner wanted to spend the ready cash the deceased

remarkable
circumstances,
The body was

boy, Sheikh Edoo, prevented him and on this account the gfter 1nade-
prisoner often threatened to kill the boy and beat him and bare quate  exami-
him ill-will ; at 7 A. M. on the morning of tho 29th December, nation suffered

the prisoner took an axe and the boy Sheikh Kdoo witly him, to be buried,

to cut firewood in the jungle and at 11 A. M. the prisoner ::3 em‘;;::ﬁ
returned home with a load of firewood without the boy. The = examined.

prosecutrix enquired of the prisoner, her husband, the cause of The guit of

the boy Sheikh Kdoo her brother’s absence, he replied he was
playing on the road, and having bathed prisoner returned to
eat his food, but he was in such a state of tremor he could not
eat as usual; said the fish stunk and he felt indisposed and

murder

was
brought home

to prisoner on

violent  pre-
sumption.

telling the prosecutrix he was going in search of the boy, left He had ascrib-
about 11 . M. and returned at noon with the corpse of the boy ed the deuth
saying he had found it in a bantboo thicket, killed in a bamboo *© the agency
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1859.  chepa or press by an evil spirit ; the prisoner reported the death
Tavril 15, Of the boy to the subadar, Mohun Singh, at the quarter-guard,
PAEE2and the medical officer was also made acquainted with the
Case of  death, but as the prisoner said he had no suspicion of any one
MA"}!:) ep, having murdered the boy, he directed the prisoner to bury the
* corpse and it was interreddn the evening of the 29th December ;
of a devil, Subsequently suspicion being excited that the boy had come to
though  the an untimely death, the body was disinterred on the 1st January,
medical  evi- and the medical officer holding a post mortem examination
dence showed op it declared that the boy had died from violence. Two
;t‘sulzmzf 3{‘," witnesses Mussamut Gheen Luggy and Kollaram Sepahee saw
lence.  De. the prisoner with an axe in his hand accompanied by the boy
ceased  was Sheikh Edoo, going towards the jungle to cut firewood at about
when last seen 7 A. M. on the morning of the 29th December. Musst. Jugguree
alive in prison- i ess, also, deposes that the boy Sheikh Kdoo asked her in the
orisoner Ly s morning about 8 A. M. whether she would not send ber daughter
Lext scenalone, 101 firewood, that he was going with the prisouer, she replied
and  falsely she would not and the boy went away.
denied thut the  Grendra Apa, Munglo Apa, Jathra Apa, and Runjeet, four boys
boy had been 416, 12 or 18 yeurs of age, were not sworn but deposed that
‘:';Lill:tlﬁm ; 011:: they were cutting grass on the edge of the Sola Beel when the
}.he corpse in Prisoncr, about noon, came up and asked them if they had seen
a denso jungle & boy, they replicd they had seen no oune and in half an hour
impenetrable afterwards the prisoner appeared with the corpse of Sheikh
but by force; 3joo, untied the fastenings of his legs and with a wet cloth
gﬁg c:‘l:](:(l’m):g wiped the body and asked themto look at it as an evil spirit
found 1t but bad killed it, but heaiing the name of the devil they were
by accident or afiaid and did not approach nearer than twelve feet, on this
from personal the prisoner took up the corpse and went away and they also
kuowledgesand ¢ away. Six witnesses depose to the sooroothal made by the
]g)uoxsot:»swx:::} police darogah, but the post mortem examination of the body by
tradictory and Doctor Allan, on the 1st January, leaves no doubt that the boy
absurd expla- Sheikh Edoo was cruelly murdered by being pressed or beaten
nations of tho to death.
ml'“"l“‘('l' :3 The prisoner has throughout the trial, pleaded not guilty
:Vn;c ll,i: gtz:su, and before the jury says, the boy did not accompany him to cut
such as could wood and that he found him entangled in the bumboo thicket
not  possibly in a bamboo chepa or press, killed by an evil spirt, he adduces
have occurred, 5 witnesses in his defence, and urges that as the boy snd his
:l’ P;'o‘_'eil by sroperty were entrusted to his charge witat object could there
ql‘l?,.y o‘,ﬁ- :{1: te for his murdering l.)im. . ] .
Mugistrate. The jury aud Magistrate find the prisoner guilty of willul
For these cir- mnrder. . .
cumstances There being no eye-witness to the deed, the case requires
P"‘”":i" . the most mature consideration. The prisoner by prosecutrix’s
3"“"““':,,“,,2; statewent, it is clear, bore the deceased buy no good will and
palpably false, often threatened to kill him and did beat him often for prevent-
d“e;ifﬂm‘ﬂ-' ing his speuding the meney. 4
ealil,
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Two witnesses* besides the prosecutrix prove beyond a doubt,
that the prisoner went with the boy on the morning of the
29th December, to cut firewood and the prisonor returned with
wood to prosecutrix at 11 A. M. without the boy.

'T'he trepidationt evinted by the prisoner when he returned
with the wood and inability to eat his usual food and his going
then at noon and at ouce finding the body, and then the cold
manner in which he proceeded to wash or wipe it with a wet
cloth dipped in the beel and taking it home and saying the boy
bad been killed in a bamboo chepa or press by an evil spirit,
are, it must be admitted, weighty and very suspicious facts.
The evidence of Doctor Allan also establishes beyond a doubt,
that the boy met his death by violent means, either pressure
or beating and the plea put forward by the prisoner, that the
boy has been killed by an evil spirit is so preposterous and his
total inability to urge anything that could in any way exculpate
him from the charge, and offering no witnesses in his defence
all lead to the inevitable couclusion, that he is guilty of having
perpetrated a cruel premeditated murder to appropriate the
boy’s property, and though there is no direct evidence or eye-
witness to the perpetration of the foul crime, on violent
presumption I would conviet him of the charge of wilful
murder of the dcceased boy, Sheikh Edoo; but the ends of
Jjustice will I think be secured by the prisoner being sentenced
to imprisonwment for lifo with labor in irons in transportation
in lieu of capital punishment,

Remarks by the Nizamut Adawlut.—(Present: Messrs. J. H.
Putton and A. Sconce.) The boy, Edoo, whose murder forins
the subject of this trial, was about twelve years of age and
lived with his sister Alamee, the prosecutrix, and her
husband the prisoner, who is a sepoy in the local Regiment
stationed at Gowhatty. About noon of the 29th December
last, Kdoo was brought back to the house dead. On that day
the body was examined by the Civil Surgeon Dr. Allan, who
observed a dark discoloration or bruise, which extended over
the left side of the neck from the collar-boue to the lower
jaw. Up to this time, the violent death of the deceased had
not been apprehended and the body, though as it appeaned to
us without adequate cxamination and the exercise of judicious
discretion on the purt’of the Civil Surgeon, was suffered to be
buried ; but subsequently suspicion of foul play was entertain-
ed; on the 1st Jauuary, 1859, the body was disinterred and
baving been re-exammed by Dr. Allan, this officer in his
deposition states, that the body was but little decomposed and

# Musst. Gheen Lyggy and Kollaram.
1 Vide Proseditrix’s evidence,
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admitted fully of a careful examination ; that the same injuries
were observed on the body as when he first examined it; that
dissection over the bruised part revealed the muscles and
tissues beneath to be in a complete state of pulp and infiltrated’
with extravasated blood from ruptire of the vessels of the
neck, which accounted for*the death of the deceased and could
ouly have been caused by violence applied externally ; that
from the absence of any«abraison of the skin over the injured
part the injuries inflicted must have been caused either by
severe pressure, such as the bent knee applied with force to the
neck while the deceastd lay on the ground struggling and
which in addition, would have caused death by strangulation :
repeated blows from the fist inflicted in the same position.

Alamee states that her husband, the prisoner, about 7
o’clock in the morning of the 29th December, went to cut
wood, taking Edoo with him; that about 11 o’clock prison-
er returned alone and said he left Edoo playing; that he
partook sparingly of the meal that had been prepared for him
and seemed to tremble; that after awhile prisoner went to
look for ldoo and returned at mid-day with his body saying
he had found the boy strangled among the tangled branches
of a clump of bamboos, being killed as he explained it by a
devil. The witnesses Musst. Gheem Luggee and Kollaram
Sepoy saw prisoner and the deceased go off in company early
on the 29th December, aud Kollaram adds that they were
proceeding in the direction of the Chota Beel, in the neighbour-
hood of which the body of Edoo was by the prisoner afterwards
found. The witness, Nazir Mahomed, states that about JO
o’clock he was guing towards the Chota Bheel and saw the
prisoner coming with a picce of dry wood on his shoulder
towards cantonments, but casting repeated looks towards the
grove of bamboos where the corpse had lain. The witness,
Wullee Mahoined, states that about noon prisoner came to him
and asked if he had seen Edoo; then went on towards the
Chota Bhecl; and an hour afterwards returned and requested
him to go to his burial saying first that he had been drowned ;
then that he had been killed by an evil spirit and that he had
found his body on the fork of a bamboo, in a thorny clump
growing on the banks of the Chota Bheel,

Bheekun Khan, Jemadar, and several sepoys attended the
funeral of Edoo and describe the marks of violence observed by
them on the body. These appearances appear to have excited
more or less apprehension, but not till the following day was
anything done to elucidate the circumstances of the boys’ death.
On the 30th December, However, the Jemadar, Bheekun Khan,
witnesses Goorun Tewaree, Lukheenath, Sheikh Argoon, Wullee
Mahomed and others, accompanied the prisoner to the spot
where Le said he fount the boLy of Edoo. He took them to
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an impenetrable bush of thorny bamboos, into which,. as the

witnesses describe it, the hand could not be thrust. On the

around, near, were seen indications of a struggle as if the earth
had been scratched by the finger nails of a child.

Four boys have been #dduced as witnesses to shew that while
they were at play near the Chota Bheel, prisoner enquired if
they had seen Jdoo and not long afterwards he brought out the
body from the jungle and told them that a devil had killed the
boy. These young wituesses have not been examined on oath,
but they are about thirteen yecars of age and as they appear to be
capable of understanding the nature and object of a solemn affir.
mation, the form prescribed by law,should have been administer-
ed to them. As it is, however, their evidence is unimportant, for
the prisoner in his own answers supports their statements.

The witnesses, Bogah and Kashee Singh, speak to the
small bamboo branch upon which the prisoner in the presence
of the Joint-Magistrate, said he found the head of Edoo lying:
and in his letter reporting the trial, the Joint-Magistrate
Captain Lloyd thus describes what he saw : “ the bamboo bush
is densely thick down to the ground, but at the bottom there
is a hole just large enough to admit a man on his hands and
knees ; inside, it is larger and running across in a horizontal
direction, and about one foot from the ground, was a small
branch about £ths of an inch in diameter. The prisoner
shewed me this as the branch on which he found the deceased
lying on his neck. It is quite impossible, in my opinion, that
this branch could have caused death to any one; however feeble,
it had free play up and down and was so slight that with
the weight of the hand alone, it would bend easily to the ground.”

Prisoner was the guardian of the deceased and his desire to
appropriate the property left by the boy’s father, worth about
1is. 200, or as the prisoner says Rs. 100, is stated by the
prosecutrix to be the motive for the murder.

In his defence the prisoner states, that when he went to cut
wood in the morning of the day of Edoo’s death, he was not
accompanied by the boy; that he got the wood at a hill
occupied by a clergyman at a tea-plantation; that he
returned about % past 11; that his wifé asked abouf her
brother and he told her Edoo had not accompanied him ; that
about noon he went t& look for the boy towards the Chota
Bheel where he thought he might be playing; that he accosted
(the witness) Waullee Mahomed and going on, met a cooley,
personally a stranger to him, who, in answer to his enquiry,
said he bad seen no boy, but a red cloth, such as he wore,
under a bamboo bush at the Chota DBhcel; and that after
again asking for information [rom the boys abovementioned,
he went to the bamboo clump and found Edoo entangled in
the branches and so on. Prisorfer adduced no witnesses.
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The trial was conducted by the Joint-Magistrate with the

" assistance of a Jury. The Jury find the prisoner guilty, and

Captain Loyd concurring in that verdict recommends a capital
sentence : but the Deputy Commissioner to whom the pro-
ceedings were referred, while he also, on violent presumption
would conviet the prisonor of the wilful murder of the boy
Edoo, is of opinion that the ends of justice will be secured
by a sentence of imprisopment for life in transportation.

It appears to us that all the circumstances of the case fully
substantiate the couclusion to which the Deputy Commissioner
and the first Court have come. We have firat, the undoubted
assurance that the deceased, Edoo, was murdered. The injuries
which became the proximate cause of his death were quite
beyond the compass of accident or self-infliction. He was
taken from home by the prisoner; was last seen in his
company ; and the prisoner returning alone, not only exhibited
much perturbation of manner, but falsely denied his having been
attended by the boy during the morning. Further we find
that the prisoner, with a facility indicative of previous
knowledge, proceeded as it were direct to the spot where the
corpse lay, a country described by the Joint-Magistrate as
*“ covered by dense jungle where the chances against his finding
it were irresistible,” while his statement that the place had
been indicated to him by a cooley of whose name and person
he knew nothing, and from whom he heard, not that he had
seen the dead boy, (which would bhave enabled the cooley to
anticipate him in the discovery of the murder) but only his
dress, appears to be evasive and untrue. Again we have the
utterly improbable explanation offered by the prisoner, of the
attitude in which the corpse wae found by him and his equally
frivolous, inadequate and false suggestions as to the cause of
his death. Thus it seems to us, that all the circumstances of
the case fix upon prisoner the accountability for Edoo’s death,
and our conclusion is, that he must be convicted of the wilful
wmurder of this boy.

‘We sentence the prisoner, Tahz Mahomed, to suffer death.
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SUMMARY CASE.
ArriL 1859.

PRESENT:
E. A. SAMUELLS, Esq., Qficiating Judge.

(No. 21 oF 1859,)
ROY MOTHOORANATH CHOWDRY—PETITIONER
versus 24'1:13;%““'
GOBINDCHUNDER GANGOOLY—OPPOSITE PARTY. '
Vakeels of Petitioner.—Mr, J. Newmarch and Baboo Kishen __1859.

Kishore Ghose. April 7. -
Valkeel of opposite party.—Baboo Sreenath Doss. Coas of
Vakeel of Government.— Baboo Sumboonath Pundit. Gg;ir?n-

One Gobindchunder Gangooly complained that when on  cmynpze
his way to his office, he was seized by certain persons and Ganaoory.
carried to the cutcherry of Roy Moothooranath Chowdhry,
by whose order he was beaten and plundered of sundry articles The discre-
which he had with him at the time. No reason is assigned for "“]".‘ - “i‘“‘
this assault further than the plaintiff’s refusal to obey ay..\” tﬁen iy
summons of Roy Mothooranath. trates to sfm_

The case was taken up by the Deputy Magistrate of the 24- mon a defend-
Pergunnahs, who issued a sumamons for the appearance of the snt in person
defendants. Several of these appeared and have been sentenced 0 bm?f“l')‘;" f‘}"
by the Deputy Magistrate. Roy Mothooranath sent in a medi- ?cuczli: : r:n:
cal certificate from a graduate of the Medical College and gopnable and
prayed to be allowed to appear by attorncy. The Deputy nota caprici-
Maugistrate and judge concur in rejecting this application, and ous discretion.
insisting on the personal appearance of the defendant. The t’“’“’;“’g"

The offence charged against the prisoner is a bailable offence $:30 :1': in‘_’
of a very ordinary kind. His personal attendance during the gtrument of
trial was not therefore requisite. I'he summons issued against punishment,
him ought to have afforded him the option of appeariag in and it is only
person or by attorney, and if the Deputy Magistrate considered z‘lg’ecm}t"“’e"
bail for his ultimate appearance necessary, the amount should pea: llik:%;
have been specified in the summons, and he should have been that the de-
permitted to put in bail through his attorney. The course fendant may
which the Deputy Magistrate seems to have pursued of sum- abscond, or
moning tho defendant to appear in person, to answer the charge thﬁah!‘e. fi:hﬂ_t
is not warranted by the law (Reg. 1X¢ of 1807,) with respect to 3 ;1"‘;‘;‘1 ‘:‘:
offences of the nature of that charged against the defendant. qusingadofen.
The orders of the Sessions J u&ge and Deputy Magistrate are dant in a bail-

reversed. The Deputy Magistate will permit the defendant able case the
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1839.  to appear and make his defence by attorney, on his giving such
BT reasonable and sufficient bail as the Deputy Magistrate may
Prit?- consider necessary, to attend and receive sentence in the event
Case of  of his conviction.
ci%’;’::; NoTE.—On a reference from the Judge of the 24-Pergun-
GaNcoory, Nahs, the Court, on the 7th April, informed him that there was
no question in this case of the general discretion of a Magistrate
option of ap. to summon a defendant in person, to answer for a bailable offence
pearing by at- when there was reason to suppose he was about to abscond, or
torney. 1{bail when there existed other good and sufficient reason for the issue
g”" BPPEATANCO of guch a process ; and ‘that the Court’s order had reference only
tonon s con. t0 the special circumstances of this case, which did not appear
sidered neces- to them to warrant the issue of a personal summons. The
sary, it should Court observed that the only legitimate object of a summons
be specified in yag to ensure the attendance of the accused when requisite, and
the summons. ¢},a the process must not be employed as an instrament of
punishment.
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REGULAR CASES.
May 1859.

PRESENT: *
E. A, SAMUELLS, Esq, Judge.

GOVERNMEN'T axp Me. LEWIS RAINEY

versus *

RAMCOOMAR GOOITO (No. 1.) DWARKANATH SHAH
(No. 2,) OOLLAS MULLICK (No. 8,) anp LOLMAHO-  pueca.
MED (No. 4.)

CrimMe CHARGED.—Prisoner No. 1, 1st count, severcly wound- ~ 1859-
ing Mr. Lewis Rainey, Indigo-planter of Panchooriah factory, ™y o0 ==
zillah Furreedpore, with intent to murder; 2nd count, conspiracy c v f
to murder Mr. Lewis Rainey. Prisoners Nos. 2 to 4, 1st count, lhm':::ooum
aiding and abetting in the first count on prisoner No. 1;2nd  Goono
count, accessaries before and after the fact to the first count on and others.
prisoner No. 1; 8vd count, conspiracy to murder Mr. Lewis

Rainey. In a case of

Committing Officer.—Mr. J. H. Ravenshaw, Joint Magis. Wounding
©7 with attempt

trate of Furrcedpore. N dor 1
Tried before Mr. R. Abercrombie, Sessions Judge of Dacca, “ﬂ,iﬂle,:r;vl:_'
on the 21st March, 1859. dence for the

Remarks by the Sessions Judye.—The circumstamces attend- prosecution
ing this case are the following. The prosecutor Mr. Lewis f.""f"“‘;fh, °“;
Rainey, an Indigo-planter in the district of Furreedpore, stated t;:‘:gn?myl;f.
in his deposition, that at about 7 o’clock on the morning of 31st confirmed by
January last, he left his factory for his usual walk, and after any collateral
proceeding about a mile and a quarter, he stopped for a few circumstances,
seconds in the Nowcooree village to look at some images in a “"_" B
Kalloebaree, which had attracted his attention. Resuming his {17°, ;:;;"‘::m
walk he had proceeded about ten paces when something struck of i evidence
him forcibly from behind, which threw him forward for a foot being  mani-
or two. Turning round to ascertain what it was, he saw & man fostly fabricat-
running off into the village by a bye-lane, and thinking he might edﬂ:‘"ﬁ:})‘:&‘;’"
be a madman, prosecutor called out to him to stop, but the man u"d”i"co"m_
continued running away. Prosecutor then [elt a pain at his eng with ordi-
right side, and pressing the part where he felt the pain with his nary  expe-
hand he discovered for the first time, that he had been stabbed, rience.  The
the hand being instantly covered with blood. He managed to '"‘*;"r'(""“‘f" oF
walk on about the distance of four beegahs further to a boat- :'w lse::::ﬁh?g
building yard, when becoming exhausted from the loss of blood ¢rogs-exam.
he sat down upon a log of woqd, and sent for the darogah of nation  and

the Baitkah thannah, which was close at hand, When the corelulenquiry
VOL. IX. T



1859.

May 20.

Case of
RaMkooManr
Gooxo
and others.

into the col-

latoral  facts
elicited,

pointed out.

130 CASES IN THE NIZAMUT ADAWLUT.

darogah arrived, he gave him a cloth which he bound round his
body, and then sent him into the station in a palanquin, the
prosecutor having first shown the darogah the spot where he
had been stabbed, and pointed out the direction in which the
man who had stabbed him had run off. He adds that this
man, whomn he saw ruaning away after he had been stabbed,
had a short stick under his arm. He was unable to recognize
him, not having seen his face, but from his general build and
appearance he (prosecutor) thinks that the prisoner No. 1, now
before him, Ramkoomar Gooho, is the man. He does not
recognize either him or Oollas Mullick, prisoner No. 3, having
scen neither of them before; but he knows Dwarkanath Shah
(No. 2,) and Lol Mahomed (No. 4,) the latter being his ryot.
He saw neither of these men at the time he was stabbed. The
ouly reason he can assign for the outrage is his having taken
in farm a small share of a village of which Dwarkanath Shah
holds a share, but claims the whole independent of the other
ghareholder who gave him the farm. Dwarkanath had asked
him several times not to take this farm.

Sheikh Akber and Sheikh Bukshee, witnesses Nos 1 and
2, state that on the morning in question, they were procceding
towards their homes which were close by, and saw Mr. Rainey
walking along the road, and the four prisoners talking together
behind a elump of bamboos to the north of the Busnubbee
Akra. Suddenly Ramkoomar Gooho (No. 1,) ran after the
prosecutor and with a sharp-pointed iron-headed stick like a
spear, about thiee feet in length, which he had in his hand, he
struck him@on the right side, and then ran cff’ towards the
west into the village. 'T'he prosecutor walked ou a little distance
and then sat down on a log of wood. The darogah being sent
for, came and bound up the wound, &e.

Kefeitoollah and Sheikh Bukhshee Mahomed, witnesses Nos.
4 and 5, stated that they were in the service of the prisoner
Dwarkanath Shah, who asked them on the evening previous to,
as well as on the morning of, the occurrence, in the presence
of the other prisoners, whether they would undertake to murder
M, Rainey, When they refused to comply with his wishes on
the sccond oceasion, the four prisoners went out together, Lol
Mahomed having in his haud a small spear, such as is described
by witnesses Nos. 1 and 2, and returned above three ghurrees
alterwards,

Sheikh Alum and Kooran Puramanick, witnesses Nos. 6 and
7, depose to having seen the prosccutor walking along the road
on the morning in question, und the four prisoners talking
together to the north of the Akra. They also saw the prisoner
Ramkoomar run after Mr. Rainey with the short spear in his
hand. .
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Dhonaooljah, witness No. 8, was sitting in a shop. Hearing a
noise he went in the direction of it and saw the prosecutor
sitting on a log of wood, and the blood flowing from a wound
in his side. At his desire he went for the darogah, and alter-
wards gave intimation of*%he occurrence at the factory.

The medical officer* stated in his evidence, that Mr. Rainey

* Dr. Bholanath Bose. had received a stab in the right
hypochandriac region, extending
two inches in the direction of the eleventh rib and betwe:n it
and the external soft parts. He describes the wound as one of
a dangerous nature, and likely to have proved mortal had it
penetrated the cavity of the abdoren, which was only prevented
by the interposition of the bone. Had the inflicting instrument
not slid past the bone;, the injury could not but have been
penetrating when the consequences would have been fatal. Lt
had evidently been inflicted with some force, the bone having
been severely grazed. He considers Mr. Rainey’s life to have
been in great danger from this wound.

All four prisoners plead “not guilty.”” The defence of Ram-
koomar Gooho (No. 1,) and Dwarkanath Shah (No. 2)) is
most voluminous. Ramkoomar states he has been falsely accused
at the instigation of Mr. Rainey’s omlak, and through the
influence of a taidnuvees of the darogal’s, an old enemy of his.
He pleads that the prosecutor at first mentioned the names of
no defendants ; that he had been Mr. Rainey’s gomashtah for
two years and would have been recognized by that gentleman
had he really stabbed him, (this Mr. Rainey denies, having
stated in his deposition that he never saw the prisoner before).
He further states that the witnesses are ryots of the prosecutor
and all live at a distance from the place of the occurrence, and
that their evidence is false and full of discrepancies ; that some
ten years ago he was the servant of Mohimachunder Baboo,
who had a quarrel with the prosecutor, who used to make him
a defendant in his cases; that he is an old man of 60or 70
and nearly blind; and, lastly, that on the morning of the
occurrence he was in Anund Shah’s house cettling accounts with
him, and remained there till about six ghurrees of the day. The
only plea that he attempts to prove by evidence is the alubi, the
place being within a guarter of a mile of the spot where the
crime was committed. T'his prisoner has already been imprisoned
for five years on a charge of homicide and is said to have once
belonged to a gang of thugs.

Dwarkanath Shah (No. 2,) pleads that he has been falsely ac-
cused by the connivance of the factory Amlah on account of n quar-
rel with Mr. Rainey about some land#®; that he was in his house
on the night previous to, and on the morning of, the occurrence
till one pahur of the day; thyt the witnesses Nos. 4 and 5
never were in his service ; thatdhe evidence of the wituesses for
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18569,  the prosecution, who reside at a distance, is false_and full of
ez discrepancies ; and that the prisoners Oollas Mullick (No. 3,)
#y20-  4nd Lol Mahomed (No. 4,) are not his servants. To prove
Oese of  the alibi and his other statements, he has had fourteen witnesses

RAMEOOMAR examined. ‘
axf:l( 331:“. Oollas Mullick (No. 3,) and Lol Mahomed (No. 4,) plead
that they have been named as defendants from motives of enmity.
They admit that they have been in the service of the prisoner
Dwarkanath, and that they slept in his house on the night

preceding the occurrence.

Although the witnesses named by prisoners Nos. 1 and 2,
speak to the alibi set up by them, their evidence is, in my
opinion, totally unworthy of credit, the reasons stated by them
for their having gone to the prisoners at that particular time
being unsupported by probability. Prisoner No. 3 dispensed with
all his witnesses, and No. 4, with all but two, who merely
corroborate the fact that he was in the company of Dwarkanath
Shah (No. 2,) that morning.

The law otlicer in his futwa pronounces Ramkoomar Gooho
guilty, on violent presumption, of wounding the prosecutor with
intent to murder him, but acquits the other three prisoncrs
of the charges on which they have becn committed, not placing
any reliance on the truth of the statements made by the
witnesses regarding them. I cannot coneur in the latter part of
this verdict, acquitting the three prisoners.

Without attaching much weight to the evidence of the
witnesses Nos. 4 and 5, who are put forward to prove the
conspiracy, I see no reason for doubting the testinony of the
witnesses Nos. 1 and 2, who saw the four prisoners consulting
together behind a clump of bamboos when the prosecutor passed
along, and Ramkoomar Gooho run alter and stab him with a
spear. 1t must be remembered that these two witnesses are
totally unconnected with the prosecutor ; that they reside close
to the spot where the crime was committed; and that the
evidence of one of them was taken on the very day of the
occurrence, and of the other on the day following, so that no
time was allowed for the police or the factory servants, had
they been so inclined, to make up evidence.

1t is proved by the testimony of the witnesses adduced, that
the four prisoners were consulting together just before the
erime was committed ; one of them is seen suddenly to rush
after the prosecutor and wound him. The prisvners, when
accused,.offer a very lame defence supported by most improbable
testimony, the place where they profess to have been at the
time not being a quarter 8f a mile off. Moreover, it is admit-
ted by Oollas Mullick and Lal Mahomed that they slept on the
previous night in Dwarkanath §hah’s house, who had a quarrel
with the prosecutor® Taking: all these circumstanees into
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consideration, and after a ealin and dispassionate consideration
of the evidence of the witnesses for the proscgution, I can come
to the single conclusion that all four prisonerg are guilty.

I would conviet Ramkoomar Gooho of wounding with intent
to murder, and the other® prisoners of being accessaries before
and after the fact, and recommend®hat Ramkoomar Gooho
and Dwarkanath Shah, whom I regard as the ringleaders, be
sentenced to transportation beyond sea for life, and Oollas
Mullick and Lal Mahomed to ten (10) years’ imprisonment
with labor inirons.

Remarks by the Nizamut Adawluts—(Present: Mr. E. A.
Samuells.) The evidence for the prosecution in this case
consists entirely of direct testimony, first, to the prisoners
having conspired to murder Mr. Rainey; secondly, to their
having assembled at a particular spot for the purpose of way-
Jaying him ; and thirdly, to one of the party having wounded
him on the high road at the instigation and with the encourage-
ment of the others. This evidence is not confirmed by any
collateral circumstances. The darogah was on the spot within
a few minutes of the occurrence, the assault having taken place
close to the thannah ; but the weapon with which the wound
was inflicted has not been found: the prisoners have denied the
offence consistently from the first. They have not varied in
the defence they set up, and we have not even the slight
presumption against them, which would have arisen from their
attempting to escape.

The Law officer, apparently under a mistaken impression,
that Mr. Rainey had recognized Ramkoomar Gooho convicts him,
and acquits the others; but the evidence connects the whole
four prisoners so completely, thatit is impossible to make any
distinetion between them. If we believe that Ramkoomar struck
the blow, we must also believe, on the evidence before us, that
the other prisoners were present aiding and abetting.

1 proceed to enquire then to what extent this evidence is
worthy of belief: and first, as to the motive for the crime.
On this head the only evidence is that of Mr. Rainey, who
deposes, that the prisoner, Dwarkanath Shah, had asked himn
several times not to take the farm of a small share in awillage
of which he (Dwarkanath) claims the entire ownership. His
taking it in spite of this request, is the only motive he can
assign. Mr. Rainey, however, it appears, took this farm about
8 or 4 months before the occurrence of the assault; and he
states, that he had not since been asked by Dwarkanath to
resign it. He had never heard, he says, any whisper of an
intention to maltreat him. There i§ no suggestion from the
prosecution of any cause of enmity on the part of the other
prisoners, their theory being, that the other prisoners, who are
servants of Dwarkanath Shah, acted under his orders. "T'he
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motive, which Mr. Rainey alleges for the crime, has thus, it
will be seen, a remote origin; and there is an entire failure to
show any continudnce of bad feeling on the part of the prisoner
Dwarkanath. We have no evidence of any condust or language
of his during the 8 or 4 months prectding the assault, which
could give rise to a suspficion that he continued to cherish
feelings of enmity towards the prosccutor: nor, indeed, have
we any distinet evidencs that enmity ever existed: for Mr.
Rainey nowhere says that it did. Although, therefore, if the
charge be brought home to the prisoners, the wmotive alleged
may be accepted as a safficient explanation of their conduct,
its connection w.th the assault is too indistinet and uncertain
to afford any antecedent presumption agaiust them.

The first fact in order of time which is deposed to by the
witnesses for the prosecution is the conspiracy, Two witnesses
Kefaitoollah and Sheikh Bukhsee Mahomed depose, that they
had been employed by the prisoner, Dwarkauath Shah, (who
appears to be a land-owner and merchant) as thecka servants
for one or two months : that on the evening before the assault
he sent for them, and, in the presence of the other prisoners,
proposed to them to murder Mr. Rainey during his daily walk
promising them a reward ; and alleging, accordiug to Sheikh
Bukhsee (for the other witness is silent on this pownt) that he
was driven to make the proposal by Rainey’s conduct in getting
up suits and cases against him; that they both refused, and
were allowed to go to sleep : that next morning, the prisoners
woke them, and urged them again to commit the murder; but
as they still refused, the prisoners went out alone, Lol Mahomed
carrying a stick in his hand; that they shortly afterwards
returned, and Dwarkanath then dismissed them fromn his service
for their refusal to act as he had desired. They add, that as
they were going along after their dismissal, they heard of Mr.
Rainey having been wounded.

This evidence bears on the face of it marks of the highest
improbability. 1t is primd facie impossible, to believe, that the
prisoner, Dwarkanath, who had three servants of hLis own,
evidently ready and willing, according to the evidence for the
prosectition, to do his bidding, would, without preface and
without apparent reason, propose such a s¢rious crime as that of
the murder of an European gentleman, to two comparative
strangers immediately before the time which he had determined
on for its comnmission : that, on their refusul, he and the other
prisoners should at once proceed to waylay their vietim, without
taking any precaution against the witnesses betraying them,
and that they should turn these witnesses out of doorsat the
very time when the daroguh was carrying on his investigation
in the neighbonrhoodswithout ah attempt of any kind to secure
their silence.  The suspicion of falsehood, which ueeessarily
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attaches to thistestimony, is moreover materially strengthened 1859.
by the facts whicl are apparent from the officigl records produced;
that one of the witnesses Kefaittoollah wis formerly in the May 20-
employ of Mr. Rainey’s fuctory, and was punished in the year  Oaso of
1844, for bringing a [alse*charge ot having murdered his brother RaMxooMAR
Hazaree Takadgeer against one Moteeoollah the servant of a  G00HO
zemindar of the name of Moheemachunder with whom the factory and othera,
is stated to have had somne quarrels, and that the other wituess
Sheikh Bukhsce Mahomed is the son of this 'I'akadgeer.
The prisoner Dwarkanath Shah also adduces, what appears
to be respectable evidence, to prove that neither of these
witnesses have ever been in his employ ; and we have no counter-
evidence on the part of the prosecution. 'I'he Sessions Judge
states, that he does not rely on the evidence of these witnesses ;
and the Government prosecutor in this Court, admits that he
cannot ask the Court to credit their testimony, 1 have no hesita-
tion in rejecting it as unworthy of belief.
The suspicion thus forced upon me, that some paity, whether
it be the police or whether, as the defendants allege, it be the
factory Amlah, have been engaged in manufacturing evidence
for the purpose of convicting the prisoners, must necessarily
affect to a very serious extent any reliance which 1 might
otherwise have been disposed to place on the direct testimony
of the remaining witncsses.
That testimony, however, contains so much, that is in itself
suspicious and inconsistent with ordinary experience, that I
could not have convicted upon it under any circumstances.
There are two eye-witnesses in the case, Sheikh Akber and
Sheikh Bulhsee who depose, that while following Mr. Rainey
along the road at some little distance, they saw the prisoners
in consultation behind a clump of bamboos at the side of the
road ; that Ramkoomar followed Mr. Rainey and struck bim a
blow on the right side with a small stick about three feet long
which had an iron head, and then fied into. the village.
This evidence is supplemented by that of Sheikh Alum and
Koran Puramanick, who state, that they also were passing
along the Mowconee road ; that they saw the prisoner Ramkoo-
mar go alter the Sahib with the stick in his hand; but that
getting alarmed, they did not wait to see the resull. Sheikh
Alum says, that Dwaikanath Shah took the stick from Lol
Mahomed and gave it to Ramkoomar; Koran Puramanick,
that Ramkoomar himself took the stick from Lol Mahomed.
These witnesses appear, according to their own statements, to
have been from 120 to 180 feet from Mr. Rainey, when the
assault took place, and to have s8en the prisoners from a
distance of 25 or 30 feet.
Mr. Raincy himself deposes, that in his morning walk, he
had stopped to look at some figures in a thakoorbaree, and had
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walked forward a few yards, when he received a sudden blow {rom
behind and on twyrning round, saw a man with a short stick
under his arm rl.zming up a lane toward the village; tbat he
thought he was a madman, and called out to him to stop; but
that receiving no answer, he walked on,and presently feeling that
he was wounded, sat dowt on a log, and sent for the darogah.
When the darogah arrived, he gave Mr. Rainey a cloth to tie
up the wound, but hisreport to the Magistrate shows, that
he did not himself examine the wound and no one else appears
to have seen it at the time. Mr. Rainey went back with the
darogal, and pointed out the spot where he had been wounded,
but stated to him in an information which the darogah took
down, that he had not recognized the man, whom he saw
running away ; and that he did not know the name of the
weapon with which he had been wounded : but that it appeared
to be a small stick and he supposed, it must have had an iron
head. Mr. Rainey was then sent in to the station of Furreed-
pore in a palanquin. His deposition, however, was not talken
by the Joint Magistrate until the 10th of February, the assault
having taken place on the 3lst January. The prisoner Ram-
koomar Gocho was then present ; and Mr. Rainey pointed him
out as a man, whose shape and general appearance were similar
to those of the man he had seen running away. Iromn his
evidence before the Magistrate and darogah, it might be
inferred, that he had seen the face of the man who wounded
him ; but in the Sessions he distinctly states, that this was not
the case. Doctor Bholanath Bose describes the wound as * super-
ficial and extending for about two inches from behind forwards,
downwards, and inwards in the direction of the 11th rib, and
between it and the external soft parts to within a short distance
of the cartilaginous termination of that bone.”” I should have
inferred from this description, that the wound was a slight
one; but Doctor Bose proceeds to state, that it wusa very
dangerous one, inasmuch as if the weapon had not been
prevented by the bone from entering the abdowinal cavity, it
might have proved fatal, and he gives it as his opivion, that the
wouud was inflicted with a murderous intent, and probably by a
spear with a short handle. 1tis evident, that Doctor Bose’s
evidence has been affected in no slight degree by what he had
heard of the circumstances of the assault.

The only other evidence for the prosecution is that of
Dhunnaoollah who was sent by Mr. Rainey to fetch the
darogah. He did not witness the assault, nor does he mention
the presence pf the eye-witnesses.

The counsel for Ramkdomar has contended, that the Court
have not the true facts of the case before them : that the whole
story is false from begjnning to end. That the wound is aslight
cut over the ribs, which could not have been iuflicted by the
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instrument mentioned, and that the probabilities are that Mr.
Rainey cither wounded himself, or met with an accident of
which he has taken advantage to endeavour%to get rid of a
troublesome neighbour. I do not see any rcason to doubt,
however, that Mr. Rain®y’s statement is perfeetly truthful.
The only question with me is whcther, taking Mr. Rainey’s
statements to be strictly correct, the prisoners are the persons
by whom or at whose instigation the wownd was inflicted.

Now, looking in the first instance at Mr. Rainey’s own
evidence, the question occurs how wasit, if the prisoners were
in consultation behind the bamboos when Mr. Raincy passed,
he failed to perceive them ? The attention of four other persons
walking along the same road was attracted to them. Mr. Rainey
seems to have becn strolling along looking about him, He
knew at least two of the prisoners. The supposition that they
hid themselves as he passed, or that they came to the clump
after he passed it, is inconsistent with the evidence of the four
witnesses, Alum, Koran, Sheikh Akber, and Buksheo.

Then, again, Mr. Rainey’s statement that he saw Lol
Mahomed in the factory when he left it, is irreconcileable with
the evidence of those witnesses who say that he was present in
the morning when Dwarkanath endeavoured to persuade them
to commit the murder, and that he and the others went out
together, Lol Mahomed carrying a short stick in his hand;
which it is evidently intended, we should infer, was the stick
with which the wound was inflicted.

The place of the consultation is stated by the witnesses to be
distinctly visible from the place where Mr. Rainey was wounded,
and is apparently within 60 or 70 yards of it. 'I'wo of the
prisoners are said to have advanced some distance with Ram-
koomar, whou he ran forward. How was it, when Mr. Rainey
turned round to see who had struck him, that Lis attention was
not attracted by these men, who must then cither have been
in the attitude of men who watch the result of a crime in which
they are themselves engaged, or who must have been flying
from fear of pursuit, on secing that the murderer had missed his
blow.

Further, although the Sessions Judge eays in his remarks on
the trial that Mr. Rainey denied that Ramkoomar had been in
his service for two years as the latter in his defence alleged, I
find no such denial on the record, Mr. Rainey does not appear
to have been asked any question on this subject. 16 is clear
from the map filed with the case that Ramkoowar’s house is
close to the factory and to the road along which Mr. Rainey
takes his morning walk. It appears also that the factory has
on one oceasion proseented him ; and although, therefore, Mr.
Rainey says in his evidence thay he does not know him, it is
difficult to believe that he must not have bcen sufliciently
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acquainted with his appearance, as that of a near neighbour, to
have recognized l,‘m at the time, if he was the man who struck
the blow.

The portion, however, of Mr. Rainey’s statement which it is
most difficult to reconcile with the hypothesis of the prisoner’s
guilt is his description of‘the assault itself and the weapon with
which the wound was inflicted. I1f Dwarkanath Shah did
determine with the aid«of Ramkoomar and the other prisoners
to murder Rainey, is it probable the attempt would have been
made in the manner stated ? The use of a light stick about
2 or 3 feet long, with an iron head, not only was likely to render
the result of the assault very uncertain, but necessitated a
resort to close quarters which, in the case of an European, the
prisoners would naturally have wished to avoid. Isit likely
that when the murder was dehiberately planned, as we are asked
to believe, such a weapon would have been selected, and that
only one of the party of four who went forth to aid in the commis-
sion of the crime should have been armed at all? I confess
this appears to me quite incredible. If the talookdar had
determined on murdering Rainey on the public road in broad
daylight, in itself 2 most unlikely thing, the attack, in accor-
dauce with the habits of the people, would have been made by
more men than one, and with weapons such as swords, hatchets,
iron bound latees or spears, with which it might have been
reasonably expected that resistance would at once be overcome.

Looking to the nature of the assault, the instant flight of the
assailant, and the deseription of the weapon which Mr. Rainey
saw under his arm as he ran away, it appears to me to be the
most. probable conclusion thot the attack was altogether un-
premeditated ; and was the act either, as Mr. Rainey himself
at first supposed, of a madman, or of some one who had been
annoyed by his inspection of the figures at the Thakoorbaree,
for it was immediately after this inspection, it will be recollected,
that the assault took place.

None of the wituesses to the assault or conspiracy were
procured for some hours after Mr. Rainey left his factory to
proceed to Furreedpore. The eye-witnesses say they were
present when the darogah arrived and lent Mr. Rainey a cloth
to bind up his wound, but that through fear they did not at
the time meation what they had scen to any one. How the
darogah ultimately discovercd them and obtained their evidence
does not appear. None of the witnesses are inhabitants of
Moweconee, though it appears, their houses are in a neighbouring
village at no great distance, they are brought up in pairs;
there being two witnesses to each fact which it was considered
desirable to prove. This may of course be accidental; but
when viewed in connyection with the other suspicious features
of the case, it gives rise to a doubt whether the arrangement
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may not have heen adopted from fear of the additional facilities

for detection of falsehood, which a larger nugnber would have "

afforded. 'The story of these witnesses is dvidently carefully
moulded on the statement which Mr. Rainey had made to the
darogah before he left. 'Fhe short stick with the iron head is
described in the same terms by cvery witness and the two eye-
witnesses both depose circumstantially to the blow being struck
on the right rib, though 1t is very unlikely that the witnesses
should have taken such particular notice of the stick, when
they were not aware at the time of the intention of those who
held it, and the assailant being betweene themn and Mr. Rainey
at a distance of 150 or 180 feet, it is impossible the eye-witnesses
could have known at the time anything further than that a
blow was aimed at Mr. Rainey’s back.

On the minor discrepancies and improbabilitics in  the
witnesses’ evidence which have been commented on by Counsel,
T consider it unnecessary to touch. The foundations of their story
appears to me to be so unsound, that it would not be safe to
build any conclusions of guilt upon them. 1t is quite possible
that a Bengalee talookdar aund trader should conceive such a
violent hatred towards a planter, and be himself so unscrupulous
as to determine on murdering him. It is conceivable that he
should employ his servants for this purpose, and even that he
should determine to attack him by mcans of his scrvants in
open day; but it is not consistent either with reason or
experience to believe that he should employ a single old man
to make the attack on the public road in the presence of several
passengers who were well acquainted with him, with a slight
and inefficient weapon, and still less credible is it that he should
accompany the murderer to the spot, plant himself in full view
of, and close to the road, hand the weapon to the murderer,
otherwise behave in such & manner as to attract the attention
of the persons passing along the road and then on the failure
of his attack that he should await the anmival of the police
without an attempt at evasion.

Improbabilities such as these (and 1 have passed over several
without remark) would destroy all coufidence in the evidence,
even if an examination of the depositions of Kefuitoollah and
Bukhsee Mahomed h.ad not satisfied me that there has been
fraud in the case.

The evidence which the prisoners have produced in their
defence is of a much more respectable and reliable character
than that for the prosecution; and the objection tahen to it
on the ground that it merely alleges an alibi at the houses of
the deferdants, which are close by¢is without weight; for,
under the circumstances, an alibi was the only evidence possible ;
and it is in the defendant’s fuvge thut they did not attempt to
lay the scene of it at a distance. 'I'le evidence of the witnesses
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for the defence is also unusually circumstantial and bears strong
marks of truth.

The prisoners ,nust, therefore, be acquitted and discharged.

The witnesses Kefaitoollah and Sheikh Bukhsee Mahomed
will be committed without delay to taico their trial for perjury,
the prisoners and the twoe witnesses Hurishchunder Shah and
Gobindehunder Shah who prove that they were mever in
Dwarkanath Shah’s service, being made witnesses for the prose-
cution together with any other witnesses on the same point who
may be adduced by Dwarkanath.

I cannot close this trial without remarking that the evidence
of the witnesses in this case has been very imperfectly tested in
the Courts below. Direct testimony, when unconfirmed by colla-
teral circuinstances, is of little value in this country. It should
invariably be tested by a close and searching examination ; and
the collateral facts which gome out in the course of the
examination should themselves be made the object of separate
enquiry. When Kelaitoollah and Sheikh Bukhsee Mahomed,
for instance, deposed that they had been employed for one or
two months in the house of Dwarkanath, and the prisoners
denied the fact, it was the duty of the Magistrate to examine
these witnesses carcefully as to their anteccdents, the circum-
stances under which they took service with the prisoner, the
nature of their duties, the persons with whom those duties had
brought them into contact, and other particulars of the same
nature. A local enquiry into the truth of their statements on
these various points, undertaken immediately either Dy the
Magistrate himself or by a trustworthy officer, would then have
enabled the Court below to form a confident judgment as to
the general credibility of the witnesses. 1n like manuer, Mr.

tainey should have heen closely examined regarding his previous
transactions with Dwarkanath and Ramkoomar, the connection
of the factory with the villages whence the witnesses came, or
with the owners of these villages. The eye-witnesses and others
should have been questioned as to their antecedents, the persons
to whom they first mentioned what they had scen, and the
circamstances under which they had been induced to give their
evideace. A minute examination and cross-cxamination ranging
over a variety of incidents, would have presented such numerous

. points of comparison between the depositions of the different

witnesses, that it would scarcely have been possible for false
witnesses to have avoided contradictions and inconsistencies,
which must have betrayed them.

Not only; however, were test questions of the nature above
indicated, and the enquiries which ouglht to have been founded
on them, wholly omitted in this case, but the examination of
the witnesses on the_ points upon which they were prepured to
speak is most eagre and uusatisfactory. Cross-examination
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does not appear to have been attempted. Several material

points of the case are left in obscurity ; andy we have, in fact, -

no means afforded us of checking the statemdnts of individual
witnesses.

This i unfortunately By no means a rare occurrence in the
cases which come before this Court ; and it materially enhances
the difficulties and disadvantages under which the Judges of an
appellate Court must always labor. Itecannot be too strongly
impressed on the lower Courts, that it is their duty to take care
that all facts within the witness’s knowledge, which may tend
to elucidate the case, shall be fully and clearly brought out in
the depositions; and that means be afforded of judging of a
witness’s credibility by a judicious examination on collateral
points. It is impossible that this Court can convict in cases,
which afford any room for doubt, if they see reason to believe
that the enquiry has been condycted below in a superficial or
perfunctory manner.
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REGULAR CASES.
Jung, 1858.

Prrsenr:’

E. A. SAMUELLS, Erq, Judge, axp H. V. BAYLEY, Esq,,
Officiating Judge.

GOVERNMENT Progecuror,

talgoon, 1265, with a bullet,

fire-arm.

versus West
Burdwan,
HENRY EDWARD MURRAY.

Crime CHareeEd.— Wilful murder of Baboo Muddun Mohun _1§59'
Lall Lalla, late overseer in the Pqst Office Departinent, on the  June 23.
night of the 15th February, 1859, corresponding with 4th  gge0 of

or bullets, discharged from a  IIenev
Epwarn
MuLnKkAY.

Committing Officer.—Mr. H. W. Alexander, Assistaut Joint-

Magistrate of Raneegunge.

The prison-

Tried before Mr. P. Taylor, Sessions Judge of West-Burd- o yas convic.

wan, on the 9th April, 1859.

ted of wilful

Remarks by the Sessions Judge.—The original eorrespondence murder on the

* Note from Mr, S. Wauchope,
Superintendent of Polico, Calcutta,
to the address of Mr., Alexander,
dated 24th February, 1859.

Letter of Mr. A. S. Wilson, De-
puty Magistrate of Burhee to the
address of Mr. Alexander, dated
23rd of February, 1859,

Note from Mr. Wauchope to tho
address of Mr. Alexander, dated
26th February, 1859.

January, 1859.

noted in the margin,* which is dyng declara-
with the record, shews that the '°7 ?if th,e ,de'
prisoner, being the son of a ﬁﬂtﬁeh wl?-y
native woman, who was not strong  cir-
joined to his father in wedlock, cumstantial

is not an European British sub- evidence, and
ject, in terms of the Advocate ('i""t‘;lm’"d to
General’s opinion forwarded to 3 statement
this Court with the Circular on oath by the
Order of Government Commis- deceased held

sioners No. 68, of the 29th not be alegal
doporition as

it was unsign-

The only direct evidence of the fact in this case, is contained ¢g and resord-
in the two depositions, on solemn declaration, given by the ed in the ab-
murdered man before, his death, which, though not signed, in sence of the
consequence of his having suddenly become too faint to hold a prisoner.

pen, have been fully proven by the witnesses named in the

+ Mr. II. W. Alexander, Assistant
Joint-Magistrato, sent for and cx-
amined by the Sessions Court. Lal
Mahomed Burkundaz, witness No.
16, and Juggernath Chatterjee, Head

mohurrir of the Assietaut Joiut- #depositions were written, and

VOL. IX,

Admitted,
margin.t to'wever,.ns a
The other witnesses named giﬁlr::gtcllx?lm:
in the margin} all heard the gistrate’s at-
decedsed say that the prisoner testution being
had shot him before his said "G4 . o bs
sufficient,

X
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1859.  Mugistrate, witness No 17. Two some of them heard the same
—;‘-l;vz%— of the writers of the ?eposxtnons. dictated by him, though they

3 . were unable to recollect all he
Cao of 1 .Mr. J. R. A. D’Cruz, witness said.

I‘!{EN‘“ Mr. H. A. Deofliolts, witncss  The first deposition written

LDWARD " .

Mugpay, Yo 18 . by Dulleeplol Lalla witness No.
: Shiddhanarain, witness No. 6. 15 (not examined by the Ses-

To render Sobha Singh, witness No. 23, sions Court, because he did

such a l;lcqlm:- * This witness wrote tho usual 1ob appear until the trial was
‘l"'i“’“ ‘:lml;sclt heading and mention of solemn nearly coacluded) Lal Maho-
I)Ic u:f °r1355 declaration, after Duleepldll aud med Burkundaz witness No.
deccased must the tl_iurkundaz had begun the de- 16, and Juggernath Chatterjec
Delieve himself POSIHOD- witness No. 17,% was to the
to bein danger following effect.

of impending ¢« §ymewhere about 10 o’clock, Mr. Murray came to me. My

death, but it - we . s
is nof, necosse. Servants were all there and saw (him). He salaamed to me

\ ) 1 ¢ Y
ry he should . and left me. Mo said, ¢ You
oxpress  his T From the effects of physic. have had much annoyance to-

§ don- . 7 ¥ N 1
2:;:0 lotf n!:;lv 1 Thore is a word illegible in day,t go to Sltbp.l 1 did so,
gor. 16 M3% this sontenco, but the meaning ap- and he went to sleep (too).}
from the na. Pears to be as stated, At about 1 o’clock, the Saheb
ture of the came back, and shooting me

wound and the with ball, or shot, ran away. I ran after him and saw that
attendant cir- Mr. Murray was running away, when. 1 got outside the door of

cumstances, S
o ess § Theso appear to be mere repe- my house, as soon as 1 got to

cannol be suo. titions written down by the stupidi- the door of it.§  Close by the
cessfully plea- ty of the scribe Dulleeplol, who godown (of the Post Office)
ded in mitiga- seems alslo to l]¥° put ]tl}em in the T fell down and began to call
tion of pumsh- Wrong place. From this sentence, out, ‘Soba Sing! Soba Singh I’
ment, unless it the witness Lall Mahomed Burkun- Afl;’er a littlea time or a,l';out

i daz began to write. .
;z“:i:;l‘ a8 t{: G three minutes, that person

prisoner inca- ¢3Me up to me and on his arrival took me up in his arms, and
pable of form- placed me upon his ckarpaee. After that Messrs. Deefholts and
ing an inten- D’Cruz, having come and seen me, the latter went for the
tion, and %0 Doctor, and the former began to converse with me. When the
;’;:;“d:f dzil: Chuprassees brought me to this place, those two Sahebs saw
beration or them do so. This evening, at about 8 o’clock, I was in Mr.
dosign. D’Crbz’s tent, with his wife and child and Mr. Deeflolts, when
The power the last named gentleman produced a picture (Daguerreotype)
of mitigation of his wife, which he shewed to us. Mr. Murray (prisoner)
2&::3“;?:{:: said, * Do you also have your picture taken.” Then I said to him,
Court by Reg. - Do you alao have yours taken.’ After that, I went away.
XIV.of 1810, Murray Suheb, subsequently, came to my house, and said, ¢ It
is not & capri- is past 10 o’clock, go to gleep, aud I am going home (to do so
cious power, {50’ A prostitute named Diljan, with whom that Saheb (pri-
E(‘;'i)“ Bl do. soner) was (or had been) intimate, was sleeping with me,
finod  priuci- Yesterday and this night, my Lervant Jankee brought her to

ples, and valid e, and while I was slecping with her, that Saheb (prisoner)
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secing her with me, shot me. Ie fired his gun (bundoog) twice.  1859.
(After that deponent said.) It appears §o me thab it must June 28,
have been a pistol, but I cannot say with eqrtainty whether it une &5
was a gun or a pistol. When he shot me, 1 saw the face of that  Oase of
Saheb (prisoner) distinchly. I cannot say for certain whether Eﬁ)ﬁizn
the woman, who was with me saw.that Saheb or not, but she  Mypuar.
was sleeping by me when the shots were fired, and when

1 was hit by the bullet she fled. Hopever, there was no one reasons must

. .. lse present ¥ My charpaee was be assigned for
* Here there is a repetition clse present y charp its  cxercise.

which need not be given. adjoining the door, and when o, Z5 o
that Sgheb (prisoner) jumped groun(tl):; wore
up after firing upon me, in consequence of its being a moonlight considered to
night, I saw him distinetly. The ball I received struck me in exist in thia
the stomach. I have been intimate with that woman (Diljan) case either f°‘;
for fifteen or twenty days.f On m'ﬁlglffg; Cor
t Here the hend of the witness the 13th instant, Mr. Murray g,l:.m: recom-
uNp(;)'ealrz’agiililg.gemath Chatterjee  ghid to me, ‘.Why do you havt: mendation to
connexion with that woman ?’ mercy.
1 Albuteh oos kee pas jaconga, I replied that she was a prosti-
are the words here. tute and that, such being the
case, I would certainly} have
connexion with her (if T liked). The Saheb then said ¢ Very
well,’ “never mind.” When that conversation took place, no one
but that Saheb (prisoner) and I was present.”
The 2nd deposition does not appear to have been necessary,
but the Assistant Joint-Magistrate thought so, and therefore
had the deceased re-sworn and re-examined, and his statements
written down again by the witness No. 17, who, it appears,
availed himself largely of the contents of the 1st deposition,
in preparing the rccord, for a greab portion of the latter is
textually the same as the former.
The only important differences are as follows.
1st. Where the deceased said, in his first deposition, that,
when the prisoner came to visit him about 10 o’clock, his servants
were present and saw (him), he observed, in his second, that
his servants had gone to sleep at that time (and conseqnently
could not have scen him). 2nd, where in the first deposition, the
deceased mentioned his going to sleep after Mr. Murray’s first
visit, the words “ it was then past 12 o’clock” were added in
deposition No. 2, and 8rd, the remarkable passage in the 1st
deposition about the deceased having recognized the prisoner
when he jumped up after having shot him, is omitted in deposi-
tion No. 2,
The discrepancy No. 1, probably arose from better recollection
on the part of the deceased, because dhe evidence of his scrvant
Jankee Kahar, witness No. 5, has shewn, that it wuas more
consonaut with fact than that which he first made., The
addition No. 2, does not appear to be of much consequence,
x 2
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though the woman Diljan, witness No. 20, has said that the
deceased and herse}f went to sleep at about 11 o’clock.

The omission Np. 3, might easily have been made by the
deeeased in his 2nd deposition out of mere forgetfulness, but
some portion of the evidence of the civil Assistant Surgeon, Dr.
Bow, witness No. 7, appears to confirm the truth of the state-
ment omitted.

One little eircmmstancg, viz. the necessity of a Colt’s revolver
being re-cocked, before it can be fired a second time, shews that
the deceased must have been very close to the murderer, when
he awoke and saw him. .

Circumstantial evidence—The circumstantial evidence was,

in substance, as follows.

The first witnesses who went up to the deeeased on hearing
him call out that he had becn shot, have been meuntioned above
in the margin. Mr. J.R. A. D'Cruz, No. 2, went to the lines
and brought Dr. Bow, witnes§ No. 7, who, finding that the
wounded man was likely to die very shortly, went with Mr.
D’Cruz, to bring the Assistant Joint-Magistrate who, on his
arrival at about 2 o’clock, took the depositions which have been
described above. Tt appears from that offieer’s statements that
Duleeplol, the first person who begun to take down the
deposition No. 1, wrote so badly that he called for another
penman whereupon the burkundauz, witness No. 16, presented
himself, and that, after that came the head mohurrir, witness
No. 17, who not only headed and completed deposition No. 1,
but also drew up No. 2, in the manner already described. Mr.
Alexander has stated before this Court, that the demeanour of
the deceased was as calm as could be expected under the
eircumstances, and that he appeared to be animated by no anger
agawst the prisoner. This lutter allegation is supported by Dr.
Bow, witness No. 7, but contravened by the witness No. 17,
Juggernath Chatterjee, head moburrir, who said that the
deceased was irritated against the prisoner, though his evidence
was given in a sufficiently clear and intelligent manner. The
wounded man expired, according to Mr. Assistant Joint-Magis-
trate’s account, at about half-past 4 o’clock on the morning of
the 16th February ; but immediately after his depositions had
been taken, that officer, with Dr. Bow, Mr. J. R. A, D’Cruz,
witness No. 2, Mr. Deefholts, witness No? 18, and others, went
to examine the house of the deeeased. The appearances inside
and outside thereof, were as follows.

The wverandak, which was an oper one, having a room
debouching into it on each side, was empty, and the door of the
inner chamber was open, with a jhamp* raised in front of if.
* Mat The bed upon which the deceased

purdah. . and Mussamut Diljan, witness
No. 20, had been sleeping when the fatal shot was fired, was
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just inside the door, on the left hand side, with the head and

pillows thereof away from it, towards the morth. About the -

middle of the semul cotton mattrass, but ajittle towards the
head of it, was a ball hole, out of which Mr. D’Cruz extracted
an entire conical bullet @No. 2,) of a navy size Colt’s revolver
pistol, quite clean and uninjured, except that it bore marks of
the rifling of the barrel, from which it had becn discharged.
At the same timne, Junkee Kahar, the servant of the deceased,
picked up, from the bed, a fragment of another bullet of a like
kind (No. 1,) of which the residual portion could not be dis-
covered. There was no blood in or arpund the ball-hole in the
mattrass, but some was found between the house of the deceased
and the post office, which are about forty yards asunder. No
trace of any third bullet was apparent any where. Just round
the corner of the house, to the left as you go out of the door,
where there is a small lane leading to the Bazar, and at about
six yards distance from the said‘door, was found a pair of shoes
of common black bazar lcather, tied with ribbon, the toes of
which were pointed to the south, as if the person who had
removed them from his feet had done so just before he stepped
cautiously, round to the door of the deceased’s house. 1 have
been unable to discover who first saw these shoes, but all the
witnesses who first went to the house in question, including the
Assistant Joint-Magistrate, the Civil Assistant Surgeon,
witness No. 7, Mr. Deefholts, wilness No. 18, Shiddhanarain,
witness No. 6, and J. R. A. D’Cruz witness No. 2, concur in
saying that they saw them in the place deseribed, and nearly
about the same time. These shoes fit the prisoner, for 1 saw
them put upon his feet myself, and had been sworn to by the
person who made them and sold them to him a few days before
the murder, viz. Agam Moochee, witness No. 14, as well as by
Mr. J. W, D’Cruz, a witness for the defence. Other witnesses
as Mr. C. S. Rose, No. 21, and Mr. Coello, No. 26, have also
said that they are like the shoes that the prisoner wore just
before, and at the time of the murder ; moreover, in his defence
before the Assistant Joint-Magistrate, the prisouer virtually
acknowledged that the said shoes were his, for he, at firat said
that some one might have taken his shoes away from hie place
and put them there and then tried to make out, by alleging
Joss of a pair of shoes bought from Agam Moochee, some time
before the murder ; that those found near the house of the
deceased must have been the said lost shoes, placed there by
the person who had made away with them.

The surgical portion of the evidence of Dr. Bow, witncss
No. 7, proves that the ball received lry the deceased must have
entered his body on the left side, low down, and came out on
his right, rather high up, andsthat, asit passed through his
small intestines, stomach and liver, he could not have cscaped
death therefrom.
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Tn the course of his said evidence, Dr. Bow observed, that the
skin round the ball hole on the left side, had the appearance of
being scorched, acircumstance which should be considered in
conjunction with the statement made by the deceased, in his
1st deposition 1 regard to the prisoner having jumped up (as
from a kueeling posture) after he had wounded him. Dr. Bow
also stated, in answer to questions put by this Court, that he
believed the entire bullep, No. 2, to be that which had passed
through the body of the deceased, before it entered the mattrass,
because he had found, by subsequent experiment, that a Colt’s
revolver slug fired at 3 mattrass of the same kind, from a
short distance, and without the intervention of any object
equivalent to a human body, would pass completely through it.
He also considered the cleanness of the said entire bullet to have
been caused by the abstersion thereof, by the skin, on making
its exit from the body of the deceased, as he had found to be
the case in experiments he had since made upon dogs.

Finally, Dr. Bow said, that he believed the fragment of a
bullet or slug (No. 1,) found at the same time with No. 2, to
be a portion of a similar conical slug, which had been cast in
the same mould with it. 1le based this opinion upon a tran:-
verse mould mark, which appeared upon both slugs, or bullets.

After the appearances at the house of the deceased had been
ascertained, the Assistant Joint-Magistrate went off, with Mr.
I>’Cruz, witness No. 2, and some of his Police officials, includ-
ing Kaloo Sheikh, witness No. 3, to apprchend the prisoner
at the Telegraph Office, which is not quite half a mile distant
from the Post Office, in a north-westerly direction of the side
of tlie Railway Grand Trunk junction road.

The party went to the Telegraph Office, because Mr. J. R. A,
D'Cruz stated that the prisoner would most likely be found
there. He was so found and duly apprehended, smelling of liquor,
and in an excited state, and unable to account for his shoes,
gocks (said, on oath, to be usually worn by him, by Mr. Coello,
witness No. 26,) and that (afterwards found in the empty tent
of Mr. Carter, a little to the south-west of the Post Office).

Au altercation ensued about the boots of Mr. Wright, witness
No. 24, which the prisoner took possession of without that
individual’s permission, when apprehended, which is not in fact,

of any consequence, though the prisoner his tried to make it so,

and which will be found fully detailed in the latter part of the
depositions of Messrs. Alexander, J. R. A. D’Cruz, witness
No. 2, and Mr. Wright, witness No. 24, above-named.

It was the prisoner’s object to make out that he wore the
boots of the last mentioned individual, the night before, i. e.,
at the time of the murder, but he has not at all succeeded in
doing so, and the shoes, found ngar the lhouse of the deceased,
just after it, have beert proven to be his by the unexceptionable
evidence before alluded to. '
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Rikab Allee, Chuprassee of the Tclegraph Office, witness No.
25, deposed that no one was in the room in which the prisoner -
was apprehended up to 11 o’clock, on the night of the murder,
because he had then looked into it and seen it empty.

Early the next mornink, after the prisoner had been placed
in custody at the thannah, Messrs. D?Cruz and Deefholts, wit-
nesses Nos. 2 and 18, when out for a walk, saw him there and
went to speak to him. Mr. D’Cruz has since affirmed, in his
deposition before the Assistant Joint-Magistrate, that he asked
him what he had done, and why he had shot the deceased, upon
which the prisoner said that there ®eresno eye-witnesses and
that it (the murder) could not be proven against him. Oun Mr.
Decfholts being questioned about this conversation, by this
Court, he says that it was he who asked the prisoner the above
questions, when he replied that he had not shot the deceased,
1le added that Mr. D’Cruz might have asked him the same
questions, and obtained the remnarkable answer above cited, as
he had more talk with the prisoner than himself, but that he
did not hear it given.

A short time after this, Messrs. D’Cruz and Deefholts busied
themselves in looking for the prisoner’s hat, in the Post Offico
compound, and not finding it, went to the tent of Mr.
Thomas Kiernander, witness No. 19, which was a short distance
to the south and west of that in which they resided, and found
him with a Mr. D’Guerra, therein. Mr. Deefholts asked Mr.
Kicrnander whether the prisoner had been with him the night
before, as he had heard talking in that direction, when ke alleged
that he had not. After this, Mr. D’Cruz, who had been giving
an aceount of the murder to Mr. D’Guerra, asked Mr.
Kiernander if he had a revolver, and where it was. He was
apparently vexed at the questions and said that he had no such
weapon, and that Mr. D’Cruz was a very funny man to ask
him for one, and asked him whether he thought that if he had
had such a weapon, he would have lent it to another for the
purpose of taking a man’s life, Hoe also wished to know who
Mr. Murray was. Here it is as well to mention that when
M. Kiernander subsequently, gave {ull depositions before the
Assistant Joint-Magistrate and this Court, in regatl to a
conversation which, the prisoner had with him in his tent, on
the night of the murder, he affirmed that he had told Mr.
D’Cruz of the said visit, when he and Mr. Deefholts came to
hin the morning after. A reference however, to the supple-
mentary depositions of Messrs. J. R. A. D’Cruz and H. W,
Maylark (witness No. 13,) taken by me on the 8th of April,
will distinctly shew that Mr. Kiefnander must have told a
falsehood in making the above averment, because he gave the
same denial of knowledge to Mr. Maylark on the 17th, that he
had given to Mr. Deefholts on the 16th of February, and there-
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after, stung Ly conscience apparently, made a clean breast of it

" to the former inditidual on the 20th, and had his deposition

taken by the Assigtant Joint- Mamstrnte on the 21st idem

After Mesers. D’Cruz and Decfholts lefs Mr. Kiernander, they
went to breakfast, during which it occsrred to Mr. D’Cruz that
he had seen a revolver pistol case in the room of Mr. Coello,

* Mr. Coello was abseat, with gltnes; ]No "(’3* , iuUthe Plost

absent wi flice (clo=e by. poun this,
a detachment at that time and .
returned on the 16th after hear- he wel'lt .WIt:h.Mr. ’Deefholts to
ing of the murder. the said individual’s room, and
calling his bearer, asked him
about it.  On the box or case being described, the man said he
had put it into the drawer of the desk, from which 1t was forth-
with taken out and examined. Ou its being opened, no pistol
was found in it, and there were marks on the right hand side of
it, in front, which plainly shewgd that it had been broken open,
The right hinge thereof was also in a fractured state. The
box was replaced in the desk from which it had been taken, and
Mr. D’Cruz began to get ready to go and inform the Magis-
trate. At this juncture, Mr. Deefholts walked to the desk
abovementioned and took up therefrom a piece of paper (No. 9,)
on one side of which was written a direction to the station-
master in his own hand-writing, and, on the other, the follow-
ing unfinished letter,

“ My dearest and beloved sister Harriet,

“T'his this the last time you will cver kere (sic) from me.
1 hope you will forgive me for not luviug written o you from
such a long time. 1 was quiet.. 2

Mr. I bmz it appears, was co ‘struck with this, that he
took the paper out of Mr. Deefholts’ hand before he had
finished reading it. Neither could recognize the hand-writing
of the unfinished letter, but both recollected that the paper on
which it appeared, formed the moiety of a note, which Mr,
Deefholts had written to the station-master at Mr. D’Cruz’s
dictation, about three packages which that witness cxpected
from Calcutta, and which note had been given to the prisoner
the night before, for presentation that morning, after the con-
versation about the Daguerreotype picture, mentioned in the
deposition of the deceased (to which both  Messrs. D’Cruz and
Deefholts have deposed) had taken place.

Both the said wituesses have affirmed that the contents of
the said note, to the station-master were to the best of their
recollection as follows.

¥ To the Station Master, Rancequnge.

«“S1r,—Please deliver to"Mr. Murray three packuges that will

come from Caleutta to my address, and oblige,
- “Yours (aithfully,
“J. R. A, D’CRUZ.”
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Tt is convenient to mention, here, that the prisoner was scen
by Degumber Puttronuvees, witness No. 9,40 tear up, chew
and spit out, the 2nd half of the above note (fragments
No. 10,) while sitting in the verandak of thd Assistant Joint-
Magistrate’s cutcherry, pn the 16th or 17th of Iebruary, and
that Mr. Deefholts, witness No. 18,, has sworn to the words
“three,’ * the,” the letters “ utta,” being a portion of the word
“ Calcutta,” and the letters “ge’ being- to all appearance the
last syllable of the word “ Raneegungé,”’ found upon the said
fragments as being in his hand-writing.

On the 16th of February, the Assjstant Joint-Magistrate
ascertained that the prisoner had beén (frink‘iug brandy at the
Raneegunge lotel shortly before the murder. The depositions
of Mr. C. 8. Rose, son of the Hotel-keeper, No. 21, shows that he
took brandy twice, with some interval of time between ; that he
came at about a quarter to 9 o’clock and went away at about
25 minutes to 11; that he talke® in his usual manner; that he
had shoes upon his feet very like those (No. 6) which were
found near the house of the deceased ; and that he went away
quite sober.

The depositions of Lungutram Belra of the Hotel, witness
No. 22, prove that the prisoner afterwards came to him at
about hall-past eleven, and took another glass of brandy, and
lighting his pipe went away. The same witness has also said that
he did not, at that time, see any pistol in the prisoner’s pos-
session.

On the 17th of February arrived Mr. H. W. Maylark, wit-
ness No. 18, who, after questioning Mr. T. Kiernander as before
mentioned, deposed that he had made over the pistol, No. 11,
in its case, No. 8, to Mr. Coello, witness No. 26, on the occa-
sion of his going down to Calcutta, some time before the mur-
der; that it was at that time loaded with five conical slugs and
one round bullet ; that he warned Mr. Coello of this; and that
there were other persons present at the time, whose names he
did not recollect, as he was hurried and anxious to be in time
for the train.  The same witness, in answer to questions put by
this Court, identitied the entire bullet (No. 2) as, to all appear-
ance, one of those belonging to his =a1d pistol, but stated that
he could not be certain about the fragment No. 1; that he in-
variably put one roind bullet into his pistol, when loading all
the chambers thereof, and that he, sometimes, used certain
smaller slugs, which were in the case, with paper wrapped
round them, to prevent their falling out of the chambers. He
also produced the key of the pistol case with which he locked
and reopened it before me, and observed that one hinge thereof
was in a fractured state, when he made over the said case to
Mr. Coello. The last named gndividual supported the above
evidence, but did not recollect hearing Mr. Maylark say, that
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the pistol was loaded when he gave it to lim. He also swore
that no one but ¢he prisoner and himself was present when the
pistol case was mpde over ; that the latter was heavy as if it
had the pistol init; that he had tried to open it on a cer-
tain occasion, and could not; that the uunfinished letter upon
the half note, No. 9, was in the prisoner’s hand-writing which
he had often seen ; that the shoes (No. 6) were very like those
that he had latterly seep upon the prisoner’s feet ; and that the
latter was in the habit of wearing stockings (as before mention-
ed).

On the 20th February, (Sunday) the pistol No. 11 was given
up to the Assistant Joint-Magistrate by the witness Abhoy
Napit No. 10, and the Nazir Gunesh Lall Miser (sent for and
examined by the Sessions Court). The witness No. 10, subse-
quently pointed out the place where he found it to the native
Deputy Magistrate, Kantee Chunder Chatterjee, as shewn in
the small map drawn up by that officer, which is with the re-
cord. Perusal of the above witness’s depositions before the
Assistant Joint-Magistrate and this Court, will shew, that he
first mentioned another place, viz, a refuse heap outside the
house of a mookhtear named Sreeram Bhuggut, who lives in a
very short distance {from the Nazir, and very far north of the
true locality of the discovery of the pistol, but that he, pretty
evidently, did so at the suggestion of that functionary, who was
anxious to conceal the fact, that he had a concubine, whom the
witness had been taking home to her house in the immediate
vicinity of the true locality. Perusal of the deposition of the
same witness, in conjunction with those of Heeroolall Samunto,
and Rambisto Chatterjee, Nos. 11 and 12, will also show that
the pistol was, in fact, found by Abhoy on the previous Thurs-
day ; that it had been made over, for a prospective consideration,
to Heeroolall, who showed it to Rammbisto, who, as it was cock-
ed, accidentally discharged one barrel in handling it; and that
it was not presented to the Nazir, until Heeroolall had from
fear and inability to understand its management returned it to
Abhoy.

As the Nazir Gunesh Lall, when examined by this Court,
acknoyledged that he had a concubine living very near the
place pointed out by Abhoy to the Deputy Magistrate, and
no other was indicated by the said witnesi to that officer, there
can be no reasonable doubt of the pistol having actually been
found there.

The road of the side by which it was found was the 2ud
Bazar road running in a northerly direction, from a little
distance to the west of the Post Office (se¢ map) and, to arrive
at that place, a small connecting road had to be traversed.

Musst. Diljan, witgess No. 2@, lives by the side of the said
2nd road ; soms little distance to the south of where the pistol
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was found, and the said road debouches into the Grand Trunk

junction ditto, still further routh, which lcalls to the 'I'elegraph -

Office, about quarter of a mile north-west.

The second road leads, in a northerly direction, to the Than-
nah, Police Chowkee, arfd the houses of the Nazir and Sreeram
Bhuegut Mookhtear. *

The deposition of the Assistant Joint-Magistrate proves that
the prisoner’s felt helinet hat (No. 14) sworn to by various
witnesses, was found in an empty tent of Mr. Train Master
Carter, which stood in the same line with that of Mr. Kiernan-
der, witness No 14, on the extreme vergecof the Grand Trunk
Road, east of the l1st Buzar road, which runs towards the
north from very near it

It is econvenient to wention here that the tent of Messrs.
J. R. A. D’Cruz and Deefholts was to the south of the 1'ost
Office, at about the distance qf twenty-eight feet from it, and
s0 exactly behind it that the house of the deceased, which is
about forty yards to the north thereof could not be secu there-
from ; that the tent of Mr. ''homas Kiernander was about
thirty-nine feet south-west of that of Messrs. D'Cruz and
Deefholts, and that of Mr. Carter about thirteen feet to the
westward of the latter. "The hotel is about one hundred yards
to the cast of the Po~t Office, and was, at that time, most
quickly reached from the latter, through an opening which had
been broken in ths railing of the compound, at the south-eastern

.. corner thereol *

* Bee dopositions of Mossra, Four barrels or Chambers of
Deefholts and Kicrnander before the pistol (No. 11.) had bee
tho Sessions Court. e pisto (‘, 0. ») had been

discharged, for they had been
black with powder. Three shots had evidently (from a pecu-
liarity in the construction of the weapon, by which the cylinder
cannot be turned backwards at half cock)~ been fired consecu-
tively, and one (that, apparently, accidentally discharged by
the witness Rambisto) had, as clearly, been fired after the
pistol had been half cocked, and the eylinder thereof turned
wholly round, one or more times, possibly by the persou who
fired the three shots, but more probably by the wilnesses
Abhoy, and Heeroolall, before Rambisto took it into Ias hand
and that because thgre still remained two conical slugs in the
pistol, one on each side of the 4th ball discharged. Oue
conical slug, like those still in the pistol, is still in the case,
and exactly fits the chambers of the weapon.

The construction of the pistol with the above particulars, and
the necessity of its being cocked every time it is fired, were
carefully explained to the law offices’, as will appear in his futwa,

On the 26th February, as before stated, Mr. T. Kiernander
witness No. 19, being pricked® by his conscience, came forward
and his deposition, taken on the 21st and repeated before tho
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Sessions court, set forth that on the night of the murder,

* between the hoars 6f 11 and 12, as nearly as deponent could

guess, the prisonericame into his tent, smoking the pipe No.
15, which was left there by him and produced by deponent;
that he was so tipsy that he fell repeatbdly from a chair which
he took ; that he had a loaded and capped revolver thrust between
his shirt and pantaloons, on his right side ; that he asked for
food and got it; that he complained of his step-mother, as
keeping him away from his father’s house and preventing his
advancement ; that he said he would either shoot himself, or
o some bloody nigger that night*
. * These two words only appear jp consequence ; that Mr. Coello
g‘o:’l]:: doposition given beforo this 5, others had hurt his feelings
' about a woman; and that the
deceased had deprived him of her ; that he bore them, however,
no malice and had visited the dgceased at 10 o’clock, and been
very fricndly with him. 'T'he said witness further stated, that
the prisoner read him a letter which he had received from Mr.
Coello, and particularly one pasgage thereof, viz. ¢ Damn me!
if you are indifferent to me I can be the same,’ which he
considered insulting and about which he asked his opinion ; that
the deponent, to pacify him, said that he did not think that it
was insulling ; that he besought him not to kill himself, nor
any one clse, and that prisoner affected to muke a joke of what
he had said, in that regard, and notwithstanding the deponent’s
endeavours to get him to remain and sleep in his tent or that
of Carter, persisted in going off (as he said) to the Telegraph
Office. 1t is also shewn by this witness’s depositions that he
never got out of his bed during the whole time prisoner was
with him, and that, although about twenty minutes after his
departure, he heard three successive shots fired, and some one
call out *“ Sobha Singh!” “ Sobha Singh!” “ I am shot by Mr.
Murray.” He never attempted to goand see what was the
matter, but quietly lighted a cigar and after discuesing the same,
went to sleep.

The above witness has, moreover, stated in his deposition
before this Court, in answer to a question, that he heaid the
prisoner say that his sister Mrs. Scott’s name was Harriet.

The witnesses named in the margint, all testified to the

simultaneous intimacy of the

&M}' ‘:) Bil A. D’Cruz, prisoner and deceased with Musst,
M. T Kiernondor Diljan. Most of thein said that
Mussamut Diljun., there appeared to be no bad

bloed between them about it,

but one of them, viz, J. R A. D’Cruz, mentioned,} that the

. . prisoner had once observed that

M§ .]:::::: tho Assistant Joint-  }oc gid not like the deceased

B ’ much, because he had taken the
said woman away from himn.
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All of them agreed in allowing that Musst. Diljan wasa
common prostitute, and would go to auy one, dnd some ackunow-
ledged, in answer to questions put to them by,the prisoner, that
they had seen her in company of both prisoner and deceased, at
the same time, and that the latter had even offered his services
to procure her for the prisoner wheneter he wished. Mr. Coello
said that he had made the prisoner promise to give up visiting
the said woman, and once driven her fabher away from the Post
Office, when he had come to call the prisoner, with a whip.

Musst. Diljan herself alleged, that she had latterly given up
the prisoner for the deceased, and. that the former had often
reproached her for not coming with him when he wished it,
though he did not openly object to her going with whoever
paid her, the deceased included.

She further stated that the prisoner had once almost foreed
her to go to him at the Post Olficg, by threats of bringing Euro-
pean Soldiers to give her a shaking, &c., and that he had want-
ed her to go to him on the very night of the murder.

She acknowledged that she was sleeping with the deccased
when he was shot, but denied having heard the firing, or scen
the prisoner. This she endeavoured to account for by alleging,
that she had wrapped up her head in clothes, aud was fast
asleep at the time. She, nevertheless, affirmed that she had
gone out of the door with, or just behind, the deceased when he
pursued the person who shot him, but that she saw no one fly-
ing before him.,

The witness Jankee Kahar No. 5, who was servant to the
deceascd, stated that he took the woman Diljan to him at about
9 o’clock ; that the prisoner eame up to hin, as he was washing
his hands about half way between the house of the deceased,
and the Post Office, at about 10 o’clock, and asked him whether
his master was asleep, and, that, upon his telling him that he was,
he went back again to the latter place, and that he (depounent)
retired to rest shortly afterwards.

The witness Roopun Mehter, No. 81, deposed to the finding
of the prisoner’s old boots (No. 12) in an unfinished room at the
Telegraph Office, and witness No. 8, Shebuk Singh Chowkeedar,
to the finding of the pistol case, No. 8, in Mr. Coello’s*room,
at the Post Office, by,the darogah.

The main foujdaree depositions of all the European and Eu-
rasian witnesses, which were written in English, were the same
as those which they have given in the same language before
this Court, but they contained a great many answers to ques-
tions put.by the Assistant Joint Magistrate and the prisouer,
which have not been repeated by me.

The foujdaree depositions of the native witnesses were also,
on the whole, in accordance wlth those which they have given
before this court.
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European, Eurasians, and Natives, have all sworn that they
actually gave the 'said previous depositions, and those who saw
the articles from Nos. 1 to

M
* No 1, Fragment of bullet. 15,% at that time, have re-
» 2, Whole bullet. cognised them as the sume
» 8, Mattrass. ¢ here. The inquest has also
» 4, Pillow. bLeen duly sworn to by the

» B, Chudder of deceased. ce 1y swol Y

» 6, Shoes of prisoner. ¢ appropriate witnesses.

» 75 Another pair made by Agam The prisoner’s defence, be-
Moochee, sent for compa- fore the Assistant Joint Ma-

rison. gistrate, acknowledged that

» g‘gﬁ}oyl]g:‘:.e' he was amorously acquaint-

> 10, Fragments of other Lalf of ed with Musst. Diljan; that

ditto. the deceased stood in a simi-

» 11, Pistol. . lar position towards her;
»» 12, Pair of old half-boots of Pri-  that he was in the tent of
13 Bo;"g:';;risoner‘ Messrs. D’Cruz and Deel-
> 14, Hat of prisoner. holts on the night of the
sy 15, Pipe of prisoner. murder, and there received a

note, written by the latter,
for presentation to the station master about the packages ex-
pected by the former ; that he afterwards went to see the de-
ceased at his own house at 10 o’clock; that he was at the
hotel, where he drank brandy ; and that from thence, he went
to Mr. Kiernander’s tent, and after that, to the Telegraph Office
where he was apprehended. He also (as before stated) virtu-
ally acknowledged that the shoes which were found close to the
house of the deceased were his, and had been bought by him
from Agam Moochee, witness No. 14.

He denied that he had any quarrel with the deceased, about
Diljan, and affirmed that it was quite improbable that he should
have shot him on her account, as he (deceased) had himself
offered to procure her for him ; that, when he was in the tent
of Messrs. D’Cruz and Decfholts, the deceased had told him
that he was going away next morning to Kotaldeeh, to meet
his newly married wife, and mother ; that he had, for sometime,
left off visiting Diljan, in consequence of a promise not to do
so that he had made to Mr. Coello ; that he found the deceased
aloue when he went to see him at 10 ojclock ; that he went
direct fo Mr. Kiernander’s tent from the Hotel ; that he must
have dropped the note which Mr. D’Cruz had given him for
the station master in Mr. Coello’s room, when he took his
handkerchief out of his coat pocket; that the unfinished letter
on the back of the moiety thereof (No.9,) found in, the said
room, was not written ‘by him, though the hand-writing re-
sembled his & very little ; that the torn fragments (No. 10) were
those of a Lit of foolscap paper,‘about six inches long and four
broad, baving something written upon it in Mr, Deefholts’ hand,
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which he had picked up in the Post Office compound ; that he
tore up and attempted to destroy, and threw hway the same in
the verandah of the Cutcherry because he had written some inde-
cent poetry upon the back thercof; that Mr. Kiernander’s de-
position was a made up sbory, and intrinsically improbable, for
reasons given ; that, if he had shot tite deceased, Musst. Diljan
who was sleeping with him at the time must have seen him;
that some body else might have put his,shoes where they were
found ; that @e had never seen the pistol (No. 11) before ; that
he was wearing his old boots (No. 12) when the murder took
place; and that he was so much intoxicated that night that he
was unable to remember where he had put his socks and hat.

The prisoner’s defence, before this Court, makes the same
admissions as were made by him before the Assistant Joint
Magistrate, with the exception of the virtual one in regard to
the shoes (No. 6), but repeats the allegation of his having
lost a pair a few days before the murder. He also repeats
all the exculpatory averments which he advanced before
with amplifications, and {urther states that it was after
eight when the deceased left the tent of Messrs. D’Cruz and
Deefholts ; that when he went over to him at 10 o’clock, he
found his servant slumbering in a palkee gharry and asked him
whether deceased was sleep ; that on the said servant saying he
was, he (prisoner) went and awoke him, and had some conversa-
tion with him after which he told him to go to rest as he had
been much troubled by his medicine, and left him ; that he was
alone at that time; and that he (prisoner) could not have
asked Musst. Diljan to visit him on the night of the murder
because she was then suffering from discase.®

All the rest of the defence ismere special ploading, based

. . upon certain probabilities which,
Dili This denied by Musst. ¢},ough it shows considerable

iljan. s

acuteness and appreciation of the

difticulties of his position on the part of the prisoner, is of no
real force, when opposed to the very consistent evidence that
has been brought against him.

The witnesses for the defence named in the margin,t say

, nothing that can exculpate the
No. gg’ 'kx"o?}?ﬁ’; prisoner, but No. 83, who is the
44, Mr. L. Rebeiro. father of Musst. Diljan, affirms

that his daughter preferred the
deceased to the prisoner becanse he paid her more generously.
The futwa of the law officer finds the prisoner guilty of the
crime charged against him bu zuni ghalib, or on violent pre-
sumption, and declares him liable ®to seasuf (or the most
severe punishment, including death) at the discretion of the
Hakim. d

In this verdict I generally concur, though I consider the
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proof advanced by the prosecution to be full and legal. No
1mportant exceptibn can be taken to the depositions of any of
the witnesses, bug Mr. T'. Kiernander and Musst. Diljan.,

With regard to the first individual, it is necessary to observe,
that although he has made four false estatements, viz., one to
Mr. Deefholts, one to Mrs Maylark, and two to me, there can
be little doubt of the truth of all-that he has said, on oath,
in regard to what haypened when Mr. Murray visited him in
his tent on the night of the murder, for the follow@ag reasons.

lst. Because the said statewents contain particulars that
could hardly have bgen suvented by the witness, viz. tho letter
of Mr. Uoello; the prisoner’s observations about his family, and
request that he could inform them, if anything happened to
him that night ; the mention of his sistcr Harriet Scott (see
unfinished letter, No. 9;) the complaints made by the prisoner
of his step-mother, &e. .

It is true that Mr. Coello has denied knowledge of any such
letter as that above alluded to, but I see reason to suspect that
the said denial was made, either because the document was an
objectionable one, and not likely to turn up, or because the
witness, who was notoriously the prisoner’s intimate acquaiut-
ance, wished to help him, as far as he could.

2nd. Because the prisoner’s request that Mr., Kiernander
would inform his family, if any thing were to happen to him
that night, was, clearly, substituted for the unfinished letter
written by the prisoner upon the half note, No. 9.

8rd. Because the said witness affirmed that the prisoner
entered his tent smoking a pipe and in a state of inebricty,
which averments are supported by the depositions of Mr. C.
Rose and Lungutram Kahar, his servant, and the production of
of the pipe, by the witness, and

4zh.” Because if the prisoner had not had the loaded and
capped pistol with him on the occasion in question, and threat-
ened to slay a nigger with it, Mr. Kiernander would never, in
my estimation, have been forced by his conscience to go and
tell Mr. Maylark, nearly all that he has since stated, particularly
as he must have seen, that such a course would cause his
primary falsehood to appear.

With regard to Musst. Diljan’s denial of having heard the
pistol shots, or seen the prisoner, when she went out after the
deceased, I would observe that the falsehood thereof is palpable,
No wrapping of cloths could ever have prevented her from hear-
ing the violent detonations of the revolver, the most loud spoken
of all pistols, ss those who are acquainted with it can testify ;
and if, as she says, she® got out of the door nearly at the
same time with the deceased, she must, in the bright moonlight
there was at the time,*have seentand recognized the prisoner, if
the deceased was able to do so. Again, if she did not hear the
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pistol fired, and only got up to go out when she was aware that
the deceased had risen, she could not have gbt out of the house
at the same time with the deceased, as she affirms,

This witness was evidently determined to’save the prisoner
if she could, when shemade the statements above discredited,
but the rest of her evidence appearssto be worthy of belief.

On the whole, I am constrained to say that the circum-
stantial evidence alone, with or withou} that of Mr. Kiernander,
would be .cient for the conviction of the prisoner; but that,
taken in conjunction with the depositions given by the deceased
before he died, it forms a compact mase of full legal proof of his
having committed the capital offence, of which he stauds
accused, from which he can in no wise escape.

Tho collective evidence indicates that the movements aud
acts of the prisoner must have been nearly, as follows :—

After the conversation in the tent of Messrs. ID’Cruz and
Deelholts, and the receipt of the note to the station master,
at about ¢ past 8, he must have gone to the hotel and staid
there till about § past 10. lle must then have returned to the
Post Office and thence proceeded towards the house of the
deceased, and, meeting the witness Jankee Kahar, asked whether
his master was asleep. Though that witness has said before
this Court, that the prisoner returned to the Post Office, he
must have come back therclrom, shortly afterwards, and visited
the deceased, with whom (if the said witness has spoken traly)
must have been Musst. Diljan.  Subsequently, he must have
returned to the Hotel, and, after taking another glass of brandy
and lighting his pipe, gone to Mr. Coello’s room at the Post
Office, possessed himself of the pistol, which he knew to be
loaded and capped, and attempted to write the letter to his
sister found upon the half-note (No. 9), which probably from
insufficient light, he was unable to finish. He must then have
thrust the pistol under his waist band, and gone, still smoking,
and, by that time, nearly intoxicated, into the tent of Mr.
Kiernander. It must then have been past 12 o’clock. The
conversation which took placo between the prisoner and the
above witness must have lasted till near one, when he must
have gone over to the house of the deceased, placed hjs shoes
in the lane where they were found, crept stealthily round to the
door of the inner chamber, knelt or stooped down to make sure
of killing the deceased on the spot, and discharged the pistol
into him when almost close to his body. Both the deceased
and the woman Diljan nust have jumped up, upon which the
prisoner, must have done the same, and fired again and again
while he was being pursued by tte deceased. The 2nd shot
was probably let off in the house, as a fragment of the bullet
discharged was found there, and the 3rd, outside, because no
trace of any third bullet was discoverable ; indeed, it very
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possibly went over the house of tho deceased altogether, as
revolvers are always apt, from the stiffness of their triggers, to
cant up their muzzles, when fired hastily and held loosely.
The prisoner prevented, by the unexpected closeness and
vigour of the pursuit of the deceased, ¢from turning into the
lane to get his shoes, was obliged, it would appear, to run past
the Post Office, and into Mr. Carter’s empty tent, where he
took off and put down hig hat. After panting and_thinking a
short time there he no doubt remembered that he {st get rid
of the pistol, and forgetting his hat, went down into the Trunk

toad, turned up the firstr bazar road that he came to, ran or
walked up it in his socks, as far as the small cross road that led
to the next parallel bazar road, passed over by the said road,
threw the pistol down on the other side to his right, and then
running south to the Junction Trunk Road, went on to the
"Telegraph Otfice, where, after secreting his worn and dirtied
socks, he threw himself upon the charpoy, from which he was
taken by the Assistant Joint Magistrate. The other half of
the note to the station master he kept and had forgotten it,
until he found it in his pocket, on the 16th or 17th, while
sitting in the verandah of the Joint Magistrate’s Cutcherry,
when the dangerous nature of its conteuts of course struck him,
and he therefore at once attempted to destroy it.

It will be seen that, in the above synopsis, I have slightly
adjusted and corrected the time of the several main occurrences,
but I considered myself quite entitled to do so, because not one
of the witnesses appears to have looked at any watch or clock
except perhaps Mr. C. Rose of the hotel ; there was no public
guntak or gong near ; and the only thing to mark any single
hour was the departure of the Mail Train from the neigh-
bouring Railway Station at } past 11 o’clock.

The Court will perceive that thereis a public letter, addressed
by the prisoner to a Mr, Harrigan of the Electric Telegraph
Department, which was taken out of his box in Court by him-
sell, put up with the half-note (No. 9), for comparison of the
hand writing thereof with that of the unfinished letter, found
on the back of the said balf-note.

The.fragments of the other half of the note in question
(No. 10) are also with the record.

On oareful weighment of all that has been stated, it is my
painful duty to convict the prisoner of willul murder, and to
recornmend that he be punished capitally. He is a fine young
half caste man, of good iutellect, and I naturally feel much
distressed at his unhappy fate, but I can find no cireymstance
of extenuation in the case, that would bear me out in recom-
mending him to mercy. I believe that he committed the mur-
der, not entirely in consequence~of the jealousy he felt towards
the deceased, but, partly, out of a desperate desire to be removed



CASES IN THE NIZAMUT ADAWLUT. 163

however violently, from the life which he was leading at the

time. He evidently thought that he wbuld escape capital

punishment, and only be transported, if he succeeded in killing
the deceased dead, on the spot, without thé cognizance of any
eyc-witnesses. .

I do not believe that he was, fo any extent, intoxicated,
when he did the deed, for it is evident that he could plan,
write, make arrangements, and run fgst enough to escape from
the deceased, and moreover, manage to reach the roomn of the
Telegraph Office, in which he was found, without awakening
any one there. TR

P. 8.—The delay which has taken place in the transmission
of the record, is attributable to the necessity of having the
Oordoo Translation of the Foujdaree record made at Raneegunge.
It was sent from this Court on the 14ith ultimo and was not
returned until this day. The translations made in this Court
were completed on the 14th Indtant.

2ud. P. 8. —Mr. Wauchope must, it appears, have ascertained
that the prisoner was not an Kuropean British subjeet, froin
his father, or himself, and the prisoncr has not made any
declaration,

Remarks by the Nizamut Adewlut.—(Present ; Messrs. E. A.
Samuells and H. V. Bayley.)

This case has been postponed in order to enable the prisoner
to obtain the assistance of Counsel, and he has now had the
advantage of being ably defended by Mr. Longueville Clarke and
Mr. William Money of the Supreme Court bar.

The facts of the casc as they appear on the record ave as
follows :—

The prisoner, Henry Edward Murray, was an artificer in the
Telegraph Department and has been employed since November,
or December last in the neighbourhood of Raneegunge. He
had no fized residence there, it would seem, but usually lived
when in the station with a Mr. Coello, a sub-inspector of mail
carts, who occupied a room in the Post Office.

The deceased Muddun Mohun Lal, a native of Etawah in the
Upper Provinces, was a sub-overseer in the Post Office depart-
ment, and occupied a small house about 40 yards from the
Post Oftice.

He and Murray appear to have become intimate in the month
of January last. Murray had made the acquaintance at
Burhee of a prostitute, name Diljan, and renewed his connec-
tion with her at Rancegunge ; but towards the end of January
or beginning of February, she appears to have attached herself
to Muddun Mohun Lal, who, it is stated, paid her better than
Murray. Murray, she says, did not forbid her to associate
with Muddun Mohlun but de reproached her for abandon.
ing him; and Mr. D’Cruz deposes that Murgay told him he
. z2 ,
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did notl “much like”” Muddun Mohun for having deprived him
of the woman. On the 13th of February, Murray asked
Muddun Mohun, according to the dying declaration of the
latter, why he went with the woman; but on his replying
that she was a common prostitute, andehe should of course go
with her if he pleased, Mumray seemed satisfied and said “ Very
good, it is of no consequence.”” Muddun Mohun, however, it
appears, was so far from feeling any jealousy with regard to
Murray’s former connection with the wirl, or from-* wishing to
keep her to himself, that lie invited Murray to his liouse when
Diljan was there, a.n(l offered to procure her for him whenever
he wanted her.

On the morning of the 15th, Murray, who had accompanied
Coello the preceding evening, as fur as Futtehpore, on the I'runk
Roud, returned to Raneegunge, and at 9 A. M. went to the Tele-
gmph Office to ascertain il there was any work for him.  He
remained there till 12, How' he occupied himself during the
remaiuder of the day does not appear (urther, than that Tt is
stated by Diljan that he scnt her a message to meet him that
night, which she refused to do. In the evening he met Mr.
J. R. D’Cruz, a Post Officc Train Master, and accowpanied
him to the Railway station and thence to D’Cruz’s tent, where
1’Cruz, Murray, and a T'rain Master of the name of Deetholts
dined toget.llel After dinner, Muddun Mohun Lal, came in
to pay Mr. D’Cruz’s salary, and sat down with the party.
Murray and he appear to have conversed on various subjects
in a {riendly way, and in reply to a remark of Muddun Mohun
that he was going up the road next day, but would see Murray
before he left, the latter offered to go and see him that night
to which Muddun Mohun replied that he would be very wel-
come. About 8 o’clock, Muddun Mohun took his departure,
Mr. D’Cruz, then asked Murray to receive some packages for
him at the Railway station next day, and Mr. Deefholts at
D’Cruz’s request wrote a note to the station master, requesting
him to deliver to Murray ¢hree packages which lLe expected
from Calcutta. This note he delivered to Murray, who left
the tent about g-p.»st 8or}to.

The ¢ents of D’Cruz and Dcefholts were pitched immedi-
ately to the south of the Post Office. To the South-West of
these was one tent occupied by a Mr. Kiernander, and to the
West of that again close to the Government road an empty tent
belonging to a Mr. Carter, all these tents were in the Post
Office compound close to each other. About 40 yards to the
north of the Post Ollice was a small cutcha-house ocoupied by
Muddun Mohun Lal. Immediately to the North-West, is the
bazar in which Diljan lived, to which a narrow path or lane
leads from Muddun Mohun’s howse, and to the north of this
again, about half a mile distant fiom the Post Office is the Electric
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‘Telegraph Office, which may be reached either by the Govern-

ment road leading from the Railway statidn to the Trunk*

roud, or by a branch road from the Bazar. ‘1he Railway Hotel
is about 100 yards, east of the Post Office, and there is a direct
communication between the two by a gap in the fence,

It is not certain whether the prisoner, on leaving D’Cruz’s tent,
went direct to the Hotel or visited Muddun Mohun first. With
the exception of Mr. Rose, all the witnesses speak conjecturally
as to time. Mr. Rose says that the prisoner came to the Hotel
between 4-past 8 and 9 and remained there till 20 minutes to
11, that he drank while there, a botile gf lemonade with a
glass of brandy in it, and had a second glass of brandy belore
he left. He talked in his usual manner upon indifferent sub-
jeets and was quite sober when he went away.

Muddun Mohun Lal says in his dying declaration, that the
prisoner came to him about 10, and, with reference to his
having taken medicine, recommended him to go to slecp as it
was past 10. The conversation would appear only to have lasted
a few minutes. Muddun Mohun does not ray distinetly whe-
ther Diljan was there at this time or not.

The prisoner himself says that he went to Muddun Mohun
about 10 ; that he woke up Muddun Mohun’s servant, Jankec
Kuhar, and then woke his master, sat down and had some cou-
versation with him, after which, learning that he had taken
medicine and felt weak, he left him with the remark that he
had better go to sleep. He declares that Muddun Mohun was
then alone.

Jankee Kuhar says that he brought the woman, Diljan, to
Muddun Mohun about 9, and that about 10 the prisoner came
to him, while he was washing his hands after cating, and asked
if his master was asleep ; but that on his replying that he was,
he turned back and went towards the Post Office.

Diljan says that Jankee Kuhar came [or her about 10, and
that about 11 she and Muddun Mohun went to sleep together.
She does not mention baving scen Murray.

Now it is certain that at 10,the hour which the prisoner, the de-
ceased, and the witness, Jankee, bave all fixed upon is that of this
visit : the prisoner was in the Hotel conversing with Mr. G'harles
Rose. His visit to Muddun Mohun must then either bave been
before 4 to 9 or after 20 minutes to 11. 1f it took place at the
former hour, he must have found Muddun Mohun as he says
alone. 1f at } to 11, it seems equally clear, that he must have
observed the presence of Diljan ; for Jankee had brought her
a considerable time before Murray accosted him, and the room
in which Muddun Mohun slept is ae small one. 1f the visit
was paid before } to 9, Jankee’s evidence which is in the main
corroborated by the prisoner’s statement, must refer to a second
attempt of Murray’s to sce the deceased. Oy the whole the
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probabilities are, we think, in favor of the visit having been

- made after the prisoner left the Ilotel. It is quite possible,
that he may have turned back at first, as stated by Jankee, on
hearing that Muddun Mohun was asleep, and that he may
afterwards have changed his mind, and entered the house with-
out being perceived by Jankee.

The interview from the account given of it, both by the pri-
soner and Muddun Mohyn, must have been over before 11. T'herce
is nothing to shew what became of tho prisoner during the
succeeding half hour. About half-past 11, he returned to the
Hotel, woke up tlje hause-bearer, Lungutram, and obtained a
glass of Lrandy. IIe thenlit his pipe and went away apparently
quite sober. Thebearer observed nothing particular in his
manner.

The next direct evidence we have of his movements is that
of Mr. Kiernander, which, if it isto be believed, is of great
importance. He says that €he prisoner came to his tent be-
tween 11 and 12 but as he had been asleep and had no mecans
of learning the true time, this must be taken as a mcre conjec-
ture. Irom the particulars which he gives of the interview,
and the time which elapsed between the departure of the pri-
soner and the discharge of the fatal shots, which he speaks to,
it is evident, we think, that the visit to Kiernander's tent must
have been between 12 and 1 and probably nearer 1 than 12,

Kiernander states, that the prisoner appeared when he entered
his tent to be in liquor and tumbled off his chair once or twice.
He had some food when in the tent and might have taken a
little brandy, which remaiued in the bottle on the table; but
Kiernander did not see him do so. Ie had a Colt’s revolver
thrust into the waistband of his trowsers and laid it on the
table when he sat down to his supper. Kiernander took it up and
cxamined it, and particularly noticed some mottled marks upon
it. The prisoner talked in an excited manucr, entered into his
family history to Kiernander, though it would seem that he
had no previous acquaintance with him ; particularly entioned
his sister, Harriet, and begged Kiernander to write to her and
to his father if he got into trouble or destroyed himself, lle
said he would shoot himself on account of his troublos and
misfortunes, and subsequently declared that he would shoot
“some bloody nigger.” In the Sessiont Court. Kiernander
adds, the words “that night,”” but they do not appear in bis
first deposition before the Magistrate. He spoke of D’Crusz,
Decfholts and Muddun Mohun and said, that they had injured
him in his feclings about a woman, but added that he bore
them no grudge. He said he had seen Muddun Moliun about
10, (in Kicrnander’s first deposition it is about 9 or 10) and
had been very {riendlyywith himw  He remained about 20 mi-
nutes in the tgnt and then went away taking the pistol with
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him. TKicrnander offered him a bed and prqssed him to stay,

but he said he might be wanted for his work on the Telegraph -

line. Kiernander noticed that he had on a dark coloured coat,
which is also stated by other witnesses to have been his dress in
the early part of the ni#ht, but did not remark any other por-
tion of his dress nor did he observe tn what direction he went.
In the Sessions Court Kiernander says he was quite calm when
he left though the cffects of the liquoy had not left him. In
the Magistrate’s Court, however, he had deposed that “he grew
worse and worse in liquor.”” He accounts for the discrepancy
by saying that he was calmer in his'manner, but that he stag-
gered more.  About 10 minutes or a quarter of an hour after
he had left the tent, Kiernander heard three shots fired and
presently a voice ealling out * Sobba Singh, Sobba Singh, I have
been shot by Mr. Murray.” With a callousness, however, which
has been very properly commentegd on in severe terms both by
the Sessions Judge and the prisoner’s counsel, he merely lit »
cheroot, smoked it and went to sleep.  His subsequent conduct
we shalP refer to hiereafter, in connection with the question of
the degree of credit to which his evidence is entitled.

The ery which Kiernander treated with so much indifference
was heard at the same time by D’Cruz, and Deefholts, though
neither of them heard Murray’s name * Sobba Singh, Sobba
Singh, I am shot” being the words which they depose to.  They
both ran out immediately to see who it was, and found Muddun
Mohun lying wounded in Sobba Singh’s lap in the Post Office
Verandah. They asked him what was the matter, and he said
that Murray had shot him.  They then laid him on a charpoy
in the Post Office and Sobba Singh bound up his wound, while
D’Cruz went for the Doctor. On his arrival about half-past
one, Dr. Bow finding that a ball had passed through the abdomen
of the wounded man, and that he had not long to live, sumwmoned
the assistant Magistrate who, on his arrival, took down the
dying man’s statement on oath. The man who first voluntecred
to write it proved a very bad penman and a Burkundaz was then
tried, after which a Mohurrir arrived who went on with the
deposition, but the assistant Magistrate thinking it wquld be
better to have the whole declaration in one hand writing, made
the Mohurrir copy What had becn written, questioning the
dying man as to those expressions of the first writer which
were not clearly intelligible, and so slightly altering the origin.l
statement, though not in any material point. When this was
finished the wounded man was so fuint, that he was unable to
sign and Shortly after four o’clock heeexpired.

After mentioning his interview with Murray about 10
o’clock, Muddun Mohun goed on to say in this declaration,
that he was sleeping on his charpoy with the woman Diljan
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near him when he was shot. That he sprung up* when
struck by the Dball and then saw Murray distinetly ; that he
pursued him ag far as the corner of the Post Office, but then
fell from exhaustion and called out to Sobba Singh. He re-
cognized Murray also, he said, as her was running away, and
supposed that he had shot him because he saw the woman
Diljan sleeping with him. He said Murray had fired two
shots. From a subscquent examination of the pistol, however,
as well as from the evidence of Kiernander, the only person in
the neighbourhood who appears to have been awake when the
shots were f{ired, it would seem, that three barrcls were
discharged.

Nothing could be learnt from Diljan. She denied that she
had heard any shots and said that, although she followed
Muddun Mohun outside, she saw no one running away.

‘T'he prisoner was not scen again by any of the witnesses
that night until he was arrested. In the long and argumenta-
tive defence which he made, he gives no clue to his procecdings
after leaving Kiernander’s. He merely says thal %e went
dircet to Kiernander’s tent from the Hotel.

While the declaration of the deceased was being taken, Dr.

Jow and Mr. 1P’Cruz proceeded to cxamine the premisesin
which the murder had been committed. The room in which
the deecased had slept had no door,merely a door-way which
opencd upon a verandah.  From the position of the charpoy
aud a subsequent examination of the course of the bullet
through the body of the deceased, it appeared that he had been
sleeping on his right side on the charpoy with his fect towards
the door, the charpoy being placed immediately on the lefs
hand side of the door as you enter. He had no clothes on the

- upper part of his person and from the scorched appearance of

the skin round the wound where the bullet had entered, it was
clear that the murderer had advanced into the room and had
held the pistol close to the body of his vietim. The ball had
entered in the vicinity of the 10th rib on the left side, passed
through the intestines, stomach and liver and out under the
right arm pit. It was found by Mr. D’Cruz in the cotton
mattrass quite whole and proved to be a conical Colt’s bullet, a
fragment of anothor bullet of the same degeription was found on
the bed.

About 4 or 5 yards from the door of the house and in the
lane or pathway which leads from the bazar to the Iost Offiee,
past the east side of the house, was observed a pair of shoes
tied with black ribbon with their toes pointing towards the

* The Judge sectns to have suppoied, that Muddun Mohun said the
prisoner had jumped up from n kueeling posture, but this is not the
cuse. He says that he himself jumped up on being-struck by the ball.
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Post Office. Mr. D’Cruz recognized theqn as similar in ap-
pearance to the shoes which he had seen Murray wearing.
Murray was arrested by the Magistrate jn the Telegraph
Office, at 6 A. M. He was lying undressed on the bed of a
telegraph assistant of tle name of J. W. D’Cruz, who was
absent and Wright, the other assistant in the office, was not
aware that he was there. He had never known him slecp
there at night before, he says, though Jie had occasionally done
so in the day-time. On being told what the charge against
him, was the prisoner exclaimed “What! is Muddun Mohun
dead!” “ And a strange wild smiles” ag the Magistrate ex-
presses it, © passed over his face.” 1lis breath smelt of liquor,
but he appeared to be perfectly sober. On being ordered to
get up and dress he began to search for his hat and shoes, but
did not appear to know where to look for them. He was
asked what shoes he had had on the preceding night and said
at tirst, an old pair of boots of his own, and then a pair which
Mr. J. W, D’Cruz had lent him. On seeing the door of Mur.
Wright’s room open, he slipped in there and took a pair of
half boots off a basket in one corner of the room, which he
declared he had worn the preceding day and replaced where
he found them. Wright declared that this could not be the
case, and mentions in his evidence that he had taken up these
boots himself at 6 o’clock the preceding evening, with the
intention of putting them on, but had laid them down again on
finding they had no laces. Wright asked the prisoner what
he had done with the shoes he had bought the other day, when
he denied having bought any. It is clearly proved, however,
by the evidence of the Chinese Shoemaker, from whom he had
purchased them a few days before, that the shoes found near
Muddun Mohun’s house were the prisoner’s shoes, and Mr.
Charles Rose and several other witnesses depose to those
shoes being similar to the shoes the prisoner was in the habit
of wearing. Rose had an excellent opportunity of observing
the shoes the prisoner had on upon the night of the murder, as
the prisoner sat opposite to him at the hotel, with his feet up on
a chair, and le is quite certain he had not half boots on his fect
at that time, and that the shoes he did wear were precisely
similar to those found in the lane. Mr.J. W. D'Cruz the
telegraph assistant says, in the Sessions Court, that the prisoner
bought a pair of shoes on the evening of the 15th, but this
is in opposition to his first deposition, aud is at variance with
the prisoner's own statements aud the evidence of all the
witnesses who were examined on this point. The prisoner’s
hat was found next day in Mr. Cater's tent which, it will
be recollected, was empty and in which Kiernander had told
him he might sleep. 1t doe# not appear, however, whether
he had this hat on when he left Kicrnanderys tent, or not,
.VOL. IX, ’ 24
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though Jankee stafes he wore it when he spoke to him. And

* Muddun Mohun unfortunately was not questioned as to the

dress of the man w(,ilo wounded him.

The prisoner had no socks when arrested and stated in his
answer to the assistant Magistrate, that he did not know where
he had lost them. They have not been found.

The prisoner was removed to the Thannah after his arrest,
and Messrs. I)’Cruz and Deefholts saw him in the course of
the morning and spoke to him on the subject of the murder,
Their accounts of the interview, however, differ widely.
Deefholts deposes that the prisoner denied having shot Muddun
Mohun. D’Cruz says that the prisoner remarked that the
crime could not be proved against him, as there were no eye-
witnesses. D’Cruz is positive that this expression was used,
and Deefholts says he did not hear the whole conversation
between the prisoner and D’Cruz, but the remark is incon-
sistent with the prisoner’s total denial o Deefholts, and we
cannot therefore allow it any weight.

After breakfast on the 16th, D’Cruz recollected that he had
seen a pistol in Coello’s possession and questioned Coello’s
bearer respecting it. The bearer produced a pistol case from
the drawer of a desk in Mr. Coello’s rcom. 'The case had been
forced open and the pistol was gone. 1t was proved by the
evidence of Mr. Coello and Mr. Maylark, that the pistol bLelong-
ed to Mr. Maylark and that he had made over the case locked
with the pistol in 1t to Coello, some days previously on his
departure for Calecutta. Maylark does not recolleet who were
present at the time, but Coello is cerbain that the prisoner wus
there, and it appears from his evidenee and that of others, that
the prisoner had at all times [ree aceess to the room in which
the pistol. was kept. He had in fact been living there for a
fortnight previous to the murder,

Mr. Maylark states that the pistol was loaded when he
made it over to Caello, with five conical balls and one round ball.

The conical ball found in the mattrass of Muddun Mohun’s
bed, and the {ragment found upon the bed corresponded with a
conical bullet found in the box, and from a transverse mark on
the base appeared to have been cast 1n the same mould.

The pistol itself was found by one Obloy Napit on the
morning of the 16th, lying partially covered by leaves at the
side of a road in the bazar and not f(ar from the louse of the
prostitute Diljan, who, however, it must be observed, denics that
she saw the prisoner that night. It was not brought to the
Magistrate for some days aitemards, Obhoy Napit having
endeavoured at first to &ispose of it. When the Magistrate
got possession of it, he found that four barrels had been dis-
charged, one of thesa, it is provod, was discharged ucmdentally
by a person whp had agreed to purchase it from Obhoy Napit.
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The pistol was recognized by Maylark as the one he had
made over to Coello and sworn to by Kiernander, as the pistol
which he had seen in the prisoner’s possession on the night
of the murder. ’

While D’Cruz was exaining the pistol case in Coello’s room,
Decfholts went up to the desk and feund a half sheet of blue
note paper which, from the address on the back in his own
hand writing “ To the station mastef, Raneegunge,” he im-
mediately recognized as a porlion of the note he had at D’Cruz’s
request delivered to the prisoner on the preceding evening.
On the face of this paper was the follewing commencemeunt of
a letter :—

“My dearest and beloved sister Harriet.

“This this the last time you will ever Zere from me, 1 hope
you will forgive me for not having written to you from such
a long time, [ was quict.”

Here the lotter broke off abfuptly. It is proved by the
evidence of Cocllo and a comparison of the hand-writing with
that of an admitted letter of the prisoner, that this fragment
is in the hand-writing of the latter. On the afternoon of the
day after the murder, while the prisoner was sitting in the
Verandah of the Court-house, he was observed to take a picce
of paper out of his pocket, look at it, and then tear it up,
putting the fragments into his mouth, chewing them and
finally spitting them out. This was mentionoed to the Assistant
Magistrate, and the picces of paper were collected and examined.
The word *“three,”” and the syllables * utta” and “ge”
belonging to the words Calcutta, and Ranecgunge, were made
out and sworn to by Mr. Deefholts as being in his hand-writ-
ing, and forming words or portions of words coutained in his
note to the station-master. The paper also was of the same
colour and texturc as that of the half sheet found on Coello’s
desk.

The prisoner’s defence is of pgreat length and displays
considerable ingenuity, in pointing out the discrepancies and
improbabilities in the witness’s statements. He denies
the murder in toto. He declares that the shoes found near
Muddun Mohun’s were not those he was wearing, but says
they are similar to a pair he bought of a Chinaman, which be
lost 4 or 5 days before the murder. To the Magistrate, how-
ever, he says that the person who committed the murder had
probably taken the shocs from his place and put them where
they were found in order to cast suspicion on him. He denies
that the¢ hand-writing on the note is his, though he admits
it is not unlike. He says he must have dropped the note to
the station master out of his pocket in Cocllo’s room, and
accounts for the scraps of paper which he tore up by saying,
that he had picked up a piece of paper withgome writing on
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it by Deefholts a few days before, and having written some

“indecent verses on' it was anxious to destroy it. Ile admits

having visited Kiernander after leaving the Hotel, but declares
the conversation which Kiernander details to be an invention
of the latter. Of the pistol he says,«he knows nothing. He
gives no clue to his proocedings after he left Kiernander, but
says, he was so drunk that he does not know what he did with
his hat and socks.

His witnesses say notlnno in his favor.

The Sessions Judge convicts the prisoner of wilful murder,
and, seeing no extepuating circumstances in the case, rccom-
mends a sentence of death.

The law officers of the Zillah and Sudder Courts find him
guilty on strong presumption, and declare him liable, the onc
to seasut, the other to fazeer, both implying discretionary
pumshment which may extend to death.

1t now remains for us to ‘consider what weight we shall
attach to certain portions of the evidence we have noticed
above, and to state generally the conclusions at which we may
arrive.

‘U'he only direct evidence against the prisoner is that of the
deceased Muddun Mohun Lal, and it has been argued by the
prisoner’s counsel that this is inadmissible, either as a deposi-
tion or a dying declaration.

The deceased’s statement was not signed, and it was not
made in the presence of the prisoner. There can be no doubt
therefore, that it is not a legal deposition. As a dying declar-
ation, however, we consider that it is clearly admissible. Such
declarations when made in extremis are not invalidated by the
absence of legal formalities. It was unnecessary to put the
deceased upon his oath; but the fact of his having made a
statement under the sanction of one oath can neither invalidate
that statement nor alter its legal effect, so as to deprive it of
its character of a dying declaration. It has been proved that
the deceased was physically unable to affix his signature to
the declaration, and under these circumstances we hold the
attestation of the Magistrate to be sufficient.

The.necessity which formerly existed for proving that when
the deceased admitted his declaration, he entertained no hope
of recovery, has now been done away with by the provisions
of Sec. 29, Act 11. of 1855. These do not absolutely conform
to the Law of Scotland as stated by Mr. Morton in his excel-
lent work on the law of evidence applicable to the Courts of
this country (p. 84); for they still require that the deceased
should be and should think himself at the time of making the
declaration, to be in danger of impending death, which the
Law of Scotland does not; but they undoubtedly assimilate
to that law, ayd have removed most of the difficulties of the

\
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old practice. Itis said, however, in this gase that we have
no evidence that the deceased did think himsclf in danger of
death ; that the deceased himself does not appear to have
expressed any such apprehension ; and that neither the Doctor
nor any of the persons present, appear to have informed him
of his danger. It is certainly trwe that there is no direct
cvidence upon this point on the record; but we must hold its
abscnce, under the circumstances of the case, to be immaterial.
“It is not necessary,” says Russell in his work on Crimes
(Vol 1I. p. 761) ¢ that the deceased should express any appre-
“hension of danger, for his consciousyess of approaching
“death may be inferred not only from his declaring that he
“knows his danger, but from the nature of the wound or state
of illuess or other circumstances of thecase; and if it may
‘reasonably be iunferred from the nature of the wound the
“ gtate of illness and other circumstances that the deceased
« was sensible of his danger, hi3 declarations are admissible.”
Now in this case, it is linpossible, we think to doubt, looking
at the serious nature of the wound, the pain which we learn
from the witnesses that the wounded man suffered, and his
gradual sinking, that he must have been well aware not only of
his danger, but of the impossibility of his recovery.

We entertain no doubt then that Muddun Mohun’s dying
declaration is good evidence, and the only question with regard
to it which remains, is, what reliance we can place upon the
main fact which it stabes, viz. the recognition of the prisoner
by the deceased.

1t is strongly urged that the deceased may have been mis-
taken, that the rapidity with which the murderer fled, is
evident from the fact that Diljan, who followed the deceased to
the door immediately, saw no one: #hat the shock of the
wound and the sudden awakening from sleep, must have be-
wildered him and that he possibly fell into error from connect-
ing the attack with previous occurrences.

Woe have given these arguments our careful attention, bLut
upon a consideration of the whole facts of the case, we are
satisfied that Muddun Mohun was under no mistake. Apart
from the strong corroboration which the circumstandial evi-
dence on the case affords, we have it in evidence that Muddun
Mobhun and Murray were on intigate terms; that Muddun
Mohun hud seen Murray twice that evening and had ample
opportunities of noticing his dress : that there was such bright
moonlight at the time of the murder that Dr. Bow says he had
no difficulty in recognizing people passing him as he drove
along : Yhat the person who fired sthe fatal shot must have
been within little more than arm’s length of the deceased, and
that he fired asecond shot #ter the deceased awoke, so that
the latter must necessarily on snrineine un fuom hiz hed have

1859.

June 23.

Case of

HENRY
EpwarD
MURRAY.



1859,

June 23.

Case of

HENRY
EpwArD
Mungay.

174 CASES IN THE NIZAMUT ADAWLUT.

had a gond view of his face. We think that the featurcs of

“ his assailant were likely, under the circumstances, to impress
the deceased strongly however transient his view of them may
have been, and we consider it improbable that he could be
mistaken in the dress and figure of a wan he knew so well when
scen outside in the bright moonlight. We are confirmed in
these opinions by the facts that the deceased clearly bore no
ill-will to Murray, and ,that he never wavered from first to
last in his conviction that he was the man he had seen.

Musst. Diljan’s evidence, is wmanifestly untrustworthy. At
most, however, her eyidence if we take it to be true, only proves
that the view which the deceased had of his murderer when
flying before him, must have been a transicnt one, and this in
the case of a man he knew so well, was we think sufficient to
enable him to recognize him with certainty.

The most important evidence after that of the deceased is
Kiernander’s, and it is said for the prisoner that he is proved
to have told so many falsehoods and albogether to have behaved
80 disgracefully, that his evidence must be entirely rejected.
When Kiernander was asked Ly 1)’Cruz and Deefholts on the
morning after the murder, if Murray had been in his tent the
preceding night, he flatly denied it and though questioned
on the subject of a revolver, said nothing of having secn one in
Murray’s possession. He preserved this silence for several
days, after which he went to Maylark and told him that his
conscience would not allow him to rest without disclosing
what he knew, and then mentioned Murray’s visit and the
circumstances conneeted with it, which we have detailed in a
previous part of this judgment. [n his dispositions hefore
the Magistrate and the Sessions Judge again, he declares that
he did not deny to D%Cruz, that Murray had been in his tent ;
that D’Cruz, had frightened hiin by asking him whether he
had not lent Murray a pistol to shoot Muddun Mohun, and that
he had not gone to the Magistrate at first because he expect-
ed D’Cruz would inform the Magistrate that Murray had been
in his tent on the night of the murder and that he would be
summoned to give evidence. These statements, it is clearly
shewn,s are false, and Kiernander’s heartless conduct on the
night of the murder has already been noticed. It also
appeared that althoughde promised Murray he would writo
to his father and sister, if he got into trouble, he had never
done so; and his statement that the deceased exclaimed he
had been shot by Murray is not corroborated by the other
witnesses to this part of the case. .

1t is evident, then, that *Kiernander is not a person on whose
unsupported testimony much reliance can be placed. That the
prisoner was in his tent on the 1fight of the murder, however,
there is no doubt; for the prisoner himself: mentions having

\
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gone there from the Hofel, and his pipe was found there.
There is much in the conversation also Which Kiernander
states he held with the prisoner that could searcely have been
invented, relating, as it does, to family differences and other
matters of which Kiernapder appears unlikely to have had any
previous knowledge ; and while there are obvious motives for
his first denying Murray’s presence in his tent, and then seek-
ing by a falschood to explain away his concealment of the
fact, there do not appear to be any for his endeavouring to
make out a case against the prisoner. We do not see any
reason to doubt, thuefoxe, that his general account of the
conversation which passcd is correct, but we place no reliance
on the expression he alleges the prisoner to have made use of
with reference to his intention of shooting a bloody mnigger that
night, for he has given two versions of this expression, and
while he says, in one pla.ce that it was used in connection with
the prisoner’s remarks about *Muddun Mohun, he says, in
another, tha#® no name was mentioned. His deseription of the
pistol, which appears to be accurate, would be of nnportance if
we could be sure that hs had not seen it previous to giving his
evidence ; but it seems to have been found and shown to May-
lark on the very day that Kiernander unbosomed himsell to
Magylark, and the probability, therefore, is that Le had an op-
portunity of inspeeting it then. ,()okmfr to the other evidence
in the case, however, we do not see any reason to doubt that
Kiernander did see a pistol in the prisoner’s possession, and his
evidenee generally, we think, may be taken to prove that the
prisoner visited him shortly belore the murder, talked in an
excited manner of his trecubles and misfortunes, and left him
in a state of pa:tial intoxication with a pistol in his possession.

That the shoes found at the corner ofgMuddun Mohun’s house
belonged to the prisoner and were worn by him on the night
of the murder, we consider to be satisfactorily established, not
only by the evidence of the witnesses, but by the contradic-
tovy statements of the prisoner with regard to his shoes.

That the letter found on Coello’s desk was written by him,
and that the paper which le endeavoured to desiroy in the
Cutcherry verandah was the remaining half of the gheet on
whu.hd that letter Jvas written is also, we comsider, clearly

rove
P The discovery of the pistol near Diljan’s house, and its
identity with the pistol which had been abstracted from the
desk on which the prisoner’s farewell letter to his sister was
found, the admitted receipt by the prisoner that night of the
paper ‘®a which this lobber was writéen, the abandonment of his
hat in Carter’s tent, which, it will be recollected, was pitched
close to the road, his inubility next day to account satisfactorily
for his missing hat, sogks and shoes, his betpking himself on
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1859. the night of the murder to the Telegraph Office, though he
s, had not been in the habit of sleeping there, his connection with
fune £3- - Diljan, his annoyance at her abandoning him for the deceased,
Case of  and her refusal to §o to him on the night of the murder, are all
,II“;'V""?) material facts regarding which we entertain no doubt.

L}%IL:I:Y. It has been urged that the murder may have been committed
by some one else, and that steps may have been taken by the
real murderer to cast suspicion on the prisoner by placing his
shoes near the house of the deceased and imitating his hand-
writing, but there is no single fact in the case which supports
such a hypothesis, yhila it is quite irreconcilable with many
points of the evidence.

Upon the facts before us, we can come to no other conclusion
than that this murder was committed by the prisoner. Ifad
we any doubt upon the subject, the prisoner should have the
benefit of it, but we have absolutely none.

It only remains for us to *consider before we pronounce
judgment, what weight is due to the plea which hus been ably
urged on the prisoner’s behalf by Mr. Money, that the prisoner
acted on sudden provocation when in a state of drunkenness,
and that his. crime, therefore, is not deserving of the extreme
penalty of the law.

1t is admitted that there is no such sudden heat or provoea-
tion in the case as would reduce the crime to man-slaughter,
but it is said that the prisoner was ecvidently in a state of
maudlin drunkenness and depression when he left Kiernander’s
tent ; that he probably staggered in this state into Muddun Mo-
hun’s house, casting his shoes off in some drunken freak ; and
that the sudden discovery of the woman, Diljan, who had refused
to come to him, sleeping with the deccased, acted upon his
inflaimed mind and impelled him to use without reflection the
pistol which was ready to his hand. It is contended, therefore,
that there was no deliberation or premeditation in the erime,
and it is alleged that although the English law does not allow
drunkenness to be pleaded as an excuse in cases of wilful mur-
der, and the Judges arc consequently compelled to pass sentence
of death in these cases, yet the practice of the English Courts
is to allgw weight to the plea in recommending the sentence
which is to be actually carried out. The case of Thom which
occurred some years sgo in Calcutta is particularly instanced,
and it is said that the Judges of the Supreme Court stated,
as one of the grounds of his recommendation in that casc that
for upwards of twenty years no man had been exccuted for a
crime committed under the influence of intoxication. It is
urged, therefore, that as this Court, unlike those of England, is
vested by Law with the power of mitigating and remitting the
punishment which the kmw awards when it may seem equitable
to do so, we should follow the practice of the Law as it prevails
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in England rather than its letter, and should not record a capi-
tal sentence.

‘We apprehend that the statement of the lgarned counsel with
respect to the practice in England has been rather too widely
.put, and that drunkenne#s would not be regarded there even as a
ground for recommendation to mercy, unless the defendant was
so far gone as not to be conscious of what he was doing, or
there was ab least a clear absence of premeditation and design.
In America, where the question has been much discussed, owing
to the distinction which the Laws of some of the states draw
between different degrees of murder—%the éirst degree including
only wilful, deliberate, malicious and premeditated killing—
drunkenness will not reduce the erime to murder in the second
degree, unless it is such as to prove in the estimation of the
Jury that the act did not spring from a premeditated purpose.
¢If a drunken man” says the Cqurt in the case of Pirtle versus
the State O(?eunctl: and Heard, p.122) ¢ commit- wilful,deliber-
ate maliciods and premeditated murder, he is in legal estimation
guilty as if he were sober ;" and it is evident that this principle
could not Le relaxed without serious danger to society, for it is
at all times in a man’s power to intoxicate himself or to simu-
late intoxication. ¢ If,” says an Amecrican Judge referred to
in the same work from which we have already quoted (2 Ben-
nett and Heard, page 118) “drunkenness were to be considered
an excuse for crime, there would Dbe established a complete
emancipation from eriminal justice.””  In a case of stabbing with
intent to murder (R. versus Markhouse 4 cox c. ¢. 55) where
under the English statute it is necessary to prove a positive
intention of murdering, and drunkenness was pleaded, it was
rematked by Mr. Justice Coleridge that it is not sufficient to
prove that the prisoner “ was excited or Tendered more irritable,
unless the intoxication was such as to prevent his restraining
himself from committing the act in question or to take away
from him the power of forming any specific intention.” To
ascertain whether such a state exists ““ you must take into
consideration the quality of spirit he had taken as well as his
previous conduct. His conduet subsequently is of less impor-
tance because the consciousness (if he had any) of what he
had done might iteelf beget considerable excitement,”” and it
has been held in other cases of the same kind, that where a
dangerous instrument is used, drunkenness can have no effect
in the consideration of the malicious intent of the party.

The power vested in this Court by Regulation XIV. of 1810,
of mitigating the punishment to which prisoners are liable
under the laws and regulations in force, is not a mere capricious
discretion, but one which is ggverned by well-defined principles,
and for which in every instance valid reasons must be assigned.
As remarked by our lajt rpspected colleagne Mr. J. R. Colvin,
° VOL. IX. -
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in a minute which he drew up in 1851, on the principles by
* which this Court is guided in inflicting capital punishment, our
Regulations* require proof in
* Sec. 75, Regulafion IX. of 1000 of wilful murder of an
1793, and Clause 2, Section 10, . i to kill “eith ident
Rogulation VIIL of 1803,  ,  intentioa to Lill “either evident-
ly or fairly inferrible from the
nature and cirecumstances of the case,”” and do not recognize
in such cases the Knglish doctrine of dmplied malice. The
general practice of the Court has in consequence, been to limit
the extreme penalty of the law to those cases in which there is
a clear and deliberate fntent to kill, thus assimilating very
closely to the practice of those American Courts we have
noticed above. Provocation, though insufficient to reduce the
crime to culpable homicide, has been frequently admitted as a
ground of mitigation, and there are cases in which the Agra
Court has remitted the penalty,of death in cousequence of the
crime having “been committed under the influewy » of bhang,
which frequently produces a temporary insanity,
1f, therefore, 1t could be shown, on behalf of the prisoner in
this casce, that he had acted in sudden heat without premedi-
tation, that he had reccived some serious provocation, or that
he had been so intoxicated as to incapacitate him from forming
an intention, we should gladly have listened to the appeal which
has been made to us. After very anxious consideration of the
evidence, however, we have been unable to find any extenuating
circumstances in the case.
























