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PREFACE.

We have now the pleasure of presenting our First Volume to the Profession and

to the Public; and we are happy in the opportunity of expressing our sense of

the manner in which the LEGAL OBSERVER has been received.

It was indeed surprising, that, among the many publications representing, or

professing to represent, the different interests of the community, there should

be no one which expressed the feelings and advocated the interests of the

profession of the law. We have attempted to supply the deficiency. Our

professional brethren of all classes, and on all sides, have come forward to

support us, and we have thus been able to pursue our design with success.

We reflect on this with the greater satisfaction, because, although many

other legal periodicals have been commenced, none has ever met with the

same good fortune as ourselves. They have usually lingered on some few

months, and have then been, to use the language of an eloquent judge,

“entombed in the urns and sepulchres of mortality.” The plain reason of this

want of success appears to be this;– they have been devoted exclusively

either to speculative opinions, forming a mere bundle of essays, emanating

only from one branch of the profession; or have been filled with dry details

and lists.

It has been our pride to bring forth a work which should be useful alike to

the practical as to the speculative man; which should represent no section of

the profession, no exclusive opinions. We saw that it was impossible to supply

the demand without uniting all the services which each of its branches could

afford. It is on this broad ground that we have taken our stand; and we now

look back upon our labours with increasing pleasure. We have presented a

varied page. The speculations of the jurist—the details of the lawyer— the

bold discussion of legislative measures affecting the law — the experience of

age—the vivacity of youth—have all lent their aid to render our work useful

and interesting. We confess an honest pride in our chosen band of supporters;

each in his place to assist us; each filling the department allotted to him

with advantage. It has been our glory to demand and receive their united

assistance—

“ firm to retain

Their gather'd beams.”

Nor do we despair of being able to continue the quotation —

“Hither, as to their fountain, other stars

Repairing, in their golden urns draw light.”
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We are happy in being able to remind our readers that we have kept faith

with them. No one promise in our original Prospectus has been left unfulfilled.

But with this we have not contented ourselves. We have commenced and

carried through a much more extensive plan than we at first proposed. It

has been our aim to furnish a complete legal library; and, with the help of our

MonTHLY REcoRD and QUARTERLY DIGEST, we think we have succeeded.

We can only mention a few of the features which have distinguished our

weekly publication. They are these: –We have been able to lay before our

readers the earliest and most authentic information on all changes contemplated

or effected in the Law, and on all professional appointments. We have given a

series of original Reports in all the Courts of Law and Equity, which will well

supply the place of the more expensive Law Reports; particularly as we have

been able to give reports of the decisions of Courts of which there is at present

no other report, as in the Practice Court of the King's Bench, and the nisi prius

cases on the Home Circuit.

The friends and advocates of all moderate and practical reforms, we have

been zealous in our opposition to those measures which would have inflicted

on the country the evils of change without any of its benefits. From the

earliest period of our existence, therefore, we have not ceased to expose and

endeavour to defeat the Bill for the introduction of Local Courts into this

country; and we take some credit to ourselves for enforcing and promulgating

the true principles on which that pernicious proposal was founded. Our success

has been complete; for the Bill is withdrawn, if not altogether abandoned.

We have fearlessly censured the conduct of public men, when we have

-thought it necessary to do so; but we have not stooped to personality, nor

have we suffered ourselves to be made the vehicle either of mere idle gossip or

of ill-matured remark.

These are the principles which have hitherto guided us; these are the

principles which will continue to guide us. When we deviate from them, let

our friends depart from us, and our enemies, if we have any, rejoice. And

now we have only further to say, that as since our first appearance many new

ways have opened to us for making our pages useful and interesting, so we

doubt not that, as we shall pursue our course, cheered by the approbation

and support of the Profession, new lights will break in, and we shall be able

to render our work still more deserving of that favour which has already

been so unsparingly bestowed.
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No. I.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
Hor At.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” Bacon.

INTRODUCTORY ADDRESS.

IN tracing the means and mode of impart

ing amusement and communicating know

ledge at different stages of society, it is

curious to observe, that each is distinguish

ed by some peculiar characteristic. The

taste of these latter days is in nothing so

remarkable as in its attachment to PERIODICAL

LiterAture. Not only the tales of senti

ment and passion,-of wit and humor, of

adventure and romance,—each in their turn

make their wonted appearance, with the punc

tuality of the merchant upon the Exchange;

but the tomes of history and science, of bio

graphy and morals, are all presented in like

revolutions of time. Instruction and enter

tainment are thus conveyed to countless mul

titudes, with a rapidity resembling the pro

gress of light; and knowledge, which in former

times could only be communicated personally

by the preceptor to the pupil, is now circulated

simultaneously, weekly, and even daily, in

every town and village through the land.

Amidst this circulation of practical and

scientific information through the medium of

the periodical press pervading every class of

the community, it would be singular that so

large a body as the practitioners of the law

should longer neglect to avail themselves of its

striking advantages. The intellectual spur

which has been applied to all classes of

society, renders it necessary that the mem

bers of every liberal profession should adopt

correspondent means to retain the rank and

station to which, as learned bodies, they are

entitled, and which it would be the last dis.

grace to forfeit.

In this view, it has been long matter of re.

gret amongst several of the most active mem

bers of the profession, that there was no me

dium by which they could communicate their

sentiments to their brethren in general ; for,

NO. I.

although the newspapers have frequently

inserted professional articles, yet they are

necessarily confined to subjects affecting

the public in some important particular, and

those which are of less general interest, how

ever essential to the legal practitioner, are un

avoidably omitted. -

A work, therefore, of this description, has

been contemplated for inany years by several

members of the profession, zealous for its

good; and a large store of materials is already

collected for insertion. The time at which

the work should commence has hitherto

remained undetermined, but in the present

state of legal affairs — amidst the changes

which are projected, so extensively both in

the law and its practical administration—it is

deemed peculiarly appropriate to commence

the publication without further delay.

It is thus intended to establish an effectual

channel of communication between profes

sional men throughout the British dominions:

enabling them, at whatever distance from the

capital, not only to receive information of all

passing events which may be generally inter

esting, but stimulating them in return to con

tribute the result of their own experience and

reflection, and thus congregating a mass of

legal information and research, which, scat

tered amongst men in ail parts of the empire,

could in no other way be so advantageously

collected, or so generally diffused.

It is a saying, hacknied as an ordinary pro

verb, that “the law is a dry study:” and it

may appear therefore singuiar to announce

the association of amusement with legal know

ledge. Yet the professional antiquary well

knows that his labour is often richly rewarded,

as well by the solid instruction which he de

rives from his researches, as by the discovery

of curious and interesting matter, calculated to

B
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engage the attention, not only of the philoso

pher and historian, but of the humorist and

the man of the world.

Above all other subjects, in the universality

of its stirring interest, we may notice the

Biography and Anecdotes of eminent lawyers,

—of men whose labours have conducted them

to wealth and independence, and the highest ho

nours of the state; whose profession at all times

has stood high in political importance; and

whose leading members have always been inti

mately connected with public affairs.

It is our intention, therefore, to insert a

series of articles, comprising not only those

recently deceased, but the worthies of past ||

times. We shall principally select such as

have been distinguished for their meritorious

elevation from the humbler to the higher

ranks of the profession. Our reasons for this

preference are obvious. These instances,

by their striking vicissitude, will afford to the

youthful student the strongest inducement to

exertion. We shall especially note the early

life of these ornaments of the law, trace

the means by which their rise was promoted,

and detail the difficulties they overcame.

Even the general reader will feel interested in

such a career; will admire the progress, and

rejoice in the successful termination of a

course, thus commenced in learned industry,

conducted with well-applied talent, and ar

riving ultimately at the highest judicial

honours.

Nor, whilst we pay deserved respect to the

bench and the bar, should we neglect that

more numerous branch of the profession for

which this work is principally designed, many

of whose members have attained the highest

station in their several departments of prac

tice with the greatest integrity and honour,

whose skill and industry have been rewarded

with well-earned fortune; and the general

esteem for whom has been abundantly testi.

fied, not only by their frequent appointment

as the trustees and executors of the noblest

and wealthiest families, but by the important

and responsible offices which they have held

in the public service.

These sketches of early perseverance and

final excellence will not fail to be acceptable,

and we trust in no small degree advantageous,

to the younger members of the profession,

to whom we must look for the support of

its future honour and independence, and the

maintenance of its character for learning and

intelligence. The first steps in their career

must always be attended with difficulty, and

often encountered with reluctance. We be

lieve that genius and industry are often

united, but it would be vain to conceal that

many, whose natural talents fit them for high

attainments, are often lamentably indolent :

these, we hope, in some degree to attract,

and by our lighter articles to allure to more

extensive and vigorous researches. Our

limits enable us only to point the way, as the

popular lecturer renders himself more useful

whilst he seems to descend from the dignity

of the professor's chair.

It is also one of our pleasing anticipations

that we shall be enabled to relieve, by the

short and lighter articles of our Miscellanea,

the anxieties of professional life, and the

labours of professional duty. This department

of our task, though less solemn than others,

we trust will not be unproductive of agreeable

reminiscence; and that, by the wit and viva

city of our contributors, we shall be enabled

to beguile our brethren of their severer medi

tations, and to scatter over the walks of pro

fessional life a few of the flowers of literature.

To our contributors and correspondents,

we would address a few hints which may tend

to the greater efficacy of their labours. It is

remarked by Lord Bacon, that “to use too

many circumstances, 'ere one come to the

matter, is wearisome; to use none at all, is

blunt.” Gold is excellent, but it may be beaten

over too large a surface. Our friends will

allow us to condense their materials when

they are too expanded, and we shall be well

content to forego the accustomed homage

to “our known impartiality,” and “the wide

circulation of our Journal.” We have the

most conciliating intentions, but we must

execute our honourable trust with due discre

tion and firmness.

We are desirous of avoiding whatever is

petty and frivolous. Let the improvements

which are suggested, through the medium of

these pages, be important and comprehen

sive. Even the parliamentary andjudicial sum

mary should be confined to prominent points;

all trifling and uninteresting details should be

strictly avoided. If we dwindle into the reci

tal of insignificant and paltry circumstances,

we shall cease to be read with attention, and

deserve the fate that will await us.

We are also especially desirous that our

pages should be free from personality. Let
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improvements be proposed, and abuses pointed

out, without acrimony towards individuals.

The latter are often less reprehensible than is

generally supposed: they are the mere instru

ments of the system. It is too much to expect

the heroism of voluntary sacrifice; and until

the system be changed, the abandonment of a

lucrative office by one man would be instantly

followed by the appointment of another of

less scrupulous character. Let us sternly

denounce the offence, but be merciful to the

offender.

The final Editor of the publication, to

whom its general supervision has been con

fided, claims no merit in its composition.

His duty is to suggest, to advise, and to

collect the sentiments of his brethren. He

may occasionally furnish some of the “raw

material” of the work, but the skilful manu

facture, the polish, and completion of the

fabric, he leaves to his learned and able coadju

tors. He claims only the possession of a zeal in

behalf of his profession, which no exertion

can tire, and no difficulties intimidate; which

will cause him to rise with the first freshness

of the morning, and to linger late in the

silent hours of night:

“The labour we delight in, physics pain.”

He is proud to promote the interests of

a body of men who require from him nothing

but justice and a fair hearing ; who inculcate

a strict integrity of purpose, and who leave

him free to the exercise of the most de

termined impartiality; who are willing that the

door of temperate discussion should be thrown

open to all parties, and that the most liberal

preference should be given to communications

in which the interests of the public are in

any way affected in the administration of jus

tice,—satisfied that the welfare of the commu

nity is identical with the best interests of the

profession.

ADMINISTRATION OF JUSTICE IN

THE SUPERIOR LAW (JOURTS.

Dumisg the last session of parliament, Sir

James Scarlett brought in a Bill, entitled

“An Act for the more effectual Administra

tion of Justice in England and Wales,” which

received the Royal assent on the 23d of July

last. The changes effected by the Act, both

in the law and in the practice of the courts,

are numerous and important. First, the in

crease of the number of the judges, from

twelve to fifteen, by the appointment of an

additional puisne judge in each of the su

perior courts of Westminster, with the same

powers as the others. Second, the alte

ration and fixing of the commencement and

conclusion of the terms. Third, the limiting

of the sittings after term. Fourth, the fixing

the Exchequer chamber as the Court of Ap

peal, by writ of error, from the judgment of

all the superior courts of common law at

Westminster, and the regulation of the

mode of proceeding. Fifth, the empower

ing the judge, before whom persons may

be convicted of felony or misdemeanour,

on records of the King's Bench, to pass sen

tence at the Assizes, or sittings, instead of

deferring judgment until the ensuing term.

Sixth, the admitting attornies of the other

superior common law courts to practise in

the Erchequer. Seventh, the assimilation of

the practice of all the superior common law

courts, by agreement between the judges,

Eighth, the permission of bail to be justified

at chambers, in term and vacation, whether

the defendant is in custody or not. Ninth,

the abolition of the Welsh and Chester local

jurisdiction. Tenth, the change of the mode

of rendering defendants in discharge of their

bail. Eleventh, the alteration of the times of

holding the quarter sessions. Twelfth, the

providing for landlords a more speedy mode of

proceeding by ejectment, and for the recovery

of their premises, when their right accrues

during, or immediately after, Hilary or Tri

nity terms.

We here subjoin an analysis of the Act,

and in our next number we shall offer some

remarks on the changes effected by it.

The Act is the 1st Wm. IV. c. 70.

Sec. 1. gives power to the king to appoint an ad

ditional puisne judge in each of the superior law

courts, to sit with the other judges in rotation, or

as they shall agree among themselves in term, so

that no more than three at a time shall sit in Banc,

for the transacting term business, unless in the

absence of the chief justice or chief baron; and one

judge, while the others of the same court are sitting

in Banc, may sit apart for the business of adding

and justifying special bail, discharging insolvent

debtors, administering oaths, receiving declarations

required by statute, hearing and deciding upon

matters on motion, and making rules and orders in

causes, and business depending in the court to

which such judge shall belong, in the same manner,

and with the same force and validity, as may be

done by the court sitting in Banc.

Secs. 2 and 3 provide the amount of the addi

tionaljudges' salary, and of their allowances on re

tiring.

Sec. 4 empowers every judge to whatever

court he may belong, to sit in London and Mid

dlesex, for the trial of issues arising in any of the

said courts, and to transact business at cham

bers, or elsewhere, depending in any of them, rela

ting to matters over which those courts have a

common jurisdiction, and which might, according

to the practice of the court, be transacted by a

single judge.

Sec. 5, repeals the act of 3 Geo. IV. c. 102, for

facilitating the despatch of business in the court of

King's Bench, except so far as that act repeals the

act of 1 and 2 Geo. IV. and except so far as relates

to the last warrant issued.

- le.
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Sec. 6 appoints the commencement and limits the

duration of the terms. This provision begins to

operate in Hilary term, 1831.

Sec. 7 limits the time for sittings at Nisi Prius in

London and Middlesex, after the alteration of the

terms has taken effect, to twenty-four days, exclu

sive of Sundays, after Hilary, Trinity, and Michael

mas terms; and to six days, exclusive of Sunday,

after Easter term, to be reckoned consecutively im

mediately after the terms. The judges may appoint

a day or days for trials at bar, and the time so ap

pointed, if in vacation, shall for the purpose of

such trial be deemed part of the preceding term,

and a day or days may be specially appointed, not

being within the twenty-four days, by consent of

the parties, their counsel, or attorneys, for the trial

of any cause at Nisi Prius.

Sec.8 provides that writs of error shall be return

able before the judges, or judges and barons of the

other two courts, and a transcript only of the record

to be annexed to the return ; the court of error, at a

time appointed by the judges in term, or vacation,

may review the proceedings, and givejudgment; the

proceedings and judgment, as altered or affirmed, to

be entered on the original record, and further pro

ceedings awarded by the court in which the original

record remains, from which judgment in error, no

writ of error shall lie, except to Parliament.

Sec. 9 empowers the judges before whom any

person is tried and convicted for felony, or misde

meanour, upon a record of the court of King's

Bench, to pass sentence at the assizes, or sittings,

and points out the course of proceedings in such
cases.

Sec. 10 enables attorneys of the King's Bench

and Common Pleas to be admitted, and allowed to

practise in the Court of Exchequer, without em

ploying a clerk in court, in the capacity of an

attorney of the court of Exchequer.

Sec. 11. Eight or more of the judges, including

all the chiefs, are exclusively to make rules for the

future regulation of the practice of the three courts,

and the court of error.

Sec. 12. Bail may be justified before a judge in

chambers, or other place appointed by him, as well

in term as in vacation, and whether the defendant

be actually in custody or not.

Sec. 13. The king's writ shall be directed and

obeyed, and the jurisdiction of the King's Bench,

Common Pleas, and Exchequer, shall extend and

be exercised over and within the county of Chester,

the county of the city of Chester, and the several

counties in Wales, in the same manner as the jurisdic

tion of such courts is now exercised over the counties of

England, not being counties palatine; and all original

writs to be issued in Chester and Wales, shall be

issued by the cursitors for London and Middlesex.

SEc. 14. This section abolishes the jurisdiction

ef the courts of Chester, and of the chamberlain

and vice-chamberlain thereof, and of the judges

and courts of Great Sessions in law and equity in

Wales, and directs all suits depending in those

courts, if in equity, to be transferred to the court of

Chancery, or Exchequer; if in law, to the court of

Exchequer, to be decided according to the practice

of those courts, or of the court whence the same

shall be transferred, according to the direction of

the court to which the same shall be transferred.

Sec. 15. Saving of the rights of the mayor and

citizens of the county of the city of Chester; writs

of error, or false judgment, hitherto brought before

the courts abolished, shall hereafter be returnable in

the King's Bench.

Sec. 16. Attorneys of great sessions for Chester

or Wales, may, on paying one shilling, have their

names entered upon a roll, to be kept in each of the

superior courts at Westminster, and then practise in

such courts, in all actions against persons resi

ding, at the commencement of the suit, within

Chester or Wales. And persons having served, or

now serving, as clerks, under articles, and otherwise

entitled to be admitted attorneys of the courts of

great sessions, may, on or before six months from

the passing of this Act, be admitted attorneys of the

courts at Westminster, to practise there in like

manner only without payment of any greater duty

than that payable on their admission as attorneys of

the court of great sessions.

Sec. 17. Attorneys and solicitors now practising

at great sessions, may be admitted in the superior

courts at Westminster, on paying such sum for

duty as shall, together with the sum already paid,

amount to the full duty on admission of attorneys

or solicitors in the latter courts. Clerks having

served, or serving under articles, to attorneys or

solicitors of great sessions, may, at the expiration

of their clerkship, be admitted attorneys of the

courts at Westminster, as if they had served attor

neys of those courts.

Sec. 18. Commissioners for taking affidavits, or

masters extraordinary in chancery of any of the abo

lished courts, may, on producing their appointment

to the proper officer, and paying one shilling, have

their names entered in a list kept for that purpose,

and exercise, within the limits of their existing com

missions, the same power and authority as if their

commission had issued from the courts at West

minster.

See. 19. Assizes shall be holden in Chester and

Wales under similar commissions to those used in

the counties of England, and in a similar manner.

Sec. 20. Till further provision, one of the two

judges appointed to hold assizes for Chester and

Wales, shall hold such assizes at the several places

where the same have heretofore been most usually

held within South Wales, and the other judge shall

hold such assizes at the several places where the

same have been most usually held in North Wales;

and both of such judges shall hold the assizes for

Chester.

Sec. 21. Defendants arrested on process from

the superior courts, may be rendered in discharge of

bail, to the prison of the court out of which the pro

cess issued, or to the common gaol of the county in

which they are arrested, in a certain manner pre

scribed; and the sheriff, or other person responsible

for the custody of debtors in such county, gaol,

shall, on perfecting such render, be charged with

the custody of such defendants, and the bail be

exonerated.

Sec. 22. Defendants in custody in any county

gaol of England or Wales, on process out of the su

perior courts, may be rendered in discharge of their

bail in any other action depending in any of the

said courts, in the manner before provided, for a

render in discharge of bail; and the sheriff, or other

person responsible for the custody of debtors, shall,

on such render, be charged with the custody of the

defendant, and the bail exonerated.

Sec. 23. Provides that the salaries of the judges

of Chester and Wales, shall, when their offices ter

minate, form part of the consolidated fund, and a

similar sum retained in the Exchequer as part of

such fund, and no part carried to the account of the

civil list.

Sec. 24. Compensation to certain of the Welsh

judges, on their offices being abolished, by annuities

to continue during their lives, or until appointed to

another office, the emoluments of which shall be

equal to, or greater than, such annuities in amount;
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if less, the annuity to abate proportionably, so that

the whole received may equal, but not exceed, the

annuity.

Sec. 25. Compensation to persons having a

freehold interest in the offices abolished, or affected

by the Act, to such an amount as directed by com

missioners or Act of Parliament.

Sec. 26. No person entitled to compensation

whose appointment was qualified by any condition

expressed in the patent, or otherwise made known

to the person, that the office was holden without

claim to compensation, in case it should cease: the

manner of ascertaining the emoluments, so as to fix

the compensation as pointed out, and a provision

similar to that in sec. 24, in case of an appointment

to another office.

Sfc. 27. The records of the courts abolished,

shall, until otherwise provided for, be kept in the

same places, and by the same persons as at present;

the court of Common Pleas shall have like autho

rity to amend records of fines and recoveries hereto

fore passed in any of those courts, as iſ levied or

suffered in the Common Pleas. If the person in

whose custody the records are should die before

further provision made, the clerk of the peace of

the respective counties shall have the custody of

those records.

Sec. 28. On fines which now are, or before the

operation of this Act shall be, duly acknowledged in

Chester or Wales, proclamation may be made at the

successive assizes, within Chester or Wales, before

the judge of assize, during the continuance of his

commission, in the same manner and form, and with

the same force and effect, as if proclaimed before

the justices of Chester and Wales.

Sec. 29. Fines and recoveries, levied and suf

fered after the commencement of the Act, of lands,

&c. in Chester or Wales, shall be levied and suf

fered in the same manner; and the same officers

employed as in fines and recoveries, levied or

suffered of lands, &c. in any county of England,

not a county palatine.

Sec. 30. Act not to affect the rights of any

lessee by patent under the crown, or any pensioner,

or other person entitled to part of the money pay

able on fines and recoveries in Chester and Wales.

Sec. 31. In those cases where any trust for cha

ritable uses, or of a public nature, shall have been

cast on the judges of the courts abolished, by virtue

of their offices, the lord chancellor, or keeper of

the seals, or the judges of assize upon their circuits

in Chester or Wales, are empowered to appoint

other trustees with the same power and authority

as those for whom they were substituted.

Sec. 32. Where by law, charter, or usage, any

corporate or other officer or person, ought to take

any oath, before any judge or other officer of the

courts abolished, he may take it before the judge

during the assizes, or at the quarter sessions, in

open court.

Sec. 33. For passing the accounts of the she

riffs of Chester and Wales, for the future, it is

enacted that the clerk of assize, within ten days

after the assizes for Chester, and each county in

Wales, shall make out a list of the names and resi

dences of persons liable to fines, issues, amerce

ments, recognizances, compositions, or other sums

imposed or forfeited during the assizes, and transmit

the same to the sheriff, with an order signed by the

judge of assize, to levy the same ; and the sheriff,

upon its receipt, shall levy, and be accountable for

the same, and all arrears thereof, and pass his ac

counts before the same officer as heretofore.

Sec. 34. The attorneys general of the counties

of Chester and Wales, shall, until the king's pleasure

shall be otherwise declared, continue to have, in

person only, and not by deputy, the same rank, name

of office, privileges, fees, and emoluments, as here

tofore, except such fees as would necessarily cease

on the courts being abolished.

Sec. 35. The general quarter sessions, in the

year 1831 and afterwards, are to be held in the first

week after the 11th of October, the first week after

the 28th of December, the first week after the 31st

of March, and the first week after the 24th of

June.

Sec. 36. In case of the right to enter on lands,

or hereditaments accruing to landlords, in or after

Hilary or Trinity terms, the landlord may serve a

declaration, entitled of the day next after the day of

the demise, in the declaration, whether in term or

vacation, with a notice requiring the tenant to ap

pear within ten days, and the cause shall proceed in

the same manner, as nearly as may be, as if the de

claration had been served before the preceding term.

No judgment, however, shall be signed against the

casual ejector, until default of appearance and

plea within such ten days, and six days' notice of

trial at least shall be given to defendant before the

commission day; and defendant may, before trial,

apply to a judge, by summons, for time to piead, or

for staying or setting aside proceedings, or for post

poning the trial until the next assizes, and thejudge

may make such order therein as he shall think fit.

Sec. 37. In making up the record in such cases,

the declaration shall be entitled specially of the day

next after the day of the demise, whether in term or

vacation, and no judgment shall be avoided or re

versed by reason only of such special title.

Sec. 38. In all cases of trials of ejectment at Nisi

Prius, when a verdict shall be given for the plaintiff,

or he shall be nonsuited for want of defendant's ap

pearing to confess lease entry or ouster, the judge

may certify his opinion on the back of the record,

that a writ of possession ought to issue immediately,

and upon such certificate a writ of possession may

issue forthwith, and costs be taxed, and judgment

signed and executed afterwards at the usual time,

as if no such writ had issued. The writ, instead of

reciting a recovery by judgment, will recite shortly

that the cause came on for trial at Nisi Prius, at a

certain time and place, and before such a judge :

and that thereupon the said judge certified his opi

nion that a writ of possession ought to issue im

mediately.

Sec. 39. The Act will take effect upon and from

the 12th of October, in all matters not otherwise

provided for.

THE DUTIES AND CHARACTER OF AN

ATTORNEY AND SOLICITOR.

[f Rom A cor Respondent.]

Whoeve R will take even a cursory view of

the numerous and important occasions on

which resort is had to the members of this

profession, the magnitude of the interests

which are intrusted to them, the delicate and

confidential nature of the communications

which they continually receive, and the judg

ment, the skill, and intimate knowledge of

mankind, as well as the high honour and in

tegrity which they must possess, will at once

perceive how considerable a share of public

attention this profession must occupy.

If the duty which the attorney or solicitor

had to perform were no other than that of

preparing his client’s case for the day of trial



6 Biographical Sketch of the late Lord Gifford.

or hearing; it would involve a responsibility,

and require qualifications, which must neces

sarily excite no inconsiderable solicitude in

selecting the person by whom that duty'should

be performed. He cannot arrive at a know

ledge of his client’s case, without becoming

acquainted with secrets of vital importance to

his character, or fortune, or peace of mind.

Interests of the greatest magnitude are thus

committed to his honour, professional skill,

and discretion. As he proceeds, he has to

bestow patient and discriminating attention

in the collection and arrangement of evidence,

and he must bring to the discharge of every

part of this duty, sound judgment, and an

intimate knowledge of the world, as well as

great professional skill.

It is quite impossible that a judicial investi

gation could be conducted with the order, the

despatch, and the accuracy, by which it is at

present distinguished, if this service were not

previously performed. It must be performed,

too, by a branch of the profession distinct

from that of the barrister, whose avocations

do not allow him the requisite time, and

whose habits do not afford him the requisite

qualifications for engaging in it.

Important as these services are, there are

other duties, of a more serious and responsible

nature, which the attorney has to perform.

He is consulted by his client on transactions

connected with the transfer of family property.

Those who reflect on the various occasions

which render such a consultation necessary,

will perceive that confidential disclosures of

the most delicate nature must be made, and

thus he may place in the power of the attorney

his credit, his property, and interests of even

a higher nature. These communications

daily and hourly take place, and with such

perfect confidence in the integrity of him to

whom they are made, that the obligation of

secrecy is implied in the fact alone of making

them. It is naturally desired by most men,

that the number of those to whom they intrust

their confidential communications should be

as limited as possible. If the attorney con

fined himself to the conduct of suits in parti

cular courts alone, he would compel the client

to resort to another member of the profession

when he required advice on a different sub

ject. The education and habits of the attorney

are therefore directed to the union of the

qualifications which may enable him to be the

adviser of his client on every occasion which

requires professional assistance.

it is not necessary to enter into a minute

detail of the services which are rendered by

this branch of the profession. The expe

rience of every man will suggest to him their

nature, variety, and importance, and will

lead him to consider that they become, in the

present complex state of society, altogether

indispensable. It is obvious, therefore, that

the public have a direct and immediate interest

in the character of the members of this

department of the profession. It has been

truly said, that “the degree of estimation in

which any profession is held, becomes the

standard of the estimation in which the

professors hold themselves, (a)” and, it may

ise added, that it will also become the standard

of the estimation in which they deserve to be

held.

When it is perceived, that the most ho

nourable conduct in individuals cannot

protect the profession from the indiscrimi

nate reproach with which it is collectively

assailed, there is too much reason to ap

prehend that its members may become in

different to the value of those qualities by

which they are, and ought to be, distin

guished. The habit of extending to a whole
profession, the censures, which are merited

only by a few of its members, is fatal to that

just discrimination of character which it be

comes so much the public interest to make.

Those who are accustomed to bestow their

censures on all, when they are merited only

by a few, will incur the risk of bestowing

their confidence where it is the least de

served.

The more elevated, indeed, the profession

stands in public estimation, the more secure

is it against the introduction of unworthy

members. The character which a society

maintains, operates as much in repelling the

bad, as in attracting the good : inen judge of

the intrinsic worth of a society from the re

putation it maintains; if that be high, it is

not the sphere of which bad men will make

choice. It is with this, and with every other

profession, as it is with society, at large,

public opinion, by the tone and character it

gives to the latter, exercises a direct influence

in forming its real intrinsic worth. . The

standard of national morals is formed by the

degree in which the boundaries of right and

wrong are recognized and preserved. It

is depressed as much by withholding an

honourable sanction, where it ought to be

given, as by giving it where it ought to be

withheld. It is still more depressed when

undistinguishing censures become so general
as to affect those who deserve commendation

and support.

B I O GRAPHICAL SKETCH OF

THE LATE LORD GIFFORD.

As example is more influential than precept, so the

biography of those who have excelled in any science

or profession is better adapted than didactic rea

tises, to excite the emulation of the student. While

it makes no concealment of difficulties, it discovers

the means by which they may be ; nay, have been,

overcome; and, divesting science of its mystery and

abstraction, presents it embodied and realized in the

actions of an individual. Discrimination is requisite,

on the part of the reader, to mark in what respects,

the character brought before him can be imitated,

in a manner conducive to his advancement towards

that particular end, which his own proper business

requires him to keep steadily in view. The assiduity

and perseverance of Lord Gifford may be contem
plated with profit, by those whose destination does

(a) 5 Burke, (8vo. ed.) page 93.
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not call upon them to seek the honours of the judi

cial bench, or the peerage. The rewards they have

to look for, are skill, respectability, independence,

and the consciousness of having rendered useful

services to others; rewards, at least as capable of

enjoyment in the quiet of private life, as in the dis

traction and fatigues of public situations.

Robert Gifford was born at Exeter, on the 24th

of February, 1779. His father was a man of res

pectability, as an extensive dealer in hops; and,

likewise, carried on the trade of a grocer and linen

draper: he was twice married, and had, by his

second wife, four children, of whom Robert was the

youngest. It is said that the house in which the

subject of this memoir was born, and in which his

father carried on the grocery business, was the very

same in which the father of Lord Chancellor King

resided, and carried on the same trade; employing

his son Peter, as an assistant in the shop till he

attained the age of eighteen, when his bright parts

recommended him to the attention of his illustrious

kinsman, Locke, who used his influence to release

him from an occupation to which his talents render

ed him superior. Whether or not the parallel

between these two distinguished lawyers can be

traced with accuracy to such minute particulars,

is a matter rather curious than instructive: for the

encouragement of the diligent, it is enough to know

that both of them, by the force of unwearied appli

cation to legal studies, emerged from obscurity,

bvercame great obstacles, and attained the high

honours of their profession, without the aid of wealth,

or the advantages of powerful connexions.

Robert Gifford was a boy of quick apprehension,

and attentive to all opportunities of acquiring in

formation. His education commenced at a small

school kept by a dissenting minister, in Exeter, who

appreciated the excellence of his capacity, and pro

nounced him the cleverest boy he had under his

care. The learned Dr. Halloran, better known for

the possession of abilities, than for their useful ap

plication, claimed the honour of having had young

Gifford for a pupil.

His predilection for the courts of law manifested

itself at an early age : even in his boyhood he would

contrive to be present at the assizes, held in his

native city, and there he attended from day to day,

paying the closest attention to the several causes.

His fondness for law must have led him into the

courts, and the proceedings which he witnessed

there, the exertions of counsel, the dignity of the

bench, kindled the latent ambition of his youthful

breast, and made him desirous to enter upon the

same career as that in which he saw the actors in the

court engaged. His inclination for the bar was

deemed too expensive to be encouraged, yet his

taste for legal pursuits was so far consulted that he

was designed for the other branch of the same pro

fession; and was, at the age of sixteen, articled to

Mr. Jones, a respectable solicitor, of Exeter.

As a clerk he was distinguished by sedulous ap

plication in the study of the science and theory of

the law ; and it was probably at this period that he

laid the foundation of that knowledge of the laws

of property, which became so highly useful to him

in his after life. His attention to the practical

business of the office was equally unremitting; and

thus, sparing no exertions to deserve, he did not

fail to obtain, the esteem and confidence of his

principal ; at the same time he enjoyed within the

limits of his circumscribed sphere, the agreeable

tribute of respect which is cheerfully paid to good

character in all the useful stations and degrees of

society. The ill health of Mr. Jones gave young

Gifford an opportunity of taking an active part in

the management of the office, for which he was al

1eady well qualified by his acquirements and his

habits. His quickness in unravelling legal difficul

ties, his sound judgment in giving advice, and his

skill in conducting causes, are still in the recollection

of his early acquaintances. The late Mr. Baring,

the member for Exeter, once called on Mr. Jones to

consult him on a case of great importance, and legal

nicety: Jones, though a clever man, was somewhat

perplexed, and turned to his clerk, Gifford, for his

opinion; this he gave with a readiness and clearness

which perfectly satisfied the client, who immedi

ately after met a friend in the streets of Exeter, to

whom he said, “I have just been consulting with a

young man who, if he lives long enough, will some

day be lord chancellor.” In the second year of

Mr. Gifford's clerkship, his father died, and his

elder brothers succeeding to the business, watched

over his interests with fraternal kindness. He had

reason to expect that on the expiration of his articles,

he should be admitted into partnership with Mr.

Jones, but circumstances happened to prevent it;

and now, finding himself free from engagements,

he determined, with the concurrence of his brothers

and the encouragement of his friends, to adopt that

walk of the profession, which he had long ardently

desired; but which he had prudently refrained from

entering upon, while it was opposed to the wishes

of his father, and inconsistent with existing obliga

tions.

He repaired to London in 1800, and entered

himself of the Middle Temple. He became a pupil

of Mr. Robert Bayly, a special pleader, in whose

office he applied himself with his habitual industry

to the study of that subtle branch of legal know

ledge, for the space of two years; and it is believed

that he placed himself for some time longer in the

office of the late Mr. Godfrey Sykes, the a special

pleader, afterwards solicitor to the Stamp office.

About 1803 Mr. Gifford took chambers in Essex

court, Temple, and commenced practice for himself

as a special pleader; and, though his connexions

in London could not have been at first very nu

merous, he gradually came into an extensive

practice.

On the 12th of February, 1808, he was called to

the bar: he joined the western circuit, the Exeter

and Devon sessions. The high opinion entertained

of his abilities in his native city, soon led to his

employment in that part of the country; and the

success which attended his efforts in the local

courts, proved that the interval of his absence from

Exeter had not been idly spent: for his good

natural abilities were developed by assiduous culti

vation ; his store of legal learning was solid and

extensive; while his attention and his method ren

dered his acquisitions immediately available on all

occasions. A constant preparedness and vigilance

seem to have been his characteristics through life:

and these appear to have constituted the secret

power which enabled him, without any extraordinary

pretensions to greatness of genius, to seize alike

every favorable turn in the progress of a cause for

the interests of his clients, and every auspicious

juncture in the course of events for the advancement

of his own fortunes. He soon obtained a consider

able share of business bodh in the country and in

London, and he was not long without an occasion

for distinguishing himself in the eyes of the pro

fession. He was retained to argue the cause of

Mogg v. Mogg, in the King's Bench, a cause

which involved many abstruse and important points

in the law of real property, with which law he had

early in his career, rendered himself familiar: his

intimate acquaintance with the subject, and the
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dexterity with which he applied his cases to the

points in question, attracted the notice of the late

Lord Ellenborough, then chief justice of that court.

His lordship shewed him many marks of favor,

invited Mr. Gifford to his house, and evinced a dis

position to promote his advancement. The next

case in which Mr. Gifford particularly excelled, was

on a commission of lunacy, to inquire into the state

of mind of a Mr. Baker, which commission was

executed at the Castle at Exeter. The late Mr

Dauncey, with Mr. Abbott, the present lord chief

justice, were specially engaged on the occasion, and

Mr. Gifford alone was opposed to them. The

ability of his deceased competitor will not soon be

forgotten: the rare acumen of the dignified survivor

is the subject of daily observation: the investigation

lasted nine days, and produced a mass of various

and complicated evidence. In reducing this to

order, and placing the facts in a judicious point of

view; by the aptitude of his comments, his cogency

of argument, and facility of expression, Mr. Gifford

excited the admiration of all who heard him, and

proved that his powers were equally applicable to

the difficulties of facts, and of law. Henceforward

he was regarded as an advocate qualified for all

the trials of his profession : on the circuit he was

trusted to compete with Lens and Pell ; and in

Westminster hall he enjoyed the favor of the

judges, and the friendship of many estimable

men,bers of the bar. Among the latter were the

late Sergeant Lens, Mr. Horner, and Mr. Mallet,

the two last of whom were prematurely cut off

before him; too early to realize the high, but just

anticipations of their friends.

Among the judges, the late Sir James Mans

field, chief justice of the Common Pleas, was a

zealous patron of Mr. Gifford; Sir Vicary Gibbs,

who, it is said, was a relative of his, and at first op

posed his going to the bar, at length did justice to

his merits, and was heard to affirm that since the

death of Dunning, he had not known any man equal

as a general lawyer to Gifford. Lord Ellenborough

still continued his friend, and at one time expressed

a wish that he should be made a king's counsel;

but though this was not complied with at the time,

the strong recommendation of his lordship is sup

posed to have had much weight in the subsequent

appointment of Mr. Gilford to the office of solicitor

general.

This honour was conferred upon him on the 9th

of May, 1817; he owed it to his professional cele

brity, and to the evidences he had given of being a

useſ ul and steady man of business; for he was per

sonally unknown to the ministers. Sir Samuel

Romilly, an impartial judge, expressed in the House

of Commons, his satisfaction that the appointment

had been made on the fair principle of professional

inerit. Mr. Gifford bestowed too much time on his

professional avocations to take a prominent part in

politics: his political principles, when he first went

to the bar, were not congenial with those of the

administration whose officer he now became ; but

at what time, or on what grounds, his sentiments un

derwent a change, is an inquiry foreign to these

pages. On the 16th of the same inonth of May, he

was made a bencher of the honourable society of the

Middle Temple; and soon afterwards, he took his

seat in the Hºuse of Commons, for the borough of

Eye, in Suffolk. In parliament he did not make a

conspicuous figure; he lacked the fire of genius,

and the general knowledge, which are requisite

to give ascendancy in a popular assembly, contain

ing many severe and competent judges of oratory;

yet he was clear in elucidating the legal measures

of the government; and when a suitable subject

presented itself, he displayed with effect the same

talents which he employed with such dexterity and

success in forensic discussions.

After his appointment to the post of solicitor

general, he left the courts of common law, to prac

tise at the Chancery bar: a transition which nothing

but a quickness of apprehension, and an inde

fatigable perseverance like his, could have rendered

easy ; seeing the differences in the course of study,

in principles and practice, and in the style of speak

ing, which law and equity require according to the

mode of their respective administration in this coun.

try. His practice in his new sphere was soon con

siderable; and he became the principal leader of

appeals in the House of Lords : here he availed

himself of every opportunity to make himself ac

quainted with the laws o Scotland, from whence so

many causes are brought for the final decision of

the peers. This accession to his stock of legal

knowledge proved highly valuable to him at a sub

sequent period of his life. He was officially, en

gaged on the trial of Watson and others for high

treason in 1817, on which occasion Sir James Mans

field attended in the Court of King's Bench, on

purpose to hear the solicitor-general's reply. On

the resignation by Sir Vicary Gibbs of the recorder

ship of Bristol, the corporation of that city chose Sir

Robert Gifford for his successor. This office has

been held by men of great legal eminence: Sir

Robert discharged its duties so much to the satisfac

tion of the corporation that, as a mark of their es

teem, they requested him to sit to the late Sir

Thomas Lawrence, for a whole-length portrait, to be

placed in their Town Hall.

In July 1819, Sir Samuel Shepherd retired from

the station of attorney general, to become chief

baron of the Exchequer in Scotland; and Sir Robert

Gifford was appointed to fill the vacancy, being

then only forty years of age. In discharging the

duties of this office he was moderate and discreet,

not putting the formidable machinery of state pro

secutions in motion without necessity, and without

the strongest probability of obtaining a conviction.

The most important duty that devolved upon him,

was to conduct the investigation, which took place in

the House of Lords in1820,into the conduct of Queen

Caroline. His introductory speech on that great

occasion did not produce a very strong impression ;

but in his reply, which occupied two days in the de

livery, he surpassed all expectations. His energies

seem to have been roused by the ability of his ad

versaries, by the magnitude of the task; perhaps by

the recollection of the comparative inefficiency of

his opening, and the consciousness that his reputa

tion was at stake. He concentrated the multiplicity

of facts which were scattered through a voluminous

body of evidence, grasped them with great power,

and brought them to bear upon the question with

the happiest effect. A great impression was pro

duced upon the noble judges, which some attributed

to the strength of the case, and others to the inge

nuity of the advocate. -

The year 1824 brought him a rich harvest of dig

nity; but attended with a weight of care and fatigue

which tended to impair his constitution, and which

serves to shew that the honor of high public stations

is sometimes purchased at the expense of tranquillity

and health. On the 8th of January in that year, he

was appointed Chief Justice of the Court of Com

mon Pleas: he was created a peer of Great Britain,

under the title of Baron Gifford, of St. Leonard's, in

the county of Devon; and was appointed deputy

speaker of the House of Lords, for the special pur

pose of determining appeals from Scotland; for which

his knowledge of its laws rendered him fully compe
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tent. His dispatch of business was great, and his

decisions were held in high estimation by the Scotch

lawyers; so that when he visited that country in the

autumn of 1825, he was treated with marked respect

by the judges of the Court of Session and other per

sons of legal eminence. The University of Edin

burgh conferred on him the honorary degree of

doctor of laws, (as the University of Cambridge

had previously that of master of arts,) and he was

admitted to the freedom of the metropolis of Scot

land.

On the death of Sir Thomas Plumer, master of

the Rolls, in March 1824, Lord Gifford quitted the

bench of the Common Pleas, and became his suc

cessor. This remove subjected him to increased

labour : in addition to the business of the Rolls, he

had to give his particular attention to the appeals

before the privy council, as well as to discharge the

duty of deputy speaker in the House of Lords, and

to determine the Scotch appeals. All this he did

without any other remuneration than that attached

to the office of master of the Rolls, till the 6th of

George IV. Unhappily his spirits were oppressed

with his laborious occupations: his health declined:

in the latter end of August 1826, he was affected

by a bilious attack, while at Dover, and on the 4th

of September following he expired. His remains

were interred in the Roll's chapel, on the 12th of

that month, attended to the grave by many dignita

ries of the law, and other eminent men, who were

forward to testify their respect for his memory.

He married in April 1816, and had issue, while

living, three sons and three daughters: his lady was

delivered of another son, nine weeks after his

decease.

His professional and public character have already

been considered in the course of this imperfect

sketch : his private character is faithfully pour

trayed in the following extract from the Morning

Chronicle, which, though opposed to his politics,

has rendered justice to the man:

“His own affectionate nature secured for him the

warm regard of those who were near enough to see

his character. His mind, unstained by vice, had no

need of concealment, and was at liberty to indulge

its native frankness. He was unassuming, unaf

fected, mild, friendly, indulgent, and in intimate

society, gently playful. His attachments were

constant, his resentment (for he had no enmity,)

was hard to provoke, and easily subsided. . In his

last moments he was sustained by the domestic

affection and religious hope which had cheered his

life.

“Among the numerous body who have risen from

the middle classes to the highest stations of the law,

it will be hard to name any individual who owed his

preferment more certainly to a belief of his merit

than Lord Gifford, or who possessed more of those

virtues which are most fitted to disarm the jealous

naturally attendant on great and sudden .
vancement.”

COURTS OF LOCAL JURISDICTION.

We subjoin an abstract of the bill lately

brought into parliament, by Mr. Broagham,

for the establishment of local courts for Kent,

and for Durham and Northumberland, and

which it is designed should be extended to

the other counties of England and Wales.

This epitome of the proposed Act accompa

nied the printed copy of the Bill, and is, of

course, an accurateº of its contents.

The bill proposes to facilitate the trial of

causes, and to diminish the expense, delay,

and inconvenience, attending them. To ac

complish these objects, five species of tribu

nal are to be established.
-

The lst would resemble a County Court,

limited to actions in some cases for £100,

and in others for £50. The 2d would be a

kind of £5 Court of Requests. The 3d a

court for Legacies, not exceeding £100.

The 4th a court for actions of any amount

tried by Consent. The 5th, an Arbitration

court, and the 6th a Reconcilement court.

Although the bill only provides for two courts,

one for Kent, and one for Durham and Northumber

land, its provisions may be extended to the other

counties of England and Wales, as soon as it can

be ascertained how large each juridical district

should be.

The object of the bill being to afford the means

of trying causes at as little expense, and with as little

delay and inconvenience as possible to the suitors;

district courts are established under the revision of

superior courts in most cases.

The judge of each district is called the judge in

ordinary, and he has a registrar, with a clerk, crier,

usher, and messenger. The judge must be a ser

geant or a barrister of ten years' standing. He and

the registrar are appointed by the crown, the clerk

by the registrar, and the other officers by the

judge.

The judge, registrar, and clerk, are paid partly

by salary, and partly by a proportion of fees collected

on the business done; but those fees do not depend

upon the number of steps, or the length of the pro

cedure in any case, they depend only on the number

and value of the causes. The crier is paid by

salary, and the usher and messengers by salary, and

fixed fees on the service of process Extra messen

gers are to be appointed, when necessary, from the

sheriffs' bailiffs, and these are to be paid by fees on

the service of process. The constitution of the

court is laid down in the first twelve sections, and

rules of practice are to be laid down by the judges

of the courts of Westminster hall, sec. 106.

The court thus established has six branches of

jurisdiction, three compulsory, and three voluntary.

or prorogated. The compulsory jurisdiction is in

certain actions, in small debts, and in legacies; the

voluntary, in all actions, in arbitration, and in re
concilement.

The court is to sit once a month at least, except

in August, and in different parts of the district.

The judge ordinary is to be a justice of peace of
that and the adjoining counties, and in the com

mission of Oyer and Terminer, and Gaol delivery.

1. The court has authority to try all actions where

the defendant resides within the district, and the

cause of action, if on a debt, does not exceed one

hundred pounds, or if on a tort, fifty pounds, and

where title to real estate, tithe, or by bankruptcy,

or to toll, market, or other franchise, does not come

in question.

2. It has authority to try, in a summary way,

small debts not exceeding five pounds, under the

like restriction as to real estate, &c.

3. It has authority to try claims of legacy not

exceeding one hundred pounds.

4. It has authority to try all actions at law, of all

kinds, and to any amount, by consent of parties.

5. It has authority to try all matters, whether at

law, or in equity, by way of arbitration, the parties

consenting.

6. It has authority to hear, and advise upon all
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disputes, with consent of the parties, for the pur

pose of reconcilement.

1.-ACTIONs.

The proceeding here is by statement, answer,

reply, and rejoinder. Sections 13, 14, 15, 49.51,

treat of the jurisdiction under this head. The

manner of serving the defendant with the state

ment, which stands both for writ and declaration ;

of putting in the answer, which serves for plea or

demurrer, as the case may be ; of putting in the

reply, which serves for both replication and demur

rer; and of putting in the rejoinder, which may be

either rejoinder or demurrer, is laid down in sec

tions 16, 17, 18, and 19, and the consequences of

making default are laid down in section 86. The

manner of pleading, in its different stages, is laid

down in sectigº 16, 17, 18, and 19, and Schedule

(C.) gives various forms, according to which the

pleading is to be conducted, as nearly as may be.

Precautions are taken to prevent prolirity and mis

#. of facts, by making pructitioners liable for

"consequences of the same, at the discretion of the

court; but the parties have a direct interest in put

ting these discretionary powers in motion; sections

21, 22, 23, 36, 37.

The process for summoning jurors and witnesses

is laid down in sections 30, 31, 34, 35, and schedule

(D.); the mode of trial in sections 29, 32, 33.

The judge is authorised to give time to parties for

pleading, and to put off trials; and he is also au

thorised to hear parties and their attornies, and on

oath if he pleases, on the matter of such applica

tions. Sections 21, 87, 88, 89.

The judge is authorized to decide points of law

raised before him on the pleadings.

The general mode of proceeding in trying matter

of fact is by jury; but the judge, with the consent

of both parties, may try any matter of fact without a

jury, with power, if in the course of the trial he

finds the matter, or any part of it, more fit for a jury,

to impanel one. He may also, with consent of both

parties, exclude strangers, and try the action in

private, with or without a jury, as the case may be.

These powers are defined in sections 25, 26, 27, 28,

and 93.

Any matter tried before a judge, whether of law

or fact, may be reviewed by a motion before the judge

of assize for the county, the judge in ordinary sitting

with him, but not having a vote in the decision of

the appeal. If the judge of assize pleases, he may

hear it with the other judge of assize.

The judgment of thejudge in ordinary, in matter

of law, may be reviewed by the judge, or judges of

assize; and the sentence of the judge in ordinary

and verdict of the jury, in matter of fact, may be

set aside, and a new trial ordered, by the samejudge

or judges. Powers are given, under certain restric

tions, as to costs and securities, of carrying the

matter before the courts of Westminster, from the

decision of the judge of assize; and a discretionary

power is also given to the judge in ordinary, to

require securities before appeal by motion to the

judge of assize. Powers are also given, under cer

tain restrictions, to both the judge in ordinary, and

judges of assize, to reserve points, and order cases

for the opinion of the superior courts.

The subject of appeal is treated of in sections 41,

42, 43,44, 45,46, 47, 48, and 51. Upon all final

judgments execution is to be taken out, and the

process thereof served, according to rules laid down

in Sections 38, 39, and 40. The judge has power

to order payment by instalments, section 39, and

debts may be assigned in satisfaction, section 40.

Courts of Local Jurisdiction.

2.–PLAINTs.

The proceeding in the Small Debt Court (for

sums not eaceeding five pounds) of the judge in ordi

nary, is by plaint and plea. The rules relating to

the service, pleading, and notices, are laid down in

sections 52, 53, 54, and 55, and forms are given in

schedule (C.)

The judge is to sit for the trial of plaints at each

place immediately after the sittings for trials of

actions. -

He may examine on oath the parties before him, and

these parties may appear by others, if prevented

from attending.

The execution is summary, by warrant; and

there is no appeal or revision, unless the judge deems

it fitting.

The trial is by the judge, without a jury, unless he

thinks it fit to have a jury.

The trial of plaints is treated of in sections 56,

57, 58, and 60; the judgment and execution in

sections 59, 61, and 62.

3.—LEGAcy.

The proceeding in legacy is by citation and claim,

serving the office of both subpoena and bill; and by

article, serving the office of answer, plea, and de

Inurrer.

The citation must be not less than six months

after the executor or administrator's title accrued,

and twelve months after the death of the testator.

The rules for proceeding and pleading in legacy

are laid down in sections 66, 67, 68, 69,70, 71, 72,

73, 74, 75, 76, 77, and 78, and forms are given in

schedule (C.)

Wherever the executor, or administrator, has free

assets, he must either pay the legacy as far as his

assets go, or he must show cause why he does not,

stating the claims against the estate, which he ap

prehends may be made; and, in that case, he must

pay the money claimed into court, to await the

coming in of such claims.

An appeal, by way of motion, lies from decisions

in legacy, to the courts of law and equity, according
to rules laid down in sections 70 and 73.

4.—GENERAL JURISDICTION BY cons ENT.

This extends to all actions at law. The consent

of parties must be given in writing, and filed with

the statement, answer, &c. or at whatever other

stage of the cause, the necessity arises of extending

the jurisdiction beyond its ordinary limits. This is

laid down in section 14, and the forms are given in

schedule (C)

The forms of pleading under such parts of this

head as are not exemplified under the head of Ac

tions, are given in schedule (C.)

5.—ARBITRATIon.

The judge ordinary is a judge of arbitration also,

and may proceed, upon any matter at law or in

equity referred to him, after the manner of an arbi

trator.
-

The mode of proceeding is laid down in sections

79, 80, 81, 82, and 83.

The judge is to raise any question of law on the

face of his award, that either party desires to carry

before one of the superior courts of law or equity.

He has also power to try any part of the matter

referred to him by a jury, subject to certain rules.

The reference to him is irrevocable ; witnesses

are compellable to attend him ; false swearing be

fore him is punishable as perjury; and his award

can only be impeached if it eaceed the terms of the refer

ence.

Judgment and execution on the award is to be

had, as laid down in sections 84 and 85.
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6.-REconcILEMENT.

Any party may cite another against whom he has

any claim or complaint, or from whom he appre

hends any claim or complaint, before the judge ordi

nary, at a time and place specified in the citation,

and allowed by the judge.

The judge is to hear the parties themselves,

without any attorney or council, and to advise them

on the matter of their differences, subject to certain

rules laid down in sections 95, 96, 97,98, 99, 100,

and 101.

If they agree to abide by his advice, a memoran

dum of agreement is to be signed by them, and this

shall be binding, according to rules laid down in

section 100.

Execution may issue on whatever agreement is

signed for payment of money.

All fees, after paying the proportions of the officers

of the court, are to be paid into the consolidated

fund, section 103.

There are clauses for punishing perjury, with a

power given to the judge ordinary of directing pro

secutions at the expense of the county, sections 91,

and 92.

There are clauses for regulating proceedings

against persons acting in execution of the Act, and

for prosecuting persons for extortion, sectious 102,

and 104.

Schedules (A.) and (B.) prescribe the fees of the

court and messengers.

Schedule (C.) the forms of pleading.

Schedule (D.) the forms of summons to jurors
and witnesses.

Schedule (E.) the forms of oaths to jurors, par

ties, and witnesses.

Schedule (F.) attorney's fees [in blank]

Schedule (G.) forms of judgment.

It may be useful for the information of our

readers, to add to this abstract the following

details, extracted from the bill.

The judges and registrars are not removable

except by address from both houses of parliament.

The clerks are removable without assigning areason,

at the pleasure of the registrars. The criers, mes

sengers, and ushers, are removable in the same way

by the judges.

The salary of the judge, including fees, is not

to exceed ºf 2000 a-year; that of the registrar,

ºf 700; the clerk one fourth of the amount of the

registrar's salary; the crier, fö0; and the mes

senger and usher ºf 50 each, with the fees of serving

process.

Causes of action are not to be split, so as to

bring them within the jurisdiction of the court, but

the excess of amount may be abandoned, and the

judgment shall be a discharge for all demands on

the same cause of action.

The defendant’s place of residence to deter

mine the venue, unless by consent.

The responsibility of attorneys, under section

19, is as follows: “that in all cases, the judge

before whom such action shall be tried, shall be em

powered to direct the jury to take into consideration

any plain and wilful departure from the real truth of
the case, in the written statements of the parties, and

to diminish the amount of the damages given to the

party guilty of such misrepresentation, if he be

plaintiff, or increase the amount of the damages

given against such party, if he be defendant; and,

if it shall, at any time within six months from the

trial of the cause, be made to appear, to the satis

faction of the judge, that such misrepresentation was

made through the fault of the attorney, the judge

shall call upon him in a summary way to answer the

matter of the complaint, and fine him in such rea

sonable sum as he shall think fit to be paid to the

said plaintiff or defendant, for whom he was em

ployed respectively.

In the Reconcilement court, the party cited,

shall, at his own election, appear or not, and shall,

within one week, serve notice of his intention; and

such notice, with proof of citation, may be given in

evidence, to prove the refusal to appear: sec. 97.

It shall be in the option of the parties to follow,

and abide by the advice of the judge, or not, as

they shall think fit: sec. 100.

We postpone our observations on the po

licy of this measure. We consider it one of

such vast importance to the interests of the

community, as well as of the members of the

profession, that we are desirous to collect the

opinions of men of experience, and we there

fore invite a temperate discussion of its merits

and demerits.

MIR, JUSTICE BLACKSTONE.

To the Editor of the Legal Observer.

SIR,

I HAve read with great pleasure the Pros

pectus of your intended publication, which

appears to me calculated, under judicious

management, to render considerable service,

not only to the legal profession, but to the

public at large, who are deeply interested in

whatever tends to promote the knowledge

and respectability of practitioners of the law.

As your pages are open to biographical no

tices, I send for insertion a letter, which will

probably not be devoid of interest to many of

your readers, being the composition of one of

the most elegant scholars and most useful

judges that ever adorned the English bench—

I mean Sir William Blackstone. It appears

to have been addressed to a relation, soon

after the young candidate for legal honors

had commenced his professional studies in

London, and exhibits, if I mistake not, the

germ of that singularly beautiful style which

afterwards adorned his Commentaries.

I am in possession of one or two more of

the judge’s letters, which may possibly, at

some future time, be communicated to your

readers.

I am, &c.

J. J. J. S.

DEAR SIR,

You have been so kind as to tell me,

y! a Line now & then from me wº not be unac

ceptable to you. "Tis this that has drawn upon You

ye present Trouble, for wºh You have Nobody but
Yourself to blame.

I have been in Town about ten Days, & am

tolerably well settled in my new Habitation (wch is

at Mr. Stokes's a Limner in Arundel-Street). The

People of ye IIouse seem honest, civil, & indus

trious ; & my Lodgings are in themselves chear

ful, retired, &, as every Body tells me, extremely

reasonable. Nor do I want Opportunities of Gal

lantry (if I have inclination to improve them) there is
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lodging in ye same House a young Lady of extraor

dinary Accomplishments & a very ample Fortune;

but alas ! She has, together with ye Riches, ye

Complexion also of a Jew. So that She is not like

to prove a very formidable Rival to — — Coke

upon Littleton.

Coke I have not yet ventured to attack, but have

(according to Ch. J. Reeves's Plan) begun with

Littleton only. Two together wº be too much for

a Hercules, but I am in great Hopes of managing

them one after ye other. I have stormed one Book

of Littleton, & opened my Trenches before ye

23 ; and I can with pleasure say I have met with no

Difficulty ofConsequence; There is one thing indeed,

& but one, I cq not understand in ye first Book,

weh is a mere matter of Speculation : & is in short

this. The Donees in Frank-Marriage shall do no

Service (but that of Fealty) to ve Donor or his Heirs

till ye 4th Degree be past. Of wºn 4 Degrees yº:

Donee shall be said to be ye first. . $ 20. To prove

wch last Assertion Littleton produces a Writ of

Right of Ward (as you may see Pag. 23. b.) Now

with me ye Question is, how the Writ weh he pro

duces proves ye Point he wº have it do, viz. that

yº Donee in Frank-Marriage is ye first of ye four

Degrees. You will observe that this is a Point of

mere Curiosity, Frank. Marriage being now out of

Use. But I don’t love to march into an unknown

Country, without securing every Post behind me :

& it is a greater Slur upon a General to leave a

slight Place untaken, than one more hard of Access.

Besides, in my apprehension, (and I shº! be glad to

know your opinion of ye matter) ye Learning out

of use is as necessary to a Beginner as that of every

Day's Practise. There seem in ye modern Law to

be so many References to ye ancient Tenures &

Services, that a Man who wº understand ye Rea

sons, yº Grounds, & Original of what is Law at

this Day must look back to what it was for

merly; otherwise his Learning will be both con

fused & superficial.

I have sometimes thought that ye Common Law,

as it stood in Littleton's Days, resembled a regular

Edifice: where yº Apartments were properly dis

posed, leading one into another without Confusion,

where every part was subservient to y; whole, all

uniting in one beautiful Symmetry : & every Room

had its distinct Office allotted to it. But as it is

now, swoln, shrunk, curtailed, enlarged, altered, &

mangled, by various & contradictory Statutes, &c.;

it resembles ye same Edifice, with many of its most

useful Parts pulled down, with preposterous Addi.

tions in other Places, of different Materials and

coarse workmanship: according to ye Whim, or

Prejudice, or private Convenience of ye Builders.

By weh means the Communication of ye Parts is

destroyed, and their Harmony quite annihilated;

& now it remains a huge, irregular Pile, with many

noble Apartments, tho' awkwardly put together, &

some of them of no visible Use at present. But if

one desires to know why they were built, to

what End or Use, how they communicated with

ye, rest, and ye like; he must necessarily carry

in his Head yé Model of ye old House, wºn will be

yº only Clew to guide him thro' this new Labyrinth.

I have trespassed so far on yr Patience, that I am

almost afraid to venture any farther. But I hap

pen'd t'other day upon a Case in a Civil Law Book,

weh I should be glad to know how you imagine

Chancery wº decide. A Man dies & leaves his

Wife with Child: & by his Will ordains that,

if his Wife brought forth a Son; ye Son shq have

2 3's & ye Mother one 3d of the Estate : If a

Daughter, then ye Wife to have 2, & yº Daughter

1 34. The Wife brought Twins, a Boy & a Girl.

Recent Decisions in the Courts of Equity.

Qu. How shall ye Estate be divided ? N.B. We

must suppose a Jointure, or something, in Bar of

Dower. -

We are quite in yº Dark as to Intelligence here

in Town; You must observe what strange, per

plexed, incoherent Accºs ye Gazette affords us. I

fear our Loss in Scotland was greater than they

care to own. But at ye same time, even Victory

must lessen ye Number of ye Rebels, while we are

continually recruiting. There is a Talk of as

sessing all personal Estates, & raising thereby

3 millions. If so ye Assessment must run high.

I was sensibly concerned at hearing of Mar

Richmond's Illness ; but hope, by not hearing

lately anything further, that all is well again. My

hearty Good wishes attend him, & my Cousin, who

I sh; think might take a Trip to Town this Spring.

My Aunt of Worting will be at Lincolns inn fields

about Easter; and probably wº be glad of a Com

panion to partake of some of ye gay Diversions

Excuse, Sir, this tedious Length, wch I promise

never to be guilty of again, & when You have an

idle hour, be so good as do think of, Sir,

Your most obliged humble Servant,

WILL. Blacksto N.E.

Arundel-Street, Jan. 28, 1745.

(Superscribed)

To MR. Richmond, at Sparsholt, near

Wantage, Berks.

RECENT DECISIONS IN THE COURTS

OF EQUITY.

SOLICITOR AND CL1ENT—Solicitor AND toWN

AGeNt.

Livesey and others v. Livesey and and others.

1 Russell and Mylne, 10.

By the direction of A. a bill was filed for the ad

ministration of a testator's assets,in which James W.

Livesey and his infant brother and sister by James

W. Livesey, as their next friend, were plaintiffs;

Edmund W. Livesey, their elder brother, who had

an interest adverse to theirs, and was one of the de

fendants, acted as solicitor in the country for the

plaintiffs, and the suit was conducted by his town

agents (Ellis and Co.); after the sister had attained

her full age, Edmund W. Livesey died, having ap

pointed her his executrix. J. W. Livesey gave

notice to the persons who had been the town agents

of Edmund W. Livesey, not to take any proceed

ings in his name, and the sister appointed them to

act as solicitors for her.

On the motion of James W. Livesey, the Vice

Chancellor had made an order that Ellis and Co.

should deliver up the papers to him on the payment

of what, on taxation, should be found due to them

in respect of the costs of the suit. The sister now

moved that the order might be discharged.

The Lord Chancellor. I consider E. W. Livesey

as having been, in point of fact, the solicitor of the

plaintiffs, and the propriety of his appointment does

not come into question for the purposes of this mo

tion. Whatever impropriety there might be in the

appointment, it was the act of J. W. Livesey.

Ellis and Co. were the agents of E. W. Livesey, and

these papers came into their possession as agents.

They are, therefore, held by them for the benefit of

their clients, and one or two of the plaintiffs are not

entitled to demand the delivery of them without the

concurrence of the third. Let the order of the

Vice Chancellor be discharged.

WH ERE WITNESS is PRIVILEGED FROM A R REST.

Gibbs v. Phillipson.—1 Russel and Mylne, 19.

A person who is served with a subpoena ad testift
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candum in London, and is at the time resident there,

is not protected from arrest in the interval between

the service of the subparna and the day appointed

for his examination. But it would seem that a wit

ness not resident in London, but who comes there

in order to be examined, is protected from arrest

during the whole time that he remains in London

bond fide for the purpose of giving evidence. But a

witness is not protected in going three days before

the day appointed by the examiner to the solicitor's

office to look at the interrogatories with a view to

prepare himself to give his evidence accurately.

CUSTOMARY TENEMENTS.

Bingham v. Woodgate.—1 Russell and Mylne, 32.

Where a customary tenement is freehold, and the

lord being only tenant for life of the manor, pur

chases the fee of the customary tenement, the seig

nory is suspended during the life of the lord, but

revives at his death, and the customary tenement

descends to his heir. Where the custom of a

manor requires a bargain and sale, as well as a sur

render and admittance, to pass the customary tene

ment, the freehold is in the tenant, and not in the

lord. The judgment of the Master of the Rolls is

as follows:

A lord of the manor, who was tenant for life only,

purchased the fee of three customary tenements

which were holden of the manor, and which, ac

cording to the custom of the manor, were conveyed

to him by bargain and sale, and also by surrender.

The custom of the manor required a bargain and

sale, as well as a surrender and admittance, to pass

the customary tenements; they are plainly freehold;

and— Paul v. Lord Dudley, 15 East, 167, and

Doe v. Danvers, 7 East, 299, have therefore no

application. The necessity of surrender and ad

mittance is probably a remnant of the ancient tenure

of villenage, and does not affect the freehold nature

of the interest, although it prevents the customary

tenement from being strictly of freehold tenure,—

a distinction which is well established.

The question then is, what is the effect of the

union of the fee of the customary tenements, with

the estate for life of the lord. If the lord had

been seised in fee of the manor, then the union

would have extinguished the customary tenements;

but extinguishment takes place only when the two

estates have the same duration. The lord being

tenant for life, the effect of the union was to sus

pend the seignory during the life of the lord, for a

man cannot at the same time be lord and tenant:

but, at the death of the lord, the seignory was re

vived, and the fee of the customary tenements

descended to his heir at law. This doctrine is fully

Stated in Littleton, sections 559, 560, 561; and in

Lord Coke's commentary on those sections.

The master's report is, therefore, correct, and the

exceptions must be overruled.

WeNDOR AND PURCHASER.

Miles v. Langley.--1 Russell and Mylne, 39.

Under an agreement of exchange between Helli

car, who held lands under a college lease, and

Trenchard, the owner of the adjoining estate.

Trenchard occupied part of the college lands, and

Hellicar had occupied, along with the residue of

the leasehold, part of Trenchard's estate. Hellicar

having become bankrupt, the college leasehold was

sold, and was described in the particulars of sale as

“late the residence of Hellicar.” It was held that

the purchaser was not to be considered as having

implied notice of the agreement of exchange, and

that he had a right to recover by ejectment that

portion of the leasehold which was in Trenchard's

occupation. It was also determined, that where

the possession is vacant, a purchaser is not bound

to inquire of the late occupier what was the nature

of his title.

PAltTNERSHIP-USU RY-MINES.

Fereday v. Wightwick.-1 Russell and Mylne, 45.

Where a lease of mines is taken by six persons

for the purpose of working them in partnership, and

the managing partner, in the course of his ma

nagement, becomes indebted to the concern, his

interest in the partnership is in the first place ap

plicable to satisfy his debt to the concern. Where

an annuity is granted for a term of years, to be paid

half yearly, and at the same time promissory notes

are given to the grantee for the payment of each

half year's annuity when it becomes due, and it ap

pears that the several half-yearly payments will

repay the purchase money with interest, exceeding

the rate of £5 per cent, the transaction is usurious.

The judgment of the Master of the Rolls on both

points is as follows:

“The general principle is, that all property ac

quired for the purpose of a trading concern, whether

it be of a personal or real nature, is to be consi

dered as partnership property, and is to be first ap

plied accordingly, in satisfaction of the demands of

the partnership. It is true, a mining concern dif

fers in some particulars from a common partner

ship : the shares are assignable, and the death or

bankruptcy of a holder of shares does not operate

as a dissolution: but it has been repeatedly held to

be in the nature of a trading concern. In Crawshay

v. Maule, 1 Swanst. 495, Lord Eldon expressed a

doubt whether if persons previously entitled as

tenants in common to mines, were to form a mining

concern, the general principles of a partnership

would apply to such a case, and I am not aware

that the particular point has ever been decided;

but the distinction here is, that the interest in the

mines was expressly acquired for the purpose of a

partnership, and the general principle is therefore to

be applied to it.

“With respect to the question of usury, I shall

not refer to the old cases which have been cited.

This, in effect, is an agreement to pay the principal

sum of £4000, with interest, by twenty-three in

stalments; and, as it appears that the interest thus

paid will exceed legal interest, the transaction is

plainly usurious.”

PURCHASE BY AG ENT.

Lees v. Nuttall.—1 Russell and Mylne, 53.

If an agent employed to purchase an estate be

comes the purchaser for himself, he will be consi

dered by a court of equity as a trustee for his

principal.

JURISDICTION-SPECIFIC PERFORMANCE.

Brough v. Oddy.—1 Russell and Mylne, 55.

A court of equity will not entertain a bill for the

specific performance of an agreement to pay in a

certain event, which has happened, an annual sum

by quarterly instalments. The remedy is by an
action at law.

BILL TO ASCERTAIN BOUNDA RIES.

Godfrey v. Littell.—1 Russell and Mylne, 59.

In order to sustain a bill for a commission to

ascertain boundaries, the plaintiff must establish by
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the admission of the defendant, or by evidence, a

clear legal title to some land in the possession of the

defendant, and also a ground for equitable relief:

and where the quantity of the land of the plaintiff

in the possession of the defendant is doubtful upon

the evidence, the court will direct a commission, or

an issue, as will best answer the justice of the

case,

The Master of the Rolls. It appears by the autho

rities which have been referred to, that to sustain a

bill of this nature, it is necessary that the plaintiff

establish a clear title to some land in the pos

session of the defendant; and, according to the case

in Bumbury, (Bunb. 322,) the court will not direct

an issue to try the title, if it be left in doubt upon

the evidence in the cause. It has been argued,

that the title of the plaintiff must appear from the

admissions of the defendant, and that it is enough

that it is established to the satisfaction of the court

by the evidence in the cause. That proposition is

not countenanced either by authority or by princi

ple, and is manifestly untenable; for, if such were

the rule, there never could be a decree for the plain

tiff in a suit of this nature, as no defendant would

admit the plaintiff's title. In this case I am of

opinion, that the plaintiff has established by evi

dence a clear title to some land in the possession of

the defendant.

According to the doctrine of Lord Northington,

in Wake v. Conyers, (1 Eden's ca. temp. Lord

North, 331,) and of Sir William Grant, in Speer v.

Crawter, (2 Mer. 410,) the plaintiff must also

make out that he has some equitable ground upon

which to call for the assistance of this court, and he

will otherwise be left to seek his remedy at law.

The confusion of boundaries by the defendant, or

those under whom he claims, is an equitable

ground. Here the boundaries are certainly con

founded; the confusion must have been intended to

have been the act of those who for centuries have

been in possession of the land. It is in evidence,

that the hedge, which now separates the land on

the left side from the Chase-way, has been made

within the last sixty years, and there is now no

boundary to distinguish the particular parts of the

land on the left of the Chase-way, to which the

plaintiff and defendant may respectively be en

titled.

When the court is satisfied with the plaintiff's

title, and that he has equitable ground for the

assistance of this court, the authorities will justify

the court in affording relief, either by a commission

or by an issue, as will best advance the justice of

the particular case: and as an issue might not

finally settle the question between the parties, I am

of opinion that the proper proceeding will here be,

to direct a commission to inquire and ascertain,

what part of the lands in the possession of the

defendant on the left side of the Chase-way is the

property of Queen's College, and to set out the

same, with the usual directions in that behalf.

EXECUTOR-AGENT-SETTLED ACCOUNT–ANSWERS.

Davis v. Spurling.—1 Russell and Mylne, 64.

An executor, who is employed by his co-executor

as his agent to sell an estate, which, under the will

of the testator, the co-executor alone had power to

sell, and who hands over the price of his estate to

his co-executor, is not accountable for the misappli

cation of that price by the co-executor, because he

had no legal right to retain it, although, by the will

of the testator, the price of the estate, when sold,

was to be considered as part of his personal estate.

If an error in a settled account is discovered and

Recent Decisions in the Courts of Equity.

corrected before suit, and a bill be subsequently

filed to surcharge and falsify, the corrected error is

not a ground for a decree to surcharge and falsify.

If the plaintiff read a passage from the defendant's

answer, as evidence of a particular fact, the defend

ant has no right to read subsequent matter connected

with it, by such words as, “but,” and “and,”

unless the subsequent matter be explanatory of the

passage read by the plaintiff.

costs of TRUSTEE.

Knight v. Martin.—1 Russell and Mylne, 70.

If a trustee refuses to pay a legacy without the

direction of the court in a case which admitted of no

doubt, he will be refused his costs, but will not be

made to pay the costs of the suit, because he might

have acted from ignorance, and not from any

improper motive.

MORTMAIN–LEGACY.

Harrison v. Harrison.—1 Russell and Mylne, 71.

Where a testator who has given his personal

estate to charitable uses contracts to sell real estate,

but the sale is not completed in his life-time, his

lien upon the estate for the amount of the purchase

money is an interest in land within the statute of

mortmain, and the purchase money will not pass by

his will to a charity. . A testator bequeathed “to

the two sons and the daughter of A. B. 50l. each;”

at the date of the will, and the death of the testator,

A. B. had one son and four daughters; each of these

five children is entitled to a legacy of 50l.

PIRACY OF COPYRIGHT-INJUNCTION.

Bailey v. Taylor.—1 Russell and Mylne, 73.

A plaintiff who complains of a piracy of his work

has no remedy in equity unless he establish a title

to an injunction, and then the account will follow.

The court will not grant an injunction, but will

leave the plaintiff to seek his legal remedy, where

the matter which is the subject of the alleged

piracy, forms but a very inconsiderable part of the

plaintiff's work, and merely contains calculations,

and when the work complained of has been published

some years. -

The Master of the Rolls observed, “I agree,

that, although the plaintiff failed upon the an

swer of the defendant to obtain an injunction, he

is at liberty to claim it at the bearing. The ques

tion then is, whether the court ought to grant an

injunction as the case now appears? Considering

the very inconsiderable part of the defendant’s

work which is complained of, and that this may be

calculated in a few hours, so as to give the defend

ant an unquestionable right to its republication;

and considering the difficulty which would be im

posed on the Master, if an account were directed of

ascertaining what part of the defendant's profits

ought to be attributed to the plaintiff's tables; and

considering also the distance of time at which the

injunction is now sought, being nine years after the

publication of the defendant's second edition, I am

bound to refuse the injunction, and to leave the

plaintiff to seek his remedy at law ; and the injunc

tion being refused, there can be no account. The

bill must therefore be dismissed, with costs.”

WENDOR AND PURCHASERs

Fellowes v. Lord Gwydyr and Page.—1 Russell and

Mylne, 83.—See 1 Sim. 63, S.C.

It is no defence to a bill for specific performance

by the vendor, (Fellowes,) that during the treaty
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he falsely assumed the character of agent for ano

ther, (Lord Gwydyr,) when, in fact, he was dealing

on his own behalf, and that he thereby deceived the

purchaser, (Page,) as to the party with whom the

contract was made, provided the purchaser does not

show that the deception induced him to enter into

the contract, or occasioned any loss or inconveni

ence to him otherwise. The judgment of the lord

chancellor was as follows: “Mr. Page, I am satis

fied, had every reason to believe he was contracting

with Lord Gwydyr, but the only question here is,

what loss or inconvenience has he sustained in con

sequence of acting under that mistake? There is

nothing in the cause that can lead me to suppose

that he would not have contracted with the plaintiff,

or that he would have declined to offer the sum of

1,500 guineas, had he been aware of the party who

was really the owner of that property. It was

strongly pressed upon me in the argument, that the

parties should be left to proceed at law. But from

the situation in which they respectively stood, as

well as from the form of the agreement, they could

not have obtained an effectual adjudication upon

their rights at law, and it was necessary for the

plaintiff, therefore, to come into this court. Mr.

Fellowes says, that the name of Lord Gwydyr was

not used for any improper purpose; but even if it

were otherwise, that circumstance alone would fur

nish no reason why Mr. Page should be released

from his contract, without showing that the decep

tion has in some way operated to his prejudice.

Decree confirmed, without costs.

PrActICE.

court of Exchequer.—Orenham v. Esdaile.

28th June, 1830.-The bill having been dis

missed on the hearing, with costs to be paid by

the plaintiff, the master allowed the following items

in the defendant’s bill of costs.

Paid clerk in court for Decree . ºf 18 5 0

Paid for Office Copy thereof. . . 6 8 0

24, 13 0

Mr. Jacob, on the part of the plaintiff, now moved

the court that it might be referred back to the

master, to review his taxation, and reduce the

above charges to such sum as the decree would

have amounted to, if the recital of the pleadings

had been omitted. In support of the application

he cited the 33d rule of the court, from Fowler,

p. 164, by which it is stated “that every decree and

order is to he drawn up as short as with conveniency

can be, without reciting the former orders and proceed

ings at large.” And he contended, that as nothing

more was to be done under the order, than simply

to tax and enforce payment of the defendant’s

costs, there was no necessity whatever to have re

cited any of the pleadings, which were very long,

in consequence of the bill having been amended

several times, by reason of disclosures made by

the defendant's answers, and separate answers

having been put in on the occasion of each amend

ment, which were recited verbatim in the order, and

that it was not the practice in the court of chancery,

on a mere order of dismissal, to recite the plead

ings, and that a similar order in that court would

cost only 15s. whereas it here amounted to the

enormous sum of ºf 24 13 0.

Mr. Jervis, on the part of the defendant, relied on

the practice of the court of Exchequer, being to

recite the pleadings at length.

The Lord Chief Baron said he felt bound by the
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practice, and dismissed the application, but gave

directions to the Registrar to draw up a general

order, to prevent a similar occurrence in future;

and, although he dismissed the application, yet, as

it had been the means of reforming the practice of

the court, which required alteration in this respect,

he refused to give the defendant the costs of it.

MISCELLANEA.

A Modest law rer.

Lord KEEPER Guilford's composition of tem

per was extraordinary, for he had wit, learning, and

elocution, and knew it, and was not sensible of any

notable failings whereof to accuse himself; and yet

was modest, even to weakness. I believe a more

shamefaced creature than he was, never came

into the world: he could scarce bear the being

seen in any public places. I have heard him say,

that, , hen he was a student, and ate in the Temple

hall, if he saw any company there, he could not

walk in till other company came, behind whom, as

he entered, he might be shaded from the view of the

rest; and he used to stand dodging at the screen

till such opportunity arrived, for it was death to

him to walk up alone in open view. This native

modesty was a good guard against vice, which is not

desperately pursued by young men without a sort

of boldness and effrontery in their natures. There

fore, ladies and other fond people are greatly

mistaken, when they desire that boys should have

the garb of men, and usurp assurance in the pro

vince of shamefacedness. Bashfulness in the one

hath the effect of judgment in the other: and where

judgment, as in youth, is commonly wanted, if there

be not modesty, what guard has poor nature against

the incentives of vice Therefore it is an happy

disposition; for when bashfulness wears off, judg

ment comes on ; and by judgment, I mean a real

experience of things that enables a man to choose

for himself, and, in so doing, to determine wisely.—

North's Life of Lord Guilford, Vol. I. pp. 46, 47.

THE LAWYER WITNESS.

A bold and zealous defender of prisoners belong

ing to the home circuit, had, in a late trial at

Chelmsford, several times told a witness, whose

character was not too high, that he must state no

thing which did not pass in the presence of the pri

soner. At length, the time for cross-examination

arrived. The learned gentleman began by asking :

“Pray how often have you been transported 2°–

“Nay,” answered the witness, “I must not tell you

that, for it was not in the presence of the prisoner.”

VU LGA R ERRORS,

That leases are made for 999 years, because a

lease for 1000 years would create a freehold.

That deeds executed on a Sunday are void.

That in order to disinherit an heir-at-law, it is

necessary to give him a shilling by the will, for

that otherwise he would be entitled to the whole

property.

That a funeral passing over any place makes it a

public highway.

That the body of a debtor may be taken in exe

cution after his death.

That a man marrying a woman who is in debt, if

he take her from the hands of the priest clothed only

in her shift, will not be liable for her engagements.

That those who are born at sea belong to Stepney

parish.

That second cousins may not marry, though first

cousins may. -

That a husband has the power of divorcing his

º'
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wife by selling her in open market with a halter

1 ound her neck

That a woman's marrying a man under the gallows

will save him from execution.

That if a criminal has been hung and revives, he

cannot afterwards be executed.

That the owners of asses are obliged to crop their

ears, lest the length of them should frighten the

horses.—Barrington's Observatiºns on Ancient Sta

tutes (1775) p. 474-5, Note.—Retrospective Review,

Vol. 9, p. 262-3.

QuA-RINGS.

A determined politician of the chancery bar, some

time since, observed to an inveterate punster, of the

common-law bar, “Before twenty years are over,

there will be no kings in Europe. There will, I

doubt not, be chiefs of republics—protectors—con

suls, but there will be no king at that time qua king.”

“Pardon me,” answered the punster, “if what

you say be true, every one of them will be qua-king.”

Mr. JEKYLL,

—“the wag of law,” who, whilst at the bar

went the western circuit, was once concerned for

the defendant on the trial of an action of eject

ment, at the assizes for Devonshire, for breach of

covenant in a lease not to cut down timber without

the landlord's consent. A witness was called to

prove the cutting down of the trees, and he added

that to conceal the fact, they covered the stools

with moss; on which Jekyll observed, “That is,

you made them into close-stools.”

THE DocTOR AND LAWYER.

The late Doctor Brodum, of nostrum celebrity, was

once a witness in a case at Exeter. After he had

gone through his examinations in chief, in which he

had displayed something of the marvellous, the late

Abram Moore commenced the cross examination

thus:—“Your name is Brodum ?” to which the

doctor having nodded assent, the barrister proceed

ed—“Pray how do you spell it, Bro-dum, or

Broad-hum ?” at which there was, of course, a loud

laugh, but louder still when the doctor very coolly

gave the following answer: “Vy sare, as I be but

a doctor, 1 spells my name Bro-dum; but if I was a

barrister, I should spell it Broad-hum.”

ANCI Ent LEGAL POLICE,

About St. Clement's church, and in the parts

adjacent, were frequent disturbances by reason of

the unthrifts of the Inns of Chancery, who were so

unruly on nights, walking about to the disturbance

and danger of such as passed along the streets, that

the inhabitants were fain to keep watches. In the

year 1582, the recorder himself, with six more of

the honest inhabitants, stood by St. Clement's church

to see the lanthorn hung out, and to observe if he

could meet with any of these outrageous dealers.

About seven at night they saw young Mr. Robert

Cecil, the lord treasurer's son, who was afterwards

secretary of state to the queen, pass by the church,

and as he passed gave them a civil salute: at which

they said, “Lo you may see how a nobleman's

son can use himself, and how he putteth off his cap

to poor men ; our Lord bless him.” This passage

the recorder wrote in a letter to his father, adding,

“Your lordship hath cause to thank God for so

virtuous a child.”—Strype.

THE SOLICITOR'S OF ANCIENT Rom E.

In Cicero's oration upon the question of conduct

ing the prosecution of Verres, reference is made to

the expert and eloquent solicitors [“subscriptoribus

Miscellamea.

exercitatis et disertis,”] who it was presumed would

support Cæcilius. The solicitors alluded to by the

great orator are not treated very respectfully; but

it is evident that a class of lawyers similar to the

solicitors of our courts, were in the habit of assist

ing the principal pleaders, and addressing the tri

bunals.

Cicero characterizes the first solicitor as a man of

years, but a novice in the forum. Another he

describes as concerned only in petty trials, though

well exercised in clamour: and others he assumes

will be taken from the common herd of retainers.

The weight of the prosecution, he considers, will be

sustained by Allienus (the claiuourous solicitor); yet

he maintains that Allienus will not exert his utmost

power in pleading, but restrain his eloquence that

Caecilius may be enabled to shine. -

It appears that the solicitors were appointed to

assist the accuser to manage his prosecution,

and none were allowed to take the office upon them

until they were empowered by the judges; and it

is obvious, that, however it suited the purpose of

Cicero to undervalue the persons selected on this

occasion, they possessed, in common with the pro

fession to which they belonged, not only the right of

assisting and prompting the principal advocates, but

the privilege of pleading personally before the court.

–Maugham's Law of Attornies, p. 349.

ATTORNIES AT LAW IN T in E sixte ENTH centu RY.

Attornies at common law, men verie honest and

learned, yea, and also verie necessarie for the prac

tice of the common lawes of this realme, and finish

ing of other civill businesses; insomuch that by no

means their labour and services may want. And

yet such is the unthankfulness of this age, that even

their owne clients(of whom they have best deserued)

when they have served their turns, so that they see

no present occasion to use them any longer, for the

fault of some few will uneth afford the best of them

one good word for many good deeds. Nay, which

is worse, they will generally slander and condemne

them as covetous persons and disturbers of the com

mon peace and quietnesse of all men by unnecessarie

suites. Where, in verie truth, the most part of the

said attornies being very peaceable, do oftentymes

dissuade their clyents from the same, so much as

they can, by means whereof they greatly offend

their minds, insomuch they will for that onely cause

suspect them of affection towardes the adverse

parties, and threaten earnestly that if they will not

intermeddle therewith others shall.—West's Sym

bolaeºgraphy, sec. 352, [1590].

The Ex ACT coachMAN.

The late leader of the northern circuit was em

ployed, some time before he left it, in an action a

gainst the proprietors of the Rockingham coach.

On the part of the defendant the coachman was

called. His examination in chief being ended, he

was subjected to the leader's cross-examination.

Having held up the fore-finger of his right hand at

the witness, and warned him to give “a precise an

swer” to every question, and not to talk about what

he might think the questions meant, he proceeded

thus: “You drive the Rockingham coach?” “No,

sir, I do not.” “Why, man, did you not tell my

learned friend so this moment?”- “No, sir, I did

not.” “Now, sir, I put it to you once more; upon

your oath, do you not drive the Rockingham

coach* “No, sir, I drive the horses. '
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“Quod magis ad

Pertinet, et nescire malum est, agitamus.”

“We have entered into a Work touching Laws, in a middle term,

and the writings of Lawyers.” Bacon.reverend discourses of Philosophers,

ON THE STUDY AND PRACTICE

OF THE LAW,

In a Letter addressed to a Gentleman intended for

the Bar, passing through a Solicitor's office, and

which may be useful to Articled Clerks.

[from A correspondent.]

Before I proceed to point out the course of

study which I advise you to pursue, and the

elementary works which I recommend you to

consult, I consider it useful to commence

with some preliminary instruction regarding

our general conduct in the transaction of

usiness ; , the best means of obtaining a

practical knowledge of the routine of pro

fessional duty, and the details which will

enable you to combine the skill of a man of

business with the learning of a lawyer.

You will do well to avail yourself of all

leisure hours to understand and make your

self master, as soon as possible, of those ele

mentary books to which your attention will be

directed. When tolerably well understood,

they will enable you to comprehend the de
tails of business in the office, and elsewhere,

with much greater facility than the mere

routine of such details alone could otherwise

afford. But though elementary knowledge

and elementary books are absolutely essential

in the commencement of your studies, you

must never forget that it is detail, and detail

alone, that must ultimately be the business

of your life, the source of your professional

gains and professional honours; and that

even elementary knowledge is by far the most

valuable, the best understood, and the most

lasting on the memory, when it is acquired

through the medium of detail.

In this office you may see a certain routine

of business, which, after you have left it for

the Bar, you will have no further opportunity

of observing. During the period that you

are here, therefore, consider the detail, the

practice, and the routine, that are passing

before your eyes, as the primary objects; and

do not esteem any thing as too insignificant

for your attention. Having observed it, en

deavour, by research, and by inquiry and

conversation, to trace its meaning, its history,

and use, in all the ways that occur to you.

You will often find those who know the rou

tine without the least apprehension of its
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between the speculative and

principles; but it should be your anxiety
never to rest satisfied with such a state of in.

formation. You will find, hereafter, that it

will be of the very essence of your profes

sion to pass beyond the surface into the ele

ments and foundation of these uninteresting

minutiae. To pursue the same observation:

whenever an instance of business occurs in

the office which engages your attention, or

becomes a part of your duty, do not be satis

fied with the particular part which you are to

transact, trace it from the beginning, unra

yel its complexities, pursue it watchfully to

its termination, endeavour to throw an

interest around it, and, as much as you can,

to make it your own. You may often, in this

way, succeed in suggesting something mate

rial, that others have not observed; you may

prevent mistakes, and guide the affair to a

!nore useful or more advantageous conclusion.

Your own experience is, in the mean time,

growing with your labours: not to mention in

how high a degree your zeal and industry may

be cultivated by habit, and how firm and how

warm it makes those friends on whose behalf

they are exerted.

Let it be therefore your first care always

to master the principles of that which imme

diately engages your exertions; next to this,

pass two or three hours daily in reading the

elementary books which I shall hereafter re

commend. There are various others to be

afterwards read, but those I refer to will suf

fice for the present. Do not be alarmed at

their number. Three hours a day, for a year,

would make you thorough master of them all,

without trenching upon more active labours;

and a man who would devote that time steadily

to reading in his profession, would become,

in seven years, one of the first lawyers in the

kingdom.

I add but a word more on your ulterior

pursuits. When you have acquired as much

as will be useful to you here, you will find the

same observation applicable, in another shape,

to your subsequent studies. You will go to

a Pleader's office ; when there, attend, as the

first object, to the details of that office; col

lect, from the business of the office, and, at

your leisure, from books, the precedents and

forms of pleading; and not merely collect,

but observe and understand them,* all the
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attention of which you are master. Disen

tangle the obsolete and tautologous language

of which they are made up. Observe the

points they put in issue—the strictness and

logical accuracy with which they bring out

the matters to be tried in the cause, and with

which they reject and cut off the extraneous

and collateral confusion that belong to all

questions in dispute. Observe the evidence,

and the rules of evidence, as applied to these

forms of pleading. And afterwards, those

forms of records which follow upon the ver

dict and the judgment, till the suit is termi

nated.

The reading of Cases, and search after

them, will be the ultimate stage of your pro

fessional studies. This, again, is but the

detail of that study which you will never re

linquish while in the profession. The sooner

you are in a situation to give up elementary

reading, and devote yourself to these details

and practical researches, the better. Lastly,

remember that yours is a profession of inces

sant competition. Your competitors are

daily and nightly at their labours in the closet;

and it may be stated, as a proposition true, as

a general one, that professional diligence, and

professional honour and profit are correspond

ing and co-equal.

I now proceed to enumerate the several

departments of study and practice, which it

will be your duty to pursue, in order to ob

tain a thorough knowledge of your profes

S1011.

1. DeeDs AND AGREEMENTs, noticing their

forms, and particularly the forms of cove

nants and agreements, and of the mode of

deducing titles to estates. You will have an

opportunity of seeing deeds, agreements, and

abstracts; and while directing your attention

to this subject, you should read and digest the

second volume of Blackstone; Watkins's Prin

ciples of Conveyancing; //atkins or Scriven

on Copyholds; Littleton's Tenures; Preston

on Estates and Abstracts; Sugden's Law of

Vendors and Purchasers; Coke upon Little

ton; Sanders on Uses; Shepherd's Touchstone;

JBurton's Compendium; and Platt on Cove

nants. The references in these and the other

books, after mentioned, should be consulted.

2. SUITs IN CHAN certy, the forms of plead

ings, and the jurisdiction and practice of that

court, will next deserve your attention, par

ticularly as regarding Injunctions, which

connect themselves with Actions at Law.

You will also have an opportunity of seeing

bills, answers, and proceedings in Chancery;

and while directing your attention to this

point, you should read Milford’s, Cooper's, or

Lube's Pleadings; Wan Heythuson’s Forms,

a Synopsis of the Practice of the Court; and

Maddock's Principles of Equity.

3. Acquire correct knowledge regarding

Actions AT LAw, and their different sorts, the

Inodes of prosecuting and defending them, and

particularly of the pleadings and the practice

wf the courts of King's Bench, Comunon

Pleas, and Exchequer. You will also have

an opportuinty of seeing proceedings in ac

‘On the Study and Practice of the Law.

tions, and you will be materially assisted by

reading the third volume of Blackstone; Boote's

Suit at Law; Stephen on Pleading ; Tidd's

Practice; and Chitty's Pleadings. You will

do right, if, in term time, you go through the

different offices, and make yourself well ac

quainted with the business transacted at each,

take as much responsibility upon yourself

as you are able, and copy all forms, ad

verting particularly to the number of days

necessary to be observed in the different pro

ceedings, on which the practice wholly de

ends.

4. Observe the TRIALs of causes, study the

rules of evidence, and the minor points neces

sary to be attended to in preparing for trial.

This you will obtain by attending to causes

as they proceed,—by a close consideration of

the pleadings, and of the precise facts, and

the exact evidence necessary to be, and which

can be adduced,—and of the notices proper

to be given; and, by reading Peake's, Phil

lips's, and Starkie's, Evidence, the Nisi Prius

Reports, and Selwyn’s Law of Nisi Prius.

The different text books will materially help

you, viz. Bailey or Chitty on Bills of Exchange,

Ross's Law of Vendors, Long's Law of Per

sonal Property, Abbott on Shipping, Paley's

Principal and Agent, Lawes on Charterparties,

Montagu and Whittaker on Lien, Caldwell on

Arbitrations, Montagu and Gow on Partner

ship, Parke or Hughes on Insurance, Holt's

or George's Law of Libel, Fell on Guarantees,

and Adams on Ejectment.

5. Obtain a knowledge of BANKRUPTcy. This

will be acquired by actual business, and by

seeing the proceedings which are kept under

all commissions, and by reading and digesting

all the bankrupt statutes and general orders

in bankruptcy. You will also peruse Cooke's,

Eden's, Montagu's, Christian's, Cullen's, or

Whitmarsh's, Bankrupt Laws. The examina

tion of bankrupts and witnesses before cominis

sioners, forms a material part of business in

bankruptcy, and deserves particular atten

tion.

6. Acquire a general knowledge of the

law relating to ExECUTors AND ADMINIS

TRATors. This will connect itself more or

less with the foregoing. Toller's Law of

Executors and Administrators, and Preston

on Legacies, should be well digested.

7. Acquire a thorough knowledge of mer

chants’ accounts, and of the habits, manner,

and forms, of business in general, not only in,

but out of the profession, and of every subject

connected with the LAw of Merchants. In

Beawes' Lex Mercatoria, by Chitty, you

will find much useful information.

8. The practice of sessions is very neces

sary to be attained, and this you will find in

the fourth volume of Blackstone, Nolan’s

Poor Laws, and Chitty's Criminal Law. Of

this practice I profess no particular know

ledge, and therefore am unable to promise

you any insight into it in our office.

9. The practice in ELECTION CAses it is

also desirable you should be acquainted with,

and this you will find in Mr. Roe's or Mr.
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Rogers's publication, and in Sergeant Peck
well's cases.

10. The common lawyer may have frequent

occasion to be employed in matters con

nected with the courts of Admiralty, and

Ecclesiastical courts. The AdMIRALTY busi

ness is divided into that of the Prize court,

and that of the Instance court. The general

forms of proceeding in both are to be col

lected from Clarke's Practice, and Marriott's

Formulary. The forms of proceeding in the

ADMIRALTY court are those of Robinson,

Edward, and Dodson: in the Ecclesiasti

cAL courts, those of Phillimore and Hag

gart.

11. Some knowledge of the law of Scot

LAND may be desirable in the more advanced

periods of study with a view to practising
before the House of Lords,

12. The Law of Nations is incidentally

touched upon in many courts; on this sub

ject, Wattel's Law of Nations is the most

approved authority.

In the hope that these suggestions, which

are of a practical description and the result of

experience, may be of use to you in your pro

fessional career, I remain, &c. &c.

S.

We insert this article on account of its peculiar

utility to our junior readers. We publish it by

the permission of a solicitor of long experience and

extensive practice. From the same source we are

promised numerous other contributions on the con

duct of business, and the management of an office,

which, we think, will be valuable, not only to

articled and other clerks, but to the principals of

every professional establishment.

ADMINISTRATION OFJUSTICE INTHE

SUPERIOR COMMON LAW COURTS.

ALTERATIONS IN THE PRACTICE.

WE proceed to notice the principal changes

which have taken place under the recent Act of

1 Wm. IV. c. 70, “for the more effectual

administration of justice in England and

Wales.” We shall arrange the subjects ac

cording to the order of their general import
ance. -

We particularly congratulate the profession

upon the authority conferred on the judges,

to ASSIMILATE THE PRACTICE of ALL THE

courts, in matters over which they have a

common jurisdiction. We consider this to be

one of the most beneficial improvements that has

been effected. Henceforth one system will be

established by the judges, either unanimously,

or by eight or more of them, including the chiefs

of each court. The mode of proceeding will

thus be rendered more certain; the practitioner

will more easily acquire a knowledge of its

details; and much expense, delay, and annoy

ance, will be avoided on points of practice, and

technical forms and usages, which formerly

prevailed in the different courts.

The alterations in the terms and sittings will

have the effect of facilitating legal proceedings,

and rendering the arrangements for the trial of

causes less dependent on contingencies. Thus

the sittings and assizes being nearly free from
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the uncertainty of their commencement and,

duration, the suitors will be better enabled to

calculate the probability of the coming on of

their trials on any given occasion. This will.

be no small advantage to the public, and will

diminish not only the expense and trouble of

preparing for trial, but mitigate the evils of

postponement.

The future modes of procedure adopted by

the Act regarding BAIL, both in town and

country, are also great improvements, curtail

ing the expense to the debtor, and relieving the

bail from much inconvenience, and often from

considerable risk. -

We are enabled to lay before our readers

a variety of practical observations and instruc

tions, which, we trust, will be found generally

useful in the commencement of the operation

of the Act.

Admission of Attornies in the Erchequer.

By the 10th section, the court of Fºxchequer

is thrown open to the profession at large, but

many attorneys are not aware that, before they

can avail themselves of the privilege, they

must be admitted “in open court” as at

torneys; and, it is remarkable, that at the time

the alteration commenced, namely, on the

12th of October last, [vide last section,] no

person could avail himself of the intended

benefit, for there was no court sitting to admit

him. -

Perhaps it was not intended to compel the

attorneys of the courts of King's Bench and

Common Pleas to go through the ceremony of

an admission in the court of Exchequer, and

particularly as many attorneys , have been

admitted, and sworn in as solicitors of that

court. A correspondent, who has reminded us

of this part of the Act, suggests that, by a

liberal construction of the clause, it might thus

be read: “All attorneys of the courts of King's

Bench or Common Pleas shall be permitted to

practise in the court of Exchequer, without

being obliged to employ a clerk in court.”

However, the attorneys of the other courts

may be admitted in the following manner:

Take the admission in either of the other courts,

to a baron, at chambers, and obtain his fiat,

for which a fee of half a guinea is required,

but it is customary to pay a guinea. Then

attend at the sitting of the court at West

minster, and produce the admission of the other

court, and the party applying will be sworn in,

and receive his admission as an attorney of the

court of Exchequer (a).

Abolition of the Courts of Wales, and of the

City and County of Chester.

These local courts are abolished by the 14th

section, and the 16th and 17th sections enable

the attorneys of these courts to be admitted

in the courts of Westminster under certain re

(a) Before this statute, the prosecution and de

fence of actions was carried on by four sworn clerks,

or attorneys, who were appointed by the clerk of

the Pleas for life, and sixteen side clerks, or clerks

in court, four of whom were appointed by each of

the attorneys or clerks. Tid. Pr. p. 58, 9 edit.

5 Price, 559, note Man. ex. Pr.
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gulations, which are specified in the Act of

which we have given a summary.

After the Act shall have taken effect, the suits,

whether in law or equity, pending in any of

the abolished courts, are to be transferred to

Chancery or the Exchequer, if in equity; and

to the Exchequer, if in law. No directions,

however, are given, as to the mode of transfer

ring them. If they are at law, the following

suggestions may be useful:

f process has been served, but the defend

ant has not appeared, the copy of the process

should be sent to the London agent of the

defendant.

If, in the same stage, the defendant does not

appear, an affidavit of the service of the writ

should be sent by the plaintiff’s attorney to his

agent.

If the defendant has appeared in the court

below, and the declaration has been delivered,

but the defendant has not pleaded, the plain

tiff's attorney should transmit the draft declara

tion, and the defendant’s attorney the declara

tion as delivered to their respective agents.

Should interlocutory judgment have been

signed below, the whole proceedings should be

sent to the plaintiff's agent.

If the cause be at issue, proceedings must

then be transmitted respectively to the agent of

each party.

If final judgment has been obtained by the

plaintiff, but has not been satisfied, execution

must issue from the Exchequer.

If the defendant’s attorney in the court

below has not instructed his London agent,

then all notices, rules, and orders in the inferior

cause may be delivered to the defendant, or

his attorney in the court, until notice of an

agent be given him. After such notice, all

rules, orders, and notices must, according to

the present practice, be delivered to the agent.

Bailable process will, it is presumed, be sub

ject to the same rules. If bail has not been put

in, it must be put in and perfected in the Ex

chequer, and justification must be compelled

by that court (b).

By 7 and 8 Geo. IV. c. 71, s. 7, “No

sheriff within the principality of Wales, or the

counties palatine of Chester, Lancaster, or

Durham, shall, upon any mesne process issuing

out of any of his majesty's courts of Record

at Westminster, arrest or hold any person to

special bail, unless such process should be duly

marked and indorsed for bail, in a sum not less

than fifty pounds.” It is conceived that the

words of s. 13 of the present Act, “That from

and after the commencement of this Act, his

majesty’s writ shall be directed and obeyed

within the county of Chester, and the county

of the city of Chester, and the several counties

in Wales, in like manner and to the same

extent, and to and for all intents and purposes

whatsoever, as the jurisdiction of such courts

(King's Bench, Common Pleas, and Exche

quer,) respectively is now exercised in and over

(b) For instructions to the London agents on this

subject, vide Mr. Chupman's useful book on the pre

sent “Practice of the Superior Courts,” pp. 31-3.
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the counties of England not being counties pa

latine,” will have the effect of taking, for the

future, all the inhabitants of Chester and Wales

out of the protection of s. 7, of 7 and 8 Geo.

IV. c. 71, and rendering them liable to arrest

for 201, according to s. 1 of that statute.

Terms and Returns.

The principal object of the 6th section of

this Act, was to fix the commencement and

conclusion of Easter and Trinity terms: but

this is not very precisely attained, for, “if the

whole, or any number of the days intervening

between the Thursday before, and the Wed

nesday after, Easter-day, shall fall within

Easter term, there shall be no sitting in banc

on any of such intervening days, but the term

shall, in such case, be prolonged for an equal

number of days, exclusive of Easter-day, and

the ensuing Trinity term shall begin and end

the same number of days later.” The com

mencement and conclusion of those terms are,

consequently, still variable, though compara

tively in a small degree.

Before this enactment, Hilary term always began

on the 23d of January, and ended on the 12th of

February. Easter term began the Wednesday after

Easter Sunday fortnight, and ended on the Monday

three weeks after that Wednesday. Trinity term

began on the Friday after Trinity Sunday, and

ended on the Wednesday after that Friday fort

night. Michaelmas term began on the 6th of

November, and ended on the 28th. If, in this last,

or Hilary term, the day of the month on which it

began or ended happened to be a Sunday, it began

or ended on the Monday after. 1 Bl. Com. 278;

Spelman Jan. Ang. 1, 2, s. 9; Tid. Prac. p. 105,

edit. 9; Archb. K. B. Prac. vol. 1, p. 41. Hilary

term always began eight weeks after the day on

which Michaelmas term ended, and ended fourteen

weeks after the day on which Michaelmas term

began. Man. Each. App. 2.

The general return-days were, before this Act,

marked by their distance from certain holy or feast

days. Anciently, when any of these days fell on a

Sunday, the court actually sat on that day. This

mode had, however, long been disused; and no

judicial act was done, or supposed to have been

done, till the Monday. Tid. Prac. p. 106, edit. 9.

Sittings at Nisi Prius, and on Special Cases.

.The 7th section, which limits the sittings at

nisi prius to twenty-four days after the three

terms of Hilary, #. and Michaelmas,

and to six days after Easter, contains a pro

viso, that a day or days may be specially ap

pointed, not being within the twenty-four days,

by consent of the parties, their counsel, or

attorneys, for the trial of any cause at nisi

prlus.

This provision, which might have the effect

of nullifying the restriction of the length of the

sittings, (which is a material object of the Act,)

will of course not be resorted to except on

occasions of great importance, or at seasons

when the general business of the circuits and

the sessions will not be impeded by these

individual arrangements.

The sittings of the judges of the King's

Bench for the despatch of term business out of

term time, are now abolished, by s. 5, which

repeals 3 Geo. IV. c. 102, for, facilitating the
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despatch of business in the court of King's

Bench.

Bail in Town.

The time of the court will now be consider

ably saved by the justification of bail at the

chambers of one of the judges.

Before the late Act, this proceeding could

not be taken at chambers during the term,

except by consent of the opposite party (b).

And in vacation, only, when the defendant

was in custody (c).

Bail in the Country.

The 21st and 22d sections contain valuable

provisions as to the surrender by bail, of their

principal.

Before this enactment, it was necessary to

bring the party up from any part of the country

in which º might be, in order to surrender

him in court, or at a judge’s chambers (d).

If he were already in custody, he must be

brought up by habeas corpus, in order to

render him (e).

The clauses on this subject, and the mode

of proceeding, are so material at this time to

practitioners in the country, that we subjoin

them with the necessary practical directions.

By the 21st section it is enacted, that a defend

ant, who shall have been held to bail upon any

mesne process issued out of any of his majesty's

superior courts of Record, may be rendered in dis

charge of his bail, either to the prison of the court

out of which such process issued, according to the

practice of such court, or to the common gaol of the

county in which he was so arrested, and the render

to the county gaol shall be effected in the manner

jollowing; that is to say, the defendant, or his bail,

or one of them, shall for the purpose of such

render obtain an order of a judge of one of his

majesty's superior courts of Westminster, and shall

lodge such order with the gaoler of such county gaol,

and a notice in writing of the lodgment of such

order, and of the defendant's being actually in custody

of such gaoler by virtue of such order, signed by the

defendant, or the bail, or either of them, or by the

attorney or agent of any or either of them, shall be

delivered to the plaintiff’s attorney or agent, and the

sheriff, or other person responsible for the custody

of debtors in such county gaol, shall, on such ren

der so perfected, be duly charged with the custody

of such defendant, and the said bail shall be there

upon wholly exonerated from liability as such.

The following course must be pursued to

effect the render, and enter the exoneration.

Requisites to obtain the judge's order.—The

name of the court out of which the process issued

—the christian and surnames of the plaintiff and

defendant, and of the bail to the action—whe

ther the application is at the instance of the

defendant or his bail—and if, by one of the

bail only, which of them—the sum for which

the defendant is held to bail—the state of the

cause—whether before or after declaration, or

after final judgment; and, if after judgment,

the amount of the damages and costs, and the

Tidd's Pr. 263, ed. 9. 1

1 Archb. K. B.

(b) 2 W. Bl. 1064.

Archb. K. B. 109.

(c) 43 Geo. III. c. 46, s. 6.

118-9.

d) Archb. K. B. Prac. vol. 1, pp. 313-4.

' ' (e) Ibid. p. 313.

gaol to which the defendant is to be rendered.

[A copy of the order should be kept.] .

To enter the exoneretur on the bail piece—

An affidavit, and the gaoler's certificate in the

following forms, must be sent to the agent in
town:

[Court] [Name of Cause.]

A. B. of , &c., maketh oath and saith, that

the above-named defendant was, on the da

of , rendered to the custody of the sheriff of the

county of , in discharge of his bail in

this action, pursuant to an order of the right honour

able Charles Lord Tenterden, dated the

day of , obtained for that purpose;

and, at the time of such render, the said order was

lodged with the keeper of the said sheriff's prison at

, in the said county of 2

and that the said defendant is now in the actua

custody of the keeper of the said prison, by virtue of

such order. [This affidavit must be before a com

missioner not concerned as attorney in the cause.]

This is to certify that A. B. rendered himself to

the custody of the sheriff of , on the

day of , 183, in discharge of his

bail at the suit of C. D. under and by virtue of an

order of the right honourable Charles Lord Tenter

den, dated the day of 183 .

Keeper of the sheriff's prison for the county

of , situate at º

The same forms (varying them according to

the facts) are to be observed for rendering a

defendant under the 22d section.

BIOGRAPHICAL SKETCH OF

THE LATE MR. BRODRICK.

The subject of the present short memoir was

an only son, and was born at Union place,

Newington, Surrey, in 1784. His family was

originally from Yorkshire. His father was a

captain in the East India Company’s service.

From his uncle, who was a wealthy ship owner,

it is believed he inherited a considerable por

tion of property. At an early age he was sent

to the school of Dr. Fletcher, at Beckenham,

in Kent; where he remained until he was re

moved to Harrow, and at the latter place

he was contemporary with the present Sir

Robert Peel. We understand they were on

terms of friendship with each other, their desks

were near together, and those who visit the

school will find the names of these two future

ornaments of society cut by their own hands

into one of the desks. In due season he was

sent to University college, Oxford, where his

progress was considerable, but we have not

been able to ascertain whether he took honours.

In 1816 he was called to the bar: hav

ing a considerable private fortune, he did not

at first propose to practise, with a view to

following the profession as a source of emo

lument. For the first five years, therefore, of

his practice, we do not find him brought in

any remarkable degree under the notice of the

public. During this period, however, he was

known as a practitioner of great promise at the

Hertford, Chelmsford, and Old Bailey sessions.

He was first brought into celebrity by the trials

of Thistlewood and the other Cato-street con
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spirators, for high treason; and his reputation was

further advanced by his most able and ingenious

argument against the conviction in the case of

Fauntleroy. From that time forth his business

increased rapidly. In consequence of this

increase of practice, he had been repeatedly

obliged to absent himself from the Hertford

and Chelmsford sessions; and at the Michael

mas sessions, 1829, he took a step, which is

always viewed as a certain proof of great suc

cess in the higher branches of the profession,

namely, that of leaving his sessions. For

some time before he came to this determi

nation, he had given up his regular attend

ance at the Old Bailey, and he now declined to

go there, except on special retainer. On the

circuit he had the best business as a Junior

counsel; and, latterly, at Hertford and Chelms

ford, he was almost always selected as leader;

at Chelmsford, indeed, so great was the

demand for his services, that it constantly

happened that he was offered a retainer on

both sides in any cause of importance. In the

King’s Bench his business steadily increased;

and, it is believed, that few men behind the

bar had better practice. It was generally

understood, that, in the event of any addition

to the number of king's counsel, his name

would have been found among the first of the

number to be promoted. Flattering as this

success must have been to him, he suffered

from private afflictions of no ordinary magni

tude; within a short period, he had to mourn

the loss of two of his daughters, the elder

of whom had just attained to the age at which

a child becomes an object of more than com

mon interest to a fond and affectionate parent.

These events left his spirits permanently de

pressed; those, with whom he was in habits of

intimacy, could perceive that he never forgot

the loss he had suffered; and affliction, added

to the perpetual and severe labours attendant

on his practice in the profession, gradually

affected his health. During the last winter, he

laboured under frequent attacks of indisposi

tion; his avocations, and indeed his indefatiga

ble temperament, would not permit him to

adopt the means necessary for recovery; a con

tinual cough soon attacked him, and he adopted

temporary medicaments during the last term,

and the summer circuit, to enable him to

bear up against his labours until the long

vacation.

At length this period of relaxation arrived,

and he set out for the north, in order, if possible,

to recruit his health; he went into Northumber

land, and on the 10th ultimo was on his way

home through Newark, when, as he stopped to

change horses, he became soseriously ill, that he

was forced to go to bed. Indeed, he had been

growing gradually worse during the latter part

of his tour: he lingered during that day and

the next; and on Tuesday, the 12th of October,

he expired, in the 47th year of his age. He

retained his senses to the last, and after settling

his worldly affairs so far as his state would per

mit, one of the last objects of his anxiety was

his faithful clerk. This worthy man, whose

attentions to him in his professional career had

General Registry of Title Deeds.

been unwearied, he knew would soon be left

to begin the world again, with an invalid wife

and seven children.

The immediate eause of Mr. Brodrick’s

death, it is understood, was rheumatic gout, the

effects of which had extended to the heart.

He has left a widow, a son, and four daugh

ters: his mother, we believe, is still alive.

Of the talents of Mr. Brodrick, perhaps his

great success at the bar is the best criterion;

his knowledge of law was, for his standing,

both extensive and deep, his industry was

indefatigable, his mode of speaking, though

perhaps never rising into eloquence, was al

ways plain, clear, and persuasive. In the con

duct of a cause he was firm, zealous, and

undaunted: he always regarded the success of

his client as his paramount object, and no

exertions were spared by him which tended

towards its attainment. The happy medium

seemed to have been obtained by him, that,

while he pressed his client’s case with all neces

sary boldness, he never infringed on the proper

rules of respect towards the court.

We have hitherto spoken of the subject of

this brief memoir principally as regards the

powers of his mind; it would, however, be

hardly doing justice to his memory, if we were

to pass over the qualities of his heart in total

silence. Throughout his professional career, the

conduct of the late Mr. Brodrick was marked

by that high sense of honour, and correctness

of feeling, which ought at all times to be inse

parable from the character of an English advo

cate. Distinguished for those courtesies which

mark the gentleman, and adorn and dignify the

man of liberal education, he was simple and

unassuming in the highest possible degree, and

the kindness and benevolence of his disposition

will be best attested by the deep and universal

regret which his untimely death has spread

through all ranks of the legal profession.

REVIEW.

Second Report made to his Majesty, by John
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John Hongson, SAMUEL Duckworth,

PETER BELLINGER BRodi E, and JoHN

TYRREL, Esqs., Commissioners appointed to

inquire into the Law of England respecting

real Property; comprising the subject of a

general Registry of Deeds and Instruments

relating to Land. Ordered by the House of

Commons to be printed, June 29, 1830.

London, J. and W. T. Clarke, 1830; Pp.
102.

A GENERAL registry of legal documents has

frequently engaged the attention, as well of

the practical lawyer, as of the jurisprudent,

from the date of the Statute of Enrolments,

in the time of Henry VIII., to the present

time. Local registers have been established

by several Acts of Parliament in the two most

important and wealthy counties of England,

Middlesex (6 Anne, c. xx.) and Yorkshire (3

and 4 Anne, c. iv., 6 Anne, c. xxv., 8 Geo. II.,
f
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c. vii.). In the sister kingdoms of Scotland

and Ireland, and in the British Colonies, as well

as in most of the countries of the continent,

general registries have been also long known

and acted upon.

Under these circumstances it became

a matter of earnest and serious import

ance to inquire whether a measure of this na

ture might not be beneficially introduced into

England. The establishment of a General

Registry has been frequently proposed in Par

liament, and is recommended to us by the

venerable authority of Sir Matthew Hale,

who, with the other Commissioners appointed

in the time of the Commonwealth to inquire

into the inconveniences of the law, prepared

and recommended a bill for an establishment

of this nature.

We naturally, therefore, turned to the re

port of the present learned Commissioners on

this subject with much eagerness, anxious to

learn the opinion of men go well entitled

to guide our judgment on the subject. They

have spared no pains to arrive at a right con

clusion: they have industriously collected the

opinions and experience of this and of other

countries: and they have “unanimously come

to the conclusion that the establishment of a

General Registry would be expedient.” p. 3.

We know, however, the difficulties which

many able men have felt, and still feel, on

this subject; and therefore, without offering

any opinion ourselves, we think we cannot do

better than state the principal arguments em

ployed in the work under consideration in

favour of a measure so sweeping and impor

tant as that which it recommends.

The evils of the present system, which a

General Registry will remove, are thus stated:

“When the party, in whom a documentary title

is shown, is in possession of the land, by occupation

or receipt of the rents, and also has possession of

the documents, by which his title is shown, a pur

chaser from him is furnished with all the grounds

of assurance of which the law admits, that the title

produced is the whole title, that is, in effect, the

true title; all beyond this is mere confidence.

But possession of the land is no proof of the ex

tent of the interest under which it was acquired;

and when the interest acquired was the fee simple,

the possession may continue, after a partial dispo

sition, as a mortgage, or charge, or settlement. It is

obvious, that with regard to all tuture interests, the

presumption of title arising from possession is out

of the question.

As to the title deeds, the possession of them is

never conclusive, and in many cases it cannot be

had. A change of the possession of the title deeds

does not, and cannot, always follow the cleation of

an interest in land. In case of a settlement by a

tenant in fee, who retains an estate for life, the

deeds are not parted with: in this case the presump

tion from the possession of the title deeds altogether

fails. There are other cases of the creation of par

tial interests in which the deeds are retained by the

party entitled to the possession of the land. And

where deeds relate to land which has become

divided as to ownership, it is obvious that they can

attend the possession of only one part of the land.

So, secondary and reversionary estates or charges

are not accompanied with the possession of the

deeds. Besides, duplicates are often executed of
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important deeds, such as settlements; these some

times afford to more than one party at the same

time, the presumption of ownership arising from the

possession of the deeds.

We shall proceed to mention some of the various

cases, in which false titles are most easily made by

suppression of documents.

The seller or mortgagor may have been the abso

lute owner of the fee simple, and may produce the

instruments by whicle his ownership was consti

tuted; but he may have executed some settlement,

by which his interest has been reduced to a tenancy

for life. The possession of the estate and of the

title deeds will have remained unchanged; and in

order to impose on a purchaser or lender of money,

he need only keep back the settlement.

Again, the seller or mortgagor may be heir-at

law of the last proprietor, and may claim as such

heir, and may suppress a will giving him a limited

interest; or he may be heir-at-law, or general

devisee, of some deceased proprietor, who may

have made a settlement giving him a limited inter

est, and he may claim as such heir or devisee, and

may suppress the settlement.

A proprietor in possession may have mortgaged

the estate, and, having withholden or got back the

deeds on some pretext from the mortgagee, and thus

being in possession of the deeds, or else plausibly

accounting for their non-production, and concealing

the mortgage, he may offer the property as an unin

cumbered security.

Again, a settlement may have been executed,

limiting a life-interest to the husband, with power.

to appoint the estate to the issue of the marriage

as he may think proper, and giving it, in default of

appointment, to the eldest son in fee or in tail.

The eldest son, after the death of his father, may

take possession of the property claiming under the

limitation in default of appointment: he may sell it

or mortgage it; yet an appointment may have been

made, under which the seller or mortgagor may

have no estate, or a life estate only, or an estate

charged with portions for younger children.

Again, various instances may occur, in which

revocations of former appointments may be sup

pressed, and the revoked appointments may i.

produced as giving a title.” pp. 3-5.

The means now resorted to for giving secu

rity against the suppression of deeds are then

adverted to. The protection afforded by legal

estates and outstanding terms of years is mi

nutely entered into, and its well known disad

vantages are explained, although very little

novelty is introduced into the discussion.

The doctrines of equitable notice and legal

presumption are also touched upon, their un

certain and fluctuating state pointed out, and

the dangers attending them enumerated.

The difficulties of obtaining the production

of deeds under the present system are next

dwelt upon ; the liability to loss and destruc

tion is strongly enforced, and the consequent

hazards, affecting the title of lands forcibly

depicted. The report then adverts to the fa

cility of the forging and substitution of deeds,

and the dangerous temptation to the holders

of land to keep them concealed, and to sub

vert rights thus unprotected. A General

Registry will be, in the opinion of the Com

missioners, a panacea for all these evils, and

the advantages are thus briefly summed up :

“1st. Titles will be rendered secure against the

fraudulent suppression of documents, and against
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their non-production through ignorance, mistake, or

accident.

2d. Titles will be simplified; legal estates in

trustees will not be kept on foot and transferred

after the purposes of their creation shall have been

answered; thus there will be only one title to

an estate instead of many.

3d. Titles will not be exposed to the present

hazard, from the equitable doctrine of notice.

4th. Titles will not be liable to be defeated by

the subsequent acts of third parties.

5th. Titles will not be liable to be defeated

in consequence of the loss or destruction of do

cuments.

6th. Forgery of deeds will become more pe

rilous.

7th. The difficulty and expense of giving deeds

in evidence in courts of justice will be greatly

diminished.

8th. Attempts at fraud by concealing prior es

tates and incumbrances; attempts at forgery of

deeds; and attempts at supporting and defeating

claims by false testimony will be prevented or mate

rially checked.

9th. Titles will cease to be unmarketable from

the owners not being able to produce or secure the

future production of the title-deeds.

10th. Equitable and secondary estates will be

come marketable.

11th. The danger both to purchasers and sellers

of entering into contracts without previous minute

acquaintance with the title will be materially dimi

-nished.

12th. Both the delay and expense attending the

investigation of titles previous to the completion of

contracts will be materially diminished; abstracts

will be shortened; there will be no tracing of colla

teral titles; no search after documents; no expense

in procuring their production. These are now the

chief causes of delay and expense in the transfer of

real property.

13th. The expenses attending conveyance will be

materially diminished; deeds will be shortened, and

they will be lessened in number; such deeds as

assignments of satisfied terms, and covenants for

production of title-deeds will become unnecessary;

copies of deeds will be required to much less extent,

and, when required, will be furnished at a cheaper

rate.

14th. Many causes of litigation as to titles, and

as to the performance of contracts, and as to the

possession and the production of deeds, and as

to the necessary deeds of conveyance and the parties

to them, will be avoided.” pp. 98-100.

The principal objections to a General Re

gistry are brought forward, and severally

answered at considerable length. The expense

of the Registry is thus dealt with:

“We were anxious, at an early stage of our in

quiry, to form a probable estimate of the expenses

of a General Register, considering that we could

not recommend the adoption of the measure, unless

it should clearly appear, that the amount of expense

would be moderate, and that the advantages to be

derived from a Register would fully compensate

every expense attending it; for this purpose we

carefully inspected most of the offices of the existing

Registers in this country; and from the books, and

an examination of the officers, we collected the

number of instruments which are registered, and

the causes and amount of different expenses. From

these sources of information, and from the returns

of the land-tax assessments, of the population, and

the stamp duties, and from the communications of

solicitors, we have been able to make some approach
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to a satisfactory estimate of the extent of the neces.

sary establishment and charges; various details

on this subject will be found in a paper subjoined to

this Report. It will there be seen, that the neces

sary establishment will be moderate, both as to

extent of building and number of officers; in fact we

are satisfied, that the whole expense of the esta

blishment would be less than the aggregate amount

of the charges of the existing Local Registers, the

enrolment office, and other offices, which may be

consolidated with a Register office, or abolished.

There are lucrative sinecures in most of these

offices. In order to cover the expenses of the

office, and the costs of registration, we think the

average expense of registering may be fairly taken

at 11. 5s. and the average costs of searching the

indexes and obtaining copies of them on the occa

sion of a purchase at 10s. These estimates include

the expenses of transmission and postage. It is

only in transactions of very small amount that these

expenses would be at all felt: such cases are at

present attended with more than usual risk, because

the ordinary modes of investigation, and expedients

for protection, which would often cost more than

the value of the property, are usually omitted. We

recommend, that, in these transactions, the charges

for registration and for the transmission of the deeds

to the office be considerably reduced, or entirely

relinquished.” pp. 29-30.

The objection usually made, and which

has always seemed to us entitled to great at

tention—the disclosure of the private trans

actions of parties—is also inet, and it is

mentioned in answer to this objection to a

General Registry, that it is the deliberate

opinion of many eminent bankers and mer

chants of London, whose names are mentioned

in the appendix to the Report, that a Register

affording a complete disclosure of the affairs

of private individuals will be beneficial to

commercial credit.

The very important question whether it is

expedient that actual notice of an unregistered

deed should affect the priority of a registered

deed for valuable consideration, either at law

or in equity, is also discussed; and here the

unanimity of the learned Commissioners

seems to have been somewhat disturbed;

however, the majority of them have decided

in the negative, and the point is thus argued

by them:

“The reasons against expressly denying effect to

notice, seem to be in substance as follows: one of

the chief ultimate objects of law, is to protect

against fraud. Now it is necessary for the guidance

of men in the ordinary conduct of their affairs, that

the rules of law should be clear and strict; but

to defeat contrivances in whatever form they may

be devised for taking unfair advantages of the strict

rule, the jurisdiction to relieve against fraud should

not be strict, but large. The principal object of a

Register is to protect fair purchasers against prior

secret deeds; this protection is not wanted against

a deed which is known. The man who assists a

frudulent seller or mortgagor in defeating a fair

purchaser, is not himself a fair purchaser, and a law

which should assist him against a fair purchaser,

would be a law in favor of fraud; the fraud indeed

would be of an aggravated nature, as it would have

the character of conspiracy. Although no person

might be induced to pay the full value for an estate

under such circumstances, or actually to advance

money upon it as a security on lawful terms, ad
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vantages might be held out to a purchaser, and

especially the property might be given in discharge

of an existing debt or made a security for it; in

which case the temptation to the debtor to release

himself from immediate pressure might be irresisti

ble, and the creditor might take without scruple

whatever he could get from the debtor to satisfy a

just demand. Ignorance, forgetfulness, improvi

dence, and hurry, frequently occasion the neglect of

forms, though simple and of the utmost importance,

such as inrolments of bargains and sales, surrenders

and admittances in case of copyholds, presentments

of customary deeds, the forms of execution of wills

of land, and of powers, and many other forms; and

such neglect is peculiarly liable to happen in small

transactions, which are entitled to the protection of

the law no less, and perhaps require it more, than

those of magnitude. The registration of deeds, too,

must be intrusted by parties to their professional

agents, who, it is to be expected, would be some

times careless or forgetful, and sometimes wilfully

or corruptly negligent; so that whatever care were

taken to make known the new law and to facilitate

compliance with its provisions, neglect of registra

tion would occasionally happen, and every instance

in which a person with full notice should by means

of the new law defeat a just purchaser, would

be considered as a proof of the unjust rigour of

the law, and tend to render it odious.

Again, as dealings in confidence would still be

carried on without registration, a dangerous tempt

ation to the abuse of such confidence would be

created. Besides, there must be some form, how

ever simple, essential to the validity of registration,

and mistakes in this respect must be liable to hap

pen, however rarely. Again, even although rea

sonable diligence were used, and especially if delay

occurred in registering a deed, there might be an

interval in which superior activity might gain

priority for a subsequent deed. This, if done in

order to defeat a just right acquired, would be

fraud. On such grounds it is, that the courts of

equity in this country, and also in Ireland, have

determined that actual notice of an unregistered

purchase deed shall deprive a purchaser of the

benefit of his registry, fraud being by some of the

judges expressly stated as the grounds of these de

cisions, and the same rule prevails generally in the

United States of America.

As fraud is the ground on which it is proposed to

give effect to actual notice against registry, it ap

Pears to be generally agreed, that no such effect

Tought to be given to notice by construction of law,

which is no proof of knowledge, nor even raises a

fair presumption of it; and it is contended by

those who think that the effect of actual notice

should not be taken away, that sufficient guard

would be provided against effect being given to

constructive notice, if the preference to be given to

deeds according to priority of registration were

enacted in strong terms, with an express saving of

the jurisdiction of equity in cases of fraud; or if

there were a provision, that notice simply, or notice

by construction of law, should not affect the rule of

priority without actual fraud: and further, that

there are many cases of fraud, of which notice is an

ingredient, which must escape the jurisdiction of

equity, if, in consequence of an express enactment

that notice should not have the proposed effect, it

came to be considered as not an ingredient towards

constituting a case of fraud.

It is contended, on the same side, that a state

ment which has been brought forward, that the

effect given to notice has materially impaired the

benefits of the Registers actually established, is not

founded in fact; that cases in this country and in
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Ireland, in which an unregistered deed has pre

vailed against a registered deed, by aid of the doc

trine of notice, are not so numerous as to have had

much effect in producing neglect of registration,

and that very few, if any of them, have worked in

justice in the particular instance; and that other

means beside the hope of obtaining protection from

notice, have probably occasioned neglect of regis

tering in Yorkshire, and Middlesex, and in Ireland;

that the same neglect is not likely to happen when

registering shall be universal, and shall be put on

an improved footing, and its benefits shall be fully

understood; that, in fact, the hope of escaping from

the loss of an estate through the means of a chan

cery suit, and only in case knowledge of the deed

shall be brought home to another party, is not likely

to lead to many cases of neglect of registration;

and further, that should such inconvenience be

found to exist, the remedy will be easy, by increas.
ing the rigour of the law; but that, if the rigour of

the law now to be established shall be found to

work injustice and mischief, there will be no remedy

for the time past, and there may be danger that the

remedy applied for the future may be to abrogate,

or to annul, by gradual disuse, the whole law of

registration.” pp. 56-59. :

It is proper to observe, that Mr. Bell sides

with the majority.

We have thus adverted to what *. to

us the most important portions of the Report.

It is, however, replete with useful information

in the details of the proposed plan. It is written

with much clearness, and we think that, on

the whole, it is creditable to the learned body

from whom it emanates.

MEMOIR OF THE LATE

MR. GILBERT JONES.

The profession has lately sustained the loss of
one of its most valuable members in Mr. Gil

bert Jones, to whose memory we pay our ear

liest tribute of respect. He was a native of Bul

lingham, in Herefordshire; he came to London

at an early age, and seems at once to have

taken root at the very spot where he afterwards

sprung up and flourished, till his

& 4 way of life

Had fall'n into the sear and yellow leaf.” .

He served nearly the whole of his clerkship

to Mr. Gwatkin, of Salisbury square, who died

shortly before Mr. Jones's articles expired.

That he well employed the many opportuni

ties for improvement, which a well regulated at

torney's office affords, is attested by the fact

of his ultimately succeeding to the practice of

his deceased master. He was admitted on

the Roll in 1780, and those clients of Mr.

Gwatkin who had witnessed his attention and

ability in conducting that portion of the busi

ness which devolved upon him while a clerk,

had no hesitation in confiding their affairs to

his care, now that the entire management of

them would rest in his hands. The importance

of the interests which are of necessity com

mitted to an attorney is sufficiently, obvious

to those who have occasion to seek his profes

sional assistance, and as there is nothing in

which men are more scrupulous than in the

selection of their legal adviser, it might be said

as a test of the character of the practitioner,

“tell me who are his clients, and I will tell you

what sort of an attorney he is.” Were there
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no other criterion than this by which to form

an estimate of Mr. Jones, his character

would stand high, for he had the honour to

be concerned for many of the nobility, a

class of clients whose affairs require an inti

mate knowledge of the laws and equities of

property, with which their tenures, entails, set

tlements, and family arrangements are so

closely interwoven; and who, well educated

themselves, and accustomed to the prompt

fulfilment of their wishes by their numerous

dependants, expect in their solicitor a readiness

to explain difficulties, and resolve doubts,

in which the ignorance of a superficial lawyer

would soon be detected. A proof of the high

opinion entertained of Mr. Jones, by a body

preeminently qualified to form a correct judg

ment of legal abilities, is, that he was solicitor

to the honourable and learned society of Lin

coln's Inn, which reckons among its benchers

some of the most distinguished men that have

graced the bench and the bar of this country.

Amongthe clients of Mr. Jones were Sir Vicary

Gibbs, and Sir James Mansfield, both of whom

reposed such confidence in him, that he was

appointed an executor in the will of each. He

likewise enjoyed the confidence of two other

eminent judges still living; the one whose early

retirement from the Rolls court has always

been regretted as a great loss to the public ser

vice, and the other who now so ably fills the

same judicial seat. Mr. Jones was, with his

artner, Mr. Green, appointed solicitor to his

-Majesty’s Commissioners of Woods and Fo

rests; the vast increase of business in this de

partment of late years, must have given occa

sion to most solicitors of extensive practice in

the metropolis, to have some transactions with

that firm, so that the generality of our readers

will not need to be informed of the satisfactory

manner in which its business was and is con

ducted. It may easily be supposed, that, with

such connexions and appointments, Mr. Jones

was able to realize a competent fortune. He

had the good sense not to make himself in his

old age a slave to the continual acquisition of

money; he retired from general practice in

1816, and from the post of solicitor of woods

and forests five years afterwards. After his

retirement he resided during the summer

months at Footscray, in Kent. While riding

out in that neighbourhood, at the age of 72,

his horse fell with him, and he died in conse

quence of the injuries he received.

Mr. Jones sat in Parliament for Aldborough,

in Yorkshire, from 1806 to 1812; he made no

pretensions to oratorical fame, but his sound

judgment and experience, with his habits of

business, rendered him a very serviceable

member on committees. He had much at

heart the credit of that branch of the profession

to which he belonged, and was anxious that the

characters of all its members should stand as far

above reproach as his own. He was for many

years a member of the Society of Practitioners

in the several courts of law and equity. He was

a man of sterling integrity, and high honour; of

good abilities, and solid attainments: his man

ners were amiable and polished, he was univer

Improvements in Chancery Practice.

sally respected in the profession, and out of it

he was favored with"the esteem and confidence

of many great and excellent men.

IMPROVEMENTS IN CHANCERY

PRACTICE.

We feel considerable difficulty in making a

selection from our very ample store of Com

munications on the improvements of the law.

There is, however, one intelligible principle

which we intend to follow, so far as circuin

stances will permit. We shall give the pre

ference to those suggestions which point out

practical inconveniences capable of being easily

removed.

It is on this principle that we insert the fol

lowing paper for the improvement of the prac

tice in the court of Chancery, with regard to

swearing answers and the transmission of

them from the country. The expense and

inconvenience of the present mode are fully

shewn. We think the facts cannot be dis

puted, nor the advantage of the alteration.

impugned.

[from A correspondent.]

Answers sworn in the Country.

It is, of course, well known to every prac

tising solicitor, that after an answer has been

sworn to by a defendant in the country, if it is

brought to London by one of the commis

sioners, it is left by him with the defendant’s

clerk in court, who indorses upon it: “Re

ceived from the hands of A. B., one of the

commissioners,” and then files it with the

six clerks; but, if it is not brought by a

commissioner, it is delivered by one of the

commissioners to any one who happens to be

coming to town, in order to be left by him at

the public office; and, on leaving it there, he

takes an oath before one of the masters in

Chancery, that he received it from the hands

of A. B., one of the commissioners, and that

it has remained in his possession ever since,

and has not been altered. The latter is the

most usual course: answers being generally

sent by the guard of the mail, or other coaches,

who charges half a guinea, and often a guinea,

according to his trouble, for if it happens

that he attends at the public office between

four and six o'clock, when it is closed, he is.

obliged to attend a second, or a third time,

and charges accordingly.

An additional inconvenience is experienced

in the northern counties of the kingdom, for

as none of the guards go farther than the

latitude of Liverpool, Manchester, Leeds,

and York, if an answer happens to be taken

beyond any of those places, one of the com

missioners is obliged to proceed with it to one

of them, to deliver it to a guard who may be

going all the way to London. Within the

last twelve months, three instances have oc

curred in my own experience, of its being ne

cessary for a commissioner to take three jour

nies on purpose out of Westmoreland, to

Liverpool, Manchester, and Leeds, (each a

distance in going and returning of 140 miles,).
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to deliver answers to the guards of the mail

coaches at those places, in order to prevent

attachments in two of the cases, and an in

junction in the third. And another instance

also came under my observation during the

sittings after last Trinity term, where an an

swer waited at Lancaster for about three

weeks for want of an opportunity of sending

it to London; and, if indulgence had not been

given, one of the cominissioners must have

gone to Liverpool or Manchester (which is

above 100 miles there and back,) to deliver it

to the guard of the mail, or some other coach.

Now all this inconvenience, delay, and ex

pense, may be avoided by the following very

simple plan. Let one of the commissioners

take the answer, carry it to the nearest Post

office, and deliver it to the Post-master. Let

the Post-master, after marking upon it, “Re

ceivedfrom the hands of A. B. a commissioner,”

put it in an envelope; and, after sealing it

with an official seal, and receiving the post

age, address it thus,

4 & To

“The Six Clerks of the court of Chancery,

“Chancery lane, London,”

and transmit it to town by the next post. By

this means the answer will arrive at the office,

where it is to be filed, without having tra

velled to town in the pocket of the coachman,

or guard, then to the public office, and thence

to the Six Clerk's office.

The Six Clerk should mark the time of

its receipt, in order that, when necessary, the

fact may be proved.

Town Answers

should be sworn before one of the Six Clerk's

with whom they are filed, instead of being

sworn before a master at the public office,

from whence (for the purpose of being

filed,) they are generally taken by the clerk

or agent of the defendant's clerk in court;

and who, if he were so disposed, might with

the greatest ease alter an answer, and subject

a defendant to an indictment for perjury.

SHAKSPEARE A LAWYER.

Though great obscurity hangs over the life of

Shakspeare, it is certain that his early days were

marked by considerable vicissitude. When he left

school, it seems probable that he for some time as

sisted his father in his trade, either of a woolstapler

or a glover. But, before he quitted his native coun

try for the metropolis, it has been conjectured, and

with great plausibility, that he passed some time in

the office of an attorney, or the seneschal of some

manor court. This conjecture rests principally on

the frequent use which Shakspeare makes of legal

terms and phrases; his familiarity with which ap

pears to be so great as to indicate a professional

acquaintance with the law. Had Mr. Malone, with

whom the conjecture originated, been content to

depend upon the evidence of the poet's works, he

would have established a case of great probability;

but, he rather weakened than added strength to his

cause, by endeavouring to fortify it by something

like testimony. Unable to find any directly to his

purpose, he sought to avail himself of a tradition

that Shakspeare had once been engaged as a school

for sucking lawyers.

master; and arguing that such floating traditions,

though not perfectly accurate, usually contain “an

adumbration of the truth,” he imagined that

Shakspeare having in the manner just mentioned

acquired a knowledge of the law, employed himself

iu teaching it to others. It is strange that this wild

fancy should not only have satisfied Malone, but

that it should have been adopted by Mr. Whiter

and Dr. Drake. The latter writer supposes that

Shakspeare, on his marriage, finding his income

insufficient to meet his wants, adopted this method

of “making the pot boil.” The inconsistency of

Malone is extreme. Aubrey, from whom the report

is borrowed, says—and in the same sentence in which

he states Shakspeare to have been a schoolmaster—

that he understood Latin pretty well. Malone con

tends with Dr. Farmer that Shakspeare knew so

little of Latin that he could not have taught that

language; therefore, he must have taught law. But

the assumption is perfectly unnecessary: Shakspeare

must previously have acquired the knowledge

which he is supposed to have communicated—and

the question is, not what use did he make of his legal

learning, but how did he obtain it. The supposition

is improbable, as well as useless, since there is not

the slightest reason to believe that there existed

such a class of teachers as that to which Shakspeare

is supposed to have belonged. . The knowledge of

the law was obtained then as it is now, in the office

of a professional man; and we have no right, with

out evidence, to assume the existence of seminaries

The question must be deter

mined upon other grounds; and it may be presumed

that Malone became ashamed of this monstrous

conjecture, since, in his life of the poet, prefixed to

the edition of 1821, he does not revert to it.

The following passage is quoted by Malone, from

an epistle to the gentlemen students of the two

universities, by Thomas Nashe, prefixed to Green's

Arcadia, which was published in 1589.

“It is a common practice now-a-days, among a

sort of shifting companions, thatrunne through every

art and thrive by none, to leave the trade of Noverint,

whereto they were born, and busie themselves with

the endeavours of art, that could scarcely Latinize

their neck verse if they should have neede; yet

English Seneca read by candle light yeelds many

good sentences, as bloud is a beggur, and so forth;

and if you intreat him fair in a frosty morning, he

will affoord you whole Hamlets, I should say,

Handfuls of tragical speeches.”

Malone says, “Nashe seems to point at some dra

matic writer of that time who had originally been a

scrivener or attorney :

• A clerk foredoom'd his father's soul to cross,

Who penn’d a stanza when he should engross;'

who, instead of transcribing deeds and pleadings,

chose to imitate Seneca's plays, of which a transla

tion had been published many years before.”

The allusion is unquestionably to a person educa

ted to the law–Noverint referring to the commence

ment of deeds Noverint Universi– Know all men, &c.

In some respects it is not inapplicable to Shakspeare,

as in the alleged want of scholastic learning. The

writer also appears to sneer at the play of Hamlet,

which word, in the original, is printed in a different

character from the rest. Malone, however, decides

that it does not apply to Shakspeare, principally

because Shakspeare borrowed nothing from Seneca.

The commentator is somewhat annoyed by the word

HAM Let, but he is relieved by conjecturing that

some one had written a play on the story of Hamlet

previous to Shakspeare. And he not only satisfies

himself of the play having been written, but even
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fixes on the author, and speculates on what will

probably be found in it, should “the old play of

Hamlet ever be recovered.” To affirm positively

that Shakspeare was the writer ulluded to by Nashe,

would be to imitate Malone in the facility with which

he converts fancy into fact; but, perhaps, it would

be equally rash to decide, dogmatically, that

Shakspeare was not meant; especially as we have

no knowledge of any play on the story of Hamlet

previous to that of Shakspeare. At any rate it is

more reasonable to apply this passage to our great

bard, than to conclude that he was a lawyer, because

it had been said that he was a school-master.

The question of Shakspeare's connexion with the

law must, after all, be decided by the internal evi

dence afforded by his writings; and in them we

find the author recurring continually to the language

of the law. He uses it with minute propriety, and

like a man accustomed to it. The passages which

might be produced to prove this are almost innume

rable,and those which have been brought forward are

neither few nor inconclusive. The following are

given by Malone.

“—— For what in me was purchased,

Falls upon thee in a much fairer sort.”

(K. Hen. IV. P. ii.)

“Purchase is here used in its strict legal sense, in

contradistinction to an acquisition by descent.

“ Unless the devil have him in fee-simple, with fine

and recovery.” (Merry W. of Win.)

“He is 'rested on the case.” (Comedy of Er.)

“—– With Bills on their necks,

Be it known unto all men by these presents.”

(As you Like it.)

“-- who writes himself Armigero,

In any bill, warrant, quittance, or obligation.”

(Merry W. of Win.)

“Go with me to a notary, seal me there

Your single bond.” (Mer. of Venice.)

“Say, for non-payment that the debt should

double.” (Venus and Adonis.)

“On a conditional bond's becoming forfeited for

non-payment of money borrowed, the whole pe

halty, which is usually the double of the principal

sum lent by the obligee, was formerly recoverable at

law. To this our poet here alludes.

“But the defendant doth that plea deny;

To 'cide his title, is impannelled

A quest of thoughts.” (Sonnet xlvi.)

“In Much ado about Nothing, Dogberry charges

the wateh to keep their fellows' counsel and their

own. This Shakspeare transferred from the oath of

a grand juryman.

“And let my officers of such a nature

Make an extent upon his house and lands.”

(As you Like it.)

“He was taken with the manner.”

(Love's Labour Lost.)

“Enfeoff'd himself to popularity.”ifeoff" pop (K. Hen. IV. P. i.)

“He will seal the ſee-simple of his salvation, and

cut the entail from all remainders, and a perpetual

succession for it perpetually.”

(All's Well that Ends Well.)

“Why, let her accept before excepted.”

(Twelfth Night.)

“—— Which is four terms, or two actions; and

he shall laugh without intervallums.”

(K. Hen. IV. P. ii.)

Keep leets and law-days.)

(K. Richard ...}
“Pray in aid for kindness.” . (Ant. and Cleo,

No writer but one who had been conversant

with the technical language of leases and other con

veyances, would have used determination as syno

ge
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nymous to end. Shakspeare frequently uses the

word in that sense. See vol. xvii. p. 188, n. 3; and

vol. xx. p. 235, n.8; “from and aſter the determi

nation of such a term;” is the regular language of

conveyancers.

“Humbly complaining to your highness.”

(K. Richard III.)

“Humbly complaining to your lordship, your

orator,” &c. are the first words in every Bill in

Chancery.

“A kiss in fee-farm | In witness whereof these

parties interchangeably have set their hands and

seals.” (Troilus and Cressida.)

“Art thou a feodary for this act?” (Cymbeline.)

“See the note on that passage, vol. xiii. p. 100,

n. 6.

“Are those precepts served?” says Shallow to

Davy, in K. Henry IV.

“Precept in this sense is a word only known in

the office of a justice of peace.

“Tell me what state, what dignity, what honour,

Canst thou demise to any child of mine?”

(K. Richard III.)

“— hath demised, granted, and to farm let,”

is the constant language of leases. What poet but

Shakspeare has used the word demised in this

sense 7

“This fellow might be in his time a great buyer

of land, with his statutes, his recognizances, his

fines, his double vouchers, his recoveries.” (Hamlet.)

The references are made to Boswell's edition of

Malone's Shakspeare, 21 vol. 1821.

The following are referred to, but not quoted by
Malone :

“So should that beauty which you hold in lease

Find no determination.” (Sonnett xiii.)

“Now where is he that will not stay so long,

Till his friend sickness hath determined me.”

(K. Henry IV. P. ii.)

“O twice, my father twice am I thy son;

The life thou gav'st me first, was lost and done,

Till, with thy warlike sword, despight of fate,

To my determined time thou gav'st new date.”

(K. Henry VI. P. i.)

Mr. Chalmers, who made it a point of conscience

to dissent from Malone in every thing, contends that

the passages adduced prove nothing, inasmuch as

Shakspeare might have acquired all the knowledge

which he displays of legal language, from the peru

sal of three books, “Totell's Presidents, 1572;”

“Pulton's Statutes, 1578;” and “Abraham

Fraunce's Lawier's Logike, 1588.” Granted, that

he might—granted that he had read those books—

a question arises, why did he read them 2 People

seldom read such books for amusement, and Shak

speare was not a man to acquire knowledge for the

mere purpose of displaying it. His genius placed

him above the necessity of such expedients, and the

noble simplicity of his mind would have disdained

then. He was of those who “write what they

think,” not of those who “sit down to think what

they shall write.” Malone has on this subject

expressed himself with culpable carelessness.

Speaking of Shakspeare's knowledge of legal terms,

“It has,” says he, “the appearance of technical

skill, and he is so fond of displaying it on all

occasions, that there is, I think, some ground for

supposing that he was early initiated in at least the

forms of law.” Shakspeare indeed displays the

knowledge ascribed to him, but he is not fond

of displaying it. He writes on these, as on all other

occasions, from the fulness of his mind. He uses

legal language, because early impressions had

given his mind a bias which it would have required

an effort to control. No one was ever more free



Recent Decisions in the Superior Courts.

from petty vanity. He was not only one of the

greatest, but one of the most unpretending of men.

His carelessness of his literary reputation attests

this. Such a man was not likely to read for the

mere purpose of display. He had perhaps read the

books named by Mr. Chalmers, but if so, he had

read them in the course of professional study. Mr.

Chalmers did not come to the controversy free from

prejudice—he was one of the luckless individuals

who were deceived by the Ireland forgeries.

Malone, either from better judgment, or better

fortune, stood aloof; and, when the imposture was

exposed, enjoyed his triumph somewhat beyond the

bounds of moderation. Mr. Chalmers could not

bear this, and published an octavo volume, to show,

that although the Ireland papers were now proved

to be forgeries, he, and his brethren in misfortune,

had been quite right in believing them to be

genuine. It was in this volume that he sought to

account for Shakspeare's legal knowledge in oppo

sition to the opinion of Malone. Anger may some

times make a man eloquent, but it seldom makes

him impartial, and Mr. Chalmers was too much

irritated to discuss the matter fairly : not to mention

that his belief in the authenticity of the Ireland

manuscripts is not peculiarly favorable to his

character for critical discrimination. It is remarka

ble, too, that although Malone had published his

opinion as early as 1790, Mr. Chalmers did not

think of disputing it, until he found it necessary

to apologise for his credulity seven or eight years

afterwards. But dismissing the personal quarrels of

Mr. Malone and Mr. Chalmers, it will be useful to

advert to two other writers who have maintained the

claims of Shakspeare to a legal education.

The Rev. Walter Whiter published, in 1794,

“A Specimen of a Commentary upon Shakspeare,” in

which he proposed to illustrate the works of the poet

by a reference to the doctrine of the association

of ideas. His general principle will be found in the

following quotation.

“I define therefore the power of this association

over the genius of the poet, to consist in supplying

him with words, and with ideas, which have been

suggested to the mind by a principle of union

unperceived by himself, and independent of the sub

ject to which they are applied.”

Malone conjectured that Shakspeare had passed

a part of his early life in the office of the seneschal

of some manor court. Some of this critic's conjec

tures were extravagant enough, but this was cer

tainly a most happy one, and is sustained by the

evidence of a great number of passages. The words

“suit and service” are continually combined in the

language of the feudal law, and those two words

seem to have been associated by some recondite

principle in the mind of Shakspeare. They do not

always occur in immediate succession, but the former

word seems almost constantly to suggest the latter,

which follows it within a line or two.

“How in his suit he scorn'd you; but your loves

Thinking upon his services”—— (Coriolanus.)

“I know thee well, thou hast obtain'd thy suit,

Shylock, thy master, spoke with me this day,

And hath preferr'd thee, if it be preferment,

To leave a rich Jew's service, to become

The follower of so poor a gentleman.”

(Mer. of Venice.)

“Princess. Biron did swear himself out of all suit.

Maria. Dumain was at my service, and his sword.”

(Love's Labour Lost)

“What humble suit attends thy answer there;

Impose some service on me for thy love.”

(Love's Labour Lost.)

Mr. Whiter's criticisms may be thought somewhat
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refined, but they emanate from an acute and culti

vated mind, and open a new vein of inquiry

which deserves to be followed up. Mr. Whiter

adopts generally the opinion of Malone, and ex

presses surprise that he had not adduced a greater

number of passages in proof of it. The opinion

had also the support of Ritson and Stevens.

Dr. Drake follows on the same side; and, without

discussing the question, gives the following passages

in addition to those furnished by his predecessors:

“Immediately provided in that case.”

(Midsummer Night's Dream.)

“Royally attornied.” (Winter's Tale.

“That doth utter all men's ware-a.” (Ibid.

“Thy title is affeered.” (Macbeth.)

“Keep leets and law days, and in sessions sit.”

(Othello.)

“Why should calamity be full of words,

Windy attornies to their client woes.”

(K. Richard III.)

“But when the heart's attorney once is mute,

The client breaks, as desperate in his suit.”

(Venus and Adonis.)

“So now I have confest that he is thine;

And I, myself, am mortgaged to thy will.”

(Sonnett czkxvi.)

“He learn'd but surety-like to write for me

Under that bond, that him as fast doth bind

The statute of thy beauty.” (Sonnett crxxiv.)

The two following are pointed out by Stevens:

“As it [the hailstone] determines, so

Dissolves my life.” (Anthony and Cleopatra.)

“Our high plac'd Macbeth

Shall live the lease of nature.” (Macbeth.)

These, which follow, may properly be added to
the list:

“I am still

Attornied at your service.” (Meas. for Meas.)

“Shall I be charg’d no farther than this present?

Must all determine here.” (Coriolanus.)

“An I were so apt to quarrel as thou art, any

man should buy the fee-simple of my life for an hour

and a quarter.” (Romeo and Juliet.)

“By the next new moon

The sealing day betwixt my love and me

For everlasting bond of fellowship.”

(Midsummer Night's Dream.)

“And seal the title with a lovely kiss.”

(Taming the Shrew.)

“Now must your conscience my acquittance seal.”

(Hamlet.)

Such is the present state of the evidence on

the subject, and the weight of it clearly inclines to

the conclusion, which gives to the law the honour of

so illustrious a disciple as Shakspeare. The esta

blishment of this point might be beneficial in dis

pelling a very foolish prejudice, that the study of

the law has a tendency to narrow the mind. Did it

narrow the mind of Shakspeare, who probably

received a legal education? Did it narrow the

mind of Bacon, who certainly did! The study of

the law upon enlarged principles must tend to

expand and invigorate the mind, and the contrary

position is either the dictate of prejudice, or the

refuge of indolence.

RECENT DECISIONS IN THE

SUPERIOR COURTS.

It appears probable, from the number of new

statutes for altering the law, and regulating its

administration, that we shall have frequent
occasion to notice decisions, of which it must

be particularly important to the general practi.
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tioner to receive early information. We have

therefore made arrangements for a regular

report of such new decisions as may be deemed

within the general scope of the work.

We also intend to accompany these new

cases, and the abridgment of others, with

short occasional tracts on the general branches

of law to which they relate. This plan,

we conceive, will be particularly service

able, not only to every student, but in no

small degree also to the older practitioners,

amidst the alterations which are constantly

taking place. And such a method, we trust,

will somewhat relieve this otherwise heavy,

though useful, portion of our pages.

AUTHORITY OF COUNSEL AND A T for NIES.

The court will presume that counsel have autho

rity to enter into such agreements as they make on

behalf of their clients. It is for the client to dis

prove the authority. And especially where the

party is present in court, and assents to an arrange

ment by himself or his attorney, the terms will be

enforced.

Disputes having arisen between a husband and

wife, and an assault having been committed by the

former, for which he was convicted, an agreement

was made in court, and signed by counsel, for the

allowance of an annuity to the wife, and for other

terins of compromise. The court then inflicted a

nominal fine only. The husband afterwards refused

to pay the annuity, or execute a deed to carry the

arrangement into effect.

It was proved that the defendant's solicitor at the

trial stated openly in court, in the defendant's pre

sence, in reference to the arrangement, “we agree

to it.” The chairman of the Quarter Sessions con

firmed this evidence.

For the defendant it was proved, by one witness,

that he was within hearing of what passed between

the defendant, and his attorney and counsel, and

that the defendant refused to allow his wife anything,

but the witness could not say whether the agreement

was signed with, or without the privity or consent of

the defendant.

It was contended for the defendant, that a party

trusts his counsel as to the particular cause in which

the brief is delivered to him, but does not make him

his agent for a purpose foreign to the cause.

The Master of the Rolls said, in the absence of

evidence, a court will conclude that counsel had

authority. There is evidence on both sides. I

think that counsel had authority which would bind

his client. Though the defendant objected at first,

did he not afterwards assent? The counsel swears

that the arrangement was concluded, and that the

attorney was present. The chairman said, “I im

pose a nominal fine upon you, because you have en

tered into the arrangement.” The plaintiff is there

fore entitled to a decree with costs. Let a deed be

prepared. Elworthy v. Bird, 1 Tamlyn, 38.

SOLICITO R AND CLI ENT.

It appears that where solicitors are in partnership,

the knowledge of a defect by one of them regard

ing the title to property, will bind the other in a

subsequent purchase, in which such knowledge is

essential in the way of notice or privity. This point

has been decided in the following case; but it is

questionable whether it can be extended beyond

the precise circumstances of that case.

In 1818, two solicitors in partnership were em

ployed for the purchaser of an estate to investigate

the title. It did not appear which of them person
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ally conducted the investigation. The title, how

ever, was allowed to pass, and after the death of the

client, and the lapse of eight years from the former

purchase, namely, in 1826, one of the solicitors con

tracted with the widow of the deceased for the pur

chase of the property, and paid part of the cousi

deration money.

He afterwards objected to the title. It was a

circumstance favorable to the bona fide character of

the transaction, (though it might not affect its legal

nature) that the solicitor had made the purchase

for the Norwich Water Company, and this was pub

licly known at the office of the clerk of the peace,

preparatory to an application to Parliament.

The defendant, in his answer, stated he did not

recollect or believe that he personally examined the

abstract, but that the conveyance was prepared and

approved by his partner.

There was no stipulation in the agreement, that

the solicitor should take the title as it stood; and it

was contended on his behalf, that he was not bound

to complete the purchase without a title.

The Master of the Rolls held, that a solicitor who

had been employed to advise on the title should not.

on purchasing the same property from his client,

set up an objection which he did not think of any

importance when advising his principal. Beevor v

Simpson, 1 Tamlyn, 69.

Quere, whether if it had been quite clear that the

defendant was personally unacquainted with the

defect, the proper remedy would not have been

against the partnership, rather than the individual

partner who in this latter transaction was acting for

a third person?

costs.

Where one party insists upon that to which he is

not entitled, and the other is willing to perform the

agreement really entered into, the defendant is en

titled to costs, although a decree for specific per

formance is pronounced for the plaintiff. It is a

frequent practice to give costs against a plaintiff who

has a decree—the real question being, by whose

ſault were the costs incurred. 1 Tamlyn, 83.

A D VALOREM, STAM p.

Letters of administration had been taken under

ef?0. It was doubtful whether property of a con

siderable amount belonged to the administrator of

a bankrupt's wife, or to the bankrupt's assignees.

It was urged that the ecclesiastical court did not

put a stamp when the property was in litigation.

But the Master of the Rolls said, “I think differ

ently, for I must protect the revenue.” The cause

stood over, with leave to correct the letters of ad

ministration. 1 Tamlyn, 144.

LIABILITY OF TRUstees.

The members of the profession are so frequently

appointed trustees and executors in important

matters, that it may be useful to notice the following

case, which is a liberal construction of their respon

sibility.

A bill was filed to make executors liable for a

sum produced by the sale of £3000 Navy 5 per

cents. which had been deposited with country bank

kers, who had failed. -

It appeared the testator had kept large sums in

the hands of the same bankers till the time of his

death, and had employed one of the bankers' clerks

as his confidental agent. The executors employed

the same person. In the execution of their trust

they contracted for the purchase of an estate, and

believing it would be immediately completed, they
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sold stock, and deposited the money with the bank

ers. Delays occurred in the investigation of the

title, and before it was perfected, the bankers

failed. -

lt was urged that the stock was sold out before it

was wanted, and that the executor's agent, the

‘banker's clerk, must have known the insolvency of

the house. However, the executors were wholly

unacquainted with it. - A reference had taken place

to the master, and he had reported in favor of the

executors. Exceptions were taken to his report. ,

The Master of the Rolls said that nothing would

be more injurious to the interests of society than

the allowance of these exceptions. The notice to

the agent must be in the character of agent, in order

to render the principal liable. The trustees having

received satisfactory answers to most of the inqui

ries, and in order that no time might be lost, sold

the stock in August. From circumstances, the con

veyance was not completed till February, and be

fore that time the bankers had failed. It would

prevent persons from becoming trustees were he to

allow the exceptions. He therefore overruled

them. 1 Tamlyn, 172.

MEDICAL CERTIFICATE OF LUNACY.

Rex v. Jones.

This was an indictment founded on the 9th Geo. IV.

c. 41, s. 30, for signing the certificate of the insanity

of one Elizabeth Wood, without having visited, and

personally examined her, contrary to the provisions

of the above statute.

The words of the section are, “that every certifi

cate, upon which any order shall be given, for the

confinement of any person, (not a parish patient,) in

a house kept for the reception of two or more insane

persons, shall be signed by two medical practiti

oners, each of them being a physician, surgeon, or

apothecary, who shall have separately visited, and

personally examined the patient to whom it relates,

and such certificate shall state that snch insane per

son is a proper person to be confined, and the day

on which he or she shall have been so examined,

and also the christian and sur-name, and place of

abode of the person by whose authority such patient

is examined, and the degree of relationship, or other

circumstances of connexion between such person,

and the insane person; and the name, age, place of

residence, former occupation, and the asylum, if

any, in which such patient shall have been confined,

and whether such person shall have been found

lunatic, or of unsound inind, under a commission

issued for that purpose, by the Lord Chancellor, or

Lord Keeper, or Commissioner of the Great Seal,

intrusted as aforesaid, and every such certificate for

the confinement of any person in a house licensed

under this Act, within the jurisdiction of the said

visitors, shall, if the same be not signed by two ine

dical practitioners, state the special circumstances, if

any, which shall have prevented the patient being

separately visited by two medical practitioners;

and any patient may be admitted into any such

licensed house upon the certificate of one medical

practitioner only, under the special circumstances

aforesaid, provided such certificate shall be further

signed by some other medical practitioner, within

seven days next after the admission of such patient

into such licensed house as aforesaid; and any per

son who shall, knowingly, and with intention to de

ceive, sign any such certificate, untruly setting forth

any such particulars required by this Act, shall be

deemed guilty of a misdemeanour; nevertheless, if

any special circumstance shall exist, which may

Prevent the insertion of any of the particulars afore
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said, the same shall be specially stated in any certi

ficate, provided always that no physician, surgeon,

or apothecary, shall sign any certificate of the ad

mission to any house of reception for two or more

insane persons, of which he is wholly, or partly the

proprietor, or the regular professional attendant;

and any physician, surgeon, or apothecary, who shall

sign, or give any such certificate, without having

visited, and personally examined the individual to

whom it relates, shall be deemed to be guilty of a

misdemeanour.

Every count of the indictment charged the offence

in the words of the first branch of the prohibitory

part of the section to have been committed “know

ingly, and with intention to deceive.”

The evidence was, that the certificate had been

signed by the defendant on the representation of his

partner, not having seen the patient for a considera

ble time before the signing.

Mr. BroughAM, for the defendant, objected, that

there was a fatal variance here, between the allega

tions of the indictment and the evidence. No

proof whatever that the certificate had been signed

“with intention to deceive.”

Lord TENTERDEN, C. J. thought there was no

evidence of the certificate having been signed, by

the defendant, with any intention to deceive. There

were two branches of this section: the first prohi

bited the signing the certificate, with intention to

deceive ; the second, the signing the certificate

without having seen the patient on or about the day

of signing. Here all the counts of the indictment

were founded on the first branch. Now he thought

it might be taken on the evidence for the prosecu

tion, that there was no intention on the part of the

defendant to deceive. He should therefore direct

the jury to find a verdict of guilty, subject to a

special case for the opinion of the court whether the

evidence would sustain the indictment in its present

form. Verdict, guilty, subject to a case. M. S.

BAIL.

Some decisions on the subject of bail, which it

is believed have not yet been reported, will not

be considered as improperly introduced here.

As to the competency of bail, not housekeepers

or freeholders, to justify in respect of long leases, a

difference of practice existed among the judges of

the King's Bench.

Thus, bail have been ruled sufficient by Bayley,

J., and insufficient by Littledale, J., Colson's

bail were rejected by Parke, J., on the ground

of their not being housekeepers or freeholders,

although they had long leases. However, on

hearing that a difference existed in the practice of

the judges, he promised to consult them on the

subject. On a subsequent day in the next term, his

lordship informed the bar, that it had never been

the practice of the other courts to let persons,

not freeholders or householders, justify in respect of

long leases: that it was expedient that the practice

of all the courts should conform, and that the

judges on conference had determined, that for

the future, persons not householders or freeholders

should not justify in respect of leases. Parke, J.,

MI. T. 1829.

In an action against four defendants for a bailable

annount, two were arrested. They put in bail, but

the notice of justification stated, that they would

justify for three of the defendants. Holden, that

the notice was good. When the bail came into

court, they might decline justifying for the third

defendant. Per Parke, J., K. B. Michaelmas T.

1830. Denton and others, bail.



MISCELLANEA.

An Cient NuMBER or JUDGES.

Formerly the number of judges in each court

appears to have been uncertain. From the special

commission granted by Henry III. in the forty

second year of his reign, to the justices of the King's

Bench, to hold that court at Westminster till he

should otherwise determine, it would appear that

the number of judges of that court was then three ;

namely, Roger de Thurkelby, Gilbert de Preston, and

Nicholas Hundlo. Dugdale's Orig. Jurid. c. 17.

The number ofjudges in theCommon Pleasvaried

considerably. Previous to the reign of Edward II.
the number was three. At the commencement of

his reign the number was increased to six, on ac

count of the increase of business. They sat in two

separate places, but for how long this practice con

tinued is uncertain. Three years after, 6 Ed

ward II. there were seven; but no more than six

in any subsequent year of that reign, nor until

7 Edward III.; then the number of seven was resu

med. In 11 and 12 Edward III. they were in

creased to eight, and by 14 Edward lll. Trinity

term, they amounted to nine. This appears by the

fines levied before them. Afterwards, during the

remainder of Edward III. Richard II. Henry IV.

and Henry V. there were only five. Henry VI.
increased them to seven. After that, the number

was reduced, and there were seldom more than five,

until 27 Henry VI.; then they were increased to six,

and that number remained till 29 Henry VI. In

that year, and till 32, they were seven, and then

eight. In 33, six; then, and until the latter end

of the reign of Edward IV., seven. Then they

were reduced to four; and so they remained till the

end of Henry VII. It is to be observed, that some

of these justices were, at the same time, chief barons

of the Exchequer. Dug. Orig. Jur. c. 18.

In the Exchequer, under Henry III. three spiri

tual and three temporal barons sat with Ranulph de

Glanville, at that time justice of England. Dug.

Orig. Jur. c. 19.

The power to increase the number of judges is

new, as a legislative enactment. It, however, ap

pears to have been exerted as a matter of preroga

tive by James I. during the greater part of his reign,

for the benefit of a casting voice, in case of a differ

ence of opinion, and that the circuits might at all

times be supplied with judges of the superior

courts. (a) In subsequent reigns, upon the perma

nent indisposition of a judge, a fifth has been some

times appointed. (Bl. Com. vol. 3, p. 41, note n.)

Sir Thomas Raymond mentions the death of SirTho

mas Twisden, one of the justices of the King's Bench,

in the first week in January, 1682, grandaevus senec

tute. He continued judge till his death, but was

dispensed with from sitting in court by reason of

his age and infirmity. T. Ray. Rep. p. 475.

The LATE LORD ELLENsorough,

who was a ripe and a good scholar, was peculiarly

happy in his Latin quotations, an instance of which

occurred one day in the court of King's Bench. It

is well known to the senior members of the pro

fession, that Erskine was a great favorite with Lord

Kenyon, who, though a rigid moralist himself, and

accustomed to treat with severity the slightest devi

ations from rectitude in others, always looked upon

(a) The provision intended by this Act, as to

the number of the puisne judges who are to sit at a

time in the different courts, will have just the oppo

site effect to that which James I. intended, by his

alterations in the number of the judges in the King's

Bench and Common Pleas.

Miscellanea.

Erskine's failings (for he, too, had some of the

leaven of human nature in his composition,) with

great tenderness and ſorbearance, apologizing for

them whenever they were mentioned, by observing,

in his rapid manner, “Spots in the sun' spots in the

sunſ" But that he had not the same kindly feeling

towards Law is also well known. One day Erskine

and Law were warmly opposed to each other in

discussing some matter before the judges of the

court of King's Bench, when Lord Kenyon appearing

to lean in favor of Erskine, and the puisne judges

seeming disposed to side with their chief, Erskine,

in anticipation of victory, became more glowing and

animated than usual, which so irritated Law, who

thought that the justice of the case was with him,

that, at the conclusion of his speech, turning to

wards his opponent, he indignantly poured forth, in

his deep and manly tone, the following quotation

from the 12th AEneid of Virgil :

* * * * non me tua fervida terrent,

Dicta, ferox, Dii me terrent et Jupiter hostis.

Those who remember Erskine in his best days

will feel that the epithet “ſervida” was as charac

teristic of his glowing eloquence, as “ſerox” was

foreign to his kind and amiable disposition, and that

whilst “Dii” was a suitable appellation of the puisne

judges (who may be considered as a sort of dii

minores, or terrestrial deities), “Jupiter hostis.”

was powerfully descriptive of the omnipotence of

their chief, and of his dislike of Law ; in fact, a

quotation so apt in all its points (except the one

alluded to) to the occasion and the persons, very

rarely occurs.

The FIRST LAW Book.

MAcklin at first designed his son for the law,

and for this purpose entered him in the Temple,

where he procured him chambers, a library, &c.

rather above what he could afford, considering the

casualty of his income. “And what book, sir,” said

the veteran, in telling this circumstance, “do you

think I made him begin with ? Why, sir, I’ll tell

you,-the Bible—the Holy Bible.” “The Bible,

Mr. Macklin, for a lawyer P’ “Yes, sir, the

properest and most scientific book for an honest

lawyer, as there you will find the ſoundation of

all law, as well as all morality.”

Memoirs of Charles Macklin, 1804, p. 308.

Lord Mansfiel.D.

Previous to his lordship's elevation to the bench,

he had much practice at the bar of the House

of Lords. This is alluded to by Pope :

“Grac'd as thou art with all the power of words,

So known, so honour'd, in the House of Lords.”

This couplet does not manifest the poet's usual

skill. The familiarity of the second line, contrasted

with the dignity of the first, renders it worthy of a

place in Scriblerus's Treatise on the Bathos. It

was not unhappily parodied by Cibber:

“Persuasion tips his tongue whene'er he talks,

And he has chambers in the King's Bench walks.”

The ridicule would, however, have been more strik

ing, if the writer had preserved his gravity in the

first line, and had substituted for the ludicrous verb

“tips,” the word “guides,” or “rules.”

From another of Pope's productions, his first ode

in imitation of the fourth book of Horace, we may

fix the exact locality of the “silver tongued”
advocate's chambers:

“To number five direct your doves,

There spread round Murray all your blooming

loves.”
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
HoRAT.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” Bacon.

PRACTICAL DISSERTATIONS ON

CONVEYANCING.

in O. I.

DIRECTIONS FOR THE STUDY OF THE LAWS OF

- REAL PROPERTY.

BLAckstone commences his Commentaries

by an Introductory Lecture, shewing the great

... of the study of the law, not merely

to lawyers, but also to all other classes of the

community; and it would be easy to prove,

that if this be more correct in any particular

branch than in the others, it is in the study of

the laws of property, or that portion of legal

learning which is comprised under the general

term conveyancing. A man may never bring

an action at law or file a bill in equity, during

the course of his life, but he is always the

possessor of some portion of property, large

or small, which he or his relatives have ac

quired, and which he wishes to enjoy with

comfort and security during his life, and to

hand down to others on his death. He will

probably, without passing through a very

eventful or busy existence, become a party

to most of the transactions common in

conveyancing. He generally either becomes

the purchaser of lands, or he rents a house; in

the one case a purchase deed, in the other

a lease, will be wanted; he is desirous of rais

ing a sum of money, and a mortgage is the se

curity demanded from him; he marries, and a

settlement for the mutual benefit of himself,

his wife, and his children, becomes expedient;

he is anxious to transmit his property accord

ing to his own notions of the manner in which

it should be enjoyed, and he finds it necessary
to make a will.

The importance, therefore, ofevery one pos

Sessing some knowledge of all these common

place transactions, will readily be seen and ad

mitted; but if an acquaintance with the laws of

property is an agreeable and useful accom

plishment to the man of the world, to the legal

practitioner, of whatever class, it is indispensa

ble. , The principles of the law of property

are derived from well known and intelligible

Sources, and their application in practice

is constantly demanded.

At least one half of all the causes which

are tried in the courts of justice in England,

whether in equity, at common law, or in the
NO. III.

ecclesiastical courts, arise entirely from dis

puted questions on the laws of property; and

two-thirds of the causes so tried involve indi

rectly some point relating to thein. To the

barrister, therefore, and to the student for

the bar, whether practising, or intending to

practise, in the upper or the lower end of

Westminster Hall, a familiarity with these

laws is absolutely necessary. To the solicitor

and attorney, and to those who are qualifying

themselves for that branch of the profession,

it is at least as requisite. In the difficulties

and intricacies of pleading, in the strife and

turmoil of a court, the attorney can call in the

assistance of others, and may rely almost

devotedly on them. So also, on many embar

rassing questions depending on the laws of

real property, he may obtain the advice of

counsel. The abstruse case, the voluminous

abstract, the perplexing conveyance, may all

be laid before the conveyancer, and the re

sponsibility thrown upon him. But there are

many duties, not less important than these,

for the discharge of which the attorney must

solely rely upon himself and his own sources

of information. If employed for a vendor

or mortgagor, he must prepare the abstract

of the title-deeds, wills, and other documents;

if employed for a purchaser or mortgagee, he

must compare the abstract delivered, with the

original deeds, and other documents ab

stracted. These duties alone, to be efficiently

discharged, require no inconsiderable know

ledge of the laws of property, and the formal

language of legal instruments; and the soli

citor must remember, that he is positively

responsible to his client for fulfilling this

portion of his labours faithfully and cor

rectly, and that he can in no manner avoid the

penalties to which his neglect or ignorance in

these particulars will expose him. Thus,

where an attorney acts for a client who ad

vances money on the security of legacy given

under a will to the borrower, the attorney is

not justified in relying upon a partial extract

from the will furnished by his client, but must

consult the whole of the original will, unless

the latter agrees to take the responsibility

on himself. Wilson v. Tucker, 3 Stark.

N. P. C. 154, S. C. l Dow. and Ry. N. P. C.

So also, where an attorney was employed by a

purehaser to inspect the title ofDº" estate,
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and an abstract was delivered to him on

behalf of his client. The attorney laid an

abstract before counsel for his opinion,

containing only some of the deeds, and omit

ting others contained in the abstract delivered

to him. The opinion of counsel (Mr. Pres

ton,) on the abstract delivered to him, was,

that the vendor had a good title; but that

opinion would not have been given, if the

deeds omitted had been stated to him in

his abstract; and it was held, that the attor

ney was personally liable for the damage

which the purchaser sustained from the inva

lidity of the title, Mr. Justice Bayley observ

ing, that “It was the duty of an attorney to

take care not to draw wrong conclusions from

the deeds laid before him, but to state the

deeds to the counsel whom he consults, or he

must draw conclusions at his peril.” 3 Barn.

and Cress. 799.

Now, in these cases no fraud, no desire

to deceive, was imputable to the attorney.

He was merely held liable from his neglect

of the duties of his profession, and they are

cited for the purpose of shewing how easily

a man who will not give himself the trouble

of acquiring the proper knowledge, may not

only injure the most important interests of

his client, but may himself be forced to make

good the damage arising from his neglect.

The importance of the knowledge of the

laws of property to the professional man being

admitted, the next inquiry is into the means

of obtaining it. And let it not be supposed

that these are very distressing or laborious.

The principles of conveyancing, if the student

will only enter heartily and earnestly into the

enquiry, may now speedily be acquired. At

a former period his difficulties were much

greater; he had himself to explore, without

any guide, the vast but undigested stores

contained in Lord Coke's Commentary on

Littleton, or Rolles’ Abridgment. He had to

dig his learning himself out of these mines.

His task at the present day is much more

easy. Elementary books have been written

by some of the most eminent men; treatises

on every subject abound; he has now nothing

to disgust or frighten him in the study; the

folio volume has been superseded by the

octavo; the black letter has entirely disap

peared; the important difficulties are done

away; and all that is wanted for the pursuit, is

a moderate portion of industry, ability, and

perseverance. The blame if the student did

not advance, might formerly have fairly been

laid to the dryness of the study and its

varied and numerous difficulties; at the pre

sent day the blame can only attach to himself.

In recommending a course of study upon

the laws of property, we shall choose that

which we have found answer best in practice;

other courses recommended by several emi

ment men will be pointed out (a), but the one to

which we shall call the reader's attention will

(a) The recommendations of different learned per

sons as to the study of the law, will be given in our

next number.

Practical Dissertations on Conveyancing.

be found to be more short and simple than

any of these, and we know that it has been

found very extensively serviceable, and has

answered the end designed. -

In the first place we should advise the stu

dent to devote at least six hours daily to read

ing; “seven hours to law,” was Sir William

Jones's translation of Lord Coke's “ser horas.”

and the student may so translate it if he will;

but six hours, properly employed, are, we

think, at first sufficient. They must, how

ever, be given at the best time of the twenty

four, when the mind is most fresh, and most

susceptible of acquiring information; they

need not be six consecutive hours; they had

better, in fact, not follow each other, but they

must be actually devoted to study. . It will

not be sufficient that the student shall pass

the time in company with his books; he must

make himself certain that he has actually

acquired some knowledge during the inter

course; before commencing his day’s study,

he must inquire whether he recollects any

thing of his yesterday’s. He should be satis

fied that he is in the right course, and that he

is daily obtaining information , he must re

flect on his legal pursuits in his leisure hours,

and in his walks; nay, it will not be amiss if he

dream a little about them, for that will prove,

that his mind is thoroughly engaged in the

study.

We have been thus minute, because we

know how useless and tiresome mere general

rules are; and we shall, throughout this

course of dissertations, continue to be as

minute and particular in our directions and

details as possible, because we know it will

be of service to the student.

The first book which the student of the

laws of real property should take up, is the

second volumé of Blackstone's Commentaries:

Since this work was written, the principles of

conveyancing have undergone some variatiºn;

the author, moreover, was not a practical

conveyancer; and, in reducing the large mass

of learning contained in the earlier, writers

into a system, he was occasionally,led, into

error; but, notwithstanding these disadvan:

tages, the second volume of Blackstone will

still be the best first book for the student.

He will find the principles of the laws of pro

perty clearly stated and arranged; he. will get

a general view of the information which he is

to obtain, he will meet with definitions and

explanations of all technical phraseology, and

he will find the whole written in a language

so beautiful and harmonious, that it will be

singular if he be not delighted with the study.

Besides, on many points, the infºrmation

which he obtains from Blackstone will be all

that he will need.

To the study of this volume, then, the stu

dent must devote himself. A modern edition

will of course answer better than an old one,

but the notes generally appended will not be
found of much service,—the text, must be the

great object of his study. He will go through

it chapter by chapter, and master every sen

tence: the slowness of his progress through
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the volume is immaterial—let him only fully

understand and reflect upon every thing he

reads; if he cannot fully comprehend it, let

him look at the authorities referred to, if

there be any, although they will not always

help him much; if he is still in doubt, let him

ask some competent person the meaning of the

passage, but let him never leave it until he is

satisfied he fully understands it.

Blackstone's second volume should always

be read twice, and it depends upon the man

ner of the second reading, whether it should

not be read a third time. If, on a second

reading, the student finds he is perfectly fa

miliar with its contents, he may then leave it;

but, if he finds the subject still fresh to him,

and that he does not remember much of it, he

should read it again and again, until he al

most knows it by heart. The great rule with

Blackstone, and other good books, is, that

you should never leave them without carrying

away all they contain, and making it a por

tion of your own stock of knowledge.

If the student follows these directions, he

will have gained this great advantage, that, if

he takes up any other work on the laws ofpro

perty, he will know, before reading it, some

portion of its contents. He will be already

the proprietor of a little stock of knowledge,

and he will be continually adding to the heap.

He will carry with him to the consideration of

a fresh branch of the subject, some know.

ledge of the other branches, which will afford

him the greatest assistance. His notions will

be precise and accurate, and not mere floating

generalities.

The next work to be taken up is Mr. But

ler's Notes to Lord Coke's Commentary on

Littleton, particularly the long and able note

upoh uses and trusts. Here he will find the

most important practical information present

ed to him clearly and correctly. We think

that Lord Coke's Commentary may safely be

W. over except as a work of reference.

We are thoroughly convinced that it is not

the book to be put into a student's hands: the

quaintness of the style, the mass of useless

matter, the diffusiveness on unimportant points,

the entire omission of others now rendered

important; all these faults, of which this ce

lebrated work is undoubtedly guilty, disqua

lify it in our opinion from being a student's

book. All the useful information it contains

may now be much more easily and readily
obtained in other works. We therefore are

happy to remove this heavy obstacle from the

path of the conveyancing student.

Having fully mastered Mr. Butler's notes,

we next recommend Mr. Sanders's Essay on

Uses and Trusts, in which this important

learning is ably and perspicuously treated.

The following works should then be most at

tentively read in their order: Cruise's Digest;

Sugden's Powers; Fearne on Contingent Re

mainders; Preston’s Treatise on Conveyan

cing; Powell on Devises; Roberts on Wills;

Powell on Mortgages, by Coventry; and the

first edition of Preston on Estates. All these
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are excellent works, and cannot be too well

known.

If the student is master of these volumes,

he will be now well acquainted with the

theory of conveyancing. He will have a com

petent knowledge of one great branch of pro

perty law, and he should then turn his atten

tion to the other great branch, the practice.

He must endeavour to get a competent

knowledge of abstracts of title and of

deeds. Here he will meet with more diffi

culty in obtaining his information merely

from books. The chambers of a conveyancing

counsel, or the office of a solicitor, will be the

best places for acquiring this knowledge.

These, however, may not be open to him ; or,

if they are, some preparatory information may

still be useful, and he may derive benefit from

the following observations.

Let him read with the greatest attention

Sugden's Wendors, a work replete with the

most useful practical information. He may

also peruse more cursorily Preston on Ab

stracts, a book containing some valuable

matter. The fourth vol. of Cruise’s Digest

should also be carefully perused a second time.

The student may also consult with advantage

the works containing Precedents in Convey

ancing, and make himself master of the legal

phraseology, and the usual forms employed in

legal instruments. There are now several

very valuable collections of these before the

profession.

Having mastered all these works, the stu

dent will have attained a very tolerable know

ledge of conveyancing. His progress will

not depend on the number of books read,

but on knowing a few good books well,

and with the help of those already named, he

will be prepared for all ordinary transactions.

He may safely add many other modern trea

tises, which are considered of authority.

At his leisure he may take up the reports,

but here he must exercise some discretion. He

may, we think, safely leave the elder reporters,

and keep them merely as works of reference,

but he should read all the cases upon the law of

property, in the more modern reporters, begin:

ning with Atkins in the courts of equity, and

Lord Raymond in the courts of common law;

This of course will be a work of time, and

must be necessarily much disturbed by busi

ness, but we should advise its steady pursuit.

We shall now bring our observations to a

close. In the first part of his studies the

greatest endeavours should be made to ac

quire clear and precise ideas on the nature

and kinds of property, the estates for

which it may be granted and held, and

the usual manner of alienating property. We

shall, in an early number, direct our attention

to these subjects, and in the course of these

dissertations we shall, from time to time, apply

ourselves practically to the difficulties of

conveyancing, and endeavour to remove
them.

It will, we think, be no slight incentive to the

earnest consideration of the subject, for the



3. Improvements in Chancery Practice—London University.

student to reflect that it will make him master

of a science which will be of practical import

ance in almost every great event of his life, the

knowledge of which, to any extent, will be

shared with him by a very limited class of

persons; and that he will thus acquire a decided

and well earned superiority over his fellow

citizens.

IMPROVEMENTS IN CHANCERY

PRACTICE.

[continued.]

In our second number, we introduced part of

the communication of a correspondent, with

regard to answers sworn in the country, and

their mode of transmission to the six clerks.

We now conclude the article by suggestions as

to affidavits and witnesses, and the other gene

ral business of the public office in chancery.

Affidavits

should be sworn before the clerk of the

Affidavit office, where they are filed, and not

before a master, and then taken to be filed at

the Affidavit office, which may be at a great

distance, for what is to prevent its being

in the Temple, or Gray's Inn, or at a place still

more reinote.

Affidavits in Bankruptcy

should be sworn at the Bankrupt office where

they are filed. -

Witnesses

should be sworn before the examiner.

By this arrangement, the principal part of

the business of the public office would be

annihilated, and the remainder might be trans

ferred to other offices, where it would be more

appropriately transacted; for instance, the

acknowledgment of deeds and recognizances

should go to the Inrolment office, where they

are inrolled and filed; and so of other busi

neSS.

Thus the functions of the public office would

be at an end, and the masters relieved from the

troublesome and irksome duty of sitting from

ten till two, and from six till eight, merely to

hear the clerk administer an oath, or ask

a question, and sign their names, and would

be enabled to devote their valuable time to

the more important duties of their chambers.

According to the present mode, the services

of one master during all the year round are

consumed at the public office in transacting

very unimportant matters.

I am not aware of any objection that can

reasonably be made to this arrangement. The

principal ones which an advocate for reform

has to encounter, are, that fees are taken

from some without compensation, and new

duties cast upon others without remunera

tion. . Now this account may easily be ad

justed. ... If the masters object because it

would diminish their fees, let an account

thereof be kept at the different offices to which

the business is transferred, and let the amount

be paid to them. The clerks of those offices

cannot with any reason object to the addi

tional duties thereby thrown on them, for

there is no more trouble in both swearing

and filing an answer or affidavit, than in

doing the latter only ; but, if it should be

thought just that those who will have to per

form the duties should be paid for it, then let

a part of the master's fee be paid to them;

and, if the masters should object to give up

part of their fees, and the jº, to which

the business is proposed to be transferred,

refuse to transact it without being paid for

it, why, then, let there be a small addition to

the fees already paid, and even then the

public will be benefited, for the journeying

from one office to another to do different

parts of the same business, all of which might

be performed in one office, serves only as a

pretext for making as many charges; whereas,

if it were all transacted under the same roof,

the pretext would be taken away. .

I cannot for a moment suppose, that any

objection will be made to it on the score of

the solemn nature of an oath ; and that,

therefore, it ought to be taken before a person

of weight and consideration, for any person

may be named in a commission to take an

answer, and an affidavit in chancery may be

sworn, and a deed acknowledged, before any

solieitor who will be at the expense of being

made a master extraordinary in Chancery;

and, if there was any weight in this objection,

every person swearing to an answer or affida

vit ought to come to town to do it before

a master in chancery (a).

LONDON UNIVERSITY.

Report of the Law Class for the Session

1829-30.

THE students of the law class, desirous that

the system of legal education, pursued in this

university, should be more generally known,

requested and obtained the permission of Pro

fessor Amos to publish his Report. Our

limited space restrains us from inserting this

(a) It may be a matter of curious history to add,

that the public office was established by 13 Car. II.

s. 1, by which, after reciting, “That it hath bin

found inconvenient for suiters to put in answers, or

returne commissions in the private studdyes of the

masters, so that through the difficulty of finding

such answeres and commissions (with what master

they were left,) or through the master's absence

at such time as they are called for, it frequently

happens that persons conceived to be in contempt

are exposed to much trouble and charge thereby.

And it is more proper, safe, and satisfactory to the

subject in generall, that affidavits, answeres, recog

nizances, and acknowledgments of deeds, should.

be dispatched in some publique, certaine, and open

place, where the persons that doe the same may be

publiquely seene and knowne, rather than in pri

vate studdies or houses, it is enacted, that from

and after the three and twentieth day of October,

1661, there shall be one publique office kept, and

noe more, as mere to the Rolls as conveniently may

be, in which the said master's, some or one of them,

shall constantly attend for the administering of

oathes, caption of deeds, and recognizances, and the
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document at length, but we present it in an

abridged form.

The number of the law class has this session

amounted to 111 ; of which number about a fourth

part has been attending for a second year.

With respect to the diligence of this numerous

class: there has never been a thin attendance, for

a single evening, from the commencement to the

conclusion of the course.

The legal conversations which have been held

every week, have afforded convincing proof, that

the gentlemen attending have not only compre

hended, and fixed in their memories all the in

formation that has been conveyed to them, but

that they have also exercised much research and

reflection upon subjects, with regard to which the

professor could attempt no more than merely to

excite their curiosity.

A society for the discussion of questions of law

and jurisprudence has been instituted by the

students themselves. The meetings have been

held within the university, and they have been

found productive of much benefit, in consequence

of their affording an additional incentive to reading,

besides encouraging the cultivation of those talents

which are useful in transacting the public business

of courts of justice.

The excellent law library which the university

possesses, has held forth great inducements to

study; especially as it has afforded an opportunity

of examining, at the moment, the authorities re

ferred to in the lectures.

The law class has been indebted to Dr. Turner

for two lectures upon such species of chemical in

formation as it is useful for lawyers to be ac.

quainted with, especially with regard to the exa

mination of medical evidence.

The professor feels anxious, in case there be

found a desire among any considerable number

of students for more minute and detailed in.

formation upon particular branches of law, than is

consistent with the plan of his lectures to give, that

this want should be supplied. He invites, there

fore, gentlemen of the profession, whose qualifica

tions may be approved of by the council, to give

courses of lectures, within the university, upon

subjects more particularly lying within the sphere

of their practical experience.

There have been three examinations in the course

of the session, and after each examination three

prizes have been distributed.

A subscription has been entered into, by the stu

dents of the class, for the purchase of prizes, to be

awarded upon an examination, to take place next

October, in Lord Coke's Reports.

It is proposed, in the course of the next year, to

establish a prize essay upon some subject connected

with the history and the improvements of the

English law.

The prizes which are about to be distributed

have been awarded as the result of an examination

in the lectures of the entire course. The first prize

has been adjudged to Mr. Richard Davis Craig, the

second to Mr. Joseph Watson, the third to No. 68.

Besides these prizes, certificates of honour have

been awarded to three candidates of equal merit,

Mr. Gale, Mr. Udall, Mr. Tatham.

It is due also to Mr. Thomas Abbott to mention,

dispatch of all matters incident to their office, (re

ferences upon accounts and insufficient answers only

excepted,) from the houres of seaven of the clock

in the morning, until twelve at noone, and from two

in the afternoone until six at night.”
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that he has shewa a very general and competent

knowledge of the subjects of examination.

Many of the other candidates have displayed

great industry and talent in the course of the

examinations, and are deserving of great com

mendation.

THE LAW INSTITUTION.

The Inns of Court and Chancery, which con

stituted a species of law university, where

the members possessed the advantage of

extensive libraries, and the means of im

proving themselves, by legal and forensic

exercises, were anciently not confined to the

graduates of the bar, but included the attornies

at law, who, like the rest of the members, as

sembled in commons at stated parts of each

term.

Amongst the alterations which time has

wrought in the legal profession, we may notice

the disuse of the ancient regulations with regard

to attornies, by which they were required “to

come into commons, according to the custom

and orders of those societies, to their great ease

in transacting causes one with another.”(a)

The circumstances under which these rules

were permitted to be disregarded. it is needless

in this place to investigate; but it appears that

the profession soon felt the importance of es

tablishing a substitute for those venerable asso

ciations; and accordingly, in the year 1739, the

Law Society was formed expressly, “for the

purpose of supporting the honour and indepen

dence of the profession, promoting fair and libe

ral practice,and preventing unnecessary expense

and delay to suitors.” About ten years ago,

another association for similar objects was insti

tuted, called the Metropolitan Law Society,

and numerous clubs of solicitors, both in Lon

don and in different parts of the country, have

also, from time to time, been established for

the furtherance of the respectability of the

profession. These at length have been followed

by the Law Institution, which has been framed

upon a larger scale of utility.

The following is an account of its origin,

and in a future number we shall detail its vari

ous important objects and advantages: -

The plan of the Institution originated with some

individuals in the profession, who were desirous of

increasing its respectability, and promoting the gene

ral convenience and advantage of its members.

It appeared to them singular, that whilst the vari

ous public bodies and commercial classes in the me

tropolis, and indeed in many of the principal towns in

the kingdom, had long possessed places of general

resort, for the more convenient transaction of their

business; and while numerous Institutions for pro

moting Literature and Science amongst all ranks of

society had been long established, and others were

daily springing up, the attorneys and solicitors should

still be without an establishment in London, calcu

lated to afford them similar advantages.

To supply this desideratum, and afford other

professional facilities, the present Institution was

suggested. The outline of it having been in the
first instance submitted to the consideration of the

(a) The last rule of court on this subject was in

1704.
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more immediate friends of the parties with whom

the plan originated, and from whom it received the

most unequivocal proof of approbation, measures

were adopted for submitting the plan to the profes

sion at large. . A meeting accordingly took place, at

which the subject was discussed and referred to the

consideration of a provisional committee, who hav.

ing made their report, a general meeting was held,

at which the measure was finally approved, and a

Committee of Management appointed to carry it
into execution.

For effecting the purposes of the Institution, it

was considered necessary to raise a fund of £50,000,

in shares of £25 each, payable by instalments, no

one being permitted to take more than twenty shares.

The plan having been generally announced to the

profession, a large proportion of the shares were

immediately subscribed for, so that no doubt re

mained of the success of the design, and the com

mittee therefore directed inquiries to be made for a

site for the intended building, and succeeded in ob

taining an eligible one in Chancery lane, nearly

opposite to the Rolls Court, and extending to Beil

yard; thus having the advantage of two frontages,

and, from its contiguity to the Law Offices and Inns

of Court, being peculiarly adapted to the objects of
the Institution.

l

THE LAW SOCIETY.

PUBLIC observation having been directed to

the recent, proceedings of this Society, and

three of the resolutions of its last general

meeting having been quoted in one of the

newspapers, we conceive it will be interesting

to our readers to peruse the whole series.

At a general meeting of the Society of

Practitioners in the courts of Law and Equity,

resident in and near the metropolis, esta

blished in 1739, for the purpose of support

ing the honour and independence of the pro

fession, promoting fair and liberal practice,

and preventing unnecessary expense and

delay to suitors, held at Furnival’s Inn Hall,

on Wednesday the 11th day of August, 1830.

Benjamin Brooks, esq. in the chair:

Resolved,

1st. That the unbounded confidence reposed in

attornies and solicitors, by persons of every rank in

society, for the protection of character, liberty, and

property, renders it highly expedient that they

should be men of education, honour, and integrity,

and supported in public estimation.

2d. That the imputations cast upon attornies and

solicitors, of causing delay in the administration of

justice, increasing expense in legal proceedings,

and claiming excessive remuneration for their ser.

vices, are (as applied to them generally) unfounded

and unjust, and calculated to injure and degrade

them, and to weaken the confidence so essentially

necessary to public security. Yet so long as those

imputations were general, the Society did not at

tempt to counteract them; but having been lately

brought forward and embodied in proposed legisla.

tive enactments, (thus to obtain the sanction of the

highest tribunal of the country,) it has become ne

cessary to protest against such aspersions.

3d. That the duties of attornies and solicitors

involve great responsibility, labour, and anxiety,

and require talent, experience, attention, and perse.

verance, not only in the arrangement of property

under family settlements and wills, but in collecting

and scrutinising facts and circumstances, and ar.

The Law Society—New Bills in Parliament.

ranging evidence for judicial investigation and deci

sion; and without their assistance in these impor

tant legal preparations, no benefit could be derived

from counsel, however eminent, and the greatest

confusion, embarrassment, and delay, would neces

sarily ensue; rendering it impossible for judges or

jurors to perform their respective duties satis

factorily to themselves, or beneficially to the

country.

4th. That delay in legal proceedings is disadvan

tageous to the attorney and solicitor; because it

increases his risk of loss, diminishes the benefit of

an early return of capital, and postpones the remu

neration for his services; consequently every attor

ney and solicitor is interested in the despatch of

business; and delay generally arises out of circum

stances over which he has no control.

5th. That the greater part of the expenses at

tendant on legal proceedings is composed of fees to

counsel, and officers of the several courts, payments

to witnesses, and other disbursements, which attor

nies and solicitors are obliged to advance, and from

which they derive no emolument, consequently

they are interested in keeping down such expenses;

since, if they do not obtain payment of their bills,

(the amount of which is materially increased by

such outlay,) the loss of the whole falls upon them;

no part of such fees or payments being returned.

6th. That the remuneration allowed to attornies

and solicitors, in actions and suits, is not commen

surate with their skill and exertions, taking into

consideration their responsibility, the expense of

their professional education, the heavy stamp-duties

on their articles, admission, and annual certificate,

the pecuniary risks they run, the capital they em

ploy, the salaries of clerks, and other expenses inci

dent to all respectable establishments.

7th. That the modern practice of appointing

barristers to fill those situations at the government

boards, which were formerly held by attornies and

solicitors, tends not only to deprive them of their

fair rights and honourable inducements to practice,

but to raise an inference of their incapacity, which

the Society consider the less called for, as they

reflect with pride and satisfaction, that many most

eminent chancellors, chief justices, judges, and

counsel, have risen from, or been educated in, their

branch of the profession.

8th. That nothing can be more dangerous to the

property and interests of the community than the

hasty adoption of entire untried systems, under the

delusive appellation of necessary practical reform;

and many of the changes in the administration of

the law, which have been contemplated, and parti

cularly of those included in a Bill recently brought

into parliament, are, in the opinion of this Society,

calculated to foster petty dissentions, encourage a

spirit of litigation, and prevent men of liberal edu

cation, character, and respectability, from entering

the profession, or practising as attornies and solici

tors, and thus to deprive the public of the security

hitherto felt in their confidential advisers.

BENJAMIN BRooks, chairman.

-

NEW BILLS IN PARLIAMENT.

We present an analysis of two bills lately in

troduced by the Chief Justice of the court of

King’s Bench. There are three other bills, a

summary of which we are unable to insert in

the present number.

The first of these bills is one of extensive

utility. Its object is to settle, by arbitration,

all controversies relating to matters of account,



New Bills in Parliament—Law of Patents.

giving the judge power to direct a reference;

and enabling the referees to discharge their

duty with due effect. - - -

It is well known that actions of this kind,

after they are brought into court at great ex

pense, are necessarily referred to the decision

of arbitrators, it being impracticable, consist

ently with the interests of public justice, to de

vote sufficient time to the investigation of the

various items of a debtor and creditor account,

each of which might form a separate issue, to

be tried by the jury. -

The difficulties in regard to the examination

of witnesses, when out of the jurisdiction of

the court, or unable from distance and infirmity

to attend in person, have been long felt to be

great hindrances in the administration of jus

tice. They are now proposed to be removed

by the provisions of the present bill, in which,

however, due precautions are taken to secure

the important object of the personal examina

tion of witnesses, wherever it can be obtained.

These are improvements which we consider

honourable to the distinguished personage by

whom they are recommended, and we trust,

that, by similar means, all other defects in our

judicial system will be gradually corrected;

thus, facilitating the dispensation of justice, and

lessening its expense.

-

An Analysis of a Bill, intituled, “An Act for settling

Controversies by Arbitration.”

This bill, which was ordered on the 8th instant

to be printed, recites that the determination of con

troversies by arbitration is often conducive to jus

tice, and advantageous to the parties ; but contro

versies cannot now be referred to arbitration without

the consent of the several parties thereto, and such

parties are sometimes deterred from submitting their

differences to arbitration by reason of the want of

sufficient means to enforce the attendance of wit

nesses and performance of the award. It is there

fore proposed to be enacted that, in all actions

wherein the matters in dispute might be made an

action of account, or consist of pecuniary demands,

the court or any judge thereof may order such

matters to be referred to an arbitrator. That in

actions involving any question of law or matter of

fact, the court may order a special case or a trial of

such matters to be had, and refer the other matters

in dispute. But without preventing a special

verdict. That, unless by special direction of the

court or judge, the costs shall follow the event;

but if other matters are referred by consent, the

additional costs to be in the discretion of the arbi

trator. That the arbitrator be empowered to direct a

judgment to be entered. That the court may interfere

to relieve parties affected by references made with

out consent—application for such relief to be made

within a limited time. That the entry of records of

submissions to arbitration may be made at any time,

either in term or vacation, and that the court may

compel the attendance of witnesses, and the pro

duction of documents. Witnesses entitled to ex

penses. That arbitrators be empowered to ad

minister oaths. That the power of the arbitrator shall

not be revoked without leave of the court. That an

enlargement of time may take place without rule of

court. That if payment of money or delivery of

possession of lands ordered by an award is not
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made, the award may, at any time, be entered of

record, and be of the same force as a judgment,

except as to becoming a charge upon lands, &c.

That the court as well before as after award may pro

ceed by attachment, according to 9 and 10 William

III. Matter that may require the adjustment or

settlement of the account of any personal estate of

any testator or intestate, shall not be referred with

out the consent of the person or persons having the

administration of such estate; and the adjustment

or settlement of the account of any real estate not to

be referred without the consent of the persons

chargeable in respect thereof as heirs or devisees.

An Analysis of a Bill, intituled, “An Act to enable

Courts of Law to order the Examination of Wit

messes upon Interrogatories and otherwise.”

This Bill, ordered to be printed on the 8th inst.

recites, that great difficulties and delays are often ex

perienced, and sometimes a failure of justice takes

place, in actions depending in courts of law, by

reason of the want of a competent power and autho

rity in the said courts to order and enforce the exami

nation of witnesses, when the same may be required,

before the trial of a cause: and it also recites, that

by an Act passed in the thirteenth year of the reign

of his late Majesty King George the Third, inti

tuled, An Act for the establishing certain Regula

tions for the better Management of the Affairs of

the East India Company, as well in India as in

Europe, certain powers are given and provisions

made for the examination of witnesses in India in

the cases therein mentioned; and that it is expedient

to extend such powers and provisions: it is there

fore proposed to be enacted, that the powers of the

recited Act be extended to all the colonies, and to

all actions in his majesty's courts at Westminster,

Lancaster, and Durham, when examination by a

commission shall appear necessary. That the courts

may order the examination of witneses within their

jurisdiction by an officer of the court; or may order

a commission for the examination of witnesses out of

theirjurisdiction. That the courts shall have power to

compel the attendance of witnesses, and the pro

duction of documents. Witnesses entitled to ex

penses. That the examinations of witnesses shall

be upon oath. Persons appointed for taking exa

minations to report to the court upon the conduct or

absence of witnesses, if necessary. That the costs

of the order for examination may be made costs in

the cause, except otherwise directed by the court

or judge. That no examination or deposition to

be taken by virtue of this Act shall be read in evi

dence without the consent of the party against

whom the same may be offered, unless it shall ap

pear that the examinant or deponent is beyond the

jurisdiction of the court, or dead, or unable from

permanent sickness or other permanent infirmity,

to attend the trial, in all which cases the examina

tions and depositions shall be received and read in

evidence, saving all just exceptions.

REVIEW.

A Practical Treatise on the Law of Patents

jor Inventions, by Edward Holroyd,

Esq. Barrister at Law, Commissioner of

Bankrupts. Richards, 1830; Pp. 236.

The power of conferring on the inventor or

first importer of any useful manufacture or art,

the right of using or vending the same for a
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reasonable time, appears to have resided in the

crown at common law ; and it was to correct

the abuse of that power, and the mischiefs

arising from the monopolies which its undue

exercise had engendered, that the statute of

21 Jac. I. c. 3, was enacted. That statute

has always been considered as declaratory of

the common-law prerogative; it did not render

any patents lawful after, which were not so be

fore. The principal section of this Act is the

sixth, which provides that no declaration before

mentioned in it, shall extend to letters patent

for the term of fourteen years or under, for the

sole working of any new manufactures to the

true and first inventor; but that the same shall

be of such force as they would be, if this Act

had never been made.

Lord Coke was chairman to the committee

on the passing of the bill, and being thus

especially conversant with the measure, his

opinion upon the sixth section is valuable. Mr.

olroyd has quoted it from the 3 Inst. 183,

184: it is at page 6 of the work now be

fore us:

“Letters patent to come within the proviso in

the sixth section of 21 Jac. I. must have seven

properties.

“ 1. They must be for the term of fourteen years

or under.

“2. They must be granted to the first and true in

ventor.

“3. They must be ofsuch manufactures which any

other, at the making of such letters patents, did not

use; for albeit it were newly invented; yet if any

other did use it at the making of the letters patents,

or grant of the privilege, it is declared and enacted

to be void by this Act.

“4. The privilege must not be contrary to law;

such a privilege as is consonant to law must be

substantially and essentially newly invented; but,

if the substance was in esse before, and a new ad

dition thereunto, though that addition make the

former more profitable, yet it is not a new manufac

ture in law ; and so was it resolved in the Exche

quer Chamber, Pasch. 15 Elizabeth, in Bircot's

case, for a privilege concerning the preparing and

melting, &c. of lead ore : for there it was said that

that was to put but a new button to an old coat;

and it is much easier to add than to invent. And

it was there also resolved that if the new manufac

ture be substantially invented according to law, yet

no old manufacture in use before canbeprohibited(a).

“5. Nor mischievous to the state, by raising of

prices of commodities at home. In every such new

manufacture that deserves a privilege, there must be

urgens necessitas and evidens utilitas.

** 6. Nor to the hurt of trade.

terial and evident.

“7. Nor generally inconvenient.”

This is very ma

Lord Coke's notions of inconvenience are at vari

ance with those of our political economists; for, as

an instance ofinconvenience, he states that “There

was a new invention found out heretofore, that

(a) “It has long been established that a patent

may be granted for an addition or an improvement,

provided it be so claimed. It would seem from the

last resolution in Bircott's case, as stated by Lord

Coke, as if the patent in that case had been claimed

for the whole, and not for the improvement only.”

Review—Law of Patents.

bonnets and caps might be thickened in a fulling.

mill; by which means more might be thickened and

fulled in one day, than by the labours of fourscore

men who got their livings by it. It was ordained

(by statutes 22 Edward IV. c. 5 and 7, Edward

VI. c. 8; which were repealed by 1. Jac. I, c. 25,)

that bonnets and caps should be thickened and

fulled by the strength of men, and not in a fulling

mill; for it was holden inconvenient to turn so many

labouring men to idleness.”

Mr. Holroyd arranges his subject under the fol

lowing heads:

“1. Of the nature of the invention for which a

patent may be granted.

“2. Of the person to whom and for what time a

patent may be granted.

“3. Of the manner of passing a patent; of the

caveat ; and of the inrolment of the specification.

“4. Of the patent, its form and provisions, and

herein more particularly of the denomination of the

invention in the patent, ofthe specification, its form,

and requisites; and of the rule of construction ap

plicable to the patent and specification.

“5. Of the title of the patentee; assignment of a

patent; and licences to use the invention.

“6. Of enlarging the term of letters patent, and

enabling the benefit of an invention to be assigned

to more than five persons.

“7. Of the remedies for an infringement of a

patent; and what is an infringement.

“8. Of the repeal and surrender of a patent.”

This division appears to be the natural and pro

per one, and it does not materially vary from

that made by Mr. Godson in his Practical Trea

tise on the Law of Patents for Inventions, and of

Copyright (a).

With regard to the first head,—the nature of the

invention; the sixth section of the 21 Jac. I. c. 3,

contains the phrase “new manufactures,” and no

further definition of the inventions upon which

letters patent may be granted. But according to

the liberal construction which this Act has received,

it has been made to comprehend an immense

variety of inventions in things made, and in the

mode or practice of making them.

The true and first inventor is, 1. A person who

discovers an invention, or who, under the protec

tion of a patent, first publishes it to the world,

2. A person who brings from abroad, or has had

communicated to him by a foreigner, an invention,

which he first publishes in England under a patent.

Thus the inventor may be a discoverer of a new

thing; a publisher of an invention; or an intro

ducer of a foreign invention.

It is sometimes difficult to substantiate the pre

tension of being the first inventor. It was objected

to Dollond's patent for making object glasses, that

Dr. Hall had made the same discovery before him;

but it was decided that as the doetor had not com

(a) Published by Joseph Butterworth and Son;

1823.
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municated it to the public, Dollond was to be con

sidered as the inventor. (a) In “Barker and Harris

v. Shaw,” which was tried before Mr. Justice Hol

royd, at the Lancaster summer assizes, 1823, and

which was an action for the infringement of a

patent for an improved manner of making hats,

one of the plaintiffs' men, whom they called as a

witness, proved that he himself invented the im

provement which was the subject of the patent,

whilst employed in their workshop. The plaintiffs

were therefore held not to be the inventors, and

were nonsuited. (P. 60.)

In the case of the King v. Arkwright, a patent

had been granted for an improved air-pump, in

which the patentee urged that he had embodied a

principle, and reduced it to practice by means of

his own discovery. The machine consisted of ten

distinct parts, and it was proved that every part

which was not old or had not been used for the same

purpose to which it was then applied, was either

not material, or not useful. A verdict was given for

the crown, to repeal the patent.

With regard to the manner of passing a patent;

the first thing is to present a petition to the king,

reciting that the inventor has discovered something

(which is named) likely to be of general benefit, of

which he is the true and first inventor, and that it

has never before been used; and praying for letters

patent to secure to himself the sole use of his inven

tion for fourteen years. An affidavit, sworn before

a master in Chancery, must support the allegations of

the petition: the proceedings which then ensue are

thus succinctly detailed by Mr. Holroyd, page 66:

“The petition and affidavit must be taken and

left at the office of the secretary of state for the home

department, through whom the petition is to be

presented to the king.

“A few days after the answer to the petition may

be had, containing a reference of it to the attorney

or solicitor general, to report as to the propriety of

granting its prayer.

“The report of the attorney or solicitor general

may be had in a few days.

“Thereport, if in favor of the prayer of the petition,

must be taken to the office of the secretary of state,

for the king's warrant. This warrant is directed to

the attorney or solicitor general, it is the authority

for preparing a bill for the king's signature, and is

to be taken to the patent office of the attorney or

solicitor general for that purpose.

“The bill which contains the grant, must be taken

to the secretary of state's office for the king's sign

manual thereto.

“It must be then taken to be passed, at the office of

the signet.

“One of the clerks of the signet will make, in the

king's name, letters of warrant under the hand of

such clerk, and sealed with the king's signet, to the

lord keeper of the privy seal for further process to be

had therein.

“And the clerk of the privy seal will make other

letters of warrant, subscribed by him, to the lord

(a) Per Buller, J. in Boulton v. Bull; 2 H. B. C.
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chancellor, for writing and sealing with the seal in

his custody letters patent. (b)

“This last warrant must be taken to the patent

office of the lord chancellor; the patent will be there

prepared, and sealed with the great seal, and is thus

passed.”

Caveats may be lodged at the offices of the lord

chancellor, the attorney and solicitor general. A

patent for England may be made to extend to the

colonies; but does not extend to Scotland or Ire

land. After the patent is passed, a specification, or

particular description of the nature of the invention,

and the mode of its operation, should be prepared

within the time allowed for that purpose—usually

two months for an English patent—acknowledged,

and lodged at the inrolment office. A certificate of

the inrolment, which is indorsed on the back of the

specification, may be had at the same time. The

specifications are intended for the public use, and

copies of them may be obtained. If the time for the

inrolment has been suffered to elapse, or any other

essential error has occurred in suing for the patent,

it has been thought advisable to keep the invention

secret, and begin proceedings de novo for a fresh

patent.

Our limits will not permit us to enter particularly

into the remaining chapters of Mr. Holroyd's

treatise. Originality in a legal treatise on a subject

which has been handled by a previous writer, as this

has been by Mr. Godson, is out of the question.

Mr. Holroyd has, however, furnished a work solely

on patents, while Mr. Godson's also embraces the

law of copyright; the desideratum, therefore, of a

small practical manual on the former subject, is

supplied by the treatise before us. The decisions

on cases relating to the subject have been brought

down to the present time; there is a good index and

an appendix of forms; and every thing appears to

have been done that can render the book generally

useful.

INDIAN LAW (c).

Fok a long period the Hindoos were regarded as

distinguished by every virtue, and exempt from

every crime. Their patience, prudence, tempe

rance, and gentleness, were taken for granted. Their

lawgivers were affirmed to be giants, compared with

the pigmies of the western world, and their sacred

books were supposed to contain inestimable trea

(b) There is some obscurity in this sentence : the

practice is that the clerk of the lord keeper of the

privy seal gives another warrant, directed to the

lord chancellor, to whose patent office it is carried,

and there the patent is taken out and sealed. Rev.

(c) 4 code of Gentoo Laws, or Ordinations of the

Pundits, from a Persian translation made from the

original written in the Shanscrit language. [By

Nathaniel Brassey Halhed, 4to. London, 1776.

Institutes of Hindu Law, or the Ordinances of

Menu, according to the gloss of Cullica, comprising

the Indian system of Duties, Religious and Civil.

Verbally translated from the original Sanscrit, with a

preface by Sir William Jones. Calcutta printed,

London reprinted, 1796.

470.
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sures of wisdom and knowledge. Time and research

have dispelled these delusions. In proportion as

we have become better acquainted with the charac

ter and literature of the Hindoos, our admiration

has subsided. We have found that their patience

was but insensibility, their prudence but cunning of

the lowest kind, their temperance the result of

superstition, or of idleness, and their tenderness to

the brute creation, compatible with a high degree of

cruelty to the human species. Their legislators turn

out to be drivelling famatics, or juggling impos

tors: their men of learning proud, lazy, tyrannical

mendicants, innocent of all knowledge, either useful

or ornamental ; and their sacred writings are disco

vered to be made up of the most extravagant and

tasteless fables, combined with the most ridiculous

trifling, and the grossest impurity. No man of

healthy intellect would now refer to the attainments

of the Hindoos in jurisprudence and moral science,

but as a matter of curiosity, or as illustrating

a chapter of the human mind. It is with this view

that we advert to the subject, and cull from the

sources acknowledged at the foot of our last page,

some curious specimens of Indian legislation.

One of the most remarkable features in the laws,

as in the character of this people, is the prevalence

of trickery and cunning. If a man cannot get his

money by fair means, what is he to do? Why, he

must still get his money. He must have recourse

to that which in our cold climate would be consi

dered a “vigour beyond the law.” So says the

Gentoo code. Let it speak for itself.

“If a man hath lent money to one of the same

family, or to a man of bad principles, he shall by

evasive pretences get hold of some of the debtor's

goods, and by that means procure payment.”

Halhed.

This, at any rate, is “sharp practice,” and its

being sanctioned and recommended by law, is a

circumstance perhaps peculiar to the codes of the

East.

It has been urged as a reproach against some

countries, that there is ‘one law for the high, and

another for the low.” The Gentoo code does not

affect to conceal this ; and it is worthy of remark,

that the advantages of rank are extended also to

learning—at least, to that which, in Hindostan, is

reputed learning. The combined claims of “privi

lege of peerage,” and “benefit of clergy,” are

singularly beneficial to him who can urge them.

* “If a very rich man of weak understanding, and

of a very mean tribe, from a principle of fraud and

obstinacy, refuses to pay his debts, the magistrate

shall oblige him to discharge the money claimed,

and fine him Double the sum.—If a very rich

man ºf an excellent education, and of a superior cast,

from a principle of fraud and obstimacy refuses to

pay his debts, and the creditor commences a suit

against him, the magistrate shall cause the money in

dispute to be paid, and shall fine the debtor on E

TWENTIETH OF THE SUM recovered.” Halhed.

The law of inheritance is “confusion worse con

founded.” The brain turns giddy with such a rule

as the following:

“Hſ there be no grandfather's grandfather's fa

ther's brother's grandson, it goes to the grandfa

ther's grandfather's grandfather's daughter's son.

If there be but one grandfather's grandfather's

grandfather's daughter's son, he shall obtain the

whole; if there are several grandfather's grand

father's grandfather's daughter's sons, they shall all

receive equal shares.” Halhed.

In India, as elsewhere, “Possession is nine

points of the law. -

Indian Law.

“Suppose two persons should quarrel about the

right of property in certain glebe lands, or houses,

or orchards, and one of them should produce a

written deed, the other, after the property in dispute

has been occupied for the space of sixty years by

three following possessors who are now dead, is the

fourth person now in possession of such property;

in that case, the possession of three persons in

succession is of more validity than the writing.

The person who is in present possession shall obtain

the property of such glebe land, or houses, or

orchards, and the claim of him who produces the

written deed shall not be heard.” Halhed.

It is a remarkable coincidence with a part of our

own law, that sixty years should be the length of

possession requisite to constitute a legal title. -

There is no vice to which the natives of Hindostan

are more addicted than that of lying. It is univer

sal among them, and they seem to think, that speech

was given to men, not to inform, but to deceive. A

very intelligent Indian judge, Mr. Tytler, gives the

following picture of Hindoo morality in this

respect.

“In nothing is the general want of principle more

evident, than in the total disregard to truth which the

Bengalee shews. And here no order" or rank

among them is to be excepted. Their religious

teachers set the example, and it is most scrupulously

followed by all ranks. As the Shasters declare that

lying is allowable in some cases, and the Bramins

have shewn that these cases may be extended, as

besides it is a practice esteemed highly serviceable

by all the natives, it has therefore become universal,

and is no longer considered discreditable. With

nothing is the European more struck in the country

than with this horrid vice.” Tytler's Considerations

on the Present Political State of India, vol. i.

p. 268-9.

“The want of truth is a failing very generally

allowed to be prevalent among the natives; but few,

except the judicial servants of the company, are

acquainted with the length to which it is carried.

It is said to proceed from their religion, from their

education, and from their situation as inhabitants of

a country ruled from time immemorial by despots.

These have all their effects, and the Hindoo charac

ter is their joint product. Their religion permits of

occasional falsehood: their education does not re

strain them in the use of it; for, among young people,

it is very generally esteemed a mark of cleverness?”

Ib. v ol. ii. p. 107. -

In every other country, as Mr. Tytler elsewhere

observes, a regard for truth is the first lesson incul

cated upon the opening mind of childhood. It is

not only the first, but that which is most frequently

and most earnestly enforced. It is repeated again

and again, “line upon line, and precept upo

precept:” but, in Hindostan, youth are traine

up in falsehood, and an aptitude for lying is re.

garded as a gratifying proof of juvenile talent. No

wonder, where such a horrible education is general

that arbitrators should receive ºn instruction, sº

these. Their necessity is but too evident. - **

“When two persons upon a quarrel refer to arbi

trators, those arbitrators, at the time of examination,

shall observe both plaintiff and defendant narrowly,

and take notice if either, and which of them, when

he is speaking, hath his voice faulter in his throat, or

his colour change, or his forehead sweat, or theº
of his body stand erect, or a trembling come ove

his limbs, or his eyes water; or if, during the trial,

he cannot stand still in his place, or frequently

licks and moistens his tongue, or hath his face grow

dry, or in speaking to one point, wavers and shuffles
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off to another, or if any person puts a question to him

he is unable to return an answer; from the circum

stances of such commotions they shall distinguish

the guilty party.” -

The law, of course, condemns false witness. It

does more; it furnishes us with a scale of the guilt of

perjury, graduated with mathematical accuracy.

“In an affair concerning kine, if any person gives

false evidence, whatever guilt is incurred by the

murder of ten persons, he becomes obnoxious to the

punishment due to such a crime.

“In an affair concerning a horse, if any person

give false evidence, his guilt is as great as the guilt

of murdering one hundred persons.

“Besides kine and horses, in an affair concerning

any other animal that hath hair on his tail, if any

person give false evidence, whatever guilt is incur

red by the murder of five persons, that guilt shall

be imputed to him.”

“In an affair concerning a man, if any person

give false evidence, whatever guilt is incurred by

the murder of one thousand persons, he becomes

amenable to the punishment of such guilt.

“In an affair concerning gold, if any person give

false evidence, whatever guilt would be incurred by

murdering all the men who have been born, or who

shall be born in the world, shall be imputed to him.

“In an affair concerning land, if any person give

false evidence, whatever guilt would be incurred by

the murder of all living creatures in the world, he

shall be liable to the punishment of such guilt.”

Halhed. -

But to all general rules there are exceptions.

'erjury is, on the whole, a bad thing; but it seems

to be thought that a portion of it, like a small dose

of a poisonous drug, may occasionally be adminis

tered with the best effects. . - - -- *

“Wherever a true evidence would deprive a man

of his life, in that case, if a false testimony would be.

the preservation of his life, it is allowable to give

such, false testimony: and for ablution of the

guilt of false witness he shall perform the Poojeeh.

Sereshtee; but for him who has murdered a Bramin, ,

or slain a cow, or who being of the Bramin tribe has

drunken wine, or has committed any of these par

ticularly flagrant offences, it is not allowed to give

false witness in preservation of his life.

“If a marriage for any person may be obtained

by false witness, such falsehood may be told; as

on the day of celebrating the marriage, if on that

day, the marriage is liable to be incomplete for

want of giving certain articles, at that time if three

orfour falsehoods be told, it does not signify; or if on

the day of marriage a man promises to give his

daughter many ornaments, and is not able to give

them, such falsehoods as these, if told to promote a

marriage, are allowable. If a man, by the impulse

of Just tells lies to a woman, or if his own life would

be otherwise lost, or all the goods of his house

*poiled, or if it is for the benefit of a Bramin, in all

such affairs falsehood is allowable.” Halhed.

. “In some cases a giver of false evidence from a

pious motive, even though he knows the truth shall

not lose a seat in heaven; such evidence wise men call

the speech of the gods.” Jones.

It is notorious that the natives avail themselves

to the full of the privilege of perjury thus conceded.

The effects of these doctrines in their courts of law

is pointed out by Mr. Tytler.

“But no where is this venality more conspicu

ous than in our civil courts of justice, where, in

almost every cause that is tried, the witnesses

(perhaps all from the villages) will range themselves

* *

43

* . . " x - **** **,

on different sides, and give a plausible and consis

tent story, the one in direct opposition to the other.

Members of one and the same family will contradict

each other; and though contrary to their own, be

lief, they will, with the greatest obstimacy, perse

vere in maintaining any assertion which they may

be paid to make ; on this subject more will be

found when I come to the treatment of the subject

of witnesses. It is sufficient here to have mentioned

their disregard of truth, and their extreme venality,

as features in their characters distinguishing them

from any other nation. In many nations these

vices have a partial influence, but here they are

universally prevalent.” Tytler's Considerations, vol.

I, p. 288-9.

“When on a trial all the witnesses tell lies, what

are you to do 2 Is the criminal to escape, and are

you to employ your time in the trial of the wit

messes? In England, you would acquit the priso

ner, and try the witnesses. In India, you must

convict or acquit the prisoner, on the strength of

that portion of truth which you can pick out of the .

compound mass of truth and falsehood. There is

not such a thing known in Bengal as a deposition that

does not blend them tºgether.” Vol. II. p. 106-7.

“Our law says to a witness, “You shall tell the

truth, the whole truth, and nothing but the truth.”

But a native witness seldom tells you the truth at

all,—often tells a part only,–and often, indeed, in .

ten cases out of every twelve, a great deal more than

the truth.” P. 108-9. -

“Witnesses in India cannot possibly be consider

ed on the same footing with witnesses in England.

There, (I mean in England,) there is an inherent love

of truth, and detestation of falsehood; there we

seldom meet with instances of perjury; but here,

strange as it may appear, I do not hesitate to say

that there exists an almost inherent love of, or in

clination to, falsehood.” “In England,” (says

Colonel Wilks, in his report on the Mysore,) “it is

customary to believe a witness till he is proved to

have perjured himself; but here the reverse is the

case, and a testimony is doubted until proved to be

true.” P. 161-2.

The statement of Mr. Tytler is confirmed by the

Abbe Dubois; who says, “There is no country on

earth, in which the sanction of an oath is less res

pected, and especially among the Brahmans.” De

scription of the Character, Manners, and Customs, of

the People of India. P. 497.

As Indian witnesses are for the most part equally

worthy, or rather equally unworthy, of belief, it be-,

comes a matter of no small delicacy to decide upon

their testimony. A very worthy judge was once in the

habit of deciding causes by casting the dice, and it is .

said that fewer of his decisions were reversed than .

of those of his brethren. The Indians ascertain the

value of testimony by numbering the witnesses, and

if that will not do, they weigh them according to

rules laid down in the code; and even when this

fails, like Lampedo, when soul and body were di

vorced, “ they have a remedy.” -

“In a case where there are many witnesses, if at

the time of examination most of them give their evi

dence for one person, and one or two of them

depose in ſavour of the other party, the evidence

of the majority is approved. If, of the whole num

ber, half depose for one side, and half for the other,

then the evidence of any one of the witnesses who

is a man of science, shall be credited. If they are

all men of science, the evidence of him among them

who is the farthest advanced in knowledge, shall be

approved : if the knowledge of all of them is equal,
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the testimony of him among them who regulates his

conduct by the Beids, (Gentoo scriptures,) is ap

proved: if they all regulate their conduct by the
Beids, and the evidence of such men is contradictory,

then such a suit cannot be decided by the testimony

of witnesses; but the Purrikeh (ordeal) must be

performed.”

The following is in every way worthy of a code

which tolerates perjury:

“ The witness who has given evidence, and to

whom, within seven days after, a misfortune happens

from disease, fire, or the death of a kinsman, shall

be condemned to pay the debt and a fine.” Jones.

There are many more curious things in these store

houses of eastern wisdom, but we have not room at

present to pursue the subject farther.

RECENT DECISIONS IN THE

SUPERIOR COURTS.

PRIVILEGE OF ATTORN EY.

On a motion for a rule to show cause why a bail

bond should not be delivered up to be cancelled,

the following were the facts. The defendant,

who is an attorney of the King's Bench, had been

arrested on process issuing out of the Common

Pleas, and had given a bail bond. It was ad

mitted that great difficulty existed in making the

application, as the defendant was not the officer of

the Court, but of the Common Pleas. Yet it would

be extremely hard upon the attorney, to be thus

forced to lie in prison until the suit was ended, or

give bail, who would not be discharged until that
time. In the case of Snee v. Humphreys, 1 Wils.

306, an application was made to the King's Bench,

on behalf of an attorney of the Common Pleas, who

had been arrested on a latitat, to set aside the pro

ceedings against him, on the ground that he ought to
have been sued in the Common Pleas by bill. The

court there said, “You must sue out your writ of

privilege, for if you are an attorney of the Common
Fleas, and are rectus in curia there, you will have

it of course, and may plead it here. That case, it

was conceived, might be distinguished from the

present, as the application was here to cancel the

bail bond, which was taken hy the sheriff. Now

the sheriff was an officer of all the courts, and there

fore this court would have power to exercise its

jurisdiction over him, and consequently might.com
pel him to give up the bail bond to be cancelled.

LittledAle, J. This case may be considered

with reference to the attorney, and with reference

to the sheriff. An attorney of this court ought cer.

tainly to be relieved, if he is arrested on process

issuing out of this court. But here he is arrested on

process issuing out of theCommon Pleas; we, there

fore, have no jurisdiction to interfere. There is a

mode by which he may obtain relief from the Com

mon Pleas. It is true that remedy is more dilatory

than the one now sought to be applied, but I think

he must be left to his remedy there. Then, as the

application concerns the sheriff, it is true he is the
officer of all the courts; that is to say, any one of

the courts may employ him to execute its process;
but when a court has employed him to execute

its process, he is the officer of that court only,

so far as he is employed to execute its process ;

therefore, having here been employed to exe

cute the process of the Common Pleas, he is, so
far as that is concerned, the officer of the Common

Pleas only. The Common Pleas only, therefore,

has a right to exercise any jurisdiction over him.

Rule refused. K. B. Mich. T. 1830.

the Superior Courts.

If this application had been granted, and the sheriff

had been ruled by the Common Pleas to bring in the

body, quere, what return could he have made 3

cAUSE RESTORED-ILLNESS OF SOLICITOR.

In the case of “Collins v. Price,” the Lord

ChANcellon granted an order to restore a cause for

hearing in the paper of the Master of the Rolls,

which his honour had directed to be struck out, in

consequence of the absence of the plaintiff’s solicitor

at the time for the hearing. The absence of the

solicitor was occasioned by severe indisposition;

and as he attended to his Chancery practice him

self, he had not a clerk competent to transact the

business without his superintendence. A day or

two before the cause was in the list, several other

causes were struck out on various grounds, so that

the situation of this cause in the paper was un

expectedly accelerated. A subsequent application

was made to the Master of the Rolls, in which the

cause of the non-attendance was stated ; but his

honour ordered the bill to be dismissed with costs.

The Lord Chancellor, on ordering the restoration of

the cause, required that all costs arising from the

absence of the solicitor, should be borne by him.

Sittings before the Lord Chancellor, Mich. Term,
1830.

LIABILITY OF ATTo RNIES.

In an action against the defendants, as attornies,

for negligence in negociating a mortgage, in which

the plaintiff was mortgagee, the following facts ap

peared. The plaintiff wishing to lay out £2000.

on mortgage, applied to a friend named Jay, a

barrister, to assist him. He applied to the defendants,

and through their medium a mortgage on certain

leasehold premises was effected, and the ºf 2000 was

advanced by the plaintiff. It was soon discovered

that the premises mortgaged were only worth be

tween three and four hundred pounds, and the

mortgagor became bankrupt. This was the ground

of the action. For the defence, evidence was pro

duced to show that the defendant had acted for the

mortgagor only, and that Mr. Jay had acted for the

plaintiff. The evidence was thus contradictory.

The jury found a verdict for the plaintiff.
On a motion for a new trial the court were of

opinion, that as all the facts of the case had been sub

mitted to the jury, whose province it was to consider

the effect of the evidence on both sides, the verdict

ought not to be disturbed. Rule refused.—Taylor

v. Street, and others. Mich. Term, 1830.

Lord LANsdow N’s Act.

Kelly moved for a rule to show cause, why a

certiorari should not be granted for the removal of a

conviction by certain magistrates, under the 9 Geo.

IV. c. 31, s. 27, for a common assault. The 27th

section empowered two magistrates, in cases of com

mon assault, to fine the offender ºf 5, or inflict cer

tain other punishments. By s. 29, however, it was

provided, that if the assault were found to have been

accompanied by any attempt to commit felony, they

should abstain from adjudication. Here the de

fendant had been charged with an assault with in

tent to commit a particular felony. The magistrates,

however, convicted him of a common assault, and

fined him £5. Now the offence with which he was

charged was, in fact, no assault unless accompanied

with those circumstances, which evidenced the in

tent. But if it would have been an assault without

the accompanying circumstances, the assault and
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the intent could not be separated from each other ;

and therefore, as in such cases they ought not to

adjudicate, they had here exceeded their jurisdic

tion. That it was not the intention of the legisla

ture to allow the magistrates to act in such cases

was clear, from the provision contained in s. 25 of |

the same Act, which was, that any assault with

intent to commit felony should be punishable by the

court, with imprisonment, fine, and the obligation

to find sureties for keeping the peace. Now it was

not to be conceived that there would be two different

punishments provided for the same offence in the

same Act, to be inflicted by two different tribunals.

By s. 36, the certiorari was taken away in cases of

conviction under the Act But that must mean con

viction where the magistrates had jurisdiction.

Therefore, as in this instance, they had none; the

certiorari was not taken away.

Load TENTERDEN, C. J.-By section 36,

it is provided, that no conviction under this

Act shall be removed by certiorari. The convic

tion here purports to be a conviction for a com

mon assault. There they have jurisdiction, and primá

facie they have jurisdiction here. Even if they

had not jurisdiction, I do not think we should grant

the certiorari, but here I am clearly of opinion that

we ought not. When a common assault has been

committed, the magistrates are, by the 27th section,

empowered to punish it in a particular manner.

When it is accompanied with an attempt to commit

felony, they are, by the 29th section, prohibited

from adjudicating. But that section leaves it to the

discretion of the magistrates to determine, whether

the assault was accompanied with an attempt to

commit felony or not. Now they have, by their

conviction for a common assault, negatived that

they thought there was any attempt to commit

felony. I am, therefore, of opinion, that we ought

not to grant the rule.

Bayley, J. and LittledA Le, J. concurred.

PARKE, J.—I doubt whether we could grant the

certiorari, if the magistrates had not jurisdiction.

For if they had not, the conviction goes for

nothing. Rule refused. Mich. T. 1830.

BAILe

An action for an illegal distress pending against

bail, is no ground for rejection. Bayley, J., T.

1828.

A bail having paid 5s. in the pound, and his

creditors having by deed expressed themselves

satisfied, may justify. , Littledale, J., M. T. 1828.

A bail not having justified pursuant to notice, a

consent by the plaintiff's attorney to oppose on a sub

sequent day, endorsed on the back of the notice, is

sufficient, if the plaintiff's attorney appear to consent,

to*}.” without affidavit of service of

notice. Littledale, J., M. T. 1828.

A native of Berlin, swearing to the requisite

amount of property, but not stating it to be within

the jurisdiction, was permitted to justify. Littledale,

J., M. T. 1828.

Jurat of affidavit of sufficiency of country bail

stated “read over and signed, in my presence,”

Held bad, as it should, in accordance with the rule of

court, of E. T. 31 Geo. III. state, “read over in

my presence, and signed in my presence.” Bayley,

J., M. T. 1828.

Bail appeared to justify in 280l. and swore to

leases to the amount of 250l., and 950l. Greek

bonds, permitted to justify. Parke, J., M. T. 1828.

Bail being rejected for insufficiency, time to

justify others was refused, without an affidavit that
t
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defendant thought the rejected bail were substantial,

and also an affidavit of merits, to be produced before

the judge at chambers. Parke, James, J., T.

1829.

BAIL-ATTorxEY.

Where a notice of justification of bail in error

coram nobis had been served too late, the court gave

further time to serve fresh notice, and they were

allowed to justify, per Bayley, J. M. T. 1830.

It has been decided, that it is a rule never to

allow time to justify bail in error (1 Chit. Rep. 76,

(a), sed vide 1 D. and R. 9, 1 Tid. p. 273, ed. 9.)

But the statutes requiring bail in error, (3 Jac. I.

c. 8, perpetual by 3 Car. I. c. 4, s. 4, 13 Car. II, c.

st. 2, c. 2, s. 9, 16 and 17 Car. II. c. 8, s. 3, 22 and

23 Car. II. c. 4, 6 Geo. IV. c. 96, s. 1,) have been

determined not to extend to writs of error, coram

nobis and coram vobis (2 Cromp. 3 Ed. 377, 1 Lil.

Pr. Reg. 710, 2 Tid. Pr. p. 1154, 1 Archb. K. B.

Pr. p. 277.)

On examining the bail, one admitted, that he

became bail at the request of the attorney to the

plaintiff in error, not knowing his client. He had

received no undertaking to bear him harmless, but

he thought that in point of honour, in case of his

being fined, the attorney would indemnify him.

Holden, that he could not justify, (see 1 Bing. 423,

8 Moore, 516, S. C. 1 Tid. 268, 2 Tid. 1155,

ed. 9.) M. S.

Practice,

Where the writ and notice of declaration being

filed, were served within two hours of each other,

and before the declaration was actually filed, and

the defendant moved to set aside the service of both,

The court discharged the rule as to the writ and

made it absolute as to the copy of the declaration.

The service of the writ was clearly reguiar, and

therefore the defendant had asked too much.

Where a bill of Middlesex, and a latitat had

issued against two defendants, each writ containing

the name of one defehdant only, and the plaintiff

afterwards declared against them jointly and seve

rally, there being joint and several causes of action,

but it was uncertain whether the joint declaration

had been served before the several declarations,

| The court referred the matter to the master, to

| inquire as to the priority of the declarations,

intimating, that if the plaintiff had declared jointly,

before he declared severally, he had been guilty of

an irregularity. For that would be declaring by the

bye, before he declared in chief, which he had

no right to do.

Vid. Evans v. Whitehead, 2 Man, and Ry. 366.

Rule, Easter Term, 8 Geo. IV. 1827.

EJ ECTMENT,

By the 1 Will. IV. c. 70, s. 36, landlords, when

their title accrues in or after Hilary or Trinity

Terms, are allowed to serve a declaration in eject

ment on their tenants, to which is to be subscribed a

notice to appear and plead in ten days. (Wide

Dowling's Statutes, p. 388.)

On a motion for judgment against the casual

ejector in the King's Bench, it appeared that an

attorney in the country, supposing that the section

in question applied to all actions of ejectment, had

subscribed his declaration in a common ejectment

in this special manner.—It was served before the

essoign day. Holden to be no irregularity per Lit

tledale, J., M. T. 1830.
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On a motion for an attachment for non-payment

of costs pursuant to the master's allocatur, in an

action of ejectment, it appeared that the master had

by mistake indorsed his allocatur on a rule for

judgment, as in case of a monsuit, instead of the

consent rule. All the other proceedings were

regular.

Litti EDALE, J., refused the attachment, and

directed a fresh allocatur to be made out. M. T.

1830.

On a motion for judgment against the casual

ejector, the declaration was intitled of Trinity Term,

in the first year of the reign of William IV. the

death of George IV. having taken place in that term.

Holden, that it was properly entitled. M. T.

1830.

=-

NOTES OF THE WEEK.

We are constantly receiving short hints and

suggestions—some epistolatory, others Verbal,

—which, though within the scope of our

plan, are not capable of being arranged in the

form of separate articles. We are willing to

open as many channels of useful communica

tion as possible. Several of our well-wishers
have not leisure to write a formal letter,

adapted for publication, but can cºntribute
short notes. Their brevity will not bar their

reception, and we shall either introduce them,

if complete, or enlarge upon them, if de

fective. - -

It may also be convenient in the same de

partment to include occasional reflections, the

results of reading, or the gleanings of con

versation upon subjects of professional im

portance.

Local Courts.

In our first number we presented an analysis

of the Bill for the establishment of two Local

Courts: the one for the county of Kent, and

the other jointly for the counties of Durham

and Northumberland. We observe that Mr.

Brougham has given notice in Parliament of

his intention immediately to bring forward
again this important measure; It is remark

aile that the abolition of the Local Courts in

the principality of Wales and the county pala
time of Chester should take place during the

same session in which this Bill was intro

duced. - - -

We have not been inattentive to the subject,

but deem it necessary to wait for the examina

tion of the new bill. We have received nu

merous communications, and are “much en

forced” to deliver our sentiments. We shall

not be found wanting. We shall take an early
opportunity to correct the misstatements which

have been made, and to expose the erroneous

conclusions which have been drawn;...

We are not splenetive and rash. We do not

think the matter so vital, that we should quit

the even tenor of our way, nor, whatever may

be the provocation, lose our vantage ground of

usefulness and good temper.
-

we believe it to be the general wish of the

members of the profession; that ºthere should
be some improvement in the law regarding the

Notes of the Week.

recovery of small debts, either by the revival or
extension of the ancient local courts, or the

creation of new ones. Nor is it doubted that

improvements may be made in other respects,

in our judicial system, and its practical appli
cation to the affairs of an altered state of so

ciety. The only difficulty has been as to the

degree of the modification, and the best means'

of effecting the improvement. It is said by

Lord Bacon “that the entire body and sub

stance of the law shall remain, only discharged

of idle and unprofitable, or hurtful matter,”

and we desire to follow in the footsteps of this

sage of the law.

We believe it to be perfectly true that the

increase of the petty courts will not decrease

the profits of the profession. We have no

doubt the amount of law expenses will be enor

mously increased, and that the attornies, as a

body, will receive double; nay treble, the

amount of their present bills, so far as they re

late to actions at law. But it is another, and a

different question, whether they will gain in

reputation, as well as in purse, and more espe

cially whether any real advantage will result

to the public from the facilities offered to petty

litigation. In due time we shall discuss the sub

ject in all its bearings. Registry of Deeds.

The review in our last number of the"

Commissioners' Report on the proposed Ge

neral Registry of Deeds will put our readers'

in possession of the principal grounds on

which the Commissioners are induced to re-,

commend the Registry. We have abstained

from giving any opinion on the subject. We

invite the fullest discussion of the measure,

and for the present we shall confine ourselves’

to the office of moderator between the parties;

and we are more especially desirous that the

controversy should be conducted on both sides

by a constant reference to instances and illus

trations, rather than by a mere appeal to

abstract principles. Let the alterations be

founded on practical experience, and not on

theoretical views, howeveringenious or plau-"
sible.

-

Our limits did not permit the insertion of the

following extract, in which the commissioners

give their opinion regarding the alteration

which a general registry will make in the pro
fessional remuneration of solicitors.

“The emoluments (says the report) of the solicitors’

who conduct the business of conveyancing, depend,”

in a great measure, on the number and length of

deeds and abstracts, and the multiplication of copies;

for all which they are very liberally paid. All these

it is one of the objects, and of the probable results,'

ofa Register to abridge. There is, however, a consi

derable part of the duty of solicitors, requiring
much skill and care, and imposing great responsibi

lity, for which they are at present very inade

quately remunerated.

We think it for the public good that solicitors"

should be liberally remunerated for their services."

Considering the confidence reposed in them,

and the intelligence and skill required from them,

it is desirable that they should be men of education "

and of honourable feelings, and should occupy a

respectable station. In our opinion it would be
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highly inexpedient that the rank which they hold

in this country should be lowered.

It will therefore be necessary to provide for the

remuneration of solicitors in a different manner.

Their fees for actual services should be higher than

they are at present, and perhaps some mode of re

gulating them, which now exists only with respect

to costs of actions and suits, might be beneficially

introduced. -

This subject requires great consideration, and

due attention to the suggestions which may be ob

tained from the leading members of that part of the

profession.

We would, however, observe, that the diminution

of the profits of solicitors from the present sources,

will not be felt for a considerable time, and that

afterwards it will be gradual,” pp. 101-102.

We may hereafter advert to the evidence

taken under the Commission on this subject.

Clerks to the Committees of Vestry not to

be employed as Solicitors.

In a Bill brought in by Mr. Hobhouse,

bearing the date of July i, 1830, “for the

regulating of parish rates and vestries, and for

lighting and watching, cleansing, paving, and

watering, towns in England and Wales,” there

is the following clause at page 14:

“And be it further enacted, that any com

mittee of vestry, appointed under this Act, be

empowered to appoint a committee clerk or

clerks, with such salary or salaries as may be

determined by the said committee, and to be

paid out of some one of the rates levied for

parochial purposes; and that the said com

mittee clerk, or one of such committee clerks,

or, in case of sudden and serious illness, some

one appointed by the committee to act as

clerk, do sign the minutes of the proceedings

of all vestry meetings, and also all notices,

orders, or other documents, prepared or pub

lished by the said committee of vestry: pro

vided always, that in no instance whatever the

person holding the office of committee clerk

shall be clerk to the imagistrates having juris

diction in the parish so adopting this Act,

nor shall be employed as solicitor or law agent

in the prosecution or defence of any suit, or

in carrying into effect any of the provisions of
this Act. -

Private Bills in Parliament,

The House of Commons has determined

not to receive any petition for private bills

after Friday, the 25th day | February next,

nor to permit any private bill to be read the
first time after Monday, the 21st day of March,

nor any report to be received of such private

bill, after Monday, the 9th May next.

Administration of Justice.

A bill is to be brought in to amend the 1st

Will. IV. c. 70, so far as relates to the Essoign

and general return days of each term, and to

substitute other provisions in lieu, and to de
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clare the law with regard to the duration of the

terms in certain cases.

Chancery Reform.

Mr. Spence has given notice of his intention

to move to simplify the practice of the Court

of Chancery, and to reduce it to a known and

certain system; to alter the form, and simplify

the mode of issuing process in the Court of

Chancery ; to facilitate the taking of answers

and pleas, particularly in country causes, and

the swearing of affidavits; to provide for the

more effectual taking of evidence in the Court

of Chancery ; to abolish unnecessary recitals

in decrees and orders, and to provide for the

due and expeditious drawing up of decrees

and orders. To provide for the despatch of

business in the master’s office ; to establish

distinct officers for taking accounts; to provide

for abolishing the public office ; to provide for

the master's sitting in public in certain cases,

and to enable them to determine various inter

locutory matters; to abolish proceedings by

hourly warrants; to abolish copy money; to

abolish unnecessary recitals in reports; to di

minish the expense of proceedings in the mas

ter's offices, and to increase the despatch of bu

siness there. To enable the Lord Chancellor

to appoint a broker of the court of Chancery,

and to regulate the salary of the Accountant

general. To abolise the equity jurisdiction of

the court of Exchequer, and to constitute the

Chief Baron a judge of the court of Chancery,

and to provide for the removal of the offices of

the court of Exchequer to the court of Chan

cery. To assimilate the duties of all the

judges of the court of Chancery, and to pro

vide for the despatch of business in their differ

ent courts. . To constitute from the judges of

the court of Chancery a court of Appeal for

the court of Chancery ; to provide for the

keeping of the records of all proceedings in

the court of Chancery in one certain place.
-

Writs to the County Palatine of Chester.

All writs should be now directed imme

diately to the sheriff, as in other counties, and

not to the chamberlain. If the writ be ad

dressed to the latter, the under sheriff will be

obliged to return it for alteration and re

sealing.

The Act, however, does not affect the coun

ties palatine of Lancaster or Durham in this

respect, and therefore the direction of writs to

those counties will remain the same.

Proctor's Fees,

By the 11th Geo IV. c. 20, laws relating to

the pay of the Royal Navy, are amended

and consolidated. By some error in ar

ranging the table of fees on granting ad

ministration, the higher class of fees are

made payable when the deceased person is

a common Seaman or mariner, and the lower

class, where he is a warrant or petty officer in

the navy, or a non-commissioned officer of ma

rines. Wide Dowling's Statutes, pp. 117, 119.
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MISCELLANEA.

The FAMILY OF Mi LTON.

It is the privilege of genius to confer an interest

upon all who can claim kindred with its possessors.

In this view the relatives of Milton become objects

of literary curiosity, and as two of them followed

the profession of the law, they have thus an especial

right to a brief notice in our pages.

John Milton, the father of the great poet, was the

son of the deputy ranger of the forest of Shotover,

near Halton, in Oxfordshire. He was intended for

a scholar, and placed by his father at Christchurch,

in the university of Oxford; but religious differences

frustrated this design. The elder Milton was a

rigid catholic, the younger was warmly attached to

the doctrines of the reformation. In consequence

of this attachment, he was disinherited by his

father, and compelled to quit the university. The

disinherited student exchanged literature for law,

and adopted the profession of a scrivener, which he

exercised at the sign of the Spread Eagle (the family

crest) in Bread street. He was distinguished, it is

said, by prudence and integrity, and his labours

were rewarded with success. He acquired a com

petent fortune, and retired to Horton, near Coln

brook in Buckinghamshire. His favourite recreation

was music, in which he was eminently skilled, and

some of the airs to which the psalms are still sung

in our churches were composed by him.

Christopher Milton, his second son, and the poet's

younger brother, was a member of the Inner

Temple, of which society he became a Bencher.

His political principles were completely opposite to

those of his brother, and, during the civil wars, he

became obnoxious to the Parliament, by opposing

their interests in the town of Reading, where he re

sided. On that town being taken by the Parlia

mentary forces, he quitted his house, and followed

the royal army. At the conclusion of the war, he

succeeded, through the interest of his brother, in

making his peace with the ruling powers, and re

sumed the exercise of his profession. He obtained

no preferment during the reign of Charles II, but,

soon after the accession of James, being specially

recommended to that sovereign “for his known in

tegrity, and ability in the law,” he was knighted,

and made one of the barons of the Exchequer. He

was in a short time removed to the Common Pleas,

but ill health compelled him to resign, and he

retired (says Edward Phillips) to a life of study

and devotion. He passed his latter years at Ips

wich. Toland represents him as of “a superstitious

nature, and a man of no parts or ability;” but

Phillips, who was likely both to know him better,

and to judge of him more fairly, not only gives him

credit for ability and learning, but declares him to

have been “a person of a modest quiet temper, pre

ferring justice and virtue before all worldly pleasure

or grandeur.” Sir Christopher Milton was married,

and left several children, one of whom, Thomas

Milton, was Secondary of the crown office in chan

cery. —Edward Phillips— Toland—Birch—Newton

-Hayley.

Miscellamea.

Good frt idA. Y.

Lord Mansfield having expressed his intention of

proceeding with certain business on the Friday

following, was reminded by Sergeant Davy, that it

would be Good Friday. “Never mind,” said the

judge, “the better day, the better deed.” “Your

lordship will do as you please,” said Davy, “but,

if you do sit on that day, I believe you'll be the first

judge who did business on Good Friday since

Pontius Pilate.—European Mag. May, 1793, and

May, 1798.

cAution to IN ForM ERs.

By 52 Geo. III. c. 146, s. 14, the punishment of

transportation for the term of fourteen years was

substituted instead of a pecuniary penalty for mak

ing false entries in parish register books; but the

clause directing the division of the pecuniary pe

malty was re-inserted by mistake, so that, as the

Act now stands, one half of the penalty is to go

to the informer, and the other half to the poor of the

parish, that is, seven year's transportation each 1 We

caution Mr. Johnson, and others, against informing

under this Act.

soLILoqu Y on LAW REFORM.

A code, or not a code—that is the question 1

Whether ’tis better in the law to suffer

The flaws and defects of numerous practiques,

Or to take arms against a sea of troubles,

And by revising, end them To prune, to change,

No more—and by a code to say we end

Abuses, and the thousand natural pests

That law is heir to ; ’tis a consummation

Devoutly to be wished.—To prune, to change,

To change, perhaps destRoy ay, there's the rub,

For in that sleep of law what ills may come,

When we have shuffled off the dreadful plague

Must give us pause. There's the respect

That makes precedents of so long life,

For who would bear the whips and smarts of law,

The high judge's frown, the lawyer's charges,

The pangs of satisfying debts, the law's delay,

The insolence of sheriffs, and the spurns

That patient merit of the policeman takes,

When he himself might his quietus make

With a bare reform? Who would judges pay,

To groan and sweat under a weary life,

But that the dread of something after change,

(Those undiscovered evils from whose ruin

No government returns) puzzles the will,

And makes us rather bear those ills we have,

Than fly to others we know not of.

Thus wisdom does make cowards of us all,

And thus the native hue of resolution

Is sicklied o'er with the pale cast of thought,

And enterprizes of great pith and moment,

With this regard their currents turn away,

And lose the name of action.

Angell's United States Law Intelligencer

and Review, for July, 1830.

LONDON:

PRINTED BY J. AND c. ADLARD, BARTHolomiEw closk.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
HoRAt.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” Bacon.

RECENT STATUTES.

the New trustees Act, 1 Gul. IV. c. 60. [Royal

assent 23d July, 1830.]

The law concerning trustees is of such general

interest, as well to unprofessional as to pro

fessional persons, that we are anxious to lay

before our readers a statement of the Act

passed last session, (1 Will. IV. c. 60,) by

which the whole statute law on this subject

is consolidated and amended. Few persons

pass through their lives without being concern

ed either as trustees or as cestuis que trust; as

having either the management of trust pro

lº. or being interested in its management.

a shall, therefore, shortly mention the

principal changes affected by this Act, and we

refer the reader for further particulars to its

analysis, which will follow our observations.

Trustees may become lunatic, may go out

of the kingdom, may be unwilling to act, or

may become otherwise disqualified, and in all

these cases it will be necessary to appoint other

trustees. Now, as our professional readers

well know, powers to appoint new trustees

under these circumstances, are generally in

serted in the deed or will by which the proper

ty is limited or settled. But where there are no

such powers, an application, under the present

Act, may be made to the court of Chancery

by petition, to appoint new trustees or a new

trustee. A mortgage may have been made,

the mortgagor may have paid back the mort

age inoney, but the mortgagee may have

ied, and the estate may be vested in his heir,

an infant or lunatic, who is incapable of

making a conveyance; but under this Act, the

court of Chancery may order the committee

of the lunatic or the infant, to convey the

estate to the mortgagor; or, if the trustee

has not been regularly found a lunatic, the

Court may direct a proper person to convey

the estate.

It frequently happens that a person con

tracts to sell an estate to another, but dies

before he has executed a conveyance of it;

in this case, equity considers the estate as the

Property of the person to whom it was con

tracted to be sold; but it has been held, that

the former Trustee Acts did not extend to this

Species of trusts, which are called constructive

trusts, Ex-parte Vernon, 2 P. Wms. 549, ex

NO. iv.

parte Janaway, 7 Pri. 679, Sug. Wend. 182;

but, by the present Act, the heir of the

vendor of the estate in such cases is declared

to be a trustee within the Act, and a petition

therefore may be presented to enforce a con

veyance of the estate from him to the pur

chaser.

We now present our readers, with an

analysis of the Act. Where the clauses are

mere re-enactments of former sections, we

have pointed it out, distinguishing the new

portions by printing them in italics.

The Act is entituled, “An Act for amending the

Laws respecting Conveyances, and Transfer of Estates

and Funds wested in Trustees and Mortgagees, and for

enabling Courts of Equity to give effect to their Decrees

and Orders in certain Cases ''

By the first section, all the former Acts on the

subject are repealed, “except so far as the same

relate to stock belonging beneficially to infants or

lunatics, and also except as to such proceedings of

any description, under the same Acts respectively,

assball have been commenced before the passing of

this Act, (23d July, 1830,) and which may be pro

ceeded in according to the provisions of the said

recited Acts respectively, or according to the provi

sions of this Act, as shall be thought expedient.”

By the second section, rules are laid down for the

interpretation of the Act, which tend greatly to

shorten its provisions: certain general words are

used throughout the Act, which are to be under

stood to apply to all matters and things of the same

class, “that is to say, those relating to land, to any

manor, messuage, tenement, hereditament, or real

property, of whatever tenure, and to property ºf

every description transferrable otherwise than in books

kept by any company or society, or any share thereofor

interest therein; those relating to stock, to any fund,

annuity, or security, transferable in books kept by

any company or society established or to be esta

blished, or to any money payable for the discharge

or redemption thereof, or any share or interest

therein; those relating to dividends, to interest or

other annual produce; those relating to a convey

ance, to any fine, recovery, release, surrender, as

signment, or other assurance, including all acts,

deeds, and things, necessary for making and perfect

ing the same; those relating to a transfer, to any

assignment, payment, or other disposition; those

relating to a lunatic, to any idiot or person of un

sound mind or incapable of managing his affairs;
those relating to an heir, to any devisee or other

real representative by the common law or by custom

or otherwise, and those relating to an executor, to

any administrator or other personal* ;
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unless there be something in the subject or context

repugnant to such construction; and whenever this

Act, in describing or referring to any trustee or

other person, or any trust, land, conveyance, matter,

or thing, uses the word importing the singular num

ber or the masculine gender only, the same shall be

understood to include and shall be applied to seve

ral persons as well as one person, and females, as

well as males, and bodies corporate as well as indi

viduals, and several trust lands, stock, conveyance,

matters, or things respectively, as well as one trust,

land, stock, conveyance, matter, or thing respec

tively, unless there be something in the subject or

context repugnant to such construction.” (A doubt

has already arisen in this section on the words in

italics, whether the Act is applicable to a sum of

money charged on lands; the better opinion seems to

be, that it is within the Act.)

Sec. 3 enacts, that where any person seised or

possessed of any land upon any trust or by way of

mortgage shall be lunatic, it shall be lawful for the

committee of his estate, by the direction of the lord

chancellor, to convey such land, to such person, and

in such manner, as the said lord chancellor shall

think proper. (Corresponds with 6 Geo. IV. c.

74, s. 3.)

Sec. 4 enacts, that where any stock shall be

standing in the name of any person who shall be a

lunatic, as a trustee or executor, alone or jointly

with any other person, or shall continue to be standing

in the name of a deceased person whose executor shall

be lunatic, or shall be otherwise vested in, or trans

ferrable by any person who shall be lunatic, for the

benefit of some other person, it shall be lawful for the

lord chancellor, intrusted as aforesaid, to direct the

committee to transfer such stock into the name of such

person and in such manner as the said lord chancel

lor shall think proper, and also to order such person

to receive and pay over or join in receiving and pay

ing over the dividends of such stock in such manner

as the said lord chancellor shall direct. (Corres

ponds with 6 Geo. IV. c. 74, s. 4, with the ex

ception of the words in italic.)

Sec. 5 enacts, that where any such person as

aforesaid being lunatic shall not have been found

such by inquisition, it shall be lawful for the lord

chancellor to direct any person to convey or join in

conveying such land, or to transfer orjoin in transfer.

ring such stock and receive and pay over the dividends

thereof, as herein-before is mentioned; but where any

sum of money shall be payable to such lunatic, no such

last-mentioned order shall be made if such sum of

money shall exceed seven hundred pounds. (Corres.

ponds with the 6 Geo. IV. c. 74, s. 6, with the ex

ception of the words in italic.)

Sec. 6 enacts, that where any person seised or

possessed of any land upon any trust or by way

of mortgage shall be under the age of twenty-one

years, it shall be lawful for such infant, by the

direction of the court of Chancery, to convey the

same to such person and in such manner as the said

: shall think proper. (Same as 6 Geo. IV. c. 74,
s, 2.

Sec. 7 extends the provisions of the Act to infant

trustees and mortgagees of the duchy of Lancaster,

or the counties palatine of Chester, Lancaster, and

Durham respectively, or the principality of Wales.

(See 6 Geo. IV. c. 74, s. 2.)

Sec. 8 enacts, that where any person seised of any

land upon any trust shall be out of the jurisdiction

of or not amenable to the process of the court of

Chancery, or it shall be uncertain, where there were

several trustees, which of them was the survivor, or it

shall be uncertain whether the trustee last known to

have been seised as aforesaid be living or dead, or, if
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his heir;

known to be dead, it shall not be known who is heir of

or if any trustee seised as aforesaid, or theconvey

any such trustee, shall neglect or refuse to at after

such land for the space of twenty-eight days me itave

a proper deed for making such conveyance shall

been tendered for his erecution by, or by an agent duly

authorized by, any person entitled to require the same ;

then it shall be lawful for the said court of Chancery

to direct a person in the place of the trustee or heir,

to convey such land to such person and in such man

ner as the said court shall think proper. (Corres

ponds with 6 Geo. IV. c. 74, s. 5.)

Sec. 9 enacts, that where any person possessed of

any land for any term of years upon any trust shall

be out of the jurisdiction of or not amenable to the

process of the court of Chancery, or it shall be uncer

tain whether the trustee last known to have been

possessed as aforesaid be living or dead; or if any

trustee possessed as aforesaid, or the executor of any

such trustee, shall neglect or refuse to assign or sur

render such land for the space of twenty-eight days

next after a proper deed for making such assignment

or surrender shall have been tendered for his execution

by, or by an agent duly authorized by, any person

entitled to require the same; then it shall be lawful

for the said court of Chancery to direct any person

whom such court may think proper to appoint for

that purpose, in the place of the trustee or executor,

to assign or surrender such land to such person and

in such manner as the court shall think proper.

(Corresponds with 6 Geo. IV. c. 74, s. 5.)

Sec. 10 enacts, that where any person in whose

name, as a trustee or erecutor, (either alone or to

gether with the name of any other person,) or in the

name of whose testator, (whether as a trustee or benefi

cially,) any stock shall be standing, or any other per

son who shall otherwise have power to transfer or join

with any other person in transferring any stock to which

some other person shall be beneficially entitled, shall be

out of the jurisdiction of or not amenable to the

process of the court of Chancery, or it shall be

uncertain whether such person be living or dead; or

if any such trustee or executor or other person shall

neglect or refuse to transfer such stock, or receive

and pay over the dividends thereof, to the person

entitled thereto or to any part thereof respectively,

or as he shall direct, for the space of thirty-one days

next after a request in writing, then it shall be lawful

for the court of Chancery to direct such person as the

said court shall think proper to appoint for that pur

pose, in the place of such trustee or executor or

other person, to transfer such stock to or into the

name of such person and in such manner as such

court shall direct, and also to order any person

appointed as aforesaid to receive and pay over or

join in receiving and paying over the dividends

of such stock in such manner as the said court

shall direct. (Corresponds with 6 Geo. IV. c.

74, s. 7.)

Sec. 9 enacts, that every direction to be made in

pursuance of this Act by the lord chancellor, shall

be signified by an order upon petition in the lunacy

or matter, of the person or some or one of the persons

beneficially entitled to the land, or stock, to be

conveyed, transferred, or paid ; and if the same

shall relate to a conveyance in order to vest any

land or stock in a new trustee, then upon the petition

either of the trustee in whom the same shall be

proposed to be vested, or of any person having an

interest therein; and if the same shall relate to the

conveyance of an estate in mortgage, then upon the

petition of the person entitled to the equity of

redemption thereof, or of the person entitled to the

monies thereby secured, or the guardian or committee
of the person entitled to such monies, if an infant
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or lunatic. (Corresponds with the 6 Geo. IV.

c. 74, s. 8.)

By sec. 12, the lord chancellor in cases of donbt

may order a bill to be filed to establish the rights of

the parties.

Sec. 13 enacts that any committee, infant, or

other person, directed, by virtue of this act, to make

any conveyance or transfer, shall be compelled to

make the same in like manner as trustees of full age,

and of sane mind. (6 Geo. IV. c. 74, 8, 9.)

Sec. 14 enacts that, where the person to whom

any money shall be payable, towards the redemp

tion of any mortgage, of which a release shall be

obtained under this act, shall be an infant, it shall

be lawful for the person by whom such money shall

be payable, to pay the same into the bank of

England, to the credit of such infant, to be invested

in the public funds. (See 6 Geo. IV. c. 74, 8, 16.)

Sec. 15 enacts that every person shall be a trustee

within the meaning of this act, notwithstanding he

inny have some beneficial estate or interest in the

same subject, or may have some duty as trustee to

perform, but the court shall have power to order a

bill to be filed to establish the rights of the parties.

(See 6 Geo. IV. c. 74, s. 10.)

Sec. 16 enacts, that where any land shall have

been contracted to be sold, and the vendor shall

have departed this life, either having received the

purchase money for the same, or some part thereof,

or not having received any part thereof, and a spe

cific performance of such contract shall have been

decreed by the court of Chancery in the lifetime of

such vendor, or after his decease, and where one

person shall have purchased an estate in the name

of another, but the nominal purchaser shall, on the

face of conveyance, appear to be the real purchaser,

and there shall be no declaration of trust from him,

and a decree of the said court, either before or after

the death of such nominal purchaser, shall have de

clared such nominal purchaser to be a trustee for

the real purchaser, then the heir of such vendor, or

such nominated purchaser, or his heir, in whom the

premises shall be vested, shall be, and be deemed

to be a trustee for the purchaser within the meaning

of this Act. (By this and the four next sections, the

Principal novelty in the Act is effected; that of ex

tending it to constructive trusts, to which it was de

termined, the former acts did not apply. See

Sug. Vend. 182, 8th ed.)

Sec. 17 enacts, that where any land shall have

been contracted to be sold, and the vendor shall

have departed this life, having devised the same in

settlement so as to be vested in any person for life,

or other limited interest, with any remainder which

may not be vested, or may be vested in some person

from whom a conveyance of the same cannot be ob

tained, or by way of executory devise, and a spe

cific performance of such contract, shall have been

decreed by the court of Chancery, it shall be lawful

for the court to direct any such tenant for life, or

other person having a limited interest, or the first

executory devisee thereof, to convey the fee-simple

to the purchaser.

Sec. 18 enacts, that the several provisions herein

before contained shall extend to every other case of

* cºnstructive trust, or trust arising or resulting by

implication of law; but in every such case where

the alleged trustee has or claims a beneficial interest

adversely to the party seeking a conveyance or

transfer, no order shall be made for the execution

** conveyance or transfer by such alleged trus

ºë, until after it has been declared by the court of

Chancery, in a suit regularly instituted in such

“ourt, that such person is a trustee for the person so

*eking a conveyance or transfer; but this act shall
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not extend to cases upon partition, or cases arising

out of the doctrine of election in equity, or to a ven

dor, except in any case hereinbefore expressly pro

vided for.

Sec. 19 enacts, that where any femme covert would

be a trustee, mortgagee, heir, or executor, within

the provision of this act, if she were an infant or

lunatic, or out of the jurisdiction or not amenable to

the process of the court of Chancery or Exchequer,

or had refused or neglected as aforesaid to execute

or make such conveyance, transfer, receipt, or pay

ment, as hereinbefore is mentioned, and the concur

rence of her husband shall be necessary in any

conveyance, transfer, or payment, which ought to

be made or executed by her as such trustee,

mortgagee, heir, or executor, then and in any such

case such husband, whether under any disability or

not, shall be and be deemed to be a trustee within

the meaning of this Act.

Sec. 20 enacts, that the provisions hereinbefore

contained for obtaining conveyances from any per

son being lunatic shall extend to and include all

persons being lunatic who, by force of any law for

payment of debts out of real estate, would or here

after may be compellable to convey any land if

of sound mind.

Sec. 21 enacts, that the provisions hereinbefore

contained shall extend to all cases of petitions in

which the lord chancellor is by law authorized and

empowered to grant relief and make summary

orders without suit, either in matters of charity, or

relative to or for the better security, or for the ap

plication of the funds thereof, or in matters relative

to any benefit or friendly societies, or for the better

security, or for the application of the funds thereof.

(See 6 G. IV. c. 74, s. 11.) (This and the two

next sections are new. They are very useful

provisions, and will be of much practical im

portance.)

Sec. 22, reciting that cases may occur, upon ap

plications by petition under this act for a conveyance

or transfer, where the recent creation or declaration

of the trust or other circumstances may render it

safe and expedient for the lord chancellor to direct,

by an order upon such petition, a conveyance or

transfer to be made to a new trustee or trustees,

without compelling the parties seeking such ap

pointments to file a bill for that purpose, although

there is no power in any deed or instrument creating

or declaring the trusts of such lands or stock to ap

point new trustees; it is enacted, that in any such

case it shall be lawful for the lord chancellor to ap

point any person to be a new trustee, by an order to

be made on a petition to be presented for a convey

ance or transfer under this act, after hearing all such

parties as the said court shall think necessary ; and

thereupon a conveyance or transfer shall and may

be made and executed, according to the provisions

hereinbefore contained, so as to vest such land or

stock in such new trustee, either alone or jointly

with any surviving or continuing trustee, as

effectually, and in the same manner as if such new

trustee had been appointed under a power in any in

strument creating or declaring the trusts of such

land or stock, or in a suit regularly instituted.

Sec. 23 enacts, that where all the persons in whom

any lands may have been vested in trust for any

charity shall be dead, it shall be lawful for the court.

of Chancery, on the petition of the persons or body

administering such charity, to direct any master or
other officer of the said court to cause two successive

advertisements to be inserted in the London Gazette,

and in one or more of the newspapers circulated in

the county, city, or place where such land shall be

situated, giving notice that the representative of the
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last surviving trustee do within twenty-eight days

appear or give notice of his title to such master

or other officer, and prove his pedigree or other

title as trustee; and if no person shall appear

to give such notice within such twenty-eight

days, or the person who may appear or give

such notice, shall not, within thirty-one days

after such appearance or notice, prove his title

to the satisfaction of such master or other officer,

then and in such case it shall be lawful for the said

court to appoint any new trustees for such charity or

charitable public purpose; and such land may be

conveyed to such new trustees by any person whom

the said court respectively may direct for that pur

pose, by virtue of the provisions in this act, without

the necessity of any decree.

Sec. 24 enacts, that where in any suit commenced

or to be commenced in the court of Chancery, it

shall be made to appear to the court by affidavit that

diligent search and inquiry has been made after any

person made a defendant who is only a trustee, to

serve him with the process of the court, and that he

cannot be found, it shall be lawful for the said court

to hear and determine such cause, and to make such

absolute decree therein against every person who

shall appear to them to be only a trustee, and not

otherwise concerned in interest in the matter in

question, in such manner as if such trustee had been

duly served with the process of the court, and had

appeared and filed his answer thereto, and had also

appeared by his counsel and clerk at the hearing of

such cause: provided always, that no such decree

shall bind any person against whom the same shall

be made without service of process upon him as

aforesaid, his heirs, executors, or administrators,

for or in respect of any estate, right, or interest

which such person shall have at the time of making

such decree, for his own use or benefit, or otherwise

than as a trustee as aforesaid.

Sec. 25 enacts, that the lord chancellor may order

the costs relating to the petitions, conveyances, and

transfers, to be made in pursuance of this Act, to

be paid from the land or stock, or the rents or divi

dends, in respect of which the same respectively

shall be made. (Corresponds with the 6 Geo. IV.

c. 74, s. 17.)

Sec. 26 enacts, that the powers given by this Act

to the lord chancellor of Great Britain, shall extend

to all land and stock within any of the colonies

belonging to his majesty, except Scotland and Ireland.

Sec. 27 enacts, that the powers given by this Act

to the lord chancellor of Great Britain, shall be

exercised by the lord chancellor of Ireland, with

respect to all land and stock in Ireland.

Sec. 28, gives the powers of the lord chancellor

to the lord keeper and commissioners.

Sec. 29 enacts, that the powers given by this Act

to the court of Chancery in England, shall extend to

all land and stock within any of the colonies belong

ing to his majesty (except Scotland ;) and, (sec. 30,)

may be exercised by the court of Exchequer.

Sec. 31 enacts that powers given to courts in Eng

land may be exercised by the same courts in Ireland.

Sec. 32 enacts that in all cases in which orders

shall be made, in pursuance of this Act, for the

transfer of stock, the person to be named in such

order for making such transfer, shall either be the

committee of the estate of the person being lunatic in

whose place such transfer shall be made, or a co

trustee or co-executor of the person in whose place such

person shall be directed to trumsfer, or some officer of

the company or society in whose books the same

respectively shall be directed to be made. (See 6,

Geo. IV. c. 74, s. 15.)

Sec. 33 enacts, that this Act shall be declared

New Bills ºn Parliament.

to be a full and complete indemnity and discharge

to the governor and company of the Bank of Eng

land, and all other companies and societies, for all

acts done pursuant thereto. (Corresponds with

the 6 Geo. IV. c. 74, s. 16.)

NEW BILLS IN PARLIAMENT.

We continue the analysis of Lord Tenterden's

bills, the remaining three of which are as

follow :

1. To expedite the judgment and execution

in actions in the superior courts of law. The

power to complete the judgment consequent

upon a verdict, and immediately to enforce

execution, appears essential to the purposes

of justice, where the case is free from doubt.

The practice of waiting till the ensuing Term,

often a period of several months, is therefore

proposed to be abolished.

2. To enable the superior courts of law to

adjudicate adverse claims on persons holding

property in which they have no interest them

selves, but require the sanction of a competent

court to authorize their delivering it to either

party. These questions, hitherto, could only

be settled by a bill of interpleader in a court

of Equity, and in many cases a collateral issue

in a court of law.

3. The next measure is designed to improve

the proceedings in prohibition and writs of

mandamus.

An Analysis of a Bill, intituled, “An Act for the

more speedy Judgment and Execution in Actions

brought in his Majesty's Courts of Law at West

minster.”

This bill, ordered to be printed the 8th inst., recites

that the judgment and execution in actions brought

in his majesty's courts of law at Westminster, are

often delayed by reason of the interval between the

terms. It is therefore proposed to be enacted that

writs may be made returnable on any day in term or

vacation to be named therein, and the usual pro

ceedings to be had at the return thereof. That the

judge before whom any action shall be tried, may

certify before the end of the sittings or assize that

execution ought to issue forthwith ; or at some day

to be named in such certificate, and subject, or not,

to any condition or qualification, and in case of a

verdict for the plaintiff, then either for the whole or

for any part of the sum found by such verdict; in

which case judgment may be signed, and execution

issued according to the terms of the certificate. That

judgment may be vacated, execution stayed, and

new trial granted by the court. That no judgment

signed or execution issued on a cognovit signed after

declaration filed, shall be deemed within the pro

vision of 6 G. IV. c. 16.

-

An Analysis of a Bill, intituled, “An Act to enable

Courts of Law to give Relief against adverse Claims

made upon Persons having no Interest in the subject

of such Claims.”

This bill, also ordered to be printed the 8th inst.,

recites that it often happens that a person sued at law

for the recovery of money or goods wherein he has

no interest, and which are also claimed of him by

some third party, has no means of relieving him

self from such adverse claims but by a suit in Equity
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against the plaintiff and such third party, usually

called a bill of interpleader, which is attended with

expence and delay. It is therefore proposed to be

enacted that, upon application by a defendant in an

action of assumpsit, debt, detinue, or trover, stating

that the right in the subject matter is in a third

party, the court may order such third party to ap

pear and maintain or relinquish his claim, and in the

mean time stay proceedings in such action, and may

order such third party to make himself defendant in

the same or some other action, direct feigned issues,

order a special case to be stated, or, with the con

sent of the plaintiff and such third party, dispose of

the merits of their claims in a summary manner,

and make such orders therein as to costs and all

other matters as may appear to be just and reason

able. Plaintiff or third party dissatisfied may bring

writ of error. That such judgment and decision

be final. That if such third party shall not appear,

or shall neglect or refuse to comply with any

rule or order to be made after appearance, the

court may bar his claim against the original de

fendant. Costs to be in the discretion of the court.

That when any claim shall be made to any goods or

chattels taken in execution, the court may, upon ap

plication ofthe sheriffor other officer, call before them

as well the party issuing process as the party making

such claim, and thereupon exercise all the powers

given by the bill. Rules, orders, &c. made in pursu

ance of this Act, may be entered of record, and made

evidence; and every such rule or order so entered

shall have the force and effect of a judgment, except

only as to becoming a charge on any lands, &c. Costs,

to be paid within fifteen days after notice of the

taxation and amount. Disobedience to be deemed

a contempt ofcourt.

An Analysis of a Bill, intituled, “An Act to improve

the Proceedings in Prohibition and on Writs of

Mandamus.”

This bill, which was also ordered to be printed the

8th inst., recites that the filing a suggestion of record

on application for a writ of prohibition is produc

tive of unnecessary expense, and the allegation of

contempt in a declaration in prohibition filed before

writ issued is an unnecessary form; and it is

expedient to make some better provision for pay

ment of costs in cases of prohibition. It is therefore

proposed to be enacted, that applications for writs

of prohibitions may be made on affidavit only ; and,

in case the party applying shall be directed to de

clare in prohibition before writ issued, such declara

tion shall be expressed to be on behalf of such party

only, and not, as heretofore, on the behalf of the

party and of his majesty, and shall contain and set

forth in a concise manner so much only of the pro

ceeding in the court below as may be necessary to

shew the ground of the application, without alleg

ing the delivery of a writ or any contempt, and

shall conclude by praying that a writ of prohibition

may issue ; to which declaration the defendant may

demur or plead by way of traverse, and conclude

by praying a writ of consultation. That so much

of 2 and 3 Ed. VI. c. 13, as relates to prohibition,

may be repealed.

That the enactments of 9 Ann. c. 20, relating

to returns of writs of mandamus therein mention

ed, and the proceedings thereon, be extended

to all other writs of mandamus. That for the pro

tection of certain officers to whom writs of mandamus

are directed, the court may call not only upon the

person to whom such writ may be required to issue,

but also upon every other person interested, to show
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cause against it, and upon the appearance of such

person, or in default of appearance, may exer

cise all such powers, and make all such rules

and orders, applicable to the case, as are or

may be given by any Act passed or to be passed

during this present session of parliament for giving

relief against adverse claims made upon persons

having no interest in the subject of such claims.

Return to be made and issues joined in the name of

the person to whom such, writ shall be directed,

unless the court shall think fit to direct that they

be made and joined on the behalf of other person

mentioned in the rules; and in that case such other

person shall be permitted to frame the return, and

to conduct the subsequent proceedings, at his own

expence; and if any judgment shall be given for

or against the party suing such writ, such judgment

shall be given against or for the person on whose

behalf the return shall be expressed to be made.

Proceedings not to abate by removal of officer.

Costs to be in the discretion of the court.

ON THE STUDY OF THE LAWS OF

REAL PROPERTY.

IN our last number (a) we made some obser

vations on the importance of the study of the

law, more particularly that part of it termed

conveyancing. We showed that a minute ac

quaintance with this branch of the law is es

sential to the practitioner, and that some

knowledge of it is advantageous to every man

who inherits, purchases, or alienates property.

That the student might not be deterred by

the appearance of insuperable difficulty, we

displayed the means, which modern science

has provided for facilitating his progress; and

to enable him to use those means beneficially,

we pointed out a course of study founded on

practical experience. In bringing forward

our own plan we adverted to others which

have been laid down at different times by

persons eminent for legal learning. These

we now present to our readers, and we trust

that they will be perused with interest. They

exhibit the various opinions which have pre

vailed at different periods of our history, of the

steps to be taken to insure a knowledge of

the subject; and we give them the more rea

dily, as we differ from most of them, and wish,

at the same time, to afford the student the

fullest information.

Lord HALe’s advice is as follows. See

Pref. Roll. Abr. 1 t is of a more general de

scription than the remarks we have given.

“Touching the method of the study of the

common law I shall say thus much. . It is

necessary for the student to observe methodin

his reading and study; for, though his memory

be ever so good, he will never be able to retain

all, or even the greatest part, of what he readsto
the end of seven years, or even a much shorter

time, without the assistance of use or method:
Yea, what he has read seven years since, will

without that help appear new to him as if he

had never read it: this method may be varied

(a) Practical Dissertation on Conveyancing,

No. 1, p. 33.
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according to fancy. I shall therefore pro

pound that which, by some experience, has

been found useful ; and it is this. 1st. It is

proper for a student to spend about two or

three years in the diligent reading of Little

ton, Perkins, Doctor and Student, Fitzher

bert, and especially my Lord Coke's Com

mentary, and possibly his reports; this

will fit him for exercise, and enable him

to improve himself by conversation and dis

course with others, and to attend the courts

of Westminster. After two or three years

thus spent, let him get a large commonplace

book, and divide it into alphabetical titles,

which he will easily gather by observing the

titles of Brooks’ Abridgment: or of this book

(Roll. Abridg.) Afterwards (among the year

books) he may read Edward III., the second

part of Henry VI. Edward IV. Henry VII.

and so down to Plowden, Dyer, and Coke's

Reports, the second time.

“What he gathers in his course of read

ing, let him enter (in the abstract) under the

proper titles, in his commonplace book.”

The advice of Chief Justice REEve is as

follows:

“First read Wood's Institutes in a cursory

manner, to understand the general divisions of

the law, and obtain precise ideas of the terms

used in it, for such terms as Wood does not

explain, “Les Termes de la Ley' should be

consulted, and for the more full and mo

dern explanation, Jacob’s Dictionary; but

the authority of this last must not be too im

plicitly relied on. To understand Wood's

Chapter of Conveyancing, call in some prac

titioners, or consult Bohun's Institut. Legalis,

or Jacob's Attorney’s Companion.

“This done, read Littleton’s Tenures, with

out notes, consider it well, and abridge such

parts as the books inform you are now law.

Thus armed, venture upon Coke's Comment

on Littleton, which, being well understood,

the whole is conquered, and without it a sound

common lawyer can never be made; to this

all the faculties of the mind must be applied

with the heartiest attention; it will not be

found very difficult, with the preparation

already prescribed; abridge it throughout,

and see Hawkins' Abridgment, which will

afford much light to my lord Coke.

“This finished, I would recommend a second

careful review of Wood’s Institutes, in order

to digest the several heads of the law for the

help of memory, and consult the refer

ences, &c.

“. During the second stage of study, many

books may be brought in for variety, which

will be very useful, and not interrupt the main

scheme, as Doctor and Student, Noy's

Maxims, Office of Executors, Hale's History

of the Common Law, and Rolle’s Abridg

ment. It will about this time, and not much

sooner, be proper to give diligent attendance

on the courts of Westminster, and to begin

reading in order the several reports, which

must be read and commonplaced as you will

find best by considering the nature of the

study.

On the Study of the Law.

“My whole scheme, withont naming the

books, is this:

“1st. Obtain precise ideas of the terms or

general meaning of the law.

“2d. Learn the general ideas of the terms,

and general meanings of the law.

“3d. From some authentic system, collect

the great leading points of the law in their

natural order, as the first heads and divisions

of your future inquiry.

“4th. Collect the several particular points

as they occur, and range them under their

generals, and as you find you can best digest

them.

“And, whereas law must be considered in a

twofold light:

“lst. As a rule of action.

“2d. As the art of procuring redress.

“When this rule is violated, the study in each

of them inay be easily regulated by the fore

going method, and the books so recommended

will so carry on the joint work, that with this

course, so finished, the student may pursue

each branch of either to its utmost extent, or

return to the centre of his general knowledge

without confusion, which is the only way

of rendering things easy to the memory.”

The course of reading recommended by the

celebrated Mr. DUNNING was as follows:

Hume's History of England, particularly ob

serving the rise, progress, and declension of

the feudal system; minutely attend to the

Saxon government that preceded it, and dwell

on the reigns of Edward I. Henry VI. Henry

VII., Henry VIII., James I., Charles I.,

Charles II., and James II. Blackstone's

Commentaries,—on the second reading turn to

the references; Wright's Treatise on Te

nures; Coke on Littleton, especially every

word of Fee Simple, Fee Tail, and Tenant

in Tail ; Coke's Institutes, more particularly

the 2d of Sergeant Hawkins’ Compendium;

Coke's Reports; Plowden's Commentaries;

Bacon's Abridgment, and First Principles of

Equity; Piggott on Recoveries; Reports of

Croke, Burrows, Raymond, Saunders, Strange,

and P. Williams; Paley's Maxims, and Lord

Bacon's Elements of the Common Law.

Mr. CHITTY's advice in a lecture, delivered

December 14, 1813, in Lincoln's Inn Hall, is

as follows: -

“The student must labour to acquire a re

gular established system of legal knowledge,

and not depend on accidental fragments and

scraps. The study of the law is much less

complex and difficult than has been repre

sented. It will be proper to employ as much as

ten hours daily in study, but of these, six hours

are sufficient for law; the remaining four must

be usefully employed in general study, as it

will promote habits of regular application. But

the student must not flag, or become irregular

in this course of study. The vacation, in par

ticular, must be devoted to º: reserving

the Terms for acquiring practical knowledge.”

Mr. Chitty recommends common placing:

and refers to a method in North's Life of Lord

Keeper Guilbert, p. 20. The following are the

books he recommends:
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I. Preparatory Reading ; 1st, Blackstone's

Commentaries ; 2. Woodeson's Vinerian Lec

tures; 3. Sullivan's Lectures; 4. Eunomus; 5.

Brown's Civil Law; 6. Hale's History of the

Common Law. II. Reading with a view to Prac

tise; 1. Butler's Nisi Prius; 2. Espinasse's

Nisi Prius; 3. Selwyn's ditto; N. B. read

Butler's Nisi Prius, and the same heads in Es

pinasse and Selwyn's concurrently, and after

reading all the heads in Butler, with those in

Espinasse and Selwyn, read the remaining

heads in the latter work. l II. Then proceed

to particular branches of the law, as Rights of

Persons, Holt, Starkie, and George, on Slan

der: information on other heads by retracing

Blackstone's Commentaries, 119 to 143:

Buller's Nisi Prius, 3 to 24, and Selwyn's

Nisi Prius, titles, Assault, Imprisonment, and

Adultery; and read the appropriate titles in

Bacon's Abridgment and Comyn's Digest.

II. Personal Property and Commercial Law;

1. Blackstone's Commentaries, from chap. 23

to the end ; 2. Powell’s Law of Contracts;

2. Newland on Contracts; 4. Roberts on

Statute of Frauds, 104 to 240; 5. Jones's Law

of Bailments; 6. Bayley on Bills of Exchequer;

7. Chitty on ditto ; 8. Abbot's Law on Ship

ping; 9. Park on Insurances; 10. Marshall on

ditto; 11. Chitty on Apprentices; 12. Watson

on Partnership; 13. Paley's Law of Principal

and Agent; 14. Whittaker on Stoppage in

Transitu and Liens; 15. Cullen's Bankrupt

Laws examined, with Cooke's and Montague's

Bankrupt Laws; 16. Kyd on Awards; 17.

Kyd on Corporations; i8. Toller's Laws of

Executors; 19. Roper on Legacies.

III. Real Property, and Landlord and Te

nant Law. 1. Blackstone's Commentaries,

2d vol. to the end of chap. 23; 2. Cruise's Di

gest; 3. Coke on Littleton, parts not obsolete;

4. Watkins on Copyholds; 5. Woodfall's Law

of Landlord and Tenant; 6. Roberts on Sta

tute of Frauds, 241 to 287; 7. Gilbert’s Dis

tresses, by Hunt; 8. Bradby on Distresses;

9. Sugden's Law of Vendors and Purchasers;

10. Sanders on Uses and Trusts; 11. Preston

on Estates, &c.; 12. Adams on Ejectment;

13. Runnington on ditto.

IV. Pleading. 1. Blackstone's Commenta

ties, vol. 3, ch. 8 to 21 ; 2. Summary of Plead

ing; 3. Lawes on ditto; Chitty on ditto; 5.

Saunders' Reports and Notes.

V. Evidence. 1. Peake's Law of Evidence;

2. Gilbert's ditto, old edit. ; Philipps's ditto.

VI. Practice of Common Law Courts. 1.

Crompton's Introduction; 2. Tidd's Practice

with the Forms; 3. Sellon and Impey, toge

ther with the Rules; 4. Gilbert's History of

the Court of Exchequer.

VII. Criminal and Poor Laws. 1. Retrace

4 Blackstone's Commentaries; 2. Hale's Pleas

of the Crown; 3. Hawkins, ditto; 4. East's

ditto; 5. Forster's Crown Law; 6. Hand's

Practice; 7. Introduction to Crown Circuit

Companion; 8. Nolan's Poor Laws, exami

ned with Bott.

VIII. Equity Law, Pleadings, and Practice.

!. Retrace 3 Blackstone's Commentaries, chap.

37; 2. Fonblanque's Treatise on Equity; 3.
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Mitford's Pleadings; 4. Newland's Chancery
Practice.

Mr. Butler’s advice is as follows: (see Re

miniscences, p. 60.)

“The student should begin by reading

Littleton’s Tenures with extreme attention,

abstaining from commentary, but perusing

Gilbert's Tenures. After this, Wright's Te.

nures, and Watkins' Treatise on Descents; and

then Littleton a second time, then a third time,

with Coke's Commentary; afterwards read

Sheppard's Touchstone, Preston’s edition.

Then the notes on feuds, uses, and trusts, in the

last edition of Coke upon Lyttleton; and then,

once more, Coke upon Lyttleton, and the notes

of the last edition. Then, with profound at

tention, Sander's Treatise on Uses and Trusts,

and Preston on Fines and Recoveries. Fearne's

Essay on Contingent Remainders, and Sugden
on Powers. Then Plowden's Commentaries

for Equity; the article ‘Chancery” in Comyn,

comparing it with P. Williams' Reports.

BIOGRAPHICAL SKETCH OF

MR. DUNNING.

The Right Honourable John Dunning, Lord

Ashburton, was the second son of an attorney

at Ashburton, where he was born, on the 18th

of October, 1731. When seven years old, he

was sent to the free grammar school of his na

tive place, where he made an astonishing pro

gress in the classics and mathematics. His me

mory was prodigious: it is said he would get by

heart, in the course of two hours, a book in

Homer, or in Virgil’s AEneid. It was a favo

rite amusement with him, to draw the diagrams

of Euclid's elements on the walls and ceiling of

the school room ; and, at an advanced period

of his life, he declared that he owed his fortune

to Euclid, and Sir Isaac Newton. On leaving

school he went into his father's office, and re

mained there till the age of nineteen. . It was

his father's intention that he should settle in his

own neighbourhood, and succeed to his prac

tice; but the son appears to have had a con

sciousness of possessing, powers, which would

enable him to play a distinguished part in a

much greater theatre than a country town.

According to some accounts he had great diffi

culty in prevailing upon his father to alter the

plan which he had formed for his son's future
life; but, at length, he obtained his consent to

go to London, on an allowance ofsf'100 a year,

to prosecute his studies, and set himself forward

in the great world. Others state that his father

was for many years steward to Sir Thomas

Clarke, master of the Rolls, who, having oc
casionally met young Dunning, was satisfied

of his superior abilities and attainments, and

recommended him to be sent to the Temple.

It is said that he was admitted as an attorney,

but not finding much success in that branch of

the profession, which mainly depends on pri

vate connexions, of which he, as a stranger in

the metropolis, had but very few, he directed

his attention to the bar. - - -

He had chambers up two pair of stairs, in

Pump court, where he lived almost wholly se
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cluded from the society of other young men,

partly from a natural shyness, which he with

difficulty threw off, and partly from his desire

to pursue his studies without the possibility of

interruption. It was his practice to rise early,

and apply himself to his books without inter

mission till late in the evening, seldom going

out to vary the scene, and never encouraging

visitors to call upon him. In the evening he

dined and supped in one meal at the Grecian,

he would then relax a little into conversation,

and prove by his wit, and his fund of intelli

gence, that he was capable of being a most so

cial and agreeable companion. There can,

however, be little doubt that his mode of life

was hurtful to his constitution, which was always

delicate, and that the want of suitable relaxation

was one of the causes of the indisposition under

which he frequently laboured during his short

life, which terminated in his fifty-second year.

His disinclination for society rendered him

rather negligent of his person, which was not

formed in nature's most elegant mould, and his

great modesty made him shrink from the

courts, so that he was three years at the bar

before he received 100 guineas. Fortunately

an opportunity was presented to him for gain

ins distinction by his pen.

n the year 1759 the authority of the French

in the East Indies, was overthrown by the

English, who thereby acquired an accession of

power and influence, which excited the jea

lousy of the Dutch. Some insults were offered

by them to the British flag, and many of our

vessels were seized and detained, contrary to

the treaties which then existed between the

two nations. Nevertheless, the Dutch trans

mitted complaints to their mother country

against the English, and especially against the

servants of the East India Company, as viola

tors of neutrality, and interrupters of Dutch

commerce. These complaints were formally

delivered in writing to Sir Joseph Yorke, the

British ambassador at the Hague, and were

communicated to the public in a pamphlet.

The English East-India Company required

some able writer to vindicate them from charges

which so deeply concerned their credit and

their interests; their chairman, Lawrence Sul

livan, was induced to intrust the important

task to Mr. Dunning. According to some

statements, this selection might be ascribed to

a private acquaintance that subsisted between

them; but, according to others, Mr. Sullivan

requested Mr. Hussey, a king's counsel, to

recommend to him some able man equal to the

occasion, and that gentleman pointed out Mr.

Dunning as a person eminently qualified. Mr.

Dunning produced a most ingenious and pow

erful vindication, entitled, “a Defence of the

United Company of Merchants trading to the

East Indies, . their Servants, (particularly

those at Bengal,) against Complaints of the

Dutch East-India Company,” 4to. 1762. It

was a master-piece of eloquent reasoning, too

searching and too nervous for their high migh

tinesses to resist ; it drew from them a conci

liatory answer, and led to the redress of griev

ances, of which the English had, in reality,
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most cause to complain. Both His Majesty's

government, and the East India Company were

highly delighted with this performance, and

the latter evinced their satisfaction in the sub

stantial form of a bank note for £500. This

was but an earnest of the profits which resulted

to him from the reputation he acquired by

this composition. The public at once gave him

credit for talents of a very high order, and his

professional assistance became in great re

quest.

It required, however, some such unequi

vocal encouragement to enable. Mr. Dunning

to overcome the extraordinary diſfidence which

beset him when a young man, but which he

eventually overcame, and almost fell into the

º: extreme. This diffidence arose like

ully's, from the high standard of excellence

by which he tried himself; from a full appre

hension of the various knowledge and matured

faculties which he who aspires to the glorious

character of an orator ought to possess, and

from “the secret dread, and inward horror,”

of being unable, in the moment of exertion, to

give full effect to his own conceptions. Mr.

Dunning had to contend against the disadvan

tages of an awkward figure, an inexpressive

countenance, a constant shaking of the head,

and a hectic cough, which caused him frequent

interruptions in his speeches. He held a brief

in some important cause, which was to come

on before the House of Commons; he studied

it night and day, and made himself complete

master of every point. When the day arrived,

he was attended to the bar by several barristers,

who had formed high expectations of his abili

ties: he began in a low tremulous voice, and

had scarcely ended his first sentence, when he

turned to his brief to refresh his memory; but,

such was his state of nervous excitement, that

the paper in his hand appeared a perfect blank,

and he hastily concluded, in his own mind,

that he had by mistake, brought a bundle of

writing paper from his chambers, instead of his

brief: his confusion increased, he looked in

vain on the brief; all appeared blank, and he

was obliged to retire from the bar, overcome

with trepidation.” When he had leisure cooly

to reflect on the causes of his failure, he must

have seen the unreasonableness of his excessive

timidity, which alone had rendered his labo

rious preparations abortive; and, knowing as

he must, that he had, in his close application

for many years, amassed a fund of knowledge

which might safely be drawn upon, for the exi

gencies of almost any cause, he took courage,

and resolved to overcome a weakness which

tended to paralize his best energies. When

Wilkes's papers were seized under a general

warrant, that busy politician commenced ac

tions against the secretaries of state: he gladly

availed himself of Mr. Dunning's assistance on

trials and arguments arising out of his nume

rous political conflicts, and his counsel was

highly distinguished for his knowledge of con

stitutional law, and his zeal in maintaining it.

* European Magazine, vol. xxxiv. p. 83.



Biographical Sketch of Mr. Dunning.

By his exertions for the idol of the crowd, he

acquired a large share of popularity, and the

name of Dunning was often shouted with

“Wilkes and liberty l” His reputation being

once established, practice flowed in upon him

like the waves of the rising tide : not only

augmenting, , but becoming more elevated.

He was highly esteemed in the House of

Lords, which frequently resounded with his

eloquence. One of his most celebrated

speeches was delivered at the bar of that house

in a cause relating to some lead mines of Lord

Pomfret. His lordship was considered one of

the proudest members of the peerage; but he

was so delighted with his counsel, that he

bowed to him repeatedly during his speech,

which occupied three hours and a half; and,

at the conclusion he hastily passed through the

bar, and shaking him by the hand, poured forth

such a torrent of compliments, that the orator,

to escape from them, pleaded the necessity of

going home to recruit his spirits.

He was appointed solicitor general in 1767,

and he would doubtless have risen to the high

est stations in his profession, if his firm adhe

rence to his political connexions had not

induced him to relinquish the pursuit of those

objects of ambition, rather than compromise

his principles. He resigned office about two

years afterwards, with his friend and patron,

the then Marquis of Lansdowne; and, as he

had never been a king's counsel, he resumed

his place without the bar, according to his

standing, having refused a patent of prece

dency, which was offered to prevent him from

the supposed humiliation; but which he rather

gloried in, as a triumph of independence and

consistency. The recordership of Bristol, an

office which has been held by some of the

most celebrated lawyers, he thought an honour

worthy of aspiring to, and he was elected to

succeed Sir Michael Foster.

On the change of ministry, in 1782, Mr.

Dunning was appointed, through the interest of

the Marquis of Lansdowne, chancellor of the

duchy of Lancaster, and was created a peer by
the title of Baron Ashburton. Here he closed

his labours at the bar, which were as honoura

ble to his integrity, as to his transcendent

talents; for if, after having stated a case from

his brief, he found from the evidence, that his

client had been guilty of any gross misconduct,

he made no scruple to throw his brief over the

bar, and take up the papers in the next cause in

which he might be concerned.

He did not enjoy his retirement long: his

constitution, always weak, undermined by the

intense application of his youth, and the inces

sant exertions of his riper years, yielded to a

decline, which brought him to his end the

year after his last promotion, and in the fifty

second of his 'age. His death was probably

accelerated by a severe shock which his paren

tal affection sustained in the loss of one son,

and the dangerous illness of another. In his

hours of relaxation, the nursery was the scene

of his chief delight; but the death of one of its

inmates, and his apprehensions for the safety of

another, were more than his enfeebled spirits
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could endure. His intimate friend, Sir William

Jones, has mentioned in affecting terms, a visit

he paid him at this period of affliction; when

they parted in tears, Sir William, “little

hoping,” as he expresses himself, “to see him

again in a perishable state.” -

As his malady increased, he was advised to

try his native air of Devonshire, and on his

journey thither he accidentally stopped at the

same inn where Mr. Wallace, who was once

attorney general, had put up, on his way to

London, for the purpose of procuring the best
medical ... }. his own shattered constitu

tion. They had been throughout their profes

sional lives, both legal and political antago

nists: but now they met as friends, and passed

the evening together with as much cheerfulness

as the indisposition of both would permit; and

they parted in the morning, promising to visit

each other in the winter. These promises,

alas! were never fulfilled, as Dunning died on

the 18th of August, 1783, and Wallace sur

vived only till the 11th of November fol

lowing. º -

The fortune acquired by Lord Ashburton

through his professional labours, has been

stated as not less than, 130,000l., a sum which

appears the more considerable, when, we

reflect on the increase which has taken place

in the amount of counsel’s fees during the last

half century. No meanness in acquiring, no

parsimony in amassing, his riches, could be

imputed to him : they were showered upon him

as the spontaneous tribute to his unrivalled

genius; he enjoyed them liberally, and made

others participate in his enjoyments. But his

immense practice left him no time to indulge

in the pleasures of a domestic establishment;

he was often unable to take a regular dinner at

home. This made it convenient for him to

resort to George's Coffee-house, Temple Bar,

two or three days in the week: he took an

early supper there with a few select friends,

one of whom was Arthur Murphy the dramatic

author: here he relaxed after the fatigues of the

day, and on Saturday he sometimes took his

companions to a seat he had at Fulham, where

they stayed till Monday morning. He looked

upon this coffee house as his own house; he

never asked for his bill, but theº every

two or three months, or whenever he stood in

need of money, sent in his account, which Mr.

Dunning used to discharge at sight, merely

looking at the sum total, and never taking the

trouble to examine the items, or the casting.

Being asked one day, how he contrived to get

through , so much business? he answered,

“Why I don't know how it is; I do some

myself, to be sure; a good deal does of itself,

and the rest is left undone.”. In court, he was

tenacious of the rights, of the bar, and could

not brook any slight from the judges. Lord

Mansfield happening to take up a newspaper

while Mr. Dunning was addressing him, the

sensitive counsel made a sudden stop. “Pra

go on, Mr. Dunning,” said his lordship, “No,

my lord, not till your lordship has finished.”

While he was one of the most intrepid advo

cates, and on some few occasions at the bar,

F
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allowed his wit, which was always fruitful, to

transgress the limits of propriety, he was in

private remarkably unassuming; studious not to

talk more than his share, and an attentive and

patient hearer of what others had to offer.

When Lord Thurlow gave his first dinner

as lord chancellor, he called Mr. Dunning to

his right hand, in preference to all the great law

officers present; and when he hesitated to take

the place, Lord Thurlow called out, in his

blunt manner, “Why will you keep the dinner

cooling in this manner.” His father lived to

witness his prodigious success: he went to the

Steward’s office in the Middle Temple to sign

the bond of some student, and when the clerk

saw the signature of “John Dunning,” he

asked with some surprise, whether he were any

relation to the great Dunning. The old gen

tleman was sensibly affected, and modestly

replied, “I am John Dunning's father, sir.”

Mr. Dunning always evinced great veneration

for his father, and treated him with the most

amiable tenderness.

His character, as a speaker and a lawyer,

has been so ably portrayed by his eminent

contemporary and intimate friend, Sir William

Jones, that it would be presumptuous and vain

at this time to attempt an original description,

which could not prove half so satisfactory

to the reader as the testimony of one "whose

kindred genius enabled him to form a due

estimate of those wonderful talents, the display

of which he delighted to witness.”

MEMOIR OF MR. HODDING.

A MELANCHoly accident has been the means

of depriving the profession of a highly respect

able member, Mr. John March Hodding, town

clerk of Salisbury. He had been staying with

his family on the sea coast, at Hordle, near

Lymington, and was proceeding from thence

to his client, Sir William Heathcote, of Hurs

ley park: on the road his horse took fright, and

in endeavouring to get out of his gig, he fell

on his head; a concussion of the brain took

place, and he was taken up apparently lifeless.

He was conveyed to a farm-house near the spot,

where he was immediately, and constantly,

attended by Mr. Adams, a surgeon of Lyming

ton, whose efforts were seconded by those of

Mr. Hodding's friend, Mr. Coates, of Salis

bury. Some faint hopes were at one time en

tertained of his recovery, but after lingering

five days, he expired, on the 6th instant, in the

thirty-second year of his age.

Mr. Hodding was in partnership with his

brother, Mr. Matthias Thomas Hodding, and

they possessed the confidence of many of the

most respectable gentry in the county of

Wilts., whom they numbered among their cli

ents. The family of Hodding has been many

years settled in Salisbury : the father of the

deceased was his predecessor in the office of

town clerk. Mr. John Hodding was a man

well calculated to support the character of the

profession: active and indefatigable in his ex

* We must postpone Sir Win. Jones's character

of Mr. Dunning, and the remainder of this article,

to our next number.
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ertions to promote the interests intrusted to

him ; faithful in his advice; upright and

honourable in his actions. He stood high

in the opinion of the corporation of the anci

ent city where he resided; and his loss will be

severely felt by its inhabitants of all classes,

He took a lively interest in the welfare and

general reputation of solicitors and attornies as

a body; and conceiving that their interest and

welfare would be greatly promoted by the Law

Institution, he became one of its members.

While the Institution will have to deplore the

loss of some valuable friends before they could

have the satisfaction of witnessing the maturity

and operation of their design, it must still be

gratifying to its surviving members, to recollect

that it was, in its infancy, fostered by such men

as our lamented friend ; and the benefit of their

early support will be held in grateful remem

brance.

IMPROVEMENTS IN CHANCERY

PRACTICE.

Writs of Subparna.

[from A cob REspond ENT.]

According to the present practice, the prae

cipe for the subpoena having been left by the

solicitor at the office, the subpoena (which is

a blank form,) is filled up, by the clerk or de

puty of the patentee, with the names of the

plaintiff and defendant, the teste and return,

If there be only one defendant, there is, of

course, only one subpoena, for which two

shillings and sixpence are paid ; but if more

than one, there is a subpoena for each,

for which an additional shilling is paid.

It was formerly the practice to insert three

defendants in a subpoena, and to have two

labels to it, for each of which sixpence

was paid, so that two of the defendants

were served with the labels, and the sub

poena shewn to them, and the body of the

subpoena was served on the third, or left at

his dwelling-house.”

The subpoena having been made out at the

Subpoena office, is taken by the bag bearer to

be sealed with the great seal on the seal days,

which are on the first days of term ; Tues

days, Thursdays, and Saturdays, during term ;

the last day of term ; and certain days ap

pointed by the lord chancellor after each term,

at the interval of about a week from each

other, viz. two before and four after Hilary

term, two before Easter term, two between

Easter and Trinity terms, four after Trinity

term, two before and four after Michaelmas

term. Sixpence is paid for sealing a subpoena,

if sealed on any of those days, but if it be

necessary to seal it on any other day, three

guineas inust be paid for opening the seal, un

less it should happen to be opened by any

other person, which is frequently the case

for sealing commissions of bankrupt, in or

der to defeat extents for crown debts, or

* The present practice is more convenient, for:

in case a defendant cannot be met with to be served

personally, the subpoena may be left at his dwelling

house, which could not be done with a label.
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other reasons; in that case, three shillings

and sixpence only is paid for a private seal.

Now all this machinery is attended with

great delay, trouble, and expence, particularly

during the long vacation, when there is no

public seal from about the middle of August

until the beginning of November.

There were sixty-four public seal days

between the seal days before Michaelmas

term 1829, and Michaelmas term 1830, in

cluding those days before, in, and after each

term; and deducting those days, and fifty-two

for Sundays, there remained 249 days during

the year on which a subpoena could not be

sealed, without paying for a private seal.

In lieu, therefore, of the present practice,

I would propose, that solicitors shall be per

mitted to make out the subpoenas themselves,

and get them signed and sealed at the Sub

poena Office with an official seal, in like man

ner as is done with writs in the courts of law.

I am not aware of any objection that can be

made to this mode by any one, except by the

person receiving the profits of opening the

seal and of private seals; and he may be

easily compensated for that loss, by taking

the average number of subpoenas sealed at

the opening of a seal and at private seals for

any given number of years past, and adding

something, in respect thereof, to the sixpence

which is paid on each subpoena at a public

seal, and for which the patentee of the Sub

poena office shall be accountable to him.

I cannot, for a moment, suppose that any

objection can be made to the substitution of

an official seal for the great seal, as every

practitioner knows there is no impression of

it upon the subpoena (which must have been

the reason originally for sealing it), but that

after having been rolled up, and a piece of

wax put round it, it undergoes the form of

being put under the shadow of the great

seal; but there is not, and cannot possibly be,

the slightest impression of the seal, and it

might as well be put under the chancellor's

hat, nor do I anticipate any objection on the

part of the patentee, as he will be relieved

from employing a clerk to fill up the sub

poenas, and will only have to stamp them with

the official seal, as they are brought to him

for that purpose by the solicitors, and to re
ceive a fixed fee for his trouble.

This plan will not occasion any additional

expences to the suitor, as the solicitor will be

satisfied with the six shillings and eight pence

which he now receives for the proccipe and

attending to bespeak the subpoena, for mak

ing out the subpoena, and attending to get it

signed and sealed. I recommend a memorial

to be presented to the lord chancellor on the

subject, and the same opportunity may be

taken of applying to his lordship to make

an order for altering the present form of the

subpoena to one which would better explain

its meaning, as suggested to the chancery
C0mmissioners.
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LAW REFORMS.–Court of Chancery.

[from A cott Respondent.]

AMongst the various plans which have been

suggested for expediting and facilitating the

administration of justice, there is a very ob

vious one, which I do not remember to have

seen noticed any where, and therefore I beg

leave to state it. The court of Chancery,

which is the court most complained of, sits

for the despatch of business only two thirds,

or at most three fourths, of the year. Inde

pendent of the other holidays and vacations,

that court was shut from the uniddle of Au

gust, until the 1st of November. Why

should it not be open all the year round

Is there so little demand for justice, that

the tribunals at which it is to be had are

to he shut for so long a period?' But

it will be asked, are the chancellor and

other judges of that court to have no relaxa:

tion ? To which I answer, let them, by all

means, have their full share of it; and, in

order thereto, let us have three additional

equityjudges; and when the lord chancellor,

master of the rolls, or vice chancellor, is not

sitting, let the pro chancellor, pro master of

the rolls, or provice chancellor, take his place.

But how, you will say, are they to be paid :

Why, if the country cannot afford to pay the

salaries ofthree additional judges,which would

not amount to more than £15,000 or ºf 20,000

a year, in return for expeditious justice,

let them be paid out of the unclaimed funds

of the court of Chancery. Again, it will

be asked, are the counsel to have no ho

lidays : Oh, yes; let them, too, take as

many as they please; but if they want plea

sure or relaxation, they must, like other

classes of society, be content to sacrifice part

of their gains to obtain it, and there will al

ways remain a sufficient number of able men

to transact the business in their absence. The

present system creates a monopoly in favor of

a few leading men, while the rest are starving:

In like manner, the sittings in London and

Middlesex, after term, for the trial of causes,

might be going on before the three chiefs, who

should remain in town for that purpose, (there

being three new judges appointed, who will

do the circuit business,) whilst the other

judges are going their circuits; or, if the

chiefs should prefer it, let them go the cir

cuit, and leave three of the puisne judges at

home to supply their places.

And here again it will be asked, how are

they to try causes in the absence of counsel on

the circuit? Never fear, there will always be

a sufficient number of counsel, who will

find it their interest to remain in town,

and avoid the expense of the circuit. It

might as well be said, that the assizes all

over the kingdom should be held in succes

sion, to enable the whole Bar to attend at

every assize town. In effect, London and

Middlesex would, according to . plan, be

come another circuit, which would have its

separate Bar, like the rest.
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Lastly, it will be asked, what is to become

of the attorneys? Are they to work all the

year round? To which I answer, as I have

already done in the case of barristers, that if

they take pleasure, they must be content to

sacrifice part of their gains; the justice of

the country is not to be delayed for the con

venience and advantage of barristers, or at

torneys, or any other class of men.

LIMITATION OF THE NUMBER OF

ATTORNIES AND THEIR EDUCA

TION.

[from A correspondent.]

I THINK it desirable that no clerk should be

articled until the age of seventeen, nor admit

ted'as an. until twenty-four; and that

no attorney should be allowed to take an ar

ticled clerk until he has been five years in

practice. I think nothing would promote the

education and respectability of the members of

the profession so much as limiting the admis

sion to the age of twenty-four; for, with the pri

vilege of three years’ clerkship only, man

young men, prior to their being placed under

articles, would then go to college, and I know

this would also prevent many men from being

articled till they had gone entirely through

our public schools, instead of leaving them,

as is now the usual course, when on the 4th

form. If this rule were adopted, I, for one,

should send my son to college, and let him

take his batchelor’s degree prior to his being

articled.

I question also whether any attorney ought

to have more than one clerk, and certainly

none of less than fifteen years' standing ought

to have more than one. Some limit must be

put to the increase of the profession, and I know

of no plan so unobjectionable as the deferring

the time of being articled, and of admission,

according to the above limitations. No in

crease of stamp duties, would, in my judg

ment, in the slightest degree abate the evil.

At the same time, no person who has not

been called to the Bar ought to act as a con

veyancer, and all persons carrying on trade,

in addition to their profession of convey

ancers, ought at once to be deprived of their

certificates, and restrained from practising. It

is absurd to suppose that the profession can be

altogether respectable with such members in

it, and I think that every attorney levying

fines, and acting as agent, for such con

veyancers, ought to be removed from the rolls.

ADMINISTRATION of JUSTICE IN The

SUPERIOR COMMON LAW COURTS.

ALTERATIons IN THE PR Act Ice, (continued.)

WE adverted in our Second Number (a), to the

alterations made by the 1 Will. IV. c. 70, so far

as regards the admission of attornies in the court

of Exchequer, the abolition of the Welsh and

Cheshire courts, the terms and returns, the sit

(a) Page 19.

Limitation of Attormies, and their Education—Administration of Justice, &c.

tings at Nisi Prius, and the proceedings regard

ing bail. We have now to notice, as next in

order of importance, the following subjects and

matters of practice.

Appeal Court—h/rits of Error.

The Exchequer Chamber will now be esta

blished as the Court of Appeal, by writ of

error, from the judgment of all the common

law courts.

Thus the principal effects of section 8, as to

writs of error, will be to remove the doubts which

previously existed with, respect to the proper

Court of Appeal from a judgment of the

King’s Bench; to deprive the King's Bench of

its jurisdiction as a court of error from the

Common Pleas; to place its judgments on the

same footing as the judgments of the other

superior courts, as to the Court of Appeal from

them; and to remove the necessity for the

attendance of the lord chancellor and lord

treasurer, in case of writs of error from the

Plea side of the Exchequer.

Ejectment.

Landlords are greatly benefited by the pro

visions contained in sections 36, 37, 38; by

which they are enabled to obtain a more

speedy possession of their premises when their

right accrues, during or immediately after

Hilary or Trinity Terms.

Before this Act, the law stood thus:

The 1 Geo. IV. c. 87, s. 1, provides, that when

the interest of the tenant shall have expired, and the

landlord shall proceed by ejectment, the notice

attached to the declaration shall require the person

to whom it is addressed to appear in the court in

which the action shall have been commenced, on the

first day of the term next following. Consequently,

if the right of entry accrued during, or imme

diately after, Hilary or Trinity terms respectively,

the landlord was delayed in the prosecution of his

claim throughout the remainder of the terin and the

following vacation. Tid. Prac. p. 1209, edit. 9;

Archb. K. B. P. vol. ii, p. 63.

The declaration used to be entitled of the term in

which it was delivered ; or, if delivered in vacation,

of the term preceding. Ad. Ejec. 181; Tid. P.

1204, edit. 9; Archb. K. B. Prac. vol. ii, p. 64.

If the landlord obtained a verdict, or was ,

nonsuited from the defendant’s not confessing

lease, entry, or ouster, the writ of possession

could not issue before the judgment was signed.

In the King’s Bench, if a verdict was found for

the plaintiff, the judgment could not be signed

before the expiration of the rule for judgment.

in the King's Bench, or in the Common Pleas ,

till after the appearance day of the return of the

habeas corpora juratorum. Tid. Prac. p.

1241, edit. 9; Archb. K. B. Prac. vol. ii,

p. 66-7. When the plaintiff was nonsuited at

the assizes or sittings after term, on account of .

the tenant or landlord not appearing at the trial,

and confessing lease, entry, and ouster, he was .

allowed, in the Common Pleas, to sign judg

ment, and take out execution, immediately

after the trial. Throcmorton d. Fairfar v. ,

Bently, 2 Durn. and East, 780. But, in

the King's Bench, he was not entitled to sign

judgment against the casual ejector, till the day
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in banc, or first day in the ensuing term.

2. Durn. and East, 779.

2uarter Sessions.

The alteration of the time of holding the

quarter sessions, appears to be necessary after

altering the terms, in order to enable counsel

to attend them.

The general quarter sessions were directed

to be holden by the 2 Hen. V. stat. 1, c. 4, s.

2, four times a year: that is to say, in the first

week after the feast of St. Michael (now, by

the 54 Geo. III. c. 84, s. 1, directed to be the

first week after the 11th of October, except in

London and Middlesex;) in the first week

after the Epiphany; in the first week after the

clause of Easter; and in the first week after the

translation of St. Thomas the Martyr; and

more often, if need be. The quarter sessions,

however, were variously holden in several

counties, some on one day, and some on

another; yet it was holden that they were good

quarter sessions within the several Acts relating

to quarter sessions, for they were only direct

ory. 2 Hale, 50; 5 Burn's Jus. p. 192, Mar.

edit. No alteration is made by this Act as

to the time of holding the October sessions.

Oaths and Declarations.

The 1 Geo. IV. c. 55, s. 4, granted to a judge

of the King's Bench the power of taking oaths

and declarations, which is now extended to the

judges of all the courts.

Judgments on Felonies and Misdemeanours.

The 9th section enacts that the judge, before

whom persons are tried on any record of the

King's Bench, for felonies or misdemeanours,

may pass judgment on them at the assizes or

sittings at which the trial takes place, instead of

referring the case to the King's Bench for its

judgment in the next term. The object of

this provision, it is conceived, was to diminish

the term-business of the court of King's Bench.

But it is observable, that the pronouncing judg

ment is left as a matter of discretion to the

judge.

RECENT DECISIONS IN THE

SUPERIOR COURTS.

DUTY OF BANKERs.

The plaintiff kept cash with the defendants, who

are bankers. On a particular day the former drew

bills upon the latter to a considerable amount. At

the time of drawing he had not sufficient assets in

their hands to meet his bills. Before, however, the

bills were presented, he had paid in sufficient for

that purpose. The time of paying in the money

was so near that of the drafts being presented, that

the books on the day of paying in had not been made

up, so that on reference to the general book of the

firm, it appeared that his, the plaintiff's, account was

short. If the day-book of that day had been exa

mined, it would have appeared that he had assets.

This not being done, the defendants appeared to

have no assets in hand, and the bills were returned

unpaid. The effect of this was, as the plaintiff

alleged, to injure his credit, and on that ground the

6]

present action was brought. A verdict was found

for the plaintiff, with nominal damages, the jury

expressly negativing malice on the part of the de

fendants, and the allegation of special damages ac

cruing to the plaintiff. On showing cause against

a rule nisi, for a new trial, the question submitted to

the court was, whether the action was maintainable

Or not.

Lord TENTERDEN, and the other judges sitting

with him, were of opinion that the action was

maintainable. It was the duty of the bankers to

take care, at the time bills were presented to

them on account of their customers, that they were

certain whether the customer had assets in their

hands or not. Here they had not made themselves

acquainted with the fact, and therefore they had

been guilty of a breach of their duty, sufficient to

entitle the plaintiff to maintain the action. Rule

discharged. — Mazetti v. Williams. Mich. Term,

1830.

1, EGACY DuTY.

Brougham and Lynch showed cause against the

common rule for paying a legacy duty. The At

torney General and Amos were heard in support of

the rule. The question was, whether property con

sisting of funds, in foreign stock, bequeathed by a

testator resident in England, was liable to the pay

ment of the legacy duty.

The ChIEF BARON said, that the question in this

case was, whether the circumstances were such as

to bring the legatee, the executor, and the estate,

within the description of the Act of Parliament. In

the first place, the property on which the duty was

to attach, must be personal estate. The circum

stances stated in the affidavit in this case proved it

to be personal, for Mr. Stoner had taken the property

as executor, and had authorised the delivery of it to

the legatee. The general words of the sections

“every person,” showed that the Act intended to

make no personal exemption. The duty, according

to the Act, was payable upon property obtained in re

spect of the probate granted to the executor. Though

the executor was not bound to take out a probate in

this country, yet he got at the effects by force of the

will, which was made in this country. Under these

circumstances his lordship was of opinion, that by

the words of the Act, the legacy duty was payablé.

Mr. BARoN BAYLEY, in this case, felt no doubt

whatever. This was the case of a will, made by a

British subject, domiciled in England, the will ad

ministered by an English executor, and operating

on that which throughout, in his opinion, must be

taken to be English personal property. It had been

much pressed on the court that the property must

be considered in the country in which it was situ

ated as real property, but there was nothing in the

affidavits that shewed it to possess that character.

The circumstance that the name of the executor had

been introduced into the books, and that he had

dealt with the property, was satisfactory to show

that it was considered as personal property. If it

was personal property, then the question was,

whether it was to be considered in every respect as

personal property, to be administered in this

country. There was no doubt that the amount of

this property, as part of the testator's estate, would

be found in the first place to be situated in foreign

funds, but the court must not look to the circum

stance of place alone, but having ascertained that

it was personal estate, they must see what rules of

law applied to personal estate not existing in this

kingdom, but existing locally abroad. In the case

of Bruce v. Bruce, 2 Bos. and Pul. 329 (n.) it was
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held that personal property followed the person of

the owner, and must be distributed according to the

law of the country in which he was domiciled at the

time of his death, without regard to the actual si

tuation of the property. In the late case of Somer

ville v. Somerville, the question was, whether the

succession to the property should be regulated by

the Scotch or English rule of descent, and the rule

of domicile of the owner was applied, for he, having

resided in Scotland at the time of his death, his pro

perty in the English funds was regulated by the rules

of Scotch descent. That was the rule of personal

property. It was always liable to transfer wherever

the owner might be by the Act of the party to whom

it belonged, and there were authorities that went the

length of showing, that, if a trader in England be

came bankrupt, having at the time of his bank

ruptcy that which was considered by the law as per

sonal property, belonging to him abroad, the assign

ment of his estate and effects should operate on

that property, at least as against all those persons

who owed obedience to those bankrupt laws. If

this was personal property, and the executor

might have it in full value in this country, why

was not the legacy duty to be payable upon it.

The rule of the situs of property did not apply

here. It only existed with reference to the limits

of the diocese within which the probate was taken

out. It did not attach upon personal property

where the proprietor was in India, as the case of

Bruce v. Bruce had clearly decided, and on the

whole his lordship was of opinion that the case

must be governed by the rule relating to the domi

cile of the owner at the time of his death, and as in

this instance the owner was domiciled in England,

it must be taken as English personal property, and

he legacy duty must be paid upcn it.

Mr. BARoN GARRow concurred. The legatees

would probably be somewhat reconciled to this de

cision, when they recollected that if they took this

property, it must be as personal property, for the

will was not sufficiently attested to pass real pro

perty. (a)

Mr. BARon WAughan concurred.

lute.

In re Stoner.

Rule abso

M. T. 1830.

le.J. eCt.M. enº’s

On showing cause against a rule, calling on the

tenant in possession in an action of ejectment, to

shew cause why he should not give the undertaking

and enter into the recognisance required by the

1 Geo. IV. c. 87, s. 1, in actions of ejectment by

landlords against their tenants, on the former com

plying with the provisions of that statute, it appear

ed that the tenant was in possession as assignee of

the remainder of a lease of the premises. The ap

plication in question was therefore made. On the

part of the tenant it was sworn, that it was true he

had taken an assignment of the residue of the term,

and had taken possession of the premises by virtue

of that assignment, but that he had done so merely

to prevent the premises from going to decay. He

was heir at law, and would be entitled to the pre

mises at the expiration of the lease, and therefore

was now possessed of them in his own right.

Holden, that this was not a case within the sta

tute, as that only applied to those cases where the

(a) Quere. If the real property was in America

or France, Russia or Prussia, and the legatees were

only to receive the produce after it had been dis

posed of?

tenant merely held under a title derived from his

landlord. Littledale, J. M. T. 1830.

Vol.UNTARY PREFERENCE–ATTorNEY.

This was an action by the assignee of an insolvent

named Charles Porter, to recover a sum of £ 21.

alleged to have been paid by him to the defendant

by a voluntary preference, contrary to the provi

sions of the 7 Geo. IV. c. 57, s. 32. The defendant

is an attorney, and had been employed by the insol

vent to defend an action brought against him. The

money in question became due for defending this

action, and it was accordingly paid.

the money was paid the defendant was clearly aware

of his client's insolvency.

Littled Alk, J. who tried the cause, told the

jury that if they believed the money to have been

paid for defending the insolvent from an action

brought against him, he was of opinion the plaintiff

was not entitled to recover, for it was not a case

contemplated by the legislature in the statute on

which this action was founded.

The jury found a verdict for the defendant.

Troup v. Brook.

NoNSUIt-AttonNEY.

When a cause came on for trial, no person ap

peared for the plaintiffs; and on the application

of Wilde, sergeant, for the defendant, a nonsuit was

entered. It was stated at the time, that if it should

be found a brief had been delivered to any one, the

defendant's counsel would consent to the nonsuit

being set aside on payment of the costs of the day.

A rule for that purpose had since been obtained, on

the ground that the plaintiff's attorney had been

suddenly taken ill, and had given the management

of the cause into the hands of his son on the day

before it was expected to be tried. The son had

been prevented by accident from delivering a brief

that evening; but, on the following morning, he

went to the chambers of a sergeant for that purpose,

when he found that the sergeant had already left

chambers for court. He proceeded thither in

stantly, but found that before his arrival the cause

had been called on, and a nonsuit entered.

The court were of opinion, that enough had not

been shewn to justify them in interfering, and they

accordingly discharged the rule. Eldridge v. Turn
ham. M. T. 1830. C. P.

AGREEMENT—SET-OFF.

The plaintiffs came into possession of an order

from a person named Wrentmore to the defend

ants, to pay a sum therein mentioned, when cer

tain moneys from a house in New South Wales

should come into their hands. The agreement for

payment of the order was made, that the plaintiffs

might withdraw an attachment issued out of the

Mayor's Court. It was withdrawn. The defend

ants, who were creditors of Wrentmore, contended

that they were not bound to discharge the order till

the whole of the money had been received from

New South Wales, and that they were entitled

to apply the first proceeds in extinguishment of their

own demand.

The chiefjustice thought the terms of the under

taking absolute. Verdict for the plaintiff. Hare v.

Richards. Com. Pl. N. P. M. T. 1830,

PRACTICE ON INJUN CTIons.

An injunction was granted to restrain the defend

ant from removing the standing crop from a certain

farm in his occupation. The defendant committed

a breach of the injunction, and an order was ob

At the time
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tained for him to shew cause why he should not

stand committed for contempt. The defendant's

counsel contended that he should have had notice

served upon him, of the plaintiff's intention to pro

ceed for the contempt, and not an order nisi, and he

cited the case of “Durant and Moore,” as the only

one reported that bore upon the point. The lord

chancellor (Lyndhurst) having considered that case,

together with a case in the registrar's book, held that

the order to shew cause was a legitimate mode

of proceeding; and that it was, in fact, better for the

defendant than a notice. Court of Chancery, sittings

in Mich. Term. 1830.

SF.CU RITIES IN BANKRUPTCY,

A creditor held three promissory notes of the bank

rupt, and a lease and title-deeds belonging to him

and others, as security for the debt. The com

mission issued in 1797, and the creditor, who was

a female, proved her debt, gave up her securities,

and received a dividend in 1802 : she died in 1824.

A part of the bankrupt's estate to which some of

the title-deeds related, remained unsold : and the

representatives of the deceased creditor apply by
petition to be permitted to recall the securities, and

have the benefit of them, accounting for the divi

dend received. Held, that too long a time had

elapsed; and there appearing no evidence of mis.

take in delivering up the securities, the petition was

dismissed with costs. Er-parte EGGINGto.N. Court

of Chancery, sittings in Mich. Term, 1830.

Idee L.A. inATION.

On shewing cause against a rule setting aside the

notice of declaration, and taking the declaration off

the file, the following objection appeared to have

been the ground of the application. The declara

tion was in debt, and the notice was of a plea of

trespass on the case. Common bail, too, had been

filed by the plaintiff for the defendant, pursuant to

the statute, before the declaration had been filed.

The writ was 1eturnable on the first return of Easter

Term last, but the present application was not

made until the sixth day of Michaelmas Term.

The court refused to interfere, as the defendant

should have applied without delay. Littledale, J.,

M. T. 1830.

BAI L-BOND,

Where an application to set aside all proceedings

in an action on a bail-bond for irregularity, on the

ground that proceedings were taken after notice of

render of the principal, the writ having been sued

out on the 12th of June, returnable on the 19th, and

notice of render given on the 17th, and the writ

therefore was right; it was holden, that the rule

must be discharged as to the writ, and made abso

lute as to all subsequent proceedings, without costs.

Littledale, J., M. T. 1830.

JOINT ACTION.

In an action against three defendants, a rule was

obtained by one of them to shew cause why the

plaintiff should not reply in ten days, or why, in

default of his replying, the name of the defendant

applying should not be struck out of the declaration;

or why all proceedings should not be stayed, on the

ground that the plaintiff had been several times

ruled to reply, but had never done so. It was

moreover stated, that one of the defendants had

suffered judgment by default, and therefore the

defendant was unable to sign judgment of non pros.

On shewing cause against the rule obtained on these

grounds, the above facts were admitted. The
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court discharged the rule as to the two first parts of

the defendants' application, but made it absolute for

the stay of proceedings, unless within a month the

plaintiff should reply. Littledale, J., M. T. 1830.

DESPATCH OF BUSIN ess AT THE Rolls.

His Honour stated, that in consequence of the

despatch of the business of the court, and the ad

journment of several causes, only six causes remained

forhearing after those in the day's paper; and, as the

only mode in which the court could occupy itself

was by advancing those under further directions and

costs, he should hear such as the parties wished to
have advanced.

Mr. Bickersteth suggested, that it would be very

desirable could some effectual mode be adopted of

giving due notice to all the parties concerned.

Business had been despatched so much beyond

expectation, that it had been found impossible to

keep pace with the court.

His Honour considered it as indeed a very unfor

tunate state of things. To avoid the adjournment

of the cases in which the parties were not prepared,
would have been impossible.

Mr. Bickersteth stated the inconvenience had

arisen from the long usage of the court. Solicitors

had set down their causes before publication, relying

that a considerable interval might elapse before they
were heard. The evil, however, would cure itself.

PRACTICE AND BAIL COURT.

Lord Tenterpen, after the appointment of

Patteson, J., and Taunton, J., intimated to the bar

that the single judge in the Bail Court would, for the

future, take all motions, and hear cause shewn in

matters of practice, and during the Term would
take all bail.

MISCELLANEA.

APPOINTMENT OF JUDG Es.

The increase which has taken place in the num

ber of the judges, may render interesting the follow

ing account of the ancient mode of creating them:

The lord chancellor of England shall enter into

the court where the justice is lacking, bringing with

him the king's letters patents, and sitting in the

midst of the justices, causeth the serjeant so elect to
be brought in, to whom, in the open court, he

notifieth the king's pleasure touching the office of

the justice then void, and causeth the said letters to

be ºpenly read, which done, the master of the Roll

shall read before the same elect person, the oaths

that he shall take; which, when he hath sworn

"Pºn the Holy Gospel, the lord chancellor shall

deliver, unto him the king's letters aforesaid, and

the lord chief justice of the court shall assign unto

him a place in the same, where he shall then place

him, and that place shall he afterwards keep (a).

“That he shall indifferently minister justice to all

men, as well foes as friends, that shall have any

Sute or plea before him, and this he shall not forbear

to do, though the king by his letters, or by express

word of mouth, would command the contrary: and

that from time to time, he shall not receive any fee

or, Pension, or livery of any man, but of the king

Qaly, nor any gift, reward, or bribe of any man,

having sute or plea before him, saving meat or

drink, which shall be of no great value Ö).”
A justice thus made, shalf not be at the charges of

(a) Fortescu de Laud.

fo. 121, 6.

(b) Ib. fo. 122, 6.

Legum Angl. cap. 51
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any dinner, or solemnity, or any other cost at the

time when he taketh upon him his office and dignity,

forasmuch as this is no degree in the faculty of the

law, but an office only, and a room of authority to

continue during the king's pleasure (c).

As to the manuer of their riding to Westminster

Hall, after they are so made, take these instances

from the authorities here cited.

Upon Wednesday, 29th Jan. A. D. 1605, this

house, (id est, the Inner Temple,) with the students

of the inns of Chancery belonging to the same, did

accompany Mr. Justice Coventry, (sometime a

bencher of this house, and newly chosen a judge of

the Common Pleas,) from his chambers at Serjeant's

inn, to Westminster, and that time the judge went

formest, aſter him the bench, and then the barr,

then the gentlemen of the house, and then the

students of the innes of Chancery aforesaid, which

was erroneous: for the innes of Chancery should

first set forth, then the young gentlemen of this

house, then the barr, then the bench, the antients

coming last, and then the judge last of all. Which

error was the next day (being Thursday) reformed,

in accompanying Mr. Justice Tanfeild, newly chosen

justice of the King's Bench, to Westminster, from

his chambers at Serjeant's Inn (d). -

And accordingly did Sir Henry Montagu, knight,

one of the king's serjeants at law, and recorder of

the city of London, proceed, in Michaelmas

Term, 19th Novembris, A. D. 1616, (Regni Regis

Jacobi, 14,) then succeeding Sir Edward Coke, in

the chief justiceship of the King's Bench, viz. first

went on foot the young gentlemen of the Inner

Temple, after them the barristers according to their

seniority, next the officers of the King's Bench,then

the said chief justice himself on horseback in his

robes, the Earl of Huntingdon on his right hand,

and the Lord Willoughby of Tresby on his left, with

above fifty knights and gentlemen of quality follow

ing.—Dugdale's Origines Juridiciales, p. 97.

The MAN WITH THE BYING SPEECH.

When the vacancy occurred in the Exchequer

Bench, which was afterwards filled by Mr. Adams,

the ministry could not agree among themselveswhom

to appoint. It was debated in council, the King,

George II, being present; and the dispute growing

very warm, his majesty put an end to the contest

by calling out, in his usual English, “I will have

none of dese, give me deman wid de dying speech,”

meaning Adams, who was then recorder of London,

and whose business it therefore was to make the

report of the convicts under sentence of death.-

Miss Hawkins's Memoirs, vol. ii.

AN EQUESTRIAN PROCESSION TO WESTMINSTER HALL.

His lordship (Shaftsbury) had an early fancy, or

rather freak, the first day of the term, (when all the

officers of the law, king's counsel, and judges,

used to wait upon the great seal to Westminster

Hall,) to make this procession on horseback, as in

old time the way was, when coaches were not so

rife. And accordingly the judges, &c. were spoken

to to get horses, as they and all the rest did by

borrowing and hiring, and so equipped themselves

with black foot cloths in the best manner they

(c) Fortescu de Laud. Legum Angl. 123, a.

(d) Er Regist, Inter Templi, fol. 58, a.

Miscellanca.

could; and diverse of the nobility, as usual, in com

pliment and honour to a new lord chancellor, at

tended also in their equipments. Upon notice in

town of this cavalcade, all the shew company took

their places at windows, and balconies, with the

foot guard in the streets to partake of the fine sight;

and being once settled for the march, it moved, as

the design was, statelily along. But when they came
to straits and interruptions, for want of gravity in

the beasts, and too much in the riders, there hap

pened some curvetting, which made no little dis

order. Judge Twisden, to his great affright, and
the consternation of his grave brethren, was laid

along in the dirt: but all, at length, arrived safe

without loss of life or limbs in the service. This

accident was enough to divert the like frolic for the

future, and the very next term after, they took to

their coaches as before. Roger North's Examen, p. 57.

Lon D. KENYon.

I was pleased with an anecdote which Mr.

– gaveme of Lord Kenyon. A friend of his,

some time since, had sold his lordship a cottage

at Richmond; and going down there lately, wished

to take a view of the premises: an old housekeeper

admitted him; on the table he saw three books; the

Bible, Epictetus, and the Whole Duty of Man.

“Does my lord read this?” said the gentleman,

taking up the Bible: “No,” said the woman, “he

is always poring upon this little book,” pointing to

Epictetus; “I don't know what it is; my lady
reads the two others; they come down here of a

Saturday evening, with a leg or shoulder of mutton;

this serves them the Sunday, and they leave me the

remains.” . A chief justice of England thus severely

simple in his taste and habits, is at least a curiosity.

-Extracts from the Diary of a Lover ºf Literature.

[Mr. Green, barrister, of Ipswich.]

I spy A BroTHER,

Sir Samuel Prime was a man of the highest

honour and integrity in his private character, and of

the first eminence in his profession. He might

more than once have been on the bench; but owing

to a certain quickness of feeling, which he conceived

inconsistent with the character of a judge, he from

conscientious motives declined it.

At the time when making a new sergeant was

considered an important event, part of the ceremony

was a procession, which set out, if I mistake not,

from the Temple, and proceeding westward, turned

up Surry street in the Strand, and then turning east

ward, went up Chancery lane toSergeant's inn,where

those already of the rank of sergeants were as

sembled in their hall to receive the new sergeant;

and, on his approach, the intimation was given in

the following terms: “I spy a brother.” When

Sir Samuel Prime was called to the rank of sergeant,

some one recollecting that his crest was an owl,

placed at the first floor window of a house in the

Strand, directly fronting Surry street, the figure of

an owl, with a label, on which were the words, “I

spy a brother.” The application of the figure thus

placed to the connexion of the owl in the armorial

bearings of the new sergeant, might create a smile,

but could not make the person himself ridiculous.

At that time the degree of a sergeant was an

honour; and perhaps we may venture to say, few

deserved it better than the learned gentleman whose

call is alluded to.—Miss Hawkins's Anecdotes, vol. i.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
HoRAT.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” Bacon.

JUDICIAL CHARACTERS.–No. 1.

LORD LYNDHURST.

The Lord CHANCELLoR has resigned the

great seal. He has suffered a legal dissolution.

His character and labours have already be

come matter for history—and, without at:

tempting to detail the events of his life, we

think we may properly advert to his character

as a judge, and endeavour to furnish the

means of forming a correct opinion on his

qualifications in this capacity. It will be re

membered that before taking the office

of Lord Chancellor, he had for a short time

held that of Master of the Rolls. Of his

labours in this office it will be unnecessary

to speak. The causes which he then heard

were mostly decided after he became lord

chancellor; his duties were of - a minor

kind; his sphere was contracted ; and

the materials there afforded for forming an

opinion of his judicial character are scanty

and unsatisfactory. We prefer, therefore,

passing over the few months during which

he held this office, and confining our attention

to his labours as lord chancellor.

. On the 20th of April, 1827, (Lord Eldonhav

ing previously resigned,) the great seal was

intrusted to Lord Lyndhurst. His previous

character at the bar well entitle him to so

proud a distinction. His dignified and gen

tlemanly deportment, his extensive knowledge

of law, his perspicacious and comprehensive in

sight into facts, his large practice and acknow

ledged reputation, and his clearand impressive

eloquence, had all placed him in a situation in

which he had hardly a rival, and certainly no

*: His elevation was almost univer

sally hailed with pleasure and hope, and we

shall now proceed to inquire how far these

feelings have been justified by the result.

The judgments of Lord Chancellor Lynd

hurst, in Chancery, at present before the

public, are reported in the second, third, and

fourth volumes of Mr. Russell's Reports, and in

the first number of Messrs. Russell and Mylne's

Reports; and those in the House of Lords, in

two cotemporary reporters; the first and second

volumes of the new series of Mr. Bligh's

Reports, and the first and second volumes of

the new series of Mr. Dow’s Reports. As his

lordship filled the office of Chancellor for

more than three years and a half, we have

ample materials for forming a fair estimate of

his qualifications.

The first reported decision of Lord Lynd

hurst occurs in the case of Honner v. Mor

ton. 3 Russ. 65. The case was heard by him

as Master of the Rolls, although he did not

deliver his judgment until after he becauſe

Lord Chancellor. It involved the much

agitated question whether a husband can alien

his wife's reversionary interest in a chose in

action for a valuable consideration. We very

well remember the argument in this case,

and the anxiety which was manifested as to

his honour’s expected decision upon it.

The point had been the subject of great dis

cussion, and had been distinctly decided by

Sir Thomas Plumer, in the prior case of

Purdew v. Jackson, 1 Russ. l. We have no

hesitation in saying, that the clear and satis

factory judgment which Lord Lyndhurst de

livered, has for ever set the question at rest.

The cases are all discussed in the most mas

terly manner, the subject is perspicuously

treated, and the point distinctly decided ; and

a practical man can have no difficulty in act

ing upon this decision.

We think we cannot give a better specimen

of his lordship's judgments, than by extracting

a part of his opinion in this case.

“This fund was a chose in action of the wife, it

was her reversionary chose in action. Whether the

husband has the power of assigning his wife's re

versionary interest in a chose in action, is a question

which has been repeatedly agitated, and has excited

considerable interest, both at law and in equity.

At law, the choses in action of the wife belong to the

husband if he reduces them into possession ; if he

does not reduce them into possession, and dies be

fore his wife, they survive to her. When the hus

band assigns the chose in action of his wife, one

would suppose, on the first impression, that the
assignee would not be in a better situation than the

assignor; and that he, too, must take some steps to

reduce the subject into possession, in order to make

his title good against the wife surviving. But

equity considers the assignment by the husband as

amounting to an agreement, that he will reduce the

property into possession. It likewise considers

what a party agrees to do, as actually done ; , and,

therefore, where the husband has the power to re

duce the property into possession, his assignment

of the chose in action of the wife will be regarded as

NO. V.
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a reduction of it into possession. On the other

hand, I should also infer that, where the husband

has not the power of reducing the chose in action into

possession, his assignment does not transfer the

property, till, by subsequent events, he comes into

the situation of being ahle to reduce the property

into possession, and then his previous assignment

will act on his actual situation, and the property

will be transferred.”

The whole judgment on this case is very

clear and satisfactory, and will always be re

ferred to as the leading case on the point.

We shall next select his lordship's judg

ment in Vauser v. Jeffery, in order to show

his mode of stating the facts of a case, and

discussing the authorities.

“A person of the name of Guylot Cowherd, being

seized of certain freehold and copyhold estates, and

having, in 1794, surrendered the copyholds to the

use of his will, made a will disposing #. freehold

and copyhold estates, in different portions, to differ

ent individuals. Afterwards, in the year 1800, he

executed a settlement in contemplation of his mar

riage, which subsequently took effect; and the

settlement contained a covenant to surrender the

copyhold estates to the uses of the settlement.

“When the case came on before Sir William

Grant, the Master of the Rolls, he was of opinion,

(and that point is not now contested,) that the set

tlement was a revocation of the will so far as related

to the freehold property; but he thought that the

question, as to the copyhold estate, was subject to

a different conclusion. He said, upon the authority

of several cases to which he referred—Ryder v.

Wager, 2 P. Wms. 328; Cotter v. Sayer, 2 P. Wms.

622; and Knollys v. Alcock, 5 Wes. 648, that an

agreement to convey would constitute, in a court of

equity, a revocation, that here was a covenant to

surrender ; that, in his judgment, if a surrender had

been actually made to the uses of the settlement, it

would have amounted to a revocation of the will;

and that, as a covenant to surrender was equivalent

to a surrender itself, he was of opinion that the will

was revoked as far as related to the copyhold pro

erty.

“LordEldon, when the case came before him, en

tertained doubts, whether the surrender, if made,

would have amounted to a revocation of the will, so

far as related to the copyhold property; and he di

rected a case for the opinion of the court of King's

Bench. He said, the effect of a surrender was a

purely legal question; if the present case can be

distinguished from Cave v. Holford (2 Wes. jun.

605,) it is material that it should be so distinguished

by the court of law, and to such a court the question

must be addressed (the surrender being stated to

have been made,) quite clear of all questions ofequi
table revocation.

“In consequence of this opinion, it was referred to

the master to prepare a surrender conformably to

the settlement; that surrender was prepared, and

not questioned; and, as appears to me from the best

consideration I can give to the instrument, it con

formed substantially to the covenant, at least for

the purposes of the present question.

“The case was argued before the court of King's

Bench, and the four judges of that court certified,

that, in their opinion, the surrender of the copyhold

property to the uses of the settlement, did not

amount to a revocation of the will, as far as related

to the copyholds. That opinion of the court of

King's Bench has been contested in the argument

here; but it does not appear to me that it is con

tested upon any solid grounds. It seems to me im

possible to impeach the grounds on which the deci

ion of the court of King's Bench was founded.”

We have hitherto considered only his lord

ship's judgments in the court of Chancery :
we'now turn to his decisions in the House of

Lords. His first reported judgment appears

to have been given in the case of L dell v.

Creagh, 1 Bligh, N.S. 255, but it is otherwise

uninteresting. A much more impºrtant

case was that of Hullett v. King of Spain,

2 Bligh, N.S. 31. The circumstances were

shortly as follow: By a treaty between the

governments of France and Spain, it was

agreed that France should pay the King of

Spain a certain sum of money to be distri

buted by him among his subjects having

claims against the government of France.

This sum, by the terms of the treaty, was

made payable to an agent to be appointed by

the king of Spain. He accordingly appointed

an agent, who received the sum stipulated,

and afterwards deposited part of it in the

hands of merchants of London, in the name of
his secretary. A bill was filed in equity, in the

name of the king of Spain, as plaintiff against

the depositaries and depositor, stating these

facts, and praying a discovery and account,

and the payment of the money into court;

the defendants demurredº the grounds of

a defect of parties, and that a foreign sove

reign could not sue in a court of equity in

England, and that the suit should have been

brought by his ambassador. The lord chan

cellor thus addressed himself to the last topic.

It is a happy specimen of the interrºgative

earnestness which he displayed on the bench.

“It has been argued, that political reasons might

have rendered it necessary to recognize the right of

some other sovereign; and a case has been supposed

of a bill filed when the French were in possession

of Spain, by the individual who exercised the

authority over Spain at that time; the individual

who here appears as the plaintiff, asserting his title

as king of Spain, being no doubt deposed from his

throne by power, not by right; his father then

living, and claiming the throne against the person
in possession, and his son against both : as to this,

and the objection that the title of Ferdinand may

be disputable, it is admitted upon the record, that

he is the king and sovereign ruler of Spain.

“That a king is entitled to sue as a king cannot

be disputed. Ås a suitor, he submits himself to the

jurisdiction of the court, otherwise it might be an

objection that you could not control him. But if he

comes here as a suitor, he submits himself to the

jurisdiction. Has not the sovereign power of ano:

ther country the common privilege of mankind ;
Do you say that by the law of nations he is deprived

of that privilege, being the king of Spain? .

“The French government expressly stipulated

that they will pay money into the hands of such

person as shall be named by the king of Spain.

The king of Spain appoints Machado as his agent,

and by virtue of that agency and appointment, the

French government allow him to subscribe the
rentes in his name, and he is allowed to act as the

agent of the king of Spain. Only consider it. An
arrangement is entered into, not between the sub

jects of Spain, creditors of France, and the French
government, but the king of Spain and the king of

France, which ultimately the subjects of the king of

Spain were to have the benefit of, but the acting
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parties were the head of the respective go

vernments.

“Why are we to assume on this record that the

king of Spain is suing for the purpose of destroying

the right: we are rather to assume that he is suing

to establish the right. Machado takes possession

of this money, and gets out of the reach of the

king of Spain and the creditors. You will find,

taking the whole of the record as it stands, the

transaction is this; the government of France con

tracts with the government of Spain, to pay the

king of Spain a sum of money, which is to be

eventually distributed among certain persons who

are subjects of Spain, who have sustained losses and

injuries in consequence of the invasion by France

of Spain. By that treaty between France and

Spain, the king of Spain is the party to see the

money properly applied; he is the party to see to

its application. These very tribunals, which are

established for the investigation and liquidation of

these claims, are tribunals established by the will

and arbitrary act of the king of Spain. He it is

who establishes the tribunal of liquidation. He it

is who establishes the court of appeal. They were

not existing tribunals; they are tribunals established

by him, and under his authority. He is to see, as

the governing power of that country, to the applica

tion of these funds. In the mean time, these indi

viduals under his authority get possession of these

funds as agents. Then, is not the king of Spain,

(provided he can sue in our municipal courts,) is

he not entitled to come here, and sue for the money
so obtained 2

“It has been asserted, that no case has occurred

in which a sovereign was permitted to sue in the

municipal courts of England. Can no case be found

in which the king of Spain has sued at law 7 What

is that case in Rolles Reports, where he was

directed to bring an action of trover, and he did so

In another case there was a bill filed by the ambas

sador of the King of Spain, but the bill was dis.

missed, on the ground that it ought to have been

filed by the king of Spain.

“Suppose the king of Spain were to send jewels

to be set, to Messrs. Rundell and Bridges, and the

jewellers were not to deliver them up to the king, do

you mean to say that the courts of the country

could not interfere? that the king of Spain could

not recover the jewels 2 do you think there would

be no redress in a case of this kind?

“The action was not by the ambassador. How

can an ambassador bring an action at law? the

party was never in possession of the property. If

you look at the reports in Rolle's, Bulstrode's, and

Rolle's Abridgment, you will see in some places it

is entitled the King of Spain v. Pountes. How could

an ambassador bring an action of trover, the pro

perty never having been in his hands?

“Has the record been examined in the case cited

from Rolle, to see whether the ambassador was the

plaintiff on the record It was brought by his

direction very likely, but how could an ambassador

bring an action for property belonging to the king?

it is quite out of the question. I wish to point your

attention to that case in Hobart, in which the bill

was dismissed, on the ground that the bill should

have been in the name of the king, and not in the

name of the ambassador, as the ambassador was the

agent of the king for political, but not for private,

purposes. Have you observed what Lord Kenyon

says in Ogden v. Falliot? (3 T. R. 731.) These are

his words: “If we were to consider the acts of the

province of New York as binding, as has been con

tended, I am at a loss to know why all the propert

of those persons which was said to be confiscated,
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did not pass to the executive power of that state to

whom it was said to be forfeited, and why an action

might not have been brought in the name of such

executive power to enforce the payment of this

bond.’ I think you will find in one of those cases,

(I have not the books here,) that the King of Spain

brought an action of trover against a party who had

got possession of some property, and he recovered.

It is quite clear it must be in his own name. There

are several other cases besides that.”

Many of his judgments are equally remark

able for the clear statement of the facts of the

case, the able discussion of the difficultieswhich

had arisen in the argument, and the satisfac

tory reasons given for their decision. With

out noticing them more fully, we may men

tion, as instances of this, Trant v. Dwyer, 2

Bligh, N. S. 11; Collins v. Hare, ib. 106;

Fitzroy v. Howard, 3 Russ. 225; Mortimer

v. West, 3 Russ. 370; Phipps v. Lord Ennis

more, 4 Russ. 131; and Ross v. Aglionby, 4

Russ. 489.

As favourable specimens of his argumenta

tive judgments, we would direct the reader's

attention to the cases of Free v. Montague, 2

Bligh, N.S. 65; the Mystery of Mercers v.

the Attorney General, ib. 165; Burnand v.

Nerot, ib. 215; Pattison v. Mills, ib. 519;

Robinson v. Dickenson, 3 Russ. 399; Pemberton

v. Oakes, 4 Russ. 154; and Nerot v. Burnand,

4 Russ. 247, all of which display, in our

opinion, great judicial talent.

It is proper also to observe, that the judg
ments of the late lord chancellor in Scotch

appeals have always given the greatest satis

faction in that country (a).

SUMMARY OF RECENT STATUTES.

THE CARRIERs’ Act.

A very important statute, as it concerns mail

contractors, stage-coach proprietors, and other

common carriers by land, and persons sending

parcels by them, was passed in the last session

of Parliament, namely, the 1st W. IV., c. 68.

We shall give an analysis of the Act, and at

the conclusion, make some remarks on its prin

cipal provisions.

Sec. 1. After reciting that the liability of com

mon carriers of various kinds had been greatly in

creased by persons sending property, by them of

great value in small compass, and neglecting to no

tify its value, thus preventing the carriers, by due

diligence, from protecting themselves against losses

arising from their legal responsibility; and that

there was great difficulty in fixing parties with no

tices published by common carriers, with intent to

limit such responsibility, whereby they have become

exposed to great and unavoidable risks, and have

thereby sustained heavy losses; it is enacted, that,

from the passing of the Act, no mail contractor,

stage-coach proprietor, or other common carrier by

land, shall be liable for the loss of, or injury to, any

gold or silver coin of this realm or of any foreign

state, or any gold or silver in a manufactured or un

manufactured state, or any precious stones, jew

ellery, watches, clocks, or time-pieces of any des

(a) Our limits render it necessary to postpone

the remainder of this article to the next number.
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cription, trinkets, bills, notes of the governor and

company of the Banks of England, Scotland, and

Ireland respectively, or of any other bank in Great

Britain or Ireland, orders, notes, or securities for

payment of money, English or . foreign, stamps,

maps, writings, title-deeds, paintings, engravings,

pictures, gold or silver plate or plated articles, glass,

china, silks in a manufactured or unmanufactured

state, and whether wrought up or not wrought up

with other materials, furs, or lace, or any of them,

contained in any parcel or package which shall have

been delivered, either to be carried for hire, or to

accompany the person of any passenger in any

mail or stage-coach or other public conveyance,

when the value of such article or articles, or pro

perty aforesaid, contained in such parcel or package,

shall exceed the sum of ten pounds, unless at the

time of the delivery thereof at the office, ware

house, or receiving house, of such mail contractor,

stage-coach proprietor, or other common carrier, or

to his, her, or their book-keeper, coachman, or

other servant, for the purpose of being carried or of

accompanying the person of any passenger as afore

said, the value and nature of such article or articles

or property shall have been declared by the person

or persons sending or delivering the same, and such

increased charge as herein-after mentioned, or an

cngagement to pay the same, be accepted by the

person receiving such parcel or package.

- Sec. 2. When any such parcel, of more value

than ten pounds, shall be so delivered, an increased

rate of charge to be notified by some notice affixed,

in legible character, in some public and conspicuous

part of the office, warehouse, or other receiving

house, may be demanded and received ; and all

persons sending or delivering such parcel, shall be

bound by such notice, without further proof of the

same having come to their knowledge. -

Sec. 3. A receipt, not stamped, for such in

creased charge, may be demanded; and if refused,

or if notice is not put up, as required by this Act,

the carrier shall not be entitled to the benefit of this

Act, but shall be liable as at common law, and shall

refund the increased rate of charge.

Sec. 4. Carriers’ common law liability for pro

perty given into their care not to be limited by any

notice, except where they are entitled to the benefit

of this Act,

Sec. 5. Every office, &c. appointed by such com

mon carriers for receiving parcels, shall be deemed

a receiving house within the meaning of the Act :

any one or more of such carriers shall be liable to

be sued: and no suit shall abate for want of join

ing any co-proprietor or co-partner.

Sec. 6. Act not to affect special contract between

the parties.

Sec. 7. When an increased charge has been

paid for the carriage, and loss or damage takes

place, such increased charges may be recovered in

addition to the value of the parcel.

Sec. 8. No provision of the Statute to protect

common carriers from liability for loss or injury

arising from the felonious acts of any of their ser

vants; or to protect such servants from the conse

quences of their neglect or misconduct.

Sec. 9. Common carriers to be liable only to

such damages as shall be proved, on the trial, not

exceeding the declared value, together with the

increased charges, as before mentioned.

Sec. 10. Common carriers allowed to pay money

into court in all actions for the loss of goods, in the

same manner, and with the same effect, as money

may be paid into court in any other action.

Sec. 11. Act declared a public Act.

Summary of Recent Statutes.

By this statute the responsibility of mail

contractors, stage-coach proprietors, and other

common carriers by land, for hire, is limited

to ten pounds, if any of the property mentioned

in Sec. 1, be lost, unless its nature has been de

clared, and a proportionately increased rate of

charge paid, or a satisfactory engagement for

it given. ... Notice of those increased rates is

to be “affixed, in legible character, in some

public and conspicuous part of the office, ware

house,” &c., “and all persons sending” “par

cels containing such valuable article,” “shall

be bound by such notice, without further proof

of the same having come to their knowledge.”

Previous to this Act being passed, if strong

proof were not given that the limitation by the

carrier of his common law liability had come

to the knowledge of the party sending the par

cel, or that sufficient efforts had been made to

bring it to his knowledge, the carrier was liable

for the loss or injury of the property sent.

Difficulties, however, were frequently felt in

fixing the plaintiff with knowledge of the limi

tation by the carrier. It was a question for the

jury what were sufficient efforts to bring the

limitation to the knowledge of the persons

sending. Wide—Kerr v. Willan, 2 Stark. 53;

Davis v. Willan, 2 Stark. 279; Clayton v.

Hunt, 3 Camp. 27; Butler v. Hearne, 2 Cam.

415; Leeson v. Holt, 1 Stark. 186; Rowley v.

Home, 3 Bing. 2; Macklin v. Waterhouse, 5

Bing. 212. ãº in Dowling’s Collection of

Statutes, p. 363.

Those difficulties will now be removed by

observing the provisions of Section 2. There

is, however, some degree of hardship in fixing

a party with knowledge of a notice in “legible

character” when the person by whom he sends

his parcel or package may not be able to read.

Section 4 leaves the common law liability of

carriers the same as before this Act, where any

other articles than those mentioned in the 1st

Section are sent. The effect, therefore, of this

Act will be, it is conceived, that no common

carrier by land can limit his common law lia

bility to a less sum than ten pounds by any

public notice he may give.

By Section 6 special contracts are not to be

affected.

The provision contained in Section 5 is most

valuable, namely, that actions against common

carriers shall not abate on account of the non

joinder of any co-partner or co-proprietor.

This removes one of the great difficulties

attending the bringing of an action against com

mon carriers before the passing of this Statute.

The provision contained in Section 10, per

mitting money in all cases to be paid into

court by the carrier, is new. Before this enact

ment, when the damages were uncertain, mone

could not be paid into court. Fail v. Pickford,

2 B and P. 234. Where the amount of loss

was specific, it was allowed. Hutton v. Bolton,

| Hen. Bl. 299, n. (b). For the effect of such

a payment, see Yate v. Willan, 2 East, 128;

Clark v. Gray, 6 East, 570.
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ADMINISTRATION OF JUSTICE

AMENDM.ENT BILL.

By the Act 1 Wm. IV. c. 70, passed in the

last session of parliament, for the more effec

tual Administration of Justice, it was enacted,

that the essoign and general return days of
each Term should be as follows:

The First essoign or general return day for

every Term shall be the fourth day before the

day of the commencement of the Term, both

days being included in the computation.

The Second essoign day shall be the fifth

day of the Term.

The Third shall be the fifteenth day of the
Term.

The Fourth and last shall be the nineteenth

day of the Term.

This part of the Act is intended to be re

º and the following provisions substi

tute(l:

That all writs now usually returnable in the

King's Bench, Common Pleas, or Exchequer, on

general return days, after the first of January next,

may be made returnable on the third day exclusive

before the commencement of each Term, or on

any day not being Sunday between that day and the

third day exclusive before the last day of the Term ;

and the day for appearance shall, as heretofore, be

the third day after such return exclusive of the day

of the return, or in case such third day shall fall on

a Sunday, then on the fourth day after such return

exclusive of such day of return.

That in case the day of the month on which any

Term is to end shall fall on a Sunday, then the Mon

day next after such day shall be deemed the last

day of the Term ; and in case any of the days be

tween the Thursday before and the Wednesday

after Easter shall fall within Easter Term, such days

shall be deemed a part of such Term, although there

shall be no sittings in Banc on any of such interven

ing days.

- -E

ON THE CONDUCT OF

THE LEGAL OBSERVER.

To the Editor.

SIR, Congratulating the profession on the esta.

blishment of a work designed to collect and

eireulate information peculiarly beneficial to

the practitioners of the law, and which ap

pears well adapted to promote the interests of

all branches of the profession, I beg to enclose

a few hints relating to the practice and pro

ceedings in bills in the House of Commons,

which I hope may be useful and advantageous

to the rising members of the profession

who are inexperienced in business of that

description, and especially to the assistants

and clerks of solicitors in the country who

may be intrusted to conduct and superintend

a bill through parliament. In case you

should think thein worthy of insertion in

the Legal Observer, I may be induced to

frespass, on its columns at a future day, by

forwarding some practical hints relating to

Petitions against bills, and the proper course

of opposing them. ... I may also probably for

Ward you some similar suggestions regarding

the mode of soliciting "bills through the
House of Lords.

I cannot omit this opportunity of alluding to .

two very singular reports which have reached

me—the one, that the Legal Observer has

been established to oppose barristers; and

the other that its ..". ose is to write

against the proposed General Registry Act;

but I have .. in vain through the ar

ticles you have inserted for any evidence to

authorise either of these reports. Indeed, I

hope that you will never allow your pages to

be made the vehicle of , an improper or

unfounded attack on any individual, or any

body of men, whether connected or not with

the profession ; but more especially that for

bearance will be observed in the absence of

any act of injustice or injurious proceeding

towards that department of the profession to

which I presume you belong (a).

Pn times like the present, it becomes the

duty of every man, so far as his power ex

tends, to maintain the true interests of reli

gion and good government, and, by conse

quence, the ancient legal institutions of the

country. Whilst, therefore, moderate and

prudent reform and amendment must be the

wish of every honest man, especial care must

be taken that the whole fabric be not endan

gered by too much impairing those great bul

warks by which it has for so many ages been

upheld and supported.

1 am, Sir,

Your most obedient servant,

AN Old Solicitor.

BILLS IN PARLIAMENT.

PRActicAL HINTs relating to the Introduc

tion and Passing of a BILL through the

House of CoMMons.

IT is taken for granted that the parties are

fully aware of the general nature of the bill

required, and of the powers and provisions

necessary to be included in it; but it too fre

quently happens that bills are introduced into

parliament without that previous consideration

of the object and details which is necessary to

render them full and sufficient, as well as

unobjectionable. Hence, then, the necessity

of much previous attention.

1. A bill being determined upon, the first

step to be taken is to examine very carefully

all the printed standing orders of the Houses

of Lords and Commons, and particularly

those which are applicable to the bill, for it

will be found that different rules are applica

ble to different bills. The rules laid down in

the standing orders, must be scrupulously

followed. Without a familiar knowledge of

the standing orders, and a strict adherence to

them, the solicitor will meet with perpetual

difficulties, and probably lose his bill. It is

therefore a duty imperative upon every

one soliciting a bill, before he commences

operations, to make himself master of the

standing orders of both houses of parliament;

(a) We refer to the “Notes of the Term” in the

present Number, for some remarks on the subject of

this letter.
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and having so mastered them, to be most cau

tious and careful in doing all that they re

quire, and at the times required;ji, aS

regards time, notices, advertisements, news

papers, surveys, plans, books of reference,

estimates, applications to landowners, assents

and dissents, exhibition of bill, subscribers,

contracts, &c. And let it be recollected, that as

bills are classed in the standing orders, care

must be taken that the rules applicable to the

particular bill to be solicited are duly ob
served.

2. The standing orders having been com

lied with, prepare and engross a petition for

eave to bring in the bill. In the preparation

of this petition, be cautious in the allegations

and prayer, and the title to be given to the

bill. This petition must be presented on or

before the day fixed by the sessional order for

the presentation of petitions.

3. After or before preparing the petition,

apply to a member to present it, and to take

charge of the bill; and, as such member is

generally the chairman of the committee to

whom the petition and bill will be referred,

the member to be applied to should be well

informed of the object of the bill, the

grounds upon which it may be supported,

the objections likely to be made, and of the

answers to those objections, so that he

will be armed with the fullest informa

tion, and be enabled to act as he shall see

fit. Here it may be proper to add, that

it is usual, and very essential to the success of

a bill, to put every member who is likely to

take an interest either for or against it, into

early possession of sufficient information, by

means of letters, printed statements, and per

sonal intercourse, so that he may be the better

able to comprehend the points likely to arise

on the discussion of the bill in the committee,

or in the House; and, consequently, to form

his judgment of the propriety of supporting

or rejecting the bill.

4. The petition, being presented to the

house, is referred to a committee to examine

into its allegations, and to report thereon,

and also whether the standing orders of the

House have been complied with.

5. Attend the committee on the petition

with the witnesses and documents, to prove

the allegations in the petition, and that the

standing orders have been fully and completely

complied with ; and to avoid confusion in the

committee, previously arrange and commit to

writing the proofs, with the witnesses' names,

and hand a fair copy to the clerk of the com

mittee, so that he may quickly despatch the

business, and prepare a proper report on the

petition.

6. The report on the petition being made,

lies on the table of the House one day, and

then leave is given to bring in the bill."

7. Prepare the bill, and getit settled by coun

sel, and examined by the parliamentary agent.

This ought to be done (if practicable) before

the sessions commence, so that it may be well

digested, and every proper clause introduced.

There are a set of clauses called standing

Bills in Parliament.

order clauses, which must be in the bill. In

preparing the bill, have especial regard to the

recital or facts stated in the preamble, for it is

upon the recital or facts that issue is most

frequently joined, and upon which, therefore,

the opposition to the bill is made.

8. When the bill has been prepared and

settled, it is printed and engrossed, presented

to the House, read a first time, and afterwards

a second time, of which readings the standing

orders point out the notice to be given, as well

as the time which should elapse between them;

and therefore, to prevent mistake, have re

course to the standing orders for information

upon these points. In some bills there must

be seven days between the first and second

reading; but, in others, three days only, and

three days' notice of the second reading is

required.

. Upon the second reading, if the bill be

opposed, a stand is frequently made in the

House, so that, should the bill be rejected,

the expense of supporting and opposing it

in the committee is avoided: but, in gene

ral, private bills are not opposed on the se

cond reading, but referred to a committee... If

an opposition to the bill on the second reading

be apprehended, it is important that those

members who take an interest in the bill

should be apprised of the time fixed for the

second reading, so that they may be present

if they think fit, to support or oppose it.

10. After the bill is (upon the second read

ing) referred to a committee, seven days must

elapse before the committee can proceed, and

three days' notice is necessary to be given of

the proceeding on the committee. Before

going into the committee, it is usual to
submit the bill to the chairman of the

committee of the House of Lords for his

perusal, by which means objections to the

bill, when it has arrived in that house, are

avoided.

11. To prepare for going into the com

mittee when a bill is opposed, requires all the

skill and prudence of the solicitor in getting

up his case, and collecting evidence to sup

port the bill, as well as evidence to repel

objections. This case and evidence he will

give to counsel accustomed to parliamentary

business, and in the committee the merits or

demerits of the bills are tried, and upon the

recital or facts stated in the preamble the

committee decide. Those members for or

against the bill generally attend the com

mittee; and, as it is most material to avoid an

adjournment sine die, or for a period beyond

the duration of the session, by which the

bill is lost, the parties connected with the bill

usually inform members from day to day of

the time when the committee sits; and, to

avoid confusion, each party for or against the

bill arranges daily which of his friends shall

call on or write to particular members, by

which a double trouble to the latter is

avoided.

12. When in committee, care must be

taken to keep out of the room witnesses who

attend to be examined, for occasionally
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their evidence is objected to on that account.

The evidence is taken down and copies de

livered out by the committee clerk every

night, and copies of such evidence are made

and handed to the counsel employed in the

case. -

13. Before, and pending the committee, the

parties in general prepare statements in favor

of the bill, and objections to it, as well as

answers and replies to opposing statements.

These statements and objections, which are

given to members, should be clear and concise,

otherwise they will not be read. -

In short, (to use an expressive colloquial

ism,) no stone must be left unturned to excite

the attention of members, so that they may

take an interest in the bill, and the more nu

merously they attend the committee, the more

likely is justice to be done. Statements

or objections are frequently printed and

put into the hands of members at or before

the second reading of the bill, but the neces

sity for so doing will depend upon the views

and intentions of the parties as to the time

and mode of opposition.

14. Should there be no opposition to the

bill, still evidence must be given to prove the

recital and facts stated in the preamble.

15. If the bill pass the committee, it is re

ported to the House, and may then be read a

third time. On the third reading amendments

may be moved, or the bill may be opposed.

It is, therefore, necessary to be on the alert

by giving information to members of the

time fixed for the third reading, so that they

may be present if they think fit.

16. The report on the bill must be made on

or before the day fixed by the House in their

sessional order for bills to be reported, but if

this cannot be done, the House, upon the ap

lication of the committee, frequently enlarge

the time for making their report.

17. The bill, when reported, must lie on

the table seven days, at the expiration of

which time it will be read a third time, and

passed or rejected.

We hope to be able, in a future number, to

give some hints as to the practice in solicit

ing bills through the House of Lords, and in

opposing bills in either House. But in the

mean time, the standing orders of both

Houses of Parliament, and the publications of

the late Mr. Ellis, who was a solicitor, of

Mr. Sherwood the parliamentary agent, and

of Mr. David Pollock the barrister, relative

to the practice on private bills, may be read

with advantage.

COLONIAL LAW.

We take up this subject, not only on account

of its intrinsic importance, but for the peculiar

interest which it is calculated to awaken at the

present time, in regard to the great question of

the Slavery Laws; and incidentally (as will very

remarkably appear) to the establishment of New

Local Courts.

We shall adopt as our text books the three

Reports of Mr. Dwarris, one of the com

missioners appointed to inquire into the admi

nistration of justice in the West Indies, (a)

and Mr. Howard's Work on the Laws of

the British Colonies (b). Our survey will be

somewhat wider than that of the commis

sioners, and somewhat more contracted than

that of Mr. Howard. The commission ex

tended only to Barbadoes, Tobago, Grenada,

St. Vincent, Dominica, Antigua, Montserrat,

Nevis, St. Christopher, and the Virgin

Islands. Mr. Howard's work embraces not

only the whole of the West India Islands, but

the British dependencies on the American

continent, both northern and southern. Pass

ing over for the present the North American

colonies, we shall extend our inquiries to the

West Indies, and the settlementson the south

ern division of the continent, embracing, in

addition to the islands visited by His Majesty's

commissioners, those of Jamaica, Trinidad, St.

Lucia, the Bahama and Bermuda islands, and

the continental settlements of Berbice, Dema

rara, and Essequibo. These colonies vary con

siderably in extent, and in number of inhabi

tants. Some of them were originally English

settlements, others have come into our posses

sion by conquest or treaty. As we may have

occasion hereafter to advert to their size, popu

lation, and mode of settlement, we shall make

a few brief remarks, historical and statistical,

preparatory to our inquiry into the state of the

law in each colony.

Barbadoes, though discovered by the Por

tuguese, was first settled by the English. It

afforded a refuge to the royalists during the

Protectorate of Cromwell, as Jamaica, at a later

period, did to the republicans. The island is

twenty-one miles long, by fourteen broad, and

contains about 100,000 acres. Its population,

in 1829, was as follows: whites 14,959, free co

loured 3119, free blacks 2027, slaves 76,059.

Tobago is twenty-five miles long, and twelve

broad. Its population in 1829 was, whites 321,

free black and coloured 1163, slaves 12,748.

It was one of the four neutral islands, but was

taken possession of by the English in 1737, and

ceded to them by the treaty of 1763. In 1781

it was taken by the French, and was retained

by them at the peace of 1783. It was retaken

by the English in 1793, confirmed to them at

the peace of Amiens, and has remained in their

possession ever since.

Grenada was discovered by Columbus, and

was afterwards, taken possession of by the

French; surrendered to the English, February

1762, and was formally ceded to England by the

definitive treaty, signed the 10th of February,

1763. It shared the fate of most of our West

Indian possessions during the American war,

having been taken by the French in 1779. The

peace of 1783 restored it to England. It contains

(a) Reports of the Commissioners of Inquiry into the

Administration of Civil and Criminal Justice in the

West Indies.

(b) The Laws of the British Colonies in the West

Indies, and other parts of America concerning Real

and Personal Property, and the Manumission of Slaves,

with 4, view of the Constitution of each Colony, By

John Henry Howard, solicitor. 2 vols. 1827.
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about 80,000 acres, but, being very mountain

ous, only a comparatively small part has been

brought into cultivation." In 1828, the white
opulation amounted to 782, free coloured and

black 3743, slaves 24,342.

St. Vincent was settled by the English, cap

‘tured by the French in 1779, and restored at

the peace of 1783. It contains about 84,000

acres. The return of 1825 gives the following

amount of population; whites 1301, free people

of colour 3824, free blacks 7380. The num

ber of slaves, in 1828, exceeded 20,000.

Dominica was one of the neutral islands, but

had a majority of French settlers. It was con

quered by the English in the glorious 1759,

when the British arms were triumphant in every

quarter of the globe, and confirmed to them

by the peace of 1763. By the disgraceful neg

ligence which left the colonies without protec

tion during the contest with France and Ame

rica, it was for a time lost to this country,

having been taken by the French in 1778, but

was restored at the peace of 1783. It contains

about 186,000 acres. In 1793, according to

Edwards, the French in this island were more

numerous than the English. In 1829 its po

pulation was, whites 840, free coloured 3602,

slaves 14,483. -

Antigua is about fifty miles in circumfe

rence, and contains about 60,000 acres. In

1827 its white population amounted to 1980,

free coloured and black, 3895. In 1828 the

number of slaves was 29,839. It was in this

island that Governor Parke terminated a life of

unbridled profligacy, by a violent death.

There was such romantic villany in the cha

racter of this man, and his career was altogether

so extraordinary, that we are tempted to

extract Brian Edwards’s account of him, espe

cially as a part of it will illustrate the state of

the law at that time in Antigua.

“Mr. Parke was a native of Virginia, and was

distinguished for his excesses at a very early time of

life. Having married a lady of fortune in America,

his first exploit was to rob his wife of her money,

and then desert her. With this money he came to

England, and obtained a return to parliament, but,

gross bribery being proved against him, he was

expelled the house. His next adventure was to

debauch the wife of a friend, for which, being pro

secuted, he quitted England, and inade a campaign

with the army in Flanders, where he had the fortune

to attract the notice, and acquire the patronage, of

the Duke of Marlborough. In 1704 he attended

the duke as one of his aides-de-camp; and as such,

on the event of the battle of Hochstet, having been

sent by his grace to England with intelligence of

that important victory, he was rewarded by the

queen with a purse of a thousand guineas, and her

picture richly set with diamonds. The following

year the government of the Leeward islands becom

ing vacant, Mr. Parke, through the interest of his

noble patron, was appointed to succeed Sir William

Matthews therein, and he arrived at Antigua in

July 1706. As he was a native of America, and

his interest with the British administration was

believed to be considerable, the inhabitants of the

Leeward islands, who were probably unacquainted

with his private character, received him with singu

lar respect; and the assembly of Antigua, even

contrary to a royal instruction, added a thousand

pounds to his yearly income, in order, as it was

expressed in the vote, to relieve him from the

expense of house rent; a provision which, I believe,

has been continued ever since to his successors in

the government.

The return which Mr. Parke thought proper to

make for this mark of their kindness, was an avowed

and unrestrained violation of all decency and prin

ciple ; he feared neither God nor man; and it was

soon shewn of him, as it had formerly been of ano

ther detestable tyraut, that he spared no man in his

anger, nor woman in his lust. One of his first enor

mities was to debauch the wife of a Mr. Chester,

who was factor to the Royal African Company, and

the most considerable merchant in the island.

Apprehending that the injured husband might medi

tate revenge, the worthy governor endeavoured to

be beforehand with him, by adding the crime of

murder to that of adultery. Mr. Chester having

about this time had the misfortune to kill a person by

accident, his excellency, who had raised a common

soldier to the office of provost-marshal, brought him

to a trial for his life; directing his instrument, the

provost-marshal, to impanel a jury of certain per

sons, from whom he doubted not to obtain Chester’s

conviction ; and the execution of this innocent and

injured man would undoubtedly have followed, if

the evidence in his favor had not proved too pow

erful to be overborne, so that the jury were com

pelled to pronounce his acquittal.

Another of his exploits was an attempt to rob the

Codrington family of the island of Barbadoes, (of

which they had held peaceable possession for thirty

years,) by calling upon them to prove their title be

fore himself and his council; a measure which gave

every proprietor reason to apprehend, that he had

no security for his possessions but the governor's

forbearance.

He declared, that he would suffer no provost

marshal to act, who should not at all times summon

such juries as he should direct. He changed the

mode of electing members to serve in the assembly,

in order to exclude persons he did not like; and not

being able by this measure to procure an assenibly

to his wish, he refused to call them together, even

when the French threatened an invasion.

He entered the house of Mr. Chester, the person

before mentioned, with an armed force, and seized

several gentlemen, (some of them the principal men

of the island,) who were there met for the purpose

of good fellowship, on suspicion that they were con

certing measures against himself, most of whom he

sent by his own authority to the common gaol, and

kept them there without bail or trial.

By these, and a thousand other odious and in

temperate proceedings, the whole country became

a party against him, and despatched an agent to

England to lay their grievances before the crown,

adopting, in the first instance, all moderate and

legal means to procure his removal; but, from the

delays incident to the business, the people lost all

temper, and began to consider forbearance as no

longer a virtue. More than one attempt was made

upon the governor's life, in the last of which he was

greviously, but not mortally wounded. Unhappily

the furious and exasperated state of men's minds

admitted of no compromise, and the rash, impetuous

governor was not of a disposition to soften or conci

liate, if occasion had offered.

At length, however, instructions came from the

crown, directing Mr. Park to resign his command

to the lieutenant-governor, and return to England

by the first opportunity; at the same time commis

sioners were appointed to take examinations on the

spot concerning the complaints which had been
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urged against his conduct. It would have been

happy if the inhabitants of Antigua had borne their

success with moderation, but the triumphant joy

which they manifested on receipt of the queen's
orders, provoked the governor into desperation. He

declared that he would continue in the government

in spite of the inhabitants, and being informed that

a slip was about to sail for Europe in which he might

have conveniently embarked, he refused to leave

the country. In the meanwhile, to convince the
people that his firmness was unabated, and that he

still considered himself in the rightful exercise of his

authority, he issued a proclamation to dissolve the

assembly.

Matters were now coming fast to an issue. . The

assembly continued sitting, notwithstanding the go

vernor's proclamation; and resolved, that having

been recalled by his sovereign, his continuance in

the government was usurpation and tyranny, and

that it was their duty to take charge of the safety

and peace of the island. On hearing of this vote,

the governor secretly ordered a party of soldiers to

surround them; but the assembly, having obtained

information of his intentions, immediately separated

to provide for their personal safety. The ensuing

night, and the whole of the following day, were em
played in summoning the inhabitants from all parts

of the island to hasten to the capital, properly armed

to protect their representatives. It was given out,

however, that the governor's life was not aimed at:

all that was intended was to secure his person, and

send him from the island.

On Thursday the 7th of December, 1710, early

in the morning, about five hundred men appeared in

arms in the town of St. John's, where Colonel Park

had been making provision for resistance in case of

an attack. He had converted the government house

into a garrison, and stationed in it all the regular
troops that were in the island. On the approach of

the inhabitants, however, his courage deserted him.

The sight of the injured people coming forward as

one man with deliberate valour, to execute on his

person that punishment, which he must have been

conscious his enormities well merited, overwhelmed

him with confusion and terror. Although he must

have been apprized that his adversaries had pro

ceeded too far to retreat, he now for the first time,

when it was too late, had recourse to concession.

He despatched the provost marshal with a message

signifying his readiness to meet the assembly at

Parham, and consent to whatever laws they should

think proper to pass for the good of the country. He

offered at the same time to dismiss his soldiers, pro

vided six of the principal inhabitants would remain

with him as hostages for the safety of his person. The
speaker of the assembly, and one of the members

of the council, unwilling to carry matters to the last

extremity, seemed inclined to compromise, and pro

posed themselves as two of the hostages required of

the governor; but, the general body of the people, ap

prehensive that further delay might be fatal to their

cause, called aloud for immediate vengeance, and

instantly marched forward in two divisions. One of

these, led by Mr. Piggot, a member of the assembly,

taking possession of an eminence that commanded

the government house, attacked it with great fury.

Their fire was briskly returned for a considerable

time, but at length the assailants broke into the

house. The governor met them with firmness, and

shot Piggot dead with his own hand, but received

in the same moment a wound, which laid him pros

trate. His attendants seeing him fall, threw down

their arms, and the enraged populace, seizing the

person of the wretched governor, who was still alive,

tore him into a thousand pieces, and scattered his
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reeking limbs in the streets. Besides the governº,
an ensign, and thirteen private soldiers, who fought
in his cause, were killed, and a lieutenant and

twenty-four privates wounded. Of the people,

thirty-two were killed and wounded, besides Mr.

Piggott. The governor's death instantly put an

end to this bloody conflict.

Edwards's History of the West Indies, 1793,

vol. 1, p. 439-445.

St. Christopher was named by Columbus

after himself. Its length is fifteen miles, its

medium breadth only four. It is the oldest of

the British settlements, and was never planted

or possessed by the Spaniards: Its population

in is27 was, whites about 1600, free coloured

and black 3000, slaves 18,119.

Montserrat is an offset of St. Christopher,

having been planted by settlers from that
island, who quitted it, principally, in conse

quence of religious differences; º were

chiefly natives of Ireland, and of the Romish

religion. It was captured by the French dur

ing the American war, but restored at the

peace. It is about nine miles long, by nine

broad. In 1828 the following was the

amount of its population: whites 315, free

coloured and black 818, slaves 6247. -

Neºis is a mere “rock in the ocean.” It

was an English settlement. Its population in

1828; whites about 700 : free coloured and

black 2000: slaves 8109. - -

The Virgin Islands were discovered and

named by Čolumbus. The Spaniards, how

ever, neglected them, and for a long period

they were inhabited principally by Dutch

Bućcaneers. Some of them were ultimately

settled by the English, and of those in their
possession, Tortola is the principal.

St. Lucia is twenty-seven miles long, by

twelve broad. It was settled by the English

in 1637. Considerable numbers of French set
tlers subsequently disturbed its peace, and after

much contention, it was agreed by the two

powers that it should be considered neutral ;

but in 1763 it was formally ceded to the

French. It was taken by the English in 1778,

and restored in 1783. It was again taken by

the English, in 1794 retaken by the French,
and again taken by the English within a few

months after. It was restored to the French

at the peace of Amiens, but was once more

taken by the English in 1893, and finally ceded

to them in 1815. There is no accurate return

of its population. º

Jamaica is 150 miles long, 40 broad, and

contains about 4,000,000 acres. It was discovered

by Columbus, and settled by the Spaniards,

who retained it for a century and a half, "" it

was captured by the English in 1655. As it

greatly surpasses the islands hitherto mention
ed in extent, so it unquestionably exceeds them

in population; but from the imperfect nature

of the returns, it is impossible to speak to this

point with any approach to accurº -

Trinidad was discovered by Columbus in
1493, but not taken possessio" of by the

Spaniards till nearly a century after. It sur

rendered to the British forces under Sir Ralph

Abercromby in 1797, and has remained in our

H
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possession ever since. Its greatest length is

seventy-nine miles; its greatest breadth fifty

six. In 1829 it contained: whites 4026, free

coloured and black 16,412, slaves 22,436.

The Bahama Islands are four or five hundred

in number, but a great proportion are nothing

more than cliffs and rocks. They were the

first fruits of the discoveries of Columbus.

The English attempted to settle them in the

reign of Charles the second, but they were

little more than a refuge for Buccaneers

until 1718, when Captain Woodes Rogers

was sent out as governor. He expelled the

R. and fixed the seat of government at

ew Providence. In 1781 they surrendered

to the Spaniards, but were restored in 1783.

The return in 1829 gives the following amount

of population: whites 4152, free black and

coloured, (exclusive of black troops,) 2797,

slaves 9297.

The Bermudas form a cluster of about four

hundred islands, but the greater part have

neither name nor inhabitants. The English

established themselves here, early in the seven

teenth century. During the civil wars, the

number of inhabitants increased rapidly by the

accession of persons who fled from the troubles

at home. It became a sort of fashion to resort

to these islands, and among others, they re

ceived a visit from the poet Waller, who has

left a tribute to their beauties.

“For the kind spring which but salutes us here,

Inhabits there, and courts them all the year;

Ripe fruits and blossoms on the same trees live,

At once they promise what at once they give.

So sweet the air, so moderate the clime,

None sickly lives or dies before his time :

Heaven sure has kept this spot of land uncurs'd,

To show how all things were created first.”

Battle of the Summer Islands. CANTo I.

It was here also that the great and good

Bishop Berkeley, to whom Pope has justly

ascribed “every virtue under heaven,” pro

posed to found a college for propagating Chris

tianity among the American ſndians, and he

arrived in 1728 to carry his intention into

effect; but the failure of the support from

home, upon which he had depended, compelled

him to relinquish his plan, and return.

Demerara and Essequibo are two districts

forming one government of considerable ex

tent on the South American continent. They

were Dutch settlements, and were captured by

the English in 1796. They were restored at

the peace of Amiens, but in 1803 were again

subjected to the British arms, and were con

firmed to this country by the treaty of 1814.

The population in 1829 was, white 3006, free

black and coloured 6,360, slaves 69,368.

Berbice is another Dutch settlement, which

came into our possession at the same time with

the foregoing. In 1829 the population was,

white 552, free coloured and black 1,151,

slaves 20,899.

It is to these colonies that we intend at

present to confine our attention. In future

articles, we shall lay before our readers the state

of the law in each of them, with such remarks

and suggestions as circumstances may appear to

require.

DISTRICT COURTS IN AMERICA.”

The radical principles of bringing justice home

to every man's door, and of making the admi

nistration of it cheap, have had a full experi

ment in America; and greater practical curses,

I venture to say, were never inflicted upon any

country. -

The state of Pennsylvania will serve as a good

example, because it is eminently democratic,

and has been called, par excellence, the key

stone of the republican arch. There they have

done away with nearly all the technicalities of

the law—there are nostamps—no special plead

ings—and scarcely any one is so poor that he

cannot afford to go to law. The consequence

is, a scene of litigation from morning to night.

Lawyers, of course, abound every where, as

no village, containing above 200 or 300 inha

bitants, is without one or more. No person,

be his situation or conduct in life what it may,

is free from the never-ending pests of law-suits.

Servants, labourers, every one, in short, on the

first occasion, hies off to the neighbouring

lawyer, or justice of the peace, to commence

an action. The law must decide every thing!

The lives of persons in easy circumstances are

thus rendered miserable; and the poor man,

led on by the hope of gain—by an infectious

spirit of litigation—or by revenge, is prevented

from employing his time usefully to himself,

and to the community, and generally ends by

being a loser. The lawyer's fees are fixed at

a low rate, but the passion for litigating a point

increases with indulgence to such a degree, that

the victims of cheap justice—or rather of cheap

law—seldom stop while they have a doller left.

The operation of the much vaunted prin

ciple just alluded to, of bringing justice home

to every man's door, is, in most cases, equally

mischievous. It leads to the endless establish

ment of new courts, swarms of lawyers, and

crowds of litigants. Thus, on a spot where

the population increases, and it is found a

hardship to go twenty or thirty miles for the

pleasure of a law-suit, a new county town must

forthwith be erected, with all its accompani

ments of judges, clerks of court, marshals, and

so forth. I have heard of a bad road being

used as an argument before the legislature to

obtain the establishment of a new county town.

* * º

I have not been able to obtain any very exact

returns of the number of judges in the United

States, but it is certainly enormous in its extent.

I was greatly astonished to hear, that in Penn

sylvania alone there are upwards of 100 judges,

who preside on the bench; besides several

thousands of justices of the peace, who take

cognizance of all suits not exceeding 100 dol

lars in amount. The number of persons, there

fore, who administer justice in America pro

bably exceeds that of their army and navy |

and upon the whole, I suspect, justice will be

found much dearer there than anywhere else in

the world. At all events, nothing can possibly

compensate for the boundless spirit of litiga

tion, which, conjointly with that of electioneer

* Extracted from Capt. Basil Hall's Travels in

North America, vol. II.

:
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ing, keeps the country in constant hot water

from end to end.

The salaries of the judges, in consequence

of their great number, are necessarily so small,

that no first-rate lawyer can afford to take the

appointment. I know of several barristers,

every way fitted to do honour to the bench,

who have positively refused to accept of office.

Consequently, these very important stations

are filled by a totally different class of men—

many of whom are undoubtedly very excel

lent persons, but some of them likewise are

quite unsuited for such duties.
* º * *

An appeal lies from the courts below to the

supreme court on points of law; and as the

proceedings in this, as in every other part of

the suit, are cheap, these appeals are almost in

variably made when the case is of any impor
tance.

RECENT DECISIONS IN THE

SUPERIOR COURTS.

Among the recent decisions which our num

ber of this week contains, there are some well

worthy of remark. That with respect to “pri

vilege of Parliament,” is important, not merely

on account of the decision itself, but as it ap

pears to be the first case in which it has been

solemnly decided, that where a person without

privilege is arrested, and while in custody of a

gaoler, or of his bail, he becomes privileged by

being elected a member of Parliament, he is

entitled to his discharge, or an exoneretur may

be entered on the bail piece. In the case of

Trinder v. Shirley, Douglas, 45, the defendant

had become a peer, whose privilege was for

life, and there was no discussion of the principle.

In Langridge v. Flood, quoted by Mr. Tidd,

in the 1st vol. of the 9th edition of his Practice,

p. 290, and which is mentioned in 4 East, p.

190, in the case of Grant v. Fagan, no report is

to be found, except the brief notice by Mr.

Tidd. That authority, it is true, was from the

manuscript of Mr. Justice Holroyd, but it does

not appear whether any discussion of the prin

ciple or the authorities took place. And, in

deed, the contrary inference seems probable,

since, in Burton's case, which occurred while

Mr. Justice James Parke was at the bar, that

most accurate and learned judge, Mr. Baron

Bayley, doubted, on some old authorities,

whether the court had the power to interfere.

Now, if the case of Langridge v. Flood had

undergone examination, and the court had pro

nounced a solemn decision upon it, we can

hardly doubt, that Mr. Baron Bayley, whose

knowledge of cases is certainly unparalleled,

would have been aware of it; yet he declined
to interfere.

It is somewhat remarkable that the French

legislature should, at the present time, Le busied

in making changes in regard to the freedom from

arrest of the peers of France. By article 34 of

the Charte, “no peer can be arrested for debt,

except by authority of the chamber.” How

this authority is to be exercised is not stated.

A committee, consisting of Count Portalis and

others, was therefore appointed for the purpose
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of determining that question. They have re

ported their unanimous opinion, that every

person who has obtained a judgment against a

peer, ought to have the means of carrying it

into execution; that the chamber ought not in

any case to oppose it, and that, during the re

cess, the authority for arrest ought to be gran

ted by the president. . A project of a law to

this effect was accordingly proposed, and or

dered to be printed.

The Master of the Rolls has decided that the

marquis of Hastings had a sufficient vested

interest in the Deccan prize money to enable

him to make a valid assignment.

Our readers will find some remarks of Mr.

Justice Alderson, under the head of “Prac

tice,” in the case of Mitton v. Weston, on the

subject of bringing questions of fact, instead of

law, before the courts.

A question as to whether the grant of an

annuity under rather special circumstances was

usurious or not, will be found under the head

of “Annuity.”

The determination of Lord Tenterden, in the

case of Monson v. Summers, under the title of

“Attorney’s Letter,” is worthy of perusal by

every member of the profession. Such a de

cision will be of the greatest efficacy in pre

venting vexatious suits, and inducing fair and

honourable practice among attornies. Had

the court decided otherwise, they would in fact

have held out a premium for multiplying

COStS.

The report of the state of business before the

Master of the Rolls is also deserving of particu

lar attention by the practitioners in chancery.

Assig NA B Le In't eRest.

The plaintiffs, British merchants in India, claimed

by virtue of two deeds of assignments from the late

Marquis of Hastings, to be entitled to a portion of

the fund, called the Deccan prize money, to which

the marquis was entitled under the king's war

rants of distribution of 1823 and 1824. In support

of their claim, they set forth in their bill that they

had been agents to the Marquis of Hastings when

he was Governor General of India, and made him

large advances of money; that from the year 1817,

war was carried on with the Mahratta and other

Indian tribes, and for the purpose of the war the

British forces were divided into two armies, one

called the grand army, under the command of the

Marquis of Hastings, and the other distinguished by

the name of the Deccan army, commanded by Sir

Henry Hislop. In the course of this war, carried

on for several years, considerable booty was

captured, to which the marquis and the grand

army, Sir Thomas Hislop and the Deccan army,

and also the East India Company, made claims. In

the year 1821 the marquis, by way of security and

of ultimate payment of the sums advanced to him

by the plaintiffs, gave them the assignments in

question upon his share of the booty.

In the year 1823, the king's first warrant for the

distribution of the prize money was issued. The

Duke of Wellington and Mr. Arbuthnot had been

appointed trustees for the distribution of the fund,

and they were made defendants to the suit; the

other defendants were the Marchioness of Hastings,

the personal representative of the marquis, Sir

Thomas Hislop, the East India Company, and the

King's Attorney-General. The principal question,

and that to which the part of the judgment of the
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master of the Rolls here given, applies, was raised

by the Marchioness of Hastings, for whom it wascon

tended that the marquis, at the time of the assign

ments, by virtue of which the plaintiffs claimed, had

no assignable property in the booty, and that nothing

passed by these assignments, as the subject of them

was not then capable of assignment.

The Master of the Rolls, after stating the facts of

the case, said the first question was, whether this

property was the subject of assignment in a court of

equity. All booty was originally vested in the

crown, and the act of the 54th of Geo. III. declared

it to be so vested for the purpose of distribution,

which was to be made as the king's warrant should

direct. Although the king's warrant had not been

issued at the time of the assignment by the Marquis

of Hastings, yet as he and his army had contributed

to the acquisition of the booty, the marquis had a

well-founded expectation of a share in it. This was

what may be called a vested expectancy. Prize

money was said in argument not to be assignable,

because it was in the nature of military pay, which

just policy did not allow to be assigned. But prize

money was not like military pay—it was a reward

for past services, and an encouragement to future

exertion. This booty was vested in trustees in 1823,

for the purpose of drawing up a scheme of distribu

tion. That scheme being drawn up, the king's war

rants directed the portion that belonged to Sir T.

Hislop and his army, and also that which belonged

to the Marquis of Hastings and the grand army.

Of this last, one eighth part was declared to belong

to the marquis. It was part of his assets, and was

assignable from the time of the capture.

In the case ofStevens v. Bagwell, 15 Vesey, p. 139,

it was decided, that though no interest completely

vested in prize money before condemnation, yet on

condemnation it was considered to be the property

of the captors, from the time of the capture.

Alerander and Co. v. Duke of Wellington and

others, Rolls Court, M. T. 1830.

Ch A N G E OF PRACTICE of SOLICITORS.

The last cause in the list for the day being called

on, no one appearing on it, his Honour said that it was

an unfortunate thing that the business was not more

advanced. The court was now at a stand : some

causes which had been in the paper, were adjourned

as not fit for hearing; in some the subpoenas for

judgment were not returned, and in some orders had

been granted to enlarge publication. This was the

consequence of the long habit of the court. For the

future no causes should be entered in the paper

until the evidence was closed, publication passed,

and they were in other respects ripe for hearing.

Rolls Court, M. T. 1830.

PRI W1 LEGE of PARLIAMENT.

Barstow showed cause, against a rule calling on

the plaintiff to show cause, why an exoneretur should

not be entered on the bail-piece. The ground of

the application was, that the defendant had become

a member of parliament for the borough of St. Ives,

between the perfecting of bail and attaining final

judgment. The facts were these : An action at the

suit of the plaintiff had been brought against the

defendant for £3,000, and he was arrested. Special

bail was perfected, the defendant pleaded the

Statute of Limitations, and the cause was set down

for trial at the sittings after Easter Term. An ap.

plication to settle the action was then made to the

plaintiff. The defendant, by consent of his bail,

gave a cognovit for the debt and costs. On the

28th of August, the defendant was elected a mem

ber of parliament for the borough of St. Ives.

Judgment on the cognorit was entered up, and pro

ceedings taken against the goods of the defendant.

Recent Decisions in the Superior Courts.

Now the present application was made by the

bail, to free themselves from the liability they had

incurred by entering into their recognizances. He

should submit two propositions to the court, first,

that it was discretionary in the court whether they

would grant the application or not; and secondly,

that this was one of those cases in which the court

ought, in its discretion, to refuse it.

There were two classes of cases which he should

consider under the first proposition, first, those where

the defendant was arrested at the time he was in

parliament; second, those where he was in actual

custody when he was elected a member of parlia

Inent.

Now as to the first class, the courts, in the earlier

cases, appeared to have declined interfering, but

left the party to his writ of privilege. Afterwards

they had interfered, and he would concede that if

the defendant had been a member of parliament at

the time of this arrest, the court would at once dis

charge him (a). In the last case on the subject,

however, Chester v. Upsdale, (b) the court expressly

observed, that it was discretionary in the court

whether they would grant the application or not.

With respect to the second class of cases, there was

not one in which the court had interfered to discharge

a defendant in actual custody, who had been elected

a member of parliament. The course has been for

the speaker to issue his warrant to the gaoler having

the defendant in custody.

Parke, J. There was the case of Mr. Burton,

who, while in actual custody, was elected a mem

ber for the borough of Beverly.

Barstow. There, this court did not interfere.

That case was heard at chambers, and the applica

tion being refused, the speaker issued his warrant to

the marshal, and in obedience to that warrant he

was discharged. The gaoler would be bound to keep

him in custody until he received an order from a

competent authority for his discharge. He would

be guilty of no breach of privilege of the House of

Commons by detaining the defendant, for if he

would, the sheriff's return that the defendant was

elected, would be sufficient to entitle him to his dis

charge. But no case, no dictum, had gone to so

great a length as this. Now the situation of the

bail was analogous to that of the gaoler. The de

fendant was not in the actual custody of the bail,

but he was in their legal custody. If then the court

would not interfere with the gaoler, why should it

interfere with the bail. He should contend it was

an incontrovertible proposition that an exoneretur

cannot be entered on the bail-piece, unless it be

quite clear that the principal would be discharged

out of custody by the court. Against this proposi

tion, at first sight appeared to be the case of Trinder

v. Shirley (c). That was an application on the part

of the bail, that an evomeretur might be entered on

the bail-piece, on the ground of the defendant hav

ing become a peer, and it was therefore no longer in

the power of the bail to surrender. In that case the

counsel for the plaintiff declared that he could not

show any cause against the rule, upon which it was

made absolute. No discussion took place, but the

matter passed without any consideration of the

question. In that case it was assumed by the de

fendant's counsel that the bail could not render him.

Why could they not render him : When a man was

delivered to his bail, he was as much in their

custody in point of law, as if he were in the custody

(a) Executors of Skewys v. Chamond, 1 Dyer 60,

(a) Holiday v Pitt, 2 Strange, 985, Com. 444,

(b) 1 Wilson, 278.

(c) Douglas, 45.
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of the marshal. He might in case of escape be re

taken, even on a Sunday. If he was in their

custody, how would they be guilty of any breach of

the privilege of parliament, by transferring him

from their own custody to that of the officer of the

court 2

Parke, J. I don’t think it would be adviseable for

the bail to make such an experiment.

Barstow, in continuation. But the present ques

tion is, whether they are legally discharged. Then

there was the case of Langridge v. Flood,(d) men

tioned by Mr. Tidd. He had not been able to find any

report of that case any where, although he had

searched for it very carefully. The court was,

therefore, unacquainted with what passed on that

occasion. It did not appear whether it passed

sub silentio, as in Trinder v. Shirley. Nor did it ap

pear in what state the case was; whether it was in

a state of pressure against the bail.

Parke, J. That makes no difference.

Barstow, in continuation. He apprehended that

it did make a difference here; the bail here were not

pressed for payment, but proceedings were now in
progress against the defendant's goods. The bail

might still try the question whether a man, having

no privilege of parliament at the time of his arrest

afterwards becomes privileged, is entitled to avail

himself of it, without the court interfering on

motion.

Now supposing a man having no privilege to be
arrested, and them to be elected, and then to remain in

parliament one day in order to be set at liberty, and

then vacate his seat, could it be said that it would be a

good plea for the bail that their principal had ob

tained this temporary privilege in the intermediate

time 2

Parke, J. Perhaps it would not be a good plea.

Barstow. Then if it would not be a good plea,

how could they avail themselves of it now -

Parke, J. But bankruptcy or insolvency might

be pleaded.

Barstow. Certainly, for there the defendant’s

person is absolutely discharged, and the court are

expressly directed, by Act of Parliament, to liberate

the parties if they are arrested after their discharge.
But the case of a member of parliament is quite

different; the party is not absolutely discharged by

becoming a member of parliament; his liability is

only interrupted or suspended while he is a mem

ber of parliament. This was probably the case at

common law ; but all doubt upon that point has

been removed in a declaratory statute.(c) -

In the case of a peer, too, a party is alº

lutely discharged from his liability to arrest. . The

case is, therefore, in this respect, distinguishable

from the case in Douglas, even if that case had

undergone discussion in court, which it did not.

From these observations it may be safely inferred,

that the interference of the court is perfectly dis

cretionary.
-

This brought him to the second branch of his ar

gument, which was, that this was not a case in

which the discretion of the court would be exercised

to afford relief to the bail.

He would call the attention of the court to the

proceedings in the cause. The cause was set down

for trial at the sittings after Easter Term. It was

proposed that the parties should come to terms, and

the defendant, by consent of his bail, gave a cognovit.

Promises were made that money was raising for the

payment of Mr. Wellesley's debts. No payment

(d) 1 Tid. 290, ed. 9, cited in 4 East, 190.

; (e) 1 J. 1. c. 13. I Chit. St. 313. -
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having been made, application was made to his at

torney, and the answer was, that he had been

ºbliged to apply, the money to other purposes.

Since that period the defendant had expended, in a

fruitless election, much more than would suffice to

pay the debt due to the plaintiff. This was the con

duct of the defendant. The cognovit had been given

by consent of the bail. The terms of their consent

were these : “we, the bail in this cause, do consent

to the above cognovit, and that our recognizance

shall remain in force, as if the plaintiff had obtained

judgment by verdict in the ordinary course of pro

ceedings in this cause.” Now, by the ordinary

course of proceedings, the plaintiff would have been

able to compel a render in Trinity Term. The de

fendant would then have had no privilege of Parlia

ment, and then, if put to the alternative of going to

gaol or paying the money, he would have preferred

the latter. The bail, by interfering, had thus pre

vented the plaintiff from obtaining payment. In

addition to this, the defendant had admitted that he

has given security to his attorney for £5000, to in

demnify the bail.

He concluded by submitting, first, that it was

doubtful whether the bail were discharged, in point

of law or not ; secondly, whether or not the inter

ſerence of the court was discretionary; thirdly, this
was a case in which the discretion of the court would

induce it to leave the bail to their legal rights, and

not assist them on motion.

Comyn, in support of the rule, submitted that the

court would not put the bail to the peril of attempt

ing to render their principal, when he was a mem

ber of Parliament. He was proceeding, when he

was stopped by the court.

Parke J. I am clearly of opinion myself, that the
bail are entitled to be discharged on motion; but,

as the application is a matter of some consequence,

I will speak to the other judges, and if they think

the rule ought not to be made absolute, it will be

intimated to-morrow morning. If no such intima

tion be given, the rule will be drawn up for entering

the eacneretur on the bail-piece.

It will be understood that the bail are entitled to

be relieved, where the principal, if surrendered,

would be entitled to relief. The question here is,

therefore, would the defendant have been entitled

to be discharged if in custody, after finaljudgment?

In my opinion he would. In the case of Mr. Burton,

who was elected member for Beverley, I was coun.
sel. It came before Mr. Justice Bayley, at cham

bers, and on producing some old authority, he

doubted whether the defendant was entitled to his

discharge, he having been elected a member of Par.

liament while in custody on final judgment. But

the warrant of the speaker put an end to that doubt.

On searching the precedents of the House, it was

found that a person in custody, on final judgment,

being elected a member of Parliament, was entitled

to his discharge. The rule must therefore be made

absolute.

Phillips v. Wellesley, M. T. 1830, K. B.

No further notice of the case was taken by the
learned judge, who presided in this court the next

day, and therefore the judgment of Parke J. is con
firmed. '

Attorney's letter—costs.

A rule was obtained, calling on the plaintiff's

attorney to shew cause why all proceedings should

not be stayed without costs. The following were

the facts on which the application was made. A

letter was written by the attorney against whom the

application was made, requiring payment of the

debt, and five shillings for the letter. The defend

ant answered the demand by a letter, requesting
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a few days’ time. The attorney, who lives in

London, replied by letter to the defendant, who

lives at Taunton, informing him that he had seen his

client, that the time requested would be given, and

desiring the defendant to remit the money, with

13s. 4d. costs for the letters and attendances. The

payment of the costs was refused. A writ was then

issued; the amount of the debt was then remitted,

and an offer made to pay one pound in full discharge

of all demands. The latter sum the defendant's

attorney refused, but accepted the amount of his

client's debt. He then continued his proceedings.

F. Pollock, in shewing cause against the rule,

observed, that the present case was of no importance

in point of amount, but very important in point of

principle. The deſendant had acted against good

faith, and if the court decided against the plaintiff's

attorney, they would make it the interest of attornies

to sue out writs without making any previous appli

cation for payment of the debt, and also their inter

est not to give defendants an hour's indulgence.

Jeremy supported the rule.

Tenterden, C. J. In point of principle this is

certainly a case of importance. I have no hesita

tion in saying, that if in answer to an application by

a creditor's attorney for payment, the debtor applies

for time, and receives the indulgence he desires, he

ought to pay the attorney's charge for the applica

tion and for the attendance, which have been ren

dered necessary by his own request. I learn from

the master, that in case of a writ being sued out,

after an application for payment, the plaintiff is

allowed the costs of that application, and I think

very properly. And I think it is very important,

even with a view to policy, to retain the present,

practice for the purpose of encouraging attornies to

make applications for payment before action

brought, and not to discourage their giving indul

gence. Thus much for the principle. It appears in

the present case to be quite clear, that the defend

ant has been endeavouring, first to get the time

which he desired, and having gotten it, to cheat the

attorney out of his just charge. The present rule

shall therefore be made absolute, but by no means

on the condition which he desires, for it shall be

made absolute, not only on condition of payment of

the 13s. 4d. originally demanded, and which has

since been the cause of this dispute, but also the

costs of the present application.

Rule absolute. Monson v. Summers. K. B. M.

T. 1830.

FRACTICE.

In an action of replevin, the defendant avowed

as landlord of the plaintiff. It appeared, that the

plaintiff had come in under another landlord, and

the question in the case was, whether the plaintiff

had by his own admissions precluded himself from

disputing the title of the defendant. That question

depended on the terms of some letters that had

passed between the parties. The court, on a full

consideration of all the letters, held that the plaintiff

had not admitted the defendant's title, so as to pre

clude himself from disputing it in this action.

Alderson, J., said he concurred with the other

judges, that a verdict must be entered for the plain

tiff, but he confessed he could see no point of law

in this case. He protested against matters of fact

being thus brought before the court. Such a prac

tice was an evil; it was increasing, and must be

stopped. Mitton v. Weston, M.T. Com. P. 1830.

ANNU ITY-USURY-ExECUTORS- COST8.

Wilde, serjeant, shewed cause against a rule to

set aside an annuity which, it was alleged, was void

on account of usury. The annuity, which amounted

to 120l. was granted, in 1808, by John Stewart and

Recent Decisions in the Superior Courts.—Notes of the Term.

J. Cresset Pelham, to John Holland, for the lives of

the said John Holland, of his wife, of Mary Ann

Holland, and of Lucy Dalrymple, or the survivors

or survivor of them. In the grant there was a cove

nant by the grantors, “that they would within

thirty days next after the decease of such three of

the said lives as should first depart this life, insure

in some respectable office of insurance in London

or Westminster for the use of the surviving grantee

the sum of 1000l. to be paid on the decease of the

survivor of the nominee; and would, on the comple

tion of such assurance, make an assignment of the

policy to Holland, his executors, &c. for his and

their sole use.” The party now called on to shew

cause, had purchased this annuity at a public

sale, where it had been put up to auction under the

authority of the crown, Holland himself having been

previously outlawed. On behalf of the parties ap

plying for the rule, it was contended that the grant

was usurious and void, as the effect of the above

mentioned covenant was to protect the capital from

being put in hazard; while it was admitted, that

the interest given for the sum advanced exceeded

that allowed by law. For the purchasers of the an

nuity, it was contended, that as the fourth life might

drop within the thirty days, and the grantors were

not bound to insure before the end of that time, the

principal was clearly in hazard; so that upon the

well-known principle which governed these cases,

the annuity was good in law. It was replied, that

the principal never could be in hazard, for that the

covenant was express and absolute, and not on con

dition; so that even the act of God would not have

excused the covenantors for non-performance.

The Court were of opinion, that the rule must be

discharged. They agreed, that the principal must

be put in hazard, or that the contract would be

usurious ; and they saw, that in this case there was

no inconsiderable danger that the third and fourth

lives might drop together. Besides which, even

were the policy effected, and the life insured to drop

almost immediately afterwards, the insurance might

be of no value, on account of the rules adopted by

insurance offices, to protect themselves from such

contingencies. The covenant was not such a cer–

tain stipulation for the return of the principal as to
make the contract usurious.

The rule was discharged. On an application being

made to grant the plaintiffs their costs, as they had

been bond fide purchasers of this annuity at a sale

under the authority of the crown, and were con

sequently quite free from the imputation of having

framed an usurious contract, it was answered, that

the parties applying for the rule were executors, who

had done uo more than their duty in taking the opi

nion of a court of law, with a view to protect the

estate they were administering.

The Court observed, that executors were some

times fond of making experiments, particularly where

they conceived themselves safe in the matter of costs.

Their lordships then ordered the rule to be dis

charged, with costs. Nash v. Stewart, Com. P. M.

T. 1830.

NOTES OF THE TERM

Before proceeding to submit to our readers

such legal intelligence of the last Term as our

plan of publication has prevented us from giving

at an earlier period, we are desirous, in the first

instance, to direct their attention to a subject

of some personal concern to ourselves. In

another part of our pages will be found a

valuable communication from “An Old Soli

citor,” accompanied by a letter in which the
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writer adverts to a rumour, that this Journal

has been established in hostility to the bar, and

particularly to oppose the plan of a general

registry for deeds.

We might refer our correspondent to the

Introductory Address, and the general tenor of

our work, as a sufficient refutation of the charge;

but having reason to believe that the commu

nication proceeds from a highly respectable

source, we are desirous of avowing most expli

citly the principles by which in this respect we

are guided. We have no wish to elevate our

selves to a “bad eminence” by personal alter

cation. There may, indeed, be occasions on

which it will become our duty to investigate

personal motives, and to scan the conduct of

individuals; but we have assuredly no intention

to oppose any measure except so far as we

deem it injurious to the community, to the

security of property, or to the ends ofjustice,

Instead of displaying any undue hostility

to the plan of a general registry, we have been

exposed to a complaint of reviewing too favour

ably the labours of the learned commissioners.

The truth certainly is, that the pleadings on

this subject have been merely opened, and the

merits of the measure remain to be discussed.

We recently quoted the advice of Lord

Chancellor BAcóN as the safest guide for

effecting improvenients in our system of juris

prudence. We may now add the recent deter

mination of the present Lord chancellor,

who, on the subject of reform of another kind,

has declared “that he will take his stand on

the ancient ways of the constitution. Without

specifying the details of his plan on that occasion,

he said he would merely state, that whatever

might be the plan he should propose, it would

be propounded with a view. to conciliate the

friends of that constitution, as it existed origi

mally in the days of its purity and vigour.

* * *. His proposition would be founded in

the sacred principle of rational public freedom,

as established by our ancestors; he was not for

revolution, but restoration; and it was his

object to repair, not pull down, the temple of

the constitution” (a).

On the other topic to which our correspond

ent refers,—a supposed determination to oppose

ourselves to another branch of the profession,

—we can sincerely declare that we are as

anxious to do justice to the learning and inde.

pendence of the Bar, as we are disposed to

venerate the dignity and wisdom of the Bench,

or to maintain the intelligence and integrity of

the general practitioner. If it be true (as the

present lord chancellor has expressed it) that

“all that we see about us, king, lords, and

commons, the whole machinery of the state,

all the apparatus of the system, and its varied

workings, end in simply bringing twelve good

men into the jury box,”—if such be the para

mount importance of the administration of jus

tice, (and no one will deny it,) then it is our

duty to uphold alike the unsullied purity of the

judgment-seat,--the zeal, the honour, and talent

of the advocate,<-and the fidelity, diligence, and

(a) Mr. Brougham's Speech, 2d Nov. 1830.
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practical skill, of the other department of the

profession. Indeed, we do not believe that any

man, unfit for a commission of lunacy, would

seriously propose to supersede either branch of

the profession, under a wild notion that the

duties of both could be performed by one of

them, or that it would be cheaper, if practica

ble, to effect such a change. The utility of

the division of labour is too well understood to

permit any man of ordinary experience or

information to support a scheme for the de

struction of the separate ranks of any profession.

Holding this opinion, it is needless to inquire

which of the two branches of the law could be

abolished with the least injury to the commu

nity, to the interests and convenience of its

various classes, or to the practical management

of its complex and multiform state of affairs.

That there should be any hostile feeling

between the members of the two departments

of the legal profession, seems to us as incredi

ble as its existence would assuredly be unwise.

We do not believe that any such feeling exists.

We do not believe that it ever entered, for a

single moment, into the contemplation of the

bar collectively, to consider themselves in a

state of opposition to the other branch of the

profession. A large portion of their body

stands in near relationship to attornies. We

could name several judges, as well as numerous

barristers, whose sons, brothers, and other rela

tions, belong to the class of practising solicitors.

Many of this class, also, are the intimate friends

of the most distinguished ornaments of the bar.

We are therefore confident that no feeling of

animosity can exist between the two depart

ments of practice. We shall do all that lies in

our power to remove the causes which may by

possibility be calculated to give birth to such a

sentiment, and wherever the germ of it may in

any degree exist, we shall zealously endeavour

to stay its growth, and nip it in the bud.

Laws of Real Property.

Mr. CAMPBELL has given notice of his inten

tion to move for leave to bring in bills for the

following objects:

1. For establishing a general register for all

deeds and instruments affecting real property

in England and Wales.

2. To amend the law respecting inheritance

and descent, and to allow parents to succeed as

heirs to their children, and collateral relations

to succeed as heirs to each other, though of the

half blood.

3. To amend the law respecting dower and

curtesy.

4. To abolish fines and recoveries, and to

substitute other assurances in lieu thereof.

5. To amend the law regarding prescription,

and limitation of actions respecting real

property.

The first of these bills will be brought in on

the 8th of December, and the others after

Christmas.

Administration of Justice Amendment Act

New Rules of Practice.

The teste and return of writs noticed by our

correspondent G. C. cannot be regulated, we

-
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presume, until the bill now pending to amend

the late Act for the administration of justice has

been passed. We doubt not that the learned

judges will then settle the rules of practice ac

cording to the intention and authority of the

1st Will. IV. cap. 70.

The bill has passed the House of Commons,

and on the motion of Lord Tenterden has been

twice read in the House of Lords.

Local Courts.

On the motion of the Lord Chancellor,

leave has been given to bring in “a Bill for

the more effectual Administration of Justice in

England and Wales, by means of Local
Courts.”

Law Appointments, &c.

An account of the judicial appointments

which have recently taken place, with a list

of the gentlemen called to the bar during the

Term, and other information, will be given in

the next number. In the mean time, we may

mention that we understand the following ap

ointments have been made by Lord

rougham :

Principal Secretary - Mr. Lemarchant, barrister.

Secretary of Bankrupts, Mr. Vizard, solicitor.

Secretary of Lunatics - Mr. Lowdham, solicitor.

Sec. of Presentations - Mr. Dyneley, solicitor.

Gent. of the Chamber, Mr. Haines.

-mm-mm

MISCELLANEA.

A ROYA I, OUTLAW.

The king of Spain was outlawed in Westminster

hall, I being of counsel against him. A merchant

had recovered costs against him in a suit, which,

because he could not get, we advised to have him

outlawed for not appearing, and so he was. As

soon as Gondemar heard that, he presently sent the

money, by reason, if his majesty had been outlawed,

he could not have had the benefit of the law, which

would have been very prejudicial, there being then

many suits depending betwixt the king of Spain and

our English merchants.-Selden's Table Talk.

CHURCH PATRON.A.G.E.

Lord Loughborough, when chancellor, used to

observe, that his greater livings gave him no trouble;

their destination was either anticipated or easily

determined; but, for his smaller livings, he had al

ways a multitude of applications, and seldom or

never one without “seven or eight small children

at the end of it.”—The Seaágenarian, [Rev. W.

Beloe, vol. 1.

LORD THURLOW.

It is well known that the manners of this noble

man were not distinguished by an excess of urba

nity. Even in conferring favors he seldom acted

very graciously. During his Chancellorship he be

stowed a stall in the cathedral of Norwich upon Mr.

Potter, the translator of Æschylus, who had been

his schoolfellow, Mr. Potter, on receiving notice

Miscellanea.

of the favor, came to town to make personal ac

knowledgment of his gratitude. He called several

times at Thurlow's house, but could never obtain

admission. At length he applied to his friend and

neighbour, Sir John Woodhouse, and begged of him

to see the Chancellor in the House of Peers, and ask

when he might have the honour of waiting upon his

lordship, as he had been some days in town, and

was anxious to return. Sir John accordingly did

this, and the answer was, “Let him go home again,

—I want none of his Norfolk bows?”

The Seragenarian, vol. 1.

A FAIR QUESTION.

The lawyers such a profit make,

As olden stories tell,

'Tis said that they the oyster take,

And clients get the shell;

But, should a pearl be found, good lack!

As pearls therein may dwell,

Would clients say—“Come, give me back

The oyster for the shell ?”

ChEAP JUST ICE IN IRELAND,

The morning after the fair day in any country

town in Ireland, the neighbouring magistrate has a

crowded levee. Men with black eyes, and faces

grimed with blood, and cut heads bound up with

many-coloured garters, appear at the door, shoulder

ing and thrusting themselves one behind another,

into his honour's prisence, to get justice. Fumes of

whiskey and of wet trusties, &c. instantly fill the

room. The figures, who all look like poverty-struck

demoniacs, stand still and silent for a moment, till

they are spoken to by his honour, –“What's your

business with me?”

“Plase your honour, see this cut in my head, it

is what I was last night kilt and murdered by Ter

rence M'Grath here.”

“Plase your honour, I never lifted my hand

against him, good or bad, at all at all, as all the wit

nesses here will prove for me on oath, so they

will.”

Then, all at once, in various brogues, some long,

some short, some Connaught, some Cork, some

Kerry, they bawl, they foam, they gesticulate, pos

sessed by the spirit of law and vengeance, then step

forward to swear—“Plase your honour, if you'll

just take my examination again him.”

“Give me the book till I swear, plase your ho
nour.”

Then by the virtue of this book, and of all the books

that ever were shut and opened, they swear not accor

ding to the best of their belief, but according to the

worst of their wishes, and in terms such as turn

what should be grave to farce. As, for instance, in

the following extract from an examination lately

taken by an Hibernian magistrate.

“Deponent being duly sworn, deposeth, that on

the fair night of the 27th instant, he, the said

Bartley Connor, did, in the presence of Garry

M“Laughlin aforesaid, swear three several times

that he would send deponent's soul to hell, which

deponent verily believes he would have done if he

had not been prevented by said Garry M'Laughlin.

Mrs. Leadbeater's Cottage Dialogues among the Irish

Peasantry, 1811. Note by Miss Edgeworth.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
Hor At.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.”

some PASSAGES FROM

THE LIFE OF WILLIAM BARNIVALE,

(A Tale of the Fifteenth Century.)

CHAPTER I.

There is a genius for every thing: the mean

est action that can be performed requires its

corresponding aptitude of intellect, its peculiar

turn of mind. Notwithstanding the demon

strable universality of this rule, there are to

be found persons (a great majority too) who

will continually make exceptions, and give

expression to an opinion, too absurd to be

exposed,—yet frequently productive of much

mischief in practice,—that the dunce of their

family will answer sufficiently well for the

high and responsible duties of the church, and

the mere plodder make his way successfully

in the profession of the law. That the quali

fication of genius is, at any rate, beneficial to

the legal student, the story of William Barni

vale will serve to verify, and we have there

fore undertaken the task of transcribing

from an old black-letter manuscript of the

family, in which the life and fortunes of this

extraordinary individual were ostentatiously

exemplified, as we now set forth, in good

German text or old English, the final act of a

common recovery.

The family of William Barnivale, as his

name will testify, was of a good stock, being

derived from among “such nobles and gen

tlemen of marque who came in with William

the Conqueror,” as the Roll of Battle Abbey

is intituled, and in which, as given in Fox's

Acts and Monuments, (a strange place to find

such a document,) and in Holinshed's Chroni

cle, (the most copious of all the lists,) the

name of this family will be found recorded.

At the period of which we are writing, (the

fifteenth century,) the family were settled in

Devonshire, a county which has the honour of

being also the birthplace of Sir John For

tescue, the celebrated author of the important

works, “De Laudibus Legum Angliae;” and

“The Difference between an Absolute and

Limited Monarchy, as it more particularly

regards the English Constitution,”—a circum

stance which the reader will hereafter perceive

it was not inexpedient to mention here.

Of the mode and place of education received
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by any of the great men who flourished about

the date of our narrative, and for a considera

ble period after, it is difficult at this time

to find any record. The prime purpose of bio

graphy was not, in that day, fully understood,

and therefore but inadequately appreciated.

Biographers then had no idea of describing

the progress of intellect, much less its earliest

manifestations; although nothing affords more

important assistance and encouragement to

the young and aspiring, than the record of the

first indications, and the relative advancement

of an individual mind,-thus tracing its gradual

development from the first sunrise to the

noonday, even until the grey shades of solemn

evening decline and settle on the calm repose

of an honourable old age. The writer of the

manuscript whence this veracious history is

extracted, had as little notion as his contem

poraries of the now manifest importance of

such a task; but, fortunately, there exist letters

in the family, which throw some light upon

this branch of our inquiry, and of which we

shall, of course, avail ourselves.

Never was there a more erroneous concep

tion passed into a principle of action, than the

notion that the study of elegant literature is

unfavourable, in an intellectual point of view,

to a professor of the law. . We say in an in

tellectual point of view ; for, as it regards

personal interests, the reputation of possessing

a love of literature has been injurious, in the

way of business, to many a legal practitioner.

Notwithstanding, however, this public preju

dice, the legal knowledge of such a practi.

tioner may be both accurate and extensive;

and, in most of such instances, it is so, because

these very same literary pursuits are but one

mode of exciting intellectual diligence, and

the exertion of diligence in any mode is a

pledge of its exertion in others. The one

thing needful is diligence,—a diligent mind is

the great desideratum, and where the exist

ence of such an intellectual character is ascer

tained, the grand point is gained, and justice

would require that credit should be given to

such a mind for general industry. Neither is

this a matter of speculation only, but is borne

out by facts. Fortescue, Sir#. More,

Bacon, and almost all of our earliest great

lawyers, were men who, in literary acquire

ments, were second to none vºir age.
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S2 Life of William Barnivale.

It is, therefore, with great pleasure that we

are enabled to record that William Barnivale

was initiated by his parents into all the learn

ing of his times, and was not debarred from

the study of the classics, nor even of that

ballad-lore, which formed then the humbler

poetry of the age and country. With what

delight he hung enamoured over the Gallo

Norman productions of the muse, which have

now, and we must confess deservedly, fallen

into obscurity, if not non-existence 1 Their

characteristic excellence, as the Gallo-Norman

poets thought it, consisted in wiredrawing

their subject to an interminable extremity,

which would now appear tedious, but which

was not without its attraction for the readers

of that uncultivated age, and to the youth

ful taste of Barnivale came not unrecom

mended. Nothing in poetry, frequently,

delights the youthful reader more, than that

verbosity, which many writers in metre con

trive to “spin beyond the staple of their

argument.” Barnivale lived, however, to ad

mire a severer style, such as the classics

of Greece and Rome have left examples of, in

productions which, outliving the country that

produced them, are become the property of

the world, and shall never perish, until

“the sun himself,

Grows dim with age.”

The “Brut d'Angleterre,” of Wace, had

charms for his young fancy, and the over

whelming tediousness of the same writer's

“Roman du Rou,” or “Rollo,” found in him

a subject, who carried to the fullest extent, as

a reader, the grand constitutional principles of

assive obedience and non-resistance, to the

ordly authority of a poet whose monarchy had

not yet been limited by the salutary fear of cri

tical decision, whether announced from the seat

of judgment, weekly, inonthly, or quarterly.

Nor did he neglect to peruse the Latin verses

of the monks and clergy of the twelfth century,

who cultivated poetry with a degree of suc

cess not suspected by those who are unac

guainted with their writings. Joseph Iscanus,

or Joseph of Exeter, in particular, wrote an

epic poem founded on the exploits of Richard

the First, called “Antiocheis,” a small frag

ment of which, in praise of King Arthur, alone

remains, but of so much excellence as to make

us regret the loss of the rest. His six-book

epic, also, on the Trojan war, adapted from

the apocryphal Latin history of Dares Phry

gius, is written in a versification remark

ably sweet and flowing. When tired with

these more elaborate productions, the youth

ful, mind, of Barnivàle made itself merry

with the lighter effusions of Walter Mapes,

the facetious chaplain of Henry the Second,

and justly called the Anacreon of his age,
whose celebrated drinking ode, in leonine

Verse, has a bacchanalian joyousness and de

fiance about it which have seldom been

excelled.

It was with less pleasure that he waded

through the metrical romances of a succeed

ing century. Robert of Gloucester could not

possibly possess many attractions for a

juvenile, and therefore, impatient, mind.

Robert Mannvng, with his rhime entrelacée,

is more readable, and was, by our hero, con

sidered almost a model of easy versification.

But his toil, whatever it was, of wading

through these poets, was amply rewarded by

what he found in their brethren of a little

later date. “Piers Plowman’s Vision,” and

“Piers Plowman's Crede,” were well calcu

lated at once to introduce him to a right con

ception of the capabilities of his native

English tongue, and to expose the corrup

tions of the clergy belonging to a superstition

ere long to be exploded; together with the

abominations of monachism, the four mendi

cant orders of which the “Crede” unsparingly

castigates. He rose into a higher region of

imaginative poetry in the writings of the

“moral Gower;” and in Chaucer arrived at

the very summit of excellence, in this kind,

to which the intellect of England had at the

period of our story attained.

Thus, by addresses to the fancy and the

imagination, the two faculties which are most

excitable in youth, the mind of William Bar

nivale was not only instructed, but expanded.

A power was thereby communicated to it, of

which he soon began to feel the influence; it

had acquired an energy which made it apt to

conceive, and ready to retain, whatever was

presented to it, either in the course of obser

vation or study.

Need we say how the heart of one of the

most affectionate of fathers rejoiced at these

manifestations of intellectual superiority

which his son was every day exhibiting

Verily, to use the expressive language of

Ossian, “ he rejoiced like the sun over the

oak which his beams had quickened.” But

it is not to be expected that, in the age of

which we write, any father would think of

encouraging his son exclusively in poetical

studies, as whatever esteem the art once en

joyed, it was in this century looked upon with

a degree of contempt scarcely credible. A

whimsical story is indeed related, which may

show in what kind of estimation the sacred

person of a poet was then held. Two learned

mendicants came to the castle of a certain

nobleman, who, understanding that they had

a taste for poetry, commanded his servants to

take them to a well, and to put one into each

bucket, and so let them down alternately into

the water, and to continue the exercise till

each of them had made a couple of verses on

his bucket; which ceremony was performed,

to the great entertainment of the baron and

his company.

Far other esteem—far higher regard—

had the father of William Barnivale for the

divinest of all arts ; but he was desirous of

directing the attention of his son to severer

accomplishments. It was to the well of

history that he particularly wished to send

him in search of truth, which he thought was

there to be found. In this, however, he was

mistaken, as, in reality, there is more of what

is actually truth in many works of fiction, than
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in the over-vaunted tomes of history. These

deal too exclusively in the external mechanism

of human affairs, and intermeddle not with

that inward life which, after all, is the princi

pal though mysterious agent, whereby those

visible accidents, the relation of which com

poses what is generally called history, are pro

duced. But, however defective were the

histories of that, as of later periods, in the high

accomplishment of detecting this secret spring

of worldly events, the knowledge of the mere

outline is yet desirable to the student, and

indeed is not to be dispensed with ; , for,

though not a knowledge of truth, it is of

facts, which are as indicative of the more

hidden principles which make up truth, as

the gnomon is of the hours which constitute

time.

William Barnivale directed the energies of

his mind to this new pursuit, and soon be

came proficient, laborious as the task then

was, in the old historians of his country, from

the “querulas Gildas” down to Sir Thomas

de la Moor But what further he wished to

know relative to the history of his own coun

try he had to seek for in the chronicles of Sir

John Froissart, a French historian, who tra

velled from land to land, in order to collect

matter for his work, in which he has recorded

what happened in England during the time

that he resided in the English court, under

the patronage of Philippa, queen of Edward

III. In the reading of Froissart, we may

readily believe that young Barnivale found

more satisfaction than in the perusal of all

the other historians combined. Of this de

lightful writer, it is sufficient praise to men

tion that he was an historian after Mon

taigne's own heart, who observes of him, “I

love historians unaffected or excellent; the

unaffected who have not wherewithal to add

of their own, and who are only careful to col

lect and pick up every thing which falls within

their notice, and to put down every thing

without choice, and who, without sorting,

give us the opportunity of wholly judging of

their truth. Such, for example, is the worthy

Froissart, who has gone on with his work with

such a frank simplicity, that, having com

mitted a fault, he is no way ashamed of avow

ing it, and correcting it at the place, where

he is informed of it, and who tells us the di

versity of rumours which were current, and

the different accounts that were told to him.

It is history, naked and unadorned; every one

may profit from it, according to the depth of

his understanding.”

. The study of Froissart was exceedingly de
lightful to Wi. Barnivale, who was not

slow in perceiving that his history, in fact,

p. of the times in which he wrote.

roissart was born to transmit to posterity a

living picture of an age which preferred the

hazard of war to the solid advantages of peace,

which, amid the intervals of troubles almost

continually agitating it, found relaxation only

in the most tumultuous pleasures. His chro

nicle is, in truth, a complete body of the an

-tiquities of the fourteenth century, delivered

in the imanner of a familiar conversation with

a man of understanding, who has seen a great

deal, and tells his story well. The amiable

story-teller, besides, knows how, at times, and

in particular when he speaks of any grand

event, to unite the majesty of history with the

simplicity of a tale. In matters of religion,

however, Barnivale observed that, his author

was over credulous, and not a little supersti

tious. The faults which are met with, con

trary to historical exactness, Barnivale rightly
ascribed to the natural confusion of the au

thor’s mind, the precipitation with which he

wrote,and his unavoidableignorance respecting

many things which must be supposed to have

escaped his inquiries. His manner of life is,

indeed, retraced in his chronicles. We see in

them tumultuous meetings of warriors of all

ages, degrees, and countries; feasts, enter

tainments, at inns; conversations after sup

per, which lasted until a late hour, when every

one was eager to relate what he had seen or

done; after which the travelling historian,

before he went to bed, hastened to put on

paper every thing he could recollect. In ad

dition to this, Barnivale sagaciously suspected

that the historian carried even to the composi

tion of his chronicles, his love of romance,

and imitated the disorder which prevails in

such works. We observe in these chronicles

the history of events which happened during

the course of almost a century, in all the pro

vinces of the French kingdom, and of all the

people of Europe, related without method. In a

small number of chapters we frequently meet

with several different histories, begun, inter

rupted, recommenced, and again broken off;

and, in this confusion, the same things re

peated, sometimes to be corrected, sometimes

to be denied, and not seldom to be aug

mented.

The time had now arrived when it was pro

per that William Barnivale should devote

himself to some profession. This his judici

ous parent wisely left to his own election.

The reader is already aware that he became a

law student, else it would have been a matter

of reasonable curiosity, to inquire what profes

sion a mind of such capabilities had volunta

rily chosen. The motives which induced him

to adopt the law as the profession of his choice,

must be detailed in another chapter.

(To be continued.)

RECENT STATUTES.

Analysis of an Act, intituled, “An Act for altering

and amending the Law regarding Commitments by

Courts of Equity for Contempts, and the taking

Bills pro confesso.” [1 Gul. IV. cap. 36. Royal

assent, 16th July, 1830.]

This was the most popular Act of the last

session, and very deservedly so. It will put

an effectual stop to the distressing system of

allowing persons committed by the court of

Chancery to prison, to remain there for the

rest of their lives, unnoticed and neglected.

Under the former practice, if a party refused

to appear, or to obey the process of the court,
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he was committed to prison; he was brought

into court, and, if he still refused, an appear

ance was entered for him, the bill was taken

pro confesso, and he was again committed to

prison. The course which must now be pur

sued is pointed out in the orders contained in

the Act. See section 15 to the end of the

Act.

By section 1, the former Acts, and parts of former

Acts, relating to the subject, are repealed, except as

regards any proceedings taken under them before

the passing of the Act. -

Sec. 2 enacts, that the warden of the Fleet prison

shall keep a register of the names of all persons

committed by the courts of equity for contempts,

and make a quarterly report thereof to the lord

chancellor.

Sec. 3 enacts, that if in any suit which hath been

or hereafter shall be commenced in any court of

equity, any defendant against whom any subpoena

or other process shall issue, shall not cause his ap

pearance to be entered upon such process, and an

affidavit shall be made to the satisfaction of such

court that such defendant is beyond the seas, or that

he could not be found so as to be served with such

process, and that there is just ground to believe that

such defendant is gone out of the realm, or other

wise absconded, to avoid being served with the

process of such court; then the court out of which

such process issued, may make an order appointing

such defendant to appear at a certain day therein to

be named, and a copy of such order shall, within

fourteen days after such order made, be inserted in

the London Gazette, and published on some Lord's

Day immediately after divine service in the parish

church of the parish where such defendant made his

usual abode within thirty days next before such his

absenting; and if the defendant do not appear

within the time limited by such order, then on proof

made of such publication of such order as aforesaid,

the court being satisfied of the truth thereof, may

order the plaintiff's bill to be taken pro confesso, and

make such decree thereupon as shall be thought

just. (See 5 Geo. II. c. 25, s. 1.)

Sec. 4 enacts, that if any person against whom

any decree shall be made upon refusal or neglect to

enter his appearance, or to appoint a clerk in court or

attorney to act on his behalf, shall be in custody

or forthcoming, so that he may be served with a copy

of such decree, then he shall be served with a copy

thereof before any process shall be taken out to

compel the performance thereof. (See 5 Geo. II.

c. 25, s. 8.)

Sec. 5 enacts, that if any decree shall be made in

pursuance of this Act against any person being out

of the realm or absconding, and such person shall,

within seven years after the making such decree,

return, he shall likewise be served with a copy of

such decree within a reasonable time after his

return or public appearance shall be known to the

plaintiff. (See 5 Geo. II. c. 2.)

Sec. 6 enacts, that if any person so served with a

copy of such decree shall not, within six months

after such service, appear and petition to have the

said cause reheard, such decree so made as aforesaid

shall stand absolutely confirmed. (See 5 Geo. II.

c. 5, s. 5)

Sec. 7 enacts, that if any person so served with a

copy of such decree shall within six months after

such service, or if any person not being so served

shall within seven years next aſter the making such

decree, appear in court and petition to be heard with

respect to the matter of such decree, he may be

admitted to answer the bill exhibited, and proceed
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ings may be had thereon, or as if no former pro

ceedings had been in the same cause.

Sec. 8 enacts, that persons not appearing within

seven years, and making such petition, shall be ab

solutely barred. (See 5 Geo. II. c. 25, s. 7.)

Sec. 9 enacts, that the Act is not to affect persons

beyond the seas. unless in certain cases. (See 5

Geo. II. c. 25, s. 8.

Sec. 10 enacts, that the Act shall not extend to

courts having a limited jurisdiction. (See 5 Geo.

II. c. 25, s. 9.)

Sec. 11 enacts, that if any defendant, by virtue of

any writ of habeas corpus or other process issuing

out of any court of equity, shall be brought into

court, and shall refuse or neglect, or, being within

the walls of any prison in England under or charged

with an attachment or other process of contempt,

shall, after fourteen days’ previous notice in writing

requiring him to enter an appearance, neglect to

enter his appearance, or to appoint a clerk in court

or attorney of such court to act on his behalf, such

court may appoint a clerk in court or attorney ºf

such court to enter an appearance for such defend

ant. (See 5 Geo. 1.I. c. 25, s. 2.)

Sec 12 enacts, that in case any defendant having

privilege of parliament shall, upon a return of pro

cess of sequestration issued against him for not put

ting in aſ appearance to any bill of complaint,

neglect to appear, the court, upon producing the

return of such sequestration in court, may, on the

motion or other application of the plaintiff in such

cause, appoint a clerk in court to enter an appear

ance for such defendant so having privilege of par

liament. (See 45 Geo. III. c. 124, s. 4.)

Sec. 13 enacts, that when any defendant having

privilege of parliament shall have appeared to any

bill filed against him seeking a discovery upon oath,

or when an appearance shall have been entered for

such defendant according to the provisions aforesaid,

and such person shall neglect to put in his answer to

such bill, it shall be lawful for the plaintiff in such

suit to apply to the court for an order that such bill

shall be taken pro confesso against such defendant,

and upon such application such court of equity shall

make an order that such bill shall be taken pro con

fesso, unless the defendant shall within eight days

after being served with such order shew good cause

to the contrary.

Sec. 14 enacts, such bill in equity, or an examined

copy thereof, so taken pro confesso, shall be taken as

evidence of the facts therein contained, in the same

manner as if such facts had been admitted to be true

by the answer of the defendant put in to such bill;

and in like manner every other bill of discovery

taken pro confesso, under any of the provisions of

this Act, shall or may be taken and read as evidence

of the facts and matters and things therein contained,

to the extent aforesaid. (See 45 Geo. III. c. 124,

S. 6.

& 15 enacts, that the following orders and rules

shall henceforth regulate the practice of courts of

equity in regard to process and the taking bills pro

confesso.

i. That where non est inventus has been returned

on the writ of attachment, the sergeant at arms shall

apprehend and bring the defendant to the bar of the

court.

ii. That if any defendant, being in contempt for

not answering the bill, shall have been brought to

the bar of the court, and shall have been remanded

back to the Fleet, the plaintiff may sue forth the

writ of habeas corpus, provided that there shall be

at least twenty-eight days between the day on

which such defendant was so remanded back and the

return of such writ of habeas eorpus; and after the
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return of such writ of habeas corpus, in case such

defendant shall not have put in his answer, the

court shall order the bill to be taken pro confesso

against such defendant; but in regard to any de

fendant in custody before and at the time of the

passing of this Act, there shall be at least thirty

days between the time of passing this Act and the

return of such last-mentioned writ of habeas corpus;

and it shall not be necessary in the case of any de

fendant now in custody as aforesaid, who shall have

been brought to the bar of the court as aforesaid, to

sue forth more than one writ of habeas corpus in

order to take the bill pro confesso.

iii. That the party prosecuting any attempt shall

be at liberty, without order, to sue forth the several

writs in process of contempt. -

iv. Provides for prisoners being already in cus

tody in another prison for misdemeanours.

v. That if the defendant, under process of con

tempt for not appearing or not answering, be in ac

tual custody, and shall not have been sooner brought

to the bar of the court under process to answer his

contempt, the plaintiff, if the contempt be not

sooner cleared, shall bring the defendant by an ha

beas corpus to the bar of the court within thirty days

from the time of his being actually in custody, or

detained (being already in custody) upon process of

contempt: and where the defendant is in custody of

the sergeant at arms, or of the messenger, upon an

attachment or other process, the plaintiff shall,

within ten days after his being taken into such cus

tody, cause the defendant to be brought to the bar

of the court; and in case any such defendant shall

not be brought to the bar of the court within the

respective times aforesaid, the person in whose cus

tody he shall be, shall thereupon discharge him out

of custody.

vi. That if a defendant, upon being brought before

the court upon an habeas corpus, shall make oath,

that he is unable by poverty to employ a solicitor to

put in his answer, the court shall thereupon refer it

to a master to inquire into the truth thereof, and

to report thereon to the court forthwith, and there

upon the court may make such order as upon other

reports of the like nature under the provisions here

in-after contained.

vii. That four times a year one of the masters of the

court of Chancery, to be named by the court, shall

visit the Fleet prison, and examine the prisoners

confined there for contempt, and shall report their

ſq. his] opinion on their respective cases to the

court; and thereupon it shall be lawful for the court

to order, if it shall see fit, that the costs of the con

tempt of any such prisoner shall be paid out of the

suitor's ſund, and to assign a solicitor and counsel to

such prisoner, for putting in his answer and defend

ing him in formá pauperis, and to direct any such

Prisoner, having previously done such acts as the

court shall direct, to be discharged out of custody;

provided that if any such defendant become entitled

to any funds out of such cause, the same shall be

applied, under the direction of the said court, in

º first instance to the reimbursement of the suitor's

und.

viii. That it shall be lawful for the master visiting

the Fleet, or to whom the case of a prisoner shall be

referred by the court itself, to examine the prisoner,

and all other persons upon oath; and to cause any

ministers of any court of law or equity to produce

upon oath any records, or other writings belonging

to the said courts.

is. That if the prisoner be an ideot or lunatic,

a guardian may be appointed.

x. Provides for the amendment of bills when the

defendant is in contempt.
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xi. That in every case where the defendant has

been brought to the bar of the court to answer his

contempt for not answering, and shall neglect so to

do, the plaintiff shall be at liberty, instead of pro

ceeding to lave the bill taken pro confesso, to put in

such an answer to the bill as herein-after is men

tioned, in the name of the defendant, without oath

or signature; and thereupon the suit shall proceed

in the same manner as if such answer were really the
answer of the defendant.

xii. That in any case where, upon the application

of the plaintiff, the court shall be satisfied that jus

tice cannot be done to the plaintiff without an

answer to the bill or to the interrogatories from the

defendant himself, it shall be lawful for the court to

order the defendant to remain in custody until
answer or further order.

xiii. That where the defendant is in contempt for

not appearing or not answering, and in actual custody

under process for such contempt, or being already

in custody shall be detained by an attachment for

such contempt, and shall not, where the contempt is

for not appearing, enter an appearance within

twenty-one days alter he is lodged in gaol or prison,

or the attachment is lodged against him, (he being

already in prison,) as the case may be, or, where the

contempt is for not answering, put in an answer

within two calendar months after he is lodged in

gaol or prison, or the attachment is lodged against

him, he being already in prison, the plaintiff shall

(as the case may be), within fourteen days after the

period computed from the expiration of such twenty

one days within which he may by the provisions of

this Act be able to enter such appearance, cause an

appearance to be entered for the defendant under

the powers of this Act, and shall at the expiration

of such two calendar months proceed to take the biii

pro confesso, or in default of so doing the defendant

shall, upon application to the court, be entitled to

be discharged out of custody without paying any of

the costs of the contempt. -

xiv. That where a defendant is in custody for con

tempt in not answering, and shall be able to put in

his answer by borrowing or obtaining a copy of the

bill, without taking an office copy of the bill, he shall

not be compellable to take any such copy, but the

clerk in court may require him to make an affidavit

denying his ability in consequence of poverty to pay

for an office copy of the bill.

xv. Provides for the execution of deeds and assur

ances by persons in contempt.

xvi. Provides for the delivery of papers and docu

ments by persons in contempt.

ºxvii. That in any other case of a commitment for

contempt, not herein specially provided for, the court

may make such order for the discharge of the pri

soner, upon any such terms, and making, if the court

shall see fit, any costs, costs in the cause, as to the

court shall seem proper.

xviii. That where any person committed for a con

tempt shall be entitled to his discharge upon apply

ing to the court, but shall omit to make such appli

cation, the court may compulsorily discharge such

person from custody.

xix. That where any party obstinately retains pos

session of lands, after a writ of execution of a de

cree or an order for delivery of possession has been

duly served, the party issuing it shall be at liberty,

upon an affidavit of service of the writ of execution

and demand of possession and refusal, to obtain the

usual order of course for the writ of assistance to

issue, and that the intermediate writs of attachment

and injunction further commanding the party to

deliver possession, or any other writ, shall be un

necessary.
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xx. The keepers of every prison within the city

of London to be masters extraordinary for the pur

poses of this Act.

Sec. 16 enacts, that the Insolvent Debtors Act

shall extend to all process issuing from any court of

equity for any contempt of such court for non-pay

ment of money, or of costs, charges, or expences in
any such court; and that in such case, the said dis

charge shall be deemed to extend to all costs which

such prisoner shall be liable to pay in consequence

or by reason of such contempt, or on purging the

same. (See 7 Geo. IV. c. 7, s. 50 and 75.)

Sec. 17 enacts, that where the process of con

tempt is for the non-performance of an act, and he

has not paid the costs of the contempt, or the insol

vent has fully answered the plaintiff's bill or inter

rogatories, or otherwise cleared his contempt,

except as far as regards the payment of the costs,

or it has become in event unnecessary for him to do

the act for the nonperformance of which he was

committed or attached, the court of equity in which

the suit is depending shall, upon the application of

the party in contempt, discharge him from the same,

except as the costs thereof, for which he shall re

main in custody, and such costs shall be deemed

within the provision lastly herein-before contained,

and he shall be dischargeable therefrom, and from

the process of contempt, in like manner as if the

process of contempt were for nonpayment of money

or costs.

Sec. 18. Powers given to the court of Chancery

to extend to the lord keeper.

Sec. 19 enacts, that such of the rules to be

adopted by the court of Chancery as are numbered

from five to twenty, both inclusive, shall be adopted

by the court of Exchequer.

Sec. 20 enacts, that the powers contained in such

last-mentioned rules are extended to the court of

Exchequer.

Sec. 21 enacts, that wherever this Act, in des

cribing or referring to any person, or any convey

ance, transfer, matter, or thing, uses the word

importing the singular number or the masculine

gender only, the same shall be understood to in

clude and shall be applied to several persons as well

as one person, and females as well as males, and

bodies corporate as well as individuals, and several

conveyances, transfers, matters, or things respective

ly, as well as one conveyance, transfer, matter, or

thing respectively, unless there be something in the

subject or context repugnant to such construction.

JUDICIAL CHARACTERS.—No. 1.

LORD LYNDHURST.

IN our last Number (a), we directed our

attention to the judicial character of the late

Lord Chancellor. We now resume the

subject.

We shall first inquire the amount of busi

ness actually dispatched by the late lord chan

cellor. When he took his seat, the following

matters were to be disposed of by him:
Pleas and demurrers - - 19

Appeals and rehearings - - 109

Causes - - - - 325

Further directions and exceptions - 149 (b)

besides bankruptcy petitions.

(a) See ante, p. 65.

(b) This statement is taken from the books of

causes set down for hearing, delivered to counsel at

the beginning of every term. See Cooper's Parlia

mentary Proceedings, p. 142.

Judicial Characters—Lord Lyndhurst.

His lordship from Easter Term, 1827, to

Hilary Term, 1828, disposed of thirty-four

appeals, besides hearing bankruptcy and lu

nacy petitions, and motions, and presiding in

the House of Lords; and he has since pro

ceeded pretty nearly at the same rate. This

was perhaps as much as could be expected of

a judge unacquainted in a great measure with

the practice of courts of equity. At the same

time it is proper to observe, that the arrear in

his lordship's court was considerable, and

some fresh assistance or some other arrange

inent for the despatch of equity business was

absolutely necessary.

It is undoubtedly the fact, that it was his

lordship's practice to confirm the judgment in

the court below. This in some measure

tended to discourage appeals. It is to be ob

served, also, that he rarely changed an opi

nion once formed: it was, indeed, almost

impossible to shake his fixed determination.

His habit of examining an advocate during

his address to him, although it often threw

considerable light on the matter discussed,

was, nevertheless, very embarrassing to the

counsel, and often confused and interrupted

his argument. The learned lord could not,

apparently, entirely break himself of the

mode of conducting a cause in the courts

which had been most familiar to him, and was

too apt to consider the counsel employed as

witnesses, and mere depositaries of the facts of

the case. It is proper to observe, however,

that no judge ever treated the bar with greater

kindness or courtesy. Indeed, perhaps no

lord chancellor ever enjoyed so much personal

regard with his own profession as Lord

Lyndhurst.

The chief characteristic of his judgments

was their direct application to the matter to

be decided. They are, therefore, in general

very concise. They do not attempt to decide

or influence other points; they never run into

generalities or wander into extraneous sub

jects; they never, to use a vulgar, but appro

priate phrase, beat about the bush ; they are

direct, plain, and straightforward; they go at

once to the point, and they decide it on so

clear and satisfactory a ground, that they can

be safely acted upon in practice. A counsel

can say, at any rate, he has the lord chancel

lor with him, and those who have to advise ou

the property and interests of their clients,

and have had experience of the judgments of

other judges, well know the value of this

quality. His lordship carried to the bench

the keen perception of the real difficulties of

the case which so remarkably distinguished

him at the bar. No judge who ever sat on the

woolsack, discussed the evidence in the cause

in so masterly a manner. This we think was

his main qualification for his office. His

knowledge of the doctrines of equity was

necessarily limited, but he looked through all

the cases on the subject before he decided ;

and as his information on the laws of property

was very extensive, there is scarcely one of

his decisions which has met with the disappro

bation of the profession, and we are of opi
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nion that if he only had sat two years more, he

would have been one of the best equity judges

ever known.

We have now laid before our readers our own

opinion on the judicial character of Lord Lynd

hurst (a), and we have given them the means

(a) We are always anxious to present our readers

with the opinions of others on the matters discussed

in our pages, particularly when they differ from our

own, as they have the means of forming a conclusion

for themselves. We shall, therefore, quote from

three contemporaries, three separate characters of

Lord Lyndhurst.

We shall first give Lord Brougham's opinion of

the late Lord Chancellor.

“Did any one doubt,” said that eloquent states

man, in the first debate in the court of Chancery

after Lord Lyndhurst's appointment, “ that the

present lord chancellor, though not educated in the

Equity courts, was a man of great legal talents, and

of a strong, manly, and independent mind? He

possessed a remarkable power of simplifying and

dealing with the most complicated questions. It

was the remark of those who had the greatest ex

perience in Westminster hall, that no man knew so

well how to split the nut, throw away the husk,

and get at the kernel. He was a man qualified for

reforming the court and anxious to save its time;

it was the general opinion that he excelled in this,

and that he could make up for that defect in his edu

cation in not being brought up in a court of Equity,

which was not his fault, but his misfortune.”

We shall next quote two able characters, the first

unfavorable, the last favorable, to the late lord

chancellor; the former by the author of the “Lettres

sur la Cour de la Chancellerie,” the latter by the

author of “The Life of a Lawyer.”

“Le Garde de Roles, M. le Chevalier Copley, a

commencé sa carrière judiciaire dans une cour dont

toutes les regles et tous les principes different en

tierement de ceux de la Chancellerie ; il fait doncen

ce moment son noviciat dans cette dernière cour;

et je vous avoué que ce plan me semble bien peu

rational. Le Chevalier Copley est membre de la

chambre de communes, ou je lui ai entendu pronon

cer un tres beau discours au sujet des Catholiques

Irlandois, mais on m'a assure depuis que la meilleure

partie de ce discours avait été pillée dans une bro

chure d'un certain Docteur Phillpotts. Il paroit

que c'est son eloquence a la chambre qui lui a valve

sa nomination à la place du Garde de Roles. J'ai

Tencontré leGarde deRóles dans differentes réunions,

ses manieres et sa facon de s'habiller n'indiquent

aucunement le magisträt et autant qu'on peut en

Juger, il est plus porté a ambitionner les succès de

Salon et ceux de la tribune politique, qu'il n'a de

gout pour sieger dans une cour judiciaire. Au com

mencement de son entrée dans ses nouvelles fonc

tions il s'étoit donné la peine de bien approfondir

Quelques proces difficiles: aussi ses jugements

etoient ils plus soignés, comme s'il eut voulu prou

wer aux avocats que s'il avoit peu d'experience il y

suppléeroit par son talent et son esprit. Maisce

beauzele n'a pas duré: il est facile de s'apercevoir

"yela cour n'est que l'objet secondaire de ses pen

*ées. D'un autrecôté on peut ajouter a ce portrait

que ces manières agreables et polies en font un

homme bien vu dans le monde et qu’a l’exception

* quelques anciens avocats jaloux de son Élévation

i est generalement aimé parie barreau.”
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of correcting that opinion if it be wrong, and

forming a juster one. We can have no rea

son for attempting to mislead them ; we are

only anxious that they should have ample ma

terials for coming to the right conclusion.

Under the name of Lord Harderly we easily re

cognize the traits which distinguish Lord Lyndhurst.

“Perhaps I may be allowed to give my opi

nion of Lord Chancellor Harderly, as a judge

in equity, as I had very considerable opportuni

ties of forming a correct judgment of him. He

had practised all his life in the courts of com

mon law; and a man of less talent might have

shrunk from the enormous duties which a lord

chancellor has to perform, a part of which he was

necessarily unacquainted with. He applied himself,

however, to its business with all that vigour, energy,

and devotedness to the subject, which distinguished

him so remarkably whilst at the bar. It was a

great thing to see him struggling boldly with the

most difficult questions, because his attention must,

in his former life, have been but little, if at all, di

rected to them ; and even on these he would often

throw a stream of light which astonished those most

conversant with their intimacy. His most admir

able quality was, his manner of seizing upon the

most important feature of the case, from a mass of

other topics which was presented at the same time

to his view. He also exercised a most useful

control over the bar. No judge could show more

benignity or kindness to an unexperienced advocate.

The attention and respect which he paid to the

youngest barrister who addressed him, the en

couragement he offered to the timid, and the protec

tion he extended to those who were likely to be

oppressed by the more fluent and ready, acquired

for him the universal love and veneration of the bar.

But he was also remarkable for his skill in restrain

ing the exuberance of the practised advocates of his

court.
Without ever giving offence, he always en

deavoured to direct the arguments to the proper

channel; he immediately detected any thing that

was fallácious or likely to obscure the matter in dis

pute; he rigidly pointed out the difficult portion of

the case. By these means he introduced a more

logical style of reasoning among the counsel, and

saved much of the important time of the court.

He always prevented diffuseness of argument; and

checked all inquiry into extraneous matters.

“As to his judgments they never displayed

any profound knowledge of equitable principles;

but they were always clear, decisive, and precisely

to the point. The grounds of the decision were

always distinctly shown ; the cases that were re

ferred to never distorted with a view to show his own

ingenuity. He very soon acquired a competent

knowledge of the practice of the court, a portion of

his duty which at first must have been difficult, if

not distressing; nor was he slow in contriving a

remedy for any evils therein. He very soon esta

blished a practice of his own, which was much more

serviceable for effecting the just purposes of the

court than the one he superseded; and this he did

not attempt all at once, but from time to time issued

such orders as were necessary, well knowing the

evils of destroying a mass of technical formality at

one blow, which, however absurd in itself, (and

much was indeed absurd in the practice of the

court of Chancery) had become entwined with the

habits and customs of the practitioners.”
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CHANCERY REFORM.

THE substance of the following suggestions

was printed for private distribution last

session, and mentioned with approbation

during the debates. With the author’s

leave, we publish them in an abridged form.

They were originally written on the occasion

of Mr. Spence having published a project of

Chancery Reform.

They assume, that the way is cleared, and

interested opposition obviated, by a general

measure for taking into hand most of the

existing fees, and forming an accurate account

of all lawful gains; so as to continue to pre

sent occupiers their existing lawful incomes,

(until proper remuneration for the efficient

officers is matured by persons appointed for

the purpose,) and to secure compensation for

those who are permanently reduced.

They assume also, that the head of the

court should henceforth be paid by a salary,

and not by fees.

I. Subpanas and other Hrits.

A stamp to be deposited at a public office

for sealing writs, at all times, at a fixed fee

of small amount. Subpoenas to be open

writs, prepared and brought by solicitors for

sealing. Other writs to be also open, and

brought in the same manner by the party

making them out. All the defendants to be

named (if plaintiff chooses) in one subpoena,

which should be served by copy; and to be

returnable six days after service in the coun

try, and four days in town. Private seals to

be abolished, and all other charges and dues

which at present attend the operations of the

great º:

II. Sir Clerks,

The office of these gentlemen, and of course

their fees, to be abolished. Two record

keepers, or filers, to be appointed instead; to

be paid by a fixed fee on each proceeding.

Answers in town to be sworn before the

record keepers at their office, and filed at the

same time.

III. Clerks in Court.

Office copies to be made in a useful form,

on brief paper. The charge not to exceed

6d. a folio, being 2d. more than a remunerat

ing charge of 4d., as a compensation for a

clerk in court’s attendances, advice, &c.

Their attendances and fees on taxations

will be abolished, as unnecessary, on the ap

pointment of taxing masters.

As these and other necessary reforms will

diminish the occupation and gains of these

officers, their number to be reduced.

IV. Answers, Examinations, &c.

These should be sworn, in country cases,

before any master extraordinary, the oppo

* This suggestion is contained in a communica

tion by a former correspondent, but we leave it here,

in order to render the present series complete.

Chancery Reform.

site party having notice, and bringing a second

master if le likes. They should then be sent

by post (under seal of the master taking them,

and of the post-master receiving them of

him,) to the record keepers; and not by spe

cial messengers. -

Commissions for these purposes (with all

their accompanying charges of orders, certi

ficates, &c. where now wanted,) to be abo

lished as useless.

V. Evidence, Examiners, &c.

This head requires separate and most care

ful investigation; and some experiment should

at least be made for improvement: nothing

can well be more unsatisfactory and irrational

than the present plan. The “Chancery

Report” on this head satisfied no one.

Country depositions to be sent to the record

keepers by post, as before observed; all office

copies to be on brief paper, as above.

VI. Affidavit Office.

Office copies to be made in a useful form,

on brief paper, and at 4d. a folio; which

leaves ample, profit. A fee of 6d. to be paid

besides for filing, and for searches.

Affidavits in town to be sworn at the affida

vit office, on filing them.

To prevent, delay, every person filing an

affidavit should deliver a copy the same day

to the opposite party, who should be at liber

ty to examine it, for a small fee, with the ori

ginal.

VII. Interlocutory Orders.

All orders of course to be replaced by rules

(as side-bar rules at common law) without

counsel’s hand. Short printed forms to be

always ready, so that no delay may take place

in having what is wanted on application.

The subjects of many common motions or

petitions (within limits to be defined, but in

cluding all matters of ordinary practice, appli

cations to tax bills, &c.) to be capable of being

sought by summons, without counsel: for which

purpose one judge, or two of the masters, to

sit twice a week if necessary. Nothing would

more effectually cut off expense and delay
than this.

The subject matter (or part of the subject

matter) of what is sure to be the decree at the

hearing, to be anticipatable by motion or pe
tition.

VIII. Decrees, Orders, &c.

Recitals of pleadings, (except the prayer of

the bill,) reports, &c. to be abolished.

Might not the court often save references

by computing interest in court, or on affida

vit before the registrar It could do it as well

as judges do at Nisi Prius.

IX. Enrolments.

Enrolments of decrees, &c. to be abolished

as wholly useless; the registrar's book being
a sufficient record.

X. Appeals.

Appeals to be limited to a certain fixed

period after the decree or order, unless by
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special leave of the court, and on affidavit

showing satisfactory cause for the delay, and

stating the ground of the supposed error, and

denying purposes of vexation or delay. Coun

sel's certificates in appeals to be either dis

pensed with, or to be made by one counsel,

and more specific.

Petitions of appeal and re-hearing to state

the order only, and not all the pleadings or

proceedings.

The deposits to be paid to the accountant

general, and paid out in a summary way, as

now by the registrar.

XI. Writs of Erecution of Orders and

Injunctions.

These writs to be abolished, and the orders

to be served instead; or the writs to be short,

and to contain only the mandatory matter.

The court to be armed with proper writs of

* of its decrees for levying money,

C.

(To be continued.)

COMMON LAW.

Interpleading Bill, and Payment of Money
into Court.

Mr. Editor,

I have read the Bill brought into the House

of Lords, and which is now in the House of

Commons, with great satisfaction, and I am

sure it will be approved by the profession

generally, because it will save time, trouble,

and expense, and confer benefit on the public.

But I hope some provision will be introduced

into the bill, authorizing the court to order the

mºney in dispute to be laid out in exchequer

bills or stock; otherwise it may remain unpro

ductive for a considerable time, to the great

injury of the party entitled thereto. The

Consideration ofthis subject brings to my mind

the propriety of all moneys which are paid into

a court of law, being invested in the Bank

ºf England, in the name of a public officer,

tº be drawn for in the same manner, and with

the same safeguards as are adopted in the

cºurts of equity; and of authorizing parties

when money is paid into court under a plea of

ender or otherwise, to apply to a judge or to

the court, for leave to direct such money to be

laid out in exchequer bills or stock.

It will not for one moment be supposed that

mean to raise the slightest possible doubt as

tº ſhe integrity of the present most excellent

officers of the court, to whom monies are paid,

and who have the full power and control over

such monies; but a time might arrive when an

officer, whose duty it would be to receive

money, might be of a totally different descrip

tion, and whose extravagance, necessities, or

imprudence, might lead him to use the suitor's

money. Such a state of things ought to be

guarded against, and I see no reason why the

sºme security which prevails in courts of equity,

should not prevail in courts of law.

The present seems to be a fit and proper

opportunity for establishing those guards, as I
NO, Wi.

well know, from my own practice and experi

ence, that very large sums are frequently paid

into the court of Chancery in cases of inter

pleader, and there remain for a considerable

time.

I would add, that there seems to be an omis

sion, in that part of the bill which relates to

certain claims to property seized by the sheriff.

I allude to the omission of a clause similar to

that in the first part of the bill, which autho

rizes a judge or the court to bar the claim of

a party, in case he shall not appear, or shall

neglect or refuse to comply with the rule or

order of the judge or court.

I hope that the use I am now making of the

Legal Observer, is in accordance with the spirit

and intention of its establishment.

I am, sir,

Your humble servant,

AN EARLY SUBscriber.

-

ARBITRATION BILL--JUDGMENT AND

EXECUTION BILL–WITNESSES’ BILL.

Mr. Editor, The passing of the Bill, com

pelling parties to go to an arbitration where the

subject of an action is matter of account, which

cannot properly be gone into by a jury, will

be hailed with pleasure by the profession, who

are frequently exposed to the most unpleasant

reflections from their clients, when, having in

proper cases advised a reference to save ex

pense, the award happens to be made against

them. But it appears to me, that there are

some omissions in the bill, which I take leave

to point out.
1. The nomination of an arbitrator. Parties

frequently prefer three arbitrators, each having

one, and the third being named by the two.

The bill, therefore, should provide for the ap

pointment of arbitrators, in case the parties

wish for more than one. But in case the two

arbitrators should not agree in the third, then

the court, or judge, ought to appoint such third.

2. Swearing of witnesses. The bill does not

provide for the swearing the parties, and for

authorizing their examination, should the arbi

trators or parties require them to be examined.

3. Power of the arbitrators to proceed er

parte. This should be given in cases where the

opposite party does not attend after an ap

pointment of the parties living in town, or within

five miles of the place of meeting of six, or in

. country, and at a greater distance, of ten

aWS.

3. Enlargement of time. The time within

which an award ought to be made often expires,

and is by mistake of the arbitrator omitted to

be enlarged. When this is the case, and I

have experienced it to the great loss of my

client, the court, or judge, should have power

to revive the arbitration, or to send the case to

another arbitrator.

5. Power to make an interlocutory award. In

many cases where an arbitration has lasted a long

time, great injustice has been done by the want

of power in an arbitrator to make an interlocu

K
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tory award. For example; suppose, as isoften the

case, that accounts are so voluminous and com

plicated they cannot be finally wound up or

concluded in a short time, or that it becomes

necessary to send to foreign parts for returns,

or account sales, or other information: if it

should appear that one party clearly has in his

hands a sum of money belonging to the other,

or owes such other, at all events, a certain

sum, liable to have it increased, but not dimi

nished, the arbitrator should have the same

power as a court of equity, either to order the

money to be brought into court, to abide the

final award, or to be paid to the opposite party.

At present the arbitrator can make no interlo

cutory award, but must wait the final award.

This, I can affirm, is no fanciful case, for such

hås passed under my own observation.

6. Power should also be vested in a judge,

or in an arbitrator, to order a commission

to examine witnesses, &c. as on a trial.

I cannot, however, part with the subject of

arbitrations, without avowing, that in many

cases they have been more tedious, more

expensive, and less satisfactory, than any action

at law, or any suit in equity, and therefore

those who believe that arbitrations are so bene

ficial to the public, are greatly deceived.

Judgment and Execution Bill.

However desirable it may appear to issue an

execution as soon as an inquiry is executed,

or a verdict obtained, such a proceeding will

be productive of great distress and misery.

In disputed claims, where a defendant consci

entiously believes he has a righteous defence,

what will be his situation if a verdict contrary

to his expectation be found against him : A

judge cannot be aware of a merciless creditor,

or of the state of a defendant’s funds. Not ex

pecting a verdict against him, a defendant will

not, and cannot be prepared to pay the amount,

and consequently the ruin of himself and fa

mily, and the total destruction of his credit

from the exposure of his inability, will inevitably

follow. I am not now adverting to mere trade

debts, but to claims which may be established,

although fair matter for litigation. To pro

vide for the amount of such claims, time should

be allowed to the defendant, not as matter of

grace and favor, but as a right, otherwise the

latter alternative which I have adverted to, will

take place. For I might fairly ask, how few men

are there in the middle walks of life, who could

call in their debts or sell off their stock at almost

a moment's notice The Bill would seem to

allow time to be granted only where the sub

ject is deemed fit for consideration or review

by the court above. For the sake of the pub

lic, and to avoid the dreadful consequences

which would follow from hasty executions, I

do hope the bill will, in some respects, be modi

fied; but I by no means wish to screen or

guard the fraudulent debtor, who would take

advantage of the time which elapses between

the verdict and judgment, to fly the country

and defeat his creditors.

Arbitration, Judgment, and Witnesses' Bills.

In the same bill is contained a repeal of the

clause in the Bankrupt Act, which refers to

executions under cognovits; but why should

not the clause be repealed so far as concerns

judgment by default It is, indeed, a de

plorably hard case for a plaintiff, after he has

sued his debtor to judgment and execution, to

be deprived of the benefit of that execution,

because it was not obtained after verdict.

This clause, as in the Bankrupt Act, has led to

the increase of trials and expense far be.

yond what might be conceived. I trust,

therefore, the repeal clause will include judg

ments by default, as well as judgments under

cognovits.

Witnesses’ Bill.

This is an excellent bill, and will be most

advantageous to the suitors, and the public.

There is, however, no power given to execute

in this country commissions from the courts in

our foreign dominions. This power seems to be

necessary and proper for the benefit of His

Majesty's subjects in those dominions, and

will therefore, I hope, be included in the bill.

Indeed, the difficulty of executing commis

sions in foreign parts, when the witnesses refuse

to be examined, and of executing commissions

in this country from such foreign parts, when a

like refusal takes place, is such, that I hope

treaties between nations hereafter to be made,

will contain reciprocal powers on this head, and

that they will be legalized by the legislature.

This, however is beside the present bill.

The clause restraining the use of depositions

under commission, unless the party be be

yond the jurisdiction of the court, or dead, or

unable to attend from permanent sickness or

infirmity, will, I hope, be relaxed, in case

the party is proved to be so ill as to render

it impossible for him to attend the trial, al

though not previously sick or infirm.

If I have made any suggestions useful to the

public, or the profession, I hope that repre

sentations will be made to the Attorney-general

and Solicitor-general on the subject, by the Law

Society, or some influential member of the

profession, and I flatter myself they will be at

tended to and considered ; but, whatever may

be the fate or effect of the suggestions, or re

presentation, I shall be content with having

contributed my mite on this occasion.

In the case of a recent Act I have reason to

believe that, had some suggestions made by

practical men been attended to, much litigation

and expense which have arisen upon the con

struction of the Act would have been avoided.

I am, Sir,

Your obedient servant,

A PRActical MAN.



Review—Local Courts.

REVIEW.

1. An Estimate of Mr. Brougham's Local

Court Bill. By , an Observer. London,

1830. Maxwell.

2. A Letter to those Persons who have fre

quent occasion to sue for the recovery of Debts,

or who necessarily give or take Credit on the

proposed District Law Courts; Arrest for

Debt; and Insolvency. With the form of a

Petition to Parliament thereon, and against

imposing heavy Burdens on the Country, and

seriously increasing the influence of the Crown,

by the establishing such Courts. London,

1830. Hodson.

Both these writers are averse to the establish

ment of the proposed local courts. We intend

to give the substance of their arguments, with

a few extracts from each pamphlet.

It is argued that all sweeping innovations

are injudicious and dangerous ; which opinion

is fortified by the authority of the Edinburgh

Review, in the following quotation :

“We believe it may be laid down as a maxim

invariably true, and of the most universal applica

tion, that the best and most effectual plan of im

provement is that which does the smallest violence

to the established order of things; requires the least

adventitious aid, or complex machinery, and as far

as may be, executes itself. It is from ignorance of

this principle that the vulgar perpetually mistake a

great scheme for a good one ; a various and compli

cated, for an efficacious one; a showy and ambitious

piece of legislation, for a sound and useful law.

Hence too their almost invariable discontent with the

most salutary measures, grounded on knowledge of

human nature, regulated by cautious circumspection,

pointed towards attainable objects, and reaching

them by safe and familiar courses. The history of

human laws is full of passages fatally illustrating

this remark; for unhappily the lawgivers themselves

have too often belonged to the vulgar class of rea

soners, whose errors we have just described.”—

Edinburgh Review, vol. xxxiii.

Alterations being contemplated in vari

ous parts of common law procedure, it is

urged that the whole of these alterations

should be brought under the consideration

of the same persons, and at the same time;

that otherwise, the different parts of the sys

tem can never work well together: that, for

instance, the avowed object of Sir J. Scarlett's

proposal for altering the law of arrest, was

to check injudicious credit; while the Local

court Bill would have a directly contrary effect:

and again, that while three new judges have

recently been added to the superior courts, the

new bill would, according to the estimate of

its proposers, withdraw from those courts nearly

the whole of the business: that the new courts

are unnecessary, as the proposed objects may

be achieved, with greater certainty and less

inconvenience, by the removal of abuses in the

Superior courts; that the convenience of mak

ing the metropolis the centre of legal proceed

ings, has been long felt and acknowledged, and

that even the real-property commissioners are

recommending metropolitan registration: that

the alleged benefit of bringing justice home

to every man's door is fallacious, inasmuch as
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it is assumed that debtor and creditor live in the

same neighbourhood; whereas they frequently

reside at a considerable distance from each

other; that in these cases the bill directs that

the venue shall be laid in the district where

the defendant resides; and consequently, a

London plaintiff suing a defendant in Nor

thumberland, must take his witnesses to New

castle ; a plaintiff at Birmingham, suing a

defendant at Penzance, must take his witnesses

into Cornwall, and so forth. It is matter of

notoriety that the far greater proportion of the

debts contracted in the great seats of manu

facturing and commercial industry, are by per

sons residing at a considerable distance.

It is contended also, that the proposed ad

vantage, in point of expedition, is equally

fallacious. In the county of Kent, the Bill

provides only two sittings in the year, except in

the town of Maidstone, and there are already

two circuits. The author of the Estimate adds,

that “with regard to cases arising between

parties at a distance from the county town, a

better arrangement of the circuits would go far

to meet the evil.” -

But the great argument of the advocates of

the new system, is founded on its superior

cheapness. This is also controverted by the

writers before us. They contend, first, that the

evils of the existing system are greatly ex

aggerated; for, though it may be true that the

costs of going to trial for a small debt have

often exceeded the debt itself, it should be re

membered that more than nine tenths of the

actions commenced, accomplish their object

without going to trial at all; and that a great

majority of those which actually go to trial, do

so without there being any question to try, and

only because, writs of error being checked,

the present state of the law points this out as a

convenient mode of gaining time. . If the evil

of this latter practice be sufficiently crying to

demand a remedy, it cannot be necessary to

change the whole system of the administration

of justice, in order to find one.

But our authors not only vindicate the exist

ing law, but maintain that nothing would be

gained by the new system in point of expense;

that, on the contrary, an increased burden

would be thrown on the public.

“The expense of the proposed plan is also a for

midable objection to it. Judges and their officers,

at the salaries proposed, (without taking any ac

count of the necessary expenses in many places of

providing suitable places of business,) offer a sum

total greater than the whole cost of the upper courts.

It is true that the fees are expected to reimburse this

in part. But if the suitor has to bear fees adequate

to raising any considerable amount, he will be no

gainer by the change; and, moreover, the loss on

compensation to the officers of the superior courts

will, for a long while, absorb all that can be

received. And we should also take into account

that the fees of all the courts, if thus subdivided,

(instead of central offices doing the whole business,

as experience shews that they can,) must be placed

permanently on a far higher scale than would other

wise be necessary.”—Estimate, p. 20.

“As to the fees of practitioners;–there was a

hiatus in the published plan of last session [the one
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of this session has not yet been printed, the more

to be regretted because great part of the question

hinges upon the way in which it shall be supplied.

Either the proscribed class of suitors must have

proper professional assistance, or they must have

another misfortune added to their ban of exclusion

from the best law store, that of not even having the

best article which the inferior market will supply.

If they are to have respectable professional assist

ance, why are we to assume that the fees ought to

be lower than the remuneration likely to be fixed for

the same work in the upper courts. Mr. Brougham

will, I believe, find that the scale of fees allowed is

the same, or nearly so now, as it was fifty years ago.

The expected saving will arise therefore from lopping

off extraneous and unnecessary formalities and

causes of collateral expense in the progress of a suit.

These prunings are as applicable to one court as

another, and it is not probable that the real work can

in any court be paid for at a less rate than that

which has continued so long. This, however, the

commissioners will doubtless inquire into. Those

who would push reduction of charge beyond reason

able bounds, should consider whether it is likely to

be a benefit to the community, to throw the whole of

this business, by inadequate remuneration, into the

hands of those who will make up in quantity and

indirect advantages what is wanting in the fair

course of practice.”—Estimate, p. 25.

Great misapprehension seems to exist as to the

expense arising from London being made the

centre of judicial proceedings. The facts that

in every cause a considerable portion of busi

ness must be transacted in London, and that

it must be heard in the capital in the last resort,

have been complained of, as imposing great ad

ditional expense upon suitors. “It must,” it

has been said, “be discussed in London, and

to London the agents must be sent, with great

delay, and a great and unnecessary expense.”

An unprofessional person might make such an

assertion from ignorance; a professional man

could make it only from heedlessness. We

quote on this subject the statement in the first

pamphlet.

“By the established system of practice, the resort

to one centre of justice is (contrary to the assump

tions commonly made) attended with very trifling

expense indeed. As much misconception on the

subject seems to pervade not only the Edinburgh

Reviewer's argument, but Mr. Brougham's speech,

it may be right, once for all, to quote the substance

of some practical observations on that point from a

periodical publication. It appears, that on the

present plan of conducting business, there are only

a few shillings difference in the cost of a town and

a country cause, arising partly from postages, (which

add three or four shillings to the Term-fee,) but

chiefly from the lengths of pleadings copied, which

the proposed alterations will greatly reduce: that,

part of the business being done in town, and part

in the country, the fees allowed, (which, except as

before mentioned, are exactly the same,) are appor.

tioned between the country attorney and his agent,

on the principle of a division of labour, without

extra cost to the suitor: and that this division even

takes place, in some cases, in town; there being

town attorneys who, though on the spot, find it

convenient to employ an agent to attend to the

practical department of their common law business,

for the purpose of avoiding labour, responsibility,

and the expense of having a part of their establish

ment adapted to such matters.”—Estimate, p. 12.

Review—Local Courts.

In another place, the author says—

“It may be useful to consider, what, in opposi

tion to the present facility of communication for

notices, summary applications, &c., will be the

practical position of the parties in an action in one

of the local courts; the attorneys often living at

some distance, in cross countries, even supposing

that the controversy is almost between neighbour

and neighbour, and not, as it must very often be,

between inhabitants of different counties and distant

neighbourhoods.

“Where the distance is even ten miles, one

journey to serve a notice or arrange a proceeding,

will cost more than the whole difference of expense

at present existing as between a town and a country

cause. But how is the plaintiff to manage who has

debtors at a distance He naturally consults his

attorney where his case is, where his cause of action

arose, and his witnesses live; and must that attorney

have an agent in every district town If he has

not, how is he to serve notices, &c., and to be

served with the like 2 and if he has, a much worse

and more expensive system than the present would

arise from it; because no such arrangement could

take place as the quantity of business which must

be so done enables the country attorney and the

central practitioner now to form between themselves.

By it the latter is treated as identified with the

former, as much as a partner or clerk would be, and

on that account no charges on correspondence or

transactions as between them are allowed to increase

the cost of a suit. But the variety of the communi

cating points have always rendered, and would con

tinue to render thisimpossible to be arranged in cross

country correspondences; so that these transactions

must bemuch more expensive. The second attorney

employed has to be separately paid for what he

does, as well as the original practitioner for instruct

ing him.”—Estimate, p. 23, 24.

The inconsistency of the proposed local

courts, with the policy which dictated the abo

lition of the peculiar jurisdiction of the Welsh

judges, is dwelt upon in both pamphlets. The

abolition of the Welsh local courts, by the al

most unanimous voice of the legislature, and

the immediate introduction .# other local

courts, so as “to astonish the inhabitants of the

Principality with their old friends under a new

name,” does seem a little extraordinary. In

exposing the evils of the Welsh system, the

writers have the powerful assistance of THE

PRESENT LoftD CHANCELLOR.

“Mr. Brougham's own picture of the defects of

the local courts and judges of Wales, and the

remedies, might save the trouble of enlarging on

this point “In England you have the first men—

men of the highest education and experience—to sit

injudgment upon life and property. In Wales you

have as judges, I will not say inferior men, but cer

tainly not the very first, nor in any respect such as

sit upon what Roger North calls the “Cushion in

Westminster hall.’ I shall here show three great

defects requiring a remedy most imperatively:

Oſtentimes, those persons have left the bar, and

retired to the pursuits of country gentlemen. I do

not say that they are, for that reason, unfit for the

office of judge, but still they cannot be so competent

as men in the daily administration of the law, and

forming part of our Supreme Courts. In some cases

they continue in Westminster hall, which is so

* Estimate, p. 10.
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much the worse, because a man who is a judge one

half the year, and a barrister the other, is not

likely to be either a good judge or a good barrister.

But a second and a greater objection is, that the

Welsh judges never change their circuits. One of

them, for instance, goes the Caermarthen circuit,

another the Brecon circuit, and a third the Chester

circuit, but always the same circuit. And what is

the inevitable consequence? Why, they become

acquainted with the gentry, the magistrates, almost

with the tradesmen of each district, the very wit

messes who come before them, and intimately with

the practitioners, whether counsel or attornies.

The names, the faces, the characters, the histories,

of all those persons are familiar to them; and out of

this great knowledge grow likings and prejudices

which never can by any possibility cast a shadow

across the open, broad, and pure path of the judges

of Westminster hall. * * * I verily think that

the Principality would itself cheerfully pay the first

cost of a better system. At all events, add two

judges to your present number, and let them take,

with the other twelve, their turn and share in the

business of the country. Let the principality of

Wales be divided into two circuits, and then you

will have the work well done, and quickly done,

especially if you transfer the equity jurisdiction to

the two courts of Westminster.”—Estimate, p.'17, 18.

Sir Robert Peel also agrees with Lord

Brougham upon this point.

“Sir Robert Peel, on the 19th of February, after

suggesting the propriety of adopting in Wales the

English system of preventing the same judges from

constantly going the same circuit, observed, “I

have a high opinion of the gentlemen who fill those

offices, but I think it almost impossible for any gentle

men who go constantly to the same towns and districts,

not to form local and familiar connexions and personal

attachments.”—Letter, p. 6.

“Mr. Brougham so eloquently exposed the dan

gerous consequences of judges going continually the

same rounds, that I shall not state my poor opinion

on the liability to prejudice and corruption of these

local courts, or presume to do more than refer to

the consideration of Mr. Brougham's opinion on that

head, requesting the reader at the same time to re

collect that if so much objection could be made to

the Welsh judges who did not usually reside in their

districts, how much more may be made to thejudges

who are to live all the year amongst the suitors of

their courts.”—Letter, p. 15.

. The following powerful picture of local law

in Wales is from a respectable periodical.

“The judicial organization of Wales has recently

become the subject of very general complaint. What

are its defects ... The despised jurisdiction, the sus

picion of partiality, the conflicting practice Insuf

ficient judges appointed by the government, because

in a great measure out of view of the public at large :

so few barristers of ability attending on account of

the narrowness of the field, that the plaintiff may

easily secure a certain advantage by retaining one

or two leaders: and attorneys, on the contrary, so

abounding by reason of the low rank they hold in

the Principality, and the cheapness of the very infe

ior education they receive—so ignorant from their

limited practice, and so needy and rapacious withal,

that no suit is ever dropped for want of care in fos

tering, no angry feelings are permitted to subside,

and a greater crop of litigation is produced on a

given extent of territory, than four times the space

in England would bear.”—Law Mag.

We shall resume the subject in our next

Number.
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: A Collection of Statutes, comprising all the

Public Acts, Civil and Criminal, and Acts

relating to the Colonies, passed in 2 Geo.IV.

and I Wm. IV. with Notes, showing the al

terations made in the Law by each Statute,

and an Index. By Alfred S. Dowling, esq.

Barrister at Law. London, 1830. Pheney.

This is a very useful manual. The design is

good, and the execution attests the editor’s

care and industry. The preface, which we

shall quote, states concisely, but clearly, the

intention of the work; and we have only to add

that what is proposed is satisfactorily per

formed. We trust that the volume will receive

sufficient encouragement to induce Mr. Dow

ling to persevere in his design of publishing a

similar collection annually.

“It has been frequently remarked, that a large

portion of the mass formed by the annual statute

book is perfectly useless to the lawyer, magistrate,

or general reader. The editor, therefore, thought

that a publication freed from this disadvantage

would be desirable. With that object it is propo

sed that the present work shall contain all public

Acts of Parliament, civil and criminal; local acts,

when their provisions appear likely to interest a con

siderable portion of the community; and all Acts

relating to the colonies. Every Act which contains

an alteration of the previously existing law will be

accompanied by notes, stating the law as it before

stood, and the extent of the alteration thus effected.

It will thus form a useful appendix to the collections

of statutes already published by Messrs. Tyrrwhit

and Tyndale, Collier, and Chitty. Local, temporary,

annual, Scotch and Irish Acts, will be omitted.

The first two classes can be interesting to a limited

extent only, the third have appeared in every col

lection of the statutes already published, and the

two last are not likely to be of interest to residents

in this country.

It is hoped that a work may be published an

nually on this plan, which will present every im

portant legislative enactment in a convenient form

and at a moderate price. The Acts will be printed

verbatin, and the reader may depend on their ac

curacy.

Our next articles of Review will be as follow :

Supplement to Tidd's Practice;

Gow on Partnership.

MINOR CORRESPONDENCE.

[UNDER this new head will be inserted the

Hints and Scraps of those who are too much

engaged to write long communications—

Queries—Answers to Correspondents, &c.]

Lord TENTERDEN, in bringing in his five

bills this session, said he conceived “too much

caution could not be observed in innovating

upon the usages of the common law courts,

sanctioned as they have been by experience,

and the authority of the most eminent men of

the legal profession.”

Z. would wish to see a title of The Legal

News, containing an account of the changes

and reported changes in the profession—Bills
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in Parliament—New Acts—Births—Marriages

and Deaths in the profession.

*...* We are aware this would greatly in

crease the value of our work, but it would also

nearly double its expence, byº:
liable to the newspaper stamp duty. e

trust that for the encouragement of literature

and the diffusion of knowledge, this impost

will be reduced, if not. abolished. At present

we can only accomplish the object of our cor

respondent by a monthly supplement. -

A review of the work on legal Book-keeping,

(a most essential and much neglected branch

of legal study and practice,) would be de

sirable, especially since Lord Tenterden’s Act,

9 Geo. IV. cap. 14, had a most serious

effect on the bills of the profession. Young

men intended for clerks, should be well

grounded in book-keeping before they com

inences

J. C. would like to see an account of the

old law bookseller's shop, which is nearly

pulled down in Inner Temple lane. It was

formerly Uriel's, and then Pheney’s. Tottell

lived in Fleet street, near the Middle Temple

gate.
-

A full list of the Englishand Irish law books

published in 1830, would be a useful article in

January, 1831; and a list of American, Scotch,

and French law publications for the year. Com

munications to the Editor would add to the

correctness of the lists.

-

L. S. S. would be obliged by any commu

nication on the history of bankers' checks, with

their form in early times—the investigation

will educe some curious matter.

*

P. P. has heard that many valuable dona

tions have been presented to the library of the

Law Institution. It would be gratifying to the

members, to receive some information on this

subject.
-

AUDAX, who has assumed an appropriate

name, (as would be sufficiently evident, if we

published the whole of his letter,) tells us that

“if the Legal Observer contained more law,

it would be a good publication.” He avers

that “our subscribers want information, not

amusement.” The biographical articles have

particularly excited his wrath. This gentle

man should add to his boldness a little con

sideration for the wishes of others. So far from

our literary articles being objected to, we have

been again and again urged to render our

pages of a still more popular character. We

shall, however, be mindful of the necessity of

combining the useful with the agreeable, and

we trust each number will be found to contain

a sufficient quantity of professional information,

to entitle the work to the support of practical
Illen.

RETURNS OF WRITS.

The inquiries of several correspondents were

answered, so far as we are enabled to do

so, by the abstract of the Bill inserted in

Number W. page 69, which we presume will

soon pass into a law. The first return of

writs will then be the third day exclusive

before each Term. The first and second days

before term will also be return days, as well as

every day in Term, except Sundays and ex

cept the last three days of Term. The new

Act, we understand, will not alter the first

general return of next Hilary Term as it now

stands under the last Act, namely, Saturday

the 8th day of January nert, the last Act re

quiring it to be the fourth day before Term

inclusive, and the proposed Act making it the

third day erclusive.

QUERIES.

We insert the following questions at the request

of “a Constant Subscriber,” and shall occa

sionally reserve a space for similar articles.

We do not undertake regularly to answer them,

and should prefer that our young friends would

exercise themselves in looking through the au

thorities, and sending us the result of their re

search. Such exercises will be useful.

A., who resides in London, draws a bill

upon, and gets it accepted by, B., who resides

in Dublin, is such a bill a foreign or an inland

bill P

A., who resides in Guernsey, draws a bill

upon B., who resides in London. . As stamps

are not used in Guernsey, must such bill be on

stamped or unstamped paper ?

RECENT DECISIONS IN THE

SUPERIOR COURTS.

The first decision, under the title “Insolvent,”

is in accordance with that in the King v. Dunne,

2 Maule and Selwin, 201, and the King v.

Edward Clifford, 8 Dowling and Ryland, 58.

It is quite clear that the defendant would not

have been entitled to his discharge, if he had

been in execution on a judgment obtained

against him in an action for the recovery of

costs. The cases of Roylance v. Hewling,

3 M. and S. 282, and Tinmouth v. Taylor, 10

B. and C. 114, are direct authorities to that

effect, for the costs become a debt by the

judgment. It would seem from both the last

mentioned cases, that the court thought plain

tiffs in execution on a judgment were not

within the 48 Geo. III. c. 123. The words of

that statute evidently allude to defendants only.

In the King's Bench, the application for the

discharge of a debtor under the above Act is a

rule absolute in the first instance, after due

notice of the application to the plaintiff or his

attorney, (Davies v. Rogers, 2 B. and C. 804,

4 D. and R. 361, S. C.) In the Common

Pleas it is only a rule nisi in the first instance.

(Ex-parte Neilson, 8 Taun. 37, Magnay v.

Gilkes, ib. 467.) Perhaps this variance of

practice would be worthy the correction of the

z
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judges, who are to settle the practice of the

courts under 1 W. IV. c. 70, s. 11.

The opinion of Mr. Justice Littledale, in the

second case, under the head of “Insolvent,”

appears to us a very correct one. We mean

the opinion entertained by himself, and not the

one on which he acted in accordance with the

determination in Robinson v. Sundell. It cer

tainly could not have been the intention of the

legislature to enable a man, who originally

owed above 201. exclusive of costs, to obtain

his liberation, and to keep in custody a man

who originally owed a less sum, merely because

he had given a warrant of attorney for the

amount. A debtor would thus be placed in a

worse situation, because he had sufficient

honesty to endeavour to secure his creditor, by

giving a warrant of attorney. For it is quite

clear, that he would have been entitled to his

discharge at the end of the twelve successive

calendar months, if he had not given the warrant

of attorney.

We refer, also, to an important case, in

which it has been decided that auctioneers are

not liable to pay interest on the deposits in
their hands.

INSolvent-costs.

Lee moved for a rule to shew cause, why a defend

ant should not be discharged out of the custody of

the sheriff of Yorkshire, under 48 Geo. III. c. 123,

he having remained twelve successive calendar

months in custody on an attachment for non-pay

ment of costs, there not being a debt due exceeding

the sum of 20l. exclusive of costs. The defendant

had been arrested on an attachment for non-pay

ment of 35l. 3s.6d. costs, in an action of ejectment,

pursuant to a rule of court, and the master's allo

catur thereon.

Scotland shewed cause. The case of a defendant

in custody on an attachment, was not within the

statute. If it was within the statute, then the de

fendant was in custody for a debt exceeding 201.

and therefore not entitled to his discharge.

The court held the defendant not entitled to his

discharge, as the case of a defendant in custody on

an attachment was not within the 48 Geo. III. c.

123. Littledale, J., M. T. 1830, K. B. Doe d.

Upton v. Benson.

1NSoLVENT-Costs.

On an application to discharge a defendant out of

custody, under the 48 Geo. III, c. 123, on the

.. of his having remained in execution above

twelve successive calendar months, on a judgment

for a debt under 201, exclusive of costs, it appeared

that the original debt owing by the defendant was

between 8 and 91. For the recovery of this, pro

ceedings were taken, and the defendant ultimately

gave a warrant of attorney for the payment, by in

stalments, of the original debt and costs, which

together amounted to more than 201. The instal

ments not being paid, judgment was entered up, and

the defendant taken in execution.

It was contended, in opposing the application,

that the debt for which the defendant must be con

sidered as in execution, was the sum for which the

warrant of attorney had been given. It was for that

sum the judgment was entered up. Now the words

of the statute were, that “all persons in execution

on any judgment” not exceeding 201. were to be

entitled to its relief. Here the defendant was in

custody on a judgment for a sum exceeding 201, and
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therefore was not entitled to relief. Robinson v.

Sundell, 6 Moore, 287, was cited in support of this

argument.

The court was of opinion, that the original debt,

“exclusive of costs,” was the sum of between 8

and 91. and that the difference between that sum

and the amount for which the warrant of attorney

was given, must be taken as costs. It was only by

a technical and artificial construction, that the debt

and costs, for which the warrant of attorney was

given, could be considered as the debt for which the

defendant was in execution. However, as the

Common Pleas, in the case of Robinson v. Sundell,

had ruled that the debt must be taken to be the

amount for which the warrant of attorney was

given, the court must be bound by that decision.

Rule refused. Littledale, J., M. T. 1830, K. B.

v. White,

AUCTIONEER—INtERest.

In an action againstan auctioneer for the recovery

of interest on a sum of money deposited in his hands

as part of the purchase money of an estate, the fol

lowing appeared to be the facts. The defendant,

the auctioneer, had been employed by the plaintiff to

sell an estate for him. The sale took place in 1813,

and the defendant received 2,000l. as a deposit, the

amount of the purchase money being 10,000l. Some

objections were made to the title. An application

was made to a court of equity for a specific perform

ance, and the objections being overruled, the re

mainder of the purchase money was paid. In 1816

the defendant was required by the plaintiff to invest

the 2,000l. in exchequer bills. This he refused to

do, unless the consent of the purchaser was ob

tained. No such consent being procured, he re

tained the money in the hands of his banker, where
it went into his common account. On nineteen

twentieths of the whole amount he received interest.

In 1822 the objections to the plaintiff's title were

over-ruled. The action was therefore brought to

recover interest on the 2,000l. from the year 1816.

till 1822, when he paid over the principal to the

plaintiff. A verdict was found for the plaintiff; and

after the argument on a motion for a new trial,

the Court thought that there was an essential dif

ference between the character of an agent and a

stakeholder. As soon as an agent received money

on account of his principal, it became the property

of that principal, but a stakeholder received money

for both parties, and not for one only. His duty

was to hold the money in his hands, to be paid in

one event to the vendor, and in another to the pur

chaser. He held it in the same way that a banker

held the money of his customers, and he was bound

to pay it the moment it was demanded by the party

entitled to receive it. If he chose to invest it, and

any loss accrued, he was answerable for that loss;

and it was but reasonable, therefore, that he should

be allowed to derive any incidental advantage in the

way of interest, for the risk which he ran. In the

present case the court were of opinion that the de

fendant's liability was not varied by the requisition

on the part of the plaintiff to invest the money. In

the case of a stakeholder, the authority of one of the

parties was not sufficient. The defendant had of

fered to lay out the money if the plaintiff would pro

cure the purchaser's consent, and the plaintiff not

having done so, the defendant was not bound to

invest, nor would he have been justified in investing

the money. There was nothing, therefore, in the

special circumstances of this case to take it out of

the general rule, so as to deprive the defendant, as

stakeholder, of the advantages which the law gave

him on the one hand, or to exempt him from the ob
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ligations which it cast upon him on the other. Ten

terden, C.J. M. T. 1830, Harrington v. Hoggart.

BAIL-NOTICES of J U St I FICATION.

Clarkson opposed bail, and contended, that the

defendant must deposit the costs with the master,

as three notices of justification had been given. He

produced an affidavit of this fact, but did not pro

duce the notices.

The court refused to make the defendant deposit

the costs, as the notices themselves were not pro

duced. Littledale, J., M. T. 1830, K. B.

NOTES OF THE WACATION.

We have just obtained a copy of Lord Brough

am's New Bill for establishing Courts of Local

Jurisdiction. The alterations made since the

introduction of the former bill, appear chiefly to

consist of the omission of those clauses which

relate to the payment of the salaries and pen

sions of the proposed new judges, registrars,

&c. These clauses, we presume, are intended

to be restored in the House of Commons, if the

bill should ever arrive there !

Those parts of the new bill which relate to

attornies are somewhat altered in regard to the

language which was used on the former occa

sion. His lordship has been pleased to leave

out the expressions regarding their “presuming,

under any pretext whatever,” to charge their

clients with any sum which ought to be paid by

themselves.

The schedule marked F., intended in the

former bill to be appended to it, and to com

prise a list of the attorney's fees, but which

exhibited a melancholy blank, is, on the pre

sent occasion, altogether omitted. Whether

this change has been made on the ground that

such fees form a matter of finance, and are

therefore left to the House of Commons,

(though of course it is not intended they should

be paid, like salaries and pensions, out of the

public revenue,) or whether the judges of the

new courts are to be empowered to settle a
scale of fees, we are not informed. It is how

ever very important to the public, not only to

know what they are to pay under the new sys

tem, so that they may be sure it will be cheaper

on the whole, including the various kinds

of appeal and rehearing, but also to ascertain

that a class of persons, either identical or similar

to the attornies of the superior courts, on whose

integrity the suitors may rely, can be induced

to practise in the district courts.

We refer to an analytical review of two

amphlets on this subject, which will be found

in another part of the present Number.

Lord WYNfor D's bill for shortening special

pleading on the one hand, and introducing a

plan on the other for examining the parties on

interrogatories, is not yet printed.

Mr. CAMPBell's bill for establishing a grand

Metropolitan General Registry Deed Office,

will not be introduced until the 16th instant.

Notes of the Wacation.

Mr. Spence's motion for Chancery reform is

intended to be made after Christmas. The

objects of the learned gentleman are so nu

merous and comprehensive, being designed to

abolish several existing offices, to create new

ones, and to make so many changes in all the

departments of Chancery practice, that we

presume it will be necessary to introduce a

variety of separate bills, in order that the

merits of each may be distinctly considered.

We seem thus to have before us an ample

supply of materials for the consideration

of our professional brethren, and we shall

present them with abstracts of the seve

ral measures so soon as they can be ob

tained. It cannot now be said, that lawyers

are opposed to reform. We apprehend, how

ever, that in the conflict of so many plans,

either nothing will be effectually accomplished,

or there will be so much inconsistency, that the

public will gain but little by the change.

New Judicial Appointments.

It may be proper to record in our columns,

the recent judicial appointments, although they

are generally known to our readers.

On Friday, November 12, Mr. Taunton

and Mr. Patterson took their seats as judges

of the court of King's Bench; and on the

same day, Mr. Alderson took his seat upon

the bench of the court of Common Pleas.

The three new judges had, on the preceding

day, presented themselves at the bar of the

court of Common Pleas in their sergeant’s

robes, and gone through the ceremony of

counting of pleadings, as sergeants at law.

Mr. Justice §. it will be recollected,

quitted the King's Bench for the Exchequer,
which made two vacancies in the former court.

If parliament had any intention to establish

local courts, by which it is alledged five sixths

of the cases now brought before the superior

tribunals would be withdrawn, the public, in

this season of retrenchment and reform, might

reasonably have required that these expensive

new appointments should have been avoided;

and the inference of course is, that no such

additional burden would have been imposed,

had there been any probability that the local

courts would be established.

On Monday, November 22, the Right Hon.

Henry Brougham took his seat on the wool

sack in the House of Lords. On the following

day the new chancellor sat for the first time to

hear appeals. On Thursday, November 25,

(having been created Baron Brougham and

Vaux,) he took his seat in the court of Chan

cery, at Westminster. His lordship entered

the court accompanied by the Dukes of Sussex

and Gloucester, Prince Leopold, Marquis of

Lansdowne, Marquis Wellesley, Marquis of

Anglesea, Earl Grey, Lord Durham, the

Master of the Rolls, the Vice Chancellor, and

two of the masters. Mr. Wilbraham, clerk

of the crown, administered the oaths.

LONDON:

PRINTED BY J. AN b c. ADLARD, BARTHoloMew close.



Cbt 3Legal Q905¢rbet,

Wol. I. SATURDAY, DECEMBER 18, 1830. No. VII.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
HoRAT.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” Bacon.

METROPOLITAN GENERAL REGISTRY

OF DEEDS.

[from A coakespondent.]

De LolME compares the English constitution

to a venerable building encumbered with scaf

folding around it, apparently unnecessary, yet

the removal of which would endanger the edi

fice. To prevent the destruction of this build

ing, I address myselfto you. By the law of the

Locrians, he who proposed the abrogation of an

old law, and the enactment of a new one, was

compelled to make his proposal with a rope

round his neck, and if his new law proved not

better for the commonwealth than the old one,

he was to be hanged with it! Solomon adviseth,

not so much as to meddle or have anything to
do with those who are given to change ; and in

the changing of laws, above all things, it has

been observed, there is the most danger; and

therefore, though they are mutable in their

own nature, yet ought they not to be changed

as often as innovators may propose to substi

tute others which may seem better, but

ºnly for great and weighty reasons. Iord

Çoke also observes, that there is a great

difference between a good beginning or a

foundation capable of a building, and a bad

one which wanteth foundation upon which no

building can stand.

I am at a loss to find out “the great and

weighty reasons” which require the law of

real property to be altered. For my part, I

am satisfied with it as it now stands, and has

stood for ages.(a) I have no fault to find

with the present mode of conveying it. All

our limitations of estates are bottomed upon

plain common sense and reason. There was

a mode of conveyance long before writing,

and afterwards, long before technical, words

were invented. The first is proved by scrip

ture, and the latter by several ancient grants.

Take, for example, the two principal estates,

the ſee simple and the estate tail, and you will
see that time was their common measure.

(a) I would suggest one morsel of improvement

$f the law in favor of purchasers, as to judgments.

Let their present lien on the land be destroyed, and

cºnfine their effect to the very day the writof inqui
sition or extent is delivered to the sheriff.

N0. VII.

When land was granted for a time without

end it was a fee ; and, if for a time so long as

there was issue of the body, it was an estate

tail ; but, when the law became a science,

those estates were distinguished by the words,

“heirs, and heirs of the body.” On this

subject, reference may be made to Plowden,

and the inflexible import of those words oc

casioned the famous rule in Shelly's case.

With respect to the present form of con

veyance, what can be more simple, and a

better protection against fraud, than the

feoffment, accompanied by livery of seisin –

what more concise than the bargain and sale

inrolled, which requires no covenants, and

may be contained in a single sheet of paper ?

The reason why the feoffment and bargain and

sale are not in general use is because the lease

and release require not the notoriety and the

supposed inconvenience of livery, and the

bargain and sale (although built upon the

statute of uses,) does not admit of any limita

tion of use except to the bargainee; and being,

therefore, an absolute conveyance, it lets in

the consequences of dower, which the lease

and release obviates, for by it the releasee is

made tenant for life with an interposed estate

to a third person, with remainder in fee; and

as the estate for life and the remainder cannot

unite, dower is excluded, and the expense of

a fine avoided; which expense, as well as that

of a common recovery, (against both of which

there has been so much clamour,) is for 19s.

out of every 20s., occasioned by the stamp

duties and the fees of certain officers and

patentees.

What the new mode of conveyance will be

I am at a loss to conjecture, but it seems that

the technical words now in use, the meaning

of which cannot be misunderstood, and which

long experience has sanctioned, are to be dis

used and others substituted, which, in all

likelihood, may allow of a twofold construc

tion. Mr. Locke observes, that in the inter

pretation of laws, whether divine or human,

there is no end; comments beget comments,

and explications make matter for new expli

cations: and of limiting, distinguishing,

varying the signification of words, there is in

deed no end.

Some, if not all of the commissiºn, have

is



98

suggested that the public would be benefited

by the repeal of the statutes de donis and of

uses, and that fines and recoveries should be

abolished.(b)

The antiquity of these statutes and

common assurances, ought to induce us

to pause before their destruction is deter

mined upon. “A spirit of innovation is

generally the result of a selfish temper and

confined views. People will not look forward

to posterity, who never look back to their

ancestors. Fines and recoveries, like a power

once gained in mechanics, may be applied

and directed, by means of the statute of uses,

to an infinite variety of movements.” If

estates in fee simple are to remain, why should

not estates tail and conditional fees continue 2

Every thing, human and divine, is in danger

of being sacrificed by the present race of pro

jectors. I can fancy I hear one of them sug

gesting the following scheme:

The seats of learning level down,

Transfer or bring them nearer town;

Let Cam and Isis be no more,

Call each of them the scarlet whore;

Erect on some pancratic site

An university of light;

To London shopmen give degrees

Of wrauglers and of optimes;

Attack, and with unsparing hand,

All things you cannot understand;

With eyes of eagles pry for flaws,

And have no mercy on the laws;

Propose a new code of you're own,

Turn every thing quite upside down :

Let all commissions of the peace

To parsons given, ever cease;

Place women on the bench or forum,

To be inroll'd upon the quorum;

Restore to them their long lost rights,

In all the shires to vote for knights; (c)

Destroy the useless ceremony

Of solemnizing matrimony;

Make it, like partnership in trade,

To be dissolv'd as soon as made;

(b) If deeds are to be printed bookwise, as some

have recommended, the principal part, namely, the

recitals, the parcels, and the names of persons, must

be written; and, if the whole of a deed is to be

written bookwise, then, in either case, one half part

of the parchment will be useless, for it is very diffi

cult to write or to print on the back of a skin of

parchment... I have seen deeds occupying seventy

skins, and if they are to be made up bookwise, they

will require binding, because, if not bound, their

transmission (which I shall notice hereafter,) will

afford an opportunity for forgery and fraud by inter

polation.

(c) By a collection of Hakewell's, in the case of

Catherine v Surry, the opinion of the judges, as he

says, was, that a femme sole, having a freehold,

might vote for a member of Parliament; and prece

gents are on record to show that women paid Par

liament men their wages. On the other hand it

has been contended that ladies ought not to have the

privilege, because the choice of Parliament men

required an improved understanding, which they

were supposed not to have. In the Mirrour of Jus

tices, a woman is said to have been a justice of the

peace : vide Olive v. Ingram, 7 Mod.263.

Metropolitan General Registry of Deeds.

Make fees all tails, and tails all fees,

And make the freeholds what you please;

Make all the terms, both great and small, ?

To be estates at will,—and all

Estates at will conditional. Ş

Explode the rule in Shelly's case,

And put a better in its place;

Insist that it is clearly seen,

That words of purchase ever mean,

By legal ratiocination,

The same as those of limitation ;

Don't let the judges have the pow'r

To interfere at all with dower;

Nor secretly examine wives,

However chaste may be their lives;

Give married women, one and all,

The power collateral we call,

Who then, if they shall so incline,

May pass their lands without a fine;

And as to tails, with equal ease,

They may be barr'd and turn'd to fees,

Without the hugger-mugger rout

That old Tantarum set about;

Make trusts and uses just the same,

They only differ now in name;

Make law and equity entwine,

Like oil and vinegar combine ;

And, if there nothing is to do,

Add to the twelve, three judges new

Excuse my wandering from the subject:

digressions, you know, are “like sauce to a

bad stomach.” I will now direct your attention

to fines and to the above-mentioned statute

of uses, and quote some old black-letter law

for their vindication. “Fines have been at

the common law, as long as there has been

any court of record. And by the coininon

law they were the highest assurance, and of

the greatest force and puissance. And so

they are termed by the statute, de modo

levandi fines. And the reason, thereof is,

because they make an end of the law in bring

ing quiet and repose, for the law has no other

end but repose, and the law was ordained

to put a stop to contention, and to make

peace. Peace and concord is the , end of

all laws, and the law was ordained for

the sake of peace. Dyer said, that for peace

Christ descended from Heaven upon the

earth, and his law, which is the New Testa

ment, and the old law, which are the divine

laws, were given only for peace here and here

after. And Weston cited St. Augustine, who

says, et concordiá stat et augetur respublica,

et discordia ruit et diminuitur. And Catline

said, that peace is described in this manner:

Par, mater alma opulentiae, vehitur curru ;

currus, ubi par vehitur, dicitur unanimitas;

auriga, qui currum, regit, dicitur amor; duo

equi currum trahentes sunt concordia et

utilitas ; comites pacis sunt justitia, veritas,

diligentia, industria, omnium artium paren

daram, which description is made up of the

nature, properties, and advantages of peace,

and of the accidents thereof; and therefore

peace, which is attended with so many con:

veniences, ought to be preserved beyond all

other things. And hereupon Dyer said, that

one of the articles which the king at his coro

nation swears to his subjects to perform and

keep, is that he will preserve the peace, for a
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more beneficial thing he cannot grant to them,

and, therefore, those laws which bring the

greatest peace, are the most estimable. And

Carus said, that certainty is the mother of re

pose, and incertainty is the mother of conten

tion. And Perium, chief baron, cited the

case in Brook’s Abridgment, and he said that

uses have extended themselves into many

branches, and are to be resembled to Nebu

chadnesser's tree, (d) for in this tree the fowls

of the air build their nests, and the nobles of

the realm erect and establish their houses, and

under this tree lie infinita pecora campi, and

great part of the copyholders and farmers of

the land for shelter and safety, and he said, if

this tree should be felled or subverted, it

would make a great print and impression in

the land.”

Let us now consider the proposed plan for

the establishment of a General Registry of all

Deeds relating to every acre of land in the

kingdom, which, the commissioners say, is

necessary to prevent the evils of forgery and

fraud, which they conceive to be of daily oc

currence ; but, during the last sixty years,

I never heard of more than three or four

cases of forgery, and, with respect to

fraud, the civil law and our own Doctor and

Student might have informed thein, that to

legislate upon such a subject as fraud, against

which common prudence and caution may be

a sufficient security, is downright folly. . A

contract may be entered into by a designing

knave with a man as simple as Justice Shallow,

or with one just as wise as Paglarences of old,

who, on his sow producing eleven pigs, and

his ass but one foal, went to law with his

99

I read Wood's Institutes of the Civil Law, but

I believe, upon reference to it, you will find

the following rule: “He that contracts with

another, ought to know who he deals with,

his state and condition.”

The plan for a general registration has been

matured in a strange un-Englishlike man

ner. The registers of Austria, Prussia, Bava

ria, Norway, Sweden, New York, Nova

Scotia, and various other places, have been

referred to ; and it seems that the one now to

be adopted by the legislature contains the

quintessence of them all. There was a time

when our ancestors cried out with one voice,

“Nolumus leges Angliae mutare;” and I do

hope, that their posterity will act with the

same firmness of temper as they did at the

famous parliament of Merton.

It seems that every acre of land in the king

dom is to be registered, and every man's private

concerns laid open, and that no person is to be

intrusted with his ownºff. for they are

all to be impounded. I know of no precedent

for this, except that of William the Norman,

commonly called the Conqueror, who had a

survey made of all the lands in the kingdom,

and whose Domesday Book, according to

Camden, was no other than a librum censualem,

or tax-book. Now, for the sake of consistency,

I should not be surprised if the learned com

missioners, in their next report, were to

recommend the repeal of the statute de talla

gio non concedendo.

I will now call your attention to the prac

ticability of the proposed plan. The follow

ing Table, furnished by the learned commis

sioners, contains an example of an index to a

bailiff for cheating him. It is long since registered title.

SYMBOL 10.

Indexes -

No. When Where Date of to Books Brought | Carried Specifications. | Entry in

Registered.|Registrid. Document. of Title. from. to. || -- ~ -- directory.

Bk. Page Bk. Page Bk. Page

1|1831. May 6, 1 36 |1831.May 5] 1 9 , ,, , ,, py ,, 11 56

2|1831.May 6 1 45 1831.May 6| 1 9 | * , ; : * > * 2 p> 1 56

3|1842.July 7| 3 64 |1842.July 6, , ,, , ,, , , , , ,, 29 ,, 2 73

4|1854 Aug.9| 4 73 |1854.Aug. 6] 2 63 |,, , , ,, , , , ,, ,, 3 54

5|1856.Sep, 1ſ 6 53 |1856.Aug.30 , , ,, 9Bk.1,p,612 Bk. 8, ,, ,, 5 62

6|1862.Oct. 2 7 32 |1862. Oct. 1|, 2 y i. 9 × 9 x p. 7. Lands in the 6 74

Parish of A,

The plan is, that a building should be erect

ed, not quite so extensive as Bethlem Hospital,

but large enough to hold all the books which

may accumulate for eighty years; that is,

forty years after the battle of Armageddon,
and the end of the world.

Salaries of officers, ºf 15,000

Rent - - 1000

Stationery - 500, much too small a sum

for packing 70,000 |

aper parcels.Fuel, &c. - 1500 paper p

ºf 18,000 per ann. for England

and Wales.

(d) Thus were the visions of mine head in my

bed: I beheld a tree in the midst of the earth, and

the height thereof was great; and the tree grew,

and was strong; and the height thereof reached

unto heaven, and the sight thereof to the end of all

so that the whole expenditure will not ex

ceed 20,000l. per annum.

The expense of registration will be,

6s, for registeriug,

2 postage to town,

8 officecopy to be sent down to the purchaser,

2 office copy postage down,

18

7.

of 1 5

A fee of 6s, will afford at once, say the

learned commissioners, 21,000l. per annum to

solicitor's charge for letter and transmis

sion,

the earth. The leaves thereof were fair, and the

fruit thereof much, and in it was meat for all ; the

beasts of the field had shadow under it, and the

fowls of heaven dwelt in the boughs thereof, and ail

flesh was fed by it.—Dan. iv. 10, 11, 12.
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pay the above expense. And nine books are

to be provided for all the counties in England

and Wales; and it is computed that 70,000

deeds will be annually registered forthwith,

and that the number will be constantly in

creasing.

The mail coaches are to bring up the deeds,

namely, 70,000 paper parcels every year, and

carry down 70,000 other paper parcels, con

taining office copies of the same deeds.

It will be necessary, therefore, to increase

the number of mail coaches, because 200 paper

parcels must be brought up and carried down

every day, to the annoyance, if not the total

exclusion. of the inside passengers, until rail

ways shall have been erected. And if the

mail coaches are increased, the mail carts

traversing the cross-roads must not only be

multiplied, but much enlarged, for those

vehicles strongly resemble certain spiders

with long spreading members, but with hardly

any body at all.

Let us suppose that the business of regis

tration is to commence on the 1st day of April

now next ensuing. On that day, although

200 paper parcels, containing so many deeds,

may have been despatched for registration,

yet making due allowance for accidents,

inundations, storms, and tempests, or some

thing worse, not more than 190 can be ex

pected to arrive at the General Post office in

safety. These same paper parcels, for their

safe conveyance to the registry, will occupy

all the omnibuses built for the service of the

General Postmen; and those omnibuses will

render Chancery lane (the site of the in

tended building,) impassable at ten in, the
morning, and at seven in the evening, at which

hour they must return to supply the mail

coaches with a fresh cargo of paper parcels,

containing the office copies of the deeds

brought up in the morning.

The hours of business will therefore be from

ten in the morning until seven in the evening,

making nine hours. . Now, on the 1st day of

April, and on every day, and within those nine

hours, and in the nine books, (wherein only

nine persons can write at the same time,) 190

entries must be made ; and, besides those

entries, and within the same time, as many

office copies must be made, and packed up in

as many parcels, the packing of which will

occupy nine other men as porters at least five

hours every day; and, if great care is not

taken in directing the parcels, the Norwich

mail will perhaps start with those designed

for Lancashire, and the Liverpool mail with

those intended for Norfolk. Of all the pre

posterous schemes ever heard of, this for

general registration appears to be the worst.

The projects for extracting silver from the

bones of dead horses, and of sunbeams from

cucumbers, were not half so absurd.

-
Fortescue’s Ghost.

Reform.

CHANCERY REFORM.

[continued.]

XII. Registrars' Office.

The registrars should be relieved of the

obstruction created by their having to sign

cheques, and receive no more deposits.

Two additional registrars to be appointed;

or the present registrars to attend in an even

ing, to meet parties, and settle their minutes

and orders.

Salaries alone will not promote proper ac

tivity in this office, in times of pressure. The

registrars therefore to be paid by a new scale

for decrees or orders, on these being short

ened.

XIII. Masters.

The necessity of attending at the public

office to be abolished, the duties done there

being distributed elsewhere. The attendance

at the House of Lords to be also put an

end to.

Masters and their clerks may have fixed

salaries in part, but the former to have an

additional settled fee for every special report

that is issued; and the clerk to be allowed to

receive not exceeding 1s. a folio for drawing

the body of it, by way of gratuity, as at pre

sent, to ensure despatch of business.

On the two first vacancies a taxing and an

accountant master to be appointed at fixed

salaries: one more of each to be appointed if

necessary.

The difference made in taxing costs between

party and party, to be as much as can be

abolished; the successful party to have his

actual costs, properly incurred.

No party to be bound to take copies of

any proceedings; those taken to be charged

at 3d. a folio.

Composition and biddings money to be

abolished, and moderate fees to be substituted

for attending sales.

The master, wherever practicable or re

quested, to proceed on a reference through

out, and not by successive and distinct

WarrantS.

On a careful revision of the forms of pro

ceedings in the masters’ and other offices, (by

persons intimate with the practice, and also

with the forms of other courts,) greater sim

plicity and much saving of time and expense

might be effected.

The revision of the fees in masters’ offices

may undoubtedly obviate much of the ob

jections to multiplying reports or certificates;

as, by a little arrangement, those for which

ll. 1.7s.6d. and more is now paid, might cer

tainly be easily issued for 5s, or 7s. ; and

short printed forms might be settled for use

in all the offices, so as to be filled up, when

ever wanted, at once. But several of the

reports or certificates as now given, of course

might be abolished altogether.

Reports to be absolute at once where no

objections were left; and in all cases in eight

days, unless the opposite party, within that

time after the date, files exceptions,

Exceptions to be set down short with pleas
and demurrers.



Sir William Jones's Character of Mr. Dunning.

Common debts to be proved, as in bank

ruptcy, by mere affidavit; and one or two

days to be named by the master, in each

advertisement for creditors; on which days,

at an hour to be named, the master will sit,

to receive any proofs that come in, without

warrant “on leaving” or “to proceed,” un

less he, seeing the matter to be of importance,

so directs.

XIV. Summary Proceedings by Petition.

There are certainly several cases where the

relief sought is clear, distinct, and single

enough for a petition to answer all the pur

pose of a regular suit, often at a twentieth

part of the cost.

Nothing more urgently calls for the adop

tion of some easy remedy of this sort, than

the calling an executor to account of personal

estate in the common way by a legatee. If

this could be done in a cheap form, the

recourse to it would he immense.

XV. Practice generally.

The new orders to be revised throughout,

particularly those regulating the proceedings

for bringing a cause to issue.

The present precedence at the bar to be

abolished, and not more than two counsel

heard in any stage but the hearing of the

Cause.

The forms of pleading to be reconsidered

by a person (or two persons) specially ap

pointed.

XVI. Judicial Department.

The relief to be now afforded to the court

of Chancery, (and certainly it will require

some, as a reform in its proceedings would

greatly increase the quantity of equity busi

ness,) should be gained by making the equity

side of the Exchequer efficient; placing the

lord chief baron at its head, and giving him

the assistant equity judge lately proposed to

be established. The court would thus form

“The chancery of the Exchequer,” and the

judges might be its chancellor and vice-chan

cellor. There is in the Exchequer an esta

blishment fully formed and adequate (subject

to reform, to assimilate it to a reformed

court of Chancery) to the despatch of all the

business which can be sent to it; and there is

no difficulty in feeding it with branches of

business, such as bankruptcy and lunacy,

now a dead weight to the court of Chancery.

The great advantage of adopting the exche

quer would be, the separation it would easily

create in the bars; as it would then have

adequate employment for a wholly distinct

bar. At present nothing can be worse than

the same outer bar practising in four courts,

Sitting at the same hour.

Arrangements should be made for ensuring

the attendance of the lord chancellor in his

Court at least five days in the week, and for a

full day's work. Unless Mr. Cooper's excel

lent suggestion were adopted, of the lord

chancellor leaving the court altogether for the

lords and the presidency in a proper court of

*Ppeal; his place in chancery being supplied
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by a third judge; the three being in that case

of equal rank, and without appeal, except at

once to a proper and accessible superior

court; unless it be thought advisable to give

an optional, and in that case final appeal, from

any one to the other two.

SIR WILLIAM JONES'S CHARACTER

OF MP. DUNNING.

John DuNNING, a name to which no title

could add lustre, possessed professional ta

lents which may be truly called inimitable ;

for, besides their superlative excellence, they

were peculiarly his own; and, as it would

scarcely be possible to copy them, so it is

hardly probable that nature or education will

give them to another. His language was

always pure, always elegant, and the best

words dropt easily from his lips into the best

places, with a fluency at all times astonishing,

and, when he had perfect health, really melo

dious. His style of speaking consisted of all

the turns, oppositions, and figures, which the

old rhetoricians taught, and which Cicero fre

quently practised, but which the austere and

solemn spirit of Demosthenes refused to adopt

from his first master, and seldom admitted

into his orations, political or forensic. Many

at the bar, and on the bench, thought this a

vitiated style; but, though dissatisfied as cri

tics, yet, to the confusion of all criticism,

they were transported as hearers. That fa

culty, however, in which no mortal ever sur

passed him, and which all found irresistible,

was his wit: this relieved the weary; this

calmed the resentful, and animated the drowsy;

this drew smiles even from those who were.

the objects of it, scattered flowers over a de

sert, and like sunbeams sparkling on a lake,

gave spirit and vivacity to the dullest and least

interesting cause. Not that his accomplish

ments, as an advocate, consisted principall

in volubility of speech, or liveliness of rail

lery: he was endued with an intellect sedate,

yet penetrating; clear, yet profound; subtle,

yet strong. His knowledge too, was equal to

his imagination, and his memory to his know

ledge. He was not less deeply learned in the

sublime principles of jurisprudence, and the

particular laws of his country, than accurately

skilled in the minute, but useful practice of

all our different courts. In the nice conduct

of a complicated cause, no particle of evidence

could escape his vigilant attention ; no shade

of argument could elude his comprehensive

reason. Perhaps the vivacity of his imagina

tion sometimes prompted him to sport, where

it would have been wiser to argue; and per

haps the exactness of his memory sometimes

induced him to answer such remarks as hardly

deserved notice, and to enlarge on small cir

cumstances, which added little weight to his

argument: but those only, who have expe

rienced, can in any degree conceive the diffi

culty of exerting all the mental faculties in

one instant, when the least deliberation might

lose the tide of action irrecoverably. The

peopleseldom err in appreciating the character
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of speakers; and those clients who were too

late to engage Dunning on their side, never
thought themselves secure of success, whilst

those against whom he was engaged were al

ways apprehensive of defeat. -

The following tribute was paid to him by

Burke, in a speech delivered to his consti

tuents at Bristol, of which place, it will be

remembered, Dunning was recorder. “I shall

say the less of him, because his near relation

to you makes you more particularly ac

quainted with his merits; but I should appear

little acquainted with them, or little sensible

of them, if I could utter his name on this oc

casion without expressing my esteem for his

character. I am not afraid of offending a

most learned body, and most jealous of its

reputation for that learning, when I say he is

the first in his profession; it is a point settled

by those who settle every thing else; and I

must add, what I am able to say from my own

long and close observation, that there is not

a man of any profession, or in any situation,

of a more erect and independent spirit, of a

more proud honour, a inore manly mind, a

more firm and determined integrity.”

MR. DUNNING's LETTER ON THE

STUDY OF THE LAW.

DESIGNED as our work is, in a considerable

degree, for the benefit of the junior part of the

profession, we have been urged by several

correspondents to devote a due proportion of

our space to articles on the study of the

law. Some of our readers, probably, may

think that we have been already sufficiently

attentive to this part of our duty; but, having

received from two several correspondents, a

copy of Mr. Dunning's celebrated letter to a

student of the law, who had requested the

favor of his advice upon the most eligible

course of reading, we insert it as an appendix

to the memoir of that distinguished individual.

It will be found replete with valuable sugges

tions. The list of works to which reference is

made in the letter, is comprised in the article

“on the Study of the Laws,” page 54 ante.

Lincoln's Inn ; March 3, 1779.

DeAit SIR,

“The habits of intercourse in which I have lived

with your family, joined to the regard which I en

tertain for yourself, make me solicitous, in com

pliance with your request, to give you some hints

concerning the study of the law.

“Our profession is generally ridiculed as being

dry and uninteresting, but a mind anxious for th:

discovery of truth and information will be amply

gratified for the toil in investigating the origin and

progress of a jurisprudence, which has the good of

the people for its basis, and the accumulated wis.

Jom and experience of ages for its improvement.

Nor is the study itself so intricate as has been ima

gined, more especially since the labours of some

modern writers have given it a more regular and
scientific form: without industry, however, it is

impossible to arrive at any eminence in practice; and

the man who shall be bold enough to attempt ex

cellence by abilities alone, will soon find himself

foiled by many who have inferior understandings,

Mr. Dunning.

but better attainments. On the other hand, the

most painful plodder can never arrive at celebrity

by mere reading; a man calculated for success must

add to a native genius, an instinctive faculty in the

discovery and retention of that knowledge only,

which can be at once useful and productive.

“I imagine that a considerable degree of learning

is absolutely necessary; the elder authors fre

quently wrote in Latin, and the foreign jurists con

tinue the practice to this day. Besides this, classi

cal attainments contribute much to the refinement

of the understanding, and the embellishment of the

style. The utility of grammar, rhetoric, and logic,

are known and felt by every one. Geometry will

afford the most apposite examples of close and

pointed reasoning; and geography is so very neces

sary in common life, that there is less credit in

knowing, than dishonour in being unacquainted with

it. But it is history, and more particularly that of

his own country, which will occupy the attention

and attract the regard of the great lawyer. A mi

nute knowledge of the political revolutions and ju

dicial decisions of our predecessors, whether in the

more ancient or modern eras of our government, is

equally useful and interesting. This will include a

narrative of all the material alterations in the com

mon law, and the reasons and exigencies on which

they were founded. I would also recommend a di

ligent attendance on the courts of justice, as by that

means the practice of them (a circumstance of great

moment,) will be easily and naturally acquired. Be

sides this, a much stronger impression will be made

on the mind by the statement of the cause, and the

pleadings of the counsel, than from a cold uninter

esting detail of it in a report. But, above all, a trial

at bar, or a special argument, should never be ne

glected. As it is usual on these occasions to take

notes, a knowledge of short-hand will give such fa

cility to your labours, as to enable you to follow the

most rapid speaker with certainty and precision.

“Commonplace books are convenient and useful,

and, as they are generally lettered, a reference may

be had to them in a moment. It is usual to acquire

some insight into real business under an eminent

special pleader, previous to actual practice at-the

bar; this idea I beg leave strongly to second, and

indeed I have known but few great men who have

not possessed this advantage. Wishing that you

may add to a successful practice that integrity

which can alone make you worthy of it,”

I am, dear Sir,

Your most obedient humble servant,

Joh N DuNNING.

MR, DUNNING.

To the Editor of the Legal Observer.

Sir,

In your fourth number you have given a

biographical sketch of the late Mr. Dunning,

one of the greatest men of the last century,

and you have given two versions of the occa

sion of his abandoning his original intention

of practising as a country attorney for more

ambitious pursuits. As you intend to resume

this article in your next number, the com:

munication of a third may not be considered

intrusive. I received it from an old inhabitant

of Devonshire. According to his report, the

following circumstance occasioned Mr. Dun

ning to emerge from his obscurity. A noble:

man returning from a foreign embassy landed

at Plymouth or Falmouth, and, being in bad
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health, was travelling to London by easy

stages. He stopped at an inn in Ashburton

to dine, intending to remain till the following

morning. The weather was gloomy, and find

ing himself lonely, he inquired whether there

was any man of education in the town, whose

society ulight relieve the tedium of a solitary

afternoon. The clergyman of the parish

was first named, and invited to take his wine

with his lordship, but he happened to be from

home. A similar accident deprived the princi

pal medical gentleman of the town of the

intended honour. Mr. Dunning (the elder,)

was then sent for, but he also was from

home, and his son imagining that the in

valid nobleman might want professional as

sistance, perhaps a will prepared, proceeded

to the inn to tender his services. He was

invited to spend the evening with the stranger,

who was so much pleased with his conversa

tion that he strongly recommended him to try

his success at the bar, and perhaps assisted

him with the means of doing so. This story

was current in Devonshire fifty or sixty years

ago, though my informant has forgotten the

name of the nobleman. He thinks it was

Henry Earl of Shelburne, who died in 1751.

I am, sir,

Yours very obediently,

HenR Y R. Hill.

12, Copthall Court; Nov.30, 1830.

CASES IN POINT.

“CAN you produce any authority for that

position?” inquires his lordship of the learned

counsellor X., who, conscious of the unfavor

able aspect of the cases, is indulging in a few

ipse-dixits, with an emphasis proportioned to

the badness of his cause, and spinning some

distinctions so ingenious, subtle, and refined,

that it is quite a pity they are not to be found

in any of “the books.”

“Please your ludship,” replies Mr. X.,

“I confess that I am not prepared with a bead

roll of cases at my fingers' ends: but, my lud,

I argue upon principle;” whereby the learned

gentleman merely means, that it is his principle

to decry the cases to the extent of his abilities

and his lungs, whenever they happen to make

against the cause which he advocates, though

he is always a great stickler for them if they

are favorable to his clients.

But the “simple laity,” as the old lawyers

were wont politely to designate all the rest of

the world except themselves, not being in the

secret of the learned gentleman's distaste for

the authorities, will be apt to applaud so liberal

and enlightened a disavowal of the narrow pre

judices of his profession; and the young ap

prentice of Themis, just entered into a solici

tor's office, or commencing his status pupillaris

in chambers, having already had a slight taste

of the horrors of looking up cases in point,

ympathizes with so convenient a disregard of

black-letter law, as he scornfully designates all
law which has had the misfortune to be printed.

Indeed, inexperience or indolence will gene

rally be found at the bottom of the vulgar

outcry against precedent: inexperience, which

is not aware that a strict adherence to foregoin

decisions is the landmark of property, an

indolence, that would ſain jump to conclusions,

instead of arriving at them by the more tedi

ous, but safer route, provided by the stepping

stones of established authorities.

In the profession itself there are but few

principle-mongers; for a diligent study of the

law will almost infallibly lead to a conviction

of the vital importance of certainty, so far as it

can be attained, in the rules by which the

multifarious transactions between man and man

are to be regulated; and the general mischief

and confusion that must ensue, if such rules

might be altered or modified in order to suit

individual notions of natural equity in particu

lar cases. But, no doubt, it is a very prevalent

notion with that part of the public whose

avocations have not led them to pay particular

attention to the subject, that the reverence for

precedent is carried by lawyers to an absurd

and mischievous extent; and that, in submit

ting a question to the test of judicial rules and

decisions, the essence of justice often evapo

rates in the process. It is supposed that there

is the common-sense view of a case, (such is

the popular phrase,) as distinguished from the

light in which that case is placed by the refined

subtleties of the law. The error consists in a

party's assuming, as a matter of course, that his

own particular opinion is necessarily the only

one compatible with common sense; much in

the spirit of the learned divine, who defined

orthodoxy to mean his own doxy, and hetero

doxy the doxy of any other man. If the suf

frages of those who profess to be guided by the

dictates of common sense alone were to be

collected on any complicated question, com

mon sense would be found strangely inconsis

tent with itself. On the other hand, where,

after a full, deliberate, and impartial investiga

tion, of all the circumstances of a case, and

after every thing has been stated, pro et con.

which ingenuity or experience can suggest, a

decision has been pronounced by a competent

person, whom the nature of his pursuits has

peculiarly fitted for giving the proper weight

to every fact and every argumentwhich is urged

upon his attention, is there any thing absurd or

unnatural in being guided by such a decision,

in preference to listening to the crude and self

sufficient dicta so complacently referred by

their authors to reason and principle, though

they will generally be found, on a strict exami

nation, to be opposed to both? As for the

niceties and refinements ascribed to the law,

they spring out of circumstances; and it is

as unfair to charge them upon the members of

the profession, as it would be to taunt an astro

nomer for descending into the minute and

intricate calculations rendered necessary by the

nature of the sublime science to which he is

devoted.

The young student, at the commencement

of his noviciate, is naturally impatient of the

restraint which is imposed by a continual

reference to the opinions of others, and irritated

at the nice and troublesome scrupulosity which
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exacts a case in point for every position. . But,

upon consulting the authorities to which his

attention is directed, he finds the question on

which he is inclined to come to a hasty con

clusion placed in so many new and important

points of view, so many difficulties to be en

countered, and consequences to be obviated,

which had never suggested themselves to his

inexperience, that, if he is possessed of any

degree of intelligence, he begins at length to

suspect his own infallibility, and to entertain

some respect for opinions which are the result

of knowledge and experience. He gradually

becomes expert in applying the principles of

former decisions to every case which is brought

under his notice, and the habit of investigation

will moreover enable him to consider a subject

in all its bearings, and to grapple with its diffi

culties even where the authorities fail him :

his judgment becomes matured, and he has

laid in all the elements of a sound lawyer.

The “enlightened public,” or that class of

persons who style themselves such, will proba

bly represent him as having now become tho

roughly imbued with the prejudices of his

profession: but he will be consoled by the con

sciousness of having qualified himself to dis

charge the most important and responsible

duties of that profession with credit to himself

and advantage to the community.

-

REVIEW.

1. An Estimate of Mr. Brougham's Local

Court Bill. By an Observer.

2. A Letter on the proposed District Law

Courts, &c.

(Concluded.)

We proceed with our abstract of the contents

of the two pamphlets which stand at the head

of the present article.

The difficulty of finding forty or fifty per

sons fit for the office of judge, and willing to

accept it, in one of these courts, is obvious;

our limits will not allow us to enlarge on

this part of the subject, but we must be per

mitted to quote from one of the painphlets

before us, some observations on the probable

effect of these courts on the bar and the

bench.

“What will be the consequence, in a few years,

of taking nearly all the business from the superior

and concentrated courts, and distributing it amongst

fifty inferior tribunals? “Will the structure conti

nue to stand when the supporting columns are struck

from under it? Can a living body be sustained in

vigour when the sources of vitality are gone?”

‘The English bar owes its weight and respectabi

lity entirely to the concentration of the courts. It

is solely because the principal law business of the

kingdom is brought to a focus, that the study of

jurisprudence holds out a sufficient inducement to

men of fine talents and finished education, that the

profession has been elevated to the high station

which it occupies.” . Such being the case, where

will the next generation look for judges? Where

will a Mansfield, a Kenyon, an Ellenborough, or a

Tenterden be found? Not amongst the petty prac

titioners of the local courts, most assuredly ; and

where else is the crown to seek? The common-law

Review–Local Courts.

bar will not present sufficient inducements to men of

learning and talent to embrace the profession. And

: if sixty judges are to be found instead of fifteen,

inferior men must be taken, and the judicial seat

degenerate. Besides, will the population in the

districts be satisfied; will not the judges of one

district, London for instance, see more practice

than the judge of Cornwall ?, the consequence will

be dissatisfaction; and, I anticipate, they will have

reason to exclaim, ‘Give us durability rather than

cheapness; equal laws instead of a variety; a

dignified bench in place of a mean one; and fair

practice in lieu of pettifogging !’” Letter, p. 14.

It has been urged as an argument for cheap

law, that a demand of small amount is a

matter of importance to a poor man. For

that very reason it is imperatively required

that such claims should be properly decided.

Nothing can be more monstrous than for the

law to have two measures of justice—one for

the rich, and the other for the poor. On this

point the writers are again aided by the opi

nion of the PREsENT Lord Chancellor,

clothed in his usual vigorous language.
g-º justice,” said he, “is a very good

thing, but costly justice is much better than

cheap injustice.”

It is a striking and important fact, that

public opinion has always been against such

courts as are now contemplated. The decent

part of the ‘community feel it discreditable

to resort to them, and even the very rabble

despise them. . It is clear that their utility

must be much impaired by this state of public

feeling. Courts of justice, to be beneficial,

must be respected: petty courts are not

respected, and never will be. The feeling

towards them is the same in America,

as in , this country : there, though they

abound, and though the lower classes eager.

ly, avail themselves of the ready means of

litigation which they afford, there is yet no

conſidence in their decisions, and appeals

. multiplied without number and with out

end. . -

The want of uniformity in the decisions of

these courts is one of the evils apprehended

from their establishment. -

“Again, discrepancies creep in ; each judge is

the centre of a petty system; ‘The judge of Exeter

differs in opinion from the judge of York. Divided

as they are by distance, neither may know of the

discrepancy; and thus points of distinction imper

ceptibly accumulate, till uniform.ty is altogether

lost.’ It may be said the bill gives a power of

appeal; true: but how few can afford, or will

attempt, so expensive a course 1 Indeed, to suppose

a multiplication of appeals is to anticipate a total

failure.” Letter, p. 14.

Some observations are made on the defi

ciencies, delays, and difficulties of the mode

of appeal, and the non-provision of any means

of interlocutory application. Our limits again

restrain us from extracting more than the

following passage.

“To deny a ready appeal from the inſerior courts,

is to sanction injustice and let law run wild; to grant

it without restriction, involves the suitor, whom the

legislator means to serve, in two suits instead of

one. Take a middle course, impose treble costs



Review.

on the unsuccessful appellant,-and what is this

but to put a check on the application of the only

principle which can keep the machine right; and

(what is worse) to place in the poor man's way an

obstruction which the rich man does not feel.”—

Estimate, p. 13.

The power of dispensing with trial by jury

meets with animadversion, and here again

the authority of the Lord CHANCELLoft is re

ferred to.

“Mr. Brougham, on the motion before alluded

tº, the 19th of February, is reported to have said,

He ‘recommended by all means to uphold the

trial by jury, and to extend with a steady hand that

which had already produced such valuable effects in

facilitating the administration of justice.’” Letter,

p.7.

The inmense increase of patronage which

would be created by the new courts, does not

escape notice, and the expressed opinion of

the Lord CHANcellor on the subject is

once more found to coincide with that of the

opponents of local courts.

“Mr. Brougham, on Mr. Peel's motion on bring

ing in the fees of court bill, on the 19th February

last, is reported to have said, ‘Now, if the eight

Welsh judges were to be abolished, and two judges

only substituted, let the House see what a difference

that made in the patronage of the crown. Was the

appointment of two judges for Westminster hall to

be compared, in point of patronage, with eight

places that would be given away to the relative or

friend of some member of parliament, or some peer,

who may be selected for the place, not for his

knowledge or acquirements as a judge, but for qua

lities very different from those which are said to

make a good judge 2'" Letter, p. 6.

The number of local judges for England and

Wales, would not be eight, but somewhere

about fifty I

Lastly, the arbitration and reconcilement

courts are condemned as visionary; in some

cases inpracticable in their objects, and in

ºthers injurious to the just rights of parties.

It is asserted, that where the reconcilement

courts have been tried, they have failed.

“The Exposé des Motifs of the second book of the

above code, shews these courts had, on the whole,

disappointed their founders. ‘Le premier titre est

celui de la conciliation. Que cette idée etait

Philosophique et salutaire de n'ouvrir l'accès des

tribunaux qu'après l'épuisement de toutes les voies

de conciliation' pour quoi faut-il qu'une si belle

institution n’ait pas produit tout le bien qu'on devait

en attendre, et que les effets aient si peu répondu

aux espérances?’”

. “If the reconcilement measure has not succeeded

in. France, where the juges de pair are almost as

thickly strewn as our justices of the peace, and

where the plaintiff is forced to proceed in the first

instance in the reconcilement court, how much less

can it be expected to succeed where neither party is

ºnstrained to attend, and where the court can only

be attended at certain periods in the year, and then

#ºnerally at a distance from the party's residence?

Will creditors await for months the arrival of the

judge, with the pretty near certainty of the debtor

not being so weak as to attend at all?

"Attempts are now frequently made, and some

think often successfully, to prejudice the judges on

*trial of causes by insinuation of references having

NO, VII.
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been proposed and not acceded to; in such cases,

however, the dissenting parties have at least the

excuse of not being able to agree on arbitrators who

were likely, in their opinious, to deal out inpartial

justice; but will it be prudent to suggest such an

excuse where the arbitrator proposed is the judge

presiding at the trial between the parties? Is it

therefore proper to give either party the opportu

nity of taunting the other with his refusal to abide

the arbitrament of the judge, who, whatever may be

the party's objection to him as an arbitrator, neces

sarily presides at the trial of the cause, and has the

opportunity of influencing the jury 2” Letter,

p. 10-11.

The author of the Estimate expatiates upon

the improbability of the judge-reconciler

effecting any reconciliation. He pursues him

through his inultiform and dissimilar duties,

and represents him as—

“Administering the law, after all his contrivances

to keep the people from resorting to it have brought

it into contempt. And this, too, when we have re

moved (as Mr. B. will do if his plan succeeds ac

cording to his wish) all the reconciling powers now

operating so strongly in the form of the delays,

risks, and costs of litigation, which are now urged

by every respectable practitioner in the promotion

of amicable adjustment to an extent of which ‘I

believe Mr. Brougham has little conception.

When law is to be at every man's door, and rather

a luxury than a trouble or a peril, what hope can

conciliation have under such a system? Read what

Captain Hall says of the local courts, in America,

which we have already seen characterized in their

legal results: Consult this picture of the spirit of

fierce and uncontrollable litigation, of scorn for

every idea of referring any thing to any other de

cision than the ultima ratio of strict law.-Estimate,

p. 32–33.

Captain Hall's account of the local courts in

America we gave in our fifth number.(a) After

quoting it, the writer before us not unaptly

asks, whetherit can be believed that attornies

oppose such a system of multiplied litigation

from interested inotives.

It has been said, that all that is now pro

posed is merely to make an experiment. The

author of the Estimate answers, 1st. That it is

not likely that an experiment of sufficient

length will be allowed to afford a just con

clusion. 2d. That possibly two persons may

be found able and willing to fill the office of

judge in the two districts with which it is

proposed to begin, but it is a different matter

to find fifty such persons; 3d. That at least

one of the proposed districts—Kent, is by no

means a fair subject for the experiment, being

remarkably isolated both as a whole and in its

district divisions; having no manufacture, and

little commerce—consequently few external

connexions: and finally, possessing a very

even distribution of populous towns, furnished

with suitable conveniences for such a tribunal,

so as to reduce the expenses of outfit. . He

might have added that no experiment is

wanted. The experiment has already been

made in our own country, upon a scale not

inconsiderable, and for a length of time

sufficient to develope all the good, as well as

(a) Page 74.

º
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all the evil of the system ; not for one or two,

or ten, or twenty years, but for centuries. In

the Welsh courts, the experiment was made

for us under circumstances more favorable

than are likely to attend their revival. The

systein there, enjoyed a portion of the respect

which men, in spite of themselves, yield to

ancient institutions—from its long estab

lishment, the state of the law and the habits

of the people, had become in some degree

assimilated—while the judges were inen

superior to the average of those who can be

calculated upon in the new local courts, and

were not resident in their respective districts.

Yet the system has been found intolerable.

Sentence of abolition has gone forth against

it, and been executed. In this sentence, all

the friends of peace and justice have rejoiced ;

and none more than THE EMIN ENT PERSON

who Now Holds THE GREAT SEAL OF

ENGLAND.

From the extracts which we have given,

our readers will be able to judge of the merits

of the two pamphlets. The writers, we ap

prehend, are not inuch accustomed to literary

composition, but they appear to be sensible,

practical men, well informed upon the sub

jects which they discuss; and their facts and

arguments deserve serious attention. We

have by no means extracted all that is worthy

to be read: neither our limits nor our sense

of fairness towards the authors would permit

this. We therefore dismiss the subject for

the present, by recommending the two tracts

to the notice of our readers.

MINOR CORRESPONDENCE.

N. G. S. observes, that great inconvenience

is constantly experienced by persons who are

desirous of suing partnerships, in consequence

of their not being able to ascertain the names

of all the partners in the firm, which either

prevents the creditor from proceeding to re

cover his just demand, or, if hardy enough to

roceed, subjects him to a plea in abatement.

n a country of such great coinmercial im

portance as our own, in which credit is carried

to such an extent, and where a tradesman

cannot, without offence and the risk of losing

custom, ask the names of those whom he is

about to trust, it seems to be a most desirable

thing that tradespeople should have greater

facilities afforded them of ascertaining the

names of parties, but more especially the

maines of partners in firms, with whoun, in the

ordinary course of business, they may think

it desirable to deal. Our correspondent,

therefore, suggests that it would be a most

beneficial thing to the commercial world at

large, if an office were established by law,

where all partnerships, i. e. the names of all

partners in every firm throughout the king

dou, should be registered, and also all disso

lutions of partnership, with such other par

ticulars as might be necessary for enabling

tradesmen to recover their just demands.

To compel registration under a penalty, and
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to make all partnerships and dissolutions of

partnership void, unless registered, would

ensure a punctual registration. If such a

thing were established, we should not then

have so many unincorporated joint stock

companies, and others of the same character,

laughing at those who have been foolish

enough to trust them, and holding their

creditors at defiance. -

-

QUAERENs has favored us with the sub

joined note :

“I observe that sec. 36, of the 1st Wm. IV. c.70,

respecting ejectments, (vide your first number,

page 5,) has no language that appears applicable to

premises in London or Middlesex, the words

‘commission day' and ' assizes' being exclusively

employed with reference to the time and place of

trial. Is the section confined to country causes?

and if so, why : If not intended to be so limited,

what can be the reason that acts of parliament so .

frequently fail to express the meaning of the legis

lature ? With whom does the fault lie 2 And is a

remedy impossible? Really there is no reform of

the law more urgently called for, than one that

should render the statutes at large not only smaller,

but clearer and more accurate.”

J. M. makes the following suggestion on

the subject of a General Registry of Deeds :

“If a lease for a term of years, which has been

registered in pursuance of the statutes, be

determined by ejectment, I am not aware of

any means by which the premises (or even the

parties in cases where judgment goes by de

fault,) can be identified, so as to enable the

judgment to be placed upon the register in

such a form as to be available on search. It

is obvious that the usual description in the

judgment itself, such as two messuages, two

cottages, &c. &c. in the parish of A, recovered

by John Doe, on the demise of B. C., against

Richard Roe, affords no information useful

for the purpose, and I believe that there are

very many leases which have been long since

determined by judgments in ejectments, which

for any thing that appears on the registry

are still subsisting and unincumbered.”

ANSWERS TO QUERIES.

F. G. has favored us with the following

answers to the two queries on Bills of Ex

change contained in our last number:

1. The bill being drawn on a person “out

of Great Britain,” is a foreign bill; the

schedule to 55 Geo. III. cap. 184, has these

words: “Foreign bill, (or bill of exchange

drawn in, but payable out, of Great Britain,)

if drawn singly,” &c. Indeed, Mr. Chitty says

“ that bills are foreign when drawn by a per

son abroad upon another in England, or vice

versa.” On Bills, p. 10, ed. 7.

2. The bill must be on unstamped paper:

this is a necessary conclusion from the cases

deciding that bills are to be stamped according

to the law of the place wherein they are drawn.
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Snaith v. Mingay, 1 M. and S. 87. Crutchley

v. Mann, 1 Marsh 29 (a).

QUERIES.

F. G. inquires whether the case of Laugher

v. Pointer, 8 D. and R. 556, 5 B. and C.

547, on which the judges of the K. B. were

equally divided in opinion, has been carried

any further ? - -

Also, whether Jews born in this country

are capable of purchasing and holding to their

own use real property :

The LAW REGARDING LIFE INSURANCE,

To the Editor of the Legal Observer.

SiR,--It appears that no person has a sufficient

interest in the life of another to enable him to

effect a policy of insurance upon such life in

his own favor, unless the subject of the insur

ance be a debtor to the assured : 14 G. III.,

c. 48, Sec. 3.

In Godsal v. Boldero, 9 East, 72, it is laid

down, “that if the debt be in any way paid,

the insured cannot recover upon the policy,”

as in the case of an attempt to recover upon a

policy effected upon the life of Mr. Pitt, whose

debts were paid by Parliament.

When it is considered that many persons, in

the arrangements of their affairs, are constantly

effecting insurances in their own favor, without

having any pecuniary interest in the life in

sured, and to how great an extent the interests

of families are affected by the present law, you

will not, perhaps, think it irrelevant to the ob

ject of the “Legal Observer” to take a oppor

tunity of adverting to the subject, and, b

warning the profession of the invalidity of suc

a transaction, impede the progress of the evil.

I am, sir, yours, &c.

CLIo.

ACKNOWLEDGMENTS TO CORRESPONDENTS.

We owe many thanks to Homo for his elabo

rate review of a pamphlet on the proposed al

terations in the Law of Real Property, and feel

reluctance in declining to insert it in its pre

sent shape. The greater part of the article

consists of critical remarks, ably written in

deed, but relating to the style and language

of the author of the pamphlet, and to topics in

which we apprehend our readers would not

be generally interested.

Our limits render it necessary that weshould

principally confine ourselves to the notice of

the subject, rather than the manner of treating

it. We leave the minutiae of literary and verbal

criticism to our periodical brethren. If the

pamphlet in question contains important ob

jections to a general registry, which can be

concisely answered, we shall be most ready

to insert an article comprising an examination

(a) We have received a similar answer on both

questions from C.; R. S. adds on the 20 question

* reference to 5 Taunt. 529, and to Boeham v.

Campbell, Gow. 56. On the 1st question, R. S.

*PPears to have mistaken the point stated.

of the objections. We are willing to alter the

review accordingly, but we cannot adopt it as

Our Own.

We have elsewhere noticed a “philipic”

by one of our alphabetic correspondents: and

have received another hint from no unfriendly

pen, of the same kind. We cannot help

wishing that the courtesy of our critics

equalled their honesty and courage. We hope

they will give us credit for some portion of

integrity and independence. We venture to

assert that we yield to none in zeal for the

best interests of the profession, but we must

be allowed to exercise our discretion in se

lecting the proper means of effecting the ob

jects which we and our correspondents are

mutually anxious to promote. ere all the

communications we receive like those al

luded to, we should have no difficulty in acting

on many of the suggestions they contain; but

if we were to submit a tenth part of our corres

pondence to these carpers, they would be con

scious of difficulties and responsibilities, which

we suspect they are now altogether unable

to appreciate.

We shall, in compliance with the wishes of

a correspondent, furnish as early as possible

an explanation of the objects and constitution

of the Law Institution, an account of the

origin of which we have already given. *

We are favored with an able article on the

“Propriety of an Alteration in the Law by

making universally receivable the Evidence of

Parties interested,” which we hope to nsert

at an early period. -

The communication on the “Abuses in the

administration of the Law in Guernsey and

Jersey,” is well worthy of insertion, but must

give way at present to matters of more imme

diate interest.

The letter of “an Attorney” pleases_us,

and the contribution it contains on the Bills

of Costs of the profession, we shall lose no

time in bringing before our readers.

Since our last number we have read the

manuscript of X. Y. which is sensible and well

expressed, but we do not feel justified at pre

sent in complying with the couditions propo

sed. . We shall, however, be obliged by an

occasional contribution (a).

We continue to receive valuable papers on

the subject of the proposed Local Courts, and

(a) Since the paper above noticed of X. Y., we

have received a contribution on “the proper edu

cation of an attorney,” which we think particularly

valuable; and we cannot but regret that our arrange

ments regarding articles of this kind preclude us

from meeting the views of our correspondent, the

excellent spirit and good feeling of whose composi

tions are equally valuable with the matter they
contain.
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shall in each succeeding number avail our

selves of their contents.

Other communications, and the acknow

ledgment of many letters, conveying advice,

encouragement, and approval, must be de

ferred.

ATTORNIES” CHARGES.

In the Morning Chronicle of the 27th of Novem

ber, 1830, it is stated that—
|

Lord Tentenden intimated, that in making up |

!cases for the opinion of the court, those who pre

pared them when it was necessary to bring letters

under the notice of the judges, ought to put them in

an appendix, instead of introducing them into the

bodies of the cases; the difference was material, as

when the letters were put in the body of the case

they were charged for by the attornies as original

drawings, whereas, if put in the shape of an ap

pendix, they were charged for only as copies.

It is conceived that his lordship was misunder

stood by the reporter, for it makes no difference to

the attorney whether letters or any other documents

are set forth in the body of the case, or by way of ap

pendix. Special cases were formerly drawn by the as

sociate from the judge's notes of the trial, for which he

was paid oneshilling per folio, but they are now drawn

by counsel, who is paid a fee by the attorney, ac- |

cording to the length, and the associate still re-i

ceives his former fee of 1s. per fol. for the body

and 4d. per fol. for the appendix, as if he had

drawn the one, and copied the other; and all that

the attorney gets, is 4d. per fol. for the copies of the

special case furnished to the judges and counsel,

whether it consists of body or appendix. |

Attornies' Charges—Returns of Writs, Special and Common—Recent Decisions.

in your valuable publication, in order to their

being explained.

1. In what manner is a distinction to be now

preserved in process (and it is to be remarked

that the Acts expressly recognize a distinction)

betweenº and particular returns?

2. How is the distinction taken by the new

Acts, compatible with the provision of the Act

of 1 Will. IV. c. 70, for the assimilation of the

practice of the three superior courts :

3. For what purpose is the distinction pre

served at all

I am, Sir,

Your obedient servant,

Civilis.

*...* We conceive that there will be no distinction

between general and particular returns. Writs,

whether by special original, or common process,

may be returnable on any of the three days pre

ceding the Term, or any day (except the last three)

during the Term. At least we can discover nothing

in the recent Act, or the amendment, to prevent

either kind of writs being so returnable. There will

still remain the distinction in the form of the writs

until the judges carry the intention of the Act into

effect by assimilating the practice of the courts. In

reply to our correspondent's inquiry we may ob

serve, that the distinction between the returns of

special and common writs was probably owing to

the greater length and difficulty of preparing a

special on1g. In all writ, compared with a common

one, and therefore the former was returnable

weekly or thereabouts, and the latter daily, during

Term. We cannot undertake to “render a reason”

for every practical distinction. But whatever was

the ground of the practice formerly, it is evident it

ought no longer to exist. The writs, whether common

or special, are prepared by attornies, and there can be

no reason why they should not be returnable as soon

as they are capable of being executed. No doubt

the judges will readily provide for the altered state

of things in this respect.

RECENT DECISIONS IN THE

SUPERIOR COURTS.

RETURNS OF WRITS, SPECIAL AND UNDER the head of “ Sheriff's Indemnity,”

COM our readers will find two decisions on the quesMON. tion as to where the court will interfere for the

Mr. Editor-Your last Number puts the pro- relief of the sheriff, when he is called on to
ſession in possession of the Act now before par- decide on adverse claims. The circumstances

liament for amending the Act of . Will. IV. c. are rather special, and the decision of Mr.
*:5.*.::".ºº: J".º in the.jaº:

Se all Writs ur readers’ attention should be directed to

heretofore returnable on general return days the several arrangements made by the Lord

i. now be made returnable on the third day Chancellor and Master of the Rolls for the fu

before the commencement of any Term, and ture transaction of the business of their re

9n, any, subsequent day up to the third day ! spective Courts.

before the end of the Term,” which provision

º clear in its direction as to * rule to shew cause why the rule calling on the

- ! sheriff of Sussex to return the writ of fieri facias

In the ordinary mesne process of the court directed to him to levy on the goodsº #:
of King's Bench, which is returnable on a par- named Woollan, should not be enlarged until the

ticular, and not on a general, return day, the sheriff should be indemnified, was obtained, and the

practice is to make the process returnańſe on | following facts were disclosed. On the 11th ºf
any day in Term, specifying the days of the November, 1829, a fi, fa, issued against the goods

wek and month. of Woollan, at the suit of a man named Gale,

Upon these two cases of practice, arising returnable on Saturday, after eight days of St.

- - - | Martin, t 731. h of ber, a

under the new provisions of the legislature, the fi ;"...º.º:º. *:::::..".
following queries have o:curred to me, which returnable on saturday, after fifteen days of Št.

you may possibly think deserving of insertion Martin, to levy 458l. 10s. The goods were ap

sh ERIFF's INDr.M.NITY.
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f. by order of the sheriff at 2171. 11s. 6d.

This sum not being enough to satisfy the first exe. '

cution, Gale indemnified the sheriff, and the goods

were assigned to him on the 17th of December,

1829, in part liquidation of his claim of 2731. The

sheriff was then ruled to return the writ in Clegg's

execution. He returned nulla bona. In Hilary

Term, 1830, an action was brought by Clegg, in the

Common Pleas, against him for a false return, on

the suggestion that Gale's execution was fraudulent.

A verdict for 240l. was found in favor of the plain

tiff. A new trial was granted, and at the Summer

Assizes in 1830, a verdict was found the same way,

and for the same amount. Immediately after the

verdict in the former case, the plaintiff having ascer

tained that the goods originally seized under the

first execution, and assiglied to Gale, were still in

the possession of Woollan, sued out another fi. fa.

against them for 218l. 10s. that being the difference

between the amount recovered, in the action against ,

the sheriff for his false return, and the original

debt, which the sheriff was commanded to

levy under the second fi, fa. This was directed

of course to the new sheriff,-the sheriff, to whom

the two former writs had been directed, having gone

out of office. The sheriff accordingly levied on the

above goods, Woollan having no others in the

county. A notice was then served on the sheriff's

officer in possession, that the goods on which the

sheriff had levied did not belong to the defendant,
but to Gale. The sheriff was then ruled to return

the writ. He applied to Gale and the plaintiff for

an indemnity, but without avail. The sheriff then

obtained a rule to shew cause why the time for

returning the writ should not be enlarged in the

second execution at the suit of Clegg, and why

all further proceedings should not be stayed until an

indemnity should be given to the sheriff, either by

Gale or the plaintiff.

On the part of the plaintiff it was contended, that

he was not bound to indemnify the sheriff, because

he had a right to seize the goods of the defendant

wherever he could find them. The fact of the

goods being the same as had been formerly seized

was of no importance. They were still the defend

ant's goods, as had been shewn by two verdicts, and

therefore liable to seizure. The recovery against

the sheriff was only a punishment for his false
return,

On the part of Gale it was submitted, that he

was bound to give no indemnity, as he was clearly

the owner of these goods. Whatever doubt might

have arisen as to his right on the first seizure, it

was clear that he was entitled to the goods, since the

price of them had been paid by the sheriff, whom he

had indemnified in the action brought for the false

return.

The court, having taken time to consider, said

that as there was considerable difficulty in deter

mining which of the parties was entitled to have

the goods, the sheriff ought not to be called upon to

come to that determination; the sheriff ought there

fore to be indemnified. The rule for enlarging the

time for returning the writ, must consequently be

made absolute. Rule absolute. Clegg v. Woollan.

Littledale, J., M. T. 1830, K. B.

sh ERIFF's 1N DeMNITY-BANKRU PT Act.

A rule having been obtained to show cause why

the sheriff of Surrey should not have further time to

return the writ of fi, fa. directed to him, and under

which he had levied, on shewing cause the following

facts were disclosed. Two writs offi. fa. had issued

at the suit of two creditors with separate interests,

named Robinson and Ibberson, against the goods of

consider the course he would pursue.
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the defendant Dicas, and the sheriff had levied.

As soon as he had put a man into possession, he

received notice from the assignees of the defendant

under the second of two commissions of bankrupt,

which had issued against the defendant, stating

that, as the defendant's estate under the second

commission had not paid fifteen shillings in the

pound, his property vested in the assignees under

that commission. Both commissions were before

6 Geo. IV. c. 16. The sheriff having been ruled to

return the writ, the above rule was applied for.

Whether the property of the defendant vested in the

assignees or not, depended on the construction to be

put on 6 Geo. IV. c. 16, s. 127. The words of that

section are these: “And be it enacted, that if any

person who shall have been discharged by such cer

tificate as aforesaid, or who shall have compounded

with his creditors, or who shall have been discharged

by any insolvent Act, shall be or become bankrupt,

and have obtained, or shall hereafter obtain such

certificate as aforesaid, unless his estate shall pro

duce (after all charges) sufficient to pay every cre

ditor under the commission fifteen shillings in the

pound, such certificate shall only protect his person

from arrest and imprisonment, but his future estate

and effects (except his tools of trade and necessary

household furniture, and the wearing apparel of

himself, his wife, and children) shall vest in the

assignees under the said commission, who shall be entitled

to seize the same in like manner as they might huve seized

property, of which such a bankrupt was possessed at the

issuing the commission.” The words in italics are

new. - -

The court was of opinion, that this section did not

vest the goods of the defendant in the assignees

under the second commission. The provision with

respect to vesting such property in the assignees

was not contained in the 5 Geo. IV. c. 30, the

previous Bankrupt Act. It was a new provision

therefore, and there were no words in the section

which could shew that it was the intention of the

legislature to extend it to the cases under the

former Bankrupt Acts. On the contrary, the lan

guage of the section clearly shewed that it was

intended to be prospective. Though that was the

opinion of the court, yet as it appeared a question

liable to doubt, the sheriff ought to have time to

The rule

therefore would not be made absolute in thecommon

form, but for enlarging the rule to return the writ

until the end of the next term. He might of course

in the mean time come to the court, and apply to

enlarge the time still further. Rule absolute. Lit

tledale, J., K. B. M. T. 1830, Ibberson v. Dicas, and

Robinson v. Dicas.

Agents’ signed BILL.

It was decided in this case that the plaintiffs,

who were attornies, and acted as agents of the

defendant, (also an attorney,) were bound to deliver

and sign a bill before bringing the action. Heming

and Barter v. Wilton,

Practice—Attoaney's NAME.

Archbold obtained a rule on behalf of the defend

ant, calling upon the plaintiff to shew cause why the

bill of Middlesex, and declaration, should not be set

aside for irregularity, with costs, no attorney's name

and address being endorsed on the copy process

served on the defendant. Hoggins shewed cause,

and read the affidavits of the plaintiff's attorney, and

his clerk, shewing that the defendant had been

written to before action, demanding payment; that

about an hour after the defendant had been served,
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the clerk recollected that the attorney's name and

address was not endorsed on the copy, and ongoing

to his house, found that he had gone out; the clerk

then wrote the name and address on a card, and

gave it to defendant's servant, (who afterwards

stated that defendant had received it.) On defend

ant's being served with process, he said to the clerk,

“Oh, this is from Mr. ,” (meaning the

plaintiff's attorney,) and promised to go out of town

to get the money to settle.

Littledale, J., thought the defendant was quite

aware of the attorney's name and address by whom

the writ was served, and therefore discharged the

rule with costs. Stocken v. Brewen, M. T. 1830.

PRActIce—Attorney’s PRIv11.Eoe FRow ARRest.

The applicant had been arrested while employed

at the borough of Tregony by one of the candidates

there during the last election. He moved to be dis

charged on filing a common appearance, on the

ground that he was an attorney of the court. His

affidavit stated, that he had for three years taken

out a certificate as an attorney, but did not aver that

he was actually a practising attorney.

The court adopted the principle of Brooks v.

Bryant, 7 T. R. 25, and held that, as the applicant

did not swear that he was in actual practice as an

attorney, (and being engaged at an election, was

not that practice,) he was not entitled to their in

terference.

Rule discharged, but without costs.

Polwheele, C. P. M. T. 1830.

Euparte

FUTURE SITTING 8 of The Rolls coup.T.

The Master of the Rolls observed to the bar,

that, as the new Act of Parliament, which directed

an alteration, was passed without any communica

tion with the judges of the courts of equity, and was

for the convenience of the courts of common law, he

did not feel disposed to make any change as to the

sittings of this court from the former practice.

There was no reason for extending the duties of this

court, or of his office, beyond the usual time, in

consequence of that Act. He had consulted the

late lord chancellor upon this subject, and they

both agreed that they should not alter their sittings.

He would speak to the present lord chancellor on

it. At present it was his intention to sit in this

court during the advanced Term, but he was not

to sit during the advanced Term, and afterwards

to sit as if the Term had not been advanced. He

had not more leisure than was necessary for the

efficient discharge of the duties of his office, and

his labours were not to be extended for the conve

nience of the common law courts. His honour

asked the bar, whether it was their wish he should

sit as usual? Mr. Pemberton considered that it was

desirable no change should be made.

ARRANGEMENT or musi Ness IN THE count or

CHANCERY.

The Lord Chancellor, in the course ofthe day, said,

that seeing so many of the gentlemen of the baſ

of this court then before him, he wished to arrange

with them the time of sitting before next Hilary

Term. By the new Act of Parliament, that Term

would begin on the 11th of January, 1831, instead

of the 23d. This would shorten the usual Christmas

Vacation. . Admitting that long vacations were not

desirable in the state of business in this court, he

was sure, however, that some vacation was neces.

sary to enable both the court and counsel to do

iustice to the suitors of the court, and to enable
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suitors themselves to get their suits in train for

hearing. He, considering the advantages of the

suitors, and of the court itself and of counsel, de

sired to know if it would answer all purposes if he

sat one day before Term 2 He knew it was the

practice to sit eight days here before Hilary Term,

but the continuance of such a practice now would,

in consequence of the alteration of the Term, break

in too much upon the vacation, or rather leave no

vacation at ail.

SirEdward Sugden, and the Solicitor General, and

several other gentlemen within and behind the bar,

said that arrangement would satisfy all parties. By

the new orders, one seal at least should be held

before Term, and that seal could be held on the

tenth of January, the day before Term.

The tenth of January was then fixed for holding

the first seal, and for the commencement of the

sittings of this court. The lord chancellor said he

would arrange the commencement of business in the

Rolls’ and Vice-Chancellor's court, with the judges

of those courts; but, on the suggestion of counsel,

that the master of the Rolls said he would not sit

till the 24th of January, as was his former practice,

and that these courts need not sit simultaneously,

his lordship acquiesced, and left the arrangement

just made to stand.

His Lordship, on rising, also addressed the bar,

and said it was right then to make known the

duration of his sittings before Christmas. He

believed it was not usual to sit up to Christmas eve

except on extraordinary and pressing occasions.

His intention was to sit up to the 23d inclusive, and

hoped that would be convenient to all parties?

Several of the counsel present answered in the

affirmative. This court, therefore, will sit up to the

23d instant.

A n tº EST ON AWARD.

On a rule, which called on the plaintiff to

shew cause why the bail-bond should not be

delivered up to be cancelled on filing common

bail, the objection was to the affidavit to hold

to bail. It was for money due from the defendants

in a certain action on an award made, which directed

the payment of a sum of 25l. within a month after

demand. It did not go on to state that the money

was payable at a day now past. It was admitted,

that in actions on promissory notes and bills of

exchange, such allegations were usual, but in ac

tions on awards, it was conceived to be otherwise.

It was also said, that the award ought to have been

set out, to shew how the money became due. If
that were necessary, it then followed that the award

must be set out at full length.

It was urged on the other side that this was not

necessary, but that it was necessary it should

appear to have been made on such a submission as

would be binding on the parties, and that it was

duly made. Besides, it was necessary that the

money should have been stated to be payable on the

award at a day now past, otherwise it could not

appear that the money was due (a). -

The court referred to Tidd's Forms (b), where in

an affidavit to hold to bail for money due on an award

made under an order of Nisi Prius, where tle

debt was due “at a certain day now past.” That

form also alleged the submission by consent, and

the making of the award.

Rule absolute. Parke, J., M. T. 1830.

(a) Driver v. Hood, 7 B. and C. 494.

(b) Cap. 10, § 78, p. 82, ed. 9.



formal and argumentative manner, than our

Notes of the Pacation.

PRACTICE-BAII. BON D.

On shewing cause against a rule to set aside pro

ceedings for irregularity, it appeared that the notice

of bail, of justification, and of render, were wrong

in the spelling of the plaintiff's surname, and a sub

sequent notice given, with a view of bailing out the

defendant in the long vacation, exhibited a mistake

of a similar kind. No opposition was made; but

after all these proceedings, the plaintiff took an as

signment of the bail bond, and now proceeded on

it. The plaintiff had demanded a plea while the

defendant was in custody, and the court held that to

be a waiver of the error in the surname. The rule

for setting aside the proceedings was made absolute,

and as the plaintiff's attorney had known of the

blunder as soon as it was committed, and had taken

no notice of it, but had lain by so long, in order to

take advantage of it, the rule was made absolute

against him, with costs. Willey v. Austin, C. P. M.

T. 1830.

NOTES OF THE WACATION.

We have inserted in another part of this num

her an article on the proposed alterations in

the Laws of Real Property, and the esta

blishment of a General Registry of Deeds, in

which the plans of the commissioners are

attacked with considerable vivacity, but, we

trust, in no unfair spirit of discussion.

Some of our readers may be disposed to think

that the views of the learned commissioners

required a more serious tone of investigation,

and a statement of the objections in a more

correspondent has thought proper to adopt.

He has, however, displayed considerable re

search on the various changes under discus

tion, and has pointed out many topics of im

portant consideration.

The ancient Forms of Conveyance, he con

tends, were sufficiently simple, and the solem

nities attending their execution sufficiently

public, to prevent unnecessary expense on

the one hand, and any fraudulent transactions

On the other. And it is argued that the

deviations from these ancient modes and for

malities have been occasioned by the change

in the state of things, by the necessities of

30ciety, and its complicated interests and
transactions.

There are some of the plans of legal reform,

now in agitation, which appear to have met

with the almost unanimous disapprobation of

all classes of the profession; but this project

of a Metropolitan Registry has not been so

unfortunate. So far as we have been able to

tollect the opinions of practitioners in Lon

don, thereappears much diversity of sentiment,

but we understand that in the country the op

position to the plan is very general, and we

think that the great practical experience of

provincial solicitors should have due weight

with the legislature. It may be observed

also, that the question is one of a mixed na

ture, and that some practitioners do not object

to an extension of the plan of Registry adopted

in Middlesex and Yorkshire, (under an im

proved system of management,) but are op

ll 1

posed to other parts of the proposed altera

tions in the Laws affecting Real Property.

Amongst the objections which seem to

be of the most serious consequence, is

that of the exposure, during the present

circumstances of the country, of every man's

private affairs. It is true that, to the large

proprietors, who do not labour under any

heavy incumbrances, the publicity of their

condition will inflict no injury. But the mis

chief to the small proprietor, and to the mid

dle classes of the community, ought to be

taken into due consideration. To these per

sons it is often of the greatest importance that

their transactions should not be generally

known ; and the mere fact of a man's bor

rowing money (the reasons for which he can

not always explain) will often be sufficient to

destroy that credit upon which his prosperity

depends. We shall be glad to see a candid and

satisfactory answer given to this objection.

If we were forming a code of laws in a state

of society which admitted the selection of that

which was the most feasible in theory, there

would probably be little difference of opinion

in adopting a new mode of conveying pro

perty, and authenticating the evidences of

title. But we are to look at society at it is,

and to bear in mind the probable conse

quences of overthrowing of system so long

established as our own.

--

Mr. Spence has given notice of a motion

that the clerk of the chapel at the Rolls, or

other proper officer, lay before the House of

Commons a copy of the presentment of John

Shuckburgh, Thomas Powle, and others, cho

sen by the Right Hon. Sir Thomas Egerton,

knight, lord keeper of the great seal of

England, to inquire and present upon articles

for the better reformation of sundry exactions

and abuses supposed to be committed by

officers, clerks, and ministers, in Her Ma

jesty’s High Court of Chancery, made the

8th day of March, in the 40th year of the

reign of Queen Elizabeth.

Mr. SPENCE also intends to move the fol

lowing resolutions, in addition to those con

tained in our third number, p. 47, viz.

I. That it is expedient to appoint distinct

officers for taking accounts in the Court of

Chancery.

2. To enable the suitors in the country to

have accounts taken there, and to appoint pro

per officers for that purpose in each county,

and to provide for such officers taking an

swers and evidence, and doing such other

matters as are now performed by Commis

sioners and Masters extraordinary.

3. To assimilate the practice and proceed

ings in the courts of Chancery and Exchequer.

Sir Edward Sugden has given notice to

call the attention of the House of Commons

to the state of the administration of justice in

the Court of Chancery, in moving for certain

returns connected therewith.
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CHIEF JUSTICE SAU N DERS.

His character and his beginning were equally

strange. He was at first no better than a poor beg

gar boy, if not a parish foundling, without known

parents or relations, He had found a way to live

by obsequiousness, (in Clement's Inn, as I remem

ber,) and courting the attornies' clerks for scraps.

The extraordinary observance and diligence of the

boy made the society willing to do him good. He

appeared very ambitious to learn to write, and one

of the attornies got a board knocked up at a win

dow, on the top of a staircase, and that wus his desk,

where he sat and wrote after copies, of court and

other hands the clerks gave him. He made himself

so expert a writer that he took in business, and

earned some pence by hackney writing ; and thus,

by degrees, he pushed his faculties, and fell to forms,

and by books that were lent him, became an ex

quisite entering clerk; and by the same course of

improvement of himself, an able counsel, first in

special pleading, then at large; and, after he was

called to the bar, had practice in the King's Bench

court equal to any there" *. As for his parts, none

had them more lively than he ; wit and repartee in

an affected rusticity, were natural to him; he was

ever ready, and never at a loss, and none came so

near as he to be a match for Sergeant Maynard.

**With all this, he had a goodness of nature and dis

position in so great a degree, that he may be deser

vedly styled a philanthrope” ". As to his ordinary

dealing, he was as honest as the driven snow was

white; and why not, having no regard for money,

or desire to be rich 2 and for goodnature and con

descension, there was not his fellow. I have seen

him for hours and half-hours together, before the

court sat, stand at the bar with an audience of stu

dents over against him, putting of cases, and deba

ting so as suited their capacities, and encouraged

their industry.** While he sat in the court of King's

Bench, he gave the rule to the general satisfaction

of the lawyers.-North's Life of Lord Keeper Guil.

ford, ed. 1826, p. 41-5.

LORD ELLENBOROUGH.

In a former number an instance was given of his

lordship's facility in classical quotation; the fol

lowing is an equally happy specimen.

Erskine having been bred to the sea, was thought

to have the advantage over Law in cases of shipping

and insurance, which the latter by no means liked.

Erskine having vaunted his knowledge in a shipping

case at Nisi Prius, Law asserted his superiority in

the words of Neptune, in the first AEneid, l. 138.

“Non illi imperium pelagi saevumque tridentems

Sed mihi sorte datum: tenet ille immania saxa,

Vestras, Eure, domos: illa se jactet in aula

AEolus, et clauso ventorum carcere regnet—

Claiming to himself the empire of the sea, allowing

his antagonist the dominion of the winds only.

Mr. DUN NING.

The following anecdote has been transmitted as

tending to confirm the statement in a former number,

that Mr. Dunning's early diffidence gave place in after

years to assurance. One of the choristers of Exeter

cathedral was cross-examined by this celebrated ad

Miscellanea.

vocate, who put several questions which the witness

considered impertinent. At length the witness had

occasion to mention the Iord Mayor. Dunning said,

“will you please to give us the gentleman's name,

sir?” “His sir-name,” retorted the witness, “is

Crosby, and if the judge and the jury wish to know

his Christian name, they have only to look in your

face, where they may read it.” The name was

Brass Crosby.

BIsHop W.A.R.R.U.RTon on LAW AND LAWYERS.

To suppose that a consummate knowledge of the

laws by which civilized societies are governed, can

give no one good quality to the mind, is making

Ethics, of which public laws are so considerable a

part, a very unprofitable study. The best division

of the sciences is that old one of Plato, into Ethics,

Physics, and Logic. The severer philosophers con

demned a total application to the two latter, be

cause they have no tendency to mend the heart,

and recommended the first as our principal study,

for its efficacy in this important service. And sure,

if any human speculations have this effect, they must

be those which have man for their object, as a rea

sonable, a social, and a civil being. And these are

all included under Ethics, whether you call the

science morality or law. With regard to the com

mon law of England, we may justly apply to it what

Tully says of the law of the twelve tables. “Fre

mant omnes licet, dicam quod sentio : bibliothecas

mehercule omnium philosophorum unum mihi

videtur pandectarum volumen et authoritatis pon

dere et utilitatis ubertate superare.” But the best

evidence of its moral efficacy, is the manners of its

professors: and these, in every age, have been such

as were the first improved, and the last corrupted.

Pope's Works, 1760, vol. ix., p. 21, note.

CHEAP L.A.W IN THE UNITED STATES.

I visited the high court of justice, where but little

talent seems necessary, and where the judge upon

the bench, and the counsel, and crier below, all seem

upon an easy familiar footing of equality, consulting

together tête-à-tête about the time of opening court

next day.
tº º * &

The judges here have not legal knowledge enough

for their station, and of course not weight of cha

racter, or dignity sufficient, to fill it well. Coun

sellors Jones and Key, of “star-bespangled banner”

fame, influence and carry their honours almost as

they please. The bar is greater than the bench :

Litigation frequently arises here from the imaginary

independence which one man has, or fancies he has,

of others, to show which, on the least slip, a suit is

the certain result. It is bad for the people that law is

cheap, as it keeps them constantly in strife with their

neighbours, and annihilates that sociability of feeling

which so strongly characterizes the English. From the

constant litigation amongst the people of this coun

try, arise that universal apathy, and the want of

those kindly feelings of the heart, which shew them

selves on all occasions in the conduct and character

of the people of the old country. There were more

suits for debt in Washington county court, in a late

Term, (seventeen hundred,) than perhaps in all

England. Further comments are left to the reader.

—Faux's Memorable Days in America.

LONDON:

TRINTED BY J. AND C. ADLARD, BARTHOLOMEw close.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”
Honat.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” Bacon.

LORD WYNFORD’S BILL,

For preventing the Erpence and Delay of

SUITs in the CoMMon LAw Counts.

We shall present our readers with a copious

analysis of this important bill, and it unay

facilitate the comprehension of the several

details, if we first state the general scope of

the measure.

The object being, as the title of the bill

expresses, to prevent (or rather we should say

to diminish) the expense and delay of suits

in the common law courts, the noble lord

recommends the following means to accom

plish the end in view :

1st. By compelling the admission of docu

mentary evidence, under the penalty, if

refused, of subjecting the party to the costs of

the proof (whatever may be the result of the

suit) analogous to the rule adopted in cases

where the proceedings in bankruptcy are

unsuccessfully resisted.

2nd. To subject both parties to an erami

nation on interrogatories for the discovery of

the facts or documents in dispute.

This proceeding, as well as the former,

may be adopted immediately after the com

mencement of the action, and it is anticipated

that the merits of the case may be thus

ascertained in the earliest stage of the cause,

and future litigation prevented. Then,

3d. The court is to be empowered, after the

examination, to hold either party to bail; the

plaintiff to secure the costs, if he goes on;

the defendant to secure both debt and costs if

he persist in his defence.

4th. If the examination terminates in re

ducing the matter to a question of law, the

court, shall decide it on argument—thus

avoiding the expense of a trial.

5th. To enable the defendant to know imme

diately the ground of action, a particular of

the demand is to be delivered with the writ.

6th. As a measure, not bearing upon the ex

pense or delay of legal proceedings, but as a

unatter (so to speak) of merciful justice, the

judges are to be empowered to allow the de

fendant a reasonable time for payment; and,

in cases where bona fide improvements have

been effected on the property in dispute, the

N0. Wiii.

successful party must make due compensa

tion.

The following is the analysis of the bill, to

which we beg to call the particular attention

of the profession :

The bill recites, that it is expedient the expences

of suits in the common law courts of Westminster

should be diminished, and that parties should be

restrained from bringing vexatious or unnecessary

actions, or preventing or delaying justice by false or

frivolous pleas. It is therefore proposed to be

enacted,

That from the first day of the term after the

passing of the Act, in all actions then depend

ing, or which may thereafter be brought in any

common law court at Westminster, any party may

give to the other party a notice in the form speci

fied in the schedule, or as near as the circumstances

permit, [viz.: that he purposes to adduce in evidence

the several documents specified, and that the same

may be inspected at the time and place named in the

notice :] such notice to be served on the agent or

attorney of the parties suing or defending, one

week before the time appointed for inspection, and

that the place appointed shall not be distant more

than five miles.

lf any party who appears in person be a pri.

soner, or he confined by illness or bodily infirmity,

and shall within two days after the receipt of the

notice, or two days after any such person required

to inspect shall have been confined, send by the

post a notice in writing addressed to the person

from whom the party required to inspect shall have

received such notice, at the place from which such

notice is dated, a letter stating the cause and place

of confinement of the person so required to inspect,

then the party requiring inspection shall, by notice

in writing to be sent by the post, fix any day, after

one day from the time such notice will be received

by the course of the post by the party required

to inspect, an appointment for such inspection

at the place where the party to inspect shall be

confined. - -

All appointments for the inspection of documents

to be between the hours of ten and four; and that

the costs attending any persons travelling, and for
the inspection of documents, and the production

and inspection of the same, shall abide the event of

the cause, if the party or parties inspecting shall

admit all that such notices shall require to be

admitted. - - - -

The documents produced to be distinguished and

marked as copies or as originals. The parties not
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to be obliged to admit documents unless at the

inspection they receive copies of the documents, if

they require them, and are allowed to compare

them. If the party required to inspect documents

does not give a consent to admit them on the trial

and the service of the notice of inspection, the other

party (on proving the documents and notice of

inspection) shall be entitled to the costs of travel

ling, of proving and making copies of the docu

ments, &c.

An admission in writing of the whole or any part

of what is required by the notice, signed by the

party, his attorney or agent, the signature to such

admission being proved by affidavit or by a witness,

shall be deemed sufficient proof, and shall entitle

any party to read any document without further

proof of their execution or genuineness, or, if copies,

of their being correct copies of the originals, saving

all legal objections to the admissibility of such

documents, as if they had been proved in court.

The judge or sheriff to certify the production of

documents, in order to enable the party to receive
COStS.

Cause may be shown on taxation why such

admission could not have been required; and no

costs to be allowed of preparing to prove any such

document which shall have been incurred before the

admission of it was required, or after an offer in

writing by the adverse party to admit such
document.

The plaintiff or defendant in any action may, at

any time after the writ is served on any defendant,

deliver interrogatories to the opposite party for the

discovery of any facts or documents material to the

support or defence of the suit, or to the proving or

reducing damages, either on a trial or on the execu

tion of a writ of inquiry, and may require such

opposite party, by notice in writing, to be examined

on oath before some commissioner to be appointed

by the chief justice or chief baron of the court

in which the action shall be brought, to answer on

oath to such interrogatories; provided, that no party

shall be obliged to answer interrogatories, unless

there shall be annexed an affidavit of the interro

gating party, and his attorney or agent, stating that

the deponents believe that the party interrogating

will derive material benefit on the trial or inquiry

of damages from the discovery which such party

seeks; that if such party be plaintiff, that the depo

nents believe that such plaintiff has a good and just

cause of action against the defendant; or, if the

party interrogating be a defendant, that such de

fendant has a good defence on the merits, and that

the discovery is not sought for the purpose of

delay. If proved to the satisfaction of a judge that

the interrogating party cannot join in such affidavit,

then an affidavit to the above effect by the attorney

or agent only shall be made.

The commissioner is authorized to administer

oaths, and take the examination of persons in pri
SOD1.

The party to be interrogated may object to

any of the interrogatories which the judge may

quash or amend or require an answer to, and may

allow time for answering, and may stay the proceed

ings pending the examination. An appointment for

the examination to be made by the commissioner,

and one week's notice at least to be given to the

party to be interrogated, of the time and place of the

examination. In case of default of the party to be

examined, a judgment may be signed against him

for such lands, tenements, or hereditaments as the

plaintiff, and the attorney or agent shall, by affi

davit, prove are unjustly withheld, orfor the amount

of any debt that shall in the same manner be proved

to be owing, or if the action be brought for damages

that cannot be satisfactorily ascertained by the

affidavit of the parties aforesaid, interlocutory judg

ment shall be signed.

The parties may have the assistance of counsel

upon notice given; and the party interrogating, his

counsel, attorney, or agent, may object to the suffi

ciency or relevancy; and the party interrogated, his

counsel, attorney, or agent, inay support the suffi.

ciency or relevancy of any answer that may be given;

and the examiner shall decide, subject to review by

any judge of the court or by the whole court.

The commissioner may explain to the party the

meaning and effect of the interrogatories; butno ques

tion not contained in the interrogatories shall be put,

unless it shall appear to the commissioner, from any

answer or answers given to any interrogatory or in

terrogatories, that it shall be necessary that certain

questions should be put to the party interrogated

on any answer or answers given, in which case the

commissioner may put such questions on the answers

given as he may think proper ; which questions so

put by the commissioner, and the answers given to

such questions, shall be reduced to writing, and

added to the examination.

The parties, or the attorney, or agent, (the

party interrogated having first withdrawn,) may

suggest to the examiner any explanation of the

interrogatories, or any questions to be put on

any answers given, or any objection to the ques

tions put by the commissioners, or to the an

swers given to such questions; and the opposite

party or parties, or the counsel, attorney, or agent,

of such party or parties, shall be heard in answer

to such suggestions or objections; and the examiner

shall, according to his discretion, adopt or reject

such suggestions or objections.

No party interrogated shall be obliged to answer

any question, or to produce any document, which

shall have a tendency to prove any criminal charge

or penalty, or to disclose the title to any estate in

respect whereof there is no privity between the

party to be interrogated, and the party interroga

ting, or to disclose the names of the witnesses by

whom the party proposes to prove his case; and

the court or judge may impose terms and conditions

to prevent improper use being made of the exami
Ination.

If the party is out of the jurisdiction of the

court, a commission may be issued for his examina

tion. The commissioner to fix the time and place

of examination. Persons swearing falsely to be in

dicted for perjury. On reading a party's examina

tion against him he may require that the whole of

such examination shall be read.

An appeal to be allowed from the examiner to a

judge, and from the judge to the court, who shall do

what law andjustice requires; and the court may re

quire further examination.

The court empowered, upon reading the examina

tions, to require the plaintiff to put in bail for the pay

ment of the costs of the action, or to order judgment to

be entered for the plaintiff, unless the defendant shall

put in bail for the amount of the debt and ºf 100

costs; or, if the action is for the recovery of lands, as

a security for the costs of the action and the deli

very of the lands. The orders of the judge to be

subject to the review of the court.

Where the facts are admitted, and the case turns on

a question of law, the courtshall,after hearing the ques

tions argued, give judgment for the plaintiff or de

fendant, but the party may require the court to put the
facts on the record in the manner most convenient

and least expensive ; and the case may be removed

into a court of error, and decided as if the judgment
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had been given on a special verdict or demurrer.

Execution on such judgments shall not be stayed,

unless the party shall, within four days, justify bail

to such amount as the court may require.

A particular of the plaintiff's claim, or land or goods

demanded, to be given to the sheriff's officer, who

shall deliver the same to the defendant, upon ser

vice, or execution of writs; and, if not delivered,

the proceeding may be set aside, with costs to be

paid by the attorney, or the sheriff's officer, as the

default may be.

Defendants may, within ten days from the

time of arrest, or being served with process,

take out a summons to stay the proceedings on

the payment of the debt, or delivering possession of

the lands or goods for which the action is brought,

at such time as the judge shall order; and such

judge shall have authority, on the defendants, within

four days justifying bail, for the payment of the

debt, or giving such other security as shall be satis

factory to the judge for the payment of the debt and

costs, or delivery of the possession of the property,

and on such terms as he shall think reasonable,

to give any time not exceeding three months for the

payment of the debt and costs, or delivering up of

the possession of the lands, goods, &c.

Judge empowered to stay execution on judgment

against parties who have bona fide expended money

in improvements, unless the plaintiff will give secu

rity to pay what is reasonable and just; the defend

ant also giving security to leave the property in as

good a state as it was before such improvements.

EMOLUMENTS OF ATTORNIES.

To the Editor of the Legal Observer.

Audi,

Nulla unquam de morte hominis cunctatio longa est.

JU v. Sat. vi. l. 219.

SIR,-A strong prejudice prevails against the

department of the legal profession to which I

helong, regarding the amount of the profits of

its members. It is assumed that they are the

cause of the great expense of law proceedings.

These erroneous notions are likely to gain

strength, by the speech imputed to the Lord

Chancellor, on introducing his Bill for the

establishment of Local Courts. I have, there

fore, taken the trouble to dissect several

bills of costs, which have been taxed by the

master, in actions in which I was the attorney,

and I send the details of one of them for the

information of yourself and the public, and
“er uno disce omnes.”

Out of £54 10 costs, allowed me in a

hard-fought action, I actually paid out of my

own pocket, ºf 32 4 10, leaving me ºf 22 5 2

only, after anxiously conducting the cause

through all its stages for twelve months. I

subjoin my analysis, and can furnish you, if

required, with the names of the individuals

who receive the fees, in order to show in

what manner the law proceedings are bur

dened by payments to persons who take no

share in the discharge of the duties, labours,

and responsibilities of the legal practitioner.

This is a subject in which every one who

has any thing to do with the law, must be

highly interested ; and the following table

will show where the real evil lies,j where

reform may be most effectually and most be

neficially applied, without the inconvenience

and danger of altering the existing institutions

of the country:

ºf s. d.

Bill of Middlesex - - 0 0 6

Rule to Plead - - 0 0 6

Entering Issue - - O 9 2

Docket - - - 0 3 0

Passing Record and Sealer . 1 8 6

Venire and Distringas - 0 1 2

Returning . - - 0 4 6

Setting down Cause . - 0 1 1 8

Resealing Jury Process e 0 1 10

Repassing Record - - O 6 6

Marshal on Remanet . - 0 6 O

Resealing Record, second sitting 0 0 6

Marshal - - - 0 4 0

Resealing Record, third sitting 0 0 6

Marshal - - - () 4 0

Resealing Record, sitting after Term 0 0 6

Marshal - e - () 4 0

Signing two Subpoenas () 3 4

Sealing Ditto e 0 1 2

Conduct Money to Witnesses O 7 O

Fee Senior Counsel ºf4 6 6

Consultation Ditto 2 9 6

Fee Junior Counsel 3 5 6

Consultation Ditto 2 4 6

-- 12 6 O

Court Fees, as follow :

Marshal - - 1 0 0

Clerk of Nisi Prius . 0 18 ()

Crier - - - 0 17 O

Jury, Hall-keeper, Tipstaff, Summon

ing Officer, Bar-keeper 1 7 O

Witnesses - - - 6 15 O

Coffee-house Expenses 3 2 6

Rule for Judgment 0 0 6

Delivering the Record - () () 6

Taxing e - - 0. 5 ()

Stationery - - () 15 ()

sf'32 4 10

From this it will seen, that the fees paid to

counsel in this cause were ºf 12 6, and to

public officers, &c. ºf 9 64; the greater part

of which last sum was for business done by me,

in my office, as the attorney, and for which I

was allowed; so that the costs are swelled by

the double payment before trial of £4 18 4,

and, at the termination, of £9 6 4.

But it has been the fashion of late years to

decry attornies—to attribute to them ever

mischief and evil arising from the mal-ad

ministration of the law.—Is the expense of

law proceedings the subject of discourse? the

extortion of attornies is pronounced to be the

cause.—Is the delay of justice spoken of it

arises, say one and all, from the interested ino

tives of lawyers.—Does a man lose an action

which he has, against the advice of his attor

ney, carried to trial, and for the institution of

which he had no earthly ground again, it

is the lawyer's fault. Thus manifold are the

sins imputed to attornies. Every fresh con

versation begets new subjects of complaint,

and each day strengthens the unjust prejudice.

What was at first doubted, is, by dint of con

tinual repetition, looked upon as unquestion
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ably true; and the lawyer is considered by

many as evil personified. This prejudice has

been carefully fostered and disseminated by

those whose duty it was to disabuse the pub

lic mind—and why? to keep in the back

ground the real offenders. The consequence

has been, that attornies have been considered

as the originators of those very abuses, of

which they, in common with their clients,

have been the victims, and which they could

neither prevent nor control.

Had the curse pronounced against the

descendants of Ishmael extended to them,

they could not be a more persecuted race. If

they happen to complain of their grievances,

they are met with scorn and derision; and the

expression of honest indignation is denoun

ced as hypocritical and groundless. Attornies

are not placed in elevated and influential

situations, where they may peculate with im

punity, abuse their trust in the most perfect

security, and complain, with a studied appear

ance of innocence, of well founded accusations,

which they possess the power of voting

frivolous and untrue. They have, however,

the satisfaction ever attendant upon the

discharge of their duty—the approbation of

their own consciences, in spite of the vexations

which meet them at every step. Unhappily

for them, they are the only persons with

whom the public has to do. They are the only

persons consulted—the only persons on whom

care, and anxiety, and responsibility devolve.

The client knows nothing, and will not be in

formed, of the idlers who batten on the spoil

to which accidental circumstances have en

titled them—who receive their money at all

events, for the attorney pays at the time, and

runs the risk of being reimbursed. No 1 the

client only knows his attorney in the matter:

if the business in which he employs him should

end successfully, it is only justice done—the

services of the attorney are considered

nothing ;-if otherwise, the attorney is the
cause of the failure.

The bill of costs is paid, if the parties be
solvent, by his own client, or by the adverse

party, as the case may be :—if by his own

client, he looks at its gross amount, and re

marks that it is “a good deal of money;”

if the professional man attempt to explain how

little of it comes into his own pocket, though

he has had all the work to do, how much is

aid to indolence,—he is heard with incredu

ity, and his statement considered as an inge

nious excuse for his own rapacity,+as an

attempt to blind his client to the enorinity of

professional profits. On the other hand, if

the costs are paid by the adverse party, the

attorney is stigmatized as a trickster, and a

perverter of justice. . Thus, he, who is

often forced to conduct actions and de

fences against his decided conviction, and

which he has expressed to his client, be

comes, after the trial, the object upon which

all the revengeful and bad passions are let

loose. The hostility which existed between

the parties to the suit is directed into a new

&hannel, and the lawyer has to stand the brunt

of the most false and malignant attacks.

Add to this, that in the conduct of the busi

ness he has, as I have shewn, to advance con

siderable sums out of his own pocket, which,

if both plaintiff and defendant happen to be

insolvent, he irrecoverably loses. Nor is this

all, for he is subjected to an action for negli

gence, if he commit any error. Consider

these circumstances, and, I think, you will

feel satisfied that his is not an enviable

situation.

Again, let it be remembered, that when

a young man is about to be articled, his

friends have to pay to government a stamp

duty of 120l., besides a premium never less

than 1501. or 2001. to the gentleman with

whom he is placed. Five years of unremit

ting and unremunerated labour and study

succeed. At their expiration, before he can

practise, 40l. more must be paid for his

admission into the several courts. If he

intend to practise in London, he is taxed for

his certificate, 6l. per annum for the first three

years, 121. per annum ever, afterwards: if in

the country, 41. and 81. Thus then, from the

very outset, an impressive example of extor

tion is presented to his view. Had it been

intended that he should be a bird of prey,

better means of instruction could not have

been resorted to: he is nearly stripped of his

feathers, before he has learned to fly.

Consider all this, and consider, too, the

confidence which persons are obliged to place

in attorneys, and the valuable property they

feel it necessary to entrust to their care.

Consider that all men are frail, and extremely

liable to fall into temptation;–note the few in

stances of betrayal of confidence, abuse of

trust, and fraudulent appropriation of their

clients' property, which the utmost efforts of

the most determined hostility can produce,—

and then pronounce upon the moral character

of attornies.

I am, sir,

Your most obedient servant,

An ATTORNEY.

December 9th, 1830.

*...* Our correspondent has also addressed us, in

the letter from which the preceding extracts have

been made, on the project of the Local Courts; but

he has not entered into that question with sufficient

fulness to render the quotation useful. He will

observe, also, that our recent Numbers have some

what anticipated his intentions.

RECENT STATUTES.

Analysis of Sir E. B. Sugden's Act, intituled “an

Act for Consolidating and Amending the Laws rela

ting to Property belonging to Infants, Feme Covert,

Idiots, Lunatics, and Persons of unsound Mind.”

Royal assent, July 23, 1830.

This Act is chiefly a consolidation Act: some

new provisions are, however, inserted. Thus,

by sec. 17, the court of Chancery inay autho

rise leases to be made of lands belonging to

infants, when it is for the benefit of the estate.

By sec. 18, if persons bound to renew are out
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of the jurisdiction of the court, the renewals

may be made by a person appointed by the

court of Chancery, in the name of the person

who ought to have renewed. By sec. 27 com

mittees of lunatics, by direction of the Lord

Chancellor, may convey lands in performance

of contracts. These are the principal altera.

tions; some others, more minute, will be

pointed out as we proceed.

Sec. 1 repeals all former Acts except as to pro

ceedings which shall have been commenced before

the passing of the Act, (23d July, 1830,) and which

may be proceeded in according to this Act, or the

repealed Acts, as shall be thought fit.

Sec. 2 provides rules for the interpretation of the

Act; certain general words are used throughout the

Act which are to be understood to apply to all

matters and things of the same class, “ those relat

ing to land, to any manor, messuage, tenement,

hereditament, or real property of whatsoever tenure,

and to property of every description transferable

otherwise than in books kept by any company or

society, or any share thereof or charge thereon, or

estate or interest therein; those relating to stock, to

any fund, annuity, or security transferable in books

kept by any company or society, or to any money

payable for the discharge or redemption thereof, or

any share or interest therein; those relating to

dividends, to interest or other annual produce;

those relating to the Bank of England, to the East

India Company, South Sea Company, or any other

company or society established or to be established;

those relating to a conveyance, to any release, sur

render, assignment, or other assurance, including all

acts, deeds, and things necessary for making and

perfecting the same ; those relating to a transfer,

to any assignment, payment, or other disposition;

and those relating to a lunatic, to any idiot or per

son of unsound iniud or incapable of managing his

affairs; unless there be something in the subject or

context repugnant to such construction ; and when

ever this Act, in describing or referring to any per

son, or any land, stock, conveyance, lease, recovery,

matter, or thing, uses the word importing the singu

lar number of the masculine gender only, the same

shall be understood to include and shall be applied

to several persons as well as one person, and fe

males as well as males, and bodies corporate as well

as individuals, and several lands, stocks, convey

ances, leases, recoveries, matters, or things, as well

as one land, stock, conveyance, lease, recovery,

matter, or thing respectively, unless there be some

thing in the subject or context repugnant to such
Construction.”

Sec. 3 enacts, that after the passing of this Act,

where any person being under the age of twenty

one years, or being a feme covert or lunatic, shall be

entitled to be admitted tenant of any copyhold

lands, such person, in his own proper person, or

being a feme covert by her attorney, or being an
infant by his guardian or attorney, as the case may

require, or being a lunatic by the committee of his

“state, shall appear at one of the three next courts

which shall be kept for the manor whereof such

land shall be parcel, and shall there offer himselfor
herself to the lord, or his steward, to be admitted

tenant to the said land. (See 9 Geo. I. c. 29, s. 1.)

Sec. 4 enacts, that it shall be lawful for any femé

ºvert, and for any infant who shall have no guar

dian, by writing, to appoint an attorney for the

Purpose aforesaid.

Sec. 5 enacts, that in default of such appearance

ºf any infant, feme covert, or lunatic, it shall be
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lawful for the lord of every such manor, or his

steward, after such three several courts have been

duly holden for such manor, and proclamations in

such several courts been regularly made, to ap

point, at any subsequent court to be holden for such

manor, any fit person to be attorney for every such

infant, feine covert, or lunatic, for that purpose

only, and by such attorney to admit every such

infant, feine covert, or lunatic to the said land, and

upon every such admittance to impose such fine as

might have been legally imposed if such infant had

been of full age, or if such feme covert had been

unmarried, and if such lunatic had been of same

mind (See 9 Geo. I. c. 29, s. 1.)

Sec. 6 enacts, that upon every such admittance of

any infant, feme covert, or lunatic, the fine imposed

shall be demanded by the bailiff or agent of the lord

of such manor; and, if the fine so imposed be not

paid to such lord within three mouths after such de

mand made, then it shall be lawful for the lord of

such manor to enter into and upon the copyhold

land to which any such infant, feme covert, or luna

tic, shall be so admitted, and to hold and enjoy the

same until such lord shall be fully paid and satisfied,

such fine, together with all reasonable costs; but of all

rents, issues, and profits, to be received by such lord,

such lord shall yearly render a true account,

and shall pay the surplus, if any, to such person as

shall be entitled to the same. (See 9 Geo. I. c. 29,

s. 2.

& 7 enacts, that as soon as such fine, and the

costs shall be paid, then it shall be lawful for

such infant, feme covert, lunatic, or other person

entitled thereto, or the guardian of such infant, the

husband of such feme covert, or the committee of

such lunatic, to take possession of, and hold the

said copyhold land, according to the estate or inte

lest such infant, feme covert, or lunatic, shall be

lawfully entitled to therein; and the lord of such

manor shall be, and is hereby required, in any of the

said cases, to deliver possession thereof accordingly.

(See 9 Geo. I. c. 29, s. 3.)

Sec. 8 enacts, that where any infant, feme covert,

or lunatic, shall be admitted to any copyhold land,

if the guardian of such infant, or husband of such

feme covert, or committee of such lunatic, shall pay

to the lord of any manor the fine legally imposed

upon such admittance, then it shall be lawful for

every such guardian, husband, or committee, to

enter into and enjoy the said land to which such

infant, feme covert, or lunatic, shall have been so

admitted, until thereby such guardian of such infant,

or husband of such feme covert, or committee of

such lunatic, shall be fully satisfied all such sums

of money paid.

Sec. 9 enacts, that after the passing of this Act,

no infant, feme covert, or lunatic, shall forfeit any

copyhold land for his or her neglect, or refusal to

come to any court, to be kept for any manor

whereof such land is parcel.

Sec. 10 enacts, that if the fine imposed in any of

the cases herein-before mentioned, shall not be

warranted by the custom of the manor, then such

infant, feme covert, or lunatic, shall be at liberty

to controvert the legality of such fine.

Sec. 11 enacts, that it shall be lawful for any

person, and for every feme covert, being solely and

secretly examined, to appoint any person to be his

or her attorney, for the purpose of surrendering the

land, of which a common recovery shall be proposed

to be suffered, to the use of any person, to make him

tenant to the plaint, and to do all other lawful and

necessary acts for the suffering of such common re

covery. (See 47 Geo. III. c. 8, s. 12.)
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Sec. 12 enacts, that in all cases where any person

being an infant, or a feme covert, shall become en

titled to any lease or leases, it shall be lawful for

such infant, or for his guardian, and for such feme

covert, or any person on her behalf, to apply to the

court of Chancery in England, the courts of equity

of the counties palatine of Chester, Lancaster, and

Durham, or the courts of great session of the princi

pality of Wales respectively, as to land within their

respective jurisdiction, by petition or motion in a

summary way; and by the order and direction of

the said courts respectively such infant or feme

covert, or his guardian, or any person appointed in

the place of such infant or feme covert by the said

courts respectively, shall be enabled from time to

time, by deed or deeds, to surrender such lease or

leases, and accept and take, in the place, and for the

benefit of such infant, or feme covert, one or more

new lease or leases of the premises comprised in

such lease, for such number of lives, or for such term

of years determinable upon such number of lives,

or for such term or terms of years absolute, as was

or were mentioned, or contained in the lease or

leases so surrendered at the making thereof respect.

ively, or otherwise as the said courts shall respect

ively direct. (See 29 Geo. II. c. 31, s. 1.)

Sec 13 enacts, that where any person, being lu

natic, shall become entitled to any lease or leases,

it shall be lawful for the committee of the estate of

such person to apply to the Lord Chancellor of

Great Britain, by petition, or motion in a summary

way; and, by the order of the said Lord Chan

cellor, such committee shall and may he enabled,

from time to time, by deed or deeds, in the place

of such lunatic, to surrender such lease or leases,

and accept and take, in the name and for the benefit

of such lunatic, one or more new lease or leases of

the premises comprised in such lease or leases, for

such number of lives, or for such term of years, ab

solute or determinable as aforesaid, as was or were

mentioned or contained in the lease or leases so sur

rendered at the making thereof respectively, or

otherwise, as the said lord chancellor shall direct.

Sec. 14 enacts, that every sum of money paid by

any guardian, trustee, or committee, as a fine for

the renewal of any such lease, and all reasonable

charges incident thereto, shall be paid out of the

estate or effects of the infant or lunatic for whose

benefit the lease shall be renewed, or shall be a

charge upon the leasehold premises, together with

interest for the same, as the said Lord Chancellor

shall direct; and as to leases to be made upon sur

renders by ſemes covert, unless the fine of such lease

and the reasonable charges shall be otherwise paid

the same, together with interest, shall be a charge

upon such leasehold premises, for the benefit of the

person who shall advance the same. (See 29 Geo.

II. c. 31, s. 2.)

Sec. 15 enacts, that every lease to be renewed as

aforesaid, shall be to the same uses and trusts as

the lease to be from time to time surrendered, as

aforesaid, would have been subject to, in case such

surrender had not been made. (See 29 Geo. II.

c. 31, s. 3.)

Sec. 16 enacts, that where any person, being an

infant, or a feme covert, might, in pursuance of any

covenant or agreement, if not under disability, be

compelled to renew any lease, it shall be lawful to

and for such infant, or his guardian in the name of

such infant, or such feme covert, by the direction of

the court of Chancery, to be signified by an order to

be made in a summary way upon the petition of such

infant or his guardian, or of such feme covert, or of

any person entitled to such renewal, from time to

time to accept of a surrender of such lease, and to
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make a new lease of the premises comprised in such

lease, for and during such number of lives, or for

such term or terms determinable upon such inumber

of lives, or for such term or terms of years absolute,

as was or were mentioned in the lease so surren

dered at the making thereof, or otherwise, as the

court by such order shall direct. (See 11 Geo.III.

c. 23, s. 1.)

Sec.17enacts,that where any person,being an infant,

shall be seized or possessed ofany land in fee or in tail,

or any leasehold land for an absolute interest, and it

shall appear to the court of Chancery to be for the be

nefit ofsuch person that a lease orunderlease should be

made of such estates for terms of years, for encourag

ing the erection of buildings thereon, or for repairing

buildings actually being thereon, or the working of

mines, or otherwise improving the same, or for farm

ing or other purposes, it shall be lawful for such in

fant, or his guardian in the name of such infant, by

the direction of the court of Chancery, to be sigui

fied by an order to be made in a summary way upon

the petition of such infant or his guardian, to make

such lease of the land of such persons respectively,

according to his or her interest therein respectively,

and to the nature of the tenure of such estates

respectively, for such term or terms of years, and

subject to such rents and covenants as the said court

of Chancery shall direct; but in no such case shall

any fine or premium be taken, and in every such

case the best rent that can be obtained, regard being

had to the nature of the lease, shall be reserved upon

such lease; and the leases, and covenants and pro

visions therein, shall be settled and approved of by

a master of the said court, and a counterpart of every

such lease shall be executed by the lessee or lessees

therein to be named, and such counterparts shall be

deposited for safe custody in the master's office until

such infant shall attain twenty-one, but with liberty

to proper parties to have the use thereof, if required,

in the meantime, for the purpose of enforcing any

of the covenants therein contained ; provided that

| no lease be made of the capital mansion-house and

the park and grounds respectively held therewith

for any period exceeding the minority of any such

infant.

Sec. 18 enacts, that where any person, who,

in pursuance of any covenant or agreement in wri

ting, might, if within the jurisdiction of the court of

Chancery, be compelled to execute any lease by

way of renewal, shall not be within the jurisdiction

of the said court, it shall be lawful for the said court

by an order to be made upon the petition of any

person, or any of the persons entitled to such re

newal, (whether such person be or be not under any

disability,) to direct such person as the said court

shall think proper to appoint for that purpose, to

accept a surrender of the subsisting lease, and make

a new lease in the name of the person who ought to

have renewed the same ; but, in every such case, it

shall be in the discretion of the said court of Chan

cery to direct a bill to be filed to establish the right

of the party seeking the renewal.

Sec. 19 enacts, that where any person, being luna

tic, has a right, or in pursuance of any covenant or

agreement, might, if not under disability, be com:

pelled to renew any lease, it shall be lawful to and

for the committee of the estate of such lunatic, in the

name of such lunatic, by the direction of the Lord

Chancellor, to be signified by an order, to be made

in a summary way, upon the petition of such com

mittee, or of any person entitled to such renewal,

from time to time to accept of a surrender of such

lease, and to make to any person a new lease of the

premises comprised in such lease, to be surrendered

by virtue of this Act, for and during such number of
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lives, or for such term or terms of years determinable

upon such number of lives, or for such term or

terms of years absolute, as were mentioned or con

tained in such lease so surrendered at the making

thereof, or otherwise, as the Lord Chancellor, in

trusted as aforesaid, by such order shall direct; and

this provision shall extend as well to cases where

the lunatic shall not be compellable to renew, but

it shall be for his benefit to do so, as to cases where

a renewal might be effectually enforced against the

lunatic if of sound mind.

Sec. 20 enacts, that no renewed lease shall be

executed by virtue of this Act, in pursuance of any

covenant or agreement, unless the fine be first paid,

and the counterparts of every renewed lease to be

executed by virtue of this Act shall be duly executed

by the lessee.

Sec. 21 enacts, that all fines which shall be paid

on account of the renewal of any lease, after a de

duction of all necessary expenses, shall be paid, if

such renewal shall be made by or in the name of an

infant, to his guardian, and be applied and disposed

of for the benefit of such infant, in such manner as

the said court shall direct; if such renewal shall be

made by a feine covert, to such person or in such

manner as the court shall direct for her benefit; if

such renewal shall be made in the name of any

person out of jurisdiction as aforesaid, to such per

son or in such manner, or into the court of Chancery

to such account, and to be applied as the said court

shall direct; and if such renewal shall be made in

the name of a lunatic, to the committee of the estate

of such lunatic, and be applied and disposed of for

the benefit of such lunatic, in such manner as the

Lord Chancellor, intrusted as aforesaid, shall direct;

but upon the death of such lunatic, all such fines

shall, as between the representatives of the real and

personal estate of such lunatic, be considered as

real estate, unless such lunatic shall be tenant for

life only, and then the same shall be considered as

personal estate. (See 11 Geo. III. c. 20, s. 3.)

Sec. 22 continues the Irish Act, 11 Anne, c. 3,

unaltered. . -

Sec. 23 enacts, that where any person, being

lunatic, shall be seised or possessed of any land,

with power of granting leases and taking fines, re

serving small rents on such leases, for one, two, or

three lives in possession or reversion, or for some

number of years determinable upon lives, or for

any term of years absolutely, such power of leasing

may be executed by the committee of the estate of

such person, under the direction and order of the

lord chancellor. (See 43 Geo. III. c. 75, s. 3.)

Sec. 24 enacts, that where any person, being

a lunatic, is or shall be seised or possessed of or

entitled to any land in fee or in tail, or to any

leasehold land for an absolute interest, and it shall

appear to the lord chancellor to be for the benefit of

such person that a lease or under-lease should be

made of such estates for terms of years, for encou

raging the erection of buildings therein, or for

repairing buildings actually being thereon, or other

wise improving the same, or for farming or other

purposes, it shall be lawful for the lord chancellor

to order and direct the committee of the estate of

such lunatic to make such lease. (See 43 Geo. III.

c. 75, s. 4.)

By sec. 25, so much of 1 Geo. I. c. 10, s. 9,

as enacts that agreements of guardians shall bind

infants, is repealed, and the next section substituted
in its stead.

Sec. 26 enacts, that the guardian of any infant,

with the approbation of the court of Chancery, to

be signified by an order to be made on the petition

of such guardian in a summary way, may enter into
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any agreement on behalf of such infant which such

guardian might have entered into by virtue of the

said last-recited Act, as if the same had not been

repealed; and the committee of the estate of any

lunatic, with the approbation of the lord chancellor,

intrusted as aforesaid, to be signified by an order to

be made on the petition of such committee in a sum

mary way, may enter into any agreement for or on

the behalf of such lunatic which the guardian of an

infant might have entered into on the behalf of such

infant by virtue of the said last-recited Act, if the

saune had not been repealed.

Sec. 27 enacts, that when any person who shall

have contracted to sell, mortgage, let, exchange, or

otherwise dispose of any land, shall afterwards

become lunatic, and a specific performance of such

contract shall have been decreed by the court of

Chancery, either before or after such lunacy, it shall

be lawful for the committee of the estate of such

lunatic, in the place of such lunatic, by the direc

tion of the lord chancellor, to be signified by an

order to be made on the petition of the plaintiff or

any of the plaintiffs in such suit, to convey such

land, in pursuance of such decree, to such person

and in such manner as the said lord chancellor,

intrusted as aforesaid, shall direct; and the purchase

money, or so much thereof as remains unpaid, shall

be paid to the committee of such lunatic.

Sec. 28 enacts, that it shall be lawful for the lord

chancellor to order any land, of which any lunatic

shall be seised or possessed, to be sold or mortgaged

for the purpose of raising money for payment of the

debts of such lunatic, the discharge of any incum

brances on his estates, the costs of applying for and

obtaining the commission of lunacy and in opposi

tion thereto, and the costs of such sales and mort

gages, or for any of such purposes as aforesaid, as

such lord chancellor shall direct; and that the monies

arising from any such sale or mortgage, may be ap

plied in payment of the debts of such lunatic, the dis

charge of any incumbrances on his estates, the costs

of applying for and obtaining the commission of

lunacy and in opposition thereto, and the costs of

such sales and mortgages, in such manner as the

said lord chancellor shall direct; and to direct the

committee of the estate of such person to execute,

in the place of such person respectively, convey

ances of the estates so to be sold, mortgaged, incum

bered, or disposed of, and to do all such acts as

shall be necessary to effectuate the same, in such

manner as such lord chancellor, intrusted as afore

said, shall direct. (See 43 Geo. III. c. 75, s. 1,

and 9 Geo. IV. c. 78, s. 1.)

Sec. 29 enacts, that on any sale or mortgage, the

person whose estate shall be sold or mortgaged, and

his or her heirs, executors, administrators, and

assigns, shall have the like interest in the surplus

which shall remain, after answering the purposes

aforesaid, of the money raised by such sale or mort

gage, as he, she, or they would have had in the

estate, if no such sale or mortgage had been made;

and such monies shall be of the same nature and

character as the estate so sold or mortgaged, and it

shall be lawful for the said lord chancellor to make

such orders, and to direct such acts and deeds to be

done and executed, as shall be necessary for carry

ing the aforesaid objects into effect, and for the due

application of such surplus monies. (See 9 Geo.

IV. c. 78, s. 2, and 43 Geo. III. c. 75, s. 2.)

Sec. 30 enacts, that nothing in this Act contained

shall extend to subject any part of the estates of any

lunatic, to the debts or demands of his creditors,

otherwise than as the same are now subject and

liable by due course of law, but only to authorise

the lord chancellor to make order in such cases
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as are herein before mentioned, when the same shall

be deemed just and reasonable, or for the benefit or

advantage of such lunatic. (See 43 Geo. III. c.

75, s. 6.)

Sec. 31 enacts, that every surrender and lease,

agreement, conveyance, mortgage. or other disposi

tion respectively, granted and accepted, executed

and made, by virtue of this Act, shall be and be

deemed as valid to all intents and purposes as if the

person by whom, or in whose place, or on whose

behalf, the same respectively shall be granted or

accepted, executed and made, had been of full age,

unmarried, or of same mind, and had granted, ac

cepted, made, and executed the same; and every

such surrender and lease respectively made and ac

cepted by or on the behalf of a feme covert shall be

valid, without any fine being levied by her.

Sec. 32 enacts, that it shall be lawful for the

court of Chancery, by an order to be made on the

petition of the guardian of any infant in whose

name any stock shall be standing, and who shall be

beneficially entitled thereto, or if there shall be no

guardian, by an order to be made in any cause de

pending iu the said court, to direct all or any part

of the dividends due or to become due in respect of

such stock, or any such sum of money, to be paid

to any guardian of such infant, or to any other

person, according to the discretion of such court,

for the maintenance and education of such inſant,

such guardian or other person to whom such pay

ment shall be directed to be made being named in

the order directing such payment. (See 6 Geo.

IV. c. 74, s. 12.)

Sec. 33 enacts, that where any stock shall be

standing in the name of any lunatic, who shall be

beneficially entitled thereto, or shall be standing in

the name of any committee of the estate of a luna

tic, in trust for or as part of his property, and such

committee shall have died intestate, or shall himself

become lunatic, or shall be out of the jurisdiction of,

or not amenable to the process of the court of Chan

cery, or it shall be uncertain whether such com.

mittee be living or dead, or such committee shall

neglect or refuse to transfer such stock, and to

receive and pay over the dividends thereof, to a

new committee, or as he shall direct, for the space

of fourteen days next after a request in writing for

that purpose shall have been made by any new com

mittee, it shall be lawful for the lord chancellor,

upon the petition of the committee of the estates of

the person being lunatic, or of the person reported

by the master to whom the natter is referred as a

proper person to be such committee, although such

report shall not have been confirmed, to direct such

person as such lord chancellor shall think proper to

appoint for that purpose to transfer such stock to or

into the name of any new committee or in the name

of the accountant-general of the said court, or other

wise, and also to receive and pay over the dividends

thereof, or such sum or sums of money, in such

manner as such lord chancellor shall think proper.

(See 6 Geo. IV. c. 74, s. 13.)

Sec. 34 enacts, that where any stock shall be

standing in the name of any person residing out of

England, it shall be lawful for the lord chancellor,

upon petition, and proof being made to his or their

satisfaction that such person has been declared

lunatic, to direct any person whom such lord chan

cellor shall think proper to appoint for that purpose

to transfer such stock, into the name of any curator

or otherwise, and also to receive and pay over the

dividends thereof, as such lord chancellor shall

think fit. (See 6 Geo. IV. c. 74, s. 14.)

Sec. 35 enacts, that the court of Chancery may

order the costs of the petitions, conveyances, and

Lord Tenterden's Judgment and Execution Bill.

transfers to be made in pursuance of this Act, or

any of them, to be paid out of the lands or stock or

the rents or dividends in respect of which the same

respectively shall be made. (See 6 Geo. IV. c.

74, s. 17.)

Sec. 36 enacts, that the powers given by this Act

to the court of Chancery in England shall extend to

all land and stock within any of the dominions,

plantations, and colonies belonging to his majesty,

except Scotland, and sec. 39 gives similar powers

to the lord chancellor.

Sec. 37 gives the same powers as are given to the

court of Chancery to the court of Exchequer.

Sec. 38 enacts, that the powers given by this Act

to the courts of Chancery and Exchequer in

England shall be exercised in like manner by the

courts of Chancery and Exchequer in Ireland, with

respect to land and stock in Ireland, and sec. 40

gives similar powers to the lord chancellor of
Ireland.

Sec. 41 commissions under the great seal of Great

Britain are to be transmitted and entered of record in

Ireland, and acted on there, and vice versa. (See

9 Geo. IV. c. 78.)

Sec. 42 gives the powers given to the lord chan

cellor to extend to the lord keeper and com

missioners.

Sec. 43 enacts, that in all cases in which orders

shall be made in pursuance of this Act for the

transfer of stock, the person to be named in such

order for making such transfer shall be some officer

of such company or society in whose books such

transfer shall be made; and where such transfer

shall be directed to be made in books kept by the

governor and company of the Bank of England,

such officer shall be the secretary or deputy secre

tary, or accountant general or deputy accountant

general, for the time being of the said governor and

company. (See 6 Geo. IV. c. 74.)

Sec. 44 gives an indemnity to the Bank and

other companies.

LORD TENTERDEN'S JUDGMENT

AND EXECUTION BILL.

To the Editor of the Legal Observer.

Mr. Editor, Your correspondent, “A Prac

tical Man,” in your number of Saturday last,

has made some judicious remarks on the

bills lately introduced into parliament by Lord

Tenterden, relating to “Arbitration,” and the

examination of “Witnesses,”(a) but I cannot

at all coincide with the view he takes of the

“Judgment and Execution Bill.” If a ques

tion can be raised as to the comparative

advantages to be derived from these Bills, I

do not hesitate to say, that the latter (as it

now stands, and without any modification,)

will be most serviceable, since it will do

away with the gross absurdity which exists

under the present practice, that, a plaintiff

can sometimes enforce his execution in four

days from the time he has obtained a verdict ;

while, should he have been unfortunate enough

to have obtained that verdict in August, he

will have to wait as many months before he

can derive any benefit from it. . Your corres

pondent says, “Where a defendant conscien

tiously believes he has a righteous defence,

what will be his situation if a verdict contrary

(a) Page 89.
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to his expectation be found against him?” and

that “ not expecting a verdict against him, a

defendant will not, and cannot be prepared to

paw the amount.” In answer to this, I con

ceive it only necessary to observe, that the

commencement of the action is, or ought to

be, a sufficient intimation to a defendant, that

a verdict may, (considering the proverbial

uncertainty of the law,) however good his de

fence, be given against him, and that, there

fore, he will always have a month or six weeks,

and frequently three months, to prepare

himself !. that possible contingency.

The argument of your correspondent would

lead us to believe, that the “ distress and

misery, and “dreadful consequences,” appre

hended by him, must have been frequently

felt by defendants under the existing practice,

and yet I think I may fearlessly aver that

such has not been the case; the inconvenience

and loss in consequence of the delay, has been

felt (as stated in the preamble of the Bill,) by

the unfortunate plaintiffs.

The proposed Bill, in its present form will.

I verily believe, be the means of “bringing

to book” many an unprincipled defendant,

and cannot, by possibility, injure or incon

venience an honest one.

I am, sir,

Your obedient servant,

Dec. 13, 1830. A CITY PRActition eR.

OLD LOCAL COURTS.

In legislative innovations, it is important to

ascertain with accuracy the state of things pre

viously existing, so that either the new institu.

tions may be adapted to co-operate with the

old ones, or that the ground may be cleared

for the former by the abolition of the latter.

With reference to the proposed local courts, it

should be recollected that the country is already

covered with courts of local jurisdiction.

These must, of course, be abolished before the

new ones come into operation. There is no

place for the latter until the former are cleared

away. The number and variety of these

courts, the antiquity of many of them, the

important private as well as public interests

connected with some of them—all conspire, at

the present time, to elevate them into import

ance. It may be presumed, therefore, that a

brief sketch of their history, nature, and au

thority, will not be uninteresting.

In former times, the great court for civil

business was the County, court, held once

every four weeks. Here the sheriff presided;

but the suitors of the court, as they were

called—that is, the freemen or landholders of

the county, were the judges, and the sheriff

was to execute the judgment, assisted, if need

were, by the bishop (a). -

At this day the County court is still a court

incident to the jurisdiction of the sheriff. It is

not a court of Record, but may hold pleas of

debt ori damages, under the value of forty

(a) 1 Reeves' Hist. of English Law, p. 7.

no. VIII.
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shillings. It may also hold plea of many real

actions, and of all personal actions, to any

amount, by virtue of a writ of justicies, which

empowers the sheriff to do the same justice in

his County court, as might otherwise be had at

Westminster. The freeholders of the county

are the jurors and real judges, and the sheriff is

the presiding and ministerial officer. By 2

Edw. VI. c. 25, no County court shall be

adjourned longer than one month, consisting of

twenty-eight days. Mr. Reeves, in his History

of the Common Law (b), observes that in the

County court were holden pleas upon writs of

justicies, as de servitiis et consuetudinibus, of

debt, and an infinity of other causes; among

which were suits de verito namio, and pleas de

nativis, unless it became an issue, whether free

or not, and then the inquiry stood over until

the coming of the king’s justices; the question

of a man's liberty being thought of too high

consideration to be intrusted to an inferior

jurisdiction.

The HUNDRED court is held for the inha

bitants of a particular hundred, or wapentake,

as it is called in the northern counties, in the

same manner as the County court is held for

the inhabitants of the county. The freeholders

are here also the judges, and the steward is the

presiding officer or registrar. It is not a court

of Record, but resembles the County court in

all points, except that its jurisdiction cannot be

enlarged by the special writ of justicies. This

court is said, by Sir Edward Coke (c), to have

been derived out of the County court, for the

ease of the people, that they might have justice

done to them at their own doors, without much

charge or loss of time; but, says Blackstone

(d), its institution was probably coeval with that

of hundreds themselves, which were introduced,

though not invented, by ALFRED THE GREAT,

being derived from the polity of the ancient

Germans; in describing whose manners, Tacitus

says, each village is divided into hundreds,

and are so called by their inhabitants; and that

which first was a mere number, has now

become both a name and an honour. Henry

III. ordained, that the Hundred court should

be held once every three weeks. -

The Court-B.A.Ron is a court incident to

every manor in the kingdom, to be holden by

the steward within the manor once every three

weeks, according to clause 18 H. III. in dorso.

M. 10. Courts-baron are of two kinds; one a

customary court, appertaining entirely to copy

holders: the other a court of§. Law, and

according to Blackstone, it is the court of the

“barons,” by which name the freeholders

were sometimes anciently called, because it is

held before the freeholders, who owe suit and

service to the manor, the steward being the

registrar rather than the judge. But Mr.

Christian observes, that the more obvious

explanation of the Court-baron is, that it was

the court of the baron, or lord of the manor,

to which his freeholders owed suit and service.

(b) Vol. i. p. 317. (c) 2 Inst. 71.

(d) 3 Comm, 34,
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There cannot be a manor without a Court

baron. The court is composed of the lords’

tenants, who are the pares, or equals of each

other, and are bound by their feudal tenure to

assist their lord in the dispensation of domestic

justice. Its most important business is to

determine, by writ of right, all controversies

relating to the right of lands within the manor.

It may also hold pleas of any personal actions,

of debt on bond, detinue of goods, trespass on

the case, trespass without vi et armis, or the

like, where the debt or damages do not amount

to forty shillings (e). If the court hold plea of

Conninonº above forty shillings, it is not

properly a Court-baron, but a court of Record

by prescription, which presumes a grant. It is

believed there are many of these prescriptive

courts, although most of them have fallen into

disuse.

In 1 Reeves, 317, it is said, real actions

might be commenced in the court of the lord

of whom the demandant claimed to hold his

land; from whence they might be transferred,

upon failure of justice, to the Sheriff's court,

and from thence to the superior one; but if such

suit was not removed, it might be determined

in the Court-baron.

It will hence be deduced, that these three

descriptions of courts are founded upon the

common or general law of the land. But there

are at least three other species of local courts

which have their origin in prescription, or

immemorial usage, charters, or Acts of Parlia

ment, and which are pretty numerously planted

throughout the country.

FRANchise or Liberty Courts.—Liberty

and franchise are synonymous terms: their

definition is a royal privilege, or branch of the

king's prerogative, subsisting in the hands of a

subject. Being, therefore, derived from the

crown, they must arise from the king's grant, or

may be held by prescription, which supposes a

grant to have been made, but lost. The nature,

extent, and jurisdiction of franchisesare various.

They may be vested in either natural persons,

or in bodies politic; in one man, or in many.

It is a franchise to have a court of one's own,

or liberty of holding Pleas and trying causes—

to have cognizance of Pleas, which is a still

greater liberty, being an exclusive right, so

that no other court shall try causes arising

within that jurisdiction—to have a bailiwick, or

liberty exempt from the sheriff of the county,

wherein the grantee, or lord of the franchise

only, and his officer, are to execute legal pro

cess.(f) To give the superior courts jurisdic

tion within such liberties, and to authorise the

sheriff to enter and execute process there, the

writ of non omittas was devised.

The charters granting these liberty or fran

chise courts, emanated from the grace and

favor of various sovereigns. The words soc

and sac, were employed in early times by the

Anglo-Saxon, and Anglo-Norman jurists, to

gonfer the privilege of holding pleas, and these

terms are generally found in the ancient grants.

Whenever they are used, the privilege of hold.

(*) 3 Comm, 33, 34. (f) 2 Comm. Sr, 8.
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ing a court of Pleas is implied. No single

modern words express the sense of soc and sac.

“Soc” imported the power or liberty to minis

ter justice and execute laws; also the precinct

wherein such power was exercised. “Sac”

signified a privilege which the grantee claimed

to have in his court of Pleas in causes of tres

pass, of imposing fines and amercements. A

numerous class of civil common law courts

were thus established, and many of them exist

at this day. The freeholders and pares within

the liberty are the jurors, or rather judges in

these courts, and the seneschal or steward is

the registrar and presiding officer.

It is well known that almost every city,

Borough, and old town in England, possesses

its court of civil judicature, either by express

charter or immemorial usage. But these, as

well as the courts we have just mentioned, have

in a great measure been thrown into the shadow

of darkness by the courts of Westminster Hall,

which have for centuries had a concurrent

jurisdiction with the local courts, and have

gradually withdrawn the business from them.

Some of the courts we have mentioned are

courts of record, and others not. A court of

record is that court which has power to hold

pleas according to the course of the common

law of real, personal, and mixed actions,

where the debt or damage is forty shillings, or

above. A court, not of record, is one which

cannot hold plea of debt or damage exceeding

forty shillings, or where the proceedings are

not according to the course of the common

law, nor inrolled.

Another class of local courts has sprung up

in modern times, called Courts of CoN

science. They have been established by

local Acts of Parliament, and amount to about

250 in number. They are said to be exceed

ingly unpopular. They do not, generally, try

causes by jury, nor proceed according to the

course of the common law, which circum

stances are at variance with our national pre

dilections.

We trust it will not be considered that we

have dwelt too long upon this subject. It is of

importance to examine existing institutions

before new and untried ones are founded. A

short history and description of the origin, con

stitution, practice, and efficiency, of all the

local courts in England would be useful at the

present moment, in connexion with the Bill

before Parliament. It would also throw light

upon the subject, to have returns made to the

House of Commons, describing the nature and

constitution of all the inferior local courts

throughout England, with their jurisdiction,

principles, plactice, number of causes annually

tried, names and rank of presiding officers,

fees, &c. &c.

These courts, it will be observed, with the

exception of one class, have almost universally

fallen into disuse. The modern statutory

courts, commonly called Courts of Conscience,

indeed find business, and, afford the poor an

opportunity of inflicting upon each other, in

many cases, petty annoyance—in some, serious

suffering. But all business has forsaken the
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ancient local courts, and it is not unnatural to

ask why : There is but one answer—suitors

have preferred that their claims should be de

cided in the superior courts, Nor can we

feel surprise that they should be anxious to

have the judgment of men, elevated to the

bench, for their legal learning—men, whose

high rank, and publicity of station, impose on

them the necessity of patience, temperance,

and impartiality, and whose experience at once

qualifies them to determine aright, and com

mands that confidence which can never be felt

in the decisions of an inferior functionary.

Would the proposed new courts produce a

change of public opinion upon this point Is

it reasonable to expect that the people in ge

neral will resort to them : Let us remember

the old illustration: “One man can lead a

horse to the water,-but how many does it re

quire to make him drink?”

GENERAL REGISTRY OF DEEDS.

“Batirest beau, mais detruire est sublime.”

Mr. Editor.—Amongst the 164 conundrums

lately addressed by the commissioners to all mem

bers of the profession, called “Questions on Regis

tration,” are the following:

The first is thus expressed:—“Is it possible, in

the present state of the law, to be certain that a

title is safe?” and upon the implied assumption of

a negative answer, the whole hypothesis of regis

tration is founded.
-

Now, these same learned Thebans, in the full ca

reer of their theory, never once adverted to the fact

of their having themselves answered their first query

by the terms of the forty-first, by which they ask

“Are not safe titles often rendered unmarketable by

the loss of deeds, or the inability to produce them?"

thus recognizing the fact of some titles being safe.

It is to be lamented, that persons armed with the

full power of a royal commission should, instead of

a temperate suggestion of the correction of a few

practical grievances, have wasted their time, and the

public money, in the construction of an absurd and

impracticable scheme of a public registry, the endea

vour to establish which would, in the first instance,

be attended with incalculable expense, hazard, and

inconvenience to land owners, with the additional

certainty of ultimate failure, arising from the infinite

complications and subdivisions of interest in our

artificial state of society.

Wedded, as these conveyancing gentlemen are,

in their professional capacities, to precedent, they

can find none for this plan of compulsory registra

tion in any of the civilized states of the world, anci

ent or modern; not in the Greek or Roman codes,

nor in those of France, Holland, or Italy; but they

may have found it in the Archduchy of Austria, and

in Norway, and possibly if they went thither in
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search of it, they might find it in Iceland. Thus

the simple machinery of those primitive people,

with whom hereditary succession and occasional

partitions constitute the whole dealing in land, is

to be adapted to all the varied circumstances of real

property in England,-to lettings by the foot for

building leases, to improved ground rents, to split

ting freeholds for votes, and to all the capricious

dispositions, by deed or will, which it has been at

once our boast and our privilege to be enabled to

make, without subjecting such dispositions to the

tribunal of public curiosity at the expense of one

shilling; for it is a fact, although not generally

known, that a will of land alone need not be either

proved or registered.

If the commissioners had not answered their own

question as to the safety of existing titles, I could

take upon myself to affirm, upon an extensive prac

tice of upwards of thirty years, in communication

with all parts of England and Wales, that I have

never known one single instance of a bona fide

holder or purchaser of land being evicted from his

possession, or compelled to make a sacrifice to retain

it. That frauds have been practised, and specula

tions made in doubtful titles, is a certain fact, al

though of rare occurrence, and limited operation,

while no system can always protect against the con

sequences of fraud or forgery.

It behoves, therefore, the nobility and landed

proprietors of England, to protect themselves against

a measure which will render them either the slaves

of form, or the victims of the want of it; and, in the

former case, disclose every family arrangement, ari

sing from the vice or imbecility of any member of it;

or, in the latter, invalidate the suitable provision

intended for such person.

To insist on the present general insecurity of title

is quite as absurd as was the philosopher who de

nied motion, and was answered by his opponent

rising and walking. The great bulk of landed pro

perty is honestly and securely held by all classes,

from the peer to the yeoman ; whose titles, in many

large districts, are so perfectly well known to the

resident lawyers, as frequently to pass current with

out the formality of an abstract.

The comparatively small amount of auction duties

returned by reason of purchases abandoned for de

fect of title, proves the rare occurrence of such

defect.

That some unnecessary trouble and expense at

tends the practice, particularly as applies to out

standing terms and limited administrations, is

certainly the case, but might be readily obviated by

a succession of short Acts, applicable to each griev

ance, which Sir E Sugden has to a certain extent

effected, and his sound knowledge of the subject

would enable him to pursue at little or no expense,

instead of incurring the burden of .f. 10,000 per

annum, in salaries to the commissioners and their
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secretaries, and at least as much more in printing

their huge folio volumes of reports.

The common law commission partakes precisely

of the same character, and might be beneficially

superseded by adopting the same course of amend

ment in practice by rules of court, and short Acts of

parliament.

I am, sir,

Your obedient servant,

MILITIA MEA Multiplex.

*...* From the same able correspondent we have

other communications, but can find room at present

only for the above.

*-i-

MINOR CORRESPONDENCE.

We are prevented this week from introducing

to the notice of our readers several letters on

various subjects of importance, and must con

fine ourselves to

ACKNOWLEDGMENTS TO CORRESPONDENTS.

A contribution signed “Fiat Justitia,” on

the Inferior Courts, is entitled to an early in

sertion. We think the whole subject of the

existing petty and district courts should be

fully brought into public notice before any

new establishments of this kind are introduced.

“An Articled Clerk,” on the Local Courts,

deserves the thanks of the profession, and we

shall avail ourselves of his communication,

either in form or substance, at the earliest pe.

riod in our power.

WESTMonasterieNsis shall have insertion,

though we cannot promise it immediately. His

description of a Taxation of Costs is lively and

true, and “pity’tis, ’tis true.”

Homo has allowed us to alter his “Review”

of Mr. Mewburn's pamphlet, and we regret

that we have not been able to do so in time for

this week’s publication, the more especially as

we have inserted a paper on the other side of

the question, and are desirous that each party

should have equal audience. It is remarkable

also that we have received another communi

cation, calling our attention to the same pamph

let, and pronouncing a judgment in its favor.

The contribution of PALUs, a friend from the

Fens, is acceptable, and shall be inserted at

the first opportunity.

The Book, comprising interesting matter

regarding eminent legal characters, we must

peruse before we can notice it. We shall be

enabled, we hope, to give it our attention

at an early period; at present we are not in

possession of a copy, and know not the

publisher.

The Hints of O. S. on the construction of

the Stamp Acts, have been received, and will

be adverted to in an early number.

Minor Correspondence.—Recent Decisions.

The communication of “One, &c.” on re

medies against the hundred, is appropriate to

the present unfortunate period, and we hope to

find room for it in our next.

The cordiality of our brethren in approving

our humble labours, and co-operating in ex

tending their utility, is most gratifying and en

couraging.

The letter of Delta is quite in accordance

with our expectation of his character, and in

due season we shall remember the handsome

manner in which he has come forward. We

count not ingratitude amongst our sins,—when

we do so, “our right hand shall forget its cun

ning.” The Legal Observer will be transmitted

as he directs, not occasionally, but regularly,

and we hope for many years.

It is all very well for some of our corres

pondents to expect that their papers should be

immediately inserted, and we experience the

most acute pain in disappointing them. We

j know from our own feelings, in days gone by,

when we wrote on subjects which appeared to

us of “great pith and moment,” that editors

frequently seem to be governed by caprice, or

to lack enlightenment. We think differently

now, and believe, whilst they are most anxious

to perform their duty, they are willing to pay

the earliest respect to those who labor in their

behalf. We trust our friends will bear with us

a little while, and they will find we are not in

attentive to their suggestions, or unmindful of

the obligations we owe them.

We are asked where Mr. Justice Heath's

“Advice” is to be met with perhaps one of our

readers may assist us in answering º question.

RECENT DECISIONS IN THE

SUPERIOR COURTS.

The decision entitled “Statute of Limitation,”

confirms the determination of the court of

King's Bench, in the case of Tanner v. Smart,

6 B. and C., 603. Previous to the latter case,

there were two discordant nisi prius deci

sions on the subject. In Thomson v. Os

borne, 2 Stark. 98, Lord Ellenborough is

reported to have holden it unnecessary to prove

the defendant’s ability to pay, in order to

take the case out of the statute. In Davies

v. Smith, 4 Esp. 36, Lord Kenyon is reported

to have holden that it was necessary.

An important case will be found under the

title of “ Statute of Frauds.”

The cases entitled “Feme Covert,” are in

accordance with the decisions of the courts in

Partridge v. Clarke, 5 T R, 194, and in

Luden v. Justice, 1 Bing, 344.

The decision in the Common Pleas, under

the head of “Costs,” is well worthy of perusal,

stAtUTE of LIMITATIONs-—con D1tro NAL

PROM is e.

Money had and received,—plea, statute of limita

tions,—replication, promise in writing. The promise

was contained in a letter, by which the defendant
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promised to pay the debt as soon as he was able.

The plaintiff was nonsuited at the trial, on the

ground that there was a conditional promise, and

that the defendant’s ability to pay should have been

proved. The court on motion to set aside the non

suit, held the promise to be conditional, and after

argument discharged the rule. Eden, assignee, v.

Williams, Com. PI. M. T. 1830.

SLANDER-SPECIA I. DAMAGE-VA RIANCE,

Action for Slander. The words were, “he is a

rogue and a swindler.” The declaration alleged

special damage, as occasioned by the uttering of

these words by the defendant. Brier was called to

prove that, in consequence of having heard these

words, he refused to trust the plaintiff. Brier

heard these words from Brice, in whose presence

they had been spoken by the defendant. Brice

gave up the name of the defendant.

Mr. Justice Bosanquet, who tried the cause,

nonsuited the plaintiff, on the ground that, as the

words were not actionable in themselves, but were

alleged to have been uttered by the defendant, and

thereby to have been the cause of special damage,

the plaintiff should have shewn that they were

spoken to Brier either by the defendant or by his

authority. The repetition of them by Brice was the

act of that person, and not of the defendant, and the

latter could not therefore be answerable. A rule

was obtained to set aside the nonsuit, and it was

contended that if an action had been commenced

against Brice, his proof that he had uttered the

words on the credit of the defendant, would have

been a sufficient answer to it, as he would thereby

have given the plaintiff an action against the origi

nal slanderer. The resolution in Lord Northamp

ton's case was cited in support of the argument.

The Court, however, discharged the rule. The

special damage was not proved as laid, for the

words which prevented Brier from trusting the

plaintiff, were uttered by Brice of his own accord,

and not by the authority of Brier. As to the reso

lution in Lord Northampton's case, it had often been

doubted, but might now be considered as overruled

by the decision in M'Pherson v. Daniel.—Warde v.

Weekes, Com. Pl. M. T. 1830.

STATUTE of Fra A U D8.

Assumpsit on a promissory note made by the

defendant, who was administratrix of her husband's

effects. The note was in these terms. “Twelve

months after date I promise to pay Mr. J. Rydout,

or order, the sum of 100l. value, received by my

late husband.” A verdict was taken for the plain

tiff, but leave was reserved by Mr. Baron Bolland,

who tried the cause, to the defendant to move to

have it set aside, and a nonsuit entered, if the court

should be of opinion, that, as this was a promise to

pay the debt of a third person, the consideration

should have been more fully expressed on the face

of the instrument. -

The Court, under the circumstances of the case,

thought the consideration sufficiently expressed.

The defendant was an administratrix, and having on

the face of the note expressed that it was given for

value received, must be taken to have known that

such was the fact. The consideration might have

been forbearance to sue her husband in his lifetime,

or perhaps even forbearance to sue her for a debt

contracted by her husband.

Rule for nonsuit discharged.

M. T. 1830.

Exchequer,
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FEME coverT.

On shewing cause against rule, calling on the

plaintiff to shew cause why the bail-bond should not

be delivered up to be cancelled on filing common

bail, on the ground that the defendant had been

arrested on a promissory note given by her when a

married woman, the following facts appeared:

The defendant had gone to the bankrupt, of whom

the plaintiffs were assignees, and told them that

she was a married woman, but that she was about

to be divorced. She had sometime afterwards gone

again, and producing a piece of parchment, which

she declared to be an Act of Parliament divorcing

her from her husband, and empowering her to marry

a banker in Pall Mall, ordered some clothes for her

wedding... A few days after she gave a promissory
note for the amount, and on this instrument she

was arrested. It was contended, that as she had

represented herself at the time of getting credit to

be unmarried, she must be left to her plea, and

could not be relieved on motion.

In support of the rule it was submitted, that as it

was not negatived by the bankrupt, that he knew

she was a married woman at the time the note was

given, the defendant was entitled to be discharged.

lf the arrest had been for the goods, and not on the

note, it would have been different.

The Court was of opinion, that the defendant

ought not to be discharged on motion, as she had

clearly obtained credit by a fraudulent represen

tation of her circumstances. Rule discharged, with

costs. Littledale, J. Simon and others, assignees of

Rogers, v. Winnington, M. T. 1830.

FEME coverT.

On shewing cause against a rule, calling on the

plaintiff to shew cause why the bail-bond should not

be delivered up to be cancelled on filing common

bail, the defendant being a married woman, it was

sworn by the plaintiff that she never knew the

defendant was a married woman at the time she

contracted the debt for which she was arrested.

On the contrary, as far as the representations of the

defendant could lead her, she had every reason for

believing that she was a widow. For being a

schoolmistress, the defendant had come to her

house, and expressed a wish to send her daughter

to school at the establishment of the former, and in

order to induce her to take the daughter on lower

terms, she stated that she was a widow, and in great

distress.

In support of the rule it was contended, that, as

the plaintiff had not denied her knowledge of the

defendant being a married woman at the time of the

arrest, the latter was entitled to her discharge.

The Court was of opinion, that, as the defendant

had held herself out as a widow, and by that means

had obtained credit from the plaintiff, she was not

entitled to relief in this summary way, but must be

left to her plea of coverture.

Rule discharged.

DEBT PROWEABLE UNDER communission of

BANKRUPT.

Covew ANT. By the deed declared upon, the de

fendant was to become the purchaser of an estate.

Until payment of the purchase money, he was to be

considered as a tenant to the plaintiff at an annual

rent, to the same amount as the interest of the pur

chase money. The plaintiff was to have the same

remedy in enforcing payment of the interest, as a

landlord would have against his tenant by the

ordinary remedy of distress, “to the intent that the

plaintiff might be satisfied the interest.” The de



126 Recent Decisions in

fendant afterwards became a bankrupt, and obtained

his certificate. His assignees refused to fulfil the

contract of purchase, and the defendant also refused

to carry it any further. On being sued in covenant,

the question to be decided was, whether the amount

of principal and interest constituted a debt prove

able under the commission, and therefore, whether

the defendant was discharged by his certificate; or

whether this was to be considered as a lease. If

the latter, it was clear that the defendant had not

complied with the requisites of the Bankrupt Act,

6 Geo. IV. c. 16, s. 75, so as to discharge himself of

the lease.

The court, after argument, were of opinion that it

was a debt proveable under the commission, and not

a lease, and consequently the defendant's certificate

was a good discharge in bar of the action. Lord

Tenterden, C. J. K. B., M. T. 1830.

A WRonG. WithOut A REM EDY.

Sir C. Blount being indebted to plaintiff in the

sum of 300l. in 1800, gave him a warrant of attor

ney to enter up judgment against him for that sum.

The property, in which Sir Charles had a contingent

interest, depending on the appointment of his mo

ther, was afterwards changed by her inte a ſee-sim

ple, and then devised to trustees to sell and invest

the proceeds, three parts out of four of the interest

to be given into the hands of Sir Charles Blount for

his maintenance. The plaintiff filed his bill now

against Sir Charles and the trustees, to recover on

the judgment entered upon the warrant. Sir C.

Blount being resident abroad, and out of the juris

diction of the court, the question arose whether the

suit could proceed, and a decree be made against

the trustees in the absence of the principal de

fendant.

The Master of the Rolls said, Sir C. Blount was

the substantial defendant, and not a mere passive

party. It was not the practice of the court to

make a decree affecting the interests of such a party

in his absence. The court could not acknowledge

the plaintiff’s right, nor even permit it to be proved

until the defendant was brought before the court.

If the plaintiff's right had been acknowledged or

proved, then the court could appoint a receiver.

His honour admitted that this was an unfortunate

case: had Sir C. Blount gone abroad to take him

self out of the jurisdiction of the court, proceedings

might be instituted under the provisions of the Act

of Parliament; but, in the present state of things,

the plaintiff had no remedy, and justice was

defeated. This would be a proper subject for the

interference of the legislature: a provision could be

made for leaving it to the discretion of the court to

appoint a receiver, who, in case the defendant, out

of the jurisdiction of the court, should not appear

within a given time, might be ordered to proceed in

his absence. Among so many contemplated

changes, this would be a simple and proper one.

Though he was much disposed in this case to assist

the plaintiff, he was restrained by the settled prin

ciples of the court, to which it was his duty to

adhere. Brown v. Blount and others. Rolls Court,

M. T. 1830.

BANKRUPTcy.

An application was made to the Lord Chancellor

for an amendment in the name of one of the com

missioners in the direction of the commission. The

commission was issued to commissioners in York

shire, and the name of one of them was misspelt

Billington, instead of Billinton, the true name.

The error in the spelling of the name was not disco

vered till aſter the adjudication of the bankruptcy.

the Superior Courts.

Three ways were pointed out for rectifying the

error,<-one, by ordering new docket papers and a

new commission; a second, by ordering the four

commissioners to proceed, leaving out that commis

sioner whose name was misspelt; and the third, by

having the commission resealed, and a new adjudi

cation ordered. The only case found to apply to

this matter was in re Barber, 2 Glyn and Jameson,

p. 80, in which Lord Eldon ordered the other com

missioners to proceed and make a new adju
dication.

The Lord Chancellor asked which course would be

attended with least expence? This expence ought

to be paid by the party by whose fault the mistake

was committed. Was this the fault of the country
solicitor 3

Counsel could not say who was in fault.

mere accident.

The Lord Chancellor. In all probability it was the

fault of the attorney, and he ought to be made to

pay the expenses. In bespeaking a commission,

the country solicitor sent up the names of the pro

posed commissioners to the office of bankrupts,

where they were copied exactly. Let the commis

sion be resealed, and let there be a new adjudica

tion, but let the question of custs remain till it be

seen who was in fault. M. T. 1830.

It was a

costs.

The court decided, after a rule had been obtained

to review the taxation, that the prothonotary was

right in allowing costs to a plaintiff under the

following circumstances. The defendant was the

lord of a manor, and the plaintiff a farmer. The

defendant's steward insisted on a right of toll, which

the plaintiff resisted: the steward distrained the

plaintiff's sheep, and afterwards invited him to go

and inspect some documents which the steward

stated would fully make out the lord's right to the

toll. The inspection took place. It was attended

with some expense: the plaintiff, not satisfied of the

right, still refused to pay the toll; his sheep were

again distrained, and he brought this action: a

verdict was given in his favour, and in taxing the

costs, the master allowed the expenses of inspecting

the documents. The court discharged the rule for

reviewing the taxation, on the ground that these

costs had been incurred after the first distress, when

the right to make the distress was disputed, and had

been incurred with the view, if possible, of avoiding

the necessity of an action: they had been incurred,

too, at the request of the defendant’s agent; and,

under all these circumstances, might fairly be con

sidered as costs in the cause. Anonymous, C. P.
M. T. 1830.

PRACTICE-COGNovit.

Comyn appeared against a rule, calling on the

plaintiff to shew cause why the judgment signed

against the defendant on his cognovit should not be

set aside for irregularity, on the ground that it was

invalid, from its having been given after a writ had

been sued out. Holden, that it was no irregularity,

as no declaration had been either delivered or filed.

Rule discharged. M. T. 1830.

Affi DAW IT of DEBt.

On a rule calling on the plaintiff to shew cause

why the bail-bond given by the defendant should

not be delivered up to be cancelled on filing

common bail, the objection was to the affidavit

to hold the bail. It was for money paid by the

º
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plaintiff to the use of the defendant’s wife, without

stating that she had any authority from her husband

to procure its payment. Rule absolute, without

costs. Littledale, M. T. 1830.

Joint Act 10 N.

On bailable process against two persons, a de

claration against one only was delivered: proceed

ings were set aside for irregularity, with costs.

Littledale, M. T. 1830.

Ba i I, Bo N. D.

Where a defendant had been arrested on the

19th on process returnable on the 21st, bail was put

in on the 25th, exception entered on the 26th, and

an assignment of the bail-bond taken on the same

day; the court set aside the proceedings on the

bail-bond as irregular. Parke, J., M. T. 1830.

NEW RULES IN THE EXCHEQUER

OF PLEAS.

We are in possession of the new Rules of

Court, to which our attention has been called

by a correspondent, but we somewhat doubt

the necessity of introducing them in our pages,

inasmuch as copies of them may be readily

obtained. We shall, however, consider the

utility of doing so, and probably insert them

prior to the ensuing Term.
-

NOTES OF THE WACATION.

We have this week put our readers in pos

session of Lord WYN Ford's bill for prevent

ing expense and delay in proceedings at law.

The provisions of this bill are well worthy of

consideration. Although some modifications

perhaps may be suggested during its progress in

parliament, we think it will be h many respects

beneficial. - * * *

By one of Lord Tenterden’s bills, it will be

recollected, the courts are to be authorized to

direct the examination of witnesses on inter

rogatories. Lord Wynford proposes to extend

the power to the examination of the parties.

This is an alteration in the law of such serious

magnitude, that the reasons on which it is

founded should be fully discussed. We shall

contribute our share to the discussion by insert.

ing, as early as possible, a paper written ex

pressly on this subject. It was suggested by

one of our correspondents, that the bill for

expediting executions might be productive, in

many instances, of great misery to individuals.

In the present bill, although this evil is not

provided for, there is a provision calculated to

mitigate a similar hardship, by allowing, at the

commencement of an action, a reasonable time

strikingly apparent.”
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for the payment of the amount, not exceeding

three months. If the principle be adopted in

the one case, we do not see any reason for

withholding it in the other. Of course the

indulgence could only be granted on giving

sufficient security.

We think it is evident, that although Lord

Wynford's bill would increase the expense of

an action in its early stages, it would often pre

vent its further progress, and, at all events,

diminish the expense of a trial at law. A large

part of that expense is frequently occasioned

by the necessity of having witnesses in attend

ance to authenticate documents. The plan

proposed is certainly well adapted to save a

considerable part of this expense.

These measures, when brought into opera

tion, would seem to render totally unnecessary

(even if otherwise unobjectionable) the esta

blishment of the proposed Local Courts, and

the improvements thus introduced by the

learned judges, being grafted upon our ancient

system of jurisprudence, will become speedily

adapted to the habits and feelings of the

community; and it is important also to re

mark, that they may be carried into effect

without any increase of expense to the

country.

It is reported that Mr. CAMPBell has

stated, in support of the measure for a Metro

politan Registry of Deeds, “That information

will be obtained in a few minutes, and for ten

shillings, which it now requires several weeks

to discover, at an expense of perhaps 300l. or

400l.” We presume this must be some extreme

case, 2nd it would have been satisfactory to

know the circumstances under which it oc

curred. The ordinary expense, we believe,

varies from 7s. 8d. to 21s.

It is not a little singular with reference to the

presumed advantage to result from the change,

that its proposer contemplates the “improve

ment” will be so gradual, that “he fears a

great part of the existing generation will pass

away before its beneficial effects will become

We observe, also, that

it was stated, that although the Lord Chancellor

approved of the measure, the government had

not determined whether to support or oppose

it; and it was anticipated, that in case of their

opposition it would not succeed.

This is an ill omen for “the mausoleum of

parchments.” It is not probable that govern

ment will sanction a measure of so sweeping a
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nature, unless it be perfectly clear that it

would be beneficial, and that it is not so is

evident from the fact, that after so much has

been said and written on the subject, the

government is yet undecided. Nothing short

of the general voice in its favour, not of the

great landed proprietors, nor of the large capi

talists alone,—but of the people at large, will

justify the adoption of the new system.

The learned gentleman, “whose ambition

it is to improve the law rather than to seek pro

motion, or professional advancement,” has

taken a bolder course than any of his predeces

sors. The Local-Court advocates are humble

and diffident, for they only propose with com

parative caution, that we should make two

experiments, and extend the plan if they should

be successful. But here, with the examples

of registry in Middlesex and Yorkshire, both

of which are described as little better than

nuisances, where several hundred pounds may

be expended in making a search, we are re

quired to believe, that by changing the system

of management, that which is now an enormous

evil, will become highly beneficial.

Practical men, we should submit, would first

reform the existing Registry offices, and when

they were brought into a state capable of con

vincing the public by actual experiment, that

a registry is a blessing, it would then be time

to extend it throughout the country. Until

that experiment has been made, we ques

tion the wisdom of any enlargement of the

system.

MISCELLANEA.

SIR WILLIAM BLACKSTONE,

In the Oxford collection of verses, on the birth of

the prince of Wales, (George the Fourth,) there is

the following elegant compliment to this learned

commentator, on the Laws of England, in a copy of

Latin verses, inscribed to the celebrated Dr. King,

principal of St. Mary Hall, by the Hon. Thomas

Fitzmaurice, brother to the marquis of Lansdowne,

at that time a gentleman commoner at Oxford, and

who was attending Sir William (then Dr.) Black

ston's lectures:

Me spinosa morantur

Sed jucunda simul Juris documenta Britanni

Deflectuntdue alio, nam quis salebrosa locorum

Respuat, atque illo comes ire docente recuset,

Cui Musa, eloquiigrato moderamine, legum,

Enodare dedit laqueos, et pandere jussit

Perplexos aeditus et caeca retexere fila :

European Mag. Sept. 1793.

Miscellanea.

Should the contemplated changes of the law take

place, Blackstone's admirable work will fall into

practical oblivion. It will cease to be useful as an

initiatory work for the legal student, and will be

consulted only by the curious, who desire to learn

what the law once was, and by the general reader

who wishes to peruse a fine specimen of didactic

composition. Some lively observations on the effect

produced on the law in his time, by tampering and

botching, are to be found in the original letter of the

learned commentator, published in the first number

of the Legal Observer.

lo RD chanceLlor king,

Who was a man of honesty and diligence, though

not of very great parts, took for his motto, “Labor

ipse Voluptas.” A friend thus paraphrased it in
werse :

'Tis not the splendor of the place,

The gilded coach, the purse, the mace,

Not all the pompous train of state,

The crowds that at your levee wait,

That make you happy, make you great;

But, whilst mankind you strive to bless

With all the talents you possess;

Whilst the chief pleasure you receive

Comes from the pleasure which you give ;

This takes the heart and conquers spite,

And makes the heavy burden light,

For pleasure rightly understood

Is only labour to be good.

European Mag. August, 1796.

-

6 in W I LLIAM JonES ON SPECIAL PLEADING.

I shall not easily be induced to wish for a change

of our present forms, how intricate soever they may

seem to those who are ignorant of their utility. Our

science of special pleading is an excellent logic, it is

admirably calculated for the purposes of analysing

a cause, of extracting, like the roots of an equation,

the true points in dispute, and referring them, with

all imaginable simplicity, to the court or the jury :

it is reducible to the strictest rules of pure dialectic,

and if it were scientifically taught in our public

seminaries of learning, would fix the attention, give

a habit of reasoning closely, quicken the apprehen

sion, and invigorate the understanding, as effectually

as the famed Peripatetic system, which, how ingeni

ous and subtle soever, is not so honourable, so laud

able, or so profitable, as the science in which Little

ton exhorts his sons to employ their courage and care.

It may unquestionably be perverted to very bad

purposes; but so may the noblest arts, and even

eloquence itself, which many virtuous men have for

that reason decried; there is no fear, however, that

either the contracted fist, as Zeno used to call it, or

the expanded palm, can do any real mischief, while

their blows are directed and restrained by the super

intending power of a court.—Prefatory Discourse

to the Speeches of Isaeus, by Sir William Jones, p. xxv.

The opinion of this able and accomplished man,

on the science of special pleadings, seems to have

differed widely from that of some modern au

thorities.
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SKETCHEs of THE BAR. No. 1.

SIR. JAMES SCARLETT.

ANY striking peculiarity, whether moral or

physical, for which certain individuals be

longing to a class are remarkable, not un

frequently becomes, in process of time, to

be considered as the characteristic of the

whole body. Thus fatness, as well cor

poreal as mental (crassum ingenium), is

undoubtedly the very essence of the ab

stract idea of an alderman. On the other

hand, people have been surprised to find

their conception of a lawyer accurately

embodied in an Egyptian mummy. It

is extremely doubtful whether such an

anomaly as a lean alderman ever existed;

but if any old lady will take the trouble to

attend the sittings of the Court of King's

Bench, in Westminster Hall, she will have

some of her preconceived notions with re

spect to lawyers very much shocked by

the appearance of the late attorney-general.

His clear and ruddy complexion, his good

humoured face shining through the dingy

atmosphere of the court, like the sun dimly

seen through a London fog; the jolly full

‘ness of his person, and the general repose

of his manner, appear, at the first glance,

to indicate but little of that restless and

incessant working of the mind which is

induced by the active exercise of the duties

of his profession, and which usually be

trays itself in the pallid cheek and the

furrowed brow. On a more deliberate in

spection, however, the spirit of the crafty

legist is detected lurking in every feature.

An expression of intelligence and acuteness

is diffused throughout his entire physiog

nomy; but the eye is that which chiefly

rescues him from the appearance of a well

fed citizen, who has occasional attacks of

surfeit, together with a slight tendency to

. its insidious and penetrating

glance, softened down to an expression of

No. IX,

confidential candour when directed to the

jury box, is caviare to the witness, who has

the misfortune to fall under the learned

gentleman's cross-examination.

The great abilities of Sir James Scarlett, -

as an advocate, are universally admitted.

With slight pretensions to eloquence, he

possesses, in a most remarkable degree, the

faculty of ingratiating himself and his cause

with “the twelve men in the box." He -

has evidently not impaired his constitution

and his lungs by declamatory vehemence;

but the colloquial style of oratory appears

to be more adapted to the meridian of a

jury than either the involved periods of
the present Lord Chancellor, or the classic

diction of Mr. Frederick Pollock, the two

great rivals of Sir James on the northern

circuit. A familiar conversational tone and

manner are well calculated to arrest the

attention and the sympathies ofmen ofbusi

ness accustomed to the language of ordinary

life; and when united with a happy facility

of expression, and a clear and lucid arrange

ment of matter, carry it hollow over all the

graces of rhetoric. But it is questionable

whether this tone of friendly communica

tion, however appropriate to a statement

of facts, does not become rather offensive

when applied to the expression of opinions;

and Sir James is in the habit of enun

ciating abstract propositions, as though

he was about to produce witnesses who

could prove them to demonstration. Un

fortunately the tenets of the learned gen

tleman are of a somewhat unpopular cha

racter; and he is accused of not taking

a very comprehensive view of the great

moral and political questions, which occa

sionally present themselves to the notice of

an advocate in the exercise of his profes

sional duties. His genius appears to be

essentially analytical: no one possesses

more ingenuity and skill in grappling with

tangible materials, however complicated;

but, like the Grecian sailor, whose nautical

knowledge is confined to the limited,

P -
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though difficult, navigation among the

-numerous islands of the Archipelago, he is

lost when he gets into the open sea. Sir

James is an admirable coaster; but he

cannot steer by the compass or the stars.

Popular advocates are frequently not

very successful in securing what is called

the ear of the court; but the sun of judi

ºcial grace sheds its most benignant ray on

the subject of the present sketch. This

gentleman's great legal attainments and

experience would of themselves be quite

sufficient to account for the favour which

he enjoys, if it did not sometimes happen

that these same qualities in other indi

viduals do not meet with equal good for

tune. It is easy to perceive that the learned

ex-attorneygeneral knows theprecise point,

beyond which, opposition to the views and

suggestions of their Lordships would be

considered as factious. But his complai

sance to the court is not accompanied with

any undue servility, or with any injury to

the interests of his client; for he possesses

the happy knack of leaving no stone un

turned to carry his point, whilst he appears

at the same time to be deferring to the

opinions of others.

The fame of Sir James Scarlett as a

senator does not correspond with his great

reputation at the bar. His unadorned

style of speaking, so effective in Westmin

ster Hall, is not appreciated in St.Stephen's

Chapel. Neither are the laws which have

been framed and enacted under his auspices,

generally considered as favourable speci

mens of legislation. A perfect legislator,

indeed, must above all things possess that

power of generalisation, which, it has been

already observed, does not by any means

appear to be the distinguishing attribute

of Sir James's mind. As a politician, his

learned predecessor in office would probably

called him ambidextrous. It is related of

a certain eminent counsel, that he happened

on one occasion to mistake the client b

whom he was retained, and addressed the

court on behalf of the wrong party; and

that when he became aware of his error,

he*} made an admirable speech,

in reply to his own arguments. Such

readiness of wit is highly commendable

in the advocate; but it does not appear in

the same favourable light when applied

to ‘politics. It has been the fate of Sir

James Scarlett that whenever he has

diverged from opinions and principles

that he once, professed — which many

have no doubt done from honest conviction

- there has existed extrinsic matter pecu

liarly calculated to sway any but a sternly

upright and honourable mind to the precise

line of conduct which he has adopted.

This may possibly arise from an unfortu

nate combination of circumstances; but the

world is a censorious judge. Heaven for

bid that we should attempt to add a single

shade to this umbrageous side of his cha

racter (to recur again to the phraseology

of his worthy predecessor). This is the mere

reflection of an impression which has been

already stamped on the public mind. We

will add, from our own conviction, that no

one is more perfect than Sir James Scarlett

in all the qualifications of an able lawyer,

or better calculated, from great zeal and

ability, to do justice to his client, and to

conduct to a successful issue the cause

which is intrusted to his advocacy.

SUMMARY OF RECENT STATUTES.

1 Gul. IV. c.39. [Royal Assent, 16th July,

1830.] - -

An Act for making better Provision for the

Disposal of the undisposed Residues of the

Effects of Testators.

The appointment of an executor is, at

common law, a disposition of the whole of

the personal estate of a testator, Wheeler

v. Sheer, Mos. 288., Lawson v. Lawson,

7 B. P. C. 511., and if any residue or sur

plus was undisposed of by the will, it be

longed to the executor. Now this rule of

the courts of common law would doubtless

in many instances interfere with the inten

tions of the testator, and courts of equity

therefore interfered, and declared, that if

it appeared, in any way, on the face of the

will, to be the testator's intention that the

executor should not have the residue bene

ficially, he should be held to be a trustee

for the next of kin of the testator in the

shares mentioned in the Statute of Distri

butions, Southcot v. Watson, 3 Atk. 225.

But this interference of the courts of

equity did not entirely remedy the evil; for

in many instances nothing did appear on

the face of the will which would enable the

equitable rule to be called into operation:

and in the next place, there were great

differences in opinion as to what would

amount to a sufficient manifestation of the

intention of the testator, that the executor

should not have the residue. The cases

were very conflicting and unsatisfactory

(see Roper on Legacies by White); so that,

in many instances, a suit in equity alone

could properly settle a disputed question

as to this point. It is evident, therefore,

that this state of the law demanded some

legislative remedy, and this has been fur

nished to a certain extent by the present

º
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act. It is to be observed that it was a very

considerable time in the House of Com

mons, (three sessions, it is believed,) and

that it underwent very considerable alter

ations before it passed; and it certainl

might have been more satisfactory than it

stands at present. It would, perhaps, have

been better to have enacted that an execu

tor shall be always a trustee for the next

of kin, and not, as is done by the first sec

tion, that the executor shall be a trustee,

“unless it shall appear by the will” that the

executor was intended to take such residue

beneficially, as this, in fact, raises a fresh

doubt as to what will amount to a mani

festation of the testator's intention. The

act is as follows:—

It recites, That whereas testators by their wills

frequently appoint executors, without making

any express disposition of the residue of their

personal estate; and whereas executors so ap

pointed become by law entitled to the whole

residue of such personal estate; and courts of

equity have so far followed the law as to hold

such executors to be entitled to retain such re

sidue for their own use, unless it appears to have

been their testator's intention to exclude them

from the beneficial interest therein, in which

case they are held to be trustees for the person

or persons (if any) who would be entitled to such

estate under the Statute of Distributions, if the

testator has died intestate; and whereas it is de

sirable that the law should be extended in that

respect: it is enacted, That when any person

shall die, after the first day of September next

after the passing of this Act, [September, 1830,

having by his or her will, or any codicil or codi

cils thereto, appointed any person or persons to

be his or her executor or executors, such exe

cutor or executors shall be deemed by courts of

equity to be a trustee or trustees for the person

or persons (if any) who would be entitled to the

estate under the Statute of Distributions, in re

spect of any residue not expressly disposed of,

unless it shall appear by the will, or any codicil

thereto, the person or persons so appointed

executor or executors was or were intended to

take such residue beneficially.

Sect. 2. enacts,That nothing therein contained

shall affect or prejudice any right to which any

executor, if the act had not been passed, would

have been entitled, in cases where there is not

any person who would be entitled to the testa

tor's estate under the Statute of Distributions,

in respect of any residue not expressly dis

posed of.

Sect. 3, enacts, That nothing herein contained

shall extend to that part of the United Kingdom

called Scotland.

THE PROPER QUALIFICATIONS

OF AN ATTORNEY.

IT is, perhaps, impossible to find any pro

fession that demands of its members, an

assemblage of more sound or varied qua
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lities, than that which is requisite to enable

a solicitor in good practice, efficiently, sa

tisfactorily, and with credit to himself, to

discharge the duties of his station. Some

professions, it is true, exacthigherdegreesof

scholastic attainment, and a more intimate

acquaintance with letters, than the attorney

need aspire to ; and others impose a more

protracted and severe application, to the

remote principles, and technical intricacies

by which they are characterised, than that

which the future solicitor is expected to

afford to the deep things of the law. In

him, in fact, it were unreasonable to look

for profound legal science, that being the

precarious purchase of the labours and vigils

of a professional life, the viginti studia

annorum; whilst the accomplished attor

ney is constituted, not by the possession, in

an eminent degree, of any single quality,

but rather by the union of many, and, in

some respects, more genial properties.

These seem to be,–knowledge of his pro

fession, great moral probity, much pru

dence, and a gentlemanly deportment. It

is a very vulgar error, into which some

persons fall, to suppose that the solicitor

ought to be, or is, the mere organ of

communication, or conduit-pipe, between

uninitiated laymen and the sages of the

profession; that it is the duty of such an

one to hear a detail of facts, from farmer A

or merchant B, and forthwith to retail such

statement to counsel C, learned in the

law, for his interpretation. For, amid the

loud and senseless clamour touching the un

certainty of the law, no lawyer need be

told, that the great and leading principles

of every part of our jurisprudence are

plainly settled, and may be comprehended

with ordinary labour; and that a knowledge

of these, as they exist in text books and

reports, and as they are every day exem

plified in practice, is possessed by the great

body of solicitors, and ought to be the

portion of all. Without this attainment,

indeed, what man of common shrewdness

can be closeted with his lawyer sixty

minutes, and not cease to respect him P

A thousand questions of law, resulting from

as many varied relations of mankind, hourly

arise in every part of the country; points,

many of them not quite of an A BC charac

ter, upon which no barrister receives a fee,

and which never come to be mooted in the

Hall. The trespass is being committed—

shall it be repelled or submitted to ? The

contract is on the tapis, the matter is ur

gent— shall it be concluded, and how 2

The debtor has concocted fraud, and

meditates deception, delay is perilous—

what says the law; Such, and infinitely

2
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diversified, are the points that it is ne

cessary for the attorney to decide upon

the spot; and he well knows that a skilful

application of general principles, well un

derstood, in nineteen cases out of twenty

unties the knot, and especially teaches him

when he may doubt with credit, and when

in prudence he ought to suspend decision.

To this degree of legal erudition, great

moral probity must be superadded. So

necessary is this property, that it may be

termed the essential difference of the soli

citor; that quality, the indispensable pos

session of which peculiarly distinguishes

him, if he be what he ought to be. Let

our advocate be fluent and erudite; our

surgeon a diligent observer, of clear head

and firm hand; our physician versed in the

prognostics of distemper and the specifics

of health; and we concern ourselves very

little about the brightness of his honour or

the firmness of his integrity. But our so

licitor, who knows more of our property

than we do ourselves; who suggests or

modifies, upon the faith reposed in his

honour and skill, our family arrangements;

to whose keeping we confide those facts,

to the dissemination of which we feel the

greatest reluctance — at once our trea

surer, our friend, our confidant,— shall his

honesty be matter of indifference? This,

at least, must be a quality above suspicion,

from the very nature of that relation in

which a client stands to his familiar adviser.

But it is very possible that a man, though

both learned and honourable, may, after all,

be a very indifferent attorney; and that for

want of prudence, common sense, or how

ever that very useful quality may be called

which enables its possessor to gather wis

dom from the past, to divine the future,

and thence give wise counsel for the regu

lation of conduct. When a gentleman

confers with his attorney, assuming the law

to be settled, he naturally asks which of

two courses open to him in law he shall

adopt, having regard to the motives and

predilections by which he is actuated. To

reply satisfactorily to enquiries of this na

ture, long experience, or, in its absence,

considerable acquired or native discrimin

ation of character, and acquaintance with

the world, with the general series and suc

cession of events, and the ordinary conse

quences of certain lines of action, are

absolutely necessary, though not so easily

attained. The remaining quality which has

been considered requisite to complete the

character sketched, that of a gentlemanly

deportment, is essential to the solicitor, in

common with all professional men whose

avocations demand personal intercourse

the profession.

with various ranks of society. He who

has, in the space of perhaps a single hour,

to be closeted with a peer and his plough

man, and who is called upon to listen to

each, and to reply so as to be understood

by the one, and so as not to disgust the

other; that man whose duty and interest

dictate that he should make the transaction

of business with him a pleasure, alike to the

sensitive denizen of modish society, and the

homespun tenant of twenty acres, must

have the deportment of a gentleman. If

he have not, he will, in all probability, cringe

and look ridiculous in the presence of the

well-bred, and exhibit himself to the more

unpretending, in the shape of a man of

strange gesture and unintelligible dialect.

Such are the inducements which a solicitor

has to cultivate a polite department, beyond

the ordinary incentives that arise from

his properly recognised rank,- that of a

gentleman; and these seem to be the pro

perties, involving in themselves many sub

ordinate ones, which are essential to the

constitution of an attorney, and which are

exemplified in the characters of the bulk of

DELTA.

THE LAW INSTITUTION.

IN a former number we gave an account

of the origin of this Institution.* We

proceed now to describe its objects and

advantages.

It is the intention of the Committee to

provide

A HALL, to be open at all hours of

the day; but some particular hour to be

fixed as the general time for assembling:

to be furnished with desks, or enclosed

tables, affording similar accommodations to

those in Lloyd's Coffee House; and to be

provided with newspapers and other publi

cations calculated for general reference.

The utility of a place of general resort in the

neighbourhood of the inns of court and public

law offices will be obvious, when it is considered

that almost every attorney has occasion to visit

those places daily, and by means of the Institu

tion he will be enabled at the same time to meet

other attorneys, from distant parts of the town,

with whom he may have business to transact, at

the general hour of meeting, or by special ap

pointment, instead of being obliged, as at pre

sent, to attend them at their own offices, often

at a great distance from his own residence, and

always at an uncertainty of finding them at

home. Moreover, an attorney or solicitor, who

* P. 37.
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may have occasion to attend the court of the

Lord Chancellor or Vice Chancellor in Lincoln's

Inn, or the Master of the Rolls, the sittings of

the Court of King's Bench in Serjeant's Inn, of

the Court of Exchequer in Gray's Inn, or upon

Judges’ summonses, Masters' warrants, appoint

ments before the Masters of the Court of King’s

Bench or Exchequer, or the Prothonotaries of

the Common Pleas, or consultations of Counsel,

or other appointments in the neighbourhood,

may here pass his time both usefully and agree

ably, and without any inconvenience or expense,

until his attendance shall become actually me

cessary, instead of waiting, as at present, in

Court, at the Judges’, Masters’, or Counsel’s

chambers, or at a coffee-house, at great personal

inconvenience and loss of time. In the case,

too, of an attorney having any matter of business

of an unusual or difficult nature to transact, the

institution will afford him the ready means of

obtaining information from members who may

have had business of a similar description. And

here it may be observed generally, that it will

enable members to obtain information and

assistance from others, who may, in any parti

cular matter, be better informed or more expe

rienced than themselves. As the institution

will be composed of gentlemen connected with

all parts of the kingdom, and also of country

attorneys, great facilities will be afforded to the

members for obtaining information on matters

of a provincial or local nature; and country

attorneys, who have occasion to come frequently

to town, will find the institution much more

convenient than a coffee-house for transacting

their business, and it will supply them with

every kind of information relating to the pro

fession.

AN ANTE-Room, for clerks and others, in

which will be kept an account of all public

and private Parliamentary Business, in its

various stages, Appeals in the House of

Lords, the general and daily Cause Papers,

Seal Papers, Lists of Petitions in Causes in

the Courts of Equity, and in Lunacy and

Bankruptcy; the Sittings Papers, Peremp

tory Papers, Special Papers, and Papers of

New Trials in the Courts of Law ; with a

statement every evening of the business

done by each Court during the day, and

of that intended to be proceeded in on the

following day, as far as may be practicable;

with the earliest information of the arrange

ments made by the Judges of the different

Courts, for the despatch of business, either

in court or at chambers, and of all other

matters connected with the profession.

This part of the institution will be found par

ticularly convenient, as it will enable the mem

bers and their clerks to ascertain, in one place,

and at all hours, what business is depending

and about to be proceeded in before the differ

ent courts, without the trouble and inconve

nience of obtaining the information at the

different offices, where alone it can at present

be had, and that only at particular hours.
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A LIBRARY, to contain a complete col

lection of books in the law, and relating to

those branches of literature which may be

considered more particularly connected

with the profession; Votes, Reports, Acts,

Journals, and other proceedings of Parlia

ment; county and local Histories; topo

graphical, genealogical, and other matters

of antiquarian research, &c. &c.

The expense of purchasing those books only

which are necessary to an attorney for constant

use, is considerable, and that of a tolerably

good Law Library, more than the generality of

practitioners can afford, whilst that of a com

prehensive one, particularly if it include Parlia

mentary publications, county histories, antiqui

ties, &c., and to which it is frequently necessary

to refer, is within the reach of a very few.

AN OFFICE of REGisTRy, in which will

be kept accounts and printed particulars of

property intended for sale, or sought to

be purchased; of money ready to be lent

or wanted to be borrowed, on mortgage or

otherwise; of applications for partners, and

for articled, managing, and other clerks;

in short, of every matter that may be

deemed generally useful to the profession.

The ordinary mode of advertising the different

matters intended to be embraced by this braneh

of the Institution is not only very expensive,

but also inadequate to the purpose; for as few

persons see more than one or two newspapers

daily, some from one cause and some from

another, it is necessary, in order to ensure an

advertisement being generally seen, to insert

it in all, or at least in two of the principal

daily papers; but there it is buried in such a

mass of miscellaneous advertisements, that it

passes unobserved, unless the paper is carefully

examined, which is a task very tedious and

troublesome; whereas, under the proposed

arrangement, the information will be confined

to subjects relating exclusively to the profession;

and being concentrated in one office, and classed

under different heads, may be easily referred

to. - - -

A CLUB-RooM, which may afford mem

bers an opportunity of procuring dinners

and refreshments, on the plan of the Uni

versity, Athenaeum, Verulam, and similar

Clubs.

On the utility and convenience of this branch

of the institution no observation is necessary.

A suite of Rooms for private meetings

in bankruptcy, of arbitrators and creditors,

and for all other meetings and purposes in

any way connected with the profession.

This will obviate the inconvenience and

diminish the expense to which the profession

and their clients are at present subject, on

occasion of being obliged to meet at a coffee

house, or some other place equally incompatibl
with other appointments. w

P 3
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FIRE-PRoof Rooms, in thebasementstory,

to be fitted up with closets, shelves, drawers,

and partitions, for the deposit of deeds, &c.

to be let to members of the profession,

either for temporary or permanent pur

poses: each renter having a private key of

his own room or division, to which no other

person shall have access; and all the rooms

being secured by a principal outer door, of

which the librarian, or some other confi

dential person belonging to the institution,

shall have the key.

Many attorneys, for want of an accommoda

tion of this nature at their own offices, are

obliged to run the risk of having title-deeds,

securities,and othervaluable property, destroyed

by fire, or to deposit them, for safe custody, at

a banker's, where they have neither easy access

to them at all times, nor the absolute control

over them, as they ought to have ; both of

these advantages are effectually provided for

and secured by this part of the institution.

LECTUREs on the different branches of

the law, for the instruction of the junior

members of the profession, are also con

templated.

These are described as among the prin

cipal objects and advantages of the institu

tion as at present contemplated, but many

others, it is anticipated, will hereafter né

cessarily flow from it; and, on the whole,

we think it cannot fail to afford numerous

advantages to each individual member, to

confer signal and lasting benefit on the

profession at large, and in an eminent de

gree to promote its honour and respect

ability.

METROPOLITAN GENERAL

REGISTRY.

MR. EDIToR,

Few subjects of vital importance to the

community have met with less opposition,

than the proposals of the Commissioners

for the establishment of a General Registry.

There is hardly an instance of a member

of the profession of any eminence raising

his voice against the principle. Some have

recommended different schemes, and others

have opposed particular heads; but, on the

whole, a degree ofunanimity prevails, which

must be highly satisfactory to the Commis

sioners, and the public at large. On the

policy of the measure I had deemed that

a single dissentient opinion could not now

be found; but it appears that I was mistaken

in the assumption, as an examination of a

pamphlet on the subject, by Mr. Mewburn,

Metropolitan General Registry.

a solicitor in the county of Durham, will

abundantly testify. The author “is fully

prepared to assert and maintain, that the

establishment of a General Registry would

produce an accumulation of evils far more

considerable and extensive, than any that,

by the greatest stretch of invention, can be

said to have resulted from the want of one.”

He has fulfilled his promise of “assertion,”

but failed egregiously in the proof.

The investigation may be opened with

an extract relating to the suppression of

deeds, “which clearly evinces the impolicy

of allowing a possible but very improbable

occurrence to influence the resolves of the

legislature, when the subject shall come

under discussion 1"

“It is very perceptible,” says Mr. Mewburn,

“from the document itself, and from the evi

dence attached to it, that an exaggerated im

portance has been assigned to that, which a

general registry is more particularly intended to

cure. The annual number of transactions con

cerning real property is estimated at 80,000;

but the aggregate instances of the suppression

of deeds, within the collective experience of the

profession, in the course of twenty years’ practice,

do not, in all probability, exceed 1000.”

The question here is not fairly met. That

is assumed as an adverse argument, which

the commissioners, in their report, have

conceded. By contrasting this part of their

report with a foregoing one, it will be seen

that the author of the pamphlet has erred

with his eyes open. -

“A very inadequate estimate will be formed

of the evils of the present system, from merely

considering the cases in which a loss actually

does arise to purchasers or mortgagees, from

titles proving defective in consequence of the

suppression of deeds; it is a consideration of

the greatest importance, and one which presents

the existing evil in the strongest light, that in

all transactions respecting sales and mortgages

of real property, suppression of title is treated

as a risk to be apprehended, and against which

it is the duty of the professional agent, to guard

by every means in his power.”—Report.

That this increase of vigilant exertion is

not the sole objection to matters remaining

as they are is afterwards shown. As the

continuation of the remarks just quoted,

displays the difficulties of making out a

title to real property, under the present

system, strongly, but succinctly, I shall

frame no excuse for transferring it to your

columns.

“In the process of investigation which is in

stituted as to the title, not only every document,

the existence of which in any manner appears,

and which by any possibility may affect the title,

is called for, but various collateral sources of

information, existing generally or in particular

cascs, are resorted to. Enquiries are made from
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the occupiers of the lands, and from persons

who have long dwelt in the neighbourhood;

county and local histories are examined; searches

are instituted for land-tax assessments, awards

under inclosure bills, grants from the crown,

grants of annuities, records of fines and reco

veries, enrolments of deeds, judgments entered

up in the several courts of record, securities

given to the crown, probates of wills, and grants

of administration, and various other species of

documents.”— Report.

The conveyancer cannot be prepared,

with all his circumspection; and even if he

possessed the supernatural activity requi

site, the cost attending the enquiries is

excessive. The consequence is, a general

feeling is entertained of the present inse

curity of title to real property, which, on

that ground, necessarily becomes depre

ciated in value.

I shall now make some remarks on the

subject of Terms. These, it is well known,

according to our present regulation, con

stitute the chief protection of titles, and,

further, occasion a considerable addition to

the expense, delay, and difficulties attend

ing alienation. This important branch of

the question, Mr. Mewburn has prudently

and discreetly kept out of view; for he

knew full well, if he introduced it in all its

bearings and aspects, to the notice of the

“Gentry, Freeholders, and Merchants of

the County of Durham,” his pamphlet

“would,” to use his own words, “ contain

within itself elements that would speedily

have insured the destruction” of his ob

jections. As I have not the same reason

for keeping back this piece of evidence, I

shall lay before your readers the evils at

tendant on terms for years, and show how

a registry will remove them. Here again

I shall borrow from the report, not only as

it contains abundant and excellent inform

ation on the point, but because it is the

volume Mr. Mewburn professes to take

into his consideration; to which, it must

be assumed, he has directed a candid and

impartial attention; and which he ought to

have viewed fairly, as a whole, and not

have taken isolated portions which favoured

the principle he was anxious to establish.

“In every case in which there is an out

standing term, the title to the term must be

shown in the same manner as the title to the

freehold; and where there is more than one

term, the title to each term must be shown; so

that, in fact, as many titles must be shown as

there are outstanding terms: this is one cause

of the great length of abstracts;” and, it is

almost needless to add, of their great expense. . .

“If a term be assigned by the deed by which

the inheritance is conveyed to the purchaser,

the deed is necessarily longer, and the expense

is increased; and if the term be assigned by a
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separate deed, which is generally advisable, the

expense is still greater.” — Report.

In many cases a number of terms are

required to be kept on foot, and these,

too, increase the cost of the assignment.

“Expense, delay, and difficulty frequently

arise in finding the trustees in whom the terms

have been vested, or in tracing their repre

sentatives.”—Report.

These are not imaginary or exaggerated

evils, but are experienced in the daily

practice of men of eminence. It follows,

then, as a natural inference, that the risk

is excessive, and the expense of assign

ments, &c, much greater than can possibly

be incurred under a system of registration.

The enquiry now remains, how will a

registry remove these evils? I answer,

terms are kept on foot, as a protection to

the inheritance, in consequence of the ge

neral dread of deeds being suppres ed

and incumbrances kept back. But when

these can be no longer suppressed (whether

by fraud or accident), and retain any efficacy,

this expensive method of supporting a title,

is rendered unnecessary.

The commissioners are charged, in lan

guage of no little sound, with not having

paid to the interest of owners of property

in the country, and especially of those in

districts which are remote from the capital,

that attention to which they were entitled.

Let the report defend itself.

“As to expense, it may be objected that the

charges to be incurred for registration by per

sons at different distances from the office would

be unequal. We think that provision might be

made for equalising those charges. The post

office might be made the medium of transmis

sion directly to and from the register office; an

average charge, which might be made very mo

derate, might be imposed on registration, out of

which the expense of transmission might be de

frayed by the register office.” – Report.

The next complaint is, that the commis

sioners are “counsel eminent in their call

ing,” as conveyancers, and that they have

guarded against consequences, which, by

reason of their great practice, they had

found to be fraudulent and oppressive; but

against which a person of more confined ex

perience would not have provided. I shall

leave this objection to depend on its own

intrinsic merits. * : . . ."

The argument which, at first sight, ap

pears most cogent, but which, like the rest,

will not bear the test of examination, is the

following; viz. “The report and, the evi

dence in the appendix are applicable to

the existing state of the law in other re

spects distinct from a registry: it has no

reference to what itº become under the

- 4. -
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revision of the commissioners.” Now if

the first “it’” refer to “report and the

evidence in the appendix, and if the

second “it" have “law'” as its antecedent,

we may be able to answer this. One of the

objects to be accomplished by a registry, is,

the facilitating examinations of title, and

although the inconveniences and mischiefs

of present insecurity may be diminished,

by amending the Statute of Limitations,

and by simplifying the modes of assurance

and evidences of title, yet what enact

ments can prevent fraudulent suppression

of deeds, or the consequent apprehension;

and these evils continuing, what can the

commissioners substitute for terms as a

protection ? Besides, what have we to

support and authenticate those titles de

pending solely on evidence of pedigree, (for

it is a lamentable truth, that the present

parish registers are ineffective,) which, even

after a long possession, instead of being the

best and safest, are, by conveyancers, consi

dered themostdangerousandobjectionable?

I come now to the “solid objections” to

which a system of registration is liable.

These are enumerated under the following

heads; viz. “expense, delay, risk, uncer

tainty, and disclosure.” As some of these

necessarily include others, I shall take

such as have been discussed more at length

in the pamphlet; and having already occu

pied a considerable space in the preceding

enquiries, I shall dismiss very shortly, but,

I trust, very sufficiently, what remains,

With regard to the expense, it is impos

sible not to be struck, with the gratuitous

rejection of the scale of charges for regis

tration, suggested by the commissioners,

and the substitution of another, seven times

its amount. As the commissioners appear

to have given the subject a full consider

ation, to have searched out every imaginable

source of information, and to have been

assisted by the talent of their professional

brethren, and the new scale depends on the

unsupported testimony of a single indivi

dual, we may be excused, I think, in pre

erring to continue our faith and trust,

where evidence of the closest and deepest

investigation is shown. And as to the re

muneration proposed for an agent being

inadequate, if the legislature provide offi

cers, which it assuredly will, to act alto

gether in this capacity (who from practice

would acquire great accuracy in searching)

and limit their fees, who can complain 2

“But,” says Mr. Mewburn, “when it is re

collected that the amount of the purchase money,

in a very great proportion of sales of property,

especially in manufacturing towns, does not ex.

ceed 50l., the manifest conclusion, maugre the

3.
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statement of the commissioners, is, that the

costs, even now bearing heavily—too heavily,

indeed—upon small proprietors, would be so

greatly increased as to be not only fraught with

oppression and injustice to those who have to

defray them, but would be so pregnant with in

jury to the general interests of the public, by

interposing a check to the progress of improve

ments, that on these grounds alone, it seems to.

me, the proposed measure ought to be regarded

with the utmost jealousy by our legislators in

both Houses of Parliament.”

On this I will leave the report to speak

for itself:—

“It is only in transactions of very small

amount, that these expenses (of registration and

search) would be at all felt. Such cases are at

present attended with more than usual risk;

because the ordinary modes of investigation and

expedients for protection, which would often

cost more than the value of the property, are

usually omitted. We recommend that in these

transactions the charges for registration, and

for the transmission of the deeds to the office,

be considerably reduced, or entirely relin

quished.”—Report.

From this it is manifestly the policy of the

Commissioners, to protect small purchasers

and mortgagees, byanad valorem regulation.

On the objection on the score of disclo

sure, or “espionage,” I can add nothing

further to the answers to questions put

by the commissioners, returned by a body

of British merchants, who, from the variety

and extent of their transactions, are un

equalled by any on the globe, and who, one

and all, see, instead of evil, nothing but ad

vantage to result, should dealings with pro

perty be made public; which (for the satis

faction of the fraudulent and the vain”) will

not even be the case, as searches are to be

obtained only under certain protecting

restrictions.

If we are to have a system of registration

established, argues Mr. Mewburn, district

offices are to be preferred to “one huge

leviathan in the metropolis.” Only think

of a leviathan in the metropolis' Fancy

the mighty monster, “ ocean bred,” dis

porting himself in the vicinity of Temple

What would

become of your publisher? This would be

a fish out of water in truth ! But for the

argument: the Commissioners propose to

establish one general office, containing nine

departments, for the purpose of registration

in districts. “Now it is palpable that the

same number of officers capable of doing

the duties of one general metropolitan office

would be sufficient for the management of

nine provincial registers.” It may be

* See Mr. Tyrrell's evidence given in the

Appendix to the first Report, 223.
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“palpable,” but by no means demonstrable:

for the fact is the reverse. One principal

officer may superintend all the nine depart

ments, placed under one roof; but when

distributed over the country, nine super

intending officers will be requisite. Besides,

the division of labour, with the effects of

which every one is familiar, may be intro

duced more minutely in a large establish

ment than a small one. Officers, by being

constantly employed on a particular object,

will acquire habits of accuracy and despatch.

In a district registry either one officer would

be obliged to perform several duties, and,

of course, each inefficiently; or, by the

engagement of a complement of men, the

evil of increased expense is encountered.

A fair interest on the principal sum dis

bursed in erecting the required conve

niences, may be styled the rent. This,

added to the outlays for stationery and fuel,

would not be, as it ought, in the case of a

district registry, one ninth of the expendi

ture of the general office, but would be

found nearly amounting to the full sum.

If the districts be wide, the communication

between distant parts and the office, is not

much readier than with the metropolis.

The only valid argument afforded, al

though depending on premises by no means

to be conceded, is, “that at present country

attorneys hold a most respectable station

in society: they are endeared to their

neighbours, and enjoy the unlimited and

well placed confidence of their employers.”

I am proud to acknowledge the truth of

this statement. “But take away from

them the conveyancing business, (which effect

a metropolitan registry, Mr. Mewburn says,

would produce,) and they would be de

graded to the level of miserable scribes, and

contemptible pettifoggers.” Now I deny

that the system would induce this evil.

First, let us consider, would conveyancing

be removed? The experience of Scotland,

according to our author, leads us to answer

this affirmatively, as “the whole of the

conveyancing of that country is done

in Edinburgh.” He provides us with

information that explains this away, if

even it be the fact. “ In Scotland the

purchases of land are generally of consider

able extent, and the possession of property

is in much fewer hands than in England.”

The principal landholders reside altogether,

or the greater portion of the year, in their

metropolis; it is reasonable, then, to con

clude, that they employ a professional agent

there, and that he should transact all mat

ters and dealings relating to their estates

wheresoever situated. It must be allowed,

that this would be the case in Scotland,
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without the registry. Conveyancing can

only be brought up to town as a conve

nience to the parties treating with their

property, after the general utility of the

measure is demonstrated ; and the interest

of a particular class, is not to outweigh the

public benefit.

The emoluments of solicitors in the

country, principally arise from the length

of deeds and abstracts of titles: if the laws

of real property be simplified, by whatever

method, the abridgment of fees, for pre

paring theseinstruments, necessarilyensues.

The above possible consequence appears,

however, to have engaged the attention of

the Commissioners. *

I cannot allow the expression, that the

professional men in the country “will be

degraded to the level of miserable scribes

and contemptible pettifoggers,” to pass un

noticed. Such is not the characteristic of

the London law-agents, many of whom re

fuse conveyancing, and such need not be

the case with their brethren remote from

the metropolis.

There is only one thing more left to be

noticed, “a something” dimly and obscurely

hinted at: like the apparition of the Hartz

mountains, huge, gigantic, and terrific, but

partaking, at the same time, of its shadowy

character. It is this: —

“When all the legal instruments in this great

country should be collected together, what

if other times were to come again P What if, at

some future period, some northern, lusting after

territory and ambitious of conquest, should, by

the fortune of war and the dispensations of an

all-wise Providence, be placed in the situation

of the Norman, surrounded by the same tempt—

ations, and influenced by the same disposition to

reward the services of his followers?”

What would become of the registered

documents; or rather, what need should

we have of them, for how would they avail

us? I leave the discussion of these points

to the visionist.f HoMo.

MANAGEMENT OF A SOLICITOR'S

OFFICE.

HINTS TO PRINCIPALS.

[We select the following passages from

a MS. collection of practical hints which

has been placed in our hands by a soli

citor of great activity and of extensive ex

* Wide the Legal Observer, page 46.

+ We have received a Paper on Mr. Mew

burn's Pamphlet from another Correspondent,

taking a different view of the subject, and for

which we hope to find room in our next. -
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perience. They are designed for an office of

large practice; but we conceive they will be

useful in every professional establishment

where there is more than one principal.]

-

1. EveRY business in an office, and its dif

ferent stages, ought to be well known and

understood by each principal, so that he

may answer and advise any client who may

apply for information. Thus also each

principal will be able to proceed upon any

business in the office, although it may not

have been previously under his care; and if

he perceive his partner to be overloaded, he

may relieve him from a part of the burden.

Without keeping up constantly a know

ledge of every business in an office and its

different stages, none of the principals can

be aware of, or relieve the burden of the

others, and, consequently, an office may be

thrown into confusion, and the interests of

the clients may be injured by the illness or

absence of a principal.

The more difficult a business may be, the

more exertion is required to transact it,

and the greater the pleasure will be when

it is completed. No business should be

avoided on account of its difficulty, or the

protracted nature of the case.

2. Each principal should either person

ally transact or superintend the progress of

every business in connection with any par

ticular client who may generally consult

him, whether in conveyancing, chancery,

common law, or bankruptcy, because clients

ought not to be sent from one department,

or from one partner to another.

If clients prefer the senior or junior, the

other principal should take all opportunities

of acquiring a knowledge of the business

on which he is consulted, and assist in

conducting it, and endeavour to win the

esteem of the client. He will thus gra

dually acquire his confidence; but, in ad

vising with him, he should let him under

stand that what he is doing is under the

direction, or with the sanction, of the

partner on whom the client relies. If

either of the partners should think that the

client does not sufficiently confide in him,

it will be judicious not to oppose the feel

ing, but imperceptibly overcome it. The

more a man attempts to force his services

upon another, the less likely is he to suc

ceed. His object is only to be gained by

the most methodical, zealous, and particu

lar attention to the business and feelings of

the party, by avoiding all procrastination

and delay, and thus establishing a conviction

in the mind of the client that his interest
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is warmly, ably, and industriously sus

tained.

Unless each partner adopts the mode

pointed out, he never will be able to give

any effectual assistance or relief to the other

partners who may happen to possess a

greater share than himself of the regard

of clients. Let it always be remembered

that despatch is the life and soul of busi

ness, and that without business be de

spatched, connections will not increase; for

clients are better pleased when their busi

ness is quickly done, than even when it is

well done.

3. The clerks of an office ought to be

particularly attended to. It is incumbent

on each principal, but particularly the

junior, to superintend them, and see that

they observe the rules and discipline of

the office— that the business intrusted

to their care is attended to — that their

lists are properly kept and posted — that

their memoranda and entries of business.

done are daily made—that they make out

the bills for the business they have trans

acted— that they waste not their time —

and that they are punctual, assiduous, and

attentive. A constant and daily communi

cation with the head of each department

(whose duty it is to see that the clerks in

his department conduct themselves pro

perly) will greatly assist these objects.

4. No business can be well conducted

unless the principal possesses forethought,

and forms his plans either over night or the

first thing in the morning, and arranges the

business of each day whether to be done by

himself or his clerks. If he trust to his

memory, it will often fail him, and he will

be constantly exposed to the charge of for

getfulness. If he wait to give personal di

rections to his clerks on each occasion as it

occurs, he will not only be constantly ha

rassed, but be sure to omit manyinstructions

which he ought to give. If he have no

settled plan he will find that one business

or one engagement will interfere with

another, and he will not know with which

business to commence or with which to close.

On the contrary, he will be throughout

the day in perpetual bustle and confusion.

These observations will also apply to the

arrangement of the details of the business

itself. If the principal have no outline of
proceeding, and if he have no methodical

plan on which it should be done, and if he

have no note of the points or difficulties

connected with it, he will be taxing his re

collection constantly, (often, he may be as

sured, in vain,) and he will never make any

beneficial progress. When papers are pe

rused or business commenced, it is essen
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tially necessary that some memoranda

should be made, so that either of the prin

cipals may refer to it for guidance. It is

the minute and accurate discrimination of

facts and points by a solicitor, which tends

to the successful issue of any business in

trusted to his care.

5. The daily entries of business done by

principals— keeping an account of all re

ceipts and payments — posting the receipts

and payments into the ledger— making

out, carefully settling, and delivering bills

— posting them into the ledger— collect

ing their amounts —ascertaining the state

of the cash balances, and the state of each

clerk's disbursement account— seeing that

all the books are regularly kept up: — all

these are matters of the utmost importance,

and should never be lost sight of by princi

pals, and particularly by the junior. The

head of the department of accounts, will be

able more effectually to discharge his duty,

and keep the accounts in better order, if he

is from time to time assisted and directed

by the partners. The junior should espe

cially attend to this duty.

RIGHT OF ATTORNIES TO BE PRE

SENT AT JUDICIAL PROCEED

INGS BEFORE MAGISTRATES.

OUR attention has been directed to this

subject, by a respected subscriber in the
country, whose remarks we shall be at all

times glad to receive.

The most recent decision on the point

is that of Daubney, Gent. against Cooper,

which was tried at the Lent assizes for

Lincoln in 1829. Thatwas an action brought

by the plaintiff, an attorney, against the

magistrates, for turning him out of the

room, on a summary hearing before them,

upon a question under the game laws. The

question was, Whether the defendant had

a right to appear by attorney 2 The de

fendant was not himself present.

The Court of King's Bench, before which

the case came in Michaelmas term, 1829,

did not decide, whether as a matter of right

or indulgence the attorney was entitled to

be present. The question was determined

on the ground, that the magistrates were

exercising a judicial authority in proceed

ing to a summary conviction. They were

acting as a court ofjustice, the proceedings

of which are essentially public. If there

be room, all persons have a right to be pre

sent, unless they interrupt the proceedings,

or there be a sufficient reason for their

removal.
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In the case before the court, one of the

three defendants, without any offence by

the plaintiff, turned him out. He was there

as the friend of the defendant. He was en

titled to be there as one of the public. He

might be desirous ofknowing what evidence

there was to support the case, and who

were the witnesses. It might be of great

importance to the defendant, if there should

be any misconduct in the witnesses. If they

stated other than the truth the defendant

might thus have the means of calling them

to account.

The court decided, that the magistrates

in summarily convicting a party acted as a

court, exercising a judicial function, and

that the proceedings ought to be public,

and therefore they were not warranted in

removing the plaintiff. *

It was held in this case, which was an

action against the three sitting magistrates,

that as one of them only had interfered in

turning the plaintiff out of the room, and

the others took no part in the transaction,

the verdict ought to be entered in favour

of the two, and to stand against the one

only. T -

The older cases which relate to the

question are the following :—

Gilman v. Wright, 2 Keb. 477.; Hastings'

Case, 1 Mod. 23.; The King v. Simpson,

1 Str. 44., Paley, 107.; Hurst's Case, 1 Lev.

75.; Anon., Marsh, 141. pl. 214.; Cox v.

Coleridge, 2 D. & R. 86.; Rex v. Justices

of Staffordshire, 1 Chit. 217.; Rex v. Bor

ron, 3 Barn. & Ald. 438. ; Barclee's Case,

2 Sid. 101. See also Rex v. Paine, 1 Salk.

281.; 5 Mod. 163. S. C.; 2 Hawk. P. C.

lib. 2. c. 46. s. 3—10.

METROPOLITAN INFERIOR

COURTS.

To the Editor of the Legal Observer.

MR. EDITOR,

As a constant reader of your periodical,

of which I highly approve, I beg to draw

* 10 Barm. & Cress. 237.

+ Quaere, Did not the other two concur,and the

one in giving directions act by the authority of

all P T. facts proved at the trial were, that

the party accused of an infringement of the

Game Laws, requested the plaintiff to attend as

his attorney. The plaintiff, on appearing in the

justice room, was told by one of the magistrates

that “the magistrates had resolved not to allow

an attorney to appear,” and desired him to leave

the room. The plaintiff refused to do so, and

the same magistrate ordered the constable to

remove him, and this was done.
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your attention to a legal monopoly of vital

importance to the profession at large, and

to the public in general. I mean, Mr.

Editor, the monopoly of justice in the

inferior courts, of which I think a few

words will satisfy you.

The courts to which I more particularly

allude, although there are many others of a

local nature, are the Marshalsea Court,

and the court of the palace of the King at

Westminster, commonly called the Palace

Court, the Lord Mayor's and Sheriffs'

Courts of the city of London, and the

Borough Court ofid:

Now, sir, in the two first named courts

there are only four counsel and six attor

meys; in the Lord Mayor's Court, four

counsel and four attorneys; in the Sheriffs'

Court, four counsel and eight attorneys;

and in the Borough Court, two counsel and

three attorneys.

I believe, in the profession of the law,

there are now about six thousand attor

neys *, who annually take out their certi

ficates as members of the superior courts

at Westminster. These gentlemen have all

had to pass through a regular service of

five years, and have paid a heavy duty to

government on their articles, admission,

and certificate — and not one of them is

allowed to practise in any of the inferior

courtswhich I have named, unless he happen

also to be one of the chosen few, conisting in

all of twenty-one attornies although he may

have clients desirous of suing for their small

debts in such courts. Consequently many of

the attorneys of the superior courts are not

only deprived of the business in the parti

cular cases alluded to, but frequently lose

their clients altogether, who naturally

prefer an attorney who has the good for

tune to be allowed to practise in all the

courts; thus in one sense reversing the

order of things, and making the inferior of

greater importance than the superior court.

Now, Mr. Editor, if such be the fact (and

I am confident it cannot be disputed), am

I not justified in calling such a practice

“a monopoly” of justice, as connected with

the inferior courts? Such a monopoly is

not only an injustice to the profession at

large, but a decided injury to the public in

general; for I have no hesitation in saying,

that were all the members of the superior

courts allowed to practise in the inferior,

it is probable that actions under 20l. would

be almost exclusively confined to the latter

COurts.

* We understand the number of certificated

attorneys is nearly eight thousand.

Elective Franchise.

I am sorry some more able pen than

mine has not been exercised upon this sub

ject; but as I know your work to be “open

to all parties, and influenced by none,” I

am satisfied you will not on that account

refuse to insert this, from

FIAT JUSTITIA.

ELECTIVE FRANCHISE.

To the Editor of the Legal Observer.

SIR,

I BEG to direct the attention of the pro

fession to the leading article in The Times

of the 20th instant, which contains a pro

position that whole orders of men should

be admitted to the privilege of voting, in

the election of members of parliament, for

the respective places in which they reside,

without regard to property, and in respect

only of that consideration in society to

which they are entitled by their several

professions. In particular, it is proposed

that all barristers, clergymen, physicians,

graduates of universities, and officers in the

army and navy, should be entitled to vote.

It is not my purpose to offer any opinion

on this, as a general proposition; my ob

ject is to suggest to the profession, that, if

the principle should be adopted by the

legislature, practising attorneys and soli

citors should be deemed as well entitled

to a participation in the elective franchise

as any of the classes above referred to.

By specifying barristers without solicitors,

and physicians without surgeons, it might

be imagined that the theorist in The Times

considered that, of the members of learned

professions, the higher orders only possessed

that intelligence and importance which

would entitle them to be regarded in such

a measure; but, to be consistent, he should

also have distinguished dignitaries from the

subordinate clergy. It was lately observed

by a member in his place in parliament,

that “Attorneys are more confidential and

responsible persons than barristers;” but,

waiving ungracious comparisons, I trust

the former branch of the profession will,

on no occasion, lose sight of their proper

degree in the scale of society.

I am, Sir,

Yours, with respect,

P. L.

Staple Inn,

Dec. 22. 1830.
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INCENDIARIES. – Remedies against

the Hundred.

[FROM A coRRESPONDENT.]

By the act of 9 Geo. I. c. 22. sects. 1. & 7.

it is enacted, that where any person shall

set fire to any house, barn, &c. the inhabit

ants of the hundred shall make satisfaction

to the party suffering for the damage sus

tained, not exceeding 200l., provided he or

his servant give notice of the offence to

some of the inhabitants of the hundred

within two days, and give in his examin

ation upon oath before a magistrate, within

four days after the offence, whether or not

he knows the person who committed the

same. — Sect. 8. The hundred not to be

liable if the offender be convicted within six

months. – Sect. 9.

By the 3 Geo. IV. c. 33. a summary re

medy is given to recover compensation for

such damage, not exceeding thirty pounds,

before a magistrate.

By one of Sir Robert Peel's acts, 7 &

8 Geo. IV. c. 27., both the above statutes

are repealed, and these provisions are not

re-enacted by the concurrent statute passed

in the same session, c. 31., consequently

there is no summary remedy whatever

against the hundred for persons suffering

from incendiaries.

This subject more particularly deserves

attention, as in 9 Barn. & Cress. 134.

there is a decision as to the construction of

the above-mentioned act of 9 Geo. I. (re

ported after such statute was repealed,)

which might lead to a supposition that the

remedy given by it against the hundred

still exists.

It also deserves notice, that by the 7 &

8 Geo. IV. c. 31. sect. 2., no remedy is given

against the hundred for the destruction, by

rioters, of threshing or other machines used

in agriculture, though by such section full

compensation is directed to be made by the

hundred where agricultural and manufac

turing buildings and machinery used in any

manufacture are so destroyed.

RETURNS OF WRITS.

SIR,

I BEG to call your attention to a practice

just commenced, relating to the return days

of writs under the new act, 11 Geo. IV.

and 1 W. IV. c. 70. s. 6.; which practice is

clearly a deviation from the statute. The

statute requires the return days to “be
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distinguished by the day of the term on

which they fall.” Now what is meant by

the expression “day of the week,” but

the day by its name of Monday, Tues

day, and so on 2 and what is intended by

“day of the month,” but its ordinary de

nomination, of the 1st, 2d, or 3d day of

January, February, &c.? and by analogy,

the expression “day of the term” most

naturally signifies the day according to the

numerical series, beginning 1st day, and so

on. The return day, therefore, should be

described thus: on Monday the 3d, 4th,

5th day of Hilary Term. This description,

it is true, would not apply to the first

essoign day, which, by a curious solecism,

is not a day of the term, but the fourth day

before the term. That fact, however, does

not warrant a departure from the statute,

where its meaning is obvious; and as writs

are made returnable before the term, such

returns might be described as on the “3d,”

“2d,” or “1st day” before the commence

ment of term.

Inner Temple Lane.

SUPERIOR COURTS.

The LoRD CHANCELLoR it is expected will

hold his First Seal before Hilary Term on the

10th of January, 1831, in Lincoln's Inn Hall.

It was reported that the MASTER of THE Rolls

would not sit till the usual period of the Old

Term ; but this determination has been altered,

and his Honour will hear Petitions at the Rolls

the 10th of January.

On a question from Mr. Pepys, the Vice

CHANcellon mentioned that he should not re

sume his sittings until the first day of Hilary

Term, the 11th of January.

PRIVATE HEARINGS.

Sugden said that he had an application to

make respecting a ward of the court, which his

Lordship had allowed to be heard in private.

Knight objected. He said a petition had been

presented, the object of which was to commit

his client. Before he consented to a private

hearing he wished to consult the party for whom

he appeared. Sugden said he did not want the

consent of any party, since his Lordship was con

vinced that the case ought to be heard privately.

Knight insisted that the court could not hear in

private without consent of parties. Sugden said

he asked no favour; he demanded a private

hearing as a right. The Lord Chancellor said

that in such cases it was not necessary that the

court should have the consent of both parties,
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because that would be giving either of them the

power of extorting from the other concessions

which ought not to be made.

Sittings after M. 1830.

PLEADINGS.

Appeal from the Vice Chancellor, who had re

fused to permit a co-plaintiff to be struck out of

a bill, for the purpose of making him a defend

ant in the same suit. The practice of the court

was relied on in favour of the application, and

the principle was said to be that evidence might

not be suppressed. It appeared, however, that

the case which had been cited in support of this

view was decided upon particular circumstances.

Decision of the Vice Chancellor affirmed with

Out COStS.

Ward v. Ward.— Sittings after M. 1830.

SPECIFIC PERFORMANCE.- COSTS.

Appeal from the Vice Chancellor.

A bill had been filed to enforce the specific

performance of an agreement for the sale of a

reversion, which it appeared had been contracted

for at an inadequate price. The bill was dis

missed with costs, and the Lord Chancellor af

firmed the decree of the Vice Chancellor. The

purchaser, however, maintained that he ought to

be reimbursed 25l. which he had advanced to

the vender of the reversion in part of payment.

The Lord Chancellor said, If the purchaser had

brought an action he might have recovered,

but he did not choose to resort to that remedy.

It had been held to be a sound practice, that

parties should not be allowed to thrust some:

thing into a corner ofa bill on which they would

have a right to succeed, but that the decision

should be upon the main subject of the suit.

His Lordship, therefore applied this rule to the
present case, and was ofº that the decree

must be affirmed generally, and the plaintiff’s

bill dismissed with costs, as well as the costs of

the appeal.

Kendall v. Becket.—Sittings after M. 1830.

-

PECULIAR COVENANT.

Nayler v. Wetherall.–In this cause the only

oint argued was as follows:– By an indenture

tº: date the 2d of August, 1768, Thomas

Blunt covenanted, that in consideration of a

marriage then intended between himself and

Mary Hoskyns (which was afterwards solemn

ised), he would, by his last will and testa

ment in writing, duly executed, or otherwise

in due form of law, well and effectually give,

bequeath, settle, convey, and assure, all such
messuages, lands, tenements, and hereditaments

whatsoever, freehold, leasehold, copyhold, or

customary, goods, chattels, and personal estate;

of what nature or kind soever, as the said

Recent Decisions in the Superior Courts.

Thomas Blunt should at or immediately before

the time of his death be seised, possessed, or en

titled to, either at law or in equity (subject to

the payment of his debts), to his intended wife,

Mary Hoskyns, for life, and after her decease to

all and every the child and children issue of the

body ofMary Hoskyns byThomas Blunt, and their

heirs, executors, and administrators, in equal

shares and proportions if more than one, or te

nants in common, and if but one such child, then

by such child, his or her heirs, executors,and ad

ministrators, with remainders over. Afterwards,

in the year 1806, Thomas Blunt made his will,

and devised and bequeathed his property upon

certain uses and trusts altogether inconsistent

with the way in which it would have gone if the

covenant was to be considered binding. The

testator afterwards died, having had six children,

four of whom died in his lifetime, unmarried;

and another of whom (Frances Nayler) died

married, and leaving issue three sons; and an

other (Harriett Blunt) who survived him.

The bill was filed by one of the sons of Frances

Nayler against the trustees of the will, Harriett

Blunt, and his brothers, George Richard Nayler

and Thomas Nayler, to have the rights of the

parties ascertained, and to establish the cove

nant.

Mr. T reslove and Mr. James Stewart for the

plaintiff contended, that as the covenant was en

tered into for a valuable consideration, it must

bind all the property of whatever description of

which the testator was seised or possessed at the

time of his death; that each of the six children

took a vested interest on his or her birth in the

real and personal estate of the testator, and that

four of the children having died in testator's life

time, the father took their shares in the person

alty as administrator, and that it was also bound

by the covenant, and was unaffected by the will.

Mr. Spence, Mr. Lovat, and Mr. Whilmarsh,

for defendants, agreed to this construction;

Mr. Walker for another defendant, George R.

Nayler, contended, that the covenant could not

operate twice on the same property, and that

the shares of the personalty which the father

took as administrator of his children passed by

the will ; but the point was generally admitted

to be a new one, and no case was cited by any

of the learned counsel.

The Vice Chancellor decided that the covenant

was a valid one, and was binding on all the pro

perty of which the testator was seised or pos

sessed at the time of his death, except the shares

in the personalty which he took as adminis

trator; |. as to this, he thought that the will

was effectual, and that it would go according to

the dispositions therein contained.

W. C. Dec. 22. 1830.

ATTORNEY.–ATTACHMENT.

A rule to show cause why an attachment against

an attorney named Firth should not be set

aside, and he be discharged out of custody, was

obtained under these circumstances. A man

named Binns was indebted to the prosecutors.

He not paying his debt, instructions to sue him
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were given to a Mr. Battye, and a latitat ac

cordingly, in the year 1826, sent down to Firth,

who resided near Binns. This he served on

Binns, and advised him to send up the money

before the return of the writ, which would be

on the 6th November, 1826. Binns gave the

money to a person named Johnson to transmit

it. Instead of doing so, Johnson kept the mo

ney; and, though he had no knowledge of the

defendant, wrote a letter to Battye, the pro

secutor's attorney, signed “Johnson for Firth.”

In this he acknowledged, on the part of Firth,

that he had received the money in question from

Binns, and stated that he would send it in a

few days. The money not being paid, Battye

applied for an attachment against Firth for the

non-payment of the client's money, which ap:

peared to be in his possession. Firth showed

cause, without taking office copies of the

affidavits on which the attachment was moved

for. Not knowing their contents, his answer

was incomplete, and the rule for an attach

ment was made absolute. He was arrested

on it in 1827, and had remained in custody in

York Castle ever since. An application to dis

charge him under 48 Geo.III. c. 123, was made

some time since; but as the case did not come

within that statute the application was without

avail. -

On showing cause against the rule for dis

charging the defendant on the present occasion,

it was contended that the only question was,

whether the application was made in time.

The Court referred the matter to the Master.

Littledale J.-Rew v. Firth, M. T. 1830.

CHANGING WIENUE.

A rule to change the venue was granted on

the usual affidavit, by the defendant’s bailiff, his

master being unacquainted with the circum

stances. Littledale J.-Adams v. Grosvenor,

M. T. 1830.

AFFIDAVIT OF BAIL,

Andrews, Serjt. showed cause against a rule

for setting aside proceedings on the bail bond.

He objected that the affidavit on which the rule

was obtained did not state, according to the

rules of the Court, that the motion was made by

the bail “at their own expense, and for their

only indemnity;” but the word only, which he

submitted to be most material, was omitted.

The Court thought the objection valid, and

refused to hear the bail on this affidavit; but

gave them leave to amend.

Mills v. Corfield, Com. Pl. M. T. 1830.

[The rule on the authority of which this deci

sion was pronounced is that of MichaelmasTerm,

1818.]

143

MISCELLANEA.

PUBLIC READINGS AT THE INNS OF COURT.

Roger North having recorded the appoint

ment of his brother Francis, afterwards Lord

Guilford, to the office of Solicitor General, thus

adverts to his public reading at the Temple.

During his solicitorship his Lordship kept his

public reading in the Temple Hall, in the au

tumnal vacation in the year. He took for his

subject the Statute of Fines, and, under that,

found means to exhaust all his learning upon

that branch of the law which concerned titles

and the transferring them; and the arguers

against him did their parts also, who were the

best lawyers of the society in that time. As for

the feasting part it was sumptuous, and in three

or four days’ time cost one thousand pounds at

least. The grandees of the court dimed there,

and of the quality (as they call it) enough; for

his diffused relation, general acquaintance and

station, as well as prospect of his advancing in

the king's service, made a great rendezvous of

all the better sort, then in town, at his feasts.

He sent out the officers with white staves

(for so the way was), and a long list to invite;

but he went himself to wait upon the Archbishop

of Canterbury, Sheldon; for so also the cere

mony required. The archbishop received him

very honourably, and would not part with him

at the stairs’ head as usually had been done;

but, telling him he was noº: reader, went

down, and did not part until he saw him pass at

his outward gate. º cannot much commend the

extravagance of the feasting used at these read

ings; and that of his Lordship's was so terrible

an expense, that I think none hath ventured

since to read publicly; but the exercise is turned

into a revenue, and a composition is paid into

the treasury of the Society. Therefore one may

say, as was said of Cleomenes, that, in this re

spect, his Lordship was ultimus heroum, the last

of the heroes. And the profusion of the best

provision and wine was to the worst of pur

poses, debauchery, disorder, tumult, and waste.

I will give but one instance: — Upon the grand

day, as it was called, a banquet was provided to

be set upon the table, composed of pyramids and

smaller services in form. The first pyramid was

at least four feet high, with stages one above

another. The conveying this up to the table,

through a crowd that were in full purpose to

overturn it, was no small work: but with the

friendly assistance of the gentlemen it was set

whole upon the table. But, after it was looked

upon a little, all went, hand over head, among

the rout in the hall, and, for the more part, was

trod under foot. The entertainment the mobi

lity had out of this was, after they had tossed

away the dishes, a view of the crowd in confu

sion, wallowing one over another, and contend

ing for a dirty share of it.

It may be said, this was for want of order;

but, in truth, it was for want of a regular and

disciplined guard of soldiers; for nothing less

would keep order there. I do not think it was
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a just regulation when, for the abuse, they took ||

away such a profitable exercise. But, in Eng

land, it is a common way of reforming, even in

state matters, instead of amending or paring away

what is amiss, to kick down whole constitutions,

all at once, however in themselves excellent. Could

not the whole proposition have been laid aside,

and nothing but ordinary commons allowed?

But as to the exercise, now it is gone, we can

see the want of it; and never more want than

now, when statutes of broad influence upon the

people's concerns are soſº sent out from

the parliament. . It was the design of these

readers to explain to the students the construc

tions that were to be made upon new statutes,

for clearing a way that counsel might advise

safely upon them. And the method of their

reading was to raise all imaginable scruples upon

the design, penning, and sense of such new acts

as they chose out to read upon, and then to give

a careful resolution of them; as we may see

done in those readings that are in print. But

now there is scarce a lawyer so hardy to advise

a client to try a point upon a new statute,

whereof the event is at the peril of costs, and

sometimes ruin of a poor man that pays for the

experiment; for how can the counsel foresee

the judge’s sentiments? And how contrarient

to his advice they may prove | As, for instance,

upon the law of distress and sale for rent", some

have said it is to devest property, and, so far, in

nature of a penal law, and ought to be construed

strictly. Others have said that it is a remedial

law, and ought to be enlarged by construction.

And who doth not know the wide difference in

the consequences of law in some points, upon

these various grounds of constructions? Now,

if a previous reading had been had upon this

statute, saving better judgments, it had been de

clared a remedial law, and to be construed in

favour of remedy. And probably a single judge

at the assizes would not have opposed his senti

ment against the learned determination of a

reader, so solemnly and publicly held forth (as

at these exercises in the Inns of Court is done),

which counsel at the bar, in nice questions at

law, are allowed to appeal to for authority.

But, as the case is now, till some hardy client

hath pushed his point, upon some new provision

ary law, to a trial, and obtained a resolution on

his side; or else, to his immense cost (which

properly converts it into a penal law), finds that
he is in the wrong, counsel care not to advise

a law-suit, or give a clear or positive opinion

in any questionable matter arising upon such a

new law.

Life of Lord Guilford, ed. 1826. Vol. I.

chEAP JUDGES.

I had a long and interesting conversation with

a young lawyer, the Supreme Judge Hart, living

in this town, but proscribed and suspended for

sending a challenge to three agents of his estates

in Kentucky, who, after injuring him, caricatured

him, and then refused to fight.

* Stat. 2 Will, and Mary, Sess. 1. c. v. s. 2.

Miscellamea.

The Supreme Judge Hart is a gay young man

of twenty-five, full of wit and humorous elo

quence, mixing with all companies at this tavern,

where he seems neither above nor below any,

dressed in an old white beaver hat, coarse thread

bare coat and trowsers of the same cloth (do

mestic), and yellow striped waistcoat, with his

coat out at the elbows.

# # *

JudgeWaggoner,who is a notorious hog-stealer,

was recently accused while sitting on the bench,

by Major Hooker, the hunter, gouger, whipper,

and nosebiter, of stealing many hogs, and being,

although a judge, the greatest rogue in the

United States. This was the Major's answer

to the question of guilty or not guilty, on an

indictment presented against him. The Court

laughed, and the Judge raved, and bade Hooker

go out, and he would fight him. The Major

agreed, but said, “Judge, you shall go six miles

into the woods, and the longest liver shall come

back to tell his tale !” The Judge would not

go. The Major was now in his turn much en

raged, by the Judge ordering him into Court to

pay a fine of ten dollars for some former offence,

the present indictment being suffered to drop.

tº * #

Judge Waggoner recently shook hands at a

whisky-shop with a man coming before him

that day to be tried for murder. He drank his

health, and wished him well through.-Faur's

Memorable Days in America.

TO CORRESPONDENTS.

To the suggestions of several of our subscribers,

it will be observed we have paid attention; and we

hope, in our neart, to devote sufficient space for the

insertion of the substance of various letters, which

our plan will not permit us to publish at large.

The Case of an “Agent's Signed Bill” was re

ceived from a most respectable authority; but we

shall certainly avail ourselves of our Correspond

ent’s information.

We have the same remark to make regarding

some points of practice, which shall be more fully

explained.

A further communication on the “Old Local

Courts” shall receive the earliest attention. The

zeal of our Correspondent is entitled to many

thanks.

We regret the necessity of postponing some

further Queries.

The first of a Series of Letters to the Load

CHANCELLoR on his project for establishing Local

Courts will appear in our neart.
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TO THE LORD CHANCELLOR,

ON HIS PROJECT FOR ESTABLISHING LOCAL COURTS.

My Lord,

I NEED make no apology for address

ing your Lordship through the columns

of this publication. You have been too

long accustomed to censure and reproach

the most bitter, unjust, and unsparing, to

turn away from the calm and temperate

discussion of the intended measures of the

legislature, although you may stand in the

relation of their political father. You have

too long and too often maintained the rights

of opposition, and led its legions with suc

cess, to object to it. You have for many

years been the Receiver-General of griev

ances; the common vouchee of those who

were to pass under the yoke of political

subjection; you have held this proud emi

nence in the eyes of your country—an

eminence as lofty as your present exalted

situation; and I now address you with the

perfect confidence that you will rather en

courage, than spurn the humble remon

strance which I shall make, when I tell

you that I represent the sentiments of the

large majority of the profession of which

your Lordship is a member. -

And first, my Lord, before entering into

the discussion of your measures, permit me

to advert for a moment to a circumstance

which has filled my mind with great sur

prise—surprise not entirely unmixed with

alarm. When I take up the journals of

your Lordship's House, and of the other

House of Parliament, and find there re

corded, motions and notices of motions,

skeleton bills, and bills embodied in full

blown parliamentary maturity—measures,

some hatching, others in a chrysaloid state,

and others spreading forth their parchment

wings, and beginning their butterfly exist

ence ; when I find that all these measures

are intended to alter the present system of

our laws; to injure its practitioners; and,

BAcon.

in my mind, materially to affect the best

interests of the country, I confess that I

am not a little amazed, that no attempt is

made to place the true state of the case

before the public. I would ask the profes

sion, is no opposition to be attempted?

Are these measures of injury, if not of de

struction, to be received with assent, or with

a silence that signifies assent? Are the

persons who openly profess to injure the

practitioners of the law to be met with

friendly cordiality; and the annihilation

they seem to wish to be welcomed as a

boon? No, my Lord, it appears to me

that it is not the duty of the profession of

which your Lordship is the head, either to

themselves, or, what is even of more con

sequence, to the public, quietly to submit

to be sacrificed, or to choose to be offered

up as peace-offerings to the demon of re

volution. -

In parliament the battle must be fought

by other hands. It is indeed an arduous -

one. A reform in the laws is a fit subject

for legislation' The altering that which

we do not understand is the easiest task in

the world! The law and lawyers are ene:

mies upon which every infant legislator is

eager to “flesh his maiden sword!” But

there are still some who will do their duty:

my hopes are chiefly on your Lordship.

You will not sanction any measure which

will materially injure your own profession;

certainly not, if injuring your own pro

fession you at the same time injure the

whole community.

But if the interests of the legal profession

are ill attended to in Parliament, how are

they attended to out of it? I would, my

Lord, that I had your spirit-stirring voice

to rouse the public, as well as the pro

fession, to a proper sense of the measure

which I now propose more particularly to

consider. However well its evils may be

known to those who are best entitled to

form an opinion—whatever may be the pri

vate opinions on the subject, there has been

NO. X,
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no public demonstration of them; and it

appears to me the absolute duty of eve

practitioner, openly, steadfastly, and by all

possible lawful means, to oppose the mea

sure to which I now advert.

That measure is your Lordship's bill for

establishing local jurisdictions throughout

the country. It appears to me that the

measure would be attended with disadvan

tages the most extensive and fatal. That

it would entirely subvert the present sys

tem for the administration of justice must

be admitted; but as, by some, this seems

to be considered an advantage, I shall not

dwell upon it, but proceed to point out my

particular reasons for disagreeing with it.

It will be admitted by the most sanguine

and sweeping reformers that it will be

necessary in all local courts that there

should be a judge, and practitioners who

must sooner or later, form themselves into

the present divisions of barristers or ad

vocates, and attorneys. Now, then, we

must take the world as it is, and let us en

quire who would become the judges, the

barristers, and the attorneys in these local

CourtS.

And, first, as to the judges: the proposed

remuneration for the judges of these courts

is from 1500l. to 2000l. a-year. The diffi

culty, then, is simply this—Can your Lord

ship get a proper person to accept the

office of judge of these local courts 2 It is

true that many young gentlemen who have

just come forth in all their powdered and

flowing honours, might be satisfied to aban

don their chances of the woolsack, and

content themselves with the limited juris

diction of a country town. These, how

ever, you are willing to exclude. It is also

true that many men who have either out

lived their business, or have pursued their

labours without having had their tranquil

lity disturbed by professional occupation —

who have been spectators of the busy fight,

but who have not been required to take

part in it—it is perfectly true that these

harmless and respectable individuals may

be content to renounce engagements in

which they have ceased to take part, or

into which they have never entered — to

abandon duties which they have ceased to

perform, or have never performed at all,

and to retire to the unambitious retreat

provided for them by your Lordship's

bill. Both these latter classes of persons,

doubtless, will smother their ardent hopes,

and stifle their eager desires, and withdraw

with composure from an unjust world.

But, my Lord, none knows better than

your Lordship that this remuneration (and

more you do not propose to offer) will

To the Lord Chancellor, on his Project for establishing Local Courts.

never induce a proper person to accept the

office. Your Lordship will surely recol

lect that, independent of ambitious hopes,

and desires of self-advancement, no man in

fair practice would, in common justice to

himself, accept the situation offered by

your Lordship's bill. You will remem

ber, my Lord, your own declaration in the

House of Commons, that you were too poor

to be able to take the situation of a judge

of a supreme court,— a situation then

worth from 6000l. to 10,000l. a-year. No

one denied your assertion; its truth and

justice were instantly admitted by all who

heard the statement. An advocate in lead

ing practice has frequently refused the

situation even of a Chief Justice, on this

very account: this happened but the other

day, as is known to all. And if you would

refuse — if other barristers have refused,

and will still refuse, the proud situation of a

judge of the superior courts of the country,

who does your Lordship expect will con

sent to fill the humble, not to say, paltry,

situation which your bill offers? I say

again, that no man at all known to the

public, and who would be qualified to per

form the important duties with which your

Lordship would intrust him, would under

take them. He could not do so in justice to

himself. He makes twice as much by his

profession, and he has the hope and rea

sonable chance of rising higher. .

Where, then, will your Lordship get your

local judges 2 from what classes of the

profession will you select them? You must

necessarily be driven to the incompetent

and inefficient. The honours must be di

vided among the two classes I have already

mentioned;— men who have outlived their

practice, or who have never had any ; men

who have been tried too long, or who being

tried have failed. These are to be the

village Solons! the “lights and landmarks”

to direct the shipwrecked wretches who

are tossed in the deep ocean of the law "

And what are the labours which your

Lordship would intrust to them? They

are not the comparatively limited duties

of the judges, even of the superior courts.

With the last learned persons the know

ledge either of law or of equity is deemed

sufficient, and abundant even to repletion.

But a local judge, according to your Lord

ship's measure, must know infinitely more.

The mysteries both of law and equity must

be equally familiar. The whole field of le

gislation must be his own. He must be a

provincial Janus. His sword of justice

must have a double edge. He must deli

ver oracles in two languages. A compound

of vinegar and oil—he must soften his own
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acerbities, and control his own decrees;

he must be “every thing by turns, and no

thing long; ” judge, advocate, attorney,

arbitrator, referee, and pacificator; ha

ranguing, adjudicating, arbitrating, conci

liating, and reconciling: he will not only

dazzle his unfortunate suitors by his ever

varying and multitudinous splendours; but

will positively himself begin to doubt his

own identity. The duties of a judge of the

superior courts, important and extensive

as they are, shrink into insignificance before

the enormous powers intrusted to a local

judge by your Lordship's bill. These are

the duties which they will have to perform

and who the men will be to perform them

I have already shown.

I have not attempted to hint that the

large share of patronage which this bill

would throw into your Lordship's hands

would be improperly applied, if your Lord

ship could prevent it; I have merely

shown that it must, from the nature of

things, be improperly applied. I firmly

believe that your Lordship's motives are

most pure and honourable; that however

subsequent chancellors may dispose of the

patronage thus bestowed, your Lordship

would consider yourself as holding it but

as a trustee for the benefit of the public;

but I may suggest, that there will be a fair

opportunity for any future government, if

induced to be corrupt, to appoint men to

these situations from other motives than

the simple benefit of the community. It

is perfectly clear that wherever a situation

is not sufficiently conspicuous and promi

ment to call public attention to the man

ner in which it is filled, that office may fre

quently be jobbed; and the fewer offices

of this kind there are at the disposal of

government, the better will the public

service be attended to. Now it does ap

pear to me, my Lord, that at some future

time, when you will have no power to con

trol the appointments, that these local

judgeships will be considered very “nice

snug little things,” to use the slang of the

placemen; and that they may be as corrupt

ly disposed of as all other “nice snug lit

tle things” motoriously are.

It is true, indeed, that in the whole ranks

of the legal profession you may find two or

three men who may unite the qualifications

necessary for the office and the will to ac

cept it. I cannot point them out or re

member them, but they may perhaps exist.

This, however, only proves the rule; that

will be the exception. In one or two coun

ties these courts may occasionally answer.

By a sort of shifting good fortune, Yorkshire

may at one period be fairly treated, and

abundantly plentiful.
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Kent at another. Your Lordship's measure

may limit justice to Middlesex for life, re

mainder to Surrey in fee; but a tenth part.

of England cannot enjoy it. The measure

may be beneficial to the hundredth portion,

but the ninety-nine other parts will be miser

ably ill provided Cheap injustice will be

The game may be

played with very little risk; but it is a game

in which no party will win. The proper

respect for the opinion of the judge will

not exist. He will have his favourites and

his aversions; he must be influenced by all

sorts of local prejudices, and perhaps with

out wishing to do wrong; but being a man

whose mind cannot be of the first class, and

having to settle minor disputes and difficul

ties most interesting to the particular spot

on which he resides, one of two things must

happen: he will decide in favour of a par

ticular party, or he will not; in either way,

he incurs the displeasure of one half of his

jurisdiction.

No one who knows the state of every

provincial town will call this statement ex

aggerated. The most trifling occurrence is

there important, and seized upon as matter

for party discussion. The non-payment of

a 10l. bill; the possession of a yard of land;

or the disturbance of some petty privilege,

frequently excites the hottest conflict of

opinions. The great beauty of the present

system is, that these matters are decided by

a man who cannot possibly be iufluenced by

local feelings, and who cannot, therefore, be

visited by local censure: his motives cannot

be impugned; he settles the question for

ever, and the administration of justice re

ceives universal respect and deference. No

provincial judge can stand upon the same

footing ; for, although he were perfectly

unprejudiced; although his capacity were

transcendant, he could not possibly give the

same satisfaction. How must it be, then,

when the local judge must almost necessa

rily be both partial and incompetent?

This, then, is my first objection to your

Lordship's bill. THE PROPER Local JUDGEs

CANNot BE APPo1NTED. It is out of your

Lordship's power to appoint them. This

objection is not the interested clamour of

the legal profession. The objection is made

on the behalf of the public. Your Lordship's

bill would DEGRADE THE ADMINISTRATION

OF JUSTICE THROUGHOUT THE KINGDOM.

This, God knows, is not your Lordship's ob

ject; but I trust I have shown this would

be the effect. This is its immediate ten

dency; and if it will thus affect the judicial

character, it will apply, with a tenfold

power, to the other branches of the pro

fession, and more particularly the bar.

Q 2
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This, my Lord, I shall endeavour to prove

in a subsequent letter. My first objection

is sufficient for the present, and I repeat, it

is made on behalf of the public.

I have left untouched the other difficul

ties of the measure :-the great and lasting

expense; the practical difficulties of ad

justing the scale of fees; the right to re

strict the appeal, and, if it be permitted, the

inefficacy of the measure; the pensions for

retiring judges, or the perpetuation of judi

cial imbecility in every province of Eng

land: all these, and the thousand others that

rush into my mind, I shall hereafter dis

cuss, and solicit your Lordship's particular

attention to all of them.

I have the honour to be,

My Lord,

Your Lordship's most humble Servant,

A BARRISTER.

*-

LORD WYNFORD’S BILL.

To prevent DEBTORs from DEFRAUDING

their CREDITORs by lying in Prison, or

absconding from England.

THIS bill is intended to remove evils

which have been long felt. It is notorious

that a great number of debtors, having ob

tained the privilege of the rules of the

King's Bench or Fleet Prison, set their

creditors at defiance, and enjoy at their

expense every luxury, together with no

inconsiderable share of liberty. No action

for escape can be maintained against the

marshal of the King's Bench, or warden of

the Fleet, unless actually commenced before

the return of the prisoner to the rules. It is

consequently not uncommon for the rulers,

as they are familiarly called, to break their

bounds after the law offices are closed in

the evening, wander to every part of the

metropolis where pleasure or inclination

may lead them, and return, before the

offices open, within the mystic circle in

tended to circumscribe their movements.

The noble and learned lord who introduced

the bill stated that while he was Chief

Justice of the Common Pleas, an action

was tried arising out of fraud committed

by four persons, who took four houses in as

many different parts of the town, and pro

cured goods by giving references to each

other. Each of the parties was at the

time a prisoner within the rules of the

King's Bench. In the reign of George II.

an act passed to compel certain debtors

in execution, to make discovery of their

estates for their creditors' benefit. But

this act, commonly known as the Lords'

Act, was limited to cases where the debt

Lord Wynford's Bill.

did not exceed 100l. The present bill is

to extend the powers of that act to debts

of any amount.

But the bill also proposes to remedy an

other grievance to which creditors are sub

ject, that of debtors quitting the country,

and enjoying in a foreign land, the property

which should be applied to the payment of

debts in their own. Should the bill pass

into a law, it will destroy what Lord Wyn

ford not unhappily calls the English colony

on the other side of the Channel. Boulogne

will be depopulated. The bill proposes to

make the real property of debtors, during

their lives, and in case of outlawry, available

to the satisfaction of their debts, by requir

ing tenants to pay their rent into court, to

be distributed among the creditors who shall

have established their claims; and further,

that writs of outlawry shall not be reversed

on the ground of absence beyond sea,

without security given for the debt and

COStS.

These are the principal objects of the

bill, of which we subjoin an analysis.

The bill recites that many creditors are suffer

ing great distress from being kept out of what is

justly due to them, whilst their debtors are living

idly and luxuriously, in prison or out of the

kingdom, on property which should be applied

in payment of their debts: it is therefore pro

posed to be enacted, that the powers of 32 G.II.

c. 28. which authorise any court to compel

debtors charged in execution, who continue in

prison beyond a certain time, and for sums not

exceeding a certain amount, to give an account

on oath of their estate and effects, and to assign

them for the benefit of their creditors, and to

subject to punishment such debtors as refuse to

assign, or make a fraudulent assignment, or give

on oath a false account of their property, and

which entitle debtors who fairly deliver up for

the benefit of their creditors their estates and

effects to their discharge from prison, and make

the future effects of such debtors liable to the

payment of their debts— shall be extended and

applied to all debtors, whatever may be the

amount for which they may be charged in exe
Cutlon. -

That before judgment of outlawry in any civil

action in which a defendant might have been

held to bail shall be reversed, on account of the

defendant’s being beyond seas, the defendant

shall put in a perfect bail for the debt and costs,

and also the costs of proceeding to outlawry;

which are to abide the event of the suit. But

nothing in this section of the act is to apply to

persons who are beyond seas in the service

of his Majesty, or to any person who shall have

gone beyond seas on account of health or busi

ness, and who shall establish such cause of ab

sence to the satisfaction of the court in which

the action shall be brought, and who shall not

have been beyond seas more than one year from

the commencement of the action in which the

outlawry shall have been pronounced.
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That upon judgment of outlawry or waiver in

action, the judge may order the tenant of the

person outlawed or waived, to pay rent of lands,

&c. into court; and having ascertained what is

due to the plaintiff, may order so much of what

may then be in court, or may be afterwards paid

into court, to be applied in payment of the debt

and costs; and further, that any money that may

remain in court, or may be afterwards paid in,

shall be divided amongst such persons as shall

have sued out process in any court of West

minster against the person outlawed or waived,

and who shall prove their debts to the satisfac

tion of the officer of the first-mentioned court,

rateably according to the amount of their re

spective debts; and the judge may impose such

conditions as he shall think reasonable, on per

sons requiring money to be paid them out of

court, under the authority of this act.

The act not to extend to Scotland.

SOME PASSAGES FROM

THE LIFE OF WILLIAM BARNIVALE,

A Tale of the Fifteenth Century.

CONTINUED.

CHAPTER II.

THE law had now become the favourite

profession. Its excellence was originally

owing to Edward I., who, from the im

provements which he effected both in the

theory and the practice, procured for him

self the title of the English Justinian. The

Justinian laws themselves had been intro

duced so far back as the reign of Stephen.

They had been lately recovered in Italy,

and became at once the fashionable study

over all Europe. A copy of the Pandects,

it is said (although the fact is very dubious),

was found in the town of Amalfi, by Lo

tharius, the emperor, when he took that

town, in the war he carried on against

Rodger, king of Sicily and Naples. How

ever this may be, certain it is, that the

Pandects were first brought amongst us

in the reign of Stephen; that the reading

of them was much encouraged by arch

bishop Theobald, and that they were

publicly read in England by Vacarius,

within a short time after the famous Ime

rius had opened his school at Bologna.

Vacarius continued to teach the civil

law for some time, in the University of

Oxford, to great numbers, whom first

the novelty of the study, and then the

fashion of the age, had drawn about

him. The students of this great man

were poor as well as rich, and the former,

be it said to his honour, were by him as

much regarded as the latter. For them,

and at their suggestion, he composed a

compendious treatise, in nine books, ex

tracted from the Code and Pandects. At
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that period, books were commodities of a

very high price, and it required an ample

fortune to procure even a small library:

the invention of printing had not rendered

books common and cheap, by multiplying

copies in an easy and rapid manner; nor

could any considerable collection of manu

scripts be formed without great expense,

or great labour., A private scholar with a

very slender income may now collect a

library, of which an abbot, or even an

archbishop, could not then hope to rival

the extent. Vacarius must therefore have

performed a very acceptable service by pro

viding those students, who could not afford

to purchase copies of the Code and Pan

dects, with a short view of the leading

doctrines which they contain. The fame of

the teacher was in consequence deservedly

high, and the new science had made great

progress, when on a sudden it received a

severe check, and from a quarter whence

one should not naturally expect it. In

short, the king himself interdicted the

study. As a reason for this, it has been

supposed, that the canon law was first

read by Vacarius, at the same time and

under colour of the imperial, of which

opinion, the account of John of Salisbury,

who, in acquainting us with this edict, con

siders it as an offence against the church,

and expressly calls the prohibition an im

piety, has been adduced in corroboration.

But there seems to be greater accuracy in

the remark of Dr. Wenck”, who supposes

Vacarius to have read no lectures on the

canon law, but only to have borrowed from

it some illustrations for his lectures on the

civil law. Notwithstanding this check, it

would appear that the academical study of

the civil law commenced in England under

auspices sufficiently favourable; and that it

made some progress at this early period is

sufficiently apparent from the treatise on

the laws and customs of England, which is

commonly ascribed to Ranulph Glanville,

Chief Justice during the reign of Henry II.

This treatise was at a very early period

adopted in Scotland, with a few changes and

modifications, and bears, in this new form,

the title of Regiam Majestatem, from the

initial words of the prologue. And it

was to counteract the influence which the

Roman law had on the law of England,

* P. 25.—Magister Vacarius, primus Juris Ro

mani in Anglia Professor, ex Annalium Monu

mentis et Opere accurate descripto illustratus,

Juris Romani in Bonomiensis Scholae Initiis For

tunam illustrans, Emendationem Interpretatio

nem hodiernam juvans, studiis Caroli Friderici

Christiani Wenck, Jur. Doct. et Prof. Lips. Lip

siae, 1820.

Q 3
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and to take off the discredit which some

civilians had endeavoured to throw on the

English law, as well as to promote a more

general acquaintanee with it among per

sons who did not study it professionally,

that Sir John Fortescue principally directed

his efforts in his work before mentioned,

“ De Laudibus Legum Angliae.”

With Sir John Fortescue the father of

William Barnivale was well acquainted.

They were connected by locality of origin;

they were born in the same place; had been

boys together; and though separated by the

different roads which they took in life, they

still maintained a regular correspondence

with each other. At the time when this

work was written, the two friends were in

deed distant: for Sir John had accompanied

Queen Margaret, Prince Edward, and the

principal adherents of the house of Lan

caster, in their flight to Flanders, and passed

many years upon the Continent in a state

of exile, soliciting the interests of the royal

family at different courts. At this period,

Prince Edward, the son of Henry VI., en

gaged the especial attention of Fortescue.

Observing that his young master applied

himself wholly to military exercises, Sir

John rightly considered that for a prince

other notions were also fitting. Aware of

his quick parts and excellent understand

ing, he hoped easily to impress his mind

with proper ideas relative to the consti

tution of his country, and with due respect

to its laws, that thereafter he might govern

like a king, and not like a tyrant. For his in

struction, therefore, he composed this cele

brated production; which, though it failed

of its primary intention, that hopeful prince

being not long after cruelly murdered, yet

remains an everlasting monument of the

genius of its writer. It was received with

great esteem by the learned of the pro

fession to whom it was communicated.

The book, however, was not printed till

the time of Henry VIII. ; for although the

art of printing was introduced into England

by Caxton, at the close of this period, the

press was rather employed in multiplying

copies of “Reynard the Fox,” “The Death

of King Arthur,” “The History of Charles

the Great,” and other popular fables, and

histories worse than ſables, than in propa

gating a knowledge of our laws and con

stitution. But to Sir William Barnivale

the author contributed a friendly copy, on

his return to England with the queen and

prince, when he was taken prisoner at the

battle ofTewksbury, in 1471. He was after

wards reconciled to the victorious monarch,

having written an apology for his conduct,

a tract which was seen by Selden.

The Life of William Barnivale.

It is not necessary now to account further

for the access which our hero had to this

celebrated treatise of Sir John Fortescue.

It was among the books which his father

permitted liim to read, and was by him

considered as a fitting production, to crown

the course of historical knowledge, which

he had excited him to pursue. The peru

sal of this work instantly decided the turn

of his mind, which made an almost imme

diate election of the law for its profession.

The work was well calculated to produce

such an effect upon such a mind. His

previous course of reading had inclined it

towards ideal representations; and the

work of Fortescue, strange as it may ap

pear to some that any standard legal work

should be so, is altogether ideal. It is

written in the way of dialogue, and the

author supposes himself holding a convers

ation with the young prince whom he

wishes to impress with proper ideas of the

nature and excellence of the laws of

England, compared with the civil law

and the laws of other countries. In his

zeal to show their superiority over the civil

law, he proceeds to prove even that our inns

of court and chancery are more convenient

for legal study than foreign universities.

In order to this he presents a description

of these inns, which, to be rightly ap

prehended, must be taken as what such

places should be at all times, rather than

as what they probably were at any time.

“There are,” says this ideal painter of

legal excellence, “ten lesser houses or

inns, and sometimes more, which are called

Inns of Chancery, and to every one of them

belongeth an hundred students at least, and

to some of them a much greater number,

though at one time they be not ever al

together the same. Those students, for

the most part, are young men, studying the

originals and the elements of the law, who

profiting therein as they grow to ripeness,

so are they admitted into the greater inns,

called the Inns of Court; of which greater

inns there are four in number. And to the

least of them belongeth, in form above

mentioned, two hundred students or there

abouts; for in these greater inns no stu

dent can be maintained for less expenses

by the year than twenty marks. And if he

have a servant to wait upon him, as most

of them have, then so much the greater

will his charges be. Now, by reason of

this, the children only of noblemen study

the laws in those inns; for the poorer and

common sort of people are not able to bear

so great charges for the exhibition of their

children. And merchants can seldom find

in their hearts to burden their trade with
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so great yearly expenses. And thus it

falleth out, that there is hardly any man

found within the realm skilful in the laws,

except he be a gentleman born, and one

descended of a noble stock. Wherefore

they more than any other kind of men have

a special regard to their nobility and to

the preservation of their honour and fame;

and to speak with the strict regard to truth,

there is in these greater inns, and even in

the lesser too, beside the study of the laws,

as it were an university or school for the

acquisition of all commendable qualities

requisite for noble men. There they learn

to sing, and to exercise themselves in all

kind of harmony. There also they practise

dancing and the genteel accomplishments,

as they are accustomed to do, which are

brought up in the king's house. On work

ing days most of them apply themselves to

the study of the law, and on holidays to

study Holy Scripture, and out of the time

of divine service to reading of chronicles;

for there indeed are virtues studied, and

from them are vices exiled. So that for

the acquisition of virtue, and eradicating of

vice, knights and barons, with other estates,

and noblemen of the realm, place their chil

dren in those inns, even though they desire

not to have them learned in the laws, nor

to live, by the practice thereof, but only

upon their father's allowance. Seldom, if

at any time, is there heard amongst them

any sedition or grudging, and yet the of.

fenders are no otherwise punished than only

by being removed from the company of

their fellowship, which punishment they

more fear than other offenders imprison

ment and irons; for he that is once ex

pelled is never received to be a fellow in

any of the other fellowships; and by this

means there is continual peace, and their

demeanour is like the behaviour of such as

dwell together in perfect amity. But there

is one thing more which I would have you

know, that neither Orleans, where both the

common and civil laws are taught, and to

which, for that reason, scholars resort from

all the adjacent countries; nor at Anjou,

nor at Caen, or any university in France,

Paris only excepted, are there so many

youths grown up employed in study as in

these inns of court and chancery, though

there are none that study there but what

are English born.”

To become a member of such a chosen

body, so well constituted, so admirably re

gulated, so worthy of all commendation,

was, it may readily be conceived, sufficient

to excite the ambition of even a less gifted

mind than Barnivale's. Fortescue's style

of treating his subject, however, was only
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in accordance with the character of liter

ature, and the state of its progress, at this

period. The other law books of the same

period were marked by the same spirit.

Littleton himself quotes no authority for

what he advances; nor were authorities

accustomed to be vouched in court by the

counsel of the time. A reason was then

advanced instead of the authority which is

now too frequently substituted. In the

first dawn of our national literature, sub

jects were contemplated from more specu

lative points of prospect than they have

since commanded. The earliest tendency

of the literary mind was to the ideal; nor

was this tendency without its peculiar uses.

Scarcely any of the so lauded advantages of

our laws were practically realised in the age

in which Fortescue lived; but his book pro

bably exerted an influence on the profession,

as it did on the mind of young Barnivale, to

which we doubtless owe many ofthe political

blessings that we now enjoy. Indeed, the

author followed up the impression which

it was likely to make, in a subsequent

reign, in his English work on “The Dif.

ference between an Absolute and Limited

Monarchy, as it more particularly regards

the English Constitution.” This treatise

was written under Edward IV., whom For

tescue, as a restored Lancastrian, would be

anxious not to offend, and whomwe have seen

he took some pains to conciliate, both in this

and other writings; a fact which renders it

probable that the principles of limited mo

narchy were fully recognised in theory,

notwithstanding the particular acts of vio

lence which occurred in practice.

To qualify himself, however, for a pro

fession of “such high mark and likelihood,”

William Barnivale's education was not con

sidered sufficiently learned either by his

father or himself. It was, therefore, deter

mined that he should study for the regular

period at the University of Oxford, where

he was accordingly entered as a commoner

both at Oriel College and at Merton;

in compliance with a custom not unusual

in former times, and probably intended to

secure the privilege of aspiring to a fellow

ship at one or other of these Colleges.

The course of instruction which he was

likely to meet with here was not such as

was calculated to direct his mind into the

paths of experience. The fifteenth century

was one of the darkest periods in the his

tory of English literature. Science was in

no better a state than learning: the old

alchemical delusion still prevailed, and a

license is extant from Henry VI. to cer

tain individuals, to authorise them in the

search of “the mother and queen of me

Q 4
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dicines, the inestimable glory, the quint

essence, the elixir of life.” Here and there,

perhaps, fragments remained of the old

scholastic philosophy; and there was some

thing in it too congenial to a mind like

Barnivale's, for it not to have occupied a

considerable share of his attention. It was

happy for him, in all probability, that it was

not more in vogue at the time; for it most

certainly would have entangled his ambi

tious intellect in these mazes of absurd

speculation in which its doctors, irrefrag

able or angelic, delighted to wander.

What he did learn of this philosophy

had much of its wonted influence on the

mind of Barnivale. It contracted a habit

of theorising without reference to facts,

and of speculating upon the different modes

and degrees of existence, without troubling

him to acquire a knowledge of nature. His

notions of things were accordingly very

unsatisfactory and ill defined. He dwelt in

an intellectual world: “in a world ofempty

forms,” as Kant, the great German philo

sopher, expresses it, not in the world of the

senses. He had not yet arrived at that

perfection of the intellectual character, as

it is also of art, which consists in the union

of the ideal and the real, and which may

be found exemplified in the works of Shak

speare, of whose genius it forms the charac

teristic and peculiar excellence, and by

which he has attained such an immeasurable

superiority over all other poets, ancient

and modern, Homer himself not excepted.

When once in this manner set free from

the truth of nature, there are no limits

within which the mind can be controlled

in its conceptions of possible existence, or

restrained in the extravagance of expect

ation. This state of mind is not a little

likely to affect individual happiness in a

degree no less permanent than injurious.

In Barnivale's case, however, for the time,

it was not without a beneficial influence.

It saved him from the trouble and the peril

of falling in love. His conceptions of

female beauty and accomplishments, not

being referred to an actual standard in the

external world, were so extravagantly high,

that there was no fear lest he should find

a lady of qualifications answerable to the

idea which he had formed of womanly ex

cellence, and so impair and retard his pros

pects in life by a premature marriage. For

the time, this influence was certainly bene

ficial; but, had it continued through life,

it would have deprived him of the greatest

blessing which can be enjoyed by mortal

man. . . In his search after an angel, he

would have fatally passed by many an ex

cellent woman; and, since what he sought

Lord Brougham and the Court of Chancery. .

never could have been found, what was

within the compass of his attainment would

to him have been lost for ever. What a

loss this would have been can be best de

scribed in the words of the poet : —

“Who that would ask a heart to dulness wed,

The waveless calm, the slumber of the dead?

No ; the wild bliss of nature needs alloy,

And fear and sorrow fan the fire of joy!

And say, without our hopes, without our fears,

Without the home that plighted love endears,

Without the smile from partial beauty won,

O! what were man?—a world without a sun 1

Till Hymen brought his love—delighted

hour,–

There dwelt no joy in Eden's rosy bower!

In vain the viewless seraph ling’ring there,

At starry midnight, charm'd the silent air.

In vain the wild-bird carol’d on the steep,

To hail the sun, slow-wheeling from the deep;

In vain, to soothe the solitary shade,

Aereal notes in mingling measure play’d ;

The summerwind that shook the spangled tree,

The whispering wave, the murmur of the bee,

Still slowly pass'd the melancholy day,

And still the stranger wist not where to stray,+.

The world was sad —the garden was a wild !

And man, the hermit, sigh’d — till woman

smil’d * CAMPBELL.

It were well if the evil rested here : but

it does not. To one labouring under such

a perversion of the intellectual faculty,

the greatest evil would be that, in some

“unblest hour,” he should be induced to

break down the barrier of his scruples, and

dare to enter into the holy state of matri

mony. Here he would still be haunted by

these dreams of unimaginable perfection,

and expect more than any state on earth

could possibly realise. However high might

be the happiness which it were capable of

producing, it would still fall short of the

elevation aimed at by the eagle-flight of

undisciplined fancy. Like the wings of

Icarus, the wax would melt in the sun ;

and he would fall, -oh, how fatally would

he fall! — self-deceived, self tormented

But William Barnivale was destined to a

better fortune.

(To be continued.)

LORD BROUGHAM AND THE

COURT OF CHANCERY.

To the Editor of the Legal Observer.

SIR,

WHEN Lord Brougham succeeded to the

high office of Lord Chancellor, I confess

that I was one of those who entertained an

opinion, that the public, and the profession,

would not be satisfied with the appoint

ment of a judge who had never practised
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in the Court of Chancery, and who was

presumed to be a common law, and not an

equity lawyer. But having, in the course

of conversation with one of the most en

lightened members of the profession, who

has retired from the bar, and also with

an able and experienced practising bar

rister, heard the opinions of those two gen

tlemen, I think it right that they should

be made known to the profession; and this

cannot be so well accomplished as through

the medium of the Legal Observer. The

individual first alluded to stated his belief,

that both the public and the profession would

soon be convinced that his Lordship's ex

perience in Appeals to the House of Lords

from Scotland, and in Appeals to the King

in Council, (all which, more or less, involve

equitable principles,) would enable him to

grapple with the business of the Court

of Chancery, and to decide the causes

which would come before him in a proper

manner; and that his Lordship's know

ledge and experience in matters peculiar

to courts of equity, were far superior to

the knowledge and experience of any indi

vidual whose practice had been confined to

a court of common law. The other gentle

man to whom I have alluded, conceived

that the great powers of mind which the

Lord Chancellor is acknowledged to pos

sess, added to his unceasing and indefatig

able diligence and industry, (by which he

masters the most lengthy pleadings, evi

dence, and documents, in a short space of

time,) would enable him to dispose of the

business of his court satisfactorily.

In making this communication, I feel

that I am rendering but an act of justice

to the Lord Chancellor; confessing as I

do, that when he was practising as an

advocate, I did conceive that his Lordship's

boundless conceptions and knowledge far

surpassed his discretion and judgment.

I am, Sir,

Your most obedient servant,

A PRAcTITIONER IN THE

Court of CHANCERY.

DEBTS UNDER FIVE POUNDS.

To the Editor of the Legal Observer.

SIR,

As the pages of the Legal Observer appear

to be open to the suggestions ofcorrespond

ents, perhaps you may not esteem the fol

lowing on the subject of the recovery of

small debts, altogether unworthy of your
InOtice.

During the last term, an instance came

under my own observation, of an action
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being brought in the Court of King's Bench,

in which the debt did not amount to more

than three pounds and a few shillings.

The defendant not being able, at the time

of the service of the writ, to pay the debt

and two guineas costs, was shortly after

wards obliged to offer a cognovit for the

same, and which (although there was no

thing beyond the declaration and cognovit)

amounted to the sum of thirteen pounds

and upwards.

According to the present law, an action.

of assumpsit, debt on simple contract, and

on speciality, may be maintained in any

one of the superior common law courts at

Westminster, when the debt is above two

pounds, and if a verdict for that sum (or

even for a less sum, and the judge do not

certify under the 43 Eliz. c. 6.) be given for

the plaintiff, he is entitled to full costs of

suit. Now, what I suggest is, that there

shall be a court in Middlesex, (for I think

it is more necessary in this county than in

any other, in consequence of the number of

actions brought for such small sums,) simi

lar to the Court of Requests in London, in

which at least all debts not exceeding five

pounds, due from persons residing or seek

ing a livelihood in Middlesex, shall be sued

for, and that no action shall be brought in

the superior courts against persons so re

siding or seeking alivelihood in such county,

for the recovery of debts not exceeding that

amount; or that all such actions as those

above mentioned, when the debt shall not

amount to more than five pounds, be

brought in the Sheriff's Court in Middlesex.

If this course were adopted, much of the

valuable time of the judges in the superior

courts, now taken up in matters of such

small moment, would be occupied in causes

of far greater importance; the costs which

fall so oppressively upon the defendant

would not be a fourth of what they now

are, since judgment may be obtained in the

Sheriffs' Court for about eight or ten

pounds; the practisers in the superior

courts would, in my opinion, increase their

respectability; the business of those courts

would be more speedily got through; and

delay, that great cause of complaint, would,

I think, in some degree be done away

with.

I feel satisfied that if there were a court

of this nature in the above county, or that

actions were obliged to be brought in the

Sheriffs' court, many an industrious trades

man would obtain payment of debts which

he would otherwise lose, from a fear of in

curring costs, and of their eventually falling

upon himself. It may be said that the

Palace Court is open for the recovery of
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small debts, and that the adoption of either

of the above plans would injure those who

have an interest in that court; but in answer,

it may be observed, first, that there is no

compulsion on. the person bringing his

action to bring it in that court, even ad

mitting the proceedings were not too ex

pensive, for the recovery of a debt not

exceeding five pounds; and, secondly, that

if any persons at present holding official

situations therein sustain any loss, pensions

may be granted them, or equivalents given,

and the public will have no reason to com

plain, if it obtain speedy and cheap justice

in exchange.

If the above suggestions shall be deemed

unworthy of insertion, or the limits of your

useful periodical preclude you from giving

them publicity, they, perhaps, may not

withstanding be the means of inducing you

to notice the subject at some future period.

I remain, Sir,

Your most obedient Servant,

AN ARTICLED CLERK.

Middle Temple,

7th Dec. 1850.

DISABILITIES OF THE JEWS.

Mr. EDITor,

SoME information as to the civil condition and

disabilities of persons professing the Jewish faith

in England, and a brief sketch of the origin and

progress of their establishment in this country,

may perhaps at the present time not be unac

ceptable to your readers.

The first appearance in England of the Jews

as a body, and in any number, was at the period

of the Norman invasion, although it is equally

certain that individuals of that nation sojourned

here under some of the Saxon monarchs; allu

sion to them being made in some ecclesiastical

muniments in the year 740, and again in 833.

The early Chronicles, from , the Conquest

downwards, afford a frightful series of atrocious

massacres and persecutions to which the Jews

were from time to time subjected, according to

the caprice or avarice of the sovereign, and the

ignorance and bigotry of the people.

They were during this period considered the

immediate property of the crown, and were spe

cifically reserved as such in more than one royal

charter"; in this character they were occasion

ally the objects of some special immunities and

privileges, granted, it should seem, with the view

of allowing scope to their commercial enterprize,

for which they, by their foreign relations, had

* In Henry III.'s charter to the city of Lon

don, granted on the 26th March, in the 52d year

of his reign, the exception runs thus: “But as

touching our Jews and merchant strangers, and

other things out of our foresaid grant, touching

us or our said city, we and our heirs shall pro

vide as to us shall seem expedient.”
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many facilities, and that they might thus by

their habitual tendency to accumulate wealth

afford a more valuable prey to their royal mas

ters, who, in some cases, after extorting to the

uttermost farthing from their unhappy victims,

sold them to a subject; they were thus trans

ferred by Henry III. to his brother Richard,

duke of Cornwall, in order that, as the chroni

cler relates, whom the former had flayed the

latter might eviscerate.

Traces are found in parliamentary, municipal,

and fiscal records, of various alternations of per

secution and protection, affording matter of in

terest to the antiquarian and historian; but for

the present purpose it may suffice to state, that

only one statute relating to this people, and

which was passed during the first period of their

settlement in England, remains specifically un

repealed: it is of uncertain date, although attri

buted to 3 Edward I., and having long been

considered obsolete, remains in the original Law

French, without any translation attached, and is

only to be met with in the appendix to Ruff.

head's Statutes.”

Within a very few years from the passing of

that act, and after enduring every species of

the most aggravated cruelty and oppression, the

Jews were, in the year 1290, banished the king

dom by a royal proclamation, under the standing

pretence of grinding the poor by their usurious

dealings; and they departed accordingly, to the

number, as is computed, of 16,500 persons.

So general and complete must have been the

exile of the Jews, that no mention whatever of

them occurs in our annals for the long interval

of near 400 years, or until after 1656, when

Cromwell, on the petition on their behalf of

Manasseh Ben Israel, a physician in Holland,

highly distinguished for his scientific knowledge,

was induced, as is supposed, to agree to their

re-establishment in England; but such consent,

if given, does not appear to have been then

acted on, as in 1663, the whole number of Jews

in London did not exceed twelve; in the years

immediately following, however, a great influx

of them took place, although sanctioned by no

special permission; and in consequence it was

held, on an elaborate argument in the case of

the East India Company v. Sand, that the Jews

reside in England only by an implied license,

which, on a proclamation of banishment, would

operate like a determination of letters of safe

conduct to an alien enemy.—(2 Show. 571.)

The Jews, on such their re-establishment,

were spared the direct hardships and inflictions

they had endured during their former settlement

here, but, notwithstanding, had to encounter

much illiberality and jealousy on the part of the

principal merchants of London, who, in 1685,

petitioned James II. to insist on the alien duty

* This act is commented upon by Daines

Barrington, in his Observations on the Statutes,

and is by him considered obsolete; in point of

fact, it may be doubted whether it was not vir

tually repealed by 37 Henry VIII, c. 9., which,

in the most comprehensive words, repeals all

previous acts relating to usury; the restraint of

which was the chief, if not the only, object of

the act of 3 Edward I. in question.
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of customs being extorted from all Jews, not

withstanding their having obtained letters of de

nization; similar petitions were presented from

the Hamburgh Company, the Eastland Com

pany, and the merchants of the west and

north of England; but the king, as his brother,

Charles II. had before done, refused to comply

with the prayer of such petitions. The mer

chants renewed their application, in 1690, to

William III., when, after much discussion be

fore the privy council, an order was issued, the

effect of which was to render the Jews liable to

the alien duty, and perhaps properly so, as from

the then recent return of the Jews to England

they were all foreigners, and of course so consi

dered in the several acts of that period; and

hence the vulgar error that all Jews are aliens.

Upon this the merchants drew up a most loyal

address of thanks to the king; and no farther

notice appears to have been taken of the Jews

until the first year of Queen Anne, when, it being

represented to both houses of Parliament that

the severity of Jewish parents towards such of

their children as were desirous of embracing the

Christian faith was a great hinderance to their

conversion, it was enacted (stat. 1 Anne, c. 30.),

that “if the child of any Jewish parent is con

verted to the Christian religion, or is desirous

of embracing it, upon application to the Lord

Chancellor, he may compel any such parent to

give his child a sufficient maintenance in pro

portion to his circumstances.”

Early in the following reign a petition was

º to the Lord Mayor and Aldermen of

ondon, praying that no Jew might be admitted

a broker: no order or bye-law seems to have

been made upon such petition, which comprised

only the most futile allegations.

In a temporary act, passed 10 Geo. I. c. 4.,

providing for administering the oath of abjura

tion for the purposes contemplated by that sta

tute, thefollowing clause was introduced in favour

of the Jews: “Whenever any of his Majesty's

subjects professing the Jewish religion shall pre

sent himself to take the oath of abjuration, the

words, “upon the true faith of a Christian,” shall

be omitted out of the said oath.” This provision,

from its very terms excluding the supposition

that such Jews were aliens, is so far additionally

valuable, as affording the first legislative recog

nition of the relation of sovereign and subject, as

regards Jews born within the British dominions;

and a more extensive boon was conferred by the

act of 13 Geo. II. c.7., which enacts, that every

Jew who shall have resided seven years in any

of his Majesty's colonies in America shall, upon

taking the oath of abjuration, qualified as above,

be entitled to all the privileges of a natural-born

subject of Great Britain.

Following up the preceding provision, whereby

naturalisation was thus effected without requir

ing that, in compliance with the act of 7 James I.,

the party applying to be naturalised should first

receive the sacrament, the famous act for per

mitting persons professing the Jewish religion to

be naturalised by Parliament was passed in 1753,

26 Geo. II. c. 26. The principal clauses of which

were, that Jews, upon application to Parliament,

might be naturalised without taking the sa

crament; that they must have resided three
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years in England or Ireland (thus evidently im

plying that foreign Jews only were contem

plated); and for disabling them, notwithstand

ing, from purchasing or inheriting any advowson

or right of patronage in the church.

It would now be scarcely credible, were it not

matter of authentic history, that this mere per

mission given by the legislature to naturalise

such foreign Jews as might apply, being qualified

as above mentioned, excited such a ferment

throughout the country, as to accelerate a session

of Parliament for the purpose of passing, as its

first act (27 Geo. II. c. 1.), a repeal of the act

in question, stating, by way of reason in pream

ble, “that occasion had been taken from the

said act to raise discontents, and to disquiet the

minds of many of his Majesty’s subjects.”

By the 26 Geo. II. c. 33., commonly called

the Marriage Act, the Jews and Quakers are the

only communities specially excepted out of the

operation of it.

Much error and delusion having hitherto pre

vailed with reference to thesupposed incapacity of

Jews to hold land in England, it may be broadly

asserted, without fear of legal contravention,

—That Jews as such are not necessarily aliens,

other than those who are foreigners in common

with other foreigners, and that therefore English

born Jews, or as they are more properly desig

mated in the act of 10 Geo. I. c. 4., and other

subsequent statutes, “his Majesty's subjects

professing the Jewish religion,” are capable in

the fullest extent of acquiring, inheriting, pos

sessing, conveying, and transmitting, landed es

tate of every description, without the sanction of

the Crown or Parliament, and without any ha

zard of forfeiture; and that, in point of fact,

many professing English Jews have purchased

and do hold freehold land in their own names,

without the intervention of trustees, or have

again sold the same without doubt or impeach

ment of their title, which has been recognised by

the mosteminent conveyancersof the present day.

In proof of this position may be quoted the

authority of Mr. Serjeant Heywood, who, in his

valuable book on County Elections, has the fol

lowing words:–“Since their return (after being

banished by Edward I.), Jews have been possessed

of real estates, without molestation; and, not

withstanding the doubts thrown out in both

Houses of Parliament in 1753, may, I conceive,

vote at county elections, upon taking the oaths,

according to the ceremonies of their religion, as

they are always permitted to do, when sworn in

courts ofjustice.”

The result of the foregoing review of the

public and legislative proceedings, with reference

to the Jews in England, appears most distinctly

to prove that, with the single exception of the

act of Anne, as affecting parental control, and

under which not more than two or three appli

cations have ever been made in Chancery, there

is no disabling statute whatsoever directly affect

ing the claim of his Majesty's subjects professing

the Jewish religion to a full and equal partici

pation with their Christian fellow-subjects in the

reciprocal rights and privileges consequent upon

the obligation and duty of allegiance as natural

born subjects of the imperial crown of the United

Kingdom.
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The only disabilities, therefore, of any import

ance now attaching to the profession of the

Jewish religion in this country are those which,

until lately, were shared by other dissenters,

which apply to the qualification for holding cer

tain official and municipal situations.

These disabilities are obviated by dissenters

subscribing a declaration, upon the true faith of

a Christian, that they will not exercise official

power or influence to injure the Protestant

church, or its bishops and clergy.

The words in italics also occur in the oath of

abjuration, or oath in lieu thereof, which is pre

scribed to be taken by members of the House

of Commons, by voters at elections for members,

when required, and by serjeants at law and bar

risters, and in some few other cases.

The phrase, therefore, “upon the true faith of

a Christian,” is the cause of all the exclusions

and disabilities under which the English Jews

now labour, and the omission of those words, as

well in the declaration as in the oath of abjur

ation, would place them in precisely the same

situation as all other dissenters from the esta

blished religion of the land.

M. M. M.

SUPERIOR COURTS.

CONSTRUCTION OF A WILL.

THE question was, whether a bequest to the

Fellows and Demies of Magdalen College, Ox

ford, was such a description of them as would

enable them to take in their corporate capacity,

or as individuals designated by the testator,

Dr. Sibthorp. The Lord Chancellor said, that

it would be perhaps impossible to find a more

absurd and senseless collocation of words than

occurred in this will; it was evidently drawn by

a man labouring under the infirmities of age;

and these circumstances relieved his Lordship's

mind from that which would otherwise have

embarrassed him in arriving at the conclusion

which he had formed; because they were quite

sufficient to bring into operation the principle

upon which the Court always acted, of deciding

in favour of the heir when the intentions of the

testator towards legatees could not be distinctly

ascertained. His Lordship adverted to the deci

sion, “The Attorney-General v. Tancred,”

which, he found had been incorrectly reported

in Lord Henley’s edition of Lord Northington’s

Decisions; and the error had been adopted in

Ambler's Reports by the omission of the words,

“Such as should be living at the time of the tes

tator's death.” That case, therefore, would

remain untouched by the present decision.

Looking to the whole of the circumstances of

the present case, it seemed to him that it would

be straining too much in favour of the bequest,

to say that the testator meant the legatees to

enjoy the gift he gave them in perpetuity. His

Lordship had calculated the amount, and found

that if the testator had meant it as a memorial

to his old friends and acquaintances, it might

perhaps amount to 15l. or 201, a piece; but if it

were to be divided among the body of the col

lege, it could not be more than 15s, or 18s. each.

Recent Decisions in the Superior Courts.

As far as it was possible to collect any rational in

tention from a will so irrational, he thought the

testator meant that the bequest should vest, not

in the college,but in the individuals, members of

it, who should be living at his death. The deci

sion in favour of the will was at variance with

the principle of former decisions, according to

which such a bequest could not be supported.

—Decision of the Court below reversed.

The Attorney-General v. Magdalen College,

Oxford. Sittings after M. 1850.

PRISONERS IN CONTEMPT.

An application was made to the Lord Chan

cellor, under Sir E. Sugden's Act, for the dis

charge of a person who had been committed for

seizing certain property, the subject of a suit in

the Court, after a receiver had been appointed;

and also for an order, that the costs of the con

tempt which the prisoner had incurred, should

be paid out of the suitor's fund. -

The Lord Chancellor held, that the case did

not come within the provisions of the statute.

Hodder v. Hine, Sittings after M. 1830.

BANKRUPTCY.

A petition was presented for the purpose of

superseding a commission of bankruptcy that

had been issued against Stephen Price, for

merly lessee of Drury Lane Theatre. The ques

tion was,Whether Price had been a trader within

the meaning of the bankrupt laws?

It appeared from a statement made by Price,

that during the time that he was lessee, he was

in the habit of buying theatrical publications,

and selling them again to the public who fre

quented the theatre, and that he was also pro

prietor of the copyright of the farce called

Simpson and Co.

The affidavit of William Dunn stated that

Price had carried on the business of a bookseller,

printer, and publisher; that he (Dunn) had been

his treasurer, and had paid the expenses attend

ing the same. -

The affidavit of William Barrymore, who had

been employed by Price in the purchase and

sale of theatrical works; and that of Mary Chap

man, who kept a fruit stand in the saloon of the

theatre, went in corroboration.

The Vice Chancellor held, that the buying and

selling were of such a nature as to constitute

trading under the bankrupt act. Petition dis

missed.— Er-parte Reayin re Price, M. T. 1830.

EXCEPTIONS.–PRACTICE.

Evans moved that the exceptions filed by the

defendant to the plaintiff’s bill might be taken

off the file for irregularity. The ground of the

application was, that the order had not been

served in due time. - -

Jacob opposed the motion, and contended

that the order only required the party excepting

to obtain the order within six days, but did not
limit the time for its service.

The Lord Chancellor held, that the service

was regular; but as the exceptions were for

scandal and impertinence, and as two of them

were for impertinence only, the plaintiff should

be at liberty to dispute the ground of the Mas

-
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ter's report, the plaintiff having obtained an

order for time to answer previously to filing his

exceptions.— Mitford v. Mitford, Sittings after

M. 1830. -

SU FFICIENCY OF A PLEA.

The Lord Chancellor, after recapitulating the

facts of the case, said, “If it is intended to be

made a matter of doubt whether a defendant in

this court has a right to put a short answer on

the file, or, in other words, to plead that he is a

purchaser for a valuable consideration, without

notice of an adverse title to a bill filed against

him for a discovery of his title, and the modifi

cation of that title, I can only say, such a

doubt is raised in vain; for that such a proceed

ing is regular—very proper no man can doubt,

and the current of all the authorities prove it.

So much then as to the point of substance, and

now as to the ground of form.

It is laid down, that in a plea of a purchase

for a valuable consideration, the defendant must

in all cases swear that the person through whom

he claimed believed, that at the time of his pur.

chase the party who so sold to him had a title

to the property he sold. Now, though in this

case the defendant does not so swear, I think he

goes fully up to that, coupling one averment

with another in his plea; nay, more, he posi

tively swears, that his vendor believed so and so.

Now that would be very hazardous swearing,

and such as, if untrue, perjury could be very

easily assigned upon. I think, therefore, the plea

should be allowed.— Jackson v. Rowe, Sittings

after M. T. 1830.

CUSTOMARY FREEHold. — MoRTGAGE.— ILLE

GITIMACY.

The plaintiff’s husband, who was the original

plaintiff, being seised of a customary freehold

estate of inheritance, situated in the manor of

Taunton late Priory, in Somersetshire, mort

gaged it to a person of the name of Ball, now

deceased, and he being illegitimate, letters of

administration of his personal estate and effects

were granted, on behalf of the crown, to the

defendant Maule, who claimed to be entitled to

the principal and interest due upon the mort

gage; the defendant Kinglake, however, as lord

of the mancr, issued his warrant of seizure, and

brought his action of ejectment to recover the

estate, as having escheated to him by reason of

the illegitimacy of the mortgagee, and the mort

gage money not having been paid to him in his

lifetime; Weaver, therefore, filed his bill against

the lord of the manor and the defendant Maule,

praying a re-surrender on payment of the prin

cipal and interest to the latter or the lord of the

manor, as the Court should direct, and for an

injunction to stay the lord’s proceedings. The

suit having abated by the death of the original

plaintiff, was revived by his widow as his admini

stratrix and customary heir, and came on to be

heard on the 2d instant, when the following

cases were cited: Howard v. Parllett, Hob. 181. ;

Sir W. Blackstone, 763.; Burgess v. Wheat,

I Ed. 252. ; Pawlet v. Attorney General, Hard.

465.; Henchman v. Attorney General, Sim, and

-
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Stuart; Attorney General v. Reeve, Atkins; and

the Master of the Rolls took time to look into

them before he delivered his judgment.

This day his Honour gave judgment, declaring

the plaintiff entitled to redeem the estate as

against both defendants, and directed the defend

ant Kinglake to re-grant to or admit the original

plaintiff and his heirs, according to the custom

of the manor, on payment of the principal and

interest and costs of suit to the defendant Maule,

and of the fines to the lord; or if the plaintiff

should not pay the lord, then to grant to or

admit the defendant Maule, on payment of the

usual fines upon the trusts of the mortgage deed

to Ball; and in that case the plaintiff to be fore

closed on non-payment to the defendant Maule

of the fines, principal interest, and costs of suit.

And his Honour refused to give the defendant

Kinglake his costs, and, on account of the novelty

of the case, would not order him to pay costs.

At the Rolls. – Weaver v. Kinglake, isth Dec.

1850.

DELIVERY OF PAPERS.—ATTORNEY.

On a motion for a rule to show cause why a

Mr. Andrewes, an attorney, should not deliverup

to a Mr. Moxon, or his attorney, certain inden

tures of lease and release and settlement, and

other papers relating to the property mentioned

in the said indentures, the following facts were

disclosed:— Mr. Andrewes, the attorney, against

whom the application was made, in 1805 mar

ried one Mary Wasborough, since deceased.

The marriage settlement was prepared by him,

and lodged for safety in his hands. By it certain

property was limited to the use of the wife, after

her to the use of the children of the marriage,

under certain restrictions; and in case of only

one child being born or surviving, then to his or

her sole use, &c. The wiſe died, and the only

surviving son attained the age of twenty-one.

The present applicant, Mr. Moxon, the surviving

trustee under the above-mentioned marriage

settlement, was anxious to discharge himself

from the trusts thus confided to him, and there

fore applied to Mr. Andrewes to deliver up the

settlement. This he refused; and the present

motion was accordingly made against him, on

the ground of his having prepared the settlement

in his professional character, and taken no inte

rest under it.

The Court observed, that this was a very dif.

ferent application from that usually made against

attorneys. Mr. Andrewes was a party named in

the settlement; and after such a lapse of time

the Court could not interpose. —Rule refused.

— Littledale J. Er-parte Moron, M.T. 1830.

MANDAMU.S.

A motion for a mandamus to the Mayor of

Liverpool, commanding him to admit a person

named Curson as a freeman of the borough of

Liverpool, he having regularly served his appren

ticeship, which, according to the custom, entitled

him to his freedom, being made; and it appear

ing that the object of the application was, that

the applicant might be enabled to vote at the

ensuing election, which would take place in a

week from the time of making the motion,



158

The Court granted a rule absolute in the first

instance. — Littledale J. Ex-parte Curson,

M. T. 1850.

ATTORNEY.—COURT OF CONSCIENCE ACT.-COSTS.

A rule was obtained by a defendant to show

cause why the plaintiff should not be deprived

of costs under the London court of conscience

act, 39 & 40 Geo. III. c. 104. s. 12., on the

grounds of the debt recovered not amounting to

more than 5l. Both the plaintiff and defendant

were attorneys of the King's Bench. The debt

arose within the jurisdiction of the London court

of conscience act, and the sum recovered was

1l. 5s.

On showing cause against the rule, it was

contended, that as an attorney, the plaintiff was

not compellable to sue in the court of conscience

for a debt amounting to, or less than, 5l. * It

was true, an attorney might waive his privileges

and sue by other process, and then he must be

regarded as suing as any other person.t. But

here, perhaps, it would be said, that the plaintiff

in proceeding by bill, and not by attachment,

had waived his privilege. But it could not be

said that he had waived his privilege, since

he was forced by law to proceed by bill, and

could not proceed by attachment of privilege. I

He, therefore, not having waived his privilege,

must be regarded as in full possession of it, and,

therefore, not within the court of conscience

act. The present rule must consequently be

discharged. -

In support of the rule it was submitted, that

it was of no importance whether the plaintiff

waived his privilege of his own accord, or was

obliged to do so by the rule of law. He was

still in the situation of a common person, and,

therefore, as the debt was within the jurisdiction

of the London court of conscience act, and as

less than 5l. had been recovered, the plaintiff

was not entitled to his costs.

The Court was of opinion, that, as it appeared

by the cases, an attorney not suing by attach

ment of privilege sued as a common person, and

was not entitled to the privileges of an attorney;

and as here his privilege was, in consequence of

the rule of law, lost, he must be considered as

a private person. Then, as a private person, he

was not entitled in such a case to have his costs.

The rule must, therefore, be made absolute.—

Rule absolute. Littledale J.- Burn v. Pasmore,

M. T. 1830.

IMPARLANCES.

A rule had been obtained, calling on the plain

tiff to show cause why the declaration, and all

subsequent proceedings, should not be set aside

for irregularity, and in the mean time all pro

ceedings be stayed. The facts were these :-The

defendant was arrested on a latitat, returnable

on the third return of Easter term. On the

* Board v. Parker, 7 East, 47.

+ Hetherington v. Lowth, 2 Str. 837; Parker,

one, &c. v. Vaughan and others, 2 Bos. & Pul. 29.

t Ratcliffe, one, &c. v. Besley, 2 Str. 1141. ;

Barber, one, &c. v. Palmer, one, &c. 6 T. R. 524.
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22d of May, which was two days before the end

of that term, bail was perfected. No declaration

was delivered in Easter term, or in Trinity term,

but on the 2d of November, before the essoin

day, it was delivered. On the 8th a demand of

plea was served. The defendant did not plead,

and judgment was accordingly signed.

On showing cause, it was observed, that the

rule with respect to imparlances in such cases

was, “where the process is returnable before

the last return of the term, but the declaration

is not delivered or filed, and notice thereof given

four days, exclusive, before the end of the term,

the defendant, if completely in court, is entitled

to an imparlance, and must plead within the

first four days of the next term, provided the

declaration be delivered or filed, and notice

thereof given before the essoin day of that term,

otherwise the defendant will be entitled to im

parl to thesu bsequent term.” “ There was, in

fact, no rule where the whole of the term im

mediately subsequent to that in which the pro

cess was returnable was allowed to pass without

declaring. But since, if the plaintiff did not

declare before the last four days of Easter term,

but did declare before the essoin day of Trinity

term, the defendant must plead within the first

four days of Trinity term; by analogy, if the

plaintiff did not declare before the four last days

of Trinity term, but did declare before the essoin

day of Michaelmas term, the defendant must

plead within the first four days of Michaelmas

term. Now here the declaration had been deli

vered before the essoin day of Michaelmas term,

it not having been delivered previous to the last

four days of Trinity term, and therefore the de

fendant was not entitled to an imparlance to

Hilary term. The proceedings were therefore

regular.

In support of the rule it was contended, that

the plaintiff having allowed the whole of Trinity

term to slip by without taking any step, he ought

to be placed in a worse situation than that in

which he would have been if he had proceeded

according to the usual course. -

The Court observed, that the practice certainly

always was, as stated, in opposition to his rule.

The Master confirmed the opinion of the

Court.

Under the special circumstances of the case,

the rule was made absolute for setting aside the

judgment on terms. Littledale J. — Smith v.

Haddon, M. T. 1830.

BAN KRUPT.

Where a bankrupt's estate under a second

commission had not paid 15s. in the pound, and

where, consequently, his future estate and effects

vested, under the 6 Geo. IV. c. 16. s. 127., in his

assignees, the Court refused to set aside a fi fa.

issued by a creditor against the bankrupt’s effects,

on application by the bankrupt. Littledale.J. —

Ring v. Gaskell, M. T. 1830.

old warRANT of ATToRNEY.

The Court allowed judgment to be entered

up on an old warrant of attorney, on the appli

* Tid. Prac. v. i. p. 466. ed. 9.
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cation of the executors of the party, to whom it

was executed, the words of the warrant being

“at the suit of the said Samuel Smith, his exe

cutors or administrators.” Littledale J.-M. T.

1850.

sHERIFF's INDEMNITY.

Where one of two persons living on the same

premises had become bankrupt, and a judgment

creditor had put in a fi, fa. against the goods of

both, and notice, by the assignees of their title,

was given to the sheriff who had seized, time was

given for returning the writ, until an indemnity

should be given, as it would be exceedingly dif

ficult for the sheriff to distinguish between the

goods of the defendant, who was a bankrupt,

and those of him who was not. Littledale J.-

Solari v. Randall and Gray. — M. T. 1830.

ATToRNEYs’ signED BILL OF COSTs.

In No. VII. p. 109., it was stated, that the

plaintiffs who were attorneys, and acted as agents

of the defendant (also an attorney), were bound

to deliver in a signed bill. We received a note

of this case from a very respectable solicitor, on

whose authority we inserted it; but we fully

intended to revert to the subject, and investigate

the grounds of the decision; for we considered

it questionable. We have now to insert a full

report, which we believe will be found accurate;

and we subjoin a reference to the cases pre

viously decided.

The plaintiffs and the defendant were attor

neys, and the action was brought, amongst other

things, for the amount of a bill of costs, contain

ing proper and not agency charges, and which

had not been delivered signed previously to the

commencement of the action. The defendant

having objected to the plaintiff’s right to recover,

owing to this omission, they relied upon the ex

ception contained in the act of 2 Geo. II, c. 23.

s. 23. (subsequently made perpetual), whereby

it was enacted in substance, that that act should

not extend to any bill of fees, &c. due from any

attorney or solicitor to any other attorney or

solicitor or clerk in court; but any such attor

ney, solicitor, or clerk in court might use such

remedies for the recovery of his fees, &c. against

such other attorney or solicitor, as he might have

done before the making of such act. The defend

ant in reply insisted that the plaintiff must still

be nonsuited, because, before the passing of that

act, viz. by the 3 Jac. I. c. 7. s. 1. it is enacted,

that “all attorneys and solicitors shall give a

true bill unto their masters or clients, or their

assigns, of all charges concerning the suits which

they have for them subscribed with their hands

and names, before such time as they or any of

them shall charge their clients with any the

same fees or charges;” and Lord Tenterden, after

some consideration, held the objection fatal;

but the plaintiffs had a verdict on their money

counts, on a ground altogether distinct from

their bill of costs.-See Jones v. Price, 1 Selw.

N. P. 160. Doug. 199. (note); Bridell v. Francis,

Peake, N. P. 1, 2. 1 Esp. Rep. 221.
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costs.

The defendant was the lessee or agent of the

Earl of Pomfret, who claimed a toll for cattle.

The plaintiff disputed the toll, and some sheep

having been distrained, brought an action to try

the right. Upon investigating the earl's title,

the defendant was advised he could not main

tain the distress, but must bring an action for

the toll. A plea of general issue had been

pleaded, but withdrawn, and a summons taken

out to stay the proceedings. At the hearing of

the summons it was arranged, that the defend

ant should pay the costs of the action as between

attorney and client. On the taxation before the

prothonotary, a considerable amount of costs

was allowed before the commencement of the

action.

The question before the Court was, Whether

the whole of the costs payable by the plaintiff

to his attorney ought to be allowed, or those

only since the commencement of the action ?

The Court, under all the circumstances, con

firmed the taxation.

Boswell v. Norman, C. P. M. T. 1830.*

PREROGATIVE COURT.— REFORM.

Sir J. Nicholl suggested the propriety of

making some alterations in the mode of giving

in evidence in cases which came before the

Court. Every member of the profession must

be perfectly aware, that a large portion of the

evidence adduced was, to say the least of it, en

tirely useless. If evidence taken upon the con

didit were to be at once published, parties would

be spared a great deal of expense and disappoint

ment; and, generally speaking, the mass of evi

dence would be diminished. Reforms were in

progress in the proceedings of other courts, and

it was impossible to resist some alteration in

that. It must be admitted that improvements

in practice had been already effected there; but

it would not do to stop short while such im

mense and voluminous masses of unnecessar

evidence, were from time to time introduced.

He invited the Bar to offer whatever suggestions

they might think proper, with a view to the in

troduction of salutary reforms.

The King's Advocate reminded the Court of

the improvement which had been adopted in

taking depositions in the first person.

Sir J. Nicholl said that it was undoubtedly an

improvement; but it was one which went only a

short way. The Learned Judge added, that he

had sat upon that bench for too long a period,

not to feel a deep interest in what concerned

the interest of the public, and related to the

profession generally. Dec. 6. 1850.

MISCELLANEA.

LAW AGAINST A MAN SPENDING MORE THAN

HE HAS.

DuriNg the protectorate of Cromwell (1657)

an act of parliament was passed, entitled “An

* This case was reported in No. VIII. p. 126.,

but the above point was not adverted to.
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act for punishing of such persons as live at high

rates, and have no visible estate, profession, or

calling, answerable thereto.” . The preamble re

cites, that “ divers lewd and dissolute persons

in this commonwealth live at very high rates and

great expenses, having no visible estate, &c. to

maintain themselves in their licentious, loose,

and ungodly practices, but make it their trade

and livelihood to cheat, deboyst, cozen, and de

ceive the young gentry and other good people

of this commonwealth.” The authority given

to magistrates under this act was curious. Every

justice of the peace, mayor, or head officer,

might issue his warrant to bring such persons

before him, and require bail for their appearance

at the next general sessions, and in default of

such bail commit them to prison. They were then

to be indicted at the said sessions “for living at

high rates and great expenses, having no visible

estate,” &c.; and upon conviction they were

committed to hard 'labour for three months.

Upon a second conviction they were to be com

mitted as aforesaid, and detained until discharged

by the justices in open sessions. If this law were

now in force, how crowded would be the House

of Correction . How constantly would the tread

mill be kept in motion : How would the com

pany at our fashionable hotels, theatres, and

promenades, be thinned . The revival of the

law would excite as great a commotion in Bond

Street and Brighton, as Lord Wynford’s bill is

likely to create “on the other side of the water.”

Literary Panorama, July, 1819.

AN IRRITABLE LAWYER.

Talent and learning are insufficient of them

selves to form either a good practitioner or a

Miscellamea.

quisite—command of temper. Without this, the

finest natural powers, and the most profound;

accurate, and extensive knowledge, will fre

quently serve only to involve their possessors in

difficulty. The instance of BARon WEston, re

lated by Roger North, is not without parallel.

He was (says North) a learned man, not only

in the common law, wherein he had a refined

and speculative skill, but in the civil and imperial

law, as also in history and humanity in general.

But being insupportably tortured with the gout,

became of so touchy a temper, and susceptible

of anger and passion, that any unreasonable op

position to his opinion would inflame him so,

as to make him appear as if he were mad; but

when treated reasonably no man was ever more

a gentleman, obliging, condescensive, and com

municative, than he was. Therefore, while a

practiser, he was observed always to succeed

better in arguing solemnly, than in managing of

evidence; for the adversary knew how to touch

his passions and make them disorder him, and

then take advantage of it.— Eramen, p. 566.

LEGAL CHRISTMAS Boxes.

In the Report of the Commissioners for en

quiring into the duties, salaries, and emoluments

of the judges, &c. of the courts of justice in

England, it appears that the Lord Chief Justice

of the Court of King's Bench, “according to an

cient usage,” receives annually at Christmas four

yards of broad cloth from Blackwell Hall, and

thirty-six loaves of sugar presented to him bypar

ticular officers on the plea side ofthe Court; and

that each Puisne judge receives annually from

the same officers a small silver plate and eighteen

loaves of sugar.— Literary Panorama, Dec.

1818.
good judge. There is another qualification re

TO CORRESPONDENTS.

It had been intended to commence the First Number of the new year with a retrospective

survey of our labours; but, besides the intervention of other circumstances, we prefer rather to

publish the lucubrations of our Contributors and Correspondents than to indulge in any garrulity of

our own. At the close, however, of the present month, which will complete the first quarter of a year,

we hope to discharge all our arrears, and to meet the views of our Advisers, as well as pay due respect

to the Correspondents whose Letters have yet remained unnoticed.

We cannot,however,neglect this opportunity of erpressing our deep obligations to the many friends of

the Legal Observer, —not only to those who have enriched its pages with articles both of literary merit

and professional information, but to others who have made valuable suggestions for the completion of

its plan. And “though last, not least in our affection,” to those who have liberally bestowed their un

qualified approbation and encouragement. Nor would we omit to own the advantage of some friendly

censures, by which we trust we have in some degree profited.

The success of the work has been altogether UNExAMPLED in legal publications. If this be but

“faint praise,” we may add, that within two months, we believe there are but few instances of pe

riodical publications attaining a circulation so ertensive as we have already reached. We are steadily

“ progressing” from week to week. In London our most sang-line expectations have been surpassed;

and so soon as the means adopted to make the work known in the Country have had their effect, we

shall have no other anariety than that of continuing to deserve the approbation we have gained, and of

striving more and more to benefit and interest the profession.

We thank both our Friend in Gray's Inn and J. W. for their Notice of the Report of a Decision

in the Eighth Number. The subject had not escaped our notice: but we have not yet had an oppor

tunity to obtain the Papers so as to give the requisite information.

We feel obliged by the Communication of some MS Reports, but must be favoured with the names

of the Solicitors on both sides, in order that the Statements may be authenticated.

The friendly remarks we have received on our “Judicial Characters” and “Sketches of the Bar”

have been considered with the attention their importance demanded. We shall give our views on this

subject at an early opportunity. In the mean time, we have to announce that the next of our Series

of Sketches will be SIR CHARLEs WetherEI.L. -
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

HoRAT.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” BAcon.

SKETCHES OF THE BAR. No. 2.

SIR CHARLES WETHERELL.

AN English court of equity, is the most un

favourable arena for rhetorical display, that

can well be conceived. In the courts of

common law, where the jurisdiction is not

confined to dry questions of property, but

embraces every topic that is connected

with the feelings, and the passions, as well

as the interests of mankind, and where, in

stead of impassive paper testimony, wit

nesses of flesh and blood infuse some portion

of humanity into the proceedings, these

circumstances, together with the habit of

addressing juries, have no inconsiderable

tendency to promote a popular style of

oratory. But a Chancery suit usually con

tains as little pabulum for eloquence, as the

British constitution is represented by Lord

Brougham to afford for the revolutionist,

who must of course be carefully distin

guished from the reformer. To whom,

moreover, can a pathetic, an imaginative,

or a humorous appeal be addressed by

the Chancery advocate with the slightest

prospect of producing any effect, unless,

indeed, it be to some reporter in his novi

tiate, or to the junior and as yet unsophis

ticated articled clerk of a solicitor? The

public in general cautiously avoid entering

the court, probably on account of the pro

verbial difficulty of getting out of it again,

and considering it as a kind of trap, which

cannot be approached with any degree of

safety; and as for his Lordship himself, one

might as reasonably attempt to excite a

sensation in the woolsack, as to influence

him by any thing but the purest matter of

fact, and the driest reasoning. The Chan

cellor in his official capacity does not pos

sess any feeling whatever; for there is in

his case, no occasional passing of sentences

upon convicted criminals, to give a fillip

to his human sympathies. He is the very

impersonation of justice; only that he is
NO. XI.

not blind, but deaf; for he takes home the

papers to read, but will not listen to the

voice of eloquence, charm she never so

wisely. -

These adverse circumstances, however,

have no effect at all, in subduing the mer

curial spirit of the celebrated lawyer, whose

name stands at the head of this article.

Whenever he speaks, the grave, austere, and

technical genius of the Court of Chancery

is outraged by a profusion of tropes and

metaphors: epithet is heaped upon epithet,

like Pelion upon Ossa; or rather, the learned

gentleman runs through an entire gamut

of them, each pitched a note higher than

the one preceding. In evolving any com

plex idea, he does not usually proceed

sentence by sentence, after the fashion of

ordinary men, but introduces each succes

sive step by way of parenthesis to the

former, until he has crammed matter suf

ficient for a moderately long speech into a

single period, to the great perplexity of his

auditors, who follow him with breathless

amazement into so obscure and intricate a

labyrinth. The dead languages are resus

citated, in order to furnish idioms and ex

pressions, which the orator arrays in an

English dress, and then passes them off for

the vernacular; and the entire mass, is

leavened by a strain of felicitous humour,

and pointed sarcasm, which, though it may

not be calculated to throw a very intense

light upon the subject which he is discuss

ing, certainly renders him one of the most

amusing speakers of the day. Conscious,

perhaps, that his matter is sometimes of

rather too popular a character to be appre

ciated by “his Lordship,” Sir Charles does

not by any means speak exclusively to the

court, but seems to consider all those “be

hind him, and on either side of him,”

equally entitled to his attention; and his

address, is occasionally as sweeping as his

late Majesty’s bow, appearing to include

every one present, except indeed the pre

siding judge himself,* whom the orator
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ever and anon, in the heat of declamation,

most irreverently turns his back.

Sir Charles Wetherell is undoubtedly one

of the most accomplished scholars at the

bar; but he is not generally considered so

sound a lawyer, or so judicious an advocate,

as some of his contemporaries. This may

be owing to his fondness for classical liter

ature, (with which he evidently possesses

an intimate acquaintance,) interfering with

his legal avocations, and to a natural

desire of bringing into action, upon every

occasion those attainments which he so

highly esteems, without duly considering,

whether he thereby promotes the cause

which he is advocating, or not. His

speeches may be compared to a numerous,

but disorderly army of many nations, speak

ing different languages, and armed after

various fashions, scouring an hostile country

in all directions, and sweeping every thing

before it, but which is put to the rout by

the tactics and discipline of a much less

imposing force (represented by the close

and logical argumentation of the late So

licitor-General) on the very first attack. On

questions, however, which have not been

of an exclusively technical nature, Sir

Charles has made some very effective and

admirable displays.

The singular physiognomy, and the whole

outward man of the ci-devant Attorney-Ge

neral, are in perfect keeping with his cha

racter. To be sure, the eyes are rather

deficient in expression, as they appear to

be continually and fixedly gazing at some

object or other, without being conscious of

seeing any thing; but the remaining fea

tures indicate a propensity to satire, com

bined with Listonic drollery,-a compound

of Momus and Mephistopheles. Amongst

other peculiarities relating to the person,

the learned gentleman is not altogether

exempt from a common failing of very eru

dite men. He has never been finical in

matters of raiment, as the

“ calceus alter

Ruptă pelle patens,”

which used invariably to constitute a part

of his equipments, and the chasm between

the bottom of his waistcoat and the top of

his inexpressibles, commonly designated in

the courts for a long series of years as

“ darkness visible,” sufficiently testify.

These innocent eccentricities may be in

dulged in with impunity by the wealthy:

it is only where similar results are known to

be the offspring of hard necessity, that the

ridicule which they provoke is accompanied

with contempt. However, since Sir Charles

entered into the connubial state, Hymen

Sketches of the Bar.— Sir Charles Wetherell.

has repaired his shoes, braced up his nether

integuments, and laved his linen.

Some analogy appears to exist, in the

case of every lawyer, between his peculiar

characteristics in court and his conduct as

a politician, both having their common

origin in the natural disposition of the man.

Thus the subtle and acute special pleader,

well versed in the turns, and shifts, and

manoeuvres, of his profession, usually carries

his suppleness and his cunning into all his

public relations; and, on the other hand,

the manly and straightforward advocate, is

also the honest and independent senator.

Perhaps it is by some such test as this, that

the friends of Sir Charles Wetherell have

tried sundry little ambiguities of conduct

in his early career, which they have been

disposed to attribute to eccentricity and

caprice, rather than to any unworthy mo

tive. It is certain that whenever he has

committed any act of what he would him

self call outrageous honesty, his language

has been that of one who is too apt to be

guided by impulse. There is one principle,

however, to which he has always steadfastly

adhered, and which appears to form the

polar star of his political course; namely, a

devoted attachment to the existing institu

tions of his country, and an uncompromis

'ing resistance to every attempt at altering

them, whether it be in the way of gradual

change or of sweeping innovation. It will

no doubt be considered by many, that his

opposition to all measures ofreform, of what

nature or kind soever, is something too

indiscriminate; but the above fact is ad

duced as an instance of his honesty, rather

than of his discretion. On this score, at

least, he may claim credit, for the most firm,

and inveterate consistency.

SUMMARY OF RECENT STATUTES.

THE NEW FORGERY ACT.

[I WIL. 4. c. 66. 23d July, 1830.]

Qne ofthe most important statutes passed

in the last session, was the bill consolidating

and amending the law of forgery. It is a

practical proof that the legislature is now

arriving at the conclusion, that the crime

of forgery is not deserving, in all cases, of

So severe a punishment as death. That

punishment is still retained in several in

stances, but is abolished in an almost infi

nite number. After giving an analysis of

the act, we shall point out the principal
changes in the law which it has effected.

Sect. 1. No forgeries, or their connected of.

fences, which, by the existing law, are punishable
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with death, shall be any longer so punishable,

unless made so by this act; but persons guilty

of such offences, shall be liable to transportation

for life, or for any term not less than seven

years, or imprisonment for not more than four,

nor less than two years. Nothing in this act

to affect the law relating to coin.

Sect. 2. Forging, &c. the great seal of the

United Kingdom, privy seal, privy signet, sign

manual, Scotch Union seals, great or privy seal

of Ireland,-treason, and capital; proceedings on

this section, not to be affected by the statute of

William III. “For regulating trials in cases of

treason and misprision of treason,” or by the

statute of Anne “For improving the union of

the two kingdoms.”

Sect. 3. Forging, &c. Exchequer bill or deben

ture, East India bond, bank note, bank bill of

exchange, bank post bill, bill of exchange, pro

missory note for payment of money, or any en

dorsement or assignment thereof, or any accept

ance of any bill of exchange, will, testament,

codicil, or testamentary writing, undertaking,

warrant, or order for payment of money,-

capital.

Sect. 4. Forging, &c. any writing, however

designated, if capital by any act now in force,

and if in law a will, codicil, bill of exchange,

&c. within the true intent and meaning of this

act, — capital.

Sect. 5. Making false entries in the books of

account of the Bank of England, and South Sea

Company, or falsifying the accounts of the owners

of stock, &c. in those books; or transferring

the said stocks, &c. in the names of persons not

the true owners,– capital.

Sect. 6. Forging, &c. a transfer of any share or

interest of or in any stock, &c. transferable at

the Bank of England or South Sea House, or of

or in the capital stock of any body corporate, &c.

now, or hereafter to be, established by charter or

act of Parliament; forging, &c. power of attor

ney or other authority to transfer such stock,

&c. or to receive dividends in respect of the

same, or demanding or endeavouring to have it

transferred, or to receive any dividend on it, by

virtue of such authority; or personating the

owner of such stock, &c. thereby transferring

his share in such stock, or receiving money in

his stead, – capital.

Sect. 7. Personating the owner of any of the

above stocks, and thereby endeavouring to trans

fer any share or interest in the same, or to re

ceive any money due to such owner by such

personation,– transportation for life or not less

than seven years, or imprisonment for not more

than four nor less than two years.

Sect. 8. Forging, &c. the name or hand-writing

of a person purporting to be an attesting witness

to the execution of any power of attorney men

tioned in s. 6., transportation for seven years or

imprisonment not exceeding two years nor less

than one.

Sect. 9. Clerks in the Bank of England and

South Sea Company knowingly making out a

dividend warrant for more or less than the per

son in whose favour such warrant is made out

is entitled to, -liable to transportation for seven

years, or imprisonment for not more than two

years nor less than one.
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Sect. 10. Forging, &c. any deed, bond, or

writing obligatory, court roll, copy of court roll

relating to any copyhold or customary estate, ac

quittance, or receipt for money or goods, or

accountable receipt for money or goods, or for

any note, bill, or other security for payment

of money, or any warrant, order, or request for

the delivery or transfer of goods, or for the deli

very of any note, bill, or other security for payment

of money,- transportation for life or not less

than seven years, or imprisonment for four and

not less than two years.

Sect. 11. Fraudulently acknowledging any re

cognisance or bail in the name of another, whe

ther such recognisance or bail in either case be or

be not filed; acknowledging any fine, recovery,

cognovit actionem, judgment, deed enrolled,-

transportation for life or not less than seven

years, or imprisonment for four and not less

than two years. .

Sect. 12. Knowingly purchasing, receiving, or

having in possession any forged bank note, bank

bill of exchange, or bank post bill, or blank

bank note, blank bank bill of exchange, or blank

bank post bill, of the Bank of England,- trans

portation for fourteen years.

Sect. 15. Making, having, or using, without

lawful excuse, any instrument for making paper,

with the words “Bank of England” visible in

the substance, with curved or waving bar lines,

or with the laying wire lines in a waving or

curved shape, or any number, sum, or amount,

expressed in a word or words in Roman letters,

visible in the substance; or manufacturing, using,

selling, exposing to sale, uttering, or disposing of,

or knowingly having such paper in possession;

or by contrivance causing the words “Bank of

England” to appear visible in the substance of any

paper, or causing the numerical sum or amount

of any bank note, bank bill of exchange, or bank

post bill, blank bank note, blank bank bill of

exchange, or blank bank post bill, in a word or

words in Roman letters, to appear visible in the

substance thereof,- transportation for fourteen

years.

Sect. 14. Nothing herein contained shall pre

vent any person from issuing any bill of exchange

or promissory note, the amount expressed in

guineas, or in a numerical figure or figures de

noting the amount in pounds sterling, visible in

the substance of the paper; nor from making,

using, or selling paper having waving or curved

lines, or other devices in the nature of water

marks, visible in the substance of the paper, not

being bar lines or laying wire lines, if not so con

trived as to form the texture of the paper, or to

resemble the waving or curved laying wire lines

or bar lines, or the water-marks of the paper

used by the Bank of England.

Sect. 15. Engraving on any plate or material

any promissory note or bill of exchange purport

ing to be a bank note, bank bill of exchange, or

bank post bill, or part thereof, or blank bank

note, &c. of the Bank of England, or using such

device for making or printing any bank note, &c.,

or having in possession such device, or putting

off or having in possession any paper on which

any blank bank note, &c., or part of any bank

note, &c. shall be impressed, - transportation

for fourteen years.

R 2
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Sect. 16. Engraving or making on any plate or

other material any word, number, figure, charac

ter, or ornament, the impression taken from which

resembles, or is apparently intended to resemble,

any part of a bank note, &c. of the Bank of

England, using such plate, &c., having in posses

sion such plate, &c., putting off, &c. paper on

which there is such an impression, having such

paper in possession, — transportation for four

teen years.

Sect. 17. Making or using any instrument for

the manufacture of paper, with the name or firm

of any person or persons, body corporate, or

company, carrying on the business of bankers

(other than and except the Bank of England),

appearing in the substance of the paper; having

such instrument in possession ; manufacturing,

using, selling or exposing to sale, putting off,

having in possession such paper, or causing such

name of firm, &c. as above mentioned to appear

in the substance of the paper, on which the same

shall be written or printed, – transportation for

fourteen years and not less than seven, or im

prisonment for not more than three years nor

less than one.

Sect. 18. Engraving or making on any plate, &c.

any bill of exchange or promissory note, or any

part thereof, purporting to be such bill of ex

change, &c. as were mentioned in the last

section; engraving, &c. any word or words re

sembling, or apparently intended to resemble,

any subscription subjoined to any bill of ex

change or promissory note issued as aforesaid;

using or having any such plate, &c, or part

thereof; offering or putting off, or having any

such paper, on which is an impression of any

part of such bill, &c., or of such subscription,—

transportation for fourteen years and not less

than seven years, or imprisonment for not more

than three years nor less than one.

Sect. 19. Engraving or making upon any plate,

&c., any bill of exchange, promissory note, un

dertaking, or order for payment of money, or

any part thereof, in whatever language or lan

guages, being, or not, or intended to be, under seal,

purporting to be such instrument of any fo

reign prince or state, or any minister or officer

in the service of any foreign prince or state,

or any body corporate, or of the like na

ture, constituted or recognised by any foreign

prince or state, or of any person or com

pany of persons resident in any country not

under the dominion of his Majesty; using or pos

sessing any such plate, &c.; offering or putting

ºff, or possessing paper, on which any part of

such foreign bill, &c. is impressed, -— transport

ation for fourteen years and not less than seven

years, or imprisonment for not more than three

years nor less than one.

Sect. 20. Inserting any false entry in any re

gister of baptisms, marriages, or burials; uttering

as true any forged copy of an entry in such re

gister; uttering any forged entry as true; de

stroying, defacing, or injuring, or permitting to

be destroyed, &c., any such register or part

thereof; forging, altering, or uttering, knowing

it to be forged or altered, any license of maſſ.

riage, – transportation for life or for seven,

years, or imprisonment for not more than four

years nor less than two.
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Sect. 21. Rector, vicar, curate, or officiating

minister of any parish, allowed to correct errors

in the before-mentioned registers.

Sect. 22. Inserting in any copy of any register

transmitted to the registrar of the diocese any

false entry of any matter relating to any baptism,

marriage, or burial; or forging, or altering, or

uttering, knowing it to be forged or altered,.

copy thereof, or wilfully signing or verifying suc

copy, — transportation for seven years, or impri

sonment for not more than two years nor less

than one.

Sect. 23. The punishments provided by 5 Eliz.

c. 14. repealed, and transportation for not more

than fourteen years nor less than seven, or im

prisonment for not more than three years nor

less than one, substituted.

Sect. 24. All forgers and utterers may be dealt

with in the county where they are apprehended

or are in custody, as if their offence were com

mitted there; accessories before and after the

fact in felony, and persons aiding, abetting, or

counselling the commission of any offence, if a

misdemeanor, may be dealt with, and offence

charged to have been committed, in any county

in which the principal may be tried.

Sect. 25. Principals in the second degree, and

accessories before the fact, in felonies punishable

under this act, liable as principals in the first

degree; accessories after the fact liable to im

prisonment for any term not exceeding two

years.

Sect. 26. The Court may superadd hard labour

and solitary confinement to the punishments

directed to be inflicted on offences against this

act.

Sect. 27. The jurisdiction of the Admiralty

saved.

Sect. 28. Where having any matter in the

custody or possession of any person is in this

act expressed to be an offence, if any person

shall have such matter in his personal custody

or possession, or knowingly and wilfully have it

in any dwelling-house or other building, lodging,

apartment, field, or place, open or enclosed,

whether belonging to or occupied by himself or

not, whether for his own use or the use ofanother,

such person shall be deemed to have such matter

in his custody or possession within the meaning

of this act; where the committing any offence

with intent to defraud any person whatsoever is

made punishable by this act, in every such case

the word “person” shall be deemed to include

his Majesty, any foreign prince or state, body

corporate, company or society of persons not

incorporated, person or number of persons in

tended to be defrauded by such offence, whether

residing or carrying on business in England or

elsewhere, under the dominion of his Majesty or

not; and it shall be sufficient in any indictment

to name one person only of such company, so

ciety, or number of persons, and to. the

offence to have been committed with intent to

defraud the person so named, and another or

others, as the case may be.

Sect. 29. Act not to extend to Scotland and

Ireland.

Sect. 30. Where the forging or uttering any

writing or matter is in this act expressed to be

an offence, if any person shall, in England, forge
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or utter any such writing or matter, in whatso

ever place or country out of England, under the

dominion of his Majesty or not, such writing or

matter may purport to be made or may have been

made, and in whatever language or languages the

same or any part thereof may be expressed, every

such person shall be deemed an offender within

this act, and punishable as if the writing or matter

had purported to be made or had been made in

England; and if any person shall, in England,

forge or utter any bill of exchange, promissory

note for the payment of money, indorsement on,

or assignment of, any bill of exchange or pro

missory note for the payment of money, accept

ance of bill of exchange, undertaking, warrant,

or order for the payment of money, deed, bond,

or writing obligatory for the payment of money,

(whether made only for the payment of money,

or the payment of money with some other pur

pose,) in whatever place or country out of Eng

land, under the dominion of his Majesty or not,

the money payable or secured by such bill, note,

undertaking, warrant, order, deed, bond, or writ

ing obligatory, may be or may purport to be pay

able, and in whatever language or languages the

same or any part thereof may be expressed, and

whether such bill, note, undertaking, warrant,

or order, be or be not under seal, every such

person shall be deemed an offender within this

act, and punishable in the same manner as if the

money had been payable or had purported to be

payable in England.

Sect. 31. After repealing several acts relating

to forgery, after the 20th of July, in England,

it directs, that offences committed before that

day shall be punishable according to the then

existing law; provided that if such offences are

punishable with death by that law, but not so

punishable by this act, they shall be liable to

transportation for life, or not less than seven

years, or imprisonment with or without hard la

bour for not more than four years or less than two.

Sect. 32. The act to commence operation on

the 21st of July, in the year 1850.

With respect to the mode in which this

act is drawn, it may be observed that the

wording is more concise, than that of the

repealed statutes relating to forgery. The

intent in committing any of the offences

mentioned in it, is stated in the various sec

tions “with intent to defraud any person

whatsoever.” This is more general than

the language of most of the former acts,

and saves repetition. The 27th section

points out the construction to be put on

the word “person.”

The necessity of showing authority to

do certain acts, or have certain things in

possession, where those acts or that posses

sion would be lawful if authorised, is more

explicitly than in former acts thrown on the

party accused. As nothing is said through

out the act of this authority being in writ

ing, it is presumed the authority may be

proved to have been given in any other way.

Where new provisions are introduced

into the act, they are marked in italics in

the analysis.

The first section, providing for all forge

ries made capital by other acts, would ne

cessarily refer to forgeries connected with

the pay of the navy. They are, however,

also provided for, not inconsistently with

this act, by 11 Geo. 4. c. 20, which amends

and consolidates the laws relating to the

pay of the royal navy. Some inconsistency

will, however, be found on comparing this

section and section 13. By the first section,

where persons committing forgery are liable

by any act in force to the punishment of

death, and are not punishable with death

by this act, they may be transported for

life, &c. By 13 Geo. 3. c. 79. s. 1. several

offences included under the general words

of that section are capital; but by sect. 13.

of the present act those offences are punish

able not with death, but with transportation

for fourteen years only. Two punishments,

therefore, for the same offences are pro

vided. Of course should any person be

convicted of any of those offences, he would

be punished under sect. 13., as that would

be the more strict construction of this,

which is a criminal act. A special provi

sion having been made in the same act for

the punishment of the offence, it must be

taken that the legislature did not intend it

to be punished, under the general words of

the first section.

No change is effected by ss. 2, 3, 5, 6.

Certain additions, however, are made, and

are printed in italics.

The punishment provided in s. 7. is in

creased from seven years' transportation.

The offences mentioned in s. 10. were

capital by 45 Geo. 3. c. 89. s. 1. The 5 Eliz.

c. 14. s. 2. provided, that persons forging a

court-roll, should beliable to pay the party

grieved his double costs and damages, and

to forfeit to the crown the whole issues of

his lands and tenements during his life, and

to suffer imprisonment for life.

The offences constituted by s. 11. were

capital by 21 Jac. 1. c. 26. s. 2., extended

by 4 W.& M. c. 4. s.4, and 27 Geo.3 c.44.

s. 4. In Timberly's case (2 East's P. C.

1009. 2 Russ. Cr. 482. ed. 2.), which was

on the construction of 21 Jac.1, it was

holden, that the personating bail before a

judge at chambers, was no felony unless the

bail was filed. The provision in italics in

the analysis was therefore necessary.

Most of the offences mentioned in s. 13.

were capital by 13 Geo. 3. c. 79. s. 1. The

provision as to having in possession the

paper mentioned in the section is new.

By the 45 Geo. 3. c. 89. s. 7., and

52 Geo. 3. c.138. s.5., the authority of the
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Bank of England necessary to exculpate

the supposed offenders from the acts men

tioned in s. 16. must have been in writing.

The 41 Geo. 3. c. 57. s. 1. provided, as a

punishment for the first offence in the case

set forth in s. 17., imprisonment for any

time not exceeding two years, nor less than

six months, and for the second offence

seven years' transportation.

The punishment by s. 2. of the last-men

tioned statute, for the offences stated in

s. 18., except those with respect to “any

subscription subjoined,” &c. was the same

as that provided by s. 1. The punishment

for the latter offences, was (by s. 3.) impri

sonment for any time not exceeding three

years, nor less than twelve months; second

offence, seven years' transportation. The

provisions as to using any plate on which

“such subscription,” &c., or uttering, or

having in possession paper on which “any

such subscription,” &c., are new.

The 43 Geo. 3. c. 139. s. 2. made the of.

fence mentioned in s. 19. a misdemeanor,

punishable for the first offence with impri

sonment not exceeding six months, fine,

and private whipping, or one or more of

these punishments; second offence, four

teen years' transportation. The authority

to do the acts stated in that statute, must

have been in writing.

As to offences under s. 20. it is to be

observed, that by the 4 Geo. 4. c. 76. s. 29.

(the marriage act) the forging or altering

the register of marriage, must have been

“with intent to elude the force of that

act.” The destroying, or defacing of the

register must have been “with intent to

avoid any marriage, or to subject any

person to any penalties of the act.” By

52 Geo. 3. c. 146. s. 14. the words were

“knowingly and wilfully,” and “wilfully.”

By this latter statute, those offences were

punishable with transportation for fourteen

years. By the 4 Geo. 4. c. 76. s. 29. the

offences relating to marriage registers, were

punishable with transportation for life.

In s. 22. the enactment against “utter

ing," except as to marriage registers, is

new. In all the cases mentioned in the

section, except that of uttering, the punish

ment was by 52 Geo. 3. c. 146. s. 14. trans

portation for fourteen years. By 4 Geo. 4.

c. 76. s. 29. uttering a forged copy of a regis

ter of marriage, was punishable by trans

portation for life.

The provisions of s. 24. are new. A

similar enactment is contained in 9 Geo. 4.

c. 31. s. 22., in the case of bigamy. Pre

viously the party could only have been

tried, in the place where the offence was

committed. The next provision as to the
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place of trial of accessories is unnecessary,

since the provision 7 Geo. 4. c. 64. ss. 9,

10. would here apply and enable pro

secutors to proceed against accessories, in

any county wherein the principals might

have been tried. The provision concerning

misdemeanors appears very absurd, since

the words “aiding, abetting, or counselling,”

the two first of which are expressive of a

principal in the second degree, and the

last of an accessory before the fact, would

seem to intimate that there were accessories

in misdemeanor. Now it is hardly neces

sary to observe, that in crimes below the

degree of felony, there are no accessories,

but all concerned are principals, and there

fore the provision is surplusage. But if

the intention of the legislature, was to create

accessories in misdemeanor, then the sec

tion does not go far enough, for it says

nothing of accessories after the fact. We

presume the sole object of the section, was

to remove doubts arising in the minds of

persons unacquainted with law. But surely

that ought to be no reason, for creating

doubts in the minds of those, who do not

labour under that deficiency. All that the

section need to have stated, was, that mis

demeanors punishable under this act, might

be dealt with in the same manner as fe

lonies. A similar inconsistency is to be

found in the 7 & 8 Geo. 4. c. 29. s. 61, and

9 Geo. 4. c. 31. s. 31.

The provision (s. 25.) for the punishment

of principals in the second degree, and of

accessories, is new. Before this, they were

either punishable by the particular provi

sions of each act of parliament, or at com

mon law. The power to superadd hard

labour or solitary confinement, (s. 26.) is

also new.

Section 28. extends the provisions of

45 Geo. 3. c. 89. s. 6., as to what shall be

considered possession. It is new as to the

meaning of the word “person” throughout

the act. This was rendered necessary as

to foreigners by repealing 43 G. 3. c. 139.

s. 1. The provision for the mode of alleg

ing the persons intended to be defrauded,

is unnecessary. The 7 Geo. 4. c. 64. s. 14.

sufficiently provided for such cases.

The enactments contained in s. 30. are

new, and appear necessary since the repeal

of 43 Geo. 3. c. 139. s. 1.

Although the language of this statute is

throughout concise, yet we conceive there

are obscurities in it, perhaps arising from

excessive conciseness, which will cause

considerable difficulty in its operation. In

this opinion we believe we are joined by

several professional gentlemen, of consider

able practical experience.
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METROPOLITAN GENERAL

REGISTRY.

To the Editor of the Legal Observer.

SIR,

A PAMPHLET has recently appeared on the

subject of the Metropolitan General Re

gistry Bill, written by Mr. Mewburn, a

solicitor of great respectability and consi

derable practice, at Darlington, in Durham,

on the borders of a register county. As

the publication has not yet been noticed

in the reviewing department of the Legal

Observer, I venture to call your attention

to it.

Mr. M. is alive to the importance of the

question, and discusses it in all its bearings.

The result of his discussion is unfavourable

to the proposal of the Commissioners; and

he maintains, that while it would fail to

remedy the evils at present existing, it

would plunge us into others, to which we

are at present strangers. If this be so, the

rejection of the measure is of course the

only step consistent with reason and pru

dence. All change is an evil. An im

portant change in laws long established is

a great evil; and before incurring it, we

ought to be quite sure that the change will

not only remove old grievances, but that it

will effect this desirable object without in

troducing others more intolerable.

Mr. M. contends that the evil which the

registry is to remedy, is greatly exagger

ated. “The annual number,” says he, “of

transactions concerning real property is

estimated at 80,000; but the aggregate in

stances of the suppression of deeds within

the collective experience of the profession,

do not in all probability exceed 1000.” He

adds in a note, “the probability is that the

number of instances is far more limited, as

few attorneys, even in extensive practice,

have had any circumstances of the kind

brought before them.” It cannot indeed be

doubted, that the proportion of fraudulent

cases is much below the calculation in the

pamphlet. What an insufficient reason then

do they afford for a measure, which is to

up-root the ancient land-marks of the law,

to effect a complete revolution in the pro

fession, and to brand every landholder in

the kingdom with a charge of either dis

honesty or imbecility, by declaring him

unfit to retain the custody of his own title

deeds ! How could eight men of common

sense, not to say of professional eminence,

be brought to propose so monstrous a re

medy for so insignificant an evil? Mr. M.

suggests that it arises from six of the eight

Commissionersbeing eminent conveyancers,

and possibly this may account for it. Po
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lice magistrates are said, not usually to

entertain the most charitable opinion of

human nature; and this arises from their ex

perience lying so much among the depraved

part of society. Something like this may

be the case with men who have devoted

their lives to the mysteries of conveyancing.

Like the magistrate, it is their business

“to spy out abuses,” and the constant

practice of doing so, may in time aggravate

habit into infirmity. “To such men, every

case of fraud or difficulty is sent, for their

opinion and advice.” No instance of dis

honesty is discovered, but they hear of it,

and the consequence is that they acquire

“a morbid apprehension of fraud,” and con

clude that their experience is the type of

that of all other men. After all, however,

there is some portion of honest principle

among mankind; and if not much, there is

at least some common prudence, which

shows, men that “honesty is the best po

licy.” "Fraud is the exception, not the rule

of men's actions; even if the disposition to

cheat be universal, the disposition to be

cheated is certainly not so; and the law

ought not to interpose, to relieve men from

the necessity of using ordinary care and

diligence. Such petty interference to re

gulate matters which should be left to in

dividual prudence—such minute legislation

to reduce men to the condition of children,

by taking from them the superintendence of

their own affairs, under pretence of manag

ing them better, is accordant enough with

the genius of despotism, but is perfectly at

variance with the institutions of a free

country. It is, moreover, calculated to have

a bad effect upon public morality, by de

claring that integrity is a phantom; that no

man acts honestly, unless it is rendered

impossible for him to act otherwise; and

that no property is safe, unless the assur

ances are secured by the bolts and bars of

the law. We are bad enough, but happily

not quite so bad as this.

We are guarding them against an evil,

which is in a great degree visionary. And

how 2 By a plan inefficient, onerous, and

expensive; a plan which by its prying

scrutiny into the transactions of individuals,

is abhorrent to the feelings and habits of

Englishmen, and at once morally, commer

cially, and politically reprehensible.

All the deeds relating to all the land in

the kingdom, are to be deposited in one

office: in truth, it must be a tolerably capa

cious one. But when this is done; when

every scrap of parchment belonging to

every family and every individual, slumbers

in safety within four stone walls, then will

be the commencement of difficulty and
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confusion. The deeds are all safe; but it

is not enough to know this — it will be ne

cessary sometimes to consult them — and

how is this to be done?

On this subject I will not trouble you

with any thing of my own, but refer to

the observations of an eminent convey

ancer, Mr. Park, quoted by Mr. Mewburn.

Mr. Park says,

“The difficulty which still continues to oppress

my mind, and from which I cannot wholly relieve

it, is the question whether the aggregate of in

convenience and expense which would be pro

duced, from the necessity ofsearching the register,

and enrolling a memorial, or perhaps duplicate,

in every transaction relative to real property,

would not be of that amount which ought to be

considered, on the principles of legislation, as

overbalancing the mischief of the occasional loss

or ruin of individuals by fraud. For I apprehend

it to be clear, that if the number of cases in which

mischief actually ensues from the want of a pub

lic registry be small, in proportion to the whole

number of transactions concerning real property,

while the inconveniences and burden of the

remedy proposed would be considerable, at the

same time that they would be universal, the

soundest principlesº would be those

which should decline to be moved, by compas

sion for individuals, to the imposition of a serious

and burdensome inconvenience in the universal

transaction of business between the community

at large. There are many evils to which indivi

duals are still exposed, in the minor dealings of

mankind, and which are serious enough in them

selves, but for which no one would attempt to

propose a legislative remedy, because it could

only be effected by a machinery of universal

comprehension, too cumbrous or inconvenient

to be submitted to in matters of hourly occur

rence. The evils of over-legislation have, I be

lieve, been sensibly felt by the community of

this country of late years; enough so, at least, to

open the eyes of all men to the necessity of cau

tiously weighing the inconveniences of a remedy,

necessarily universal, against the evils to be re

medied, which are only occasional or individual.

It must never be forgotten, that all legislation is

a choice of evils, and that preventive legislation,

by machinery, as it must necessarily be, univer

sally comprehensive, must, in almost all cases, be

enormously out of proportion to the matters to

beſº If the machinery be so simple,

and of so little burden, as to render this dis

proportionateness immaterial, it is certainly no

objection; and again, if the acts to be prevented

involve that degree of public mischief as to make

them umbéarable, the machinery, however dis

proportionate or inconvenient, must be sub

mitted to.

“As a general principle, I apprehend it to be

extremely desirable that transactions relative to

property should be as little as possible condi

tional for their validity on the aſter-acts of

agents, and that men should not go home, after

having met to execute deeds, with the feeling

that it still depends on the fidelity and attention

of a professional agent whether those deeds
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shall, or shall not, secure their purpose. And if,

indeed, as seems to be the prevalent opinion, the

doctrine of notice is to be abrogated, it may be

feared that many cases would occur, in which

both the temptation and the power would be in

the hands of the agent to give fraudulent pri

orities, and to invalidate bond fide transactions.

I should tremble much at the consequences to

the character of English justice, if it afforded no

remedy against such acts as these.

“It appears to me, also, that another question

to be attentively investigated is this, – How far

a register does really effect that inviolable secu

rity which it promises. For if the argument in

its favour assumes that the security is accom

plished by it, as an universal proposition, and

upon examination it appears that the security is

problematical, then, certainly, the argument has

not really the whole value which it appears to

have.

“Of the Middlesex registry, as at present

mechanised, I happen to know enough, practi.

cally, to have no hesitation in saying that it does

not, and cannot, insure the purposes for which

it was created. During six months that I was in

the office of a very eminent solicitor, preparatory

to my going into the chambers of a conveyancer,

it was occasionally my business to ‘search on an

abstract’ through the Middlesex registry, and I

therefore know something personally of the na

ture of that operation. And I here wish to ob

serve, in the first instance, that it is all a chance

whether the clerk or other person employed in

making the search understands sufficiently the

devolution of title disclosed by the abstract, or

the principles upon which the search should be

made in reference to that title, to make his

search exhaustive of the risks. The professional

friend with whom I was placed, and who was a

man of great method, and of unwearied assi

duity, in the business of the office, had made me

laboriously familiar with the habit of analysing

abstracts on paper, before I was intrusted with

the duty of searching. But I am not aware that

this habit is frequently made a part of profes

sional education; and I have several times been

applied to, since I have been in practice, by ar

ticled clerks and others, to point out the names

and dates to which the search was to be directed,

on abstracts on which I had directed the cus

tomary searches in the register—an employment

which, of course, a conveyancing counsel cannot

take upon himself, and which I have, therefore,

been obliged to decline, by referring the appli

cant for information to some office where regu

lar conveyancing clerks are kept. But we will

suppose the clerk to whom the search is intrusted

so have succeeded, as well as he can, in analys

ing his abstract, or to follow it on the pages of

the abstract, without an analysis. The title, we

will suppose, is to a house or houses in the parish

of Mary-le-Bone, and to have been forty or fifty

years in a family of the name of Taylor (I will

not push the reductio ad absurdum as high as

Jones): he has then to search in the calendar of

each year during which a Taylor has been the

proprietor on the abstract; and every convey

ance which he finds by a Taylor of that Christian

name, and in the parish of Mary-le-Bone, in each

of those years, he must bring to the test by ex
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amination of the memorial; and to do this he

must, each and every time, find the book in the

presses of the office referred to by the calendar",

and he must remove that book (a ponderous

atlas folio) to the table or counter in the centre

of the office, find the page referred to, and there

inspect the memorial recorded. It is unneces

sary to say, that he may be for whole days, and

even whole weeks, employed in this manner,

without any materiality to the business on which

he is engaged, and until he gets slovenly and

listless by the incessant abortiveness of his labour.

But perhaps he finds a settlement, or a trust

deed, or a will, which, though not specifically

describing the property on the abstract, contains

a description suspiciously analogous, or a sweep

ing clause, or a general description. He is then

to take upon himself the critical functions of a

conveyancing counsel, and to decide whether

that instrument does or does not affect the pro

perty, and whether he is to report it. Now, I

ask, how many of the clerks daily employed in

making searches in the Middlesex registry are

really competent to the exercise of this function,

or have made themselves sufficiently acquainted

with the abstract to form any judgment at all?

I believe, also, that the prevailing practice is to

search only down to the termination of apparent

ownership on the abstract, viz. down to the date

of the next conveyance; whereas it is obvious

that the search should be extended down to the

date of the registration of that conveyance, as a

subsequent conveyance, previously registered,

would have the priority.

“I’venture to say, also, that in three abstracts

out of five, it would require all the acumen and

the knowledge of the conveyancer to find out,

under a complicated series of facts and transac

tions, who are the persons whose registered acts

might affect the title; and that, therefore, in all

such cases, the search, as executed in the Mid

dlesex registry, does not secure the safety of

the purchaser, so far as is dependent on the

registry.

* “It must be very familiar to your Honours,

that titles often depend upon facts, such as de

scents to numerous coparceners, &c., which are

briefly stated in the abstract, and on which the

utmost vigilance of mind, as well as much in

formation, is necessary to trace the devolution of

“* Mr. Park, in a note attached to his remarks,

says, – ‘I do not now recollect the condition

which the calendars are in at the Register Office;

but I recollect well that, at the Prerogative Office,

the calendars of many years, although engrossed

on vellum, had three, four, or more, of the

names at the bottom of every page erased by the

constant friction of the hands of persons search

ing in them — a fact which, considering the

enormous sums received by that office for busi

ness done in it, always struck me as a glaring in

stance of that indifference (to give it no harsher

name) which is the peculiar characteristic of

some of our public offices. The office was, if I

recollect right, open only from ten till three, to

say nothing of holidays; so that the calendars

might have been renewed with the greatest ease,

during the daily absence of the public.’”
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undivided shares, and follow them through their

owners for the time being; and that, in such

cases, unless the search were made by the con

veyancer himself, and that while the analysis of

the title is fresh in his recollection, it would be

impossible to say that the search had exhausted

the risks. -

“Now, as these circumstances would conti

nue, notwithstanding any alteration in the me

chanism of the register, we are, I am afraid,

compelled to say that the security afforded by a

register is not universal.”

To the testimony of Mr. Park may be

added the opinion of Mr. Bell. “I fear,”

says that profound lawyer— “I fear that

the costs of search, the chance ofsomething

being overlooked, and the carelessness of

persons making the search, are likely to

occasion greater evils than those we are at

present subject to.” Undoubtedly they are,

as all men, except the Commissioners and

their immediate friends and connections,
Can See.

Mr. Park's observations on the difficulty,

the almost impossibility, in many cases, of

obtaining information from a register, are

convincing. But supposing that with half

a year's search the requisite information

could be fished out, and a title authenti

cated,—what professional man could spare

the time to wade through the endless

calendars, which are to contain “the ab

stract and brief chronicle” of all the titles

in the kingdom? None: this difficult and

delicate duty must be left generally in the

hands of youth and inexperience. Or if a

competent person could be found to take

up his abode in the mighty tomb of parch

ments, and contend with the worms and

the mice for their possession, how is his

perseverance and self-devotion to be re

warded ? And this brings me to observe,

that the clumsy machinery recommended

to us will not only prove burdensome and

ineffective, but intolerably expensive. The

Commissioners indeed calculate that the

expense of registration will be 1.5s. for each

deed, and 10s. for each search. Alas, for

calculation | | Did you ever hear, Mr. Edi

tor, the estimate made for building a

bridge, constructing a dock, or any similar

work, and did you ever compare the actual

cost with the estimate?. This operation

would have shown you, that the makers of

estimates are very modest people, and do

not like to exaggerate. But this estimate is .

modesty itself. Ten shillings for a search

Would ten pounds—in some cases would

ten times ten pounds—be an adequate

remuneration? Be it observed, that the

Commissioners admit that in the registers

already established, the cost of search is

enormous; but theirs is to be so construct
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ed, that a solicitor shall be able to find what

he wants, as readily as he can find the way

to his chambers. Will any one familiar

with the magnificent promises of projectors

give credit to this? With regard to the

cost of registration, Mr. Mewburn aver

ages the increased expense not at 11. 5s.

but at six or eight pounds, and with far

greater plausibility, than attends the esti

mate of the commissioners. He shows

also, with great clearness, how oppressively

the proposed measure would operate, upon

transfers and charges of small amount.

On the disclosure of private affairs, I

shall not dwell. It is so repugnant to our

feelings both as men and Britons, that no

management or modification can render it

palatable. We all recollect that, not many

years since, a tax, the fairest in its principle

that could be devised, and the most cer

tainly productive in its operation, was put

down by the unanimous voice of the people,

SOLELY ON ACCOUNT OF ITS INQUISITO

RIAL NATURE. May the voice of the

people be equally, effective in defeating

the Metropolitan General Registry Bill !

One possible consequence of the mea

sure is so tremendously appalling, that I

cannot refrain from adverting to it. What

if accident, or the act of an incendiary

should envelope the proposed building, and

all its records, in flames! Such a cala

mity befalling a single family is fearful

enough ; but here would be universal ruin.

At “one fell swoop” all the titles in the

kingdom would be destroyed. Can any

one bear coolly to think on this? Can any

one calmly contemplate the interminable

litigation, the overwhelming distress and

despair, that must follow such an event?

Let us not then madly risk it. Let us

leave the assurances of property where they

have hitherto been left, and where they

ought to be left, in the hands of those,

who have the greatest interest in taking

care of them.

I have exceeded the limits which I had

assigned to myself, and must conclude by

recommending Mr. Mewburn's publication

to the notice of your readers. It is from

him that I have drawn my materials. He

points out the difficulty of framing a com

plete and comprehensive act of parliament,

and adverts with force and humour, to some

of the bungling attempts at legislation,

which have disgraced our own times. The

law of property is too serious a thing to be

tampered with. An ill-considered, or ill

drawn clause in an act, might shake half

the titles in the kingdom; and this is cer

tainly not the age of good acts of parlia

ment.

Local Courts.

In concluding, may I suggest that a com

plete list of works on Registry would be a

useful article in the Legal Observer.

X. Y. Z.

LOCAL COURTS.

MR. Editor,

IN the Edinburgh Review, vol. xliii., is an

article (commencing at p. 461.), with the

running title “Civil Affairs of Ireland,” which

furnishes some strong reasons, against the

new local courts, proposed to be established

in this country. The facts and arguments

contained in this paper, are the more valu

able, fromhavingbeen publishedin February,

1826, long before the local court bill was

thought of Your readers are probably

aware, that in Ireland, the Lord Lieutenant

is enabled to appoint a barrister in each

county, to assist the magistrates, and act as

their chairman; and the same act of the Irish

Parliament which gave this power, created

in each county a civil bill court, to have its

sittings at the time of the quarter sessions,

in which the barrister is the sole judge.

The powers of the civil bill courts go to

all actions upon bonds, upon promissory

notes, and upon bills of exchange, to the

amount of 20l. ; to all actions for goods sold

and delivered, and what are generally called

actions of indebitatus assumpsit, to the

amount of 10l.; in trover to 10l.; and in

actions on the case to 5l. These courts

are not precisely similar to those proposed

to be established here, but they are suffi

ciently so, to show us what we may ex

pect, should the mischievous bill now in

the House of Lords ever be permitted to

pass into a law. Some of these effects are

ably pointed out by the reviewer. First, as

to patronage:–

“We find,” says the reviewer, “from the

evidence of Mr. Dogherty, that the power of
appointing barristers, was soon as a matter of

£ourse, turned into a job.” This witness says,
“Down to the administration of Lord Wellesley,

I have always understood it to be the practice,

and I am sure that an observation of the persons

appointed, would lead one to think so, that what

is called the predominant county interest, oper.

ated in the nomination of the assistant barrister,

and he was invariably found connected with the

county.” -

Secondly, as to the order and decency

of the proceedings : —

Mr. O'Connell says, “The number of cases is,

in itself, a great evil. * * * As to the mode

of proceeding in the civil bill court, the hurry is

excessive; it is impossible to have anything more

undignified, or unlike a court of justice in gene
ral than the civil bill court; there are two or
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three attorneys talking to their clients on every

side; they are taking their instructions and ex

amining their witnesses for the next cause, while

the cause is going on. There is a great deal of

vehemence of character about the Irish; the

plaintiff and defendant, and their wives and their

witnesses, are all bawling at the same time the

attorney is screaming. There is no poetry in

saying, that justice is frightened away.”

Thirdly, as to the measure of justice ob

tained, and the effects of these courts upon

public morals. Mr. O'Connell continues:—

“Sir thousand cases have been decided in a

week. * * * My own abstract opinion is,

that the evil of serving process for the recovery

of small debts, and the necessary increase of oaths,

is much greater than any that would occur if they

were irrecoverable. I believe few small debts

would be unpaid if there were no legal process;

for no one would get credit but a man who

had a character for punctuality. * * * The

practice of the civil bill court has introduced a

most frightful extent of perjury, and tends, ex

tremely, to demoralise the Irish people.”

This is a view of cheap justice in

Ireland. It may be said that in this country,

the state of things would not be quite so

bad. It possibly would not, with regard at

least to the confusion attending the pro

ceedings; though in Basinghall-street, we

may find something very like that which

Mr. O'Connellascribes to the “vehemence of

the Irish character.” But thepatronage would

surely be found as convenient in England,

as in Ireland. Nor could we reasonably

expect much greater care and labour in the

English, than in the Irish courts. In the

latter, six thousand cases have been decided

in a week. This is not only cheap but rapid

justice. How carefully must those cases

have been heard, how justly decided !

would it not have been quite as well for the

interests of justice, that they had never been

decided at all? But what a disgusting pic

ture is exhibited of the litigation and perjury

produced and fostered by these courts!

Six thousand cases in a week ' Who can

calculate the amount of evil passion, of

fraud, of perjury, of oppression, of bitter

suffering, connected with this frightful

mass of litigation? Who is not ready to

agree with Mr. O'Connell, that it would be

better even that small debts should be irre

coverable by legal process? The state of

society produced by these Courts, is dis

graceful to a country professing civilisation

or Christianity. It seems, by the way, to be

assumed by all the cheap law advocates,

that no one will pay his debts unless com

pelled by law. The higher moral impulses

of man seem to be accounted nothing.

This view of human nature is as false and

mischievous as it is unamiable.
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It is gratifying to be able to adduce so

high an authority as that of the Edinburgh

Review, in opposition to the ridiculous as

sertion, that law cannot be rendered too

cheap. Who was the author of the article

to which I have referred, I know not. It

is understood that the Edinburgh Review

was assisted not only by some distinguished

Scottish advocates,but by averyeminent Eng

lish barrister, since raised to a more ea'alted

station. I have no authority to warrant my

ascribing the article in question to him ; but

from the influence which he is believed to

have exercised over the work, it may fairly

be presumed to have expressed his opi

nions. The reviewer (whoever he might

be) says, –

“The number of cases may, and ought to be

diminished. They have grown up, in truth, from

the ExcEss To which IRush Legislation HAs

CARRIED THE PRINCIPLE OF HAVING CHEAP LAW.

BY REGULATING THE FEEs, so that AN Action

MAY BE TRIED For A FEw shillings, A Bounty

HAS, IN EFFECT, BEEN HELD ouT Fort THE EN

COURAGEMENT OF FIRI VOLOUS AND WICIOUS LITI

GATION. But the measure that would most

relieve the civil bill courts, from the number of

cases they now have, would be the decisive one,

of ABolishING ALL Actions For SMALL DEBTs.

For when we refer to the evidence, and see what

an opening each action presents, for acts of in

justice in serving process, for perjury on the

trial, and for oppression in executing decrees,

we cANNoT BUT AGREE with MR. O'Connell,

THAT THE LOWER ORDERS WOULD BE GREAT

GAINERS, BY DEPRIVING THEM OF THE POWER OF

LITIGATING SMALI, DEBTs.”

Such, Sir, is the deliberate sentence of

the Edinburgh Review, only four years

since. It is decisive; and I am inclined to

believe, that what was sense and reason in

1826, is still sense and reason in 1830.

I do not recollect to have seen in your

pages, the admirable letter on the local

court bill, addressed to Mr. Brougham

(now Lord Brougham) by an eminent so

licitor, Mr. Tooke. I am sure that both

yourself and your readers, will pardon

my claiming a little farther space, for

the purpose of introducing some extracts

from it. Mr. Tooke, it appears, had been

requested by the framer of the bill, to

draw the table of fees, which at present

offers a miserable blank. The impossi

bility of performing this task satisfactorily,

gave occasion for writing the letter, which

ably and eloquently points out the mis

chievous effects of the proposed measure,

in encouraging petty litigation, and mul

tiplying the number of low and disre

putable practitioners, as well as its in

consistency with the new arrangements in

Westminster Hall; nor does Mr. Tooke
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forget the imprudent tirade against at

torneys.

“I have carefully read and re-read your local

jurisdiction bill and abstract, with a view to draw

the account of fees by way of schedule, as de

sired; but have been unable to do so on a scale of

any, in the least degree, adequate remuneration

for any practitioner of liberal education, and de

sirous of holding a decent situation and honest

character in society.

“Under this aspect, I cannot but consider

your measure as calculated to become the great

est civil scourge ever inflicted on this country, by

creating an indefinite and universal appetite for

litigation, with no other break or interval in

the exercise of it, than the halcyon month of

August. This immediate effect of the act will

be industriously promoted, and extended with

corresponding energy, by an accession to the

professsion, in increased numbers, of that class

of practitioners designated as pettifoggers, whom

to discountenance and extinguish, has been a pri

mary object with all the best and leading soli

citors of the present day.

“It appears to me utterly inconsistent with the

avowed purposes of the Common Law Commis

sion—the repeal of the law taxes— the ap

ointment of additional judges— the intended

|. open of the Court of Exchequer— and

the facilities afforded in practice in the superior

courts; — thus at once to withdraw from them

two thirds at least of their ordinary business,

subjecting it to a new and experimental tribunal,

and superseding much of the labour derived

from the elaborate machinery of Westminster

Hall, with no compensating reduction in the ex

pense of working it.

“Although personally, after a drudgery of thirty

years, much withdrawn from active practice, and

meditating, at no distant day, entire secession

from it, I feel too much sense of gratitude, and,

I hope, a laudable esprit du corps in favour of an

employment which has afforded me the means

for competence and independence, to be alto

gether insensible to the degradation to which

the profession of an attorney will be reduced by

the operation of your proposed new bill, which,

I repeat, will necessarily bring into action a large

class of low practitioners, who, having no fair

means of adequate remuneration, must and will

resort to trick, if not to fraud, to supply the de

ficiency of profit, no reasonable allowances for

which (in keeping with the general purview of

the bill) will afford a return for the education,

skill, and attention, the conduct of the business

of the local courts will require.

“While on this subject, it is with great regret

I would allude to the tenor of your speech as

reported in the Times, on the occasion of your

giving notice of your plan; you, in it, assumed

a tone of unmeasured contempt for the attor

neys, imputing to them in the aggregate, and

without exception, gross ignorance and the most

selfish motives, while you at the same time, in

equally unmeasured terms, lauded the Bar as

actuated by the highest, noblest, and most libe

ral principles, with a possible exception of one

in a hundred as not quite perfect.”

Superior Courts. – Terms and Returns.

I should be disposed to add a word or

two of my own, in vindication of attorneys,

but happily the confidence reposed by the

public in the profession, renders vindication

unnecessary.

The enormous salaries proposed for the

new judges, the system of nepotism and

abuse, which the official patronage of the

courts would inevitably create, and the

miserable degradation of the attorneys prac

tising in them, are animadverted upon by

Mr. Tooke in a subsequent part ofthe letter.

“If I could for a moment think it possible

that the Local Jurisdiction Bill could pass into

a law, in anything like its present shape, I should

observe on the preposterous amount of salary

to the judge of 2000l. per annum; thus consti

tuting a valuable object of ministerial patronage

and borough influence, like a Welsh judgeship,

rather than having the direct view of getting

some useful plodding man for the situation, as

is the case in the County Palatine Court at

Preston, where Mr. Addison, for 400l. per ann.,

does as much, and as well, as can be expected

from any county judge.

“The total absence of qualification for the

office of registrar is fraught with liability to

abuse; some son or nephew of the judge will

hold it in sinecure, and the duties will be per

formed by the clerk, who will make it pay better

than is in the contemplation of the act.

“The registrar, to give knowledge, experience,

and efficiency, in the conduct of the business,

ought to be an attorney of at least five years'

certificated standing, and strictly debarred from

practising directly or indirectly.

“The summary jurisdiction of the judge over

the attorneys exceeds that of the superior juris

diction; and the power of mulcting them is an

arbitrary novelty, fraught with the most mis

chievous consequences of subjection and oppres

sion, and only of a piece with the whole apparent

scheme for degrading to one uniform standard

of low cunning and subserviency, the great bulk

of country practitioners.

The bill will never do. Mr. Tooke's

letter alone ought to be sufficient to de

stroy it.

Dec. 27. PAX.

SUPERIOR COURTS.

TERMS AND RETURNS OF WRITS.

HILARY TERM.

To begin,

11th January.

To end,

31st January.

EASTER TERM.”

15th April. 8th May.

* The prolongation of Easter term (under

1.W. 4. c. 70.) in case any of the days between

the Thursday before, and the Wednesday after,

Easter-day should have fallen during the term,
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TRINITY TERM.

12th June.

MICHAELMAS TERM.

2d November. 25th November.”

22d May.

GENERAL Return DAYS.

Writs usually returnable before the last act

of 1 W. 4. c.3. on general return days, may now

be made returnable,

“On the third day exclusive before the com

mencement of each term; or on any day, not

being Sunday, between that day ...} the third

day exclusive, before the last day of the term.

“And the day for appearance shall, as hereto

fore, be the third day after such return, exclusive

of the day of the return; or, in case such third

day shall fall on a Sunday, then on the fourth

day after such return, exclusive of such day of

return.”

CGMMON. RETURN DAYS.

Neither the 1 W. 4. c. 70., mor the act to

amend, make any provisions for the return of

common writs; but the old general return days

having been abolished, it seems the writs which

were formerly returnable on a day certain may

now be returnable either on the day

of term (or, of this present term),

or on the day of instant

(or, next; or, one thousand eight hundred and

thirty t.)

NEW ORDER OF THE COURT OF CHANCERY.

The Right Hon. the Lord Chancellor, the

Right Hon. the Master of the Rolls, and the

Right Hon. the Vice Chancellor, have ordered

that whenever the time allowed for any of

the following purposes, that is to say, for

amending any bill, for filing, delivering, or

referring exceptions to any answer, and for ob

taining a Master’s report upon any exceptions,

would expire in the interval between the last

Michaelmas and the first seal before Hilary term

(1831), such time shall extend to and include

the second day of motions in Hilary term.

THE LOBD CHANCELLOR's SITTINGs.

Motions.

Thursday, January 20th.

Thursday, January 27th.

Monday, January 51st,

Rehearings and Appeals.

12th to 19th January inclusive.

21st to 26th January inclusive.

28th and 29th January.

is repealed: such days are now deemed part of

the term, although there shall be no sittings in

Banco.— 1 W. 4. c. 3.

* In case the day of the month on which any

term is to end shall fall on a Sunday, then the

Monday next after such day shall be deemed

and taken to be the last day of the term.—Ibid.

f The first return of a common writ would

therefore be “on Tuesday the eleventh day of

January next coming.” This last word seems

to be adopted in practice. — Ertracted from

“ Erchequer Practice, epitomized, with Practical

Forms and Bills of Costs.” By an Attorney of

the Court. Richards, Fleet Street.
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THE VICE CHANCELLoa's siTTINGs.

Motions.

Thursday, January 20th.

Thursday, January 27th.

Monday, January 31st.

Pleas, Demurrers, Erceptions, Causes, and fur
ther Directions.

12th to 19th January inclusive.

21st to 26th January inclusive.

28th January.

Short Causes, Pleas, Demurrers, Erceptions,

Causes, and further Directions.

Saturday, 29th January.

A day will be appointed by the Vice Chan

cellor for hearing cause petitions in Hilary term.

In the interval between the end of the term and

the first seal, his Honour will hear bankrupt

petitions and motions.

COMMON LAW SITTINGS.

KING's BENCH.

In Term.

Middlesex.

Wednesday 12

Tuesday #m. at 11 o’clock.

Friday 28

London.

Friday 14

Thursday }ºw. at 11 o'clock,

Saturday 29

After Term.

Middlesex.

Tuesday, Feb. 1., at half-past 9.

London.

Wednesday, Feb. 2, at half-past 9.

COMMON PLEAS.

In Term.

Middlesex.

12

Wednesday 4 19 January, at 11 o'clock.
26

London.

15

Thursday {º January, at 11 o’clock.

27

After Term.

Middlesex. * *

Tuesday, Feb. 1, at half-past 9,

London.

Wednesday, Feb. 2., at half-past 9.

EXCHEQUER.

In Term.

Middlesex.

r

Saturday {:}} January, at 12 o'clock.

London.

; ;}January, at 12 o’clock.

After Term.

Middlesex.

Monday, Feb. 7, at 10 o'clock.

London.

Wednesday, Feb. 2.; at 10 o'clock.
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- FEME COVERT.

The plaintiffs were solicitors, and filed their

bill to have declared that they were entitled to

payment of their bill of costs out of property

settled to the separate use of one of the defend

ants. The facts were these :-By the marriage

settlement of Mrs. Barlee the rents of certain

copyhold, freehold, and leasehold estates were

settled to her separate use, not subject to any

debts or contracts, but entirely subject to her

own control, or that of her appointee. In 1819

a separation took place between Mrs. Barlee and

her husband; and in the same year she filed a

bill against Edward Barlee and other trustees,

calling upon them to account. The Court ap

pointed a receiver. In the conduct of this and

other suits, Mrs. Barlee became indebted to her

solicitors to the amount of upwards of 700l.

which she promised to pay, or gave them to

understand that she would pay. At the time

she had no other assets than those arising from

the rents of the estates settled for her separate

use. Mr. Barlee had become bankrupt and

quitted the country.

Mrs. Barlee put in a general demurrer.

The question was, Whether a female having

property settled for her separate use, and giving

a general express promise to pay, and not an ex

press promise to pay out of her separate estate,

where there was no other property, was liable P

Demurrer over-ruled.

Murray v. Barlee.

Hilary T. 1831.

W. C. Sittings before

-

ASSIGNMENT OF POLICIES WITHOUT NOTICE.

A person named King had, in July, 1829, as

signed certain policies of assurance to a creditor

named Davis, as a security for 8000l.; but no

notice of the assignment was given to the offices.

In October following, King became bankrupt.

The commissioners ordered that the policies

should be sold, and the proceeds paid over to

Davis. The policies were sold, the one for 840l.,

the other for 540l. The assignees alleged that the

olicies belonged to them; and the question was,

Wºj the property remained at the order

and disposition of the bankrupt, according to

the 77th section of the bankrupt act 2

The Vice Chancellor held, that as no notice

had been given to the offices, the transaction

was bad as against the assignees, and that the

petitioners were entitled to an order; but, as

this was an appeal from the commissioners, his

Honour would not grant costs.- Ex-parte Col

ville v. Severn. W. C. Sittings before H. T. 1851.

SLAVE TRADE. – COSTS.

An application was made on behalf of the

commander of his Majesty’s ship Sybil, for costs

incurred in prosecuting a claim for an equal par

tition of the proceeds arising from the sale of

a Brazilian slave ship called the Zepherina,

which was jointly captured on the coast of

Africa by his Majesty's ship the Primrose and

the Black Joke tender. The Sybil, although

some hundreds of miles distant from the scene

of action, claimed a moiety of the prize money,

on the ground that the Black Joke tender was

attached to her. The question had been referred

to this Court by the Lords of the Treasury, and

decided against the claim set up by Commodore

Rogers, the commander of the Sybil. The

amount of the bounty money was 218Ol.; of

which the sum of 1744l. was awarded to the

Primrose, leaving the remaining 300l. to be di

vided between the Sybil and her tender the

Black Joke, that being the sum to which the

latter vessel was adjudged entitled. The object

of the present application was, that the expense

incurred by both parties in prosecuting and de

ºns the suit should be paid out of the entire

uncl.

It was contended that the commander of the

Sybil, having failed in the experiment which he

had tried, had a right to pay his own costs.

Sir C. Robinson decided that the applicationcould not be granted. . r

High Court of Admiralty, Nov. 12.

sHERIFF's INDEMNITY.

Richards showed cause against a rule calling

on a defendant to show cause why the sheriff of

Montgomeryshire should not have time to return

the writ until the first day of the next term.

The fi. fa. had been made returnable on Monday

next after the morrow of St. Martin. On the

1st of November the writ had been delivered at

the sheriff's office, and the sheriff accordingly

proceeded to levy. He was then informed that

the whole of the goods on the premises had been

assigned to a person named John Jones. . Now,

there was no reason stated for suspecting the

assignment to be fraudulent, except that Jones

was the nephew of the defendant. The parties

all lived in the neighbourhood, and consequently

ample opportunity was afforded of enquiring

into the circumstances under which the assign

ment took place. This was not the ordinary

case of an application by the sheriff for indem

nity. There was here no bankruptcy.

Tomlinson, in support of the rule, stated that

an application had been made by the sheriff, both

to the execution creditor and to the assignee of

the property, for an indemnity; but it had been

refused by both.

Littledale J. observed, that in the case of a

bankruptcy, it was a matter of course to grant

time to the sheriff to return the writ until an

indemnity was given; and here, he thought, it

was only right that the sheriff should have a

reasonable time, until the first day of the next

term, for the purpose of enquiring into the

matter. — Rule absolute.

Sutton v. Jones, M. T. 1850.

SERVICE IN EJECTMENT.

Where the declaration in ejectment had been

served on a servant living on the premises, and

the defendant afterwards admitted that it had

come to his hand; but it did not appear that he

meant to admit its receipt before, or on, the

essoin day of the term: Holden, that the ser

vice was bad.— Littledale J.

M. T. 1830, Doe v. Hare.

PRACTICE.- COGNOWIT.

In answer to a communication from two of

our subscribers on the subject of a report which
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appeared among the “Recent Decisions,” in our

8th Number, under the head “Practice—Cog

novit,” we beg to state that we find, on refer

ence to the papers, that the application was to

set aside the proceedings on the ground of the

cognovit, on which they were issued, being in

valid, from having been given before declaration

filed or delivered. The decision of the Court,

on reference to the Master, was, that the cog

novit was irregular.

This is certainly a subject on which the

1 W. 4. c. 70. s. 11., by which eight or more of

the judges, always including the chiefs, are em

powered to assimilate the practice of the courts,

should be called into effect. For in the Com

mon Pleas it is now settled that cognovits may

be taken before declaration*, and in the Exche

quer, under special circumstances, the Court

would not set aside judgment on a cognovit, on

the ground that no process had been actually

served on the defendant, or even sued out before

he signed the cognovit. #

OFFICE OF CHURCHWARDEN.

The defendant was cited to show cause why

he refused to perform the duties of churchwar

den of the parish of Great St. Helen’s, Bishops

ate.
g It appeared that at Easter last a Mr. Hodgson

had been elected to the office of under-church

warden; and having, by a custom which had

been in use since 1715, been exempted from

serving, on the payment of a pecuniary fine, the

election then fell on Mr. Birnie, who refused to

take the office, alleging that the vestry had no

right to exempt the individual first elected.

Sir H. Jenner, in giving judgment, said the

real question is,Whether the vestry have, or have

not, the power of rescinding their former resolu

tion? I am of opinion that they have the power;

but I do not feel myself called upon to say, ju

dicially, whether or not they proceeded on the

legal grounds. Under these circumstances, I

pronounce, that the defendant is bound to serve

the office until next Easter.

Well and Elliot against Birnie. — Court of

Dean and Chapter, Dec. 11.

QUERIES.

1. A, by will, devises to his nephew, B, all his

estates, in W., his heirs and assigns, for ever, he

allowing the testator's brother, C, all the clear

profits during the natural life of his brother.

A dies, B is in possession, and pays C the rent,

upon the promise of C to grow a large quantity

of timber. Can B cut down and dispose of the

timber to his own use during the life of C,

without being accountable to him?

2. A granted a lease for ten years, from Lady

day last, to B, of a brewhouse and plant. B took

possession under his lease, and carried on the

business of a brewer till he became bankrupt.

At the expiration of the lease will the plant with

* Webb and another v. Aspinall, 7 Taunt. 701.

1 Moore, 428. S. C.

f 8 Price, 513. Tid. Prac. v. i. p. 559, ed. 9.
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the premises revert to the landlord, or will it

pass to the assignees under the commission, by

virtue of the clause in the new bankrupt act

relating to reputed ownership, as goods in the

order and disposition of the bankrupt, to be abso

lutely disposed of for the benefit of his creditors?

MISCELLANEA.

LAW ON THE LIGHT FANTASTIC TOE.

HATToN was a very good dancer, and that was

his best qualification, and was the means of pro

moting him to be Lord Chancellor of England.

Being in that high and undeserved station, he

became proud and arrogant, and at last began to

favour the popish party more than the queen

thought well of The queen thereupon told him

that he was too much exalted by the indulgence

of his fortune, which had placed him in a station

for which he was unfit, he being ignorant of the

Chancery law, and needing the assistance of

others to enable him to do his duty. This re

proach struck him to the heart, and he resolved

to admit no consolation. When he was almost

half dead, the queen repented of her severity, and

did what was possible to retrieve him; but it

was to, no purpose, for he was obstinately

resolved to die.— Bohun's Character of Queen

Elizabeth, p. 360.

Fuller is more favourable to the Chancellor’s

character, and he gives a somewhat different ac

count of the cause of his death, in his usual

quaint style. -

“Sir Christopher Hatton was born (I collect at

Holdenby) in this county (Northampton), of a

family rather ancient than wealthy, yet of no

mean estate. He rather took a bait, than made a

meal, at the inns of court, while he studied the

laws therein. He came afterwards to the court

in a mask, where the queen first took notice of

him, loying him well for his handsome dancing,

better for his proper person, and best of all for

his great abilities. His parts were far above his

learning, which mutually assisted each other

that no manifest want did appear; and the

Queen at last preferred him Lord Chancellor of

England. The gownmen, grudging hereat, con

ceived his advancement their injury, that one

not thoroughly bred to the laws should be pre

ferred to the place. How could he cure diseases

unacquainted with their causes, who might easily

mistake the justice of the common law for rigour,

not knowing the true reason thereof P Here:

upon it was that some sullen sergeants at the first

refused to plead before him, until, partly by his

power, but more by his prudence, he had con

vinced them of their errors, and his abilities.

Indeed, he had one Sir Richard Swale, doctor of

the civil law, (and that law, some say, is very

sufficient to dictate equity,) his servant friend,

whose advice he followed in all matters of mol.

ment. A scandal is raised, that he was popishly

affected; and I cannot blame the Romanists,

if desirous to countenance their cause with

so considerable a person. Yet most true it

is, that his zeal for the discipline of the church

of England, gave the first being and life to

this report. One saith that he was “a mere
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vegetable of the court, that sprung up at

night and sunk again at his noon; ” though

indeed he was of longer continuance. Yet it

broke his heart that the Queen (which sel

dom gave boons, and never forgave due debts,)

rigorously demanded the present payment of

some arrears, which Sir Christopher did not hope

to have remitted, but only desired to be fore

borne: failing herein in his expectation, it went

to his heart, and cast him into a mortal disease.

The Queen afterwards did endeavour what she

could to recover him, bringing, as some say, cor

dial broths to him with her own hands; but all

would not do. Thus no pulleys could draw up

a heart once cast down, though a Queen herself

should set her hand thereunto.” — Fuller's Wor

thies, ed. 1811, vol. ii. p. 165.

The writer quoted by Fuller is Sir Robert

Naunton, who says,-

“Sir Christopher Hatton came into the court, as

his opposite, Sir John Perrot, was wont to say,

by the galliard; for he came thither as a private

gentleman of the innes of court, in a mask; and

for his activity and person, which was tall and

proportionable, taken into her favour. He was

first made Vice Chamberlain, and shortly after

wards advanced to the place of Lord Chancellor;

a gentleman who, besides the graces of his per

son and dancing, had also the adjectaments of a

strong and subtill capacity; one that could soon

learn the discipline and garb, both of the times

and court. The truth is, he had a large propor

tion of gifts and endowments, but too much of

the season of envy; and he was a meer vegetable

of the court, that sprung up at night, and sunk

again at his moon.”—Fragmenta Regalia, 1642,

. 25. -

p It is but fair to add Hatton's character by

Camden :- -

Notices to Correspondents.

“He was a man (I speak incontestible truth)

of singular piety to God, fidelity to the state,

uncorrupted integrity, and extensive munificence

in charitable donations, and (which is not the

least part of his praise) gave the kindest encou

ragement to learning. * * * His praise will live

in the annals of literature, better immortalised

than by the splendid monument, worthy of so

great a man, erected at a great expense in St.

Paul’s Church, London, by his adopted son, Sir

William Hatton.”— Britannia, Gough’s edit.,

1789, vol. ii. p. 165.

The personal grace and activity of Sir Christo

pher Hatton, were not more remarkable than the

sensitive delicacy of his moral frame. In both

respects he affords a perfect contrast, to more

than one of his successors. Lord Thurlow, for

instance, would never have danced his way to

the woolsack ; nor would all the queens in

Christendom have been able to break his heart,

which was not made of penetrable stuff.

The saltatory powers of Lord Chancellor

Hatton, as well as the elegance of his costume,

with the effect of these combined attractions

upon the heart of his royal mistress, are cele

brated by Gray, in his “Long Story:”—

“Full oft within the spacious walls,

When he had fifty winters o'er him,

My grave lord keeper led the brawls;"

The seal and maces danc'd before him.

“. His bushy beard, and shoe-strings green,

His high-crown'd hat, and satin doublet,

Mov’d the stout heart of England’s queen,

Though Pope and Spaniard could not trouble it.”

* A figure-dance, so called.

TO CORRESPONDENTS.

We have been compelled, by the urgency of temporary subjects, to postpone several Reviews which

have been long ready for insertion. Among these is one on “Familiar Erercises between an Attorney

and his Articled Clerk, on the General Principles of the Laws of Real Property, &c. By Francis

Hobler, jun. Attorney at Law; ” a copy of which work was transmitted to us some time ago, and

which, so far as we have seen, appears to possess considerable merit.

A Letter to Lord Tenterden on the Bill for establishing Courts of Local Jurisdiction, by William

Raines, Esq. has been received, and shall have an early perusal, with the view ofpointing out what

ever novelty of research or remark it may contain.

“A Subscriber” who takes us sererely, yet kindly, to task, for inserting the communication of

“Militia mea multipler,” shall find that, at all events, we are impartial. The quotation he has sent

us from Mr. Park certainly shall be inserted in our nert.

The third contribution of Delta on “The Eramination of Attorneys” has been received, and so

far as practicable we will attend to his wishes. -

The valuable paper of X. shall have the earliest attention; and we thank him cordially for his very

encouraging letter.

The Letter of Mr. Hamilton to the Lord Chancellor contains many ercellent suggestions. We

presume we are at liberty to adapt it to the compass of the plan of this work.

The Letter of F. W. G. on Fees for Searchers is forcibly written, and points out an important

distinction which ought to be known.

The “ Hints for the Common Law Commissioners”from M. M. T. shall have our best attention.

VERITAs, an old friend with a new name, we trust will not think us inattentive to his merits in

further postponing the insertion of his several communications.

We have received a second Letter on the subject of a complaint made by Attorneys’ Clerks. This

and the former Letter are the only communications on that subject, and we conceive, therefore, the

evil is not very generally felt. However, we will make enquiries, and act accordingly. We are very

desirous to serve this numerous class of our readers, but are apprehensive that, at present, no alter

ation can be effected.

We are obliged by the Ertracts of J.W. relative to the Inns of Court. We are also favoured with

some other selections of legal antiquities, which will shortly appear in our Miscellanca.
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“Quod mag's ad Nos

Pertinet, et nescire malum est, agitamus.”

HoRAT.

“We have entered into a Work touching Iaws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.”

TO THE LORD CHANCELLOR,

ON HIS PROJECT FOR ESTABLISHING LOCAL COURTS.

LETTER II.

Its Effect on the Bar and on Attorneys and

Solicitors.

My LoRD,

I shall now resume the subject on which

I had lately the honour to address you. I

hope before the meeting of Parliament to

be able to lay before you all my reasons for

differing with your Lordship as to the jus

tice or expediency of your measure. I

have in my first letter pointed out its

direct tendency to degrade the administra

tion of justice in the persons of the judges,

whom your Lordship's bill would call into

existence; I shall devote this letter to

proving that it would also extend the same

withering and disastrous influence to the

bar and the other branches of the profes
S10n.

I am not fighting the battle of the pro

fession; it is the common weal that is my

object. It is too clear for argument that

if justice be administered by inferior men,

the public are the losers. It perhaps may

not be so clear to all, that if the situation

and standing of the barrister and the attor

ney be lowered, the public will be injured

in an equal or to a greater degree. To

this point, therefore, I will call your Lord

ship's attention.

It is true, my Lord, that the bar has

met and has deserved some reproach.

Some of its members have been dazzled

by their own elevation, and have fallen

from it. But take the whole profession,

think for a moment on the numerous body

of persons who from century to century

have filled its ranks; remember the tempt

ations to which they have been exposed,

and the duties which they have performed,

and you, my Lord, you will not hesitate a

moment, no other intelligent or unpre

judiced man will hesitate, in awarding them

NO, XII,
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the fair meed of their labours, in admitting

their unwearied exertions, their command

ing talents, their bright and determined

independence. It has ever been the proud

est boast of this part of the profession

that its honours are open to all. Its high

standing has been admitted by all intelli

gent persons to be a public benefit. In

deed if the importance and consequence

of the body merely tended to their own

benefit and advancement, they would in

deed be paltry and inconsiderable; but the

public are served; the interests of all are

ably, zealously, and faithfully attended to

and protected; and if this be denied, I

have, among a thousand others, one instance

so undemiable, so recent, and so over

whelming, of the truth of the principle for

which I contend, that in a moment I can

dash down the hand raised against it.

What, let me ask, placed your Lordship

in a situation in which your talents enabled

you to demand the highest preferment?

In what station did you perform your

proudest feats? From what rank was the

champion selected, who hurled his indig

nant thunders against corruption and op

pression ? Of what station was he who set

at nought the proud and the noble? Who

was he who smote down government after

government? On what vantage ground did

he stand 2 This will be the question which

posterity will put. What, my Lord, will

be the answer P That you were a simple

barrister; that for a long time, from po

litical prejudice, you held the lowest rank

in that profession: but that station sufficed;

that you were one of a powerful, numer

ous, and distinguished body, and that you

only left it to demand, as your right, the

most splendid gift of the crown, the proud

est situation which a subject can hold!

This, then, my Lord, is the advantage

to the public; that as the profession is at

present constituted, they can command

talents the most exalted, exertions the

most unwearied, good faith the most pure
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and unshaken. The bar is at present a

profession to which any man may count it

an honour to belong, and in this lies the

safety and the benefit to the public. Be

ware, my Lord, how you venture to tamper

with these advantages 1

This being the present state of the pro

fession, consider the changes which your

Lordship's measure must inevitably effect.

It must be assumed to be effectual, and to

answer the purposes intended. A large

portion of the business of the superior

courts is to be abstracted from them, and is

thrown into the local courts; and a bar

will be necessary both in the superior and

inferior courts. The metropolitan bar of

course will be deprived of a large portion

of their business, which will be distri

buted amongst the provincial bars. This

is the direct effect of the measure. Now

does not your Lordship see the imme

diate consequence of this? The strength

of the bar is at once diminished. Not

only are its emoluments greatly curtailed,

but its members become either unemployed,

or scattered and isolated. Its importance

vanishes; its distinctions are confined to a

more narrow arena; its honours dwindle

away; it becomes no longer desirable to

belong to it, either for profit or ambition;

in a word, it is DEGRADED.

The metropolitan bar would no doubt

be still the first; but it must be an inferior

bar to the present. Its members would

be inconsiderable; its resources and variety

confined; the present admirable system of

dividing the labour must be abandoned:

there would be no hope of obtaining a

reasonable share of occupation if a man

confined his attention to one court or to

one department. It would no longer be

the chosen profession of the talented, the

highly gifted, or the ambitious. It would

sink into comparative insignificance; and

the public would no longer command the

same qualifications as before. At present

it is undoubted that you can procure the

assistance of men who have devoted their

whole lives to one particular branch ; you

may have the joint benefit of their separate

exertions at a moderate expense; but this

I fear will be impossible under your Lord

ship's proposed reform. The talent will

not exist, or it will be almost impossible to

obtain it. The best leader will live in

London, the best junior at York, and the

black-letter lawyer will have been banished

to Exeter. But if this be true, my Lord,

as to the metropolitan bar (and how it

should be otherwise I cannot devise), how

will it be as to the provincial bars 2 Here

and there, in the most eminent towns, some

To the Lord Chancellor, on his Project for establishing Local Courts.

really superior man will beat down all

opposition; will lead the unresisting judge

whichever way he may please, and force

his competitors to submission. There will

be no fair conflict of talent. The one or

two or three clever men may all be easily

monopolised. They may all be readily

engaged on one side, and the success of

that particular side secured.

This will be the case, or the provincial

bar will have a felicitous absence of all

talent whatever; they will all be equally

stupid and incompetent; unable to do jus

tice to the cause of their clients, they will

blunder on to the end. Justice will be

administered in a mist. The whole at

mosphere of the court will be hazy. Facts

ill explained, law misunderstood, arguments

misapplied, and judgments unwarranted:

these courts will present a melancholy

example of the greatest possible degree of

evil with the least possible degreee of

good.

This, my Lord, will be the state to which

the bar will be reduced; and will the public

be advantaged, think you? Will the public

be benefited by having inferior judges and

an inferior bar P Will their interests be

attended to by passing a measure which, if

unsuccessful, will at once entail upon them

a heavy expense, if successful, will deprive

their right hand of all power to defend

them 2

And mark, my Lord, another effect of

the bill incidental upon the degraded con

dition of the bar. You must remember

that the judges of the superior courts are

selected from that bar. The public, there

fore, has a direct interest in maintaining

its importance and respectability, when it

knows that from its ranks are to be chosen

those who are to decide upon its dearest

and most sacred interests. Thus then will

the, infection spread; class after class will

become contaminated; justice will grow

weaker and weaker every day; she may

be oppressed and trampled on with facility;

palsied in every limb; blear-eyed and de

crepid, she will thus falter on to the close

of her miserable existence

No, my Lord, if your bill passes into

law, farewell to the honour and the re

spectability of the bar ! Farewell to its

eloquence and its independence Would

that I could call up the shades of the

mighty, men, who have departed, to

frown their displeasure on the plan, and

combat on my side How gloriously

then would the battle be fought ! How

crowded and conspicuous would be its

ranks! Then might I summon to my aid

the immeasurable learning of Coke, the
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majestic eloquence of Mansfield, the rea

soning of Hardwicke, and the keen pene

tration of Thurlow ! But I say again,

farewell to the bar: its days are numbered,

and its glories are departing for ever!

The baneful effect of your Lordship's

bill would not however stop here. In the

two higher branches of the profession, this

is somewhat less direct; but the tendency

of your Lordship's bill to degrade the pro

fession of an attorney is as clear as the

simplest rule in arithmetic.

And now one word upon that part of the

profession. Your Lordship will readily

admit that the most important duties are

intrusted to attorneys, and that at present

they are discharged with great care, ability,

and faithfulness: it is well known that in

this part of the profession a greater confi

dence is reposed than in any other. They

are brought in immediate contact with

their clients, and they are the depositaries

of their inmost and dearest secrets. Every

thing is intrusted to them : the whole of

the matter which is to form the subject of

future contention is laid before them ; and

the slightest disclosure might frequently

bring ruin and disgrace on their clients.

How then is this duty discharged? I am .

speaking of the attorneys who practise in

the superior courts: look through the

whole ranks of the profession, tax the ut

most limit of the memory, and you will

scarcely find a single instance of this con

fidence being abused. The duties intrusted

to them are performed ably, honestly, and

faithfully: their good faith is inviolable.

But, my Lord, think for a moment on

the class of attorneys (or the persons who

call themselves such), who now practise in

the inferior courts— courts which are al

most precisely similar to the courts which

your Lordship's bill would introduce into

the country. Look upon this class of men,

inferior in talent, and utterly worthless in

character; men who have been expelled

by their own misconduct from a higher

branch of practice, and who now, having

nothing to lose, grow callous to all sense

of shame; who cannot be degraded to a

“deep” of infamy more low than that in

which they have placed themselves. Such

are the men who compose the majority of

the regular practitioners in the existing in

ferior courts; and mark, my Lord, the

consequences. The unfortunate suitor,

although perhaps the scale of fees be no

minally low, is defrauded without hope of

redress; no means are too gross to be em

ployed in the game of extortion and plunder

which is here openly played. The cause

of their clients is constantly betrayed;
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their confidence unfeelingly abused; their

interests entirely neglected. I defy a

person who knows any thing of a local

court not to admit the truth of this de

scription. The ordinary practitioners are

the lowest of their profession: there is an

eager scramble for business, and when ob

tained, the only anxiety is to plunder the

client to the utmost possible extent. They

have no character to lose; they set public

opinion at defiance; the authorised fees of

the court are not sufficient even to repay

their exertions and loss of time, and they

wring out what is sufficient by extortion

and treachery.

Reflect then, my Lord, on the frightful

consequences of your measure, if you re

duce two thirds of the whole profession to

this standard. The great safeguard to the

best interests of mankind is the old rule of

honesty being the best policy. Men must,

as a general rule, be satisfied of the advan

tage of keeping in the right course. If

the honest man, surrounded with tempta

tions, find the ninety-nine knaves thrive

betterthan himself, his confidence in honesty

will, I fear, be considerably shaken. The

important duty of the government to the

public is to raise the standard and the cha

racter of the profession, not to lower it.

It must be in such a state that it will

in fact be worth while for a respectable

man to engage and continue in it; there

must be a fair remuneration for character,

as well as exertions. This is what the

public must look to. It is their interest

that is at stake. The profession must not

be DEGRADED.

And will it not be degraded, my Lord?

Can you induce respectable men to prac

tise in your local courts as attorneys 2

Every attorney of respectability of whom

I have asked the question has said at once

that it was impossible. It will not be

worth while for a respectable and able man

to undertake causes in these inferior

courts. They will, as they are now, in

similar courts, be committed to the care of

young and incompetent men; or to the

lowest class of the profession to which I

have already alluded. There will be an

unhappy uniformity in the quality of all the

parts of the court. Incompetent judges,

incompetent advocates, and incompetent

attorneys; and in the two last classes of

persons at least, I fear fraud would be

added to incompetency. If unsuccessful,

the measure must be an additional burden

upon the country; if successful, or rather if

practicable, it would entail upon it a lasting

misfortune.

And now, my Lord, permit me to allude

S 2
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to another topic which has been much

pressed upon this question. The emolu

ments of professional men have been

pointedly alluded to ; they have in fact

been greatly exaggerated,– let that pass,

however;– but it has been said by many,

and the charge has been countenanced to

a certain extent by your Lordship, that

they are greatly overpaid.

Now, my Lord, permit me to ask you to

recollect for one moment what you your

self have gone through; permit me to re

mind you of what every other professional

man in practice, be he barrister or attorney,

goes through: remember how much de

pends on his unassisted exertions, and the

qualifications necessary to perform his duty

with advantage to his client, and you can

not entertain this opinion for a moment.

The professional man to succeed in prac

tice must join unwearied industry to con

siderable talent: it is absolutely necessary

that he should condescend to be a mere

drudge for the interests of his client; it is

equally necessary that he should rise above

this character, and be able to avail himself

of his drudgery, by the exercise of superior

talent. The persons who join these two

qualities are extremely rare : it is they

only who are fit for the profession of the

law, and their services cannot be overpaid.

Reflect, my Lord, on the painful life of

a professional man, a life passed in constant

conflict; in the continued exercise of re

sponsible duties; harassed, perplexed, ex

asperated; fighting his way through a host

of foes; tormented by day, and sleepless

by night; assailed in a thousand ways by

enemies direct and indirect, whom his ex

ertions for others have created ; difficulties

which must be overcome, thrown in his

way at every step ! Reflect on this for one

moment, and your Lordship will at once

admit that he is not over-paid. Over-paid

Nothing can over-pay, nothing can com

pensate him for his exertions ! If he gives

his best faculties to the employment; if he

preserves inviolable good faith to his client,

I say again, his exertions cannot be com

pensated. Root out and utterly destroy, if

you will, the useless weeds which now dis

figure the venerable fabric of our laws.

Smite to the uttermost the crew of sine

curists which the law now maintains. A

reform of this nature is demanded on all

hands; but touch not those who earn a fair

and honourable meed, by industry and

ability the most conspicuous and deserving.

Your Lordship will find work enough on

your hands in removing grievances which

are palpable and enormous. The great ex

pense of the present proceedings both at
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law and in equity does not consist of the

fees paid to professional men, but to use

less and sinecure officers. Destroy the

drones, if you will, but let the working bees

enjoy their own honey. I shall hereafter

call your Lordship's attention, in detail, to

the sinecurists which the law supports.

I now only lay down the broad, and I hope

to prove, incontrovertible principle, that

the fees of the professional men who ac

tually have the labours of a cause on their

hands are comparatively small, and that

the great portion of the money which

comes out of the pocket of the public is

paid to men whose only duty is to receive

this money.

Thus, then, stands the case, my Lord:

if your Lordship's measure is persisted

in, the profession of the law will be

degraded in all its branches. It will not

command the exertions of the persons who

at present enter into it. It will lose its

reputation and distinction, and this will

operate to the immediate injury of the

public. This I trust I have sufficiently

shown in this letter. These are general

objections to the principle of the measure;

in my next letter, I shall show its imprac

ticability.

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

ANALYSIS OF THE GENERAL

REGISTRY BILL.

The bill (ordered to be printed 21st Dec.

1830) recites, that it is expedient that all assur

ances and proceedings affecting lands in Eng

land and Wales (with the exceptions hereinafter

mentioned) should be registered, and that an

office should be established in the metropolis for

their registration; it is therefore proposed to

be enacted that a general register office be esta

blished.

Building and Officers.

That the lords of the treasury provide proper

buildings.

That his Majesty may appoint a registrar and

assistant registrars.

That the lords of the treasury may appoint

subordinate officers; and make regulations as to

the duties of the several officers.

That the registrar general shall be a serjeant

or barrister at law, and shall, at the time of his

appointment, have practised as a conveyancer

for ten years at the least, or have acted as as

sistant registrar for such a period as shall have

made up, with the time he shall have practised

as a conveyancer, the period of ten years; and

every assistant registrar shall be a serjeant or

barrister at law, and shall, at the time of his ap

pointment, have practised as a conveyancer for
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at least three years; and that every registrar

general and assistant registrar shall take an oath

for the full execution of his office.

That the registrar general and assistant regis

trars shall not be removed from their offices un

less the two houses of parliament shall present a

joint address to his Majesty, praying for such

removal; but that the clerks and subordinate

officers shall hold their offices during pleasure.

That the registrar general and other officers

shall give security for the due performance of

their duties.

Mode of Registration.

That England and Wales be divided into dis

tricts for the purposes of this act. Notice of

the divisions to be published in the London

Gazette.

That assurances executed after December 31.

1851, or in the case of wills where the testator

shall die after Decembrr 31, 1851, may be regis

tered by depositing the original, or (where there

shall be duplicate original documents) one of

the duplicate originals, and making the proper

entries.

The documents deposited to be made up into

books or parcels, and numbered. This applies

to all deeds and papers hereafter directed to be

registered. -

That all assurances (except wills and such

other assurances as are directed to be otherwise

indexed) shall be indexed according to the regu

lations following: —

1. An index, to be called “The General

Index,” to be kept for each district; and assur

ances affecting lands within such district to be

indexed in the general index under heads de

signated by numbers.

2. Where the grantor does not derive title

under any registered assurance, the assurance is

to be indexed under a new head.

a. Where the grantor does derive title under

a registered assurance, the assurance is to be

indexed under the same head as the assurance

under which the title is derived.

Where the title to the same interest shall be

derived under several assurances indexed under

different heads the entry shall be made under

the same head as the assurance last executed.

4. The grantor may require that the assu

rances shall not be indexed under the head under

which his title is derived. In such case, a re

ference to be made from the last-mentioned head

to the head under which the assurance shall be

indexed, and memorandum made on the docu

ment that it contains a requisition to index the

same under a new head.

5. The grantor, in such cases, may require

a specification of the parcels to be entered under

the head under which his title is derived. The

specification may either include lands conveyed

and exclude other lands, or include other lands

and exclude those conveyed. The terms of the

specification must be inserted in the assurance.

This regulation is not to authorise the insertion

of a specification of the quantity of estate or

interest to be conveyed, or otherwise affected.

6. Lands previously held under different titles

may be brought together on the index; and

lands previously indexed under the same head
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may be separated; reference entry as in 4th re

gulation.

The power of indexing under a new head may

be exercised at the discretion of the person re

gistering; but that ofindexing under an existent.

head subject to the consent of registrar general

or assistant registrar.

7. No assurance to be indexed under more

than one head.

8. If any conflicting applications shall be made

with respect to the head under which an assur

ance is to be indexed, the decision of the regis

trar general or an assistant registrar on such

applications shall be final; and he is authorised

(if he shall think fit) to direct the same to be

indexed under a new head. -

9. An alphabetical index, to be called “The

Index to the Roots of Titles,” to be kept for

each district; and where the grantor does not

derive title under any registered assurance, an

entry of the grantor's name to be made in such

index, with a reference to the head under which

the assurance is indexed.

10. Where, by any of the preceding regula

tions an entry is directed to be made, the entr

shall express the year and the day of the mont

when made, the date of the assurance, the book

or parcel in which the document deposited at

the register office shall be made up, and the

number of document in such book or parcel;

and the index entries and the reference entries

in the general index shall be distinguished in form.

from each other. This applies to all entries

hereafter directed.

11. Where references are required to the

head under which an assurance is indexed, cor

responding references are to be made from that

head.

12. The grantor of an equity of redemption

is not to be considered as deriving his title under

the mortgage deed.

Where a specification is inserted under the

fifth regulation, the assurance shall not be con

sidered to be duly regitered as to lands not in

cluded in the specification.

Clerical Errors.

The effect of an entry not to be invalidated

by any error in the date of the entry, or in the

date of the assurance, nor by reason of such

dates or either of them having been omitted.

This applies to all entries directed under this act.

Errors in references not to affect the validity

of registration, except for the purpose of the

third regulation, by which a subsequent assur

ance would be required to be indexed under

the same head as the first assurance. This ap

plies to all references. - *

Where an assurance shall have been erro

neously indexed, such assurance shall neverthe

less, for the purpose of the third regulation, be

considered to be duly indexed, except as against

any person claiming under an assurance, ofwhich

an index entry or a reference entry shall have

been made in the manner required under a head

under which the first-mentioned assurance shall

have been duly indexed. -

If an assurance shall be indexed under any

two or more heads, the assurance shall, as to

any particular lands,in respect of which the same
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shall have been indexed under any such head,

be considered to be duly indexed under the head

under which the same shall so have been indexed;

and as to any other particular lands, in respect

of which a reference shall have been made in

the manner directed, to any one of the heads

under which the assurance shall have been so

indexed, the assurance shall be considered to

have been duly indexed under such last-men

tioned head.

Legacies and Charges.

All assurances affecting legacies charged upon

land, or judgments or debts due from the estates

of bankrupts and insolvents (except wills, &c.),

to be indexed as follows:—

An index, to be called “The Index to Assign

ments of Charges,” and an index, to be called

“The Index to the Roots ofTitles to Charges,”

to be kept for England and Wales, and the pro

visions respecting assurances to be indexed in

the general index (except the sixth regulation),

to apply to the registration of the last-men

tioned assurances.

Private Acts, Decrees in Equity, &c.

Every private act of parliament affecting lands

to be an assurance.

Decrees in equity, creating, transferring, or

determining interests in land, and also decrees

in equity by which any such decree shall be

varied or reversed, are to be considered assur

ances. Memorial to be deposited.

Every act or matter evidenced by writing,

and by which any estate or interest in lands shall

be created or transferred, may be registered by

registering such writing.

Wills.

An index, to be called “The Index to Wills,”

to be kept for England and Wales; and where

a will is registered, an entry of the testator’s

name to be made in such index, and also an

entry of the will.

Persons claiming an interest in lands affected

by will may require the officers of the court in

which the will has been proved to transmit it

to the register office for registry. -

Where the original document is lost, a copy

or extract may be deposited, affidavits of the loss

being made.

In such cases the registration to be effectual

only so far as the copy or extract agrees with

the original.

Where the document directed by this act to

be deposited at the register office is required by

any other act to be deposited at any other office,

a copy may be deposited at the register office.

Power to enforce Registration.

Persons claiming under an assurance may

compel the registration thereof by application to

a judge, except any agreement shall have been

made for the non-registration of such assurance.

Judge may make any order as to costs; and

may order an office copy to be furnished at the

expense of the applicant.

Commissions of Bankrupt.

Commissions of bankrupt may be registered
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by depositing a memorial, and making the proper

entry.

Éºry such memorial shall express the name

of the bankrupt, his addition, and the date of the

commission, and shall be signed by the person

for the time being appointed to enter of record

matters relating to commissions of bankrupt, or

by his deputy.

An index, to be called “The Index to Com

missions of Bankrupt,” to be kept for England

and Wales; and on registering a commission,

an entry to be made of the name of the bank

rupt, and also of the memorial.

'An index, to be called “The Index of Entries

referred to from the Index to Commissions of

Bankrupt,” to be kept; and conveyances to the

assignees of any bankrupt, and re-conveyance:

by them to be indexed under a head designated

by the name of the bankrupt; and a reference

to be made to such head from the entry of the

commission of bankrupt.

In every case of any such assurance, where the

commission shall have issued before the 51st of

December, 1831, an entry of the commission of

bankrupt shall be made in the said “Index to

Commissions of Bankrupt,” and the reference

made as directed.

Judgments, Statutes, Recognizances, &c.

Judgments, statutes, and recognizances (other

than such as shall be obtained or entered into in

the name or upon the proper account of his

Majesty, his heirs or successors,) may be regis

tered by depositing a memorial, and making the

proper entry.

Memorial shall express, in the case of a judg

ment, the name of the defendant, with his addi

tion, the name of the plaintiff, and the sum

recovered, and the time of signing the same;

and in the case of a statute or recognizance,

the name of the conusor, with his addition, the

name of the conusee, and the sum for which the

same was acknowledged, before whom it is

acknowledged, and the date; such memorial to

be signed, in the case of a judgment, by the

officer who shall sign the judgment, his deputy,

or successor, or (in the case of a statute or re

cognizance) by the proper officer in whose office

the statute or recognizance shall be inrolled.

An index, to be called “The Index to Judg

ments, Statutes, and Recognizances,” to be kept

for England and Wales; and an entry of the

name of each defendant and conusor to be made

in such index, and also an entry of the memorial.

Judgments, statutes, and recognizances to his

Majesty, and inquisitions, by which debts shall

be found due to his Majesty, may be registered

by depositing a memorial, and making the proper

entry.

Memorial shall express, in the case of a judg

ment, statute, or recognizance, the particulars

before required, and in the case of an inquisi

tion, the name of the defendant, with his addi

tion, the sum found to be due, and the date to

be signed by the proper officer.

Obligations and specialties within the statute

53 Hen. 8. c. 39. may be registered by depositing

a memorial and making the proper entry.

Memorial to specify particulars and to be

signed by the proper officer.
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Acceptances of offices within the statute

13 Eliz. c. 4, may be registered by depositing a

memorial, and making the proper entry.

Memorial to specify particulars, and be signed

by the officer of the crown.

An index, to be entitled “ The Index to

Debtors and Accountants to the Crown,” to be

kept; and an entry of the name of each de

fendant, conusor, &c. to be made in such index,

and also an entry of the memorial: the last

mentioned index may be divided into separate

lists.

Proceedings in Equity.

Bills in Equity (lis pendens) may be registered

by depositing a memorial of the bill or inform

aion, and making the proper entry.

The memorial to express, the day of filing

the bill or information, and the name or name

of office, and the addition, so far as contained

in the bill or information, of each plaintiff and

defendant, and in the case of an information,

the name of office of the party informant, and

in every case the prayer of the bill or inform

ation, or so much of it as shall relate to the

lands sought to be affected, and the description

or statement of the lands as set forth or referred

to in the bill or information, or some other

description or statement which may be sufficient

to ascertain the same; and every memorial to

be deposited, of any amended bill or inform

ation, or supplemental bill or information, or

bill or information in the nature of supplement,

shall express the day of making the amendment,

or of filing the bill or information, and in all

other respects the memorial of an amended

bill or information, &c. shall contain expressly,

or by reference to some prior registered memo

rial, the same particulars as are required to be

contained in the memorial of the original bill

or information.

Petitions of appeal against decrees transfer

ring, creating, or determining interests in land,

may be registered by depositing a memorial, end

making the proper entry.

Memorial to express all necessary particulars,

as ante.

An index, to be called “The Index to Suits

in Equity,” to be kept for England and Wales;

and on registering a bill, information, or petition,

an entry of the name of each plaintiff and de

fendant to be made in such index, and also

an entry of the memorial, expressing the date

of filing the bill or information, or making

the amendment, or of presenting the peti

tion, and such particulars as to the nature

of the proceeding, or the title of the cause or

causes, as the registrar general shall direct.

Names of parties informant need not be

entered in the index.

Memorials of bills, informations, petitions,

and decrees, to be examined by the proper

officer.

“The Index to Suits in Equity” may be kept

in separate lists.

Names hereby directed to be entered are to

be entered according to the two first letters.

Protection to Purchasers.

Wills to be void as against bona-fide pur
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chasers unless registered; but wills registered

within two years after the testator’s death to

be valid.

Other assurances and proceedings authorised

to be registered to be void as against purchasers

unless registered.

Acts and matters affecting lands, and not au

thorised to be registered, to be void as against

purchasers. But estates or interests created or

transferred by operation of law not to be pre

judiced.

Payments made in satisfaction of charges not

to be affected.

The priority given by the preceding clauses

to be enforced in equity, notwithstanding

notice.

Assurances registered at the same time to

have priority according to the time of exe

cution.

The protection of the act to extend to per

sons who claim under purchasers.

Conveyances to the assignees of bankrupts

and insolvents not to be protected by the act.

So far as priority is not given by the act all

estates and interests in land to take effect in the

order of acquiring them : this clause not to give

any effect to a voluntary assurance against an

assurance for valuable consideration.

Equitable rights existing before Jan. 1. 1832

may be protected by legal estates,

Terms assigned to attend the inheritance to

be a protection only against claims prior to

Jan. 1, 1852.

The act not to affect the jurisdiction of

equity in cases of lis pendens; but an assurance

executed during the pendency of a suit to be

valid, unless the bilſ or information, if filed

before 31st Dec. 1831, shall have been regis

tered before the registration of the assurance.

Decrees authorised to be registered to pre

vail against assurances executed during the pen

dency of the suit, unless the assurance shall be

registered before the decree.

A decree varying a decree creating an interest

in lands to be void against a purchaser under a

prior assurance, unless the decree or the petition

of appeal be registered before the assurance.

An assurance which would have the effect of

merging any interest not to have such effect as

against a subsequent purchaser of such interest,

unless an entry be made to lead such purchaser

to the assurance.

Commissions of bankrupt not to be considered

as issued within the statute 6 G. 4. c. 16. ss. 81.

86. until registered.

The act not to give effect to any assurance as

against a commission of bankrupt, except so far

as protection is afforded by the last clause.

A deed registered to be as valid for the

purposes of the statute 6 G. 4. c. 16. ss. 64,

65. 68. as if the same were inrolled in a court

of record.

Where any registered deed shall be vacated

under the statute 6 G.4., c. 16... s. 66. any sub

sequent bargain and sale shall be registered.

[To be concluded neart week.]

S 4.
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MEMOIR OF THE LATE

LORD KENYON.

LLOYD KENYon was born on the 5th of

October, O. S. 1732, at Gredington, in the

county of Flint." His father was a gentle

man of moderate fortune, and Lloyd being

the second son, was intended for a soli

citor. He received his education under Dr.

Hughes, at the grammar school of Ruthen,

in Denbighshire, an institution then in high

repute, and which has numbered among its

scholars a Lord Keeper of England (Arch

bishop Williams), and more recently a

Lord Chief Baron of the Exchequer

(Richards), besides many other names that

have shed a lustre upon the intellectual

character of the country. Young Kenyon,

it seems, made but little progress in Greek,

but his knowledge of the Latin classics

was perfect; and, in after life, few men en

joyed more keenly the beauties of Virgil

and Horace. In his seventeenth year he

was articled to Mr. James Tomlinson, of

Nantwich, an eminent solicitor, to whose

ability and assiduity he always bore tes

timony, and frequently acknowledged the

advantages which he derived from his in

structions.

Upon the death of his elder brother,

who was a member of St. John's College,

Cambridge, it was determined that Lloyd

should enter upon a more ambitious sphere

— one better suited to the talents which he

had already evinced, and the comprehensive

acquaintance, which, even at an early age,

he had formed with the most abstruse, and

difficult portions of legal learning. He was

accordingly entered at the Middle Temple

in 1755; and during his noviciate, he de

voted himself assiduously to the study of

the earlier law books, as well as to the task

of gaining an insight into the practice of

all the courts at Westminster. H

On being called to the bar, Mr. Kenyon

practised at the quarter sessions of Salo

and Stafford, and on the Oxford and Chester

circuits; but in London his practice in

creased so slowly, that at the end of ten

years, he despaired of succeeding in a pro

fession in which he had met with such slight

encouragement; and he would have gladly

retired from London, and taken orders, if

he could have obtained the small living of

Hammer, his native parish.

* The family was originally settled at Bryno

in the same county, and was connected with the

Kenyons of Peale in Lancashire.

t His younger brother, Roger Kenyon, was

brought up as a solicitor, and practised at Cefn,

in the county of Denbigh.

Memoir of the late Lord Kenyon. .

His talents, however, were appreciated

by Thurlow and Dunning, then the most

distinguished names in the profession, and

he numbered them among his warmest

friends. The known attachment of these

eminent individuals, his acknowledged ta

lents, and indeſatigable industry, added to

the fact, that he assisted Dunning in an

swering his cases, when the latter was

overloaded with business, could not fail ul

timately to recommend him to notice and

employment.

He originally attended all the courts, a

custom which is now discontinued, much

to the disadvantage of those gentlemen

who happen to be elevated to a judicial

seat out of the particular court in which

they have been accustomed to practise;

but business at last beginning to flow in

upon him, he confined himself to the Court

of Chancery, in which he soon attained the

first practice. As a common lawyer, how

ever, he was not forgotten; and his services

were more than once retained in the courts

which he had discontinued attending. He

was the leading counsel for Lord George

Gordon, who was indicted in 1780 for con

structive treason, and whom, aided by the

powerful co-operation of Mr. Erskine, he

successfully defended. *

Mr. Kenyon was soon after that period

elevated to the rank of Lord Chief Justice

of Chester; a situation highly gratifying to

his feelings, as the circuit comprehended

his own county.

On the 20th of April, 1781, he was ap

pointed Attorney-General, and resigned

that office in the month of April in the

following year, upon the retirement of Lord

Shelburne and Mr. Pitt. At the return of

the latter to power, Mr. Kenyon, in De

cember, 1783, was re-appointed the first

law officer of the crown. He, however,

retained office but a short time, his health

having suffered severely from the dis

* “Lord George Gordon,” Mr. Kenyon said,

“ was the president of a Protestant association.

An act had passed, which, right or wrong, had

given offence. Perhaps, in his (Mr. K.’s) opinion,

it had given causeless offence. But, becausehe dif

fered from other men, was he therefore to treat

them as traitors to their country? Our laws were

not like those of the Medes and Persians, but

were subject to revision; and it was the duty of

Englishmen, if there were laws which improperly

tolerated men whose principles were hostile to

the constitution, to petition parliament to revise,

or even to repeal, those laws. He did not say

that this was the case with the law that gave rise

to the association, but if they thought so, their

right to petition was unquestionable.”
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charge of his professional and parliamentary

duties. *

On the death of Sir Thomas Sewell, in

March, 1784, he became Master of the

Rolls, and had the dignity of Baronet

conferred upon him. It is said that the

pleasure arising from his elevation was not

unmingled with regret, as he was compelled

to resign his favourite appointment of Chief

Justice of Chester. He was always averse

to engaging in parliamentary life. Indeed

the brevity and closeness of his reasoning,

were not suited to the arena of St. Stephen's,

and politics were not agreeable to his dis

position. His known dislike to parliament

was so strong, that some years afterwards

George III., whose kindness to him was

ever a subject of gratitude and pride, ob

served on his attending at a levee, which

his judicial duties seldom allowed him do,

“Lord Kenyon, I think you like better

coming to me, than attending the House of

Lords.”

On the resignation of Lord Mansfield in

1788, Sir Lloyd Kenyon was appointed

Lord Chief Justice of the Court of King's

Bench, with the title of Lord Kenyon,

Baron of Gredington, in the county of Flint.

On the appointment, his sovereign gra

ciously expressed his gratification, and con

descendingly said, “I wish you may live to

enjoy it as long as your predecessor;”

adding, “if Dunning had lived, I could not

have appointed you, for I had promised it to

him.”

In fulfilling the important duties of Chief

Justice, his views might be deduced from

the motto which he adopted upon taking

the coif, than which none could more ap

propriately designate his sentiment, that

justice should be the handmaid of morals,

The motto was, “Quidleges sine moribus /"

and assuredly no man ever filled that high

station, who laboured more systematically

to promote the great object and end of

jurisprudence.

It has been observed by a high authority,

that the principles and rules of our law

courts were always excellent, but that our

system of equity at the time of Lord

Mansfield was not equally admirable. It

was generally considered by the profession,

that much praise was due to Lord Kenyon

as Chief Justice, for bringing back the rules

of the King's Bench to the practices of the

* Lord Kenyon, while at the bar, was re

markable for the celebrity which attached to his

opinions. In the year 1781 he received two

thousand nine hundred and thirty-six guineas,

and in 1782 three thousand and twenty guineas,

for answering cases only.
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*

courts of law; his predecessor having intro

duced many crude notions of equity into
his decisions.

The dislike of politics by which Lord

Kenyon's character was distinguished, in

addition to his known integrity, contributed

much to gain public confidence towards his

administration of justice, during the dis

turbances and excitements, which were con

sequent upon the French Revolution. There

never was a time when more general con

fidence was felt by juries, and by the public,

than was reposed in Lord Chief Justice

Kenyon.

His habitual temperance might have en

sured a longer continuance of his official

labours, had not a domestic calamity, the

loss of his excellent and beloved eldest son

Lloyd Kenyon, broken his spirits, and has

tened the termination of his valuable life.

He died the 4th of April, 1802, in his

seventieth year. His sovereign, who was

afterwards so deeply afflicted by the death

of a beloved daughter, said of his faithful

servant, Lord Kenyon, “He never re

covered the death of his son.”

The private character of his Lordship

was most exemplary. He was distinguished

for benevolence, and both possessed and de

served the reputation of being ever read

to afford gratuitously his valuable legal

advice. He was buried in the family vault

at Hammer; and we may conclude with

quoting from his monument:—“He has

left a name to which his family will look

up with affectionate and honest pride, and

which his country will remember with

gratitude and veneration, so long as they

shall continue duly to estimate the great

and united principles of religion, law, and

social order.”

REVIEW.

Epitome of the Practice in the Court of Er

chequer on the Plea Side; including the

new Rules of Court of Michaelmas, 1830,

and Evtracts from the Act of 1 Wm. 4.

c. 70., “I’or the better Administration of

Justice,” &c. With Practical Forms

and Precedents of Bills of Costs. By

an Attorney of the Court. London, 1831.

Richards.

LoRD THURLow, in a communication to a

young friend studying for the bar, said,

“Could the writer of this choose his court

and practice, he conceives the most ancient

and the most learned lies in the Court of

Exchequer.” According to Chief Baron

Gilbert, the Exchequer was the ancient and

sovereign court in Normandy, to which ap

peals from all inferior courts were carried,
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it being the grand court of the Duke. The

bailiff or sheriff was the justiciar of the

county. But the highest, justices were

those called masters of the Exchequer,

whose duty it was to amend , what the

bailiffs or lesser justices had misdone, as

well as to call in all things withheld from

the Prince.

The constitution and functions of the

Exchequer appear to have been nearly the

same in England as in Normandy. In this

court all complaints were heard against the

officers of the crown, which was the origi

mal of the writs of false judgment. This,

however, was afterwards changed; for the

complaints against the local officers were so

many and grievous, that the ordinary juris
diction of the sheriff was restricted to the

sum of 40s, except by justices.

The Exchequer,Gilbert says, wasthe great

Aula Regis, and the power and dignity of

the justiciar were so great, that the sovereign

at length becamejealous of it; and the Aula

Regis was broken into four distinct courts,

—the Court of Chancery, the Exchequer,

the Court of King's Bench, and the Com

mon Pleas.”

The recent opening of the Exchequer,

and the probable influx of business, render

it necessary for the general body of prac:

titioners to make themselves acquainted

with the rules and practice of a court from

which they have hitherto been excluded.

The design of the work before us is to

give them the requisite knowledge. The

necessity of acquiring it, as well as the

mode adopted for conveying it, are pointed

out in the preface.

“This compendium of the practice of the Ex

chequer of Pleas, has been prepared under the

conviction, that the important changes effected

by the recent act “For the better Administration

of Justice” rendered the early publication of

such a work peculiarly necessary.

“The Court of Exchequer on the law side

(hitherto limited to twenty practitioners) being

now thrown open to the profession at large, it

appeared essential that the rules of practice, as

modified by the late statute, and by the new

orders, should be collected for the use of the

attorneys of the court. The utility of the work

seemed still more apparent, when it was consi

dered that all the proceedings from the princi.

pality of Wales, and the city and county of

Chester, are necessarily transferred to this court.

“The plan pursued in the compilation has

been: —

“ 1st. To arrange the mode of procedure in

the order which occurs in ordinary cases, and to

treat separately of incidental and special pro

ceedings.

* Gilbert's Treatise of the Court of Exchequer,

chap. 1.

Review. —Epitome of the Practice in the Court of Exchequer.

“2d. After expunging from previous col

lections the obsolete and rescinded orders,-the

several clauses of the new statute and rules of

. have been introduced in their appropriate

aces.

“3d. It has been deemed useful, not merely

to present the practitioner with the entire sec

tions and rules, in all their elaborated form of

expression, but also generally to state their sub

stance, and explain their effect.

“By this method it is trusted that a know

ledge of the changes in the practice will be faci

litated; and it seemed the more necessary to

pursue this course in a court in which the pro

ceedings were hitherto known but to few mem

bers of the profession.

“4th. It has been considered desirable to ap

pend the various forms of process, of notices,

and other proceedings, arranged in the order in

which they usually take place; and followed by

precedents of bills of costs, which may assist the

practitioner in the discharge of his duty.”

The method pursued will, we apprehend,

afford great facilities for attaining the ne

cessary information.

The work is divided into thirteen chap

ters, and these are subdivided into sec

tions. The FIRST chapter contains two

sections; the first treating of the officers of

the court, their fees and duties; the second

ofattorneys and their admission; the change

of attorneys and the service of process on

them. The second chapter treats of pro

cess to bring the defendant into court. It is

divided into two sections; the first on the

different kinds of writs, venire, summons,

subpoena, capias; the second on arrest.

The THIRD chapter is on the defendant's

appearance. It has four sections; the first,

of common appearance; the second, of spe

cial bail and exception; the third, of the jus

tification of bail and render; the fourth, of

proceedings on the bail bond, and against

the sheriff. The FourTH chapter is devoted

to the pleadings. It presents seven sections

with the following titles; first, of the de

claration, de bene esse, in chief, and by the

bye, and time of delivery or filing; second,

ofnotice, rule, demand of plea; third, of im

parlance andtimeofpleading; fourth, of oyer

and particulars; fifth, of the plea and de

murrer; sixth, replication, rejoinder, &c.;

seventh, the issue. TheFIFTH chapter treats

of occasional proceeding before trial. It has

four sections; first, of the defendant's set

off; second, of summonses; third, of mo

tions; fourth, of paying money into court.

The SIXTH chapter, devoted to trial and

final judgment, is also divided into four

sections; first, of the notice of trial, con

tinuance, and countermand; second, of

subpoening witnesses; third, of the jury

process, record, and entering the cause;

fourth, of the sittings. The seveNTH chap
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ter applies to the proceedings subsequent

to the trial. There are two sections; the

first, treating of the postea, new trials, and

arrest of judgment; the second, of final

judgment, taxation of costs, and execution.

The EIGHTH chapter conveys the requisite

information regarding incidental proceed

ings. It has four sections; the first, ofjudg

ment by default, and of the writ of enquiry;

the second, ofjudgment,as in caseofnonsuit;

the third, of non-pros and discontinuance;

the fourth, of the cognovit and warrant of

attorneys. The NINTH chapter relates to

proceedings against prisoners, which it de

livers in four sections; the first, treating of

the detainer and declaration; the second,

of pleading, trial, andjudgment; the third, of

the execution; the fourth, of discharging a

prisoner. The TENTH chapter is occupied

by a novel and important subject, which it

expounds in three sections, treating, respect

ively; first, of the removal of causes from

the courts abolished in Wales and Cheshire;

second, of the attorneys of the abolished

courts; third, of the assizes in Wales and

Chester. The ELEventh chapter is de

voted to proceedings in ejectment, and the

Twelfth to proceedings in error. The

THIRTEENTH is occupied by a variety of

miscellaneous proceedings, resolved into six

sections; first, of the habeas corpus; second,

of enrolling deeds; third, of arbitration;

fourth, of saving the statute of limitations;

fifth, of taxation of costs between solicitor

and client; sixth, of the proceedings as to

privileged persons.

A considerable number of useful practi

cal forms are appended, as well as some

precedents of bills of costs; and a concise

index terminates the volume.

From the analysis which has been given,

our readers will be enabled in a great de

gree to judge of the work for themselves.

They will see that the object of the author

has been practical utility; that he has

endeavoured to give a mass of information,

which it is now necessary for practitioners

to possess, within moderate limits, and at a

moderate price.

- º

Some Account of the Election for Truro,

August 3–6. 1830, with a Copy of the

Charter, and a Table of Parliamentary

Patronage. London. 1830. Baldwin.

THIs publication derives extraordinary

interest, from the circumstances of the

times. Truro is a very ancient borough,

and from the earliest period returned mem

bers to parliament. In 1589 a charter was

granted to the town by Queen Elizabeth,

constituting a mayor and two classes of
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burgesses— capital burgesses and common

burgesses. The right of election has long

been exercised by the capital burgesses

only. This, it is contended in the work

before us, arose from the laches of the ge

neral body.

It is remarkable that a similar question

has lately been agitated with regard to the

boroughs of Marlborough, Romney, Hast

ings, and Rye, and might probably be raised

in many other places. In the case of Truro

there are two decisions of the House of

Commons in favour of the right of the

select body; one in 1660, the other in

1689. It is maintained, however, that the

charter favours the more extended right of

yoting, and that the adverse decisions may

be accounted for by the circumstances

of the times in which they took place.

The charter ordains that the inhabitants

of the borough, and their successors, shall

be one corporate and body politic, by

the name of the mayor and burgesses of

the borough of Truro. It further ordains,

that there shall be twenty-four of the most

discreet and honest inhabitants of the bo

rough, who shall help and assist the mayor;

four aldermen to be annually chosen by the

said twenty-four capital burgesses out of

their own body. Power is given to the

capital burgesses to elect a recorder, and

a steward of a court of record established

within the borough by the charter. The

following is the passage relating to the

election of members of parliament:—

“And we do will also, and for us, our heirs

and successors, do grant to the aforesaid mayor

and burgesses of the said borough, and to their

successors, and do ordain, that there may and

shall be in the said borough two burgesses of

Parliament, of us and of our heirs and succes

sors, as heretofore hath been used and accus

tomed, for the said borough; and that, therefore,

the mayor and burgesses of the said borough, and

their successors, when and as often as the Parlia

ment of us, our heirs and successors, shall hap

pen to begin, or be assembled by virtue of the

writ of us, our heirs or successors, concerning

the election of the burgesses of the Parliament tº

them directed, may and shall have authority and

power or else, by their common council, or the

greater part of them, to elect and nominate two

discreet and honest men to be burgesses of the

Parliament of us, or of our heirs and successors,

for the same borough.”

METROPOLITAN GENERAL REGISTRY.

S To the Editor of the Legal Observer.
IR

As a fiend and subscriber to your useful pub

lication, I think it incumbent upon me to put

you upon your guard against allowing your édi

torial character to be compromised, as it has

been in your last Number, by a correspondent,
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signing himself “Militia mea multiplex.” The

letter on the proposed General Registry, which

you have selected, was completely demolished

in a reply in the Times of Feb. 6. (which I sub

join), bearing the signature of Mr. Park the con

veyancer, a non-supporter of registration, and

therefore an unbiassed witness.

“As to France, although the system is avow

edly imperfect, and because such, reprobated

all over Europe, publicity, or registration, pre

vails as to all hypothèques or mortgages, except

a particular class of them created by law. It

prevails, also, and that to the extent of tran

scription, or enrolment, as to all the substitu

tions, or settlements, which are still permitted

by the Code Civil; and according to the more

prevailing opinion of French lawyers, the true

construction of the Code requires the transcrip

tion of all transfers of landed property; although

upon this point the Code was rendered dubious

and incoherent in passing through its different

stages of revision. With regard to Holland, as

the Code Napoleon has been the law of that

country ever since the year 1809, your corre

spondent is of course equally in error; and he is

not less so as to Italy. The Neapolitan Code

of 1809 follows, step by step, the Code Napo

leon; the Italio-Austria Code of 1812 goes still

further; and an edict of 1822 gave to the Pied

montese the system of publicity from the en

suing year.

“As to Germany, your correspondent should

be informed that in the three great empires of

Austria, Prussia, and Bavaria, the system of pub

licity or registration has existed in the greatest

vigour, and in all its ramifications; in the two

former, from the middle of the last century, and

in Bavaria, from the year 1825; and he may form

some idea how far these vast monarchies come

within his argument of ‘simple machinery,’ &c.,

when he is told that it was calculated that 5750

register books (large folios of about 1200 pages)

would be required for the condensed registry

system of Bavaria alone, not including the ter
ritories on the Rhine. The duchies of Olden

burg and Mecklenburg, and, I believe, most of

the other Germanic states, have also adopted a

similar machinery; and it is proper to state, that

those countries which are now engaged in re

modelling their legislations, as the Netherlands

and the Canton of Geneva, have never admitted,

for a moment, the idea of abandoming registra

tion; and that the Projét de Loi of the latter

commences with an avowal, that “No people

who had once enjoyed the advantages of publi

city, would return to a state of things which

would permit the debtor to dissemble the true

state of his affairs, and the charges with which

he had already encumbered the estate which he

offers as a security.’”

Now, sir, I say, that so far from the propo

sition of your correspondent being true, that

the Commissioners can “find no precedent for

this plan of registration in any of the civilised

states of the world,” I have already shown that,

both on authority and on precedent, so strong

a case is made against the system of non-regis

tration, that if the Commissioners had ventured

to evade or blink the question, they would have

drawn upcm them the surprise, not to say the

Stamp Acts. – Rights of Solicitors.

contempt, of all Europe; and would have af.

forded a handle to those who affect to treat the

existing labours of reform as subterfuges, which

never could have been wrested from them. The

grounds upon which, individually, I hesitate to

advocate the adoption of the system in this

country apply only to the peculiarities of our

own jurisprudence, and are much too abstruse

for discussion in this place.

I am, Sir,

Your obedient servant,

A SubscalEER.

STAMP ACTS.

To the Editor of the Legal Observer.

MAY I take the liberty of enquiring, through

the medium of your useful columns, whether the

Commissioners of Stamps are bound to put any

additional stamp which may be required on a

skin or piece of paper which has not been

written on, but which has already been stamped.

If a person having a 6l. or 8l. stamp wishes to

increase the amount to 91, the commissioners

refuse to put another stamp upon the parch

ment or paper, and the applicant is obliged to

get the original .." transferred to another

instrument and purchase the increased one.

Where a mortgage is intended to be secured by

the deed conveying the fee, they require to see

the deed partly written to assure themselves of

your intention. This grasping system never

could have been the intention of the framers of

the act of 55 Geo. 3., and as an act for the

better regulation of the stamp duties introduced

last session will be probably revived after Christ

mas, the attention of the profession may be

usefully drawn thereto. Your notice of this

point will oblige

A Constant READER.

Lincoln's Inn, --

Dec. 16. 1830.

wºm-mmmm.

RIGHTS OF SOLICITORS.

To the Editor of the Legal Observer.

THE rights of solicitors, to be present for their

clients at the sittings of magistrates, is a question

of great importance to the profession. In

addition to the case of Daubney v. Cooper,

mentioned in No. IX., I wish to refer you to one

of more recent date, not confined to judicial, but

applying to all proceedings before magistrates.

The case alluded to is that of Jones v. Simpson,

tried before Mr. Justice James Parke at the last

Stafford assizes. The plaintiff was an attorney,

and the action was brought for an assault and

imprisonment, for turning him out of the room

whilst in attendance on behalf of some clients.

In the summing up, Mr. Justice Parke observed,

“there was no doubt but that an assault had

been committed (the imprisonment was the mere

taking into custody), and that a verdict must pass

for the plaintiff. The principle (he added) was

clear, that not only solicitors, but all persons

conducting themselves properly, had a right to



Writs of Error.— Minor Correspondence. — Superior Courts.

be admitted into a public court, if there was room,

and the magistrates had No RIGHT to shut up their

doors, or to erclude the plaintiff; it was clear

also, he had a right AT ALL TIMEs not only as a

subject, but as the legal adviser of his clients.”

f this were not the case, the greatest injustice

would be often done to persons appealing to the

quarter-sessions against the decisions of magis

trates, where alone the appellant seeks for

– redress, and to prevent a solicitor from cross

examination before them would be in effect a

denial of justice, because on the cross-examin

ation alone might depend the appellant’s chance

of success.

I have always myself insisted upon this full

right of being present before magistrates, and I

trust the profession will in all cases claim it.

In the present age of improvement (when

coroners' inquests also begin to be open to

solicitors) should the justice rooms of magis

trates be shut? Respect is always due to persons

exercising judicial functions, but a calm and

firm adherence to the interest of a client should

never give way to fulsome compliments to

magistrates, who (nine out of ten) imagine they

are really granting a concession by allowing the

presence of a solicitor, when in fact they are

conceding nothing but a right. B

Staple Inn,

Jan. 5, 1831.

-

COMMON PLEAS WRITS OF ERROR.

Mr. EDITor,

Most of your readers are by this time con

vinced of the trouble occasioned to the pro

fession by the late acts “for the more effectual

[query] administration of justice,” &c. as far as

relates to the returns of writs; but few perhaps

are aware of the difficulty occasioned by the al

teration in the practice as to writs of error from

the Common Pleas.

These were formerly returnable in the Court

of King's Bench; and much of the delay arising

from writs of error returnable in the Exchequer

Chamber, as your readers well know, was thereby

avoided: but by the new act, error from the

Common Pleasis to be brought in the Exche

quer Chamber also; and thus the delays intended

to be prevented by one act of Parliament, are

likely to be increased by another.

The old practice for compelling an assign

ment of errors was, by sci. fa. qua erecutionis non,

issued in the Court of King's Bench; but no in

formation is given in the act upon the subject

of further proceedings. But this is not all :-a

new office is created by the new act, viz. a clerk

of the errors from the Common Pleas to the Ex

chequer, Chamber, and no person is appointed

to sustain it—no officer with whom the tran

script can be lodged, or from whom the proper

rules may be obtained; so that, in a case coming

under my own observation, the defendant in

error is literally set fast by the new act, to the

no small amusement of the plaintiffs in error,

whose only object is delay.

- J. N.
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MINOR CORRESPONDENCE.

PRICE OF LAW BOOKS.

SIR,

YouR valuable pages appear to be accessible to

the opinions and sentiments of all classes of the

profession; and I am therefore induced to ven

ture an observation upon a subject of the utmost

importance to the profession, and most particu

larly to those who have recently made, and are

about to make, their entré into it. Your Journal

imparts information at a price within the reach

of all; and as the same spirit, I trust, actuates

the talents and industry of our Reformers, who

are now labouring º, the pruning-knife and

spade in the legal vineyard, I submit to you the

propriety of curtailing the expense of law pub

lications. Surely the publishers ought to see

the necessity of this, and follow the example

which has been set them.

Your Friend and Reader,

Dec. 28. 1830. J. H.

A. B. is ill five miles from town. He is

unluckily defendant in two suits —one in the

Exchequer—one in Chancery. Why is the

law such that he must pay a baron and a master

sundry guineas for coming to take his answers?

E. G. has been so served with a subpoena in a

chancery suit for an injunction, that his appear

ance must be entered on 1st January—entered

accordingly, by good luck and management.

No office copy to be bespoke, however, till the

officeºfon the 7th. Injunction therefore

goes against him as for a contempt.

Wanted by L. M. at the end of December, a

commission of bankrupt, the orders of the court

requiring it to be bespoke for the first public or

a private seal within a given number of days,

with no provision against the maker of the order

removing himself three hundred miles off. My

Lord absent, and his seal and wax in Westmore

land. He is therefore, or some of his servants,

to be paid for a purpose journey, and an opening

of the seal. .

SUPERIOR COURTS.

REGULATIONS IN CHANCERY.

THE Lord Chancellor stated that it was usual

for two of the Masters in Chancery to attend the

court during term. It was a remnant of the

old practice of the Masters actually sitting; but

being productive of no public benefit, he con

ceived it useless to be kept alive. Inconvenience

and delay arise from the Masters being absent

from their chambers; and for this reason the

practice ought to be discontinued. He had made

arrangements by which those honourable and

learned persons would be spared much trouble.

The Vice Chancellor and the Master of the

Rolls attended the Lord Chancellor on the first

day ofterm,and as this was quite sufficient, theat

tendance of the Masters even on that day might

bedispensed with. But asthere mightbe occasions

on which the attendance of the§. would
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be desirable, he had arranged that there should

attend in rotation two Masters in each term.

It consequently would fall to the turn of each

Master not quite once in two years. He in

tended to enquire as to the business in the Six

Clerks’ Office, and if any practice existed there

at variance with the public utility, however

ancient the custom out of which it arose, he

should act in the same way. Having stated

what he had done, and what he intended to do,

he wished to hear the opinion of the bar.

The Solicitor General assented to the pro

riety of the arrangements, but supposed that

#. Lordship did not intend to make an order on

the subject.

The Lord Chancellor said, No. His succes

sors might be attended by the Masters, if they

thought fit: he had mentioned the subject to

Lord Henley, who had no objection to the ar

rangement.—Hilary Term, 1831.

NEw TRUSTEEs. 1 W. 4. c. 60.

In this case, Mrs. Thornton was entitled to

an estate for life in real property under the

settlement on her first marriage, which directed

that on the deaths of the trustees new trustees

should be appointed with the consent of Mrs.T.;

but it did not give her or any other person the

power to appoint. -

Both trustees were dead, and the heir of the

survivor was living within the kingdom, and was

same and adult ; but he declined to act in the

trust, although willing to transfer it under the

sanction of the Court. -

Mr. Coote applied under Sir E. Sugden's act,

1 W. 4. c. 60. s. 22., on the joint petition of

Mr. and Mrs. Thornton, the other parties in

terested, and two proposed new trustees (the

heir appearing by counsel to consent), for an

order to appoint the trustees, and direct the

heir to convey the estate to them upon the

trusts of the settlement; and his Honour granted

the order, without a reference to the Master, or

requiring the parties to file a bill.—At the Rolls.

Ex-parie Thornton. 5th Dec. 1830.

COSTS–ATTACHMENT.

Channel applied for an attachment for non

payment of costs pursuant to the Master's
allocatur. The costs were not taxed as in a

cause, but in obedience to the usual order ob

tained by the client to tax his attorney's bill.

The only question was, whether the rule was

absolute in the first instance, or only nisi.

The Court was inclined to think, that the rule

was only nisi, here in the first instance, though

absolute in the first instance where the costs

were taxed in a cause.

On reference to the Master, he reported that

the practice was in this case also to grant a rule

absolute in the first instance.

The Court granted the rule absolute in the

first instance. — Rule absolute."—Parke J.

Rayner v. II. T. 1831.

* On enquiry, we find that the rule was only

drawn up nisi, as according to established prac

tice.

Recent Decisions in the Superior Courts.

JUSTIFICATION OF BAIL.

Hoggins opposed the justification of bail in

error, on the ground that as the time for justifica

tion expired in the vacation of Michaelmas term

and the 1 W. 4. c. 70. s. 12. allowed the justi

fication of bail at chambers in vacation, although

the party was not in custody at the time, the

notice of justification should have been for a

day in vacation, and not for the first day of Hi

lary term, as it was here.

The Court observed, that it was not necessary

to decide whether the words of the statute re

ferred to were compulsory or not. If the notice

of justification were no supersedeas, the defend

ant in error might sign judgment. ... There was,

however, no objection to the bail justifying.

— Anonymous.-Parke J. H. T. 1831."

RESIDENCE OF BAIL.

Scotland objected to notice of bail, on the

ground that the number of the house in the

street, in which the bail were stated to reside,

was not stated.

The Court overruled the objection, stating,

that no case had gone the length of deciding it

to be necessary to mention the number of the

house in the street; although, where the de

fendant takes upon himself to state the number

of the house, he is bound to state it correctly.t

— Anonymous.– Parke J. H. T. 1831.

SET-OFF.

On an application to be discharged, by a

defendant in custody at the suit of a plaintiff,

for a sum of 48l., on entering satisfaction for

that sum on the roll in another action against

the plaintiff, in which the defendant had ob

tained judgment for 72l.

The Court refused to make the rule nisi, which

had been obtained, absolute; and observed, that

this was not the common case of entering satis

faction on the roll. A party could not enter

satisfaction on the roll for a portion of a claim.

—Littledale J.-Bath v. London. M. T. 1850. #

In the Common Pleas, the cases of Vaughan

v. Davies, 2 H. Bl. 440. ; Thrustout v. Crafter,

2 W. Bl. 826.; and Peacock v. Jeffery, 1 Taun.

426., show that it may be done.

Where debts in cross actions are allowed to

be set off against each other, the practice as to

the lien of the attorney on the judgment differs

in the King's Bench from that of the Common

* Before the 1 W. 4. c. 70. s. 12., bail could

only have been justified in vacation where the

party was in custody. 43 Geo. 3. c. 46. s. 6.

Archb. Pr. K. B. v. 1. pp. 118, 119. Wide Dow

ling's Statutes, p. 378. note (m).

t When a notice described one of the bail as

resident at No. 44., when, in fact, he resided at

No. 1, Bayley J. rejected the bail, but allowed

time to give a corrected notice. 1 Chit. Rep.

495.

# No case was cited to the Court on the

subject of this application. If any had, it can

hardly be conceived that such would have been

the decision.
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Pleas. In the cases already mentioned, except,

that of Peacock v. Jeffery, the Common Pleas

held that the lien of the attorney on the judg

ment was subject to the claims of the parties.

The same was holden in Hall v. Ody, 2 B. & P.

28. In the King’s Bench, on the contrary, the

claims of the parties are subject to the lien of

the attorney on the judgment. Wide Mitchell

v. Oldfield, 4T. R. p. 123.; Randle v. Fuller,

6 T. R. 456.; Glaister v. Hewer and two others,

8 T. R. 69. ; Middleton v. Hill and another,

1 M. & S. 240.; Symonds v. Mills, 8 Taun. 526;

Harrison v. Bainbridge, 4 Dow. & Ry. 363. ;

Stephens v. Weston, 3 Ba. & Cr. 535, 5 Dow. &

Ry. 399. S. C. It might perhaps be as well,

now that so many reforms are going on in the

law, to assimilate the practice of both courts on

this very important point.

ºme

LIABILITY OF BAIL. t

ARE bail discharged by the plaintiff's

taking a cognovit from their principal with

out their consent, when by the terms of

the cognovit he is to have time for the pay

ment of the debt, but not a longer time

than he would have had, if the plaintiff had

proceeded regularly in the action?

It has recently been adjudged in the King's

Bench, in the case of Rochev. Stevenson, 9 Barn.

& Cress. 707., that bail are not discharged by

the plaintiff’s taking such a cognovit of their

principal; but, as that judgment seems to me

very unsatisfactory, with reference to the general

principles which prevail in the law relating to

sureties, I will venture to offer a few remarks

upon it.

The judgment referred to was delivered as

follows:–“We are clearly of opinion that bail

are not discharged by the plaintiff’s taking a

cognovit from their principal without their con

sent or knowledge, unless by the terms of the

cognovit he is to have a longer time for the pay

ment of the debt and costs than he would have

had if the plaintiff had proceeded regularly in

the action.”

Whether the Court considered the point in

question as new, or as one which was settled by

antecedent practice and authorities, does not

appear, for the judgment is stated in the form of

a naked dictum. In the argument, however,

which preceded, a passage in Mr. Tidd's Prac

tice, p. 295. 9th ed., was referred to by the

counsel, where the rule is stated the same as the

judgment; which probably had a material in

fluence with the Court in forming their judg

ment. Mr. Tidd supports his text by a reference

to the case of Croft v. Johnson, 5 Taunt. 319.;

and therefore, should it appear that that case is

inapposite, the rule stated, it would seem, had

previously to Roche v. Stevenson no existence

under a judicial sanction. Croft v. Johnson was

an application by bail for an exoneration on the

ground that the plaintiff had accepted of the de

fendant a cognovit for the payment of the debt

by instalments; and the Court is said to have

enquired, whether judgment could have been had

j execution issued within the time fixed for
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the payment of the latest instalment; and the

reporter adds, “Finding such was the case, the

Court made the rule (for entering an exoner.

ation) absolute.” This decision, therefore, it is

clear, is an authority for Mr. Tidd's text only

on the supposition, that had the case been the

opposite of what, upon enquiry, it was found to

be, the Court would have discharged the rule,

instead of making it absolute. But such a Sup

position, under the circumstances, is a mere as

sumption, and, considered as a proof of the rule,

is a mere begging of the question. The truth,

I, conceive, is, that the enquiry made by the

Court originated, not in any opinion which the

Court had deliberately formed concerning the
question, whether bail continue liable if the

plaintiff gives the defendant only the same time
as he would have had in the regular course of

proceeding, but in a mere obiter doubt, which,

as the case proved to be, was wholly immaterial.

Having investigated Mr. Tidd's authorities,

I shall proceed at a future time to marshal those

which seem to me opposed to the rule stated,

and to the judgment in question.

Inner Temple Lane. W. T.

MISCELLANEA.

A REVEREND JUDGE

Is one who desires to have his greatness only

measured by his goodness. His care is to appear

such to the people as he would have them be

and to be himself such as he appears; for virtue

cannot seem one thing, and be another. He

knºws that the hill of greatness yields a most

delightful Prospect, but withal that it is most

subject to lightning and thunder, and that the

People, as in ancient tragedies, sit and censure

the actions of those who are in authority: he

squares his own, therefore, that they may be far

above their pity. He wishes fewer laws, so they

are better observed; and for those which are

mulctuary, he understands their institution not

to be like briars or springes to catch every thing

they lay hold of, but, like sea marks ºn ou.

dangerous Goodwin, to avoid the shipwreck of

ignorant passengers. He hates to wrong any

man-neither hope nor despair of preferment

can draw him to such an exigent. He thinks

himself then most honourably seated, when he

gives mercy the upper hand. He rather strives

to purchase a good name than land, and of all

rich stuffs forbidden by the statute, loathes to

haye his followers wear their clothes cut out of

bribe; and extortions. If his prince call him tº

a higher place, there he delivers his mind plainly

and freely, knowing for truth there is nº place

wherein dissembling ought to have less credit

than in a prince's counsel. Thus honour keeps

pace with him to the grave, and doth not as

With many, there forsake him, and go back with

the heralds, but fairly sits over him and broods

out of his memory many right excellent com.

monwealth's mem.—Sir Thomas Overbury's Cha

racters.

-
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HINTS To CLIENTs.

Attorneys will be very much formed according

to the uses which their clients make, or desire

to make of them; and it will be a temptation

too strong for the virtue of young men who

have their fortunes to seek, or families to main

tain, if they observe men of fortune and interest

employ, or countenance attorneys who areexpert

in the low cunning of the law, and who stick at

no means to serve their clients. The gentlemen,

merchants, and traders, in and near cities and

great towns more especially, have it much in

their power by encouraging men of INgENUITY,

PROBITY, MoDesTY, and DILIGENCE in their pro

fession, to prevent and redress many of those

abuses in the law, of which they often so justly

and loudly complain.-Observations on the Duty

of an Attorney and Solicitor, 1759.

MEANS OF LEGAL SUCCESS.

Without acquiring a capacity of making a

solitary life agreeable, let no man pretend to

success in the law. I have heard his Lordship

often remember a lesson the citizens used to

their apprentices,—“Keep your shop, and your

shop will keep you;” as being no less true of a

lawyer with respect to his chamber.— North's

Life of Lord Guildford, vol. i. p. 15.

LAWYERS ANCIENTLY CI.ERGYMEN.

It is believed (says Herbert, in his antiquities

of the English law, from whence the following

particulars are taken) and with great probability,

that the chief and in fact the only persons,

learned in the laws of England before the

Norman conquest, were the clergy: those ages

being so illiterate, on account of the continual

Miscellanea.— Notice to Correspondents.

inroads of the barbarous northern nations,

which obliged the noblemen and gentry to

employ their whole time in martial exercises;

and on account of this ignorance it no doubt

happened, that the decision of most controver

sies, in civil cases, was so much by combat, and

in criminal by fire and water ordeal. In the

great controversy which existed betwixt Lan

franc, Archbishop of Canterbury, and Odo, Earl

of Kent, it appears that Algelric bishop of

Chichester was the lawyer then chiefly em

É. ; “being brought thither” says the Textus

offensis, “in a chariot to discuss, and instruct

them in the ancient laws of the land, as the most

skilful person in the knowledge of them.” In

the same reign also, one Alfwin, rector of Sutton,

and several of the monks of Abingdon, par

ticularly Sacolus and Godric, were said to be

persons so expert in the laws, that their opinion

was held in great reverence. Ranulph, a clergy

man, in the reign of William Rufus, is likewise

called by William of Malmsbury, an unvan

quished lawyer; though in fact in those days

there were not many to contest the palm with

him, it being long after this period before settled

seminaries for the study of the common law

were established. The first restraint that was

put upon the clergy from publicly pleading and

acting as attorneys, was about the beginning of

the reign of Henry the Third, when Richard

Poor, bishop of Salisbury, forbid, by his con

stitution, the clergy of his diocese from

practising in the secular courts, except under

certain limitations. *

* Spel. Concil. Com. 2. sub. an. 1217. We

are indebted to Mr. H. B. Andrews for this

extract.

TO CORRESPONDENTS.

A Citizen has given us some good advice “from pure friendship.” We receive it thankfully, and

shall endeavour to follow it.

We have received one Letter and two Messages, objecting to the Tale of WILLIAM BARNIvaLE.

The purpose of those Articles is misunderstood, for they are in strict conformity with the original plan

of the work. The intention of the Author is, to convey, in an agreeable form, the result of much re

search into THE STATE of THE LAW, AND THE conDITION of Lawyers IN EARLY TIMEs. The literary

merit of these contributions cannot be questioned; but perhaps we are mistaken in supposing that they

are generally adapted to the taste of the profession, although they have been approved by those

whose judgment we respect. . For ourselves, in such matters, we are, we trust, duly diffident.

We are anarious to meet the wishes of the Profession; — we are not obstinate—but confess that before

we can abandon a plan which appears to us happily conceived, and ably erecuted, we must receive un

equivocal marks of disapproval from a sufficient number of subscribers who have read the two chapters

already published. ... We wish to interest the minds of a very large class of the community; and in the

course of Twelve Numbers we are not aware that we have devoted too large a space to light reading.

The Paper on the “Real Estate Liability Act” is valuable.

AMIcus on the Sketches of the Bar is entitled to our thanks.

F. W. G. has laid us under new obligations by his Letter on ATToRNEys’ CERTIFICATEs.

The Letter of E.T. on Life Insurance and other subjects was overlooked. We shall advert to

the points observed upon as early as possible.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

HoRAT.

“We have entered into a Work touching Laws, in a middle term, between the speculative and

reverend discourses of Philosophers, and the writings of Lawyers.” BAcon.

JUDICIAL CHARACTERS.—No. II.

EARL OF ELDoN.

WE approach the consideration of the judi

cial character of this eminent person with

very considerable diffidence in our own

powers. We have, indeed, to confine our

attention to one portion of his life, and one

branch only of his numerous labours; but

we feel that it is the most difficult of any

to treat and characterise with complete jus

tice. We shall not, however, shrink from

the task; it is highly important that cor

rect views of his Lordship's judicial cha

racter and labours should be laid before

the public and the profession, and we shall

spare no pains in endeavouring to enable

them to come to an accurate conclusion.

We trust that this series of articles will not

merit the fate of being treated as mere

passing remarks or as personal comments;

we hope they will in some degree serve as

a guide to the leading principles decided

by the judges whose characters are dis

cussed in them, and they will have some

value on that account.

Without professing to enter into any

particulars of Lord Eldon’s private life, we

shall shortly allude to the steps of his profes

sional career. He was admitted at the

Middle Temple in Hilary Term 1772, and

was called to the bar in Hilary Term 1776.

This period was not passed unprofitably.

The noble lord has himself told us that

some part of it was spent in the chambers

of a celebrated conveyancer. In the case

of the Marquis of Townsend v. Bishop of

Norwich, on the 27th of January, 1820, he

observed with reference to the subject then

in dispute, “I do not enquire whether

there may have been intermediate trans

actions since the creation of the term,

farther than to remark, that having in days

which perhaps may be thought days of

yore passed about two years in the office

of Mr. Duane, and during which I had
NO, XIII. -

frequent opportunities of knowing the

opinions entertained by Mr. Booth, Mr.

Fearne, and other eminent conveyancers

of that day, I well know that they were in

the habit,” &c. How his Lordship availed

himself of the opportunities which Mr.

Duane afforded him is well known, and

exemplified in his luminous judgments on

the subject of the law of property. *

It is usually said, that he was a very long

time before obtaining business at the bar.

This, however, is incorrect. He was soon

known as a sound and judicious junior, and,

as well on circuit as in town, his business

was considerable. He early attracted the

attention and regard of Lord Thurlow, who

was then Chancellor, and was offered by

him the situation of a Master in Chancery;

which he declined, preferring to remain

at the bar. But Lord Thurlow's desire to

serve him, and his sense of his talents, was

soon after manifested in another way. In

1783, seven years after he was called to

the bar, he obtained a patent of prece

dency, and very shortly afterwards was

returned to parliament for Weobly, in

Herefordshire, a borough then under the

influence of Lord Weymouth. His success

at the bar, therefore, was any thing but

* It is well known that few men ever read

so hard as the subject of this article when under

the bar. When all other chambers were wrapped

in gloom, tradition tells us that from his window

“one eternal light” was visible. The difference

in this respect between his brother and himself

is well remembered. Lord Stowell, as Dr. Scott,

was well known in the celebrated association

called the Literary Club, of which Johnson,

Burke, &c. were members; but he could never

prevail on his brother to join it. “Where do

you dine to-day, John P” William Scott would

ask, hoping to get him to meet some of his cele

brated associates: “I dine with Lord Coke,”

was the reply. — “You had better come and

dine at my chambers—you will meet the

Doctor.”—“He cannot draw a bill !” and thus

they parted. T
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tardy. In 1788 he was made Solicitor

General, and in 1793 Attorney General.

In 1799 he was made Chief Justice of the

Common Pleas, and created Baron Eldon,

of Eldon in the county of Durham. This

office he has repeatedly declared, and par

ticularly on a late memorable occasion

(the Catholic relief bill), was the only one

which he ever asked for in his life, – “ and

here,” he said, with tears in his eyes, and

in a manner we shall never forget, “ and

here I fancied that I was qualified to serve

my country.” His judgments in a court

of law are held in very high estimation.

There is no instance on record, not ex

cepting Lord Hardwicke, of a judge whose

talents have been equally conspicuous in

a court of law and in a court of equity.

In 1801 Lord Eldon was made Chan

cellor; and, with the exception of the few

months in which Lord Erskine presided in

Chancery, he retained possession of the

office for a period of nearly twenty-six

years. He resigned the great seal in the

year 1827, and was succeeded by Lord

Lyndhurst.

His qualifications for the immense du

ties of a Lord Chancellor were undoubted.

His support was courted by minister after

minister; and although he had to encounter

opposition and invective the most fierce

and unsparing, he was able to bear it with

calmness and patience. He “midway left

the storm,” and pursued his own course

with stedfast deliberation.

His Lordship's judgments commence in

the 6th volume of Vesey junior, and con

tinue throughout the whole nineteen

volumes of that reporter, and the subse

quent reporters in the Court of Chancery,

down to the two first volumes of Mr. Rus

sell's reports. We shall not attempt to go

through them ; but we shall hereafter ad

vert to some of the most important.

It must be recollected that they have

settled all the leading rules of equitable

interference; and reference is made to them

in nine tenths of all the cases which are

now argued in courts of equity. . We might

notice many judgments in which the most

intimate knowledge of the doctrines of

equity and of the laws of property is dis

played. It would be almost endless to

enumerate the important rules established

by them. We shall, however, prefer men

tioning some of his judgments which were

given on subjects of a more general and

popular nature, as they will, equally with

the more abstruse, explain the character

of his mind, and at the same time be more

interesting.

His manner in court was mild even to

Judicial Characters.— Earl of Eldon.

a fault: he would patiently hear the ad

dresses of any number of counsel; he

showed neither petulance nor weariness;

although his quickness in seeing the point

in dispute was remarkable, he very rarely

interrupted or confined the argument.

This feeling he carried, perhaps, to an ex

cess. We recollect hearing him declare,

that when at the bar he always viewed a

question in every point of view; and that

Lord Thurlow had frequently observed,

that although he had carried him with him

during the first part of his argument, yet in

the latter portion he had found that learned

person to change an opinion which he as

an advocate had originated. It might have

been with this view, perhaps, that he was

content to hear all that could be said. A

less charitable construction has, however,

been put on the circumstance. It has

been said that he, in fact, paid no attention

to the arguments of counsel, that he made

up his opinion from the perusal of the

papers in the cause; that his head was of

that pantile nature that the arguments

slid off it, without leaving any impression.

It has been said that his thoughts were, in

fact, far from the matters before him; that,

although apparently devoting his best at

tention to the Court of Chancery, his mind

was occupied with very different subjects;

that his duties as a minister engaged his

attention; that he was one minute planning

the means of attacking and overwhelming

the Child of Destiny; the next was busied

in court intrigues; that his thoughts would

run back from the tedious details of equity

to the deep debate of the preceding night,

or the busy mysteries of the cabinet;

that he was in fact arranging materials for

some speech which should arrest the march

of innovation, or strengthen the basis of

the constitution. All this has been said,

perhaps with just that portion of truth

which would give currency to the story;

but we think it entitled to little weight. *

His style of address in Court was col

loquial almost to familiarity. He fre

quently indulged in anecdote, and some

times injocoseness+: his humour, however,

* A letter is said to be in existence from Lord

Fldon to one of his daughters written in Court,

which contains among other things the follow

ing, passage: —“They think I am listening to

their arguments, while in truth I am writing to

you !” This may be very true, but does not at

all prove that the practice was habitual. .

f The noble earl would often take a whim

sical opportunity of indulging his fondness for a

pun; one instance among many others may be

related. Every one knows who has attended.

the debates in the House of Lords, that when a
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was seldom very pointed and never ill

natured. During the whole course of his

judiciallife wedo not recollectmore than one

instance ofan altercation with the bar; and,

although his patience and forbearance were

often much tried by personal applications

from suitors, he was never betrayed into

any intemperate use of his authority, or

even into angry expressions. This con

duct was the more praiseworthy, as the

noble and learned Lord is said to have

felt the attacks made upon him and his

judicial functions most sensibly. It has

been said by those whose word is of some

authority, that on the nights in which a

motion relating to his Court was to be

brought forward his anxiety on the subject

was extreme: he is described on these oc

casions as waiting in his private room in

the House of Lords, having disposed of

the business connected with it, and receiv

ing fresh intelligence every hour of the

manner in which the debate was conducted,

and the substance of the charges brought

forward against him. As the eagerness of

the debate increased, and the warmth of

thespeakers heightened, his feelings became

more and more agitated. Some additional

details of apparent oppression — some new,

case of long and protracted delay —some

indignant or sarcastic invective, would thus

be related to him fresh from the House of

Commons: he would hear them all with

attention; he would question the narrators

again and again; he would demand the

exact words of the orator. Walking rapidly

through the room, he could not command

the ardent expression of his indignation,

and at last he would sink into a chair

overcome by his feelings. Once only,

however, did he carry this emotion out of

his own study. This was in the instance

bill is brought up from the House of Commons

to the Lords, the Lord Chancellor comes down

to the bar, purse in hand, to receive it. When

Lord Eldon held the great seal, Sir James Gra

ham, (not the First Lord of the Admiralty, but

the respectable solicitor of that name,) being

engaged in a great many private and other bills,

was very frequently entrusted with this duty of

bringing up the bills from the one House of

Parliament to the other. On one particular

evening Sir James came bowing up no less than

twelve times, with no fewers than twelve

separate bills. Twelve times did Lord Eldon

come down to the bar to receive the message;

and eleven times did he receive a bill from Sir

James Graham : the twelfth time, on the pre

sentation of the bill to him by the same honour

able member, his Lordship said to him smiling,

“What, another | When I used to know you first

you used to be called Jem Graham, but now

we'll call you Bill Graham I ?”
r
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of the present Lord Chief Baron of Scot

land (then Mr. Abercrombie). A speech

of that learned gentleman seemed to affect

him more keenly than any other, as being

perhaps more “germain to the matter"

than the harangues of the present Lord

Chancellor and the Queen's Attorney Ge

neral. He alluded the next morning in

Court to the statements of “gentlemen

with gowns on their backs,” in a manner

which induced Mr. Abercrombie to bring

the subject before the House of Commons;

and the interesting debate which followed

is still fresh in the memory of all. But,

excepting on this occasion, we know of no

other public man who has been so long

and so powerfully attacked, and who has

showed so little bad feeling in return.

His bitterest enemy will be ready to con

cede to him a kindness of manner and a

courtesy of address almost unequalled.

We shall complete this character in our

next Number.

Z. Z.

(To be continued.)

ANALYSIS OF THE GENERAL

REGISTRY BILL.

(Concluded from p. 183.)

Caveats and Inhibitions.

A caveat may be entered in the general index,

or in the index to the roots of titles in favour of

any person to be named or described against

acts whereby the person by whom such requi

sition shall be made, or any person who shall

claim under him, shall affect either generally any

lands within the district, or any lands to be

specified or described within the district.

Caveats to be entered in the “ Index to the

Roots of Titles” by the name of the person

against whose acts the caveat shall be entered,

with his addition, as set forth in the requisition.

Entries of caveats to be distinguished from

entries of assurances.

Persons entering caveats, and who shall re

gister assurances before the expiration of the

time that the caveat shall remain in force shall

be entitled to the same protection as if assurance

had been so registered at the time of entering

caveat. No caveat to be entered under any head

in the general index for any district, shall be a

protection to any assurance not hereby required

to be indexed or entered under such head, and

no caveat to be entered in the “ Index to

the Roots of Titles” for any district shall be a ,

protection to any assurance not hereby required

to be entered in such “Index to the Roots of

Titles.”

Caveats not to continue in force longer than

six months from the date of the requisition; and

if by error or otherwise the date of the entry

shall be earlier than the date of the requisition,

the time shall be computed from the date of the ,

entry.

T 2
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. Provisions relating to caveats to apply to the

“Index to Assignments of Charges,” and the

“Index to the Roots of Titles to Charges.”

To provide for cases in which it may be de

sired that a caveat shall be entered, and time

shall not be allowed for ascertaining the proper

index or head, an inhibition may be entered in

favour of any person to be named or described

against acts whereby the person by whom the

requisition shall be made shall affect either ge

merally any lands within any district or districts

to be named, or any lands to be specified or

described.

An index to inhibitions to be kept.

Protection the same as in caveat.

Inhibition not to remain in force longer than

six months. Provision as to erroneous entry

the same as in caveat.

No caveat or inhibition to be of any force,

except by way of protection to a contract en

tered into at or before the date of the requisi

tion, or by way of protection to an assurance

executed in pursuance of such contract, or by

way of protection to an assurance, which at the

date of the requisition shall have been exe

cuted, or by way of protection to an assurance

which shall have been in contemplation at the

date of the requisition.

The entries and references required by the

act to be made immediately on the receipt of

the instruments at the offiee.

Where the proper entries and references are

omitted in part, the registration of the assurance

to be valid pro tanto.

Omissions and Errors.

. That it shall be lawful at any time after

any instrument shall have been deposited at

the register office to make any entry or any

entry and reference which may be required to

render the registration of the assurance or pro

ceeding, or the caveat or inhibition, effectual,

or to give any further effect to it; and from

such time as such entry or such entry and

reference shall-have been made the same shall

be of the like force and effect as if made

at the time when the instrument was depo

sited; but no such entry to have any retro

spective effect; and every entry and every

reference to be made under this present power

to be in the same form, and subject to the same

provisions, as to errors or otherwise, as a similar

entry or reference made immediately on the

receipt of the instrument at the said register

office.

Qmissions and errors to be corrected by

making new entries and references, and not by

altering the former ones.

Order of Entries.

The entries under each head of any index

to be made consecutively in the order of making
the same.

The entries to be made under each head to

be considered as made consecutively; and each

such entry to be considered as prior in time to

every entry under the same head which shall be

subsequent in order; but the dates of the en

tries, as contained in the indexes, to be prima

facie evidence of the time of making the same.

Analysis of the General Registry Bill. .

Seal.

A stamp to be kept, to be called The Seal

of the Register Office, and the impressions to be

taken judicial notice of. -

Duplicates, Copies, and Ertracts.

Duplicates of deposited documents may be

compared at the office, sealed and certified.

Every document so sealed and certified to

be received as evidence that another part of the

same assurance has been deposited.

Copies of and extracts from deposited in

struments to be provided on application, and to

be certified.

Copies made from deposited copies to be

marked as such.

Such certificate to be evidence that the in

strument certified is a copy of or extract from a

deposited document.

Office copies of or extracts from memorials

deposited to be evidence of the contents ofsuch

memorials.

, Extracts from the indexes to be provided on

application, and to be certified.

Office extracts from the indexes to be evi

dence of the contents.

Production of Copies, and Costs.

After notice, unless a counter notice be given,

parties to suits may give deposited originals, or

certified duplicates, or office copies, in evidence,

without proof of execution.

Where the notice is given for a copy, and the

counter notice requires the original to be pro

duced only, the deposited original or a certified

duplicate may be given in evidence, without

proof of execution.

When counter notice is given, the costs of

proving or of producing the document required

shall be taxed against the party who shall have

given such counter notice, whatever may be the

event of the action, unless the court determine

that there was some reasonable cause for requir

ing the proof or production. - - -

A document or office copy once given in evi

dence under the preceding clauses to be after

wards allowed in the same cause.

The clauses for dispensing with proof of exe

cution, and with the production of original do

cuments, to apply to requisitions for caveats and

inhibitions.

Communication with the Office.

Instruments may be sent, and applications

made, to the register office through the post

office. -

Persons sending instruments to be deposited,

or duplicates to be compared, may require re

ceipts; and persons ordering copies or extracts

may require acknowledgments of such orders.

Where the instrument is sent, or the copy or

extract ordered through the post office, the re

ceipt or acknowledgment to be sent through the

post office.

Where a duplicate is brought to the office to

be compared, or a copy or extract is ordered, a

“warrant of delivery” to be signed, and the

duplicate copy or extract to be delivered to the

person holding such warrant.

Where the duplicate is sent, or the copy or
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extract is ordered through the post office, the

same is to be returned or sent through the post

office.

Where there is no “warrant of delivery,”

or where no direction is sent through the post

office, the duplicate or the copy or extract may

be withheld for enquiry.

Removal of Instruments.

Instruments deposited at the register office

not to be removed, except on legal process;

indexes not to be removed on any occasion.

Wills deposited at the register office may be

removed for the purpose of being proved; after

being proved, the will is to be returned.

An entry to be made in the book in which the

will shall be copied, on being proved.

Symbols.

Symbols to be marked on deposited docu

ments, and on office copies, &c.

Persons claiming under an assurance which

shall have been registered may require any

person who shall have in his possession any in

strument showing the symbol of any head under

which such assurance shall have been indexed

either to produce such instrument or to disclose

the symbol ; and in case of refusal, any judge of

any of the superior courts at Westminster, upon

a summary application, may make such order as

the circumstances of the case may require.

Judge may make any order as to costs.

The indexes, &c. to be under the control of

the Registrar General, who is to make regula.

tions, for verifying the entries, and who may

substitute other marks than numbers as symbols.

Searches.

Every person, on application at the register

office, shall, under such regulations as shall be

made by the Registrar General, with the consent

of the Lord Chancellor, be allowed to inspect

and search any of the indexes, and to examine

and inspect any of the instruments deposited,

and to take extracts from any such indexes or

instruments; and the Registrar General shall

also, upon any application for that purpose,

cause searches to be made in any of such in

dexes; and a certificate shall be made of the

result of such search, to be stamped with the

seal of the register office, and signed by the pro

per officer.

The duties of attorneys to be fulfilled by

causing an office search to be made.

A directory to symbols to be kept for each

district.

Memorandums may be made in the indexes

by direction of the Registrar General.

Preliminary defects not to invalidate regis

tration.

General Regulations.

The Registrar General may, from time to

time, by notice in The London Gazette, order

and direct that all instruments of any descrip

tion to be specified, shall be written or engrossed

bookwise, or in such other manner as shall

be specified in the notice, and shall be written or

engrossed either on paper, vellum, or parchment;

that such paper, vellum, or parchment shall be of
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such description, and of such shape and dimen

sions, as shall be specified; and if in any case,

after the time when any notice to be given in

pursuance of this power shall have taken effect,

any instrument within the meaning of the notice

shall be brought or sent to the register office

which shall not be conformable with the direc

tion, the person by whom the application for

registering the assurance or proceeding, or for

entering the caveat or inhibition, shall be made,

shall forfeit a sum of with full

costs of suit, to be recovered by an action of

debt to be brought by the Registrar General in

any of his Majesty’s courts of record at West

mlnster.

The last power may be exercised by any per

son to be appointed Registrar General before

the Act shall commence in effect.

The Registrar General may require statements

for regulating the entries to be sent with assur

ances; and also that they shall be either indorsed

on the documents or written on separate papers,

as he shall think fit.

Statements may be sent, and entries required

to be made, after an assurance has been received

at the office.

No officer of the register office to be respon

sible for omissions or mistakes occasioned by de

fects in the statement.

Any person who shall, in any statement or

application to be sent to the register office, wil

fully set forth any matter or thing which shall be

untrue, with intent to procure any entry to be

made which ought not to be so made, shall forfeit

a sum of with full costs of suit.

The power to require statements may be ex

ercised by any person to be appointed Registrar

General, before the act shall commence in

effect.

Actions.

Actions for damages occasioned by the omis

sion or misfeasance of any officer of the register

office to be brought against the Registrar Gene

ral. Wenue to be laid in Middlesex.

If final judgment be recovered, the damages to

be paid out of the Consolidated Fund.

Notice to be given to the Attorney General,

and also to the Registrar General, one calendar

month at least before the commencement of such

action.

The Registrar General not to be personally

liable.

If judgment shall be given in favour of the no

minal defendant; or if the plaintiff shall discon

tinue or become nonsuit, the plaintiff shall be

liable to pay the costs of defending such action,

and the same (when taxed) shall be levied in the

name of the nominal defendant by the like pro

cess of execution as in other actions on the case.

If at any time before payment to the plaintiff

of any damages a writ.. shall be brought,

such damages shall not be paid until the judg

ment shall be affirmed; and if after payment to

the plaintiff of any damages such judgment shall

be reversed, the court shall, on the prayer of the

Attorney General, award a writ of restitution

against the plaintiff, in the name of the nominal

defendant; and when the moneys thereby di

rected to be levied shall be brought into court,

T 3
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the court shall order the same to be paid into

his Majesty’s Exchequer, to be carried to the

account of the consolidated fund of Great Bri

tain and Ireland.

Registrar General may compromise any ac

tion, with the consent of the |. High Trea

surer, or Lords Commissioners of his Majesty's

Treasury. Money agreed to be paid under such

compromise to be paid out of the consolidated

fund.

The time which, by the act intituled “An

Act for Limitation of Actions, and for avoiding

of Suits at Law,” is limited for commencing or

suing actions, shall, so far as respects any action

which shall be brought to recover damages for

any loss or damage arising from any omission,

mistake, or misfeasance of any officer of the

register office, be computed and run from the

time when actual loss or damage shall have

arisen from such omission, mistake, or mis

feasance.

Actions by and against the Registrar General

not to abate by his death or removal.

Fees and Deposits.

The fees specified in the schedule to be paid.

The fees for registering any assurance or pro

ceeding, and for entering any caveat or inhibi

tion, shall be brought or sent to the register

office with the instrument to be deposited; and

the fees for making office copies of and extracts

from any instruments, and of making extracts

from any of the indexes, shall be paid when such

office copies or extracts shall be delivered, or

before #. shall be sent; and the fees for

the several other acts and things for which fees

are in the schedule expressed to be payable,

shall be paid before such acts or things respect

ively shall be done or permitted.

Certificate of payment of fees to be given on

registering an assurance or proceeding, or enter

ing a caveat or inhibition.

In such cases, if the fees are not sent with the

instrument to be deposited, no such certificate

shall be given till payment of the fees, with a

penalty, not exceeding a per centage of five per

centum on the amount thereof for every com

plete period of one calendar month, computed

from the time when the instrument shall have

been received at the said register office.

Till a certificate is given, no duplicate to be

compared with the deposited instrument; nor

any office copy of or extract from the same to

be provided; and on process to compel the pro

duction thereof, the same may be withheld till

payment of the fees and penalty.

Duplicates not to be returned; and copies,

extracts, and certificates of searches not to be

delivered till payment of fees. The delivery or

transmission through the general post office of

any duplicate, or office copy, or extract, or cer

tificate of search, shall be sufficient evidence of

the payment of the fees.

The Registrar General may by notice in the

London Gazette require a sum to be limited as

a deposit, where copies of or extracts from in

struments are applied for.

In case any fee be unpaid for the space of one

calendar month, upon its being made to appear

by affidavit to any of his Majesty's courts of re
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cord at Westminster that the act or thing in

respect of which such fee shall be payable has

been done for the space of seven days, and that

the fee or any part of it remains unpaid, the

court may,upon the prayer of the Registrar Ge

neral, make a summary order upon the per

son on whose application the act or thing shall

have been done or permitted, to pay the said

fee, together with any sum for the costs of such

application at the registrar's office, at such time as

the said court shall think fit; and upon failure,

it shall be lawful for the said court to proceed

summarily against such person by attachment,

or otherwise, as for a contempt of court.

The Registrar General, or assistant registrar,

may allow time for payment of fees, or wholly

remit them.

Salaries and Pensions.

His Majesty may assign salaries to be limited

to the RegistrarGeneral, assistant registrar,clerks,

and subordinate officers, and allot pensions to

retired officers.

Sums for defraying the expenses of the regis

. office to be allowed out of the consolidated

und.

The lord high treasurer or the commissioners

of the Treasury may apply money received at the

office in payment of the expenses of the same.

Subject to the last power, all monies received

º the office to be paid to the consolidated

und. -

Accounts of the office to be audited by the

commissioners appointed under the authority of

an act 25 G. 3. c. 118. s. 2.

Postage.

The postage on packets sent to and from the

register office to be borne by the office.

ate of postage to be paid for such packets to

be limited.

Postage to be part of the current expenses of

the office.

No packets to be received at the register

office unless through the post office, or free of

expense.

If in any case in the judgment of the Registrar

General or assistant registrar the expense of post

age be needlessly increased, he may direct that

any letter or packet sent from the register office

by the general post shall be at the expense of

the party to whom the same shall be sent; and

for that purpose he may cause an indorsement to

be put on such letter or packet intimating that

postage is to be paid; and he may farther direct

that full postage shall be paid.

Local Registers.

Local register acts repealed.

Assurances not to be inrolled in local register

offices after 31st December, 1831; and no assur

ances, &c., to be registered in such offices after

31st December, 1836.

Registration in the general register office to

have the same effect against acts prior to 1st Ja

nuary, 1832, as registration in the local register

office.

Vacancies in office of registrar for local offices

in Yorkshire not to be filled up; and after 31st

December, 1836, the offices of registrars for

Middlesex to cease,
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Vacancies in local offices in Yorkshire before

1st January, 1837, to be supplied pro tempore.

Provision to be made as to the custody of

documents in local register offices by the lord

high treasurer, or the commissioners of the

Treasury. -

Copies of inrolments and entries in the

register offices in the county of York and town

of Kingston-upon-Hull to be signed by the

persons in whose custody such documents shall

be placed.

Compensation to be made to officers of local

register offices of county of York and town of

Kingston-upon-Hull.

Instruments required to be registered in local

register offices may be registered in the general

register office.

Erceptions from the Operation of the Act.

This act not to extend to lands within the

Bedford level; nor to copyhold lands; nor

to rack-rent leases, &c., for any term not ex

ceeding twenty-one years; but the clause pro

viding that estates and interests shall take effect

in the order in which the same shall have been

acquired shall apply and extend to every such

lease or agreement for or assignment of such
lease.

Where possession does not go along with

such lease, &c., the same to be void as against

a purchaser during the interval.

Shares in companies not to be affected.

Assurances filed or entered in the manner

directed by stat. 7 G.4, c. 57. “An Act to amend

and consolidate the Laws for the Relief of in

solvent Debtors in England,” to be of the same

force as if registered.

Awards filed or entered conformably with the

acts under which they are made to be of the

same force as if registered.

Stamps.

Where there are duplicates of a registered

assurance, one duplicate to be exempted from

stamp duty, provided the deposited document

is, duly stamped : the exemption not to apply

where either of the duplicates has the effect of

a counterpart.

Office copies and extracts and receipts for

deposits to be exempt from stamp duty.

Forgery and false Swearing.

Forging signatures required by the act, or

counterfeiting, impressions of the seal of the

registeroffice,felony; punishment, transportation

for life, not less than seven years, or imprison

ment for four years, not less than one.

Falsely swearing under this act to be punished

as perjury.

Construction of the Act.

In the construction of this act, the word

“lands” shall extend to all manors, messuages,

lands, advowson, rectories, tithes, rents, and

other hereditaments whatsoever, whether cor

poreal or incorporeal, in England or Wales,

and also to any estate or interest in any such
manors, &c. whether the same shall be a

freehold or a chattel interest, and whether

legal or equitable; and the words “estate
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and interest” shall extend to a lien or charge;

and the word “charge " shall extend to a

legacy or other sum of money, whether annual

or in gross or otherwise to be payable, and the

word “legacy” shall extend to a debt orother sum

of money, whether annual or in gross or other

wise to be payable, which shall be charged on

any lands byany will, and to all monies and shares

of monies to be produced by the sale of any lands

directed or authorised to be sold by any will; and

the word “assurance” shall extend (in addition

to the several matters which it is before pro

vided shall be assurances within the meaning of

this act) to a will or codicil, and also to a con

tract, and also to any other writing whereby

any estate, or interest in any such manors, &c. shall

be created or transferred or determined (other

than any proceeding hereby authorized to be

registered as aforesaid); and the word “Will”

shall extend to a codicil; and every will or

codicil hereby authorised to be registered by

which an executor shall be appointed, or by

which the appointment of an executor shall be

revoked, or by which the right to the personal

representation of the testator shall be in any

way regulated, shall be considered as affecting

any lands which may form the personal estate or

part of the personal estate of the testator; and

the word “proceeding” shall extend to a com

mission of bankrupt, and to a judgment, statute,

or recognizance, whether obtained or entered

into in the name and upon the account of his

Majesty or otherwise, and to the record of any

debt due to his Majesty, and to an obligation

or specialty made to his Majesty, in the manner

directed by the act 33 Hen. 8., and to the ac

ceptance ofany office, by the acceptance whereof

any lands shall become liable for the payment

and satisfaction of arrearages under the provi

sions of the act 13 Eliz., and to every other act

or matter by which any estate or interest in any

such manors, &c. shall be created or transferred;

and the word “person” shall extend to a body

corporate as well as an individual; and the ex

pression “title to lands” shall extend to a power

or right to convey or otherwise affect lands, and

every person claiming derivatively under any

assurance shall be considered as claiming under

the same: and in every case where the addition

of any person is directed to be entered with his

name, the word “addition” shall be construed

to comprise only the description as to residence,

title, rank, profession or occupation; and in

cases where the singular number only is used,

the word importing the singular number shall

be applied to several persons or things as well

as one; and in cases where the plural number

only, is used, the word importing the plural

number shall be applied to one person or thing

as well as several; and where any word used in

this act shall import the masculine gender only,

the same shall be held to include and be applied

to females as well as males, and bodies corporate

as well as individuals, so far as the application

thereof shall be consonant with or not repug

nant to the subject and context of the act.

Berwick-upon-Tweed to be considered in

England.

Act may be altered, varied or repealed, in the

present session ofPºnt.
4.
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THE RETURN OF A JUDGE TO

THE BAR.

It has sometimes been supposed that a

barrister, who has once taken upon himself

the office of a judge, cannot return again

to the bar; and this supposed rule applies,

perhaps, to those judges who cannot be

removed at the pleasure of the crown.

There is nothing, however, to prevent a

judge so removable, as for example a

Lord Chancellor, from returning to the

bar; for when all judges held their offices

by a similar tenure, they frequently on

their removal returned to the bar. The

most celebrated instance of this occurred

in the tenth year of King Charles I., when

Sir Robert Heath was “discharged and

removed from his place of C. J. of the

Common Pleas; ” but afterwards Sir R.

Heath “appeared at the Common Bench

Barre, the first day of term, and being in

his place of junior serjeant at law, pleaded

for his clyents as serjeant at law, which

was done by the King's special command,

upon his humble petition to his Majesty;

who, by advice of the lords of his counsell,

granted him leave to practise there, and in

all other his courts at Westminster, ex

cepting the Star Chamber only.” Cro.

Car. 375.

LEGAL ECHOES.

- To the Editor of the Legal Observer.

SIR,

I HAve been a “constant reader” of your

work from beginning to end, and feel

anxious to do any thing in my power to

serve it; and it is with this view that I beg

leave to call your attention to a curious

circumstance which happened to me the

other morning.

I was proceeding according to my usual

custom in term time to Westminster Hall,

and happened to reach it some time be

fore the opening of the courts. I was half

angry at finding myself so early, and

walked straight through the Hall, with the

intention of going to Old Palace Yard. In

passing along the narrow passage at the

end of the Hall, I endeavoured to console

myself, by murmuring the old adage just

as I left it, “Non omnia possumus omnes.”

Imagine my surprise, Sir, when I heard

myself distinctly replied to, although no

earthly person was near me ! I repeated

the words. I was again faintly answered

To my astonishment, I discovered that this

venerable Hall, so long celebrated in our

legal history, is remarkable for a most

curious echo ! No other spot but the pre

cise one on which I stood will awaken it;

and, what is even more extraordinary, it

will answer to no other language but Latin!

The echo at the Lake of Killarney, Sir, is

nothing to it! And I shall now mention

some few of the singular answers which it

made. I may recollect the others at some

future time; but, in the mean time, I give

you those which are hereinafter con

tained:—

I. I.

Non omnia possumus omnes!

Echo.

We can’t all ride in an omnibus !

I. I.

Tria juncta in uno!

Echo.

Tria juncta and you know what?

Magnae injuriae gravamen!

Echo.

Making a jury aggrieve a man!

I. I.

Sed semble alio intuitu !

Echo.

You'll tremble if I show it you !

I. I.

In saecula saeculorum !

Echo.

For two whole days I'll bore 'em!

I. I.

E contra, toties quoties 1

Echo.

A counsellor in both his coaches'

Trusting that some correspondent will

explain the physical phenomena of this

curious echo,

I am, Sir,

Your most obedient servant,

And subscriber,

JEKYLL JUNIOR.

REVIEW.

A practical Treatise on the Law of Partner

ship, with an Appendia of Precedents. By

Neil Gow, Esq. of Lincoln's Inn, Bar

rister at Law. The 3d Edit. With con

siderable Alterations and Additions. Lon

don, 1830.

The Law of Partnership has of late years

become so important and interesting, that

there are now no want of treatises on the

subject. The first systematic publication

was by Mr. Watson. In 1815, Mr. Montagu

published his treatise, and this subject has

been further elucidated by the present

writer; and there is another treatise by Mr.

Cary.

We have no hesitation in saying that

Mr. Gow's treatise is the best of all these.
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We have examined it with very consider

able attention; and although in one or two

points we are inclined to disagree with the

learned author, yet as a whole we have

found it accurate, well arranged, and per

spicuous. We are not entirely satisfied

with the precedents which he has appended

to his treatise; — we think there are better

forms in print before the profession.

We consider Mr. Gow incorrect when

he says that one partner may by an action

of assumpsit enforce from his co-partner

contribution towards a debt which he

might have discharged, but to which they

were jointly liable; p. 79. Now the general

rule as to this is that one partner cannot

maintain an action of assumpsit against his

co-partners for money expended on account

of the partnership. Per Abbott C. J.

Holmer v. Higgins, 1 B. & C. 76.; and see

also Milburn v. Codd and another, 7 B. &

C. 419.; and we do not think, on a close

examination, that the cases cited by the

learned author sufficiently support his posi

tion, or make out an exception. But these

are almost the only points on which we

can object to the work, of which we shall

now give some account.

The first chapter is devoted to the con

sideration of the contract of partnership.

The learned author thus considers the

question whether partners can depart from

the original objects for which their partner

ship was formed.

“When the object or purpose the partners

have in view, in forming a partnership, is clearly

and distinctly defined, and the contract of part

nership does not expressly or impliedly confer

upon some the power of binding all to the

adoption of different projects, it is not compe

tent to any number of the partners, short of

the whole of them, to engage the partnership in

adventures which are incompatible with the

declared object or purpose; because, if it were

so, an individual, by engaging in one specified

concern, might be implicated in any other con

cern whatever, however different in its nature,

against his consent. Each partner, therefore,

has the power of insisting that the original con

tract of partnership shall not be contravened by

an extension of its purposes; and he is not de

prived of that power, notwithstanding the other

partners offer to indemnify him against the loss

that may be sustained by their embarking in

transactions which were not, in the first instance,

intended to form a part of the partnership con

cern : for, whilst the partnership continues, the

right of a partner is to hold his co-partners to

the specified purposes of their association, and

not to rest upon indemnities, with respect to

what he has not contracted to engage in.” And

this principle (upon which a court of equity will

act in the case of a common partnership) applies

* Natusch v. Irving, Appendix, post.
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with equal force to all companies or societies

whose objects are, at the time of their insti

tution, defined, and who are not purposely in

vested with a power of binding the body by a

majority, or any select part of it. Such com

panies, if there, be one dissentient member,

cannot embark in undertakings not originally

contemplated; nor can they compel that mem.

ber to retire from the company on receiving

his subscribed capital and interest, in order

thereby to leave them at liberty to pursue their

extended operations. And it is not a sufficient

answer to the requisition of the shareholder

who calls upon the company to observe the ob

jects for which the company was formed, to

urge, that he may dispose of his shares at a

price considerably beyond what he gave for

them; because, for that very reason, coupled

with having the partnership concern carried on

according to the contract, he may expect aug
mented improvement in the value of his shares.”

A covenant, in articles of partnership, that none

of the partners shall carry on, for their respect
ive private benefit, that branch of commerce in

which they are jointly engaged, is not only al

lowed, but is the constant course.f Indeed,

the principles of a court of equity will not per!

mit that parties bound to each other, by express

ºr implied agreement, to promote an undertaking

for their common benefit, should any of them

engage in another concern, which necessarily

gives them an interest directly adverse to their

original undertaking.”f

The interest of partners in the stock of

trade is then treated of, and the rules clearly

and concisely stated; but as these rules

have been considered as settled for some

time past, little novelty could be introduced

into their discussion.

The author next enters upon the im

portant and numerous classes of cases re

lating to the acts, by which one partner

may bind the firm; and we cannot give a

better specimen of Mr. Gow's labours than

the portion of this chapter in which he con

siders the power of one partner to bind the

firm by note or bill.

“The signature of one partner, as the maker

of a joint promissory note, or the drawer of a

bill of exchange in respect of a joint transaction,

is therefore binding upon his co-partner W, and

equally binding is his acceptance of a bill of

exchangell; for, the bill being drawn upon them

jointly, the acceptance of a single partner, in the

names of both, is in legal effect a joint accept

ance." So primá facie, the indorsement of a

bill or note by one partner, in the name of the

* Id. Ibid.

Morris v. Coleman, 18 Wes. 438.

Glassington v. Thwaites, 1 Sim. & Stu. 133.

And see Burton v. Woolley, 6 Mad. 367.

§ Smith v. Baily, 11 Mod.401. Lane v. Wil

liams, 2 Verm. 277. S. C. 16 Win. Abr. 243.

| Anon. Styles, 370. Bull, Nisi Prius, 279.

* Anon. Holt; 67. Pinkney v. Hall, 1 Salk.

126. S. C. 1 Ld. Raym. 175.
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partnership, binds all the firm. *. Even where

one partner indorses a bill in a different name

from that of the actual firm, such an indorse

ment will be binding, if it be proved that the

partner was in the habit of issuing bills into the

world indorsed under the former designation:

because such evidence would establish an acting

by procuration, and there seems to be no doubt

but that one partner may so act for the whole

firm.t Nor in the case of a note or bill does it

form any valid objection to their enforcement

againstafirm, that the formerismade, or the latter

accepted, by one partner in his individual name,

if it appear from the securities themselves that

it was intended they should have a joint oper

ation: in such cases the holder may, at his

election, enforce payment either jointly against

the firm, or separately against the party whose

signature is attached. Thus, a promissory

note, by which the maker individually, but on

the behalf of himself and his partners, engaged

to pay a stipulated sum, has been held to affect

the whole firm ; and it is not to be considered

as a mere personal undertaking, by the individual

partner, to pay a debt due from himself and his

co-partners, Š In like manner, a bill of ex

change drawn upon a firm, but accepted by one

in the name of the other partner, is binding

upon the firm, because the mere acceptance, as

indicating an intention to be bound by the terms

of the request in the bill, would be sufficient to

give the bill validity, and the effect of that ac

ceptance cannot therefore be controlled by the

addition of the name of an individual partner. ||

* Wells v. Masterman, 2 Esp. N. P. C. 731.

Swan v. Steele, 7 East, 210. Ridley v. Taylor,

13 East, 175. Where a bill or note is payable to

several persons, not in partnership, the right to

transfer it is in all collectively, not in any indi

vidually; and an indorsement by and in the

name of one only will not give the indorsee a

right to sue. Carvick v. Wickery, Dougl, 653, n.

So, where a bill is drawn on two persons, who

are not partners, if it is only accepted by one it

must be protested. Holt, 297. Mar. 64. Beawes,

pl. 228.

+ Williamson v. Johnson, 1 B. & C. 146.

f Hall v. Smith, 1 B. & C. 407. See Clerk v.

Blackstock, Holt’s N.P.C. 474. March v. Ward,

Peake's N. P. C. 130. Wilks v. Back, 2 East,

264.

§ Lord Galway v. Matthew, 1 Campb.403.

In Hall v. Smith, 1 B. & C. 497., it was held that

a promissory note beginning “I promise to pay,”

signed by one member of a firm for himself and

his partners, was binding upon the party signing

as a several note, or as a joint note was binding

upon the firm.

| Mason v. Rumsey, 1 Campb. 384. Wells

v. Masterman, supra. In the case of Thomas v.

Clarke, 2 Stark. N. P. C. 451., Lord C. J. Abbott

held, that a partner who executed a charter

party of affreightment, and in the commence:

ment of it professed to contract for himself and

his co-partner, thereby bound the latter, al

though all the stipulations and obligations in

the remaining part of the instrument were made

in the name of the said freighter.

Peview.

And although the indorsement of one partner,

which cannot be treated as the indorsement of

the firm, will not render the firm liable, not

withstanding the money thereby raised be ap

plied to partnership purposes"; yet it is clear

that a firm, consisting of several, may carry on

business in the name of an individual partner,

and then the whole firm will be bound by acts

done by him as representing the firm.f Thus,

where one partner of a firm in England pro

ceeded to a foreign country for the purpose of

establishing a branch concern, to be carried on

in his individual name, with strict instructions

that the names of the firm should appear as little

as possible on paper, and that no greater than a

stated sum should at any time be risked on part

nership speculations; he, however, against those

instructions, entered into risks greatly exceed

ing that sum, and indorsed bills in the course

of such dealings in his own name, the firm in

England subsequently sanctioning them, and the

transaction being for the benefit of the partner

ship; it was determined that such indorsements

were to be deemed the indorsements of the firm,

in the name used by them for the purposes of

the foreign business, and that they were liable

upon those bills, t , And it is indisputable, that

in every case in which a firm becomes, through

the instrumentality of a single member, a party

to a negotiable security, and the transaction

which occasioned the giving the security was

bond fide, and fairly referable to the partnership

concerns, the act of the single partner, in pledg

ing the joint credit, will have a conclusive bind

ing operation upon all the partners collectively.

And cases exist in which one partner may enter

into a joint engagement in a transaction not

relating to the partnership, and it will be bind

ing upon the firm if it have received either

their express or implied sanction. In many

cases of partnership it is frequently necessary

for its salvation, that the private demand of

one partner should be satisfied at the mo

ment, as the ruin of the one might affect

the other partners; and therefore the firm, to

avert such a possible evil, would rather allow

the individual partner to liberate himself by

dealing with it, than expose themselves to the

consequences which might ensue from their

non-acquiescence. § In these cases the joint

liability, depends upon the degree of evidence

adduced to prove the authority, the mere re

lation of partners not of itself being sufficient

to confer upon each the power of binding the

firm in separate transactions.]] The nature of

* Er parte Emly, 1 Rose, 61. Emly v. Lye,

15 East, 7.

Er parte Bolitho, Buck, loo.

South Carolina Bank v. Case, 8 B. & C. 427.

S.C. 2 Man. & Ryl. 459.

§ Per Lord Eldon, Ea parte Bonbonus,

8 Vesey, 580.

| Er parte Peele, 6 Vesey, 600. “If a man

gives a partnership engagement, in the partner

ship name, with regard to a transaction not in

its nature a partnership transaction, he who

seeks the benefit of that engagement must be

able to say, that though in its nature not a
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the entries in the books, or the appropriation

of the money to the partnership, or to a separate

account, or the privity and silence of the firm,

would be evidence of an authority delegated to

the single partner." Previous authority is not

the only criterion by which to determine the

joint liability of the partners under such circum

stances; subsequent approbation being for this

purpose of equal efficacy: for a strong case of

subsequent approbation by all the partners raises

an inference of their previous positive authority

having been given to the particular partner to sign

the partnership name to a bill, or to negotiate

it, and will subject the partners to liability in a

transaction where they would not have been

chargeable without such subsequent assent.f In

instances of this description, the act of the part

mer must be ascribed rather to his character of

agent than of partner; and, the agency being

established, of course the partnership would be

as firmly bound by his separate acts, as they

would have been had they expressly and per

sonally concurred in them. But where no such

agency exists, and a joint security is pledged in

a transaction unconnected with the partnership,

if it be manifest to the person advancing money

upon it that it is sent into circulation upon the

separate account of the individual partner, and,

consequently, that it is against good faith that

he should in such a case pledge the firm, it must

be shown that he had authority to bind them;

for the law does not imply an authority in indi

vidual partners over the joint fund, except in

matters which affect the partnership concerns.j.

In the hands of a person aware of, and collu

sively partaking in the fraud committed upon

the partnership by the individual partner pledg

ing the firm in a separate transaction, the joint

security would not be available. In such a case

it would be the same as if the debtor had pledged

the fund of a stranger for his own debt, on his

own assertion that he had authority to do so:

if he had such authority the pledge would be

good; but the creditor would take it at the

peril of proving that authority, if it were after

wards denied. The power possessed by one

partner of binding his co-partners in joint trans

actions, without their knowledge or consent,

partnership transaction, yet there was some au

thority beyond the mere circumstance of part

nership, to enter into that contract, so as to

bind the partnership. Per Lord Eldon, Id. Ibid.

* Ex parte Bombonus, supra.

+ Id. Ibid.

f Er parte Agace, 2 Cox's Ca. 312. In

transactions unconnected with the joint trade,

no liability will be entailed upon a dormant

partner, where his responsibility was not origin

ally regarded, and the fact of his being a partner

was unknown at the time the claim arose.

Therefore, where one partner accepted a bill in

the name of his firm, but not in a partnership

transaction, it was held that an indorsee could

not maintain an action on such acceptance

against a dormant partner, whose name did not

appear, and who was not known to be a partner,

nor the bill taken on his credit. Lloyd v. Ashby,

2 Carr. & Pa. N. P. C. 138.

203

bears in many instances sufficiently hard upon

them; but it would be carrying their liabilit

for each other's acts to a most unjust extent, if

it were suffered that, in a separate transaction,

one partner could pledge the credit of the firm.

This subject has frequently fallen under judicial

consideration, and the doctrine stated has uni

formly received the sanction and support of the

different judges before whom it has been ques

tioned. It is indeed indisputably settled, that if

a creditor of one of the partners collude with

him to take payment or security for his indivi

dual debt out of the partnership funds, knowing
at the time that it is without the consent of the

other partner, it is fraudulent and void.” There

fore, if a man, who has dealings with one part

ner only, draws a bill of exchange upon the

partnership on account of those dealings, he is

guilty of a fraud; and, in his hands, the accept

ance made by the partner on the behalf of the

firm would be void.t. So, where a bill was

drawn by one partner, in the joint name, to the

order of his separate creditor, it was held that

the latter could not recover in an action upon

the bill against the firm, notwithstanding that he

had not notice of the non-concurrence of the

co-partner, and was not apprized that the con

sideration would be disputed.”f

The power to bind the firm by simple

contract, by a guarantee, by deed, by a re

lease, by a receipt, in legal proceedings, by

a submission to arbitration, and in bank

ruptcy, are then severally and ably con
sidered.

Mr Gow next mentions the legal and

equitable remedies between partners. It

has been thought that a partner cannot file

* Per Lord Ellenborough, Swan v. Steel,

7 East, 210. S. C. 3 Smith, 109.

+ Wells v. Masterman, 2 Esp. N. P. C. 731.

In Er parte Goulding, in the matter of O’Neil

and Martin, bankrupts, before the Vice Chan

cellor, sittings after Trinity term, 1826, a ques

tion arose, whether the joint estate of the

bankrupts was liable for a bill accepted by one

of them, in the name of the firm, but for his own

individual debt, and without the knowledge of

his co-partner. The Vice Chancellor, on ac

count of the importance of the question, took

time to consider it; and afterwards said, “I am

of opinion, that where one partner gives an ac

ceptance in the name of the firm in satisfaction

of his own private debt, and without the know

ledge of his co-partner, such an acceptance can

not bind the joint estate.” MSS. S.C. 2 Glyn

& James, 1 18.

# Green v. Deakin, 2 Stark. N. P. C. 347.

In Henderson v. Wild, 2 Campb. 561., Lord

Ellenborough held, that if two persons are in

partnership, and a third individual owes them a

sum of money on the partnership account, a re

ceipt for this given by one partner upon setting

off a private debt due from himself to that third

person will be a bar to an action by the part

ners for the debt due to the partnership. See

Skaife v. Jackson, 3 B. & C. 421.
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a bill against another for an account, with

out also praying a dissolution. Per For

man v. Homfray, 2 Wes. & Bea. 329.; and

Waters v. Taylor, 15 Wes. 10. Mr. Gow,

however, p. 95., says, that this doctrine has

been denied, and cites a contrary decision

of Sir John Leach, W. C. in Harrison v.

Armitage, 4 Madd. 143. ; and we confess

we have always thought the principle a

very strange one, as in many cases it would

leave the parties entirely without remedy;

and in addition to the case mentioned by

Mr. Gow, we may also refer to that of

Glassington v. Thwaites, 1 Sim. & Stu.

124. In chapter iii. the legal and equitable

remedies for partners against strangers are

amply considered, and all the late decisions

stated; and in chapter iv. the legal and

equitable remedies against partners are dis

cussed. We must find room for a short

extract from this chapter.

“Actions of tort may likewise, in some cases,

be effectually sustained against partners. Their

responsibility in actions of this description may

be exemplified by the familiar instances of actions

brought against them for driving against carriages

or running down ships. In those cases, if the

carriage or ship occasioning the injury be the

joint property of partners, it is immaterial whe

ther it be under the direction or guidance of one

of the partners or of their servant, because the

maxim of law is qui facit per alium facit per se;

and partners, like individuals, are responsible

for the negligence of their servants." And where

it appeared that A and B were partners in the

business of public carriers, and that by agreement

between them A provided horses and drivers for

certain stages, and B for the remainder; it was

holden, that, notwithstanding this division of the

concern between them, they were responsible for

the misconduct and negligence of their drivers

and servants throughout the whole distance ;

and that it was not any defence to B that the

servant, through whose negligence an injury had

been committed, had been hired and was paid by

A alone.t. So, in an action of trover, it is not

* Mitchell v. Tarbutt, 5 T. R. 649. Where

damages are sought to be recovered against

partners for an injury, sustained through the

negligent conduct of their servant, the proper

remedy is an action on the case. Morley v.

Gaisford, 2 H. Bl,442. Hugget v. Montgomery,

2 N. R. 446.; and, if the cause of the mischief

be negligence, such an action will lie against all

the partners, although one of them be personally

present and acting in that which occasions, it;

But where the injury is inflicted by the wilful

act of one of the partners, trespass is the proper
form of action against him; and if under the

circumstances any action will be against the

other partners, case only can be sustained. See

Leamé v. Bray, 3 East, 593. Ogle v. Barnes,

8 T. R. 188. Rogers v. Imbleton, 2 N. R. 17.

Moreton v. Hardern, 4 B. & C. 223.

+ Weyland v. Elkins, Holt's N. P. C. 227.

S. C. 1 Stark. N. P. C. 272.
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necessary that there should be a joint conversion

in fact, in order to implicate all the partners;

for such a conversion may arise by construction

of law. Thus, an assent by some of the partners

to a conversion by the others will make them

wrong-doers equally with the rest, provided the

conversion was for their use and benefit, and that

they were in a situation to have originally com

manded the conversion: in such a case, the rule

of omnis ratihabitio retrotrahitur et mandato aequi

paratur applies. *. And if co-partners are engaged

in smuggling, which is a species of tort, on an

information filed for the penalty, they are jointly

as well as separately liable. f Indeed, in the in

stance of libels, an anomalous case, a bookseller

or the proprietor of a newspaper is answerable

for the acts of his agent or co-partner, not only

civilly but criminally. If But, except in these

cases, partners are not generally responsible for

the wrongs of each other. If they all join in one

trespass or tort, of course they may all be sued,

and compelled to make compensation for the in.

jury they have committed; but an action for such

a misfeasance would arise from their personal

misconduct, and not from the relation of part

nership subsisting between them. With regard to

matters quite unconnected with the partnership

trade or business, there cannot be a doubt but

that a joint responsibility would not be incurred

for a tort committed by an individual partner.

And, in general, acts done in the course of the

partnership trade or business, in violation of the

law, will only implicate those who are guilty of

them. If one of two bankers in partnership

should commit usury in discounting bills, or if

one of two surgeons in partnership should wan

tonly ill-treat a patient, the innocent co-partners

would not be liable to an action for penalties or

damages. But if anº be in partnership

with another who has not taken out his certifi.

cate, and theirjoint names are put on their papers

in causes in their office, it has been ruled that

either of them is liable to the penalties imposed;

for practising as an attorney without obtaining a

certificate; though it appear that, by a private

arrangement, the party sued was to derive no

benefit from the suit, in respect of prosecuting

which the qui tam action for the penalty is

brought. || The consequence is, and it has ac

cordingly been determined, that two attorneys or

proctors cannot be sued together, as for one

offence, for practising without a certificate.” T

In the fifth and last chapter the legal and

equitable principles relating to the disso

lution of partnerships are given, and the

*4 Instit. 317. Com. Dig. Tit. Trespass, C 1.

And see Nicoll v. Glennie, 1 Mau. & Selw. 588.

+ Attorney-General v. Burges, Bunb. 223. See

also Rex v. Manning, Com. Rep. 616.

f Rex v. Almon, 5 Burr. 2686. Rex v. Pearce,

Peake's N.P.C. 75. Rex v. Topham, 4T.R. 126.

Per Littledale J., Rex v. §. 2 Barn. &

Cres. 723.

§ See &7 G. 3. c. 9o. s. 26.

| Edmonson v. Davies, 4 Esp.N.P.C. 14.

1 Barnard v. Gostling, 1 New Rep. 245.

S.C. 2 East, 569.
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subject is divided into four sections: 1. The

cause of the dissolution of a partnership.

2. The general consequences of a disso

lution. 3. The particular consequences of

a dissolution by bankruptcy: And, 4. The

consequences of a dissolution by death.

We shall give a short portion of the last

section, with which we must conclude our

extractS.

“It seems to be doubtful whether the good will

of a commercial trade, carried on in partnership,

survives, or forms a portion of the partnership

stock. Lord Rosslyn, on the one hand, has de

termined" that in such a case the good will of a

trade carried on without articles survives, and is

not to be considered partnership stock to which

the representatives of a deceased partner have

any right. On the other hand, Lord Eldon has

expressed his doubts of the propriety of that

determination, considering it difficult to draw

any solid distinction between the lease of the

partnership premises, which is clearly a part of

the joint stock, and the good will, which consists

in the habit of the trade being conducted on

those premises.t. But whatever doubts may, in

this respect, exist as to the good will of a mer

cantile trade, a very intelligible distinction has

been suggested between a commercial and a pro

fessional association. Sir John Leach has inti

mated, that where a partnership is formed be

tween professional persons, surgeons for instance,

and one dies, it would be difficult to maintain

that the other is obliged to give up his business,

and sell the connexion for the joint benefit of

himself and the estate of his deceased partner.

His Honour added, that when such partnerships

determine, unless there be stipulations to the

contrary, each must be at liberty to continue his

own exertions; and where the determination is

occasioned by the death of one, the right of the

survivor cannot be affected.” £

We must now take leave of this very

excellent work, which we can safely re

commend as the best treatise on the im

portant subject of which it treats.

-

suPERIOR courts.

Regulations IN CHANCERY.

The Lord Chancellor said that he had made

enquiry relative to the attendance in Court of

the Sir Clerks, and found the case to be similar

to that of the Masters in Chancery. Their at

tendance there caused an interruption of their

* Hammond v. Douglas, 5 Wes. 539.

+ Crawshay v. Collins, 15 Wes. 227. If part

ners become bankrupts, the good will of their

trade passes to their assignees, who may sell it

for the benefit of the creditors. Such a sale,

however, will not operate to prevent the part

ners setting up the same trade again, and in the

same place. Crutwell v. Lye, 17 Wes. 335. S. C.

1 Rose, 123.

f Farr v. Pearce, 3. Madd. 74.
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business in another place, where they might be

more usefully employed. He should, therefore,

for the present, dispense with the attendance of

the Six Clerks; and the gentleman then present

might leave the Court and communicate the fact

to his colleagues.— Hilary T. 1831.

ELECTION.

Nayler v. Wetherall.—This cause, which was

reported in a former number (see ante, p. 142.),

as to the effect of the covenant made by Thoma.

Blunt, was again argued on the following point:

-The Vice Chancellor having decided, that the

shares of the personal estate belonging to the

children went to Thomas Blunt, as their father

and administrator, and were capable of being

bequeathed by will; the plaintiff endeavouring
to disappoint the will, the question arose, whether

he was not put to his election of either taking

under the covenant and abandoning his share

under the will (he being one of the legatees under

it), or to take his share under the will and

abandon his rights under the covenant. The

Vice Chancellor thought, that Thomas Blunt had

power to devise the legal estate of his real pro

perty, notwithstanding the covenant; and that

it passed by his will to the trustees thereof; and

that the doctrine of election applied to the

plaintiff—W. C. H. T. Jan. 12. 1831.

NEW TRUSTEE.

;In Re Smith. This was a petition under the ,

1 W.4. c. 60. A trustee appointed under a

marriage settlement had become a bankrupt,

and had departed beyond the jurisdiction of the

Court. The powers to change trustees only ap

plied to the circumstances of the death of the

trustees, or their refusal to act. The Master

of the Rolls, as the circumstances of the case

seemed new, directed a reference to the Master

to enquire into their truth, and appoint a new
trustee.—M. R. H. T. Jan. 21.

PIRACY.

Day and another v. Binning.— The Solicitor

General moved for an injunction to restrain the

defendant from selling blacking with labels upon

the bottles similar to those used by the plaintiffs.

The only yariation in the two labels appeared to

be, instead of“Manufactured by Day& Martin,”

which were the words of the plaintiffs' label, the
words “Equal to Day andM. were sub

stituted; the words equal to" being printed

in very small letters. The Vice Chancellor, having

inspected the labels, granted the injunction, obº

serving that it was a palpable imposition.—W. C.
H. T. Jan. 21. -

AFFIDAVIT TO HOLD To BAIL.

Comyn showed cause against a rule calling on

the plaintiff to show cause, why the bail-bond

should not be delivered up to be cancelled, on

the ground of the abode of the plaintiff being
misdescribed in the affidavit of debt. He was

there described as of “ No. 7. Commercial Road,

wool-factor.” The affidavit, on which the rulé

nisi had been granted, stated, that a search had

been made at that house, but no such person as
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the plaintiff was resident there. The person

residing there was a Mr. Todd, an ironmonger,

who had occupied the house for more than “five

years.” In answer to this affidavit, it was sworn

by the plaintiff that he resided at “No. 7: Lucas

Place, Commercial Road,” which was in one

continued line of road with and in the Com

mercial Road; and that he had received several

letters addressed to him “Commercial Road,”

and not “Lucas Place.” This, he contended,

was sufficient to satisfy the rule of Court.

Carrington, in support of the rule, submitted

that the rule of Court" required the true place

of abode of the person making the affidavit to

be set forth. The address “7. Commercial Road,”

was not the true place of abode. As to the

statement, that Lucas Place was in one line of

road in and with the Commercial Road, that was

not a sufficient answer. There were several

rows of houses in the Regent's Park with dif

ferent sets of numbers on them; yet it would

hardly be contended that “No.7. Regent's Park”

was a sufficient description of a person resident

in one of those places.

Parke J. I think this rule must be made ab

solute. The receiving letters addressed “Com

mercial Road” only, might be in consequence

of the plaintiff being known there. If it could

be sworn that some persons called this place

“Commercial Road” as well as “Lucas Place,”

that might be something in favour of the plain

tiff. But the mere circumstance of its being in

the same line of road is no answer, because the

Strand is in the same line with Fleet Street. It

is not a correct description of the place of abode,

and therefore the plaintiff must suffer for it, as

it is his mistake. Rule absolute, with costs.-

Anonymous.-H. T. 1831. K. B.

PRACTICE.

Platt opposed a rule calling on the plaintiff to

show cause why the declaration and notice

thereof should not be set aside for irregularity.

The ground of the application was, that the de

claration was filed, and notice given, before com

mon bail had been filed. The plaintiff, in his

affidavit opposing the rule, admitted the irregu

larity, but stated that the defendant had, since

the notice of declaration, applied for time to

settle the action. This was a waver of the irre

gularity.

Parke J. There was something to ask time

for. It is a question, whether such an applica

tion for time was a waver of the irregularity.

Asking for time is an admission that the plaintiff

is in a situation to go on; but I don’t know that

it is an admission that the last step was regular.

Rule absolute, with costs.– Anonymous.–

H. T. 1831. K. B.

ATToñNEY’s BILL.

In an action by an attorney against his client

for the amount of a bill of costs, it appeared that

the plaintiff had omitted to deliver to the de

fendant a copy of his bill within a month before

* R. M. 15 Car. 2. Reg. 1. K. B. Tid. Prac.

v. i. p. 179. ed. 9.
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action brought, as required by 20. 2. c.25, s. 23.,

and was therefore nonsuited.

Taddy Serjt. obtained a rule to show cause

why the monsuit should not be set aside, on the

ground that there were three items in the bill

upon which the plaintiff was entitled to a verdict,

as they did not come within the terms of the

statute; namely, one for an advance of 31 to the

defendant to pay certain costs, and two charges

for merely advising him in certain actions com

menced against him by other parties.

Spankie Serjt. showed cause against the rule,

and contended, that these items were as much

within the spirit and meaning of the act as the

others. A sum of money advanced by an attor

ney to his client to pay certain costs in the pro

gress of a cause, came under the same rule as

any of the other items in his bill; and the two

charges for advice in actions, which were abso

lutely pending at the time, were also clearly

within the words and meaning of the act.

Taddy Serjt, and Jones Serjt., in support of

the rule, submitted, that mere charges for advice,

whether given with or without reference to a

cause in existence, could not be said, of them

selves, to constitute work and labour in a cause

in Court, where no other steps were taken within

the true construction of the statute; and that the

advance of money to the defendant ought to be

taken as a common loan, which might have been

applied by him to any other purpose as well as

to the payment of costs in the cause.

The Court were of opinion, that the two items

as to advising the defendant came within the

meaning of the statute; and their Lordships all

concurred that the item of 31. was to be con

sidered as money paid in the progress of the

cause, which was liable to the same rule whether

it had been paid by the attorney himself, or given

to his clerk for that purpose, or given to the client

to be by him paid under the attorney's direction.

Alderson J. dissentiente.

Rule discharged. — Taylor, Gent, one, &c. v.

Smith.-Com. Pl. H. T. 1831.”

SALWAGE.

The City of Edinburgh steam vessel of 450tons’

burden, with 50 passengers and acargo from Leith

to London, in the beginning of January last met

with foul weather off Flamborough Head; and,

after reaching the Humber on the 12th, she

took shelter under a shoal at the mouth of the

river. The gale increasing, she was driven from

her anchor, and proceeded towards Blakeney, on

the coast of Norfolk, but was unable to cross the

bar. On the 13th she anchored about three

miles from the coast, in nine fathoms’ water.

Here the circumstances took place which formed

the subject of the suit. On the part of the sal

yors (boatmen in Blakeney, twenty-five in num

ber) it was alleged, that the steam vessel, when

* The words of the statute are, “fees, charges,

or disbursements, at law or in equity.” Wide the

decision in 6 B. & C. 86., and Prothero v.Thomas,

6 Taun. 196. Mowbray, one, &c. v. Fleming,

11 East, 285. Thwaites, one, &c. v. Mackerson

& another, 3 C. & P. 341. Tid. Pr. v. i. p. 328,

329. Supp. p. 86.
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first seen, was in great distress, driving towards

a lee shore, the wind E.N.E.; that she made

signals of distress; and the salvors, after endea

vouring in vain to get out the life-boat, kept

watch all night on the deck; that the steamer

manifested an intention of running on the lee

shore, which would have been certain destruc

tion, but the salvors, by waving a jacket, warned

her off; that the weather continued extremely

boisterous after the vessel had got off Blakeney

bar, the salvors still endeavouring to get to her

assistance, and the steamer still showing signals

of distress, night and day; that on the 15th they

succeeded in getting to her, and found that a

boat from Wells had reached her; that the mate

of the City of Edinburgh had admitted that her

engine was ruined, that she was strained to

pieces, and that her seams were so open that you

might see the green sea through the engine

room; that the master told the salvors the ves

sel and cargo were worth 33,000l., and that they

would be well rewarded for their trouble; that

they exerted themselves at the risk of their

lives, and got her into Blakeney harbour that

day, and continued on board till the 17th, when

the storm had abated; that the master (Fraser)

refused then to make any remuneration beyond

the sum of lol. for pilotage, which had since been

increased to a tender of 15l.

On the part of the owners of the ship and

cargo it was alleged, in the first place, that when

they were approaching Blakeney the wind was

not E.N.E., but E. by S., which did not blow

direct upon the land; and further, that upon

nearing Blakeney, the flag was hoisted on the

church, to denote that there was sufficient

water, but being unable to see the buoy, owing

to a sudden fall of snow, the master was obliged

to haul off, and remained all the ensuing day (the

13th) within three miles of the shore; that no

signal of distress had ever been shown; that the

only colour shown was the union jack at the

foretop-mast head, the usual signal for a pilot,

which in the evening (as was customary) was ex

changed for a light; that on that and the follow

ing day no pilot came out (though a boat might

have come with the greatest safety), notwith

standing an additional (customary) signal shown

in the mizen rigging; that at daylight on the

15th, the vessel having rode out the gale durin

the night, a boat from Wells came to the vessel,

and tendered aid; that the master was warned

of the extortionate character of the Blakeney

men; that the only engagement made when the

Blakeney boat came up (which claimed the right

ofE. was for piloting the steamer into

Blakeney harbour; that when in the harbour

the master was informed, that during the gale

some sailors had volunteered to man the life

boat, to go to the assistance of the vessel, but the

Blakeney men had taken it from the sailors, say

ing it would not pay them for their trouble, but,

if the storm increased, the vessel would go on

shore, and then they should get well paid; that

the master never stated the value of the ship and

cargo was 33,000l., or any other amount; that it

was in fact only 15,000l.; and he denied that he

had promised any remuneration beyond the

pilotage.
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Dr. Adams, for the salvors, contended that a

fair claim for salvage was laid in the whole of the

conduct of the salvors, from the time of waving

the jacket, which saved the vessel from destruc

tion, to the salvors going off, at the imminent

peril of their lives, as soon as it was practicable,

and bringing the vessel into Blakeney harbour.

He contended, that it was not the duty of a

pilot, for mere pilotage, to risk his life by going

in bad weather to a vessel which wanted a pilot.

Attempts had been made to put off the life-boat,

which was found to be impracticable; and with

respect to the extraordinary statement alleged on

hearsay, that the salvors had prevented others

from going to the vessel's relief, he would only

say, that if these men had so misconducted them

selves, they should have been proceeded against

before the local magistrates, under an act of

parliament (57 G. 3. c. 70.) for improving Blake

ney harbour, and which inflicted penalties on

pilots refusing to go out. He contended that

the charge should have been differently made;

and that it was only set up to detract from the

merit of the service, and to injure the present

benefit and the future prospects of the men by

unfounded and cruel allegations.

The King’s Advocate (with whom was Dr.

Phillimore) said, that in a claim for salvage the

first merit was promptness in rendering service,

and contempt of danger; but he looked in vain

for one circumstance to show such merit in this

case. The utmost service was one of pilotage.

As to the assertions respecting the state of the

vessel and its open seams, it was strange that she

had actually undergone no caulking since, and

had yet performed thirteen voyages. Giving to

the salvors the whole benefit of their plea, there

had been no salvage service rendered. But when

the evidence of the owners was examined, the

case assumed a character of importance to the

interests of navigation, which the Court was

bound to protect against extortionate demands

of this nature.

Sir C. Robinson proposed to the two Trinity

Masters by whom he was assisted the following

uestions:—First, whether, regard being had to

the state of the wind and weather on the 15th

and 14th of January, it was in the power of the

salvors to go off to the vessel as pilots, and bring

her into the harbour; secondly, whether their

services on the 15th were so enhanced by the

danger as to establish a claim to a reward, in

addition to their pilotage, on that account.

The two Gentlemen declared their opinion to

be, that, allowing there was difficulty and danger

in getting off on the 13th and 14th, there had

been a want of exertion on the part of the sal

vors; and that they had made no fair trial, which

it was their duty to make, as pilots; and that

there was no danger whatever on the 15th; and

that all the service rendered that day was simple

pilotage, the weather being moderate, and the

wind fair for the harbour.

Sir C. Robinson declared that such was his

opinion; and he therefore pronounced against

the claim for remuneration. With regard to the

charge against the salvors, of refusing to go out,

in expectation of reaping an advantage from the

expected augmented peril of the vessel, he ob



208

served, that the charge ought to have been more

cific, and brought in a different form. As to

the costs, hewas not, under all the circumstances,

disposed to give them against the salvors. . He

could not by any means extenuate their conduct.

It was wrong, it was foolish; but it was the way

in which persons in their situation were too apt

to act, and he could not put such interpretation

upon it as to say that it was malicious. On the

other hand, the master's conduct had been neg

ligent, to say the least of it, in not bringing the

charge in a more specific shape, and not making

any complaint upon the subject in his protest.

By giving costs against the salvors, he should

throw upon these poor people a burden greater

than their pilotage. He should pronounce for

the tender, and decree all the salvors’ expenses.

—Admiralty Court, H. T. 1831.

MISCELLANEA.

v.ALUE of A Doctor’s Evidence.

It is, perhaps, not generally known, that the

evidence of a physician is, in some cases, twice

as good as any other person; as, although it is

settled that the declarations of deceased servants

and acquaintances, however intimate, are not

admissible in questions of pedigree, Johnson v.

Lawson and another, S.C. 2 Bing. 86., 9 Moore,

183., yet the mere conversation of a deceased

doctor with a deceased barrister, although re

lated by the doctor to a third person, is good

evidence 1 Thus,when the question was, whether

a barrister or a packer was heir to an estate, and

for the packer a witness was called to give evi

dence of what he had heard a deceased physician

of the packer say, as to declarations made by the

barrister, who was also dead, the evidence was

admitted; viz. that the physician had said that

he had gone to his chambers and asked him

whether he had any relations, to which he an

swered that he believed not, and that if he had,

they must be very distant. M. S. E. T. 1776,

9 Moo. 187.

The answer of the barrister to this Paul Pry

of a doctor reminds us of the conversation be

tween Lord Thurlow and the officer of the

Herald's College. When Lord Thurlow's pa

tent of peerage was registered by the herald, he

begged to know the name of his Lordship’s

mother? The reply was delivered in a voice of

thunder,—“I cannot tell !”

A JUDGE's FEAST on TAKING His seAT.

“The days of chivalry are over !” A judge

is now sworn in as quietly as a special constable !

No pomp, no processions, no banquets are now
to be seen.

-

Miscellanea.

Our forefathers managed these things differ

ently. How interesting are these little descrip

tions in our old reporters! Little oases in the

black-letter desert | Here is one of them, for

example: –“ Sir John Finch,” having been ap

pointed Chief Justice of the Common Pleas,

“came unto the Chancery barre, where, after a

speech made by the Lord Coventry, Keeper of the

Great Seal, and his answer thereunto, was sworn

serjeant at law. . And upon Monday (being the

day of essoins of Quindema Mich.) appeared at

the Common Bench barre, clad and attired in

his party-coloured robes and habilaments of a

serjeant at law, and counted upon a writ of

right de praecipe in capite brought by the said

Queen (Elizabeth) against Henry Earl of Hol

land, Chief Justice in Eyre of all the King's

forests, chases, parks, and warrens citra Trent;

and steward of all the Queen’s courts, &c. And

the said Sir John Finch gave rings. Quorum in

scriptio fuit, rosae et lilia dant purpuram, and kept

his feast. And upon the Saturday following,

arrayed in his judge's robes, and accompanied

by the Earls of Dorset, Holland, Newport, and

forty other of nobles, knights, and esquires, (the

Society of Gray's Inne, and Inns of Chancery,

and officers of the Court attending him,) was so

brought into the said Court.”—Cro. Car. 575.

ANCIENT LEGAL COSTUME.

In the thirty-second year of Henry VIII. an

order was made in the Inner Temple, that the

gentlemen of that company should reform them

selves in their cut or disguised apparel, and not

wear long beards; and that the treasurer of that

Court should confer, with the other treasurers

of court, for an uniform reformation, and to

know the Justices’ opinion therein. In Lim

coln's Inn, by an order made the twenty-third

of Henry VIII. none were to wear cut or pansied

hosen or breeches, or pansied doublet, on pain

of expulsion; and all persons were to be put out

of commons during the time they wore beards.

In the reign of Philip and Mary the grievance

of long beards was not removed. An order was

made in the Inner Temple, that no fellow of

that house should wear his beard above three

weeks’ growth, upon pain of forfeiting twenty

shillings. In theºl. Temple an order was

made in the fourth and fifth of Philip and Mary,

that mone of that Society should wear great

breeches in their hose, after the Dutch, Spanish,

or Almain (German) fashion, or lawn upon their

caps, or cut doublets, on pain of forfeiting three

shillings and four-pence; and for the second

offence the offender to be expelled. In the first

and second of Philip and Mary a gentleman of

Lincoln's Inn was fined five groats for going in

his study gown into Cheapside on a Sunday,

about ten o’clock in the forenoon.”— Brayley's

Londiniana.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

JUDICIAL CHARACTERS.–No. II.

THE EARL OF ELDON.

WE now return * to the consideration of

the character of Lord Eldon. In the first

part of this article we have been anxious

to lay before our readers his habits and

manners in court. We shall now address

our attention to his judgments. He com

menced them generally according to the

usual custom, by stating the facts of the

case; but in doing this he showed that the

minutest details had not escaped him. He

would then advert to the authorities either

directly relating to the point in dispute or

having some remote bearing upon it; and

as well to those cited in the argument as

those remembered or discovered by him

self; and in doing this he was indefatigable

in bringing to light every decision which

could be obtained. He would quote all

the reported cases; enter with the utmost

nicety into the variations of each report of

them, if there were more than one; pass

his opinion on the merit of the reporter;

and then, taking all the circumstances

into consideration, decide upon the precise

weight to be attached to each case. His

judgments in this respect are highly valu

able : they are also extremely curious as

legal criticisms; and are useful and inter

esting for many reasons.

Lord Eldon, however, was not satisfied

with the mere printed reports. He was

able frequently to bring forward manu

script cases and notes of cases relating to

the point to be decided. He never spared

any amount of trouble in this respect. He

was never satisfied until he had the most

ample materials for making up his mind on

the subject which he was to decide.

Having thus entirely exhausted and de

liberately considered all the facts of the

case, and stated all the law on the point

* See ante, p. 195.
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down to the period of the judgment being

pronounced, he would then apply his mind

to the decision. This of course was the

great struggle. The former part of his

judgment might possibly have been worked

up by dint of sheer plodding, industry, and

capability of mastering details; but to apply

correctly the existing law to the facts of

the case, and to draw the right distinction,

this was the trying point, — it was here

that the Chancellor was to be displayed.

The plan which Lord Eldon almost inva

riably selected in giving judgment is quite

peculiar. He was never satisfied by taking

his first impression. He would view the

case in all its bearings; he would approach

it in all directions; he would proceed step

by step; he would examine all its re

motest bearings, and enquire into its most

extended effects. In doing this his inge

nuity and forethought were wonderful. He

seemed to draw from an exhaustless store

of legal research. He was able, without

any apparent effort, to present the subject

in a point of view perfectly novel. He

explained all the minutest distinctions of

the subject. Difficulties unthought of by

others, the potency of which was imme

diately admitted, were suggested by him.

He would state the rule attempted to be

established, and then show how utterly in

applicable it was to meet the circumstances

of the particular case, or to do justice to all

parties. The trite line “exhausted worlds

and then imagined new" may be applied

with perfect truth to Lord Eldon's judg

ments. They are entirely sui generis, and

will probably remain so; for we shall hardly

ever see a man so extraordinary in the same

situation. He is the last of that long line

of black-letter lawyers whose whole lives

were devoted to the acquirement of the

knowledge of their profession; who were

perfect masters of all the existing law, and

were satisfied with this extent of reputa

tion. The times have now altered ; the

reasons for the study and labour formerly
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required do not perhaps exist; division of

labour is now the principle ; but we repeat

that Lord Eldon is the last of the line:

with him depart the glories of the Cokes

and Hardwickes.

The most conspicuous merit of Eldon's

judgments is their direct application to the

particular circumstances of the case. Few

decisions ever gave so much satisfaction to

the parties as his Lordship's. This has

never been denied. The majority of his

judgments, – and we think this even a

greater advantage, — have also been de

cided on some great principle of equity,

or have themselves established some great

and leading principle. There are numerous

and splendid instances of this in Lord El

don's judgments. It is our duty, however,

to state that a considerable number of his

decisions are open to one great objection ;

and it is in fact the only objection which

can be urged against them. They are

sometimes decided on grounds which are

too subtle and insignificant. They some

times throw very considerable doubt on the

law which they attempt to decide, so that

it is very difficult to draw a distinct or pre

cise rule from them. Lord Eldon, in ap

plying his mind to the decision of a case,

was frequently dissatisfied with the law

which he found to be established: he would

express his dissatisfaction very strongly in

his judgment; but finally decide in favour

of the established rule, on some particular

and special ground. This practice fre

quently left the law thus brought before

him in a very unsettled state. It was the

first blow struck at the recognised rule;

and it could not be known when the second

would be given. Succeeding judges might

or might not follow up the attack. This

is found often to be very embarrassing in

practice. The rule, if bad, should have

been distinctly overturned; and if prior

cases rendered this impossible, this should

have been distinctly stated. But Lord

Eldon sometimes attacked a well recognised

principle totis viribus; showed how false it

was on principle; criticised and weakened

the effect of the cases deciding or favouring

it; and finally, on the special circumstances

of the case, decided in favour of the esta

blished rule. He was fond also of going out

of the points which the individual case was

to decide, and alluding to others; and the

objection which we have made to his judg

ments applies equally to this habit of ad

verting to other cases and rules. He never

actually overturned them, but frequently

expressed a doubt of their propriety which

has been often found afterwards to perplex

the judge and the practical man.

Judicial Characters.-Earl of Eldon.

... This, however, is our only objection to

the judgments of Lord Eldon. They are

now the great land-marks of equitable prin

ciples; they are entitled as a whole to the

highest respect and attention; and we look

upon them as some of the proudest monu

ments of legal learning.

We had at first intended to give consider

able extracts from them. We think, how

ever,on consideration, that this would not be

attended with much advantage, and would

occupy a space which can be ill afforded

at this interesting period of the year. We

shall therefore at any rate defer this, con

tenting ourselves with two extracts only

which in fact are but imperfect spe

cimens of his style, but have been selected

from the circumstance of their being de

tached from any detailed statement either

of fact or law. The first case we shall

notice is that of Priestley v. Lamb, 6 Wes.

420., in which the circumstances are as fol

low:—

“Ann Lamb, entitled to a fortune of between

2000l. and 3000l., was placed by her uncles,

living in Lincolnshire, at a boarding school at

Camberwell, kept by three sisters. In January,

1801, when she was about the age of seventeen,

Timothy Priestley, the brother of the governesses,

and employed there in the capacity of a writing

master, being a widower, paid his addresses to

her; and in February they were married; Ann

Lamb being award of court. The Lord Chancel

Ior said, ‘I cannot, consistently with my ideas of

justice, call upon any of the parties now present

for any explanation. Upon the circumstances dis

closed, it is just to say, I hold in such abhorrence

the robbery, that has been committed by this

man of the fortune of this young lady, that I will

not believe upon his affidavit the account of

what passed between him and the clerk of St.

Andrew’s. If she did go from the school to

this residence, it must have been an evasive

residence. It could not have been more than

a week. With respect to Eliz. Priestley, it
would not be out. practice of the Court

to commit her for the contempt. As to the

other sisters, it is a miserable explanation of

their conduct to say only that they did not

know of the fact of the marriage. It will rest with

them to explain further, or not, whether they

knew of the treaty. By the affidavit of the clerk

of the parish of Lambeth, it is disclosed that they

conceive in that parish that they do their duty

to the public, and to individuals whom they are

to marry, never making any enquiry as to the re

sidence of the parties. In the canon law, which

binds the clergy of this country, from i328 to

1603 it is laid down that it is highly criminal to

celebrate marriage without a due publication of

banns, which must be interpreted a publication

of banns by persons having, to the best of their

power, informed themselves that they publish

banns between persons resident in the parish;

and very heavy penalties are by that law inflicted

upon clergymen celebrating marriage without

licence, or a due publication of banns. It does
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not rest here; for, by the statute law, it would

be very difficult for the clergyman to protect

himself against express penalties by more than

one act. Then the Marriage Act expressly pro

vides (26 G. 2. c. 33. s. 2.), that no parson, vicar,

minister, or curate shall be obliged to publish

banns between any persons, unless they shall,

seven days at least before the time required for

the first publication, deliver to such parson, &c.

a notice in writing of their true christian and

surnames, and the house or houses of their re

i. abodes within such ſº." &c., and of

the time during which they have dwelt in such

house or houses respectively. A subsequent

clause (sect. 8.) makes it felony in a clergyman to

celebrate marriage without license, or publication

of banns. I do not mean to intimate that a cler

gyman, believing there was a residence, would be

guilty within the clause; but upon theºl.
of the common law, as well as the statute law,

laying penalties upon marriage without license

or a due publication of banns, though such a fact

should not be within the meaning of that clause,

it has the character of an offence within the law

of this country. What other sense can be given

to the 10th section of the act, which, looking at

the person ruined, as this girl is, enacts that after

there has been a marriage de facto, with publica

tion of banns, no evidence shall be given to dis

prove the fact of the residence, in any suit in

which theyalidity of marriage comes in question?

But for all other purposes it may be the subject

of enquiry, and the law of the country would

reach it by a criminal information. It is a more

difficult question, whether it can be called a con

spiracy. From what I have seen in this court,

alluding to the cases in which Lord Thurlow and

Lord Rosslyn ordered the attendance of the cler

gymen, I know that this subject has been carried

on with a negligence and carelessness which

draws in gentlemen of good intentions; and I

feel that it may be very difficult in this great

town, with all possible diligence, to execute this

duty as effectually as the law seems to require

that they should execute it; but where a case

has occurred in which it is clear that if any one

of the parties had done what the law required

from all of them this marriage could not have

taken place, I must say it amounted to a crimi

nality which I hope will not occur in future.

This is so base and wicked a transaction, that

treating it merely as a contempt will not satisfy

the ends of justice. Following the case upon

which a marriage was had upon a license unduly

obtained, I will have the point examined for the

sake of the public, whether obtaining a marriage

without a due publication of banns is not an

offence at common law.’”

We shall next give a part of his Lord

ship's celebrated judgment in the case of

Lord St. John v. Lady St. John, 11 Wes. 526.,

in which the validity of a separation-deed

between man and wife was one of the points

discussed. This case amongst others bears

out the objection we have made to some

of his judgments. It is, however, a very

forcible piece of reasoning.

“The question,” he said, “furnished by a

-
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case of this sort, is one of the most important

to the public interest, that can fall under dis

cussion in a court of justice. When I see such

dicta as occurs in the case of the King v. Mead,

1 Burr. 542, falling from great men, and esta

blishing a course of decision that can be demon

strated to stand upon no principle consistent

with the law of the land, I feel great difficulty

in deciding upon such authority. Considering

the consequences, and the late cases, I am now

authorised to say, no attention is to be paid to

the dicta, that after a deed of separation exe

cuted, the wife becomes, to all intents and pur

poses, a feme sole. How does she get into that

situation ? She cannot execute any deed. She

has not the power of contracting. The first

consideration, therefore, independent of all prin

ciples of policy, is, how does that become the

contract of the wife? 2dly, If the husband can

enable her to do that, does she become, to all

intents and purposes, a feme sole? Can she be a

witness against her husband? Can she be guilty

of felony in his presence?. Twenty-five years

ago I could have asked with confidence, could

an action be maintained against her? and I can

now say there is no principle for that proposi

tion; which, however, prevailed throughout a

long course of decisions, founded by dictum, fol

lowed by dictum: but when it became necessary

to state the principle, it fell; and all the judges

agreed, that it was impossible to maintain an

action against her as a feme sole.

“Independent of the effect of the contract of

marriage itself, the rule upon the policy of the

law is, that the contract should be indissoluble,

even by the sentence of the law : to a certain

extent the legislature thinking it for the in

terest of the community that it should not

be dissolved, except by the legislature; upon

the principle, probably, that people should un

derstand that they should not enter into these

fluctuating contracts; and, after that sacred

contract, they should feel it their mutual inte

rest to mend their tempers. If such a contract

as is contained in the second of these instru

ments, an engagement under the hand of the

husband, that his wife and children shall be free

from all control by him, that she shall dwell in

his house as long as she pleases, and take herself

away when she pleases, could not be infused

into a marriage settlement, (and it is to be

observed, that before marriage she has more

capacity to contract than afterwards,) how can

it be the subject of subsequent stipulation?

The consequence would be constant misery.

Then how is it as to the children? The father

has control over them by the law; as the law

imposes upon him, with reference to the public

welfare, most important duties as to them. If

the husband can contract with his wife, who

cannot by law contract with him (and in this

instance the contract as to the children is be

tween the husband and wife only), it deserves

great consideration before a court of law should

by habeas corpus upon a unilateral covenant,

as the Scotch call it, take from him the

custody and control of his children, thrown

upon him by the law, not for his gratification,

but on account of his duties, and place them

against his will in the hands of his wife.
U 2
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“Then as to the husband, is he, according to

the policy of the law, capable of making such a

contract? As to the case of Guth v. Guth,

3 Bro. C. C. 614, I feel with Lord Rosslyn all

his doubts upon that case (Legard v. Johnson,

3Wes. 352.); which, notwithstanding Lord Rod

ney v. Chambers, 2 East, 283., is the only instance

in which the Court did enforce the deed. The

question has never been put upon the contract

of the husband and wife. The Court has always

put it upon the contract of the husband and

trustee; from the covenant of the trustee to

indemnify the husband against her debts; the

existence of which covenant ought to have re

minded the Court, that those who framed these

instruments had no idea that the wife herself

was bound. In that way of considering it, the

question occurs, what was to be done if the

husband had sought to get back his wife by

force; that is, by force of his marital right; which,

according to King v. Mead, 1 Burr. 542, would

be an indictable offence; but that I desire may

not be understood as being universally acceded

to, until it shall be determined upon a special

verdict. Consider the consequences. The con

tract of marriage cannot be affected by any

contract between the parties. It is admitted

every where, that by the known law, founded

upon policy, for the sake of keeping together

individual families, constituting the great family

of the public, there shall be no separation

a mensa et thoro, except propter savitiam aut

adulterium; and I believe they held, with Mr.

Justice Buller, in Fletcher v. Fletcher, 5 Bro.

C. C. 619. m., that even where a separation is

for such cause, if once they come together

again, there is a complete end of it; and that

can never again be made a cause of complaint

for the same purpose. The Ecclesiastical Court

will not read these deeds, but determine whether

there has been savitia aut adulterium, and if

there has not, in the opinion of the judge, he is

not only prohibited from agreeing that they

shall separate, but he is by the law compelled to

oblige them by sentence to reside together.

The state of the law would be strange, if the

trustees may come to this Court, saying, the

Court has no jurisdiction to try the conduct or

misconduct of the husband and wife for this

purpose; the law has not permitted them to

contract for separation; but the trustee has

covenanted to indemnify the husband against

the debts of the wife; that the inducement to

do that, something like a consideration was

the hope that the wife would be permitted by

the husband not to perform the duties of the

most sacred relation in which she had placed

herself; that their object upon entering into

that covenant would be disappointed; and

therefore desiring the Court not specifically

to perform the covenant, but to compel the

husband to permit his wife to live separate. In

Guth v. Guth (ubi sup.) that was done; as it

was the deed not of the wife but of the husband.

But suppose the wife was suing for the restitu

tion of conjugal rights, saying that it was an

other deed; but if it was they could not look at

it; what a strange state of circumstances, if the

husband, suing in an Ecclesiastical Court, the

trustees could come to this Court to compel

Judicial Characters.-Earl of Eldon.

him to give up his rights; but if the wife sues,

the same equity fails; for it is impossible to say

the wife is bound in any degree by a deed of

this sort.º therefore of all difficulty

on the policy of the law, there is difficulty upon

the remedies to be given in the different courts.

It is very difficult upon true principles, with

respect to the policy of the law, to maintain the

dicta upon this subject. No case has gone to

this extent; that the husband may enter into a

contract not to separate, on the grounds of

differences existing at the moment, but deter

mining that it is fit at that moment to live

together; to leave it altogether to the dis

cretion of the wife to say whether that cohabi

tation and performance of duty to the children

by their keeping together is to continue a month

or six weeks, or that either shall regulate

how long they shall continue to live together,

upon the principle that party shall think proper.

If that can be so, I agree with Mr. Romilly,

there is no reason why it should not be in the

marriage settlement. But we are running

counter to the law' of the Ecclesiastical Court

indeed. If it is the law of that Court, separat

ing for adultery or cruelty, that by returning

the past offence is pardoned; and we say that

under such circumstances it is competent to a

husband and a father, upon whom the law has

imposed duties, with regard to the wife, and

sacred and affecting duties, with reference to

the public, as to the children, to stipulate with

his wife, though she cannot contract to bind

herself for sixpence, even the trustees, not

ſº. that whenever she chooses, she shall

have no duties imposed upon her; and he shall

be a husband and a father, freed from those

duties which the law throws upon him. It is

impossible for the Court to maintain such a

contract. It is said, this is checked by the

trustees. How is it checked? If it is good as

a contract, it is enough to say upon the contract

there is this right; and the Court has nothing

to say to the acquiescence of the trustees. But

is the judge of the Ecclesiastical Court to say,

though there is no allegation of adultery or

cruelty, the trustees have determined that these

persons are to separate? He can look at this

act as nothing, and must compel the parties to

reside together. Then are they to say here, I

have no jurisdiction as to adultery or cruelty;

but upon the certificate of trustees it is fit that

the contract of marriage should be dissolved?

It is impossible specifically to perform such an

agent. If this were res integra, untouched by

dictum or decision, I would not have permitted

such a covenant to be the foundation of an

action, or a suit in this Court. But if dicta have

followed dicta, or decision have followed de

cision, to the extent of settling the law, I can

not, upon any doubt of mine, as to what ought

originally to have been the decision, shake what is

the settled law upon the subject. It is better that

the case should go to the House of Lords, than

that the law should remain in this state, upon a

point connected with the very well-being of

society.”

We must now close this very imperfect

sketch of a man for whom we have the



Recent Statutes.

highest veneration as a lawyer. There are

few judges who have merited or who have

obtained more affection and respect from

the bar and all classes of the profession

than the noble and learned lord. Z. Z.

RECENT STATUTES.

Analysis of An Act, entitled “An Act for

consolidating and amending the Laws for

facilitating the Payment of Debts out of

Real Estate.”

Il Gul. 4. c. 47. Royal Assent, 16th July,

1830.]

This Act not only consolidates the exist

ing laws on the subject, but effects some

important alterations. The following are

the principal novelties:— A devisee is ex

pressly made liable to an action of covenant.

An action or suit may be maintained

against the devisee of the devisee. Where

there is no heir at law, actions may be

maintained against the devisee alone ; and

the difficulties arising from infancy and

limited interests are removed by providing

that the parol shall not demur by or against

infants, and that a conveyance made by an

infant or tenant for life, under the direction

of a court of equity, shall be valid and

complete. -

Some valuable remarks upon the act

communicated by a correspondent will be

inserted in an early number.

Sect. 1. Recites the 3 & 4 W.& M. c. 14.,

entitled “An Act for the Relief of Creditors

against fraudulent Devises,” made perpetual

by 6 & 7 W. 3.; an act of the Parliament of

Ireland, 4 Anne, c. 5., entitled as above; and

the 47 G. 3. c. 74., entitled “An Act for more

effectually securing the Payment of Debts of

Traders;” all which are repealed except as

regards the estates of persons who died before

the passing of this act.

Sect. 2. Enacts, that all wills and testament

ary limitations, dispositions, or appointments,

already made by persons now in being, or here

after to be made by any person or persons

whomsoever, of or concerning any manors,

messuages, lands, tenements, or hereditaments;

or any rent, profit, term, or charge, out of the

same, whereof any person or persons at the

time of his, her, or their decease, shall be seised

in fee-simple, in possession, reversion, or remain

der, or have power to dispose of the same by

his, her, or their last wills or testaments, shall

be deemed or taken, only as against such person

or persons, bodies politic or corporate, and his

and their heirs, successors, executors, adminis

trators, and assigns, and every of them, with

whom the person or persons making any such

wills or testaments, limitations, dispositions, or

appointments, shall have entered into any bond,

covenant, or other specialty, finding his, her, or

their heirs, to be fraudulent, and clearly and
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absolutely and utterly void, frustrate, and of

none effect; any pretence, colour, feigned or

presumed consideration, or any other matter or

thing to the contrary notwithstanding.

Sect. 3. Enacts, that every such creditor may

have and maintain action, and acts of debt or

covenant, upon the said bonds, covenants, and

specialties, against the heir and heirs at law of

such obligor or obligors, covenanter or covenant

ers; and such devisee and devisees, or the

devisee or devisees of such first-mentioned

devisee or devisees jointly; and such devisee

and devisees shall be liable or chargeable for a

false plea by him or them pleaded, in the same

manner as any heir ..f have been for any

false plea by him pleaded, or for not confessing

the lands or tenements by him descended.

Sect. 4. Enacts, that if there be no heir at law,

the creditor may have and maintain his action

against the devisee or devisees solely. Devisee

to be liable for false plea as aforesaid.

Sect. 5. Provides, that where there hath been

or shall be any limitation or appointment, devise

or disposition, for the payment of any just debt

or debts, or in pursuance of any marriage con

tract, bond fide, made before such marriage, the

same shall be in full force until such debts or

portions shall be paid and satisfied.

Sect. 6. Enacts, that any heir at law liable to

pay the debts or perform the covenants of his

ancestors, in regard of any lands, &c., descended

to him, who shall sell, alien, or make over the

same before action brought or process sued out

against him, shall be answerable in an action of

debt or covenant to the value of the said lands,

in which cases all creditors shall be preferred, as

in actions against executors and administrators;

and execution shall be taken out upon any judg

ment so obtained, to the value of the said land,

as if the same were his own proper debt or

debts; saving that lands, &c. bond fide aliened

before the action brought shall not be liable to

such execution.

Sect. 7. Provides, that where an action of

debt or covenant upon any specialty is brought

against the heir, he may plead riens per descent

at the time of the original writ brought or bill

filed; and the plaintiff may reply that he had
lands, &c. from his ancestor before the original

writ brought or bill filed; and if, upon the issue

joined, it be found for theº: the jury shall

enquire of the value of the lands, &c, so de

scended, and thereupon judgment shall be given

and execution awarded; but if judgment be

given against the heir by confession of the action,

without confessing the assets descended, or upon

demurrer or nihil dicit, it shall be the debt and

damage, without any writ to enquire if the lands,

&c. so descended.

Sect. S. Provides, that devisees shall be liable

in the same manner as heirs at law, notwith

standing the lands, &c. shall be aliened before

action brought.

Sect. 9. Enacts, that the real estate of any

person, being at the time of his death a trader

within the meaning of the bankrupt laws, which

he shall not by his last will have charged with or

devised subject to the payment of his debts, and

which would be assets for the payment of his

debts, due on any specialty, in which the heirs

A.
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were bound, shall be assets to be administered in

courts of equity for the payment of all the just

debts of such person, as well by simple contract

as on specialty; and that the heir or heirs at

law, devisee or devisees, and the devisee or

devisees of such first-mentioned devisee or

devisees shall be liable to all the same suits in

equity at the suit of any creditors, whether by

simple contract or in specialty, as they are liable

to at the suit of creditors by specialty in which

the heirs were bound; but in the administration

of assets by courts of equity by virtue of this

F. all creditors by specialty, in which the

eirs are bound, shall be paid the full amount of

their debts before any of the creditors by simple

contract or by specialty, in which the heirs are

not bound, be paid any part of their demands.

Sect. 10. Enacts, that the parol shall not

demur by or against infants.

Seet. 11. Enacts, that eourts of equity may

direct and compel infants to convey estates de

ereed to be sold for the payment of debts, of

deceased pcrsons to which their heirs or devisees

may be liable; and that such conveyance shall

be valid and effectual.

Sect. 12. Enacts, that where lands, &c. liable

to the payment of debts, shall be devised to

any person or persons for life or other limited

interest, with any remainder, limitation, or

ift over, which may not be vested, or vested

in some person or persons from whom a con

veyance cannot be obtained, the Court may

direct the tenant for life or other person having

a limited interest, or the first executory devisee,

to convey, release, assign, surrender, or otherwise

assure, the fee-simple, or other the whole inte

rest, to the purchaser, or in such manner as the

Court shall think proper; and every such assur

ance shall be...

Sect. 13. This act not to repeal or alter an act

of the parliament of Ireland, 33 G. 1., entitled

“An Act for the better securing of the Payment

of Bankers’ Notes, and for providing a more

effectual Remedy for the Security and Payment

of the Debts due by Bankers.”

HOW A NAME MAY BE CHANGED.

To the Editor of the Legal Observer.

SIR,

As the circulation of your journal is not

confined to the legal branches of the com

munity, I think I shall at least serve the

general reader, by calling his attention to

a little point of law, which may be par

ticularly interesting to him. We all know,

that by the accident of birth, or by some

other capricious circumstance, many per

sons undergo much mortification and an

noyance, from bearing some absurd or

unpronounceable (if there be such a word)

surname. There are some of these which

are sometimes a decided hinderance to the

advancement of a man in the world, and

were I inclined to do so, it would be easy

to relate some whimsical proofs of this;

How a Name may be changed.

but no doubt the truth of what I assert is

well known to most of your readers.

Now, Sir, the purpose of this letter is to

point out to this class of persons a remedy

for the annoyance, I might almost say mis

fortune, to which they are subject without

any fault of their own. It has sometimes

been thought that an act of parliament, or

at least a license from the crown, is neces

sary, in order effectually to change a name.

This is a mistake. An act of parliament

or license may be necessary in certain cases,

where it is distinctly directed by deed

or will to be obtained ; but in all other

cases a person may change his name at his

own pleasure without any expense whatever.

Thus, if a person inherit by birth a par

ticular name, it is quite clear he may

change it whenever he pleases. I shall

only notice two of the authorities on the

point. In the case of Barlow v. Bateman,

3 P. Will. 66.; Sir Joseph Jekyll, M.R.,

says, “Surnames are not of very great anti

quity, for in ancient times, the appellations

of persons were by their christian names,

and the places of their habitations, as

Thomas of Dale; viz. the place where he

lived.* I am satisfied the usage of passing

acts of parliaments, for the taking upon one

a surname, is but modern, and that any

person may take upon him what surname

and as many surnames as he pleases with

out an act of parliament.” The same

opinion has been lately expressed by Lord

Tenterden in the case of Doe v. Yates,

5 Barn. & Ald. 544. : “A name assumed by

the voluntary act of a young man,” said

his Lordship, “at his outset into life,

adopted by all who know him, and by

which he is constantly called, becomes, for

all purposes that occur to my mind, as

much and effectually his name as if he had

obtained an act of parliament.” It is proper

to observe that the case of Barlow v. Bate

man, 2 Bro. Parl. Ca. 272.; although it

reversed Sir Joseph Jekyll's decision, does

not interfere with this principle, but was

decided upon its special circumstances.

See Leigh v. Leigh, 15 Wes. 100. 111.;

1 Roper on Legacies, 725.

It may therefore be laid down, that any

person who chooses to change his name

may do so; and if he do it when young, so

much the more complete will be the alter

ation.

Under these circumstances, I seriously

* See Camden’s Remains, ed. 1637, 141. ;

5 B. & A. 552. n. A singular custom exists to

this day in Wales amongst the lower orders.

If John Thomas have a son named David, he is

called David John, (and not David Thomas,) after

the Christian name of his father. -
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suggest to all persons whose surnames are

not either to their own liking, or the liking

of the world, which is rather fastidious in

such matters, that theyshould change them,

which they may do by writing to all their

friends and acquaintances, and informing

them of their intention, and constantly sign

ing the name which they may think proper

to select.

I am, Sir,

Your obedient servant,

And subscriber,

A CHANCERY BARRISTER.

Lincoln's Inn, Feb. 1. 1851.

REVIEW.

A Letter to the Right Honourable Lord

Tenterden, Lord Chief Justice of the

Court of King's Bench, &c. &c. &c., on

the Bill for Establishing Courts of Local

Jurisdiction. By William Raines, Esq. of

Lincoln's Inn. London, 1830. Saunders

and Benning.

We some time since analysed two pam

phlets on the subject of the proposed Local

Courts. We shall adopt the same plan

with that now before us; giving a brief

outline of the arguments adduced, and oc

casionally introducing the author to speak

for himself.

Mr. Raines commences by paying some

high compliments to the intellectual power

and diversified acquirements of the Lord

Chancellor, in the propriety of which

every reader will, of course, acquiesce. Of

course, also, every one will agree with the

writer, in doing justice to the sincerity of

his Lordship's conviction of the advantages

attending the proposed change; though

some, judging from his Lordship's declared

opinion on the subject of the Welsh juris

diction, as well as from the facts adverted

to by a correspondent in a former number *,

may, perhaps, be disposed to doubt whether

“he has long had its accomplishment very

seriously at heart.”

Some observations follow on the ancient

Local Courts of the country, and the causes

of their disuse; a subject discussed at some

length in one of our late numbers. # On

the modern Courts of Requests, the opinion

of Mr. Raines coincides with that of all

other sensible and impartial men. He

quotes the condemanatory sentence of

Blackstone, and adds with great reason,

that “it is much to be feared, cases brought

before them are too often determined on

* Wide a letter signed PAX, p. 170.

† P. 121.
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the side of the hardest swearer, whether

right or wrong.”

The Welsh Courts, with the Lord Chan

cellor's sweeping condemnation of them,

come next under review. A comparison

is instituted between those abolished courts

and the new ones proposed to be esta

blished. After showing that judges in the

new courts must generally be men much

inferior to the deprived Welsh judges, the

author adverts to the Lord Chancellor’s

strong objection to the Welsh Courts,

“that the judges never changed their cir

cuits.” On this point he says,

“Could it have been supposed — would any.

one, without the most undeniable proof, for one

moment have given credence to any thing so

extraordinary, as that the man who could deliver

this opinion on the Welsh system should him

self, two short years afterwards, bring forward a

measure, the ultimate object ofj is to esta

blish, in every county in England, tribunals to

take cognizance of, for the most part, precisely:

the same description of cases, the judges of which

are to reside, the whole of their lives, within

their jurisdiction, who are to be continually

going the circuit of their counties, and are not

only to become acquainted with those within

them by merely presiding in their courts and re

ceiving the usual civilities of a judge on circuit,

but are to add to the intimacy acquired by a

continual residence, that consequent on being

the private adviser and arbitrator to whom in

dividuals are themselves in person to refer. Was

ever scheme more admirably calculated than this,

to produce what the Chancellor declares to be

the greatest defect of the Welsh system?”

The evils which the Lord Chancellor so

ably pointed out in the Welsh Courts, and

* The following statement has recently ap

peared in the public_papers. “In 1829 there

were committed to Whitecross Street prison

on process out of the Courts of Requests for

debts under 40s. 1563 persons, the amount of

whose debts were 2071, and costs 746l. To

Horsemonger Lane there were committed in the

same year 932 persons, whose debts amounted

to 1900l. and costs to 574l.” The average

amount of debts in Middlesex is under 11.6s. 6d.

It is something higher in Southwark, that being

a 5l. court. But the average of the two is

under 11.1 1s. 10d.; and for sums of this average

amount were 2495 persons—in a single year–

within the county of Middlesex and a very few

parishes in Surrey—subjected to the disgrace, the

suffering, and the moral contagion of a prison,

their families being for the most part thrown

upon the parishes for support. In all these cases

also, it is to be observed, the evils inflicted upon

the defendants were not compensated by any

advantage to the plaintiffs. The latter losing

not only their debts, but among them 1340l.

costs. Surely such specimens of the love of

litigation and revenge should make the advocates

of petty law pause. .

U 4.
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which are inherent in their principle, will

under the new system not only be in

evitable but progressive. The Local Courts

of Wales were kept up to a certain point

of respectability, by their connection with

the English Courts; but when the system

of local jurisdiction is universal throughout

England and Wales, what will be the con

sequence? The general degradation of

that class of persons from whom the local

judges must be chosen. Can any one be

lieve that the English bar will continue

to maintain its present high character 2

Can any one expect that the advocates

in a miserable provincial court will rival

the men who now defend the rights of

their fellow subjects in Westminster Hall?

Surely not. The bar will be composed of

men inferior to the present race of advo

. cates, in talent, in learning, and in high

principle. The degradation of the bar

must ensure the degradation of the bench.

The first set of judges being taken from

the bar, as it exists now, will be such as

the courts will never possess again. The

second set will be inferior to the first, the

third to the second, and so on.

“It is when men of rank, and station, and

learning, and ability, will no longer enrol them.

selves as members of the profession, when the

practice and the practitioners become such as

no gentleman or man of honour or education

will have any thing to do with, when the present

generation of barristers has passed away, and

those immediately preceding the general erection

pf the local tribunals; then it will be that “feel

ings and prejudices” will begin to have weight;

then it will be that fraud, and chicane, and bri

bery, and corruption, will begin to have place;

then it will be, that the enactment which is to

bring home justice to every man’s door will be

found to be one of the greatest scourges, one of

the most fertile sources of tyranny and oppres
sion that the wit of man could devise.”

The Supreme Courts, being reduced to

mere courts of appeal, will partake of the

universal degeneracy; and the purity and

majesty of English law will silently but

rapidly disappear. These baneful conse

quences depend indeed upon the supposi

tion that the people will have sufficient

confidence in these courts, to carry their

causes to them. This, however, they will

not do, unless compelled. The courts will

consequently produce nothing but Expense

— and patronage.

With regard to expense, Mr. Raines

gives some calculations, very important

and convincing, but into which our space

will not allow us to enter. We do con

ceive, however, that in the present circum

stances of the country 150,000l. or 200,000l.

a year is too much to spend in playing at
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courts of justice. Mr. R. suggests that a

much smaller sum would ensure a more

expeditious decision of causes in a far more

satisfactory manner.

“Suppose it to be necessary that cases should

be determined more expeditiously than hereto

fore, but there still remained as great a necessity

for them to be determined fairly and well, to the

satisfaction of the parties, and the community

at large—might not this be better effected by

adding two more judges to each of the supreme

courts, who might take their turns upon the

bench in term time with the five who now sit

there, and their turns with them in going the

circuits during those two vacations in which the

assizes have not hitherto been held P. By such

a plan you would preserve the same security for

the purity, integrity, and learning of our judges,

which we now possess, the same rank and supe

riority at the bar, and the same respectability

and trustworthiness by which the members of

the other branch of the profession are generally

distinguished; the judges would still continue

personally unknown to those on whose cases

they have to decide, and in their decisions they

would still be guided by strict impartiality; the

same law would still continue to be dispensed in

Cornwall and in Northumberland, in Pembroke

shire and in Norfolk, instead of different rules

and different maxims establishing themselves in

every different district, according to the opinion

or the ignorance of the judge presiding over it.”

The Local Judge may try causes with

out a jury. He may also try them in

private. These are two very extraordinary

provisions. But after the cause has been

tried and decided — with or without a jury

— in public or in private, as it may hap

pen, if either party is dissatisfied — and

with such a court and such modes of trial,

it is almost certain that one of them will

be dissatisfied— the matter may be car

ried by motion before a judge sitting at

Nisi Prius at the next assize ; and after

this, either party may bring it before one

of the courts of Westminster Hall. Mr. R.

asks:—

“What will be the inevitable consequence of

this? Why, that almost every case will at last

come there. The dissatisfied suitor will always

appeal if he can afford it; the rich suitor, whose

object is oppression, will always appeal; those

who have not confidence in the judge in ordi

nary (and appeals will promote this) will

always appeal; and the only persons who will

not, will be the poor suitors, because they can

not appeal.”

Such are the consequences of the liberty

of appeal, while to preclude appeal from

such courts, would be to perpetuate in

justice. -

The expedition of the new system is

thus illustrated : —

“Suppose the Judge's court to be held in

May, at the place where he holds four in the
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year, and an action is commenced with the in

tention of trying the cause at the May court,

but that such new matter is pleaded as renders

it necessary, as directed by the bill", that the

cause should be put down to be heard, not at the

then next sittings,but the sittings following,which

will be in August: this will, in most counties,

carry the cause over the summer assizes. When

the cause comes to be heard in August, suppose

one of the parties appealing to the Judge of

Assize+ ; this carries it to March or April. Sup

pose him afterwards appealing from his decision

to one of the courts at Westminster, it as Easter

Term does not begin till the 15th of April, this

may carry him to the month of May again, just

one year since the time he first commenced.

Suppose an action commenced with the inten

tion of being tried at one of the places at which

the Judge holds sittings twice a year, to be put

off on account of new matter pleaded to the

second sittings, suppose in August; this will

add six months to the necessary delay from Au

gust to the time before it will be determined at

Westminster, making one year and four months.

Take one commenced at one of the places to

which the Judge goes only once a year, and let

the second sittings be in the same month, and

the time of delay may be one year and ten

months.”

The cheapness and convenience of the

local courts is also curiously exempli

fied:—

“The Lord Chancellor says, “the witnesses, al

most of necessity, are brought from the same

part of the county with the suitor;” but the

bill directs that the defendant’s residence shall

determine the venue): if then it be true, that

the witnesses are brought from the same part

of the county with the suitor, is not laying the

venue at the residence of the defendant unne

cessarily increasing the expense of the plaintiff,

with whom generally is the right?" * * Let us

suppose a manufacturer of woollen cloths, at

Leeds, or of cotton goods, at Manchester, * * *

instead of having to proceed to the assize town

nearest to his own home, he must, perhaps,

travel to the most distant part of the most dis

tant county, with his attorney and witnesses too,

because his debtor chooses to withhold his just

right; and if he should have several actions, he

mayhave to make the whole circuit of the county.

But this is not all the inconvenience and ex

pense: suppose one trial over; the next is in a

different part of the county, and the court will

not be held there till the beginning of the fol

lowing month, the suitor, and his attorney, and

his witnesses must all go home again, however

distant their residence, it cannot be obviated,

and they must again set out on their travels, in

time for the Judge in ordinary’s next court. It

is clear too, that the attorney must have an agent

in every district where there is an action, and

this will add more to the expense, than that oc

casioned, at present, by passing the business

through the hands of the agent in London.

+ Sect.41. j. Sect. 47.

§ Sect. 15. - -
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By way of bringing “justice home to

every man's door”— -

“The bill directs, that where the parties,

having first gone to the Judge in ordinary in his

court of reconcilement, afterwards proceed by

action, that the statements by the parties being

reduced to writing by the registrar, a certificate

of the substance thereof shall be made, and the

matter of the suit carried before a judge in or

dinary of some adjoining county.” "

The Welsh system is universally ad

mitted to have been bad; but is to be

revived and extended under another name.

The Scotch practice of trying without a

jury is to be brought into England, and

the English practice of trying by a jury

carried into Scotland. A new species of

reciprocity. -

“Much has been said in favour of the Scotch

system; but it appears extremely inconsistent to

me for the legislature to endeavour to establish

it in England for the purpose of superseding our

own juridical system, when at the same time it

is endeavouring to substitute ours in Scotland

for the purpose of superseding the Scotch:

either ours may be bad, or theirs may be bad, or

both may be bad; but it is scarcely less anoma

lous to send ours there, and bring theirs here,

than to abolish the office of Judge of Great

Session in Wales, and to establish the office of

Judge in Ordinary, liable to precisely the same

objections as those for which it abolished the

former.”

The origin of the bill is remarkable. We

owe it to the small amount of the verdicts

at the Lancaster Spring Assizes in 1826.

Mr. Raines says,—

“I contend the fact has nothing to do with the

question; and this, I think, cannot be better

proved than by giving the Chancellor’s own rea

son for asking the prothonotary to make out the

list; he says, “observing, upon one occasion, at

the assizes in the county palatine of Lancaster,

that the verdicts were generally UNusually

Low, I asked the prothonotary to make me

out a list of the verdicts and the amount of

them.’ Need more be said on this point? The

Chancellor himself has furnished us with his

opinion of it as an average; and when that, to

gether with the statement following of verdicts

at York, is added to his reason for obtaining the

list, I think its value in the argument for the bill

will be easily estimated. He says of it, “This is,

perhaps, an extreme case, for in the whole course

of my– unfortunately not very short—pro

fessional career, I have never heard of one simi

lar to it, and possibly – nay, I dare say it is so—

my noble and learned friend (Lord Tenterden),

notwithstanding his extensive experience, will

be unable to supply a parallel to it.”—I have

myself obtained a list of verdicts, in cases tried

at York, at the summer assizes, of 1829, the

latest I could get, and it presents a very different

result, to that produced by the Lord Chancellor.

* Sect. 67. 68.

* Sect, 101.
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At those assizes there were 179 cases entered for

trial; of these 36 were withdrawn; 8 were

made remanets; 2 were indictments; in 22 there

were either nonsuits or verdicts for the defend

ants; in a nominal verdicts were taken, being in

debt; 8 others were ejectments; 2 were referred

to arbitration, the awards in which I have not

been able to obtain, and in the remaining 93

there were verdicts for the plaintiffs.

“The total of these 93 verdicts amounted to

the sum of 11,007l. 14s., making an average of

118l., and a fraction for each verdict. This, I

think, is strong confirmation of the Chancel

lor's opinion, that his was “an extreme case,'

and that the generality of the verdicts of causes

tried at the assizes are not so low as is gene

rally supposed.” - -

Mr. Raines does not omit to notice the

improvements effected and proposed in the

courts at Westminster, which will take

away all pretence of necessity for the

establishment of inferior courts; and he

pays a deserved tribute to the general

excellence of the system under which

justice has hitherto been administered in

this country, which system it is the object

of the proposed measure to subvert.

“The venerable antiquity of our courts of

common law and equity, and the universal ap

probation which their decisions in all ages have

received, afford sufficient proof that there are

some principles of real and intrinsic worth in

their establishment, which render it at least

doubtful if their jurisdiction can be materially

impaired, without involving consequences of the

utmost importance to the community. The wise

institutions of our forefathers have been gradu

ally changing and adapting themselves to the

varying condition and necessities of the people;

but the system yet retains the great leading

features of their plan for the due administration

of justice. It may be admitted that many errors

and disadvantages have been engrafted upon it,

and that there is now much which is capable of

improvement; but the question is whether that

improvement may not be more safely effected

by simplifying the details, and removing the

defects of the existing system, than by rashly

hazarding the experiment which has no support

in the habits, and is contrary to the genius of

the people.”

On the whole this is a valuable pam

phlet: it contains some new points, and

evinces that the farther the discussion

is carried, the more indefensible will the

proposed bill appear.

PLEASANTRIES OF THE LAW

REPORTS.

IN Mr. Matthews's entertainment called “A

Trip to America” he relates that a tall, grave,

thin, old person was constantly following him,

and asking him with great solemnity, “Pray,

Mr. Matthews, what do you think of American

fun?” I dare say that the readers of the Legal

Pleasantries of the Law Reports.

Observer will think that the connection between

fun and the Law Reports is as preposterous, as

between this old gentleman and ſun in America.

I intend, however, to undeceive them on this

point: I am a joker by birth, and look upon

every thing in the world as capable of affording

fun. Life is altogether a joke, and law one of

its subdivisions; and the Law Reports, if rightly

understood, are, in fact, mere supplements to

Joe Miller. I do not care what they are, ancient

or modern, Coke or Vesey, Law or Equity, you

may extract fun from them all. An apothecary

views mankind merely as so many empty medi

cine bottles, which are to be filled as full as they

can hold. Every man's mind is tinged by his

occupation; and my occupation being to make

jokes, it is of no consequence to me whether I

take up Rabelais or the Term Reports. I

shall, therefore, from time to time, produce a

few samples of fun from the Law Reports. The

next, I dare say, will be better than the present,

which are not, by any means, the best of the

sort. However, I have set down a few of them.

The rules as to the legal measure ofabuse which

you may give a person may be first mentioned.

It is actionable to call a counsellor “a daffy

down-dilly,” 1 Rol. Ab. 55., if there be an aver

ment that the words signify an ambidexter; or

to say of an attorney, that “he hath no more,

law than Mr. C.’s bull,” Sid. 327., S.C. 2 Keb.

202,even although Mr. C. actually have no bull;

for if that be the case, as Keeling C.J. observed,

“ the scandal is the greater.” "And it is quite

clear that to say that a lawyer has “no more

law than a goose,” is actionable, Sid. 127.; and

the reporter adds a quaere, Whether it be not

actionable to say a lawyer “ hath no more law

than the man in the moon l’”

So also to say to a man, “You enchanted my

bull,” Sid. 424., or “Thou art a witch,” or that

a person “bewitched my husband to death,”

Cro. Eliz. 312., is clearly actionable. Quaere,

Whether it be not also actionable to say to or

of a young lady, “You enchanted me,” or “She

enchanted me,” or, as the case may be, “She

enchanted my brother, my dog,” &c., or “She’s

a bewitching creature,” or to put the exact

point, “She’s quite betwitched poor Tom.”

On the other hand, you may say if you please

of another, “That he is a great rogue, and de

serves to be hanged as well as G. who was hanged

at Newgate;” because this is a mere expression

of opinion; and perhaps you might think that

G. did not deserve hanging. T. Jones, 157. So

also you may say of any Mr. Smith, that you

know, “Mr. Smith struck his cook on the head

with a cleaver, and cleaved his head; the one

lay on the one side, and the other on the other;”

because it is only to be inferred that thereby the

cook of Mr. Smith died, and this in the reported

case was not averred. Cro. Jac. 181. A fortiori,

you may say, “Mr. Smith threw his wife into

the Thames, and she never came up again;” or

“Mr. Smith cut off Tom’s head, and walked

with it to Worcester;” because this is all infer

ence; and his cook, wife, or Tom, as the case

may be, for all that the Court knows, may be

still alive.

Wills and testaments are a great source of

fun. There is a case in 6 Wesey, p. 194, Townley
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v. Bedwell, in which the Lord Chancellor

(Eldon) held that the trust of real and personal

estate by will, for the purpose of establishing a

Botanical Garden, was void, for a rather singular

reason, as it appears in the report, viz. because

the testator expressed that “he trusted it would

be a public benefit !” The Solicitor-General

(Sir William Grant) and Mr. Romilly compared

it to the case of a gift of a piece of land for the

purpose of erecting monuments of the naval

victories of this country. The Lord Chancellor

said in that case the heir might pull them down,

and in this he might destroy the garden; but

his Lordship thought, upon the expression of the

testator, that he trusted it would be a public

benefit, he might venture to declare it void 1

The reason was, of course, that it was within

the statutes of mortmain. In the case of

Moggridge v. Thackwell, 7 Wes. 38., we are told

of a maiden lady of the name of Ann Cam, who

desires her trustee to dispose of the residue

of the property “in recommending poor clergy

men who have large families and good charac

ters,” and a reference was made to the Master

by Lord Thurlow, to approve of the scheme.

In the case of Isaac v. Gompertz, cited

7 Wes. 61., Lord Thurlow declared an annuity

given for the support and maintenance of the .

Jewish synagogue in Magpie Alley, to be

void,—a highly proper decree. A similar fate

was awarded to a bequest for the dissemination

of Barter’s Call to the Unconverted. 7 Wes. 52.

Swinburne, part 4. sect. 6. art. 2., mentions a

bequest of a legacy to a person, on condition of

his drinking up all the water in the sea; and it

was held, that, as this condition could not be

performed, it was void. The condition to go

to Rome in a day, which Blackstone mentions

in his Commentaries as void, as impossible to be

performed, may soon, perhaps, cease to be so,

and consequently become good, if rail-roads are
j upon the Continent.

In 1 Rol. Ab. 45. it appears that in the

country, when men passed cattle, it is usual to

say, “God bless them ſ” otherwise they are taken

for witches. This reminds me of the salutation

in Bohemia, where, if you meet a peasant, you

pass for a heathen unless you say to him

“Gesegnet sey der Herr l’” or, in case he

salutes you thus, unless you answer, “In ewig

keit, Amen l’’t

I shall soon be able to give a further specimen

of this sort of pleasantry.

JEKYLL JUNIoR.

LIABILITY OF BAIL.

SIR,

In my former communication I endeavoured to

show that Croft v. Johnson, 5 Taunt. 319., did

not warrant the rule for which Mr. Tidd cited

that case as an authority, namely, that bail are

not discharged by the plaintiff’s taking a cog

novit of their principal for the payment of the

debt by instalments, if the latest instalment is

payable within the time in which the plaintiff

* “Blessed be the Lord l’”

+ “In eternity, Amen"
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could have obtained judgment and execution,

had he proceeded regularly in the action; and

that such a rule had no existence under a

judicial sanction, prior to the recent decision in

Roche v. Stevenson. The rule, therefore, being

new, is, it seems, a fair subject of discussion;

and I propose to consider it, with reference to

previous decisions and to recognised principles.

Some persons probably will come prejudiced

to this discussion, by the idea that the question

is one merely of practice, like the questions

whether a declaration ought to be delivered or

filed, or a plea to have the signature of counsel;

and that if once decided, whichever way, it is

best to abide by the decision. Nor is this pre

judice undeserving of attention; for were the

premises assumed true, I should be of the same

opinion. And I will therefore begin by showing

that questions relating to bail are not mere

questions of usage, but involve general prin

ciples; and consequently the law is impaired as

a system of jurisprudence, if an erroneous deci

sion on this subject is persisted in. The cases

to which I shall have occasion to refer, with

this view, will also bear directly on the ultimate

question under consideration.

By the practice of the courts, if a defendant

becomes bankrupt and obtains his certificate

before the bail are fixed, the bail are dis

charged"; because the certificate discharges

the defendant from personal liability to the

plaintiff, and consequently puts an end to the

right which the bail had of keeping, or render

ing the defendant. So, if a defendant succeeds

to a peeraget, or becomes a member of the

House of Commons f, or receives sentence of

transportation for felony $, or is sent out of the

kingdom under the alien act ||, or dies", before

the bail are fixed, the bail are discharged, be

cause the effect of each of those events is, to

deprive the plaintiff either of the right or the

power of keeping the defendant, and the bail of

- that of rendering him. This harmony of deci

sions in cases so different in their circumstances

results from the recognition of the general prin

ciple, that bail, in common with other sureties,

are discharged by any act which alters either

their own rights in relation to their principal,

or those of the plaintiff. The converse of two

of the above cases, namely, that if it is not until

after the bail are fixed that the defendant ob

tains his certificate **, or dies tt, the bail are not

discharged, equally proves the agency of the

* Mannin v. Partridge, 14 East. 598. John

son v. Lindsay, 1 Barn. & Cres. 247. Harmer

v. Hagger, 1 Barm. & Ald. 332.

t Trinder v. Shirley, 1 Doug. 45.

i Langridge v. Flood, 1 Tidd's Practice, 152.

§ Wood v. Mitchell, 6 Term R. 247. Sharp

v. Sheriff, 7 Term R. 226. , Daniel v. Thomson,

15 East, 76. See also Robertson v. Paterson,

7 East, 403.

|Merrick v. Waucher, 6 Term R. 50. Postell

v. Williams, 7 Term. R. 517.

T Chandler v. Roberts, 1 Doug. 58.

* Cockerill v. Ouston, 1 Burr. 346. Woolly
v. Cobbe, id. 245. - -

tf Rawlinson v. Gunston, 6 Term R. 284.
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general principle stated; for, after the bail are

fixed, an event which merely exempts their

principal from a liability to be rendered does

not affect them; as, upon being thus fixed, they

ceased to have the right to render him.

In like manner, if the plaintiff proves under a

commission against the defendant before his

bail are fixed, they are discharged", because

proving under the commission is an election to

resort to the defendant’s estate, in lieu of pro

ceeding against him personally; after which the

plaintiff could not take him on a ca, sa, nor,

consequently, call on his bail to render him or

keep him. In this, as in the other cases referred

to, still the same principle prevails, that if the

laintiff loses his right to charge the defendant

in custody, theº: right of the bail,

which is derivative from that of the plaintiff,

ceases; and the consequence of the termination

of any of their rights is, the termination of their

obligation also, or, in other words, their

discharge.

Passing by other cases to the same effect, I

will now proceed to state the principle which I

conceive immediately bears on the rule and

decision under consideration. If the plaintiff

gives the defendant time, the bail are dis

chargedt, as common sureties are when time is

given by the creditor to their principal. This

ground of their discharge was stated by Gibbs

Čh.J.; in the following manner:—“The doc
trine was first introduced in courts of equity,

that if the creditor gives time to the original

debtor, the surety is discharged. It was founded

on this principle, that every surety has a right to

come into a court of equity, and require to be

permitted to sue in the name of the original

debtor. If the creditor gives time to the ori

ginal debtor, he thereby prevents, the surety

from using his name with effect. The courts of

law have held, with respect to bail, that the

bail are entitled to surrender the principal at

any time, whenever the plaintiff himself would

not be precluded from taking or proceeding

against him. If the creditor gives time to the

principal, the creditor cannot during that time

take or proceed against him: neither during

the same period can the bail, who are therefore

discharged.” Here, then, is a distinct recogni:

tion of the analogy existing between bail and

other sureties, as well as of the principle, with

an application of it to the case of bail, that any

alteration in the rights of the creditor towards

his debtor, induces a correspondent alteration

in those of the surety; and that the alteration

of the rights of the surety discharges him, unless

he consented to it. The application of this

principle to the case of Roche v. Stevenson I

shall propose to elucidate in some future
Number.

-1. Inner Temple Lane. W.T.

* Linging v. Comyn, 2 Taunt. 246.

+ Willison v. Whitaker, 7Taunt. 53. Thack

ray v, Turnor, 1 J. B. Moore, 457.

it Melvill v. Glendinning, 7 Taunt. 126.

Terms and Returns of Writs.– Administration of Justice Acts,

TERMS AND RETURNS OF WRITS.

IN a note to the above it is stated, p. 172.

“The prolongation of Easter Term (under

1.W. 4. c. 70.), in case any of the days between

the Thursday before and the Wednesday after

Easter-day should have fallen during the term,

is repealed.”—I W. 4. c. 3.

By 1 W. 4. c. 3. s. 1. so much of s. 6. of 1 W. 4.

c. 70, as relates to the essoign and general return

days of the term is repealed, and s. 3. of 1 W. 4.

c. 3, enacts, that, in the event of any of the above

days falling in Easter term, such days are to be

deemed part of the term, although there are to

be no sittings in banc on those days. This section

is totally silent as to the latter part of s. 6. of

1 W. 4. c. 70., which directs, in the above event,

that Easter term shall be prolonged, and the

commencement of Trinity term postponed, and

its continuance prolonged. The only varia

tion in the two acts is, that the latter directs

“that such intervening days are to be deemed

part of the term *;”, how then can it be said,

that the arrangement as to the prolongation of

the term is repealed? It certainly would appear,

that the prolongation of Easter term, and the

postponing the commencement of Trinity term,

in the above event, will take place as stated in

the latter part of s. 6. of 1 W. 4. c. 70., that part

of the section remaining unrepealed by the

amended act.

Temple, Jan. 20. 1831. T.

ADMINISTRATION OF JUSTICE ACTS.

S To the Editor of the Legal Observer.

IR,

It has, I believe, hitherto been universally the

rule of Parliament, as well as an admitted prin

ciple of common sense, that an Act of Parliament

amending or repealing a former act, should bear

a title, and be arranged and placed in the Statute

Book, as of a Chapter or Caput, subsequent to

the act so amended or repealed.

Had the Legislature this simple rule in view,

when it declared that the act of 1 W. 4. c. 5.

should amend the Act of 1 W. 4. c. 70.?

I am, Sir,

Your obedient servant,

City, Jan. 18. 1851. G. R. F.

The Act “For the better Administration of

Justice” having passed in the last session, which

commenced in the reign of the late king, ought

to be entitled 11 G. 4. & 1 W. 4. c. 70. The ob

jection of our Correspondent would then be re

moved.— ED.

* As the intervening days (beginning on Good

Friday and ending with Easter Tuesday) are to

be deemed part of the Term, and as the Term is

limited to a certain number of days, it must surely

follow that the contingent prolongation is at an

end.—Ed.



Parliamentary Notices.–Motions in Chancery.

PARLIAMENTARY NOTICES OF IM

PROVEMENTS IN THE LAW, &c.

Load TENTERDEN’s BILLS.

THE Arbitration Bill is appointed to be read a

second time in the House ofCommons on Tues

day the 15th February.

The Interpleader Bill, the Witnesses' Eramin

ation Bill, and the Prohibition and Mandamus

Bill, will be taken into consideration in commit

tee on Monday the 21st February.

GENERAL REGISTRY AND

PROPERTY.

Mr. Campbell's Register for Deeds Bill is to

be read a second time on Tuesday the 1st March.

He has also given notices of motion for leave

to bring in the following Bills, but no particular

day has been fixed:— -

1. To Amend the Law respecting Inheritance

and Dower, and to allow Parents to succeed as

Heirs to their Children; and collateral Relations

to succeed as Heirs to each other, though of the

Half-blood. -

2. To Amend the Law respecting Dower and

Curtesy.

3. #. abolish Fines and Recoveries, and to

substitute other Assurances in lieu thereof.

4. To Amend the ſaw regarding Prescription

and Limitation of Actions respecting Real Pro

perty. -

REFORM IN CHANCERY AND EXCHEQUER.

LAWS OF REAL

The motions of Mr. Spence are as follow:—

1. On Thursday 24th February, for a Select

Committee to enquire into the several Sums of

Money appearing, by the Returns presented to

the House in the last Session, to be received in

the Offices of the Masters of the High Court of

Chancery for the Business transacted there;

and to ascertain when and by what Authority the

Payment of such Sums of Money, and each of

them, was established.

2. After the Easter recess, to resolve as fol

lows:—

That the Records be kept in one place.

That the Practice be simplified, and reduced

to a certain System.

The Form and Mode of Process altered.

To facilitate the taking Answers, Pleas, and

Affidavits.

For the more effectual taking of Evidence.

To reduce the Expense and Delay of Decrees.

To regulate Proceedings before the Master.

That Officers be appointed to take Accounts.

That the Public Office be abolished.

The Masters, in certain Cases, to sit in public,

and to determine Interlocutory Matters.

To abolish Hourly Warrants, Copy Money,

unnecessary Recitals in Reports, and to diminish

Expense and increase Despatch.

That Officers be appointed to take Accounts,

Answers, Evidence, &c. in each County.

That a Broker be appointed.

The Equity Jurisdiction of Erchequer to be

abolished.

The Chief Baron to be a Judge in Chancery.

That the Practiceof both Courts be assimilated.

That a Court of Appeal in Chancery be con

stituted.
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INNS or court.T.

Mr. Harvey has given notice of motion for

an address to his Majesty, to direct the Com

missioners appointed to examine into the state

of the law, to enquire forthwith into the powers

exercised by the four Inns of Court, to admit

or reject persons who claim to become members

of such inns, or, being members, claim to be

called to the bar.

PAROCHIAI. REGISTRIES,

Mr. Wilks has given notice for a Select Com

mittee, to consider the laws and state of the

baptismal and other parochial registries in Eng
land and Wales.

CODE OF LAW.

Mr. O’Connell intends to move for an address

to his Majesty, that he may cause measures to

be taken to lay before the House a draft or

drafts of an all-comprehensive code of law and

procedure, either in the entire or in separate

parts.

IRISH BAR.— EXAMINATION OF WITNESSES.

Mr. O'Connell has given notice of a motion,

that the practice of examining witnesses out of

court by crown counsel in Ireland, is one de

rogatory to the dignity of the Irish bar, and

which may prove highly detrimental to the due

administration of justice, and ought to be dis
continued.

PRIVATE BILLS.

The last day for receiving Petitions will be

Friday, the 25th February.

Private Bills must be read the first time, on

Monday, 21st March. º

The Reports of private Bills are to be made

by the 9th May.

--
---

MOTIONS IN CHANCERY:

[FROM A CORRESPONDENT.]

THERE has been much discussion during

the last week among the counsel in the

Court of Chancery, respecting the present

practice of the King's counsel and the

senior barristers behind the bar, having the

privilege of making all their motions before

the junior barristers can make any. Dif.

ferent modes have been proposed for re

medying the alleged grievance, and that

which seems the most popular is, that no

counsel shall be permitted to make more

than two motions consecutively. This will

alleviate but not cure the evil; for many

junior barristers must wait a long time in

deed before it comes to their turn to move.

The only effectual and complete cure for it

is, that before a notice of motion is served,

it shall be entered in a list at the register's

office, and each motion be called on for

hearing according to its entry; and if a

z
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counsel is not present in support of it when

it is calledon, orhe should choosetopostpone

it by reason of the absence of counsel who

may be instructed to oppose it, then that

it should be put at the bottom of the list,

and called on in its turn a second time;

and if counsel should not then appear in

support of it, that it should be struck out

of the list. By this arrangement, a suitor

would be sure of being heard in his turn,

without being obliged to deliver a brief to

a King's counsel, in order to obtain an

early hearing.

The present mode of entering petitions

in causes, bankruptcy and lunacy in lists,

and hearing them according to their order

therein, shows that the proposed plan is

practicable; but there seems great reason

to fear that the King's counsel and senior

barristers will not consent to give up their

present right of pre-audience. . . Lord El

don attempted something of this kind

an order dated the 7th July, 1824, but the

“Sons of Zeruiah’’ were too strong for

him, and the plan was pursued so far only

as respected motions of which notices had

then been given, and did not extend to

future motions. -

As far as regards solicitors, nothing can

be more inconvenient than the present

practice; for it is impossible for them to

form the most distant conjecture when a

motion will come on to be heard; and the

consequence is, that they must be in con

stant attendance in court from day to day,

and are not able to be absent for a moment,

lest their particular motion should come on

while they are out of court. The plan of

allowing each counsel to make two motions

a piece does not appear to place solicitors

in any better situation, for they have no

perfect knowledge of the relative seniority

of counsel (at least of those behind the

bar); and if they did know this, they could

not always be certain that their motion

would be one of the two which their re

spective counsel would make; whereas if

a list were made, there would be a much

nearer approach to certainty both for sui

tors, counsel, and solicitors.

SUPERIOR COURTS.

DEVISE-VENDOR AND PURCHASER- COSTS.

A bill was filed by residuary legatees against

the executors and trustees of a will, praying an

account of the personal estate received, and

that the residue might be ascertained. William

Waight, deceased, had (amongst other things)

bequeathed the residue of his personal estate to

the plaintiffs and to some of the defendants, and

Recent Decisions in the Superior Courts.

by a codicil had devised two copyhold estates

to another defendant, Robert Waight, upon

condition that he should, within six months

after his disease, pay to his executors the sum

of 400l., to be divided with the rest of his pro

perty; and that another estate should be sold

after his decease, as soon as conveniently might

be, the refusal of it, at a fair valuation to be

made by two indifferent persons, being first

given to the said Robert Waight. It further

appeared, that the testator had in his lifetime

contracted for the purchase of an estate, the

title of which he had accepted. The cause now

came on, and was twice argued, on the 26th and

28th Jan., on further direction, and the follow

ing points arose:— 1st, The Master having re

ported that one of the copyhold estates devised to

the defendant, Robert Waight, was bound by the

marriage settlement of the father of the testator,

the question was, whether the defendant, Robert

Waight, was bound to pay the whole of the

400l., or only a proportional part thereof. 2dly,

The Master having reported that the estate

which the testator had directed to be valued,

had been valued by two valuers, the one ap

pointed by the executor and defendant, Barnes,

and the other by the defendant, Robert Waight,

the question was, whether the residuary legatees

were bound by this valuation, to which they

were not parties. 3dly, Whether the defendant,

Robert Waight, having been in possession of

the estate, was to pay a rent, to be ascertained

by the Master, or interest after the rate of 4!.

per cent. , 4thly, The defendant, Robert Waight,

being entitled as the heir of the testator to the

estate which he had contracted to purchase,

and to have the purchase money paid out of the

personal estate, the question was, whether he

was also entitled to have the expense of the

conveyance thereof paid out of the said personal

estate, or whether he must pay it. 5thly, The

defendant, Robert Waight, having taken a se

parate report as to the acceptance of the title

by the testator, the question was, whether he

should pay the costs of that report, or whether

the costs should come out of the general fund.

The Master of the Rolls, in the course of the

argument, gave his opinion to the following

effect:-As to the first point, he thought that

the defendant, R. Waight, was bound to pay

the whole 400l., as it appeared that the testa

tor's bounty to the residuary legatees amounted

to that sum; and it could not be inferred from

the codicil, that it was not his intention that

they should not have it at all events.

As to the second point, he thought the words

of the codicil gave the executors a power of

sale, and also the power of making a valuation,

and that the residuary legatees were bound by

the valuation already made. As to the third point,

he thought that R. Waight should pay interest at

4l. per cent. on the sum at which the estate had

been valued. As to the fourth point, he thought

that the expenses of the conveyance should fall

on the heir, and not on the personal estate of the

testator. As to the fifth point, he thought that

the bare expense of the separate report, but not

of the enquiry, should be paid by the defendant,

RobertW."Waight and others v. Barnes

and others, H. T. 1831. M. R.
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LAND-TAX.- LEASE.

Lord Tenterden C. J. delivered judgment in

the case of Doe d. Bishop of Rochester v.

Bridges. In the year 1794, the then Bishop of

Rochester granted one of the family of the Earl

of Romney a lease for lives of lands belonging

to the see. That lease was surrendered in the

year 1811 by deed under seal, and in lieu of it

a lease of a similar description for other lives

was granted. The new lease made no men

tion of the land-tax redeemed; nor was there

any reservation of additional rent in respect

of land-tax reserved, pursuant to the land-tax

act of the 52 G. 3., which enacts, that when

bishops sell a portion of the church lands

for the redemption of the land-tax, the exist

ing lessees shall pay an additional rent equi

valent to the amount, and that in all future

leases the additional payment in respect of land

tax redeemed shall be expressly reserved to the

bishop. The additional rent was, in fact, paid by

the lessee up to the year 1827, when the present

bishop succeeded to the see. The defendant then

had notice that the bishop would exercise his

right of avoiding the lease, as not having been

granted in conformity with the provisions of the

act of parliament. The present action of eject

ment was afterwards brought; and the questions

for the opinion of the Court upon the special

case, after a trial at the assizes, were-first,

whether the lease of 1811 was a valid lease; and

if not, then, secondly, whether the lease of 1794

was revived. If the second lease was valid, or if

the first lease was revived on the avoidance of

the second, in either of these cases, the verdict

was to be entered for the defendant; but if not,

then the lessor of the plaintiff was to recover.

The opinion of the Court, an opinion which

Lord Tenterden said their Lordships had formed

with some reluctance,—was, that theverdict must

be entered for the lessor of the plaintiff. His

Lordship,advertingtothe act of parliament above

alluded to, said that that act had expressly di

rected, that in all future leases the additional

rent payable in respect of land-tax should be re

served in terms. It would, perhaps, have been

better if the legislature had directed generally

that the additional rent should be paid by the

lessees, whether reserved in the lease or not;

but that was not the mode adopted, and the

Court were, bound to deal with the act of par

liament as they found it. Their Lordships were

of opinion, then, that although the lease of 1811

was good as against the incumbent who made it,

it was avoidable by his successor. It was true

the additional rent had been paid, though not

reserved; and it was probable that the lessee

would have continued to pay it to the subsequent

incumbents, but the payment and acceptance

would have been a mere voluntary transaction,

and the bishop had a right to avoid the

lease if he thought proper. The next question

was, whether the lease of 1794 was revived; and

the Court were of opinion that it was not. The

surrender, which was by deed under seal, was a

complete and unconditional surrender of the old

lease; and the new lease was made in terms ex

actly conformable with those of the surrender

Doe d. Bishop of Rochester v. Bridges, K. B.

H. T. 1831.
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ARReST OF A CLERGYMAN,

Peake Serjt. obtained a rule, calling on the

plaintiff and his attorney to show cause why the

bail-bond should not be given up to be cancelled,

and all subsequent proceedings set aside for irre

gularity, with costs, on the ground that the de

fendant, who is a clergyman, had been arrested

on Christmas-day, in Baker-street Chapel, Port

man-square, just as he was about to celebrate

divine service, contrary to the provisions of the

9 G. 4. c. 31. s. 23., which makes it a misde

meanor to arrest a clergyman while in the act of

celebrating divine service in any church or cha

pel, or while going to perform or returning

from performing the same.

Wilde Serjt. showed cause. He read the

affidavit of his client's attorney, which stated,

that the defendant having kept out of the way

for some time to avoid arrest, he directed the

sheriff's officer, on the 20th of December, to ar

rest him going to or returning from the chapel

in question, but did not tell him to do so on

Christmas-day; but he admitted that he had sent

for the officer on Christmas-eve, for the purpose

of instructing him to arrest the defendant on his

way to or from the chapel on the following

morning, but the officer did not come to him

until after the arrest had actually taken place.

Neither the plaintiff nor his attorney was an

swerable for the conduct of the officer in making

this arrest in the chapel; and that, although the

[. might be set aside, yet they ought not to

e visited with the costs. }. fact, it was against

the sheriff, if at all, the application ought to have

been made. -

Peake Serjt. insisted that, on the attorney's

own showing, he ought to be held answerable for

this most indecent proceeding; because he ad

mitted that he had given instructions to the

officer on the 20th to arrest the defendant when

he went to the chapel, and he did not pretend

to say he had made any exception in favour of

Christmas-day; and besides, the attorney further

admitted, that if the officer had called on him on

the 24th, he would have directed him to arrest

the defendant either going to or returning from

the chapel on Christmas-day.

The Court were of opinion that the process

ought to be set aside; but as it was not clearly

shown that the arrest in the chapel on Christmas

day had taken place by the attorney’s directions,

three of their Lordships thought (Park J. dif

fering from the rest of the Court on the question

of costs) that the rule ought to be made absolute

without costs.-Goddard v. Harris, Court of C.P.

BUSINESS OF THE COURT OF EXCHEQUER.

The Lord Chief Baron informed the Bar that

the subject of justifying bail at chambers had been

duly considered by the Judges; and they were

of opinion, that after the present term bail must

be justified in Court, and could not be justified at

chambers. His Lordship also desired the clerk

of the Court to read the following order:—

“It is ordered, that from and after the present

term, the sitting day at Nisi Prius at Guildhall,

in and for the city of London, shall be the 2d day

after every term; and that such sitting shall be

adjourned until such day as the Court shall then
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direct. And further, that on every notice of

trial hereafter to be given for the sittings after

any term to be holden at the Guildhall, it shall

be specified whether the case is intended to be

tried on the first day of such sittings, or at the

adjournment day; and that in every case in

which such notice shall specify that the cause is

to be tried at the adjournment day, it shall be

sufficient to give such notice eight days before

the first day of the sittings after term, if the de

fendant shall reside above forty miles from the

city of London; and four days before the first

day, if the defendant shall reside within that

distance.”—Ercheq. H. T. 1831.

MINOR CORRESPONDENCE.

B.A. informs A. B." that a defendant who

is ill in the country must pay a Baron of the

Exchequer or a Master in Chancery sundry

guineas for attending to take his answer to a

bill filed in the Court of Exchequer or Chan

cery, unless the defendant’s abode be fifteen

miles from London as respects the Exchequer

suit, and 20 miles as respects the chancery suit;

in either of which cases the answer may be

sworn before any two men of the lowest degree.

The case put by E. G. of an injunction on an

attachment for contempt, because an office copy

of the bill could not be obtained by reason of

the Christmas holidays, shows that there ought

not to be any holidays at the Six Clerk’s Office,

except those which are kept by the Government

offices.

L. M.'s supposed case of the necessity of a

private seal for a commission of bankrupt, and

a journey into Westmorland at the end of the

month of December, if it existed in reality,

would be a case of great hardship; and to pre

vent its occurrence, the Great Seal, during the

Chancellor’s absence from town, might be de

posited with the Master of the Rolls or Vice

Chancellor; and in case of their absence, with a

Master in Chancery (one of whom is required

by his attendance at the public office to be

... in town); for which course there are the

following precedents to be found in “The His

tory of the Chancery, relating to the Judicial

Power of that Court and the Rights of the Mas

ters:”–

“11 E. 1. My Lord of Bath, Chancellor of

England, was, by the advice of the king's

council, deputed to go over the sea with my

Lord of Gloucester and others of the king's

councellors; at that time, therefore, for the

weal of the king and his realms, and that the

execution of the king's laws should not be

letted for his absence, a privy seal was ordered

to be made out to deliver the king's Great Seal

unto the Clerk of the Rolls, charging him to

occupy it in the execution of all things of right

and course of conscience until the returning of

the said Chancellor. —In the 6th of E. 3. the

Chancellor Bourcher appointed the Masters of

the Chancery to attend the sealing of writs and

• See “Minor Correspondence” in No. XII.

Minor Correspondence.

patents. –Circa 15 E. 3. Bourcher Chancellor

went to the king at Norwich, and left the seal

with one of his clerks, under the seal of two

Masters of the Chancery, who in his absence

sealed with it at the lodging of one of the

Masters first, and after at Westminster. —

Waller Custos Rotulor. had the seal until the

Chancellor went to York. — 49 E. 3. Thorpe

Chancellor left the seal with four Masters. —

Burstall Custos Rotulor. Ravensore Clerk of

the Hanaper, and Newenham, were custodes

sigilli in . last year of Edw. III. — Waltham

Custos Rotulor. together with the said Raven

sore and Newenham, were custodes sigilli, when

Michael de la Pool, Earl of Suffolk, temp. R. 2.

went to France on the business of the state.

The Chancellor staid not long abroad, and on

his return took a journey to Hull, and Waltham

was solely entrusted with the seal; — and in

the 16th of the same reign, Burstall and Ra

vensore were made keepers ad sigilland” quod est

de cursu Cancellar' et quod pertinet a communem

legem.”

These are stated to be “a few instances out

of many that might be put to show how the

Master of the Rolls and the Masters in Chan

cery were from time to time equally employed

and honoured with the keeping of the seal;” to

which may be added, that they are well worthy

of imitation at this day, as calculated to facilitate

and expedite justice, and avoid great and unne

cessary expense. -

But the best way of avoiding the expense of

both private seals and journeys into the country

to obtain them, and at the same time of faci

litating and expediting the issuing of commis

sions, would be to pass an act of parliament

substituting for the Great Seal a seal to be used

for commissions of bankrupt, to be kept by the

secretary of bankrupts as an open and public

seal, and affixed on production of the Chan

cellor's fiat, and which, in cases of emergency,

the Master of the Rolls and Vice Chancellor

should have the power of granting at all times,

or at least during the Chancellor’s absence.

There are some cases which will not admit of

the delay of sending into Westmorland, or

even a much shorter distance; as where a person

who has committed an act of bankruptcy is on

the point of removing his property out of the
kingdom, or where an extent for a Crown debt

is apprehended.

E. C. P. informs “an Articled Clerk and a

Subscriber to our useful Publication,” that he

may be entered as a Student of an Inn of

Court, although he is articled to a solicitor;

and he may thus, whilst acquiring useful know

ledge in a solicitor's office, save time in attaining

his object of being called to the bar; but as no

one can be called who has not ceased to practise

as a solicitor for two years, we presume the

clerk must disengage himself of his articles an

equal length of time.

S. P. suggests that there should be a Court

of Appeal in matters of practice; otherwise the

practice of the Court of King’s Bench, grounded

on well-considered decisions of the whole Court,

will be overturned by the decisions of a single

Judge.
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“Quod magis ad Nos

Pertinet, et mescire malum est, agitamus.”

ON THE PROPOSED CHANGE IN

THE ADMINISTRATION OF THE

BANKRUPT LAWS.

PUBLIC attention is now anxiously fixed on

the change about to be effected in the ad

ministration of the bankrupt laws. The

present system always appeared to us at

tended with so little benefit, and open to

so many striking objections, that we are

surprised that it has been so long tolerated.

The persons who were appointed Commis

sioners, the mode of appointing them, and

the effects of their appointment, were all

so open to censure,— their faults had been

so frequently pointed out, and so insuffi

ciently defended, that the existence of the

system until the year 1831 appears not

a little remarkable. It is now, however, to

be done away; the day of retribution has

arrived; and the universal feeling seems to

be, that any change must be for the better.

There is hardly a voice raised in the de

fence of the present system: and while

several Commissioners have stepped for

ward to point out the abuses of the present

system, no one of them has been sufficiently

bold to defend or attempt to justify them.

With the exception of one small publica

tion,” which is too insignificant to claim a

* The work to which we allude is entitled “A

Few Hints on the Consideration of the System

of Bankruptcy, as administered by the Commis
sioners.”

This work is ofvery humble pretensions, and is

so confused in style as to be nearly unintelligible.

We extract the best portion of it we can find,

which is only serviceable as showing how little

can be urged in defence of the existing system.

“The advantage of the present system is, –

that more men of character are obtained, with

the advantage of legal knowledge and habits of

business, than could be by any other means;

by going through with the business they ascertain

the objects of the parties; and do, when their

attention is called to the subject by honest in

dependent men, take care that justice is done.

“Three Commissioners are always better
No. XV.
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separate notice, it is somewhat strange that

no writer or pamphleteer has taken up the

than one. The Commissioners are frequently

called upon to determine very difficult matters

of fact and of law — and to act both as judges

and jury. They may be wrong sometimes, but

not so frequently as the Judges sitting at Nisi
Prius.

-

“The Insolvent Court can only be considered

a court to punish a dishonest debtor, and not to

get at his property; and any man of business

must, upon reflection, be convinced that a public

court of justice is not a fit place to administer

a bankrupt’s concern, where secrecy and des

patch are necessary to secure his property, and

divide it amongst the creditors entitled to it.

“A court would lead to considerable more

expense; and, being placed in few hands, would

be more likely to be neglected than when so

many men of character, as Commissioners are

engaged. The great evil is— that the Commis

sioners attempt to get through more business at

a time than it is possible for them to do. The

Chancellor can remedy this.

“What would a public court do with a

merchant’s estate, or any estate where questions

of law, and of fact, are so blended, that long

and patient investigation is necessary to arrive

at any conclusion; and where the bankrupt and

his estate are so mixed up with his creditors

and other persons, that property could not be

got at without an issue upon every case.
“What can be better than an examination of

witnesses before three independent men, who

are able and do decide as well as any three

Judges that can be found. Why do the courts

of law refer to a barrister of the court matters

of this nature, but because they know it would

be useless to attempt it in public; and will any

person say, that an award is equal to a decision
of three Commissioners?

A public court would produce examiners, and

parties who would be compelled to take up a

case in parts, and who therefore could not

pursue a subject as the Commissioners atpresent

do, with a knowledge of the bankrupt and his

concerns, and the parties connected with him.

“It is not an uncommon thing for the solicitor

—the agent or accountant, as he is called—

and the bankrupt— to get up a commission.

First, by the accounty, trying composition
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gauntlet, and espoused the cause of the

present Commissioners; and no one has

ever defended them in Parliament but those

directly interested in their preservation.

There appears but one feeling on the sub

ject; there are therefore no fallacies to over

throw; and the only matter for consider

ation, with the exception of one topic, is,

What is the best mode of effecting the pro

posed change? -

This we shall discuss in the present ar

'ticle: but we are anxious, first, to say a few

words on the only topic which remains to

be discussed relating to the old system; we

mean, the subject of compensation to the

present Commissioners. These gentlemen

are all professional persons; most of them

barristers, some few of them solicitors”;

but all of them have more or less sacrificed

their other professional engagements to at

tend to the duties imposed on them: these

duties they have frequently discharged in

competently, but still they have discharged

them on the whole to the best of their abi

lity: they, of course, cannot be blamed for

accepting their appointments; the persons

who appointed them, the government which

with the creditors; and the deed by which this

is to be effected being the act of bankruptcy.

This commission is then proceeded with by the

solicitor who has prepared the deed; and if the

messenger can be prevailed upon to assist the

parties, by employing this agent to act for him,

matters go on pleasantly enough. Probably a

provisional assignment is procured, and the bu

siness is conducted as before. If the bankrupt

and his party can outvote the other creditors,

the assignees have no power that can controul

them; unless an investigation take place before

the Commissioners, by some determined opposi

tion of the creditors, and the officer who ought

to have charge of the property giving an account

of his conduct.

“Now under such a commission as this, in all

probability the bankrupt has given fraudulent

preferences of his property —— debts have been

proved or attempted to be proved upon fictitious

debts– questions of set-off may have to be dis

posed of— questions of mortgage— of lien —

debts upon bills without consideration, &c. &c.

and numerous other matters. After this the

bankrupt has to pass his last examination, and

give an account of his property, or how he has

disposed of it— which the Commissioners, with

a perfect knowledge of all that has passed before

them, are the only competent persons to decide.

“There are nearly io,000 meetings holden

yearly under the London commissions, which a

public court would find it difficult to dispose of.”f

* The solicitors were all appointed by Lord

Eldon: Lord Lyndhurst always declined to

make any other but a barrister a Commissioner

of Bankrupts.

t See a report of the meeting in the City, on

the subject of the Bankrupt Commissioners, in

the SUPPLEMENT, page 8.

The Proposed Change in the Administration of the Bankrupt Laws.

tolerated the system, can only with justice

be censured. For these reasons, then, it

appears to us, that to deprive them of their

commissionerships, and give them no com

pensation whatsoever for offices which they

accepted on the understanding that they

were to hold them so long as they pleased,—

this, we confess, appears to be a manifest

act of injustice. We can conceive it to be

right to abolish a mere sinecure office and

allow its holder no compensation whatso

ever; but we see no right the legislature

has to induce a man to take the duties of

an active office on the understanding that

he is to hold it for life, and then to turn him

off without any thing in exchange. There

are several rumours afloat as to this subject.

It is said by some, that no compensation

whatever will be given; by others, that

each Commissioner will have a compensa

tion of 200l. a-year allowed him; and there

is a third rumour, that this compensation

will be given to no Commissioner appointed

by Lord Lyndhurst. The first of these we

have already considered. The third we do

not believe for one moment; these last

mentioned Commissioners did not accept

their offices on an understanding different

from their seniors, and we cannot think that

the present Chancellor would propose any

scheme so illiberal towards his predecessor.

The second proposal appears also open to ob

jection. The sum is too large. We have

heard Commissioners frequently declare,

that their offices were hardly worth this

sum. We think that they should be well

satisfied if they obtained one half of this

sum by way of compensation. A more

effectual plan, however, than this may be

proposed. Whatever the substituted sys

tem may be, let the Commissioners be con

sideredineffecting it: their services must be

found to be valuable. Amongst the whole

seventy-five Commissioners, five or six may

be found who will probably make the most

competent judges that can be found; other

necessary officers must be appointed; let the

offer of these situations be first made to the

present Commissioners; if theyaccept them,

the expenses of compensation will be saved;

if they refuse them, there will begreat justice

in withholding it. To such Commissioners

as such offer shall not be made to, moderate

compensation should be awarded.

We shall now consider the projects which

have been proposed to be substituted in the

place of the present system. We are only

aware of two: the first is, to separate the

jurisdiction over bankruptcy entirely from

the Great Seal, and to constitute an inde

pendent court, which shall have cognizance

in all matters relating to this subject, with
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an appeal to the House of Lords; the

other is, to abolish the present lists ofcom

missioners, and to appoint five or six fresh

commissioners, who shall sit constantly du

ring the whole year, and from whom there

shall be an appeal, as at present, to the Lord

Chancellor.

Of these two we greatly prefer the former.

The latter plan appears to us to be open to

many of the objections which are made to

the present system, without its advantages

of detail. It will be almost impossible for five

or six men, sitting in a public court, to wade

through long accounts, or master the proof

of debts item by item. The business will

therefore be probably conducted with less

ability than at present; and the appeals to

the Lord Chancellor will thus be more fre

quent than they are at present. The arrears

of the Court of Chancery by this plan will

be increased, instead of being diminished.

The former plan is to constitute a dis

tinct court, to be called “the High Court

of Bankruptcy.” The judges to be first

selected should be the most eminent of the

present Commissioners; and the place both

in the salary and in the importance of the

office, should be made valuable and conspi

cuous. Three Judges would probably be

sufficient, together with five Masters in

Bankruptcy, to whom all matters of account

and other details which could not be con

sidered conveniently in court, might be re

ferred. There should be but one appeal

from this court which might be to the equity

side of the Exchequer, or to the House of

Lords. This last plan would entirely re

lieve the Court of Chancery from one great

drag upon its utility. It can in fact never

be an effective court until this great source

of delay to its other business be diverted

into other channels.

We have thus taken a hasty view of the

existing state of this important question.

We await the statement of the Lord Chan

cellor on the subject with great anxiety; and

on learning his plan, we shall take the liberty

of discussing it at length.

TO THE LORD CHANCELLOR,

ON HIS PROJECT FOR ESTABLISHING LOCAL COURTS.

LETTER III.”

Objections to the Details of the Measure.

My Lord,

I shall now address myself to the de

tails of your Lordship's measure, and I

hope to be able to compress all my most

important objections to it into the pre

sent letter. It appears to me that, even

* See the two former letters, ante, p. 145 and

177. -

if the principle of the measure were

good, if it were suitable to England and

the present times, that as it now stands

it cannot be carried into practical oper

ation. I am willing to admit that no

better plan can be devised. It may be

true, that however imperfect this mea

sure is, it is less open to objection

than any other that has been, or can be,

proposed; but I am anxious to impress

upon your Lordship that the bill, as it is

now presented to the House of Lords,

cannot effect the objects which you desire.

These objects are simply as follow : —

You allege that the superior courts are at

present so overburdened by business, that

the judges are unable properly to attend

to their duties; that justice is deferred, if

not altogether denied, by the unfrequent

holding of the courts in the provinces of

England; that the system of appeals is

ruinous and perplexing; that some plan

must be devised by which causes may

more easily and speedily be tried; and you

propose a plan for establishing local judi

catures throughout the country, which will,

in your opinion, remedy these evils. If

it does not remedy these evils, it can, of

course, have no merit whatever. If justice

cannot be obtained more speedily by its

means, its inutility will at once be ad

mitted. Permit me them, my Lord, to

examine the details of the bill with this

view; as I hope to show, that even in

these points (which seem in the argument

of the propriety of the measure to have

been assumed), the plan which your Lord

ship proposes will place the suitor in a

worse situation than he stands in at pre

sent. I have already hinted at the incon

gruous and extraordinary duties, which

your Lordship's local judges will have to

perform. (ante, p. 146.) I will now par

ticularise them. Every local judge .

pointed by your Lordship must fulfil the

functions of nine distinct judges, that is to

say, 1. Judge in Ordinary's Court; 2. Judge

in Ordinary's Small Debt Court; 3. Judge

in Ordinary's Legacy Court; 4. Judges in

Ordinary's Arbitration Court; 5. Judge in

Ordinary's Reconcilement Court; 6. Judge

in Court of Oyer and Terminer; 7. Judge

in Court of Quarter Sessions; 8. Judge in

Court of Gaol Delivery; and 9. Judge in

Assize Court sitting to hear Appeals from

himself. - -

Now, my Lord, is not a smile necessarily

provoked by this list of offices? Does not

the absurdity of this part of the plan flash

on every person's mind capable of consider

ing it with attention? Can it be carried

into practice? Imagine for a moment that
- X 2
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the bill has become an act, and is in full

operation throughout the country. Clothe

these ideal judges with flesh and substance,

and then imagine the drollery of these

fifty judges assuming, harlequin-like, nine

different characters in the course of a day.

How are they to be distinguished? How

are they to be addressed ? A suitor must

first ascertain in what character they are

pleased to appear, before he can satisfac

torily apply to them. Indeed, although this

part of the subject can with difficulty be

treated gravely, it appears to me to present

a formidable difficulty to the practical ope

ration of the plan.

If the duties of the judges are unlimited,

so also are their powers. I shall not go

through these in detail. It will be suffi

cient to say, that they have at least all the

powers of the judges of the superior courts

with infinitely less control upon the exer

cise of them. But I shall advert to two

peculiar kinds of authorities that are in

trusted by your Lordship's bill to the

judges whom it will call into existence,

which appear to me of a very dangerous

and extraordinary nature. 1. The power

given to the judges (s. 80.) to send all

doubtful cases to superior courts of law

and equity. 2. The power to the judges

(s. 27.) to recommend the parties to have

their causes tried by him, and not by ajury.

1. We must, my Lord, take men as

they are, and I fear he must think far too

highly of human nature, who supposes

that unlimited power given to public func

tionaries will not be frequently abused.

I will ask your Lordship, then, whether this

power of sending a cause to a superior

court, may not be frequently abused ?

I might put a hundred cases in which this

would be probable; but I have another

question to ask, which may perhaps be

more pertinent. Will not this power de

feat the object of your Lordship's bill?

That object, if it have one, is to remove,

or at least to lighten, the business of the

superior courts, not to throw upon it the

burden of deciding all the most difficult

cases which occur throughout the kingdom.

According to this clause, a judge may force

the parties into the superior courts; though

the object ofyour bill is to relieve them from

the necessity of appealing to them. You

assert, my Lord, that the expense and de

lay of the superior courts is so great, that

people prefer leaving their injuries unre

dressed, rather than apply to them; and as a

remedy for this alleged evil, you bring in

a measure which forces them, whether

they will or not, into those very courts,

with the additional expense and delay of

To the Lord Chancellor, on his Project for establishing Local Courts.

having had their causes first tried by the

inferior court. By your bill, the discretion

is given to the judge, not to the parties:

whenever he sees any difficulty (and how

many will he not see?) he may send the

case either to a court of law or of equity

He may say, “You have chosen to apply

to me for cheap law,- I am unable to

give it; but I'll not let you off; I must

satisfy my mind by taking the opinion of

the superior court: and although you

might never have gone there yourselves,

yet now go you shall for my satisfaction'"

This power will be intrusted to every

local judge to be appointed by your Lord

ship's bill. It is no answer to this to say

that the power will not be so exercised.

It may be thus exercised, and will too, in

all probability; and this is quite sufficient

for my argument that the bill as it stands

at present cannot pass.

2. Then comes the power of dispensing

with a jury. The judge may recommend

the parties to dispense with a jury! We

know what weight a recommendation of

this nature has. We see a similar recom

mendation by a judge, constantly given to

parties to go before an arbitrator, and we

know the effect too well. It generally

forces the parties before an arbitrator, and

often contrary to their better opinion. A

similar effectwould attend this other recom

mendation. The parties would frequently,

if the recommendation came from the

judge, be forced to dispense with a jury.

This bill is, in fact, the first blow aimed at

trial by jury. It is a covert attack upon

this institution, which we are not as yet

prepared to abandon. The measure sanc

tioned by your Lordship will thus intrust

powers the most unusual and extraordi

nary into the hands of these local judges;

powers intrusted to no other judges in the

country; powers which would be danger

ous in the hands of the learned persons

who preside in the superior courts, con

trolled as they are by public opinion, and

guarded in every quarter; but which in the

hands of inferior men in distant parts of the

kingdom, unawed by the press, unfettered

by direct observation, and uninfluenced by

superior abilities, might be employed as a

constant engine of oppression and injustice.

Permit me next, my Lord, to enquire a

little into the other details of the plan.

Notwithstanding that the judges are over

burdened with duties, as has before been

shown, they have the further difficulty

thrown upon them of having to dispose of

their business in three different methods,

according to the amount to which it relates.

Thus, suits of 5l. are to be tried in one
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way, suits of 10t. in another, and suits of

100l. in a third. Then again the judge

has the duties of a little circuit to attend,

(a circuit, by the bye, which no respect

able barrister can follow,) a circuit which

seems to have all the defects, and none of

the advantages of the existing circuits.

And here it will be proper to reiterate an

objection which has been made by all per

sons who have considered the bill. It is

this, that instead of administering justice

“ at every man's own door,” &c. in many

places it will be less frequently administered

than at present. Unless I had read the

bill I confess I could not have believed it;

but the fact is so. In one of the counties

specified (Kent) the number of towns to be

visited by the judge in the course of the

year is nine (ss. 2. & 3.); to one of these

he is to go four times a year, to three of

them twice a year, to the other five, only

once a year, so that these five towns will be

worse off than before the change, as they

had, according to the existing arrangement

of the circuits, at least an administration

of justice twice a year. This, then, is the

happy plan for the supply of frequent and

speedy justice . It is to be a sort of annual,

raised from an inferior soil, and producing a

bad and bitter fruit. If your Lordship's

measure has not expedition in it; if it does

not effect the objects which it is assumed

to effect; if it does not redress the alleged

evils of the delay of the superior courts,

what is its merit P. How can it be defended

for one moment? I may here also allude

to another difficulty in this part of the sub

ject. The bill must assume that both the

parties live in the same place; or the advan

tage of “bringing justice home to every

one's own door” does not apply. Now this

is notoriously not the case. In many cases

the parties live far asunder, and it is ob

viously much more generally convenient

for them to come to some central spot,

than it would be for them to come to one

that was not central. Thus it has been

shown, I think, that the injustice which

will be administered by the bill, will be on

the average less speedy than at present.

Take any portion of the details of the

bill, and it will be seen that they are preg

nant with evil. Thus, by way of expediting

business I suppose, a party in any of the

different courts may have 46 days' delay,

if he chooses, before the cause comes on

for trial (ss. 16, 17 & 18), a longer period

than is now allowed in the courts of com

mon law. The payment of judges and

other officers of the court by fees has con

stantly been declared to be bad in principle

and worse in practice. How, according to
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your Lordship's, measure, are the judges

and officers to be paid P. In a great measure

by these very fees.

1500l to judge, and 500l, to be made up

BY FEES.

400l. to registrar, and 300l. BY FEEs.

100l. to clerk and 100l. BY FEEs.

Judges, registrars, and clerks all paid by

fees all the officers of the court having a

direct interest against the suitor These

persons must not be men but angels, to

resist all these accumulated temptations !

Unfortunately, my Lord, for your own bill,

you have been endeavouring to prove all

your life, and have established, that irre

sponsible power will be abused; that in

particular, local judges are not immaculate;

that they have not answered and cannot

answer; and that to pay judicial officers in

a manner which will make it their interest

to delay rather than to expedite business,

or, in other words, to pay them by fees, is

to poison the very sources of justice. This,

my Lord, you have proved to the convic

tion of all, and your own arguments form

the great obstacle to the passing of your

OWn measure.

In the same manner, my Lord, you have,

in my judgment, retained all that was evil

in the present system of administering

justice, and to have linked it all together.

All that is at once bad and inapplicable to

giving the measure a chance of success

seems collected in your Lordship's bill;

and it appears to be for this reason only

that you retain the cumbrous system of

special pleading in a court where it will be

perfectly useless.

A word now, my Lord, on another most

important part of your Lordship's measure.

There are three appeals contemplated by

the bill, independent of the power before

alluded to, which the judges have to force

the parties to appeal to the courts in

Westminster Hall. 1. An appeal from the

judge in his character of arbitrator, to

himself as judge in ordinary. 2. An ap

peal from a judge in ordinary charging a

jury, to himself without a jury. , 3. An

appeal from him to a judge of nisi prius

at the next assizes, or in some cases to

the courts of Westminster Hall in the first

instance. Now, my Lord, permit me to say

that with this chance of appeal hanging

over them, people will not enter these

courts. It will be merely adding expense

to expense. You cannot force suitors to

try their causes before inferior men; and

although they might be content to do so in

some instances, if the expense were limited,

yet they will never do so while under the

present bill it is wººd. In this, as in

3
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other instances, the plan seems to defeat

itself.

It is useless to call this a new measure;

it is an old measure in a new and worse

shape, which has already failed in every

country in Europe. Local courts have

fallen into desuetude * because they do

not suit the present period, and for no

other reason. It is merely human nature

to prefer the opinion and judgment of a

man whom he does not know, rather than

one with whom he is familiar. I repeat,

with perfect confidence, that wherever

any approach to your Lordship's measure

has been tried, it has failed.

The expense of your Lordship's plan I

do not particularly dwell upon; I admit, if

it had a reasonable chance of being ef

fectual, this is not entitled to very great

consideration. But it must be remembered

that the expense is very considerable and

that it will form a constant burden upon the

country; and be continually increased by

pensions and retired allowances. But if the

expense, in the opinion of many, is to be

entertained, even on the presumption that

the bill would be effectual, will it not be

intolerable if it entails a positive evil upon

the country? particularly at a time when

three new judges have been appointed,

with large salaries, to meet the increased

business of the courts.

The plan of trying the measure in two

counties only appears to me very fallacious.

It has been shown that in those selected

the measure cannot be fairly proved t ;

but if I allow this, it appears to me that

the plan is still very-likely to deceive. It

may be possible to select two men who are

perfectly fit for the situation of localjudges;

and this great objection may in this in

stance be removed. The establishment of

two local courts cannot, of course, have

the injurious effect on the profession which

I pointed out in my second letter. The

measure, in fact, cannot be tried until it is

in full operation. Its good or its evil

cannot be ascertained by applying it to

two counties. It must be opposed in the

threshold and not be permitted to take

root in the country.

I have not, my Lord, by any means

exhausted the objections which have sug

gested themselves to my mind on the con

sideration of your Lordship's measure.

I have, however, seen no answer to those

which I have imperfectly urged; and when

I find them refuted I shall be prepared to

* See ante, p. 105.

t See anic, p. 105. 121.—Ed. L. O.

District. Registry.

state others. In the mean time, with the

greatest respect,

I have the holiour to be,

My Lord,

Your Lordship's most humble Servant,

A BARRISTER,

==

DISTRICT REGISTRY.

To the Editor of the Legal Observer.

SIR,

I HAve, during a period of two months,

hoped to see something advanced in the

Legal Observer either in the shape of

argument or remark, with reference to the

propriety of establishing a DISTRICT or

local, in contradistinction and in preference

to a METRoPolitan register, as suggested

by the real property commissioners, and

having been disappointed, I have taken the

liberty of forwarding to you in their crude

and ill arranged state the thoughts that

have suggested themselves to me during

this present morning whilst reflecting on

the comparative advantages of a local or

metropolitan register. I hesitate not in

giving the former a preference, because I

conceive both authority and argument are

in its favour; for if we examine the long

interval of time which elapsed between the

suggestion of a general register by that

profound real property lawyer Lord Hale,

in 1652, and the year 1816, when Mr. Ser

jeant Onslow introduced a bill into the

House of Commons for the purpose of

establishing a general register, we shall

find a district register had uniformly the

preference given it by all writers on the

subject. In addition to this authority we

have the opinions of Messrs. Butler and

Humphries, which, united with those of

nearly all professional men in the country,

and the majority of those of the profession

in town, who have been examined by the

real property commissioners (see the last

real property commissioners' report), form a

perfect host of authority in favour of a

district register. District registers have

been adopted by foreign countries because

they are less expensive to individuals, and

occasion less delay than a metropolitan

register;— that they are less expensive to

individuals, is, I believe, universally ad

mitted;— that they occasion less delay

will surely not be doubted, when we con

sider the vast number of places and villages

in England and Wales, through or near

which a public conveyance is rarely if

ever seen to run. Under the head “eapense”

in their last report the commissioners ap

pear to me to have made reference, not to

-
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the rule, but to the exception to the rule;

for at the conclusion of the second long

paragraph they express themselves thus,

“It is only in transactions of very small

amount that these expenses (alluding to

the expenses of registering) would be at

all felt.” Now, sir, I would ask the commis

sioners if purchases of small amount do not

far exceed in number those of large amount?

and refer them for a proof of the affirm

ation to the stamp office returns;— if this

be the case, surely the welfare and con

venience of so numerous and respectable

a body of men, as the yeomanry and the

merchants of second degree in this country

ought not to be neglected, forming as they

do the bulwark of old England. Granting,

for the sake of argument, that a district

register would in a trifling degree be more

expensive to the country at large but less

so to the small landholders than a metro

politan register, which ought we to choose?

The former, certainly, inasmuch as that

would on the whole be the least oppressive

to all. It is supposed that about 240 deeds

will require registering daily if a metro

politan register be established; and the

commissioners state that the number will

gradually increase: what then must be the

dimensions of the structure required for

the deposit of the deeds 2— I presume an

area as large as Lincoln's Inn Fields would

not be considered too spacious, since the

Register Office in Dublin, which is not

thought too large, and where only 90,000

deeds are annually registered, is larger

than Lincoln’s Inn Hall. Another dif

ficulty presents itself, viz. where is a plot

of ground sufficiently central and of ade

quate extent to be procured 2 and when

obtained, what will be the price of it? I

sincerely hope this projected leviathan

may excite at a future day as much ad

miration as it now elicits surprise: – only

think of 300 deeds daily and 1,000,000

annually registered, and at length too !!

Perhaps some of your learned contributors

will inform us how the entry of so many

deeds is to be effected in one day; whether

several clerks are to write in the same

book at one and the same moment, or

whether in different books; and if the latter,

how is the delay to be remedied which

will arise to parties who are anxious to

consult the register whilst the books are

being bound; for persons will hourly re

quire a knowledge of the deeds transmitted

for registry.

I can discover little objection to a local

register of small divisions, accompanied

with a controlling and superintending head,

similar in plan to the Stamp or General
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Post Office in town, and embracing both

concentration and distribution as perfectly

as they do. In the event of the adoption

of such a system, the individual presiding

over it in town could settle and regulate

the practice in the branch establishments

from time to time as occasion required,

and receive indexes from the country, to

which reference might be made at a very

trifling expense, and with the greatest

facility, by the agents in town. No ob

jection, I imagine, would exist to solicitors

acting as registrars in the country, subject

to some of the qualifications and regu

lations proposed by the commissioners. In

the event of a metropolitan register being

established, the same learned contributor

will probably inform us who is to be held

responsible for the searching of the re

gister; and whether fees are to be paid

both to the solicitor in the country and

his agent in town, in respect to transac

tions of minor importance, and in which the

agent in town now is never either consulted

or concerned. I am supposing government

would not be made responsible for the

laches or neglect of the clerks, which

I think very probable, notwithstanding the

suggestions of the learned commissioners.

Should any professional gentleman choose

to answer these few general remarks, and

at the same time inform me why the com

missioners have omitted to consider the

details of a district register, and have

treated its advocates thus contumeliously,

I will, if present occupations permit, endea

vour to reply to him in one of your future

numbers of the Legal Observer.

LEGULEIUs.

Inner Temple, Jan. 13, 1831.

- REVIEW.

A Review of the Objections taken by “an

Observer” and by Mr. Raines to the

Lord Chancellor's Bill, for the Establish

ment of Courts of Local Jurisdiction.

With a brief Account of the Local Courts

of France; and an Appendia, containing

a Copy of the Bill. By Michael J. Quin,

Esq. of Lincoln's Inn, Barrister at Law.

London. 1831. Henry Butterworth, 7.

Fleet Street. -

The larger portion of this pamphlet consists.

of a reprint of the Bill of the Lord Chan

cellor, the substance of which we gave in

three pages of our first number.(pp. 9-11.)

It was useless, therefore, to reprint it. The
other, and we are afraid, we must say, less

valuable portion consists of Mr. Quin's ob
servations upon ths.bill. Indeed, after at
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tentively reading them, and giving the

learned author great credit for his fancy and

originality in calling “the history of vaccin

ation ” “that real reformer and beautifier of

the human race,” p. 1.; in saying, that the

reform in the laws is “an Augean labour;"

and (pursuing his own savoury metaphor)

observing, “that there can be no harm in

cleansing the stalls in which the goats are

kept, leaving to the commissioners (of com

mon law) the care of those occupied by the

the oxen,” p. 20; after having been satis

ed of his inability as a translator, by his

extract from the “Institutions Judiciaires,”

ofM. Rey,whom he amusingly distinguishes

as “M. Rey of Grenoble," p.6.; we say,

after doing all this, we were not at all con

vinced by the reasoning of Mr. Quin that

this measure is a proper one.

If the Bill for the introduction of Local

Courts should pass, we find it is Mr. Quin's

intention to send to the press a Manual of

Practice for those Courts, “most of the ma

terials of which hehas already collected and

arranged.” The Practice is ready, if the

Courts are not! The writing the Practice ofa

Court before it is established appeared to us

a little amusing; a sort of legal putting the

cart-before-the-horse; a forensic Hiberni

cism. It reminded us a little of the married

lady who bought a brass plate with the name

of Jones upon it, because if she were left

a widow and married a gentleman of that

name it would be so very handy' But let

this pass; and let us see how Mr. Quin sup

ports his side of the question. With refer

ence to the objection made to the Lord

Chancellor's measure, that it is unsuited to

England, Mr. Quin argues in a very in

conclusive manner. “When we talk of the

genius of a people, we naturally go back

to the practice of their ancestors, in order to

discover, as far as we can, what that genius

is with reference to any particular branch of

their institution;” and he continues thus—

“But if we may believe the authorities upon

the subject, the ancient Germans, from whom the

Franks, as well as the English, are said to derive

their origin, were long accustomed to have the

usual acts of government, comprising those of

a judicial character, performed by the mass of

freemen assembled under the presidency of

elective chieftains, though, in civil cases, the

magistrates sometimes decided without popular

assistance. The Germans had frequently re

course to arbitrators of their own choice, and it

was a rule, that no matters in litigation between

private parties should be brought before the

people or the magistrate, unless it was found

impossible to agree upon a choice of arbitra

tors.”

So that according to Mr. Quin it is quite

sufficient to establish that our Saxon ances

Review.—A Review of the Objections taken by “an Observer.”

tors had a particular institution to prove

that it will suit England exactly. Now

Caesar tells us that our ancestors had their

wives in common*; this is not, however,

precisely according to an Englishman's pre

sent taste. This argument cannot be gravely

treated.

Mr. Quin then goes to France: before

the Revolution and the institution of local

courts, he says, “the judicial seats were

an affair of property, and saleable like any

other patrimony," p. 8. He then goes on to

say, that the judicial grievances of France

were removed by the law of the 24th of

August, 1790.

“The cumbrous scaffolding of distinct juris

dictions was prostrated; hereditary magistracy

was abolished; the clergy were altogether

most properly deprived of ecclesiastical juris

diction in temporal affairs; the sale of judicial

offices was suppressed; the jury was introduced,

or rather restored, although confined at first to

criminal procedure, and justice was literally

brought home to every man’s door, by a well

organized system of administration, which, for

its simplicity and efficacy, and its attention to

the interests of the peopie at large, almost de

serves to be called patriarchal.”

Now all we have to say upon this is,

that it may be all very true, but it has no

application to the present question. “Ju

dicial seats” are not “ saleable” in this

country. “The cumbrous scaffolding of

distinct jurisdictions,” would be set up in

stead of being prostrated by the Lord

Chancellor's bill: the trial by jury already

exists. The climax of the learned author

may be a very pretty climax, but we do not

see its application.

The author then gives us a very incorrect

account of the local jurisdiction of France;

in fact, however valuable these institutions

maybe, even according to Mr. Q.'sstatement

they totally differ from Lord Brougham's

plan. It were easy to show this; but the

author, we are persuaded, would himself

admit it.

Mr. Quin next gives us the details of the

Chancellor's able speech on the subject,

the necessity of which we do not see, as

they have been frequently before the pub

lic in many other works.

Thework then combats certain arguments

used by the “Observer,” and Mr. Raines,

whose judicious pamphlet was noticed in

our last number. Mr. Quin feels so strongly

the evil of a Judge always remaining in the

same town, that he himself proposes “to

* “Uxores habent deni duodenique inter se

communes, et maxime fratres cum fratribus et

parentes cum liberis.” Caes. Com, lib. v.
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get rid of it by a clause in the bill direct

ing the Judges in ordinary to change their
circuits every two years, or oftener, if ne

cessary 1” He does not tell us, how

this is to be done, nor does he enter into

the calculation of the number of Judges,

who would think the county of Rutland the

field in which they could best serve their

country.

Mr. Quin's present opinion of the bar,

and the effect of the bill upon it, is quite

amusing. Its great benefit, according to

him, would be the introduction of the Irish

school of eloquence into this country.

“At present,” he says, “abarrister who aspires

to eminence in his profession must, for three or

four years, at least, loose all recollection of those

studies which enlarge and embellish the mind, in

order to imbibe the technicalities of our me

chanical system of special pleading. For many

years after he is called to the bar he may be in

active business, without having an opportunity

of even once addressing a jury. In Ireland, the

practice is different; the junior for the plaintiff

there being uniformly charged with the duty of

replying to evidence. But before a junior, in

England, can expect to be placed in a similar

situation he must have dispossessed himself of

the spirit of eloquence, if ever it visited his in

tellect, and have forgotten not only the graces

of elocution, but even the common proprieties

of diction. Experience may, afterwards, pro

vide him with the common-places which we

daily hear in our courts of justice; but, unless

his be a bold, as well as a gifted mind, beyond

a tame mediocrity he never can ascend. The

new courts, on the contrary, are, in no respect,

calculated to stupify and degrade the intelli

gence that has oncefrequented the haunts of the

academy, and drank of the sacred fountains of

ancient poetry and eloquence.” -

The beau ideal of Mr. Quin's court of

justice appears to be a debating club. The
preamble of the bill, according to him,

should run, “for the encouragement of

long speeches, metaphors, and classical

imagery,” be it enacted, &c. We confess

we are not of his opinion. The juniors

have ample opportunities at sessions for

declaiming to their heart's content. The

love of true eloquence has not declined,

God forbid! but sonorous nonsense is no

longer effective.

We have now gone through the few ar

guments used by Mr. Quin. They appear

to us to be very unsatisfactory; we are

willing, however, to ascribe them rather to

the badness of the cause than its defender;

and we do not see anything in the pamphlet

either to make us change our opinion, or to

prevent us from assuring our readers that

we shall soon have to congratulate them

on the defeat or withdrawal of the bill for

the establishment of Local Courts.
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EXPENSE OF LAW PROCEEDINGS.

rees OF SEARCHING FOR judgments, &c.

SiR,

At a time when the expense of law proceedings

is a favourite topic, and the uninformed and the

prejudiced pour out the “vials of wrath” upon the

devoted heads of professional men, every attempt

to show where abuses exist, or to point out how,

without injustice to any one, expense may be di

minished, must prove of some service; even if it

extend no further than to show the true state of

the case, and exonerate the lawyer from the un

founded aspersions so liberally dealt out against

him. I have, therefore, to crave your attention

to the following remarks on one unjustifiable

source of expense; and, I think, you will agree

with me that it ought to be remedied without

delay.

In many instances, in the investigation of

titles, particularly,- it becomes necessary to

search for judgments at the offices where they

are registered, often for so long a period as twenty

years. For so doing the attorney is charged 4d.

per term ; which, in long searches, amounts to a

considerable sum. And for what is this de

manded? The most zealous defender of existing

abuses could furnish no just ground for the

charge. The attorney has all the labour, all the

responsibility; nay, so far is this carried, that he

is even obliged to reach down the books from

the shelf. If the officers made the searches, and

were responsible in case of error or negligence,

and if the offices in question were supported by

means of the sums so paid, and by their means

only, I admit that no objection could be made to

a reasonable remuneration. But let it be remem

bered, that the entry of these judgments has been

amply paid for before ; namely, at the signing of

them. Surely it cannot be thought too much

to allow the attorney the privilege of having re

course, without a fee, to documents for the exist

ence and preservation of which he has previously

paid. In the Prerogative Office, proctors are

allowed to search for and examine wills, &c.,

free from charge: a similar permission should

be extended to attorneys in the Common Law

offices.

I have instanced searches for judgments, be

cause I believe they more frequently occur in

practice, and are more productive of expense,

than searches for other information. These last,

however, are not the less subject to the foregoing

remarks, and an alteration is equally needed.

Every professional man,who considers the various

fees which he is obliged to pay during the pro

gress of business, and for which little or nothing

is done by the officers, will be clearly convinced

that, by a right application of the “besom of de

struction,” great practical good would result to

the profession* the public,-very unlike that

which it is pretended to accomplish by the wild,

imaginative theorist, who

“Leads to bewilder, and dazzles to blind.”

All that need be remedied, lies, comparatively, in

aºnal ; but few things are begun at the right

end.

Should you deem this worthy of insertion in
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your useful hebdomadal, I shall take an early

opportunity of resuming the subject;

- And remain, Sir,

Yours most obedie;

PUBLICATIONS ON REGISTERING

- DEEDS OF LAND.

As the subject of compulsory registra

tion of conveyances is undergoing much

public discussion, and is of considerable

importance in connection with the real pro

perty of the country, it may be useful to

remind those who feel interested in the

question, that it has been repeatedly agi

tated in England for the space of nearly

two hundred years. This fact will appear

from the following account of old treatises

expressly written at different periods for

and against the measure. They should be

erused, to ascertain the opinions of men

of other days, and their theories and reasons

compared with those which are now pro

pounded. A contrariety of opinion has

ever existed on this subject; and when it

shall have been again fairly and impartially

canvassed, we do not know that men's

judgments will approximate nearer to

unanimity than heretofore.

1. Propositions for recording and registering

of Deeds and Conveyances, &c. by Wm. Leach.

4to. - 1651.

2. Reasons against the Bill for County Re

gisters of Wills and Administrations, and pre

venting Delay in Chancery and Common Law,

with Tables of Fees and short Forms of Decla

rations, &c. 4to. 1653.

5. Seasonable Proposals to the Nation con

cerning a Register of Estates in this Kingdom.

4to. 1669.

4. The pretended PerspectiveGlass; or, some

Reasons of many more that might be offered

against the purposed Registering Reformation.

4to. 1671.

5. Reasons and Proposals for a Registery or

Remembrancer of all Deeds and Incumbrances

of real Estates to be had in every County, as

well for Sellers and Borrowers, as Purchasers

and Lenders, &c. by John Philpot. 4to. 1671.

6. Reforming Registry; or a Representation

of the very many Mischiefs and Inconveniences

which will unavoidably happen by the needless,

chargeable, and destructive Way of Registers,

proposed to be erected in every County of

England and Wales, for recording of all Deeds,

Evidences, Mortgages, and whatsoever may

incumber the Sale or Settlement of Lands not

being Copyholds, &c. by Fab. Phillips. 4to.

1662 and 1671.

7. Treatise, shewing how useful, safe, reason

able, and beneficial, the inrolling and registering

of all Conveyances of Lands may be to the In

habitants of this Kingdom, by Sir Matt. Hale.

4to. 1694, reprinted 8vo. To which is pre

fixed the Draught of an Act for a County Re

Registering Deeds of Land. — Superior Courts.

gister by the Lords Commissioners Whitelock

and Lisle, Lord Chief Baron Lane, &c. and is

intitled Two Tracts on the Benefit of registering

Deeds, &c. 1756.

8. Proposal for erecting County Registers for

Freehold Lands, by E. B. 1697.

9. Instructions for registering Deeds, Con

veyances, Wills, and other Incumbrances affect

ing Estates in the County of Middlesex, with

Precedents of Memorials of every Kind, by

Wm. Rigge. , 8vo., 1778.

10. Impartial Thoughts upon the beneficial

Consequences of enrolling all Deeds, Wills, and

Codicils, affecting Lands, throughout England

and Wales, including a Draught of a Bill pro

posed to be brought into Parliament for that

Purpose, by Fra. Plowden. 8vo. 1789.

11. Observations on the Statutes for register

ing Deeds, with a Collection of Cases upon

those Statutes, with Instructions, Precedents,

&c., by John Rigge. 8vo. 1798.

12. Observations on the amended Bill now

depending in the House of Commons for the

registering and securing of Charitable Donations

for the Benefit of Poor Persons in England,

by A. Highmore... 8vo. 1809.

13. Letter to Wm. Wilberforce, Esq. M. P.,

relative to the Second Bill introduced by him

to the House of Commons, and ordered to be

printed 19th February, 1810, for registering

Charitable Donations, by A. Highmore. 8vo.

1810.

14. Essay on registering Titles of Land, by

John Asgill. Reprinted in State Tracts, Wil

liam 5d., v.2. 693.

15. Treatise concerning Registers to be made

of Estates, Bonds, Bills, &c. with Reasons against

such Registers, by the Hon. Will. Pierrepoint.

In Harleian Miscellany, vol. iii. 305. R.

SUPERIOR COURTS.

ROLLS COURT.

All Issues for Trial from this Court will be sent

to the Exchequer.

KING's BENCH.

IBRIBERY.

The Attorney-General showed cause against

a rule which had been obtained in Michaelmas

Term for leave to file a criminal information

against Edward Steward, Esq., and four other

gentlemen connected with the city of Norwich,

for a conspiracy by bribery and corruption to

procure the election of Mr. Steward to the

office of alderman of Norwich. The question

for the Court was, whether upon the affidavit of

a party, who on his own showing was a guilty

participator in the act complained of, their

Lordships would interpose its authority by cri

minal information. The learned counsel sub

mitted that they ought not so to interpose, but

that the parties ought to be sent with their com

plaint before the ordinary tribunal.

Kelly, on the same side, cited the King

v. Peach, 1 Bur. 548., which was a charge of

conspiracy to cheat at a foot-race, and in which

the Court decided, that the parties being a set
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of infamous cheats, they ought not to interpose

in behalf of one cheat against another.

Sir James Scarlett in support of the rule, said,

The only question was, Whether upon the affi

davit of Lamb, the person who had received the

bribe, the rule for a criminal information ought

to be made absolute? The Court were aware

that it was most difficult to detect offences

of this kind. These things were generally done

in secret; and unless the participator was al

lowed to come forward as a witness, to prove

the fact, it would very rarely be brought home

to the parties. Here the participator had given

a detail of the circumstances, none of which

were denied, and therefore they must be taken

as true. - -

Lord Tenterden C.J. said, The Court were of

opinion that the rule ought to be made absolute.

There was a great difference between the case

of The King v. Peach, and the present. In the

present case the offence was of a public nature;

in The King v. Peach it was a private cheat or

fraud, and all the individuals there stood on the

same footing. The offence, in the present case,

was one against the public policy and justice of

the country, as affecting the magisterial office.

That, therefore, was an important distinction;

aud, although the application was supported

solely by the affidavit of the person receiving

the bribe, the Court could not, unless they saw

reason to discredit that affidavit, say that they

ought not, on that account, to interfere. —

The King v. Steward, Esq. and others. K. B.

H. T. 1831.

RATEABILITY of GRAY's INN.

The Court refused an application for a new

trial on the ground of misdirection by Lord

Tenterden, in a cause, in which the question was,

whether the Society of Gray’s Inn was liable to

the poor's rate of the parish of St. Andrew’s,

Holborn, in which, Gray’s Inn is locally situated.

The jury by their verdict found that it was not

so liable. The alleged misdirection was, that

his Lordship had in his observations attached too

much weight to certain parts of the plaintiff’s

evidence.—Selby v. Bardons and another, K. B.

FI. T. 1831.

ATToRNEY’s ExPENSEs.

IN an action to recover a sum of six guineas for

the attendance of the plaintiff, an attorney, upon

a subpaena duces tecum in the Court of Common

Pleas, in a case wherein the defendant was a

party, after service of the process, application

was made to the Court to stay proceedings on

payment of the six guineas. The Court made

the rule absolute, on condition of the defendant

paying that amount and all costs incurred by

the plaintiff . The money not being paid, the

cause proceeded to trial, and the plaintiff was

nonsuited. A rule to set aside the nonsuit was

granted on two grounds: first, that an attorney

could maintain an action for his loss of time in

attending as a witness; and, secondly, that the

application to stay the proceedings on payment

of the six guineas was a promise of the defend
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ant to pay. After cause had been shown, and

the Court had taken time to consider the case,”

Lord Tenterden C.J. stated that he and his

learned brothers had conferred with the other

Judges, and they were of opinion, that an attor

ney had no right of action for his loss of time in

attending as a witness, although he was entitled

to recover his expenses. The application to

stay proceedings could make no difference, as

the promise was without consideration.— Rule

discharged.— Collins v. Godefroy, K. B.H., 1851.

ERRATUM.— Practice.

In page 206. of this work, which is to be found

in No. 13., some obscurity appears to have been

found in our report from the King’s Bench,

under the head of “Practice,” in consequence

of the printer omitting the word “absolutely.”

It is by the case decided to have been an irre

gularity, “that the declaration was filed, and

notice thereof given, before common bail had

been filed.” On reference to the papers in the

case, we find that the declaration had been

filed absolutely, and therefore was an irregu

larity, t unless the defendant were an attorney or

a prisoner, although if it had been filed de bene

esse, it would have been none. § It certainly

would have been clearer if the word “abso

lutely” had been printed after the word “filed;”

but although we had perceived the omission,

we did not think it necessary to notice it in our

last Number, as when one speaks of “filing a

declaration,” without any words of qualification,

one is understood to mean “absolutely.” As

some of our correspondents did not think it

sufficiently clear, we are happy to avail our

selves of their suggestion, and remove what

seemed to them an obscurity.

HUSBAND AND WIFE -ALIMONY.

In an action against a husband for necessaries

supplied to his wife while separated from him,

the defence set up was, that the defendant had

paid to his wife a sum in the nature of alimony,

which he had been ordered to pay to her by the

decree of an ecclesiastical Court, in a suit be.

tween them. The fact of payment by the de

fendant was proved. It appeared, however, that

the cause had been removed from the Court

which ordered the payment of alimony, to a

Court of appeal; and no fresh order for payment

of alimony had been made bytheCourt of appeal,

nor had such an order become necessary, as the

defendant had continued voluntarily to pay the

sum ordered by the Court below. On the part

of the plaintiff, it was contended, that as the de

fendant was not bound to pay the alimony, until

a fresh order was made by the Court of appeai,

the payment could not be considered as apayment

under the order of a Court of competent jurisdic

* Wide Lopes v. De Tastet, 7 Moore, 120.; Willis

v. Peckham, 4 Moore, 300. ; 1 B. & B. 515. S. C.

+ 2 Chit. R. 165.

f 1 Tidd. Pr. p. 419.

§ Ibid. - - -

-
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tion, and therefore did not protect the defendant

against the present action. Taking this to be a

sound proposition of law, the plaintiff proposed

to give evidence for the purpose of showing that,

by reason of a change in the defendant’s circum

stances, the sum allowed his wife in obedience

to the order of the Court was too small with

reference to his means. Lord Tenterden C.J.,

who tried the cause, being of opinion that the

payment must be considered, for this purpose, as

a payment made by order of a competent au

thority, nonsuited the plaintiff.

Gurney applied for a rule to show cause why

the nonsuit should not be set aside. He con

tended, that as the defendant could not be

bound to pay the money without the order of

the Court of appeal, and as the Court below had

no longer any jurisdiction in the cause, the pay

ment could not rank higher than a voluntary

payment, and therefore that the evidence he had

tendered was admissible. He cited Hodgkinson

and another v. Fletcher, 4 Camp. 70.

The Court was of opinion, that the present

was a case materially distinguishable from that

cited from 4 Campbell. The payment must be

taken to have been made under the decree of

a Court of competent jurisdiction, and therefore

the defendant was protected by it. The monsuit

was consequently right.—Rule refused.— Wilson

v. Carmichael Smith, K. B. H. T. 1831.

LANDLORD AND TENANT.

Debt for double rent, under the 11 Geo. 2.

c. 19. s. 18. On a special case, the question was,

whether the defendant was liable to double rent

for a time which had elapsed after he had left

possession of the premises, without having deter

mined the tenancy by notice.

F. Pollock appeared for the plaintiff. Cross

Serjt. for the defendant.

The Court were of opinion, that to whatever

remedy the landlord might be entitled in the form

of an action for mesne profits, he was not en

titled under this statute to double rent for a

time during which the defendant did not occupy

the premises.—Judgment for the defendant. —

Booth v. M'Farlane, K. B. 1851,

AGENCY BILLS.

Sandys and Sons v. Hornby, Gentleman.

This was an action brought by the plaintiffs

to recover against the defendant, an attorney at

Portsmouth, the balance of an account for work

and labour done by them as his agents.

The plaintiffs having proved their case,

Mr. Richards, counsel for the defendant, sub

mitted that the plaintiffs must be monsuited, and

cited the stat. 5 James 1., and the recent case of

Barter et al. v. Wilton,

Mr. Smirke, plaintiffs' counsel, was stopped by

Lord Tenterden, who said that case was totally

different from the present, as there the charges

were in full; but that it had been decided, over

and over again, that agency bills need not be

signed. With respect to the statute 3 James 1.

c. 7., which enacts, “That all attornies and
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solicitors shall give a true bill unto their masters

and clients, or their assigns, of all charges con

cerning the suits which they have for them, sub

scribed with their own hand and name; ” it

never could be considered that that applied as

between attorney and agent.

SHERIFF's RETURN of “LANGUIDUs.”

Jeremy showed cause against a rule calling

on the Sheriff of Berkshire to show cause why

his return to a writ of latitat should not be

quashed. The return was, that he had gone to

the lodgings of the defendant, on the 5th of

August; that the lodging consisted of but one

room; that the defendant was then confined to

his bed with illness; that he took him into

custody; that he received a certificate of his

illness from the medical man attending him,

which declared him to be so ill that it would

be dangerous to his life to remove him; that

on this statement he relinquished the custody

of the defendant’s body; that he went, a second

time, on the 7th of August, when he found that

the defendant had removed himself out of the

bailiwick. He submitted that it was clear from

all the authorities that “ languidus” was a good

return. It appeared on the face of this return,

that the defendant was so sick, that the Sheriff

would not keep him in custody for fear of the

dangerous consequences of removal. That

rendered the return sufficient. He cited Ca

venagh v. Collett," and Baker v. Davenport, +

in support of his argument.

Steer, in support of the rule, contended that

it was the duty of the Sheriff to keep a de

fendant in custody, although he might not have

him in Court at the return of the writ. He

had no right to let him escape, as in the present

instance he had. If it were true, that the

medical man told him that the removal of the

defendant from his lodging would be the cause

of peril to him, it was not therefore true, that

it would have been the cause of peril that the

officer should remain there, and keep him in

custody. He certainly ought not to have

allowed him to remain two days out of custody.

In both the cases cited by the other side, the

return stated the illness of the defendant at the

return of the writ. Here it was not stated

how long the illness lasted, and, therefore, it

was quite distinguishable from them.

J. Parke J. The return here does not ac

count for the defendant up to the period when

the return is made. Now, all returns of “lan

guidus” are excuses, not for not taking and keep

ing the defendant in custody, but for not having

him in Court at the return of the writ There

fore, the illness of the defendant stated in the

return is no excuse for not keeping him in cus

tody. But, supposing it was an excuse for not

keeping him in custody, yet it was no excuse

for not going at an earlier period. Certainly

the officer ought to have gone there as soon as

it might be reasonably supposed the defendant

* 8 D. & R. 606.

t 4 B. & A. 279.



Recent Decisions in the Superior Courts.

could be removed with safety. The return must

therefore be quashed.—Rule absolute.-Perkins

v. Meacher, K. B. H. T. 1831.

oLD wańRANT of ATToRNEY.

Judgment on an old warrant of attorney was

allowed to be entered up, where the proof of
the party being alive within the term was, that

a letter dated on a day in term was received by

post from him. Parke J. K. B. H. T. 1831.

vice chANCELLOR's court.

DEFENDANT OUT OF THE JURISDICTION.

In the case of a bill of interpleader against

several defendants, one of them, who was inter

ested in the subject matter of the suit, was out

of the jurisdiction of the court. The plaintiffs

and the other defendants signed an admission

that the remaining defendant was out of the ju

risdiction. But the Vice Chancellor held that

such admission was insufficient, and he required

evidence to be given of the fact. Farren v.

Isaac. Hil. T. 1831.

CONSISTORY COURT.

CONDONATION.

Dr. Lushington pronounced sentence. After

detailing the suit, as instituted originally by

Mr. William Bramwell against Fanny his wife,

for restitution of conjugal rights, which had been

met by a suit of divorce, on the ground of adul

tery and cruelty, alleged by Mrs. Bramwell

against her husband, he proceeded to observe,

that though there had been great familiarity and

intimacy between Mr. Bramwell and Elizabeth

Jeffery from the year 1821; and although there

was sufficient room for suspicion, in his placing

a young woman of 26 or 27, who had been

in his service, in charge of the Castle Inn,

Tunbridge, to which he was in the habit of

resorting; yet up to a certain period his conduct

might be explained in a manner consistent with

innocent intentions. But the motive assigned

for his resorting there, namely, business, offered

no excuse for the improper familiarities which

had passed between him and Elizabeth Jeffery,

and which were accompanied by circumstances
demonstrative of a criminal attachment. In

the paper in which Mr. Bramwell pledged him

self in the most solemn manner to abandon

his connection with Elizabeth Jeffery, the term

connection must have one of two meanings;

either it was an admission of the adultery, or

not. If it was not an admission, it would be

difficult to say that the adultery had been con

doned at all. Taking the correspondence in

conjunction with the familiarities which had

been proved, and the whole conduct of the par

ties, he was of opinion that adultery had been

consummated between the parties. Upon this

a condonation followed; but this was always a

conditional pardon, providing there was no re

petition of the improper conduct, and the wife

possessed a perfect knowledge of all the offences

she pardoned. Now it was not difficult to show
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that Mrs. Bramwell was not then aware of the

circumstances which came to her knowledge in

the letter of the 10th of May, and that, in fact,

she was not cognisant of the adultery at all.

But, supposing the condonation complete, what

was the subsequent conduct of the husband.

He undertook to separate himself entirely from

Jeffery, and never, “if possible,” to carry on the

least correspondence with her. Shortly after,

however, she clandestinely returned to the Castle

Inn, was kept concealed there in a bedroom,

and this fact was desired by Mr. Bramwell to be

concealed from his wife. If these meetings were

for the purpose, as it had been alleged, of set

tling accounts, it was the duty of Mr. Bramwell

to have communicated the fact to his wife, and

to have had a third person present. ... But there

was a subsequent return of Miss Jeffery to the

Castle Inn; and if the court was to come to a

conclusion on that point, what could it conclude

but that Mr. Bramwell brought her there him

self? and where there was so much clandes

tinity and fraud, guilty intentions must be in

ferred. He (Dr. Lushington) was satisfied that

adultery had been committed before May 26th;

that it was repeated subsequently, and that the

condonation was no bar to the suit of the wife.

— Bramwell v. Bramwell. Consistory Court of

Rochester.

MOTIONS IN CHANCERY.

Referring to the communication in our last

number on this subject, we subjoin the late Lord

Chancellor’s order:— -

“Whereas it may greatly tend to the conve

nience of suitors that the following regulations

respecting motions should be adopted, I do

therefore order, that the solicitors in the differ

ent causes in which the notices of motion to be

made before me have been already given, and in

which notices of such motion shall be given,

prior to the First Seal, do deliver to the Regis

trar the dates of all such notices, and the names

of the parties to the cause or causes in which

such notices have been or shall be given; and

that the Registrar do make up a paper or list of

such notices, according to their dates; and that

of such paper or list a copy shall be hung up in

Lincoln’s Inn Hall, and at the Registrar’s office.

And I do hereby order, that the motions to

which such notices relate shall be called on and

heard in order, according to the dates thereof.

“And in case any party does not attend b
counsel when the motions are called on accord

ing to the dates, such motions shall be heard er

parte, or dismissed, according as the non-attend

ance of the party may require.

“And if neither party appears when a motion

is called on according to its date, and a motion

is heard junior in the date of the notice given to

the notice of motion which is so called on with

out attendance, no motion, the notice of which

is prior in date to a motion heard, shall be again

called on until the several motions, the notices

of which are of a date subsequent to that of the

notice of the motion heard, shall be gone

through.

“ELDoN C.”
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POWER OF A JUDGE AT CHAMBERS.

To the Editor of the Legal Observer.

Sir,

I BEG to direct your attention to a point on

which contrary opinions seem to be entertained

by the Judges of the King's Bench and Common

Pleas. The question is the following :— Has a

Judge at chambers power to refuse a summons

with costs? Mr. Justice Gaselee last week rejected

a summons of mine with costs; and when I sub

mitted that he had not the power to do so, his

Lordship referred me to the Court. I have since

ascertained that other Judges of the Common

Pleas have occasionally held that they do possess

thispower,though how derived I cannot discover.

It is within my own experience that Mr. Justice

Bayley and Mr. Justice James Parke have re

fused such applications, distinctly stating that

they could not grant them. On a recent occa

sion, in particular, I heard Mr. Justice James

Parkeº costs, where it was urged that the

1 W. 4. c. 70., commonly called “The Adminis

tration ofJustice Act,” authorised the decision;

but his Lordship stated it did not. Perhaps, sir,

as the point is one, though not of the highest

importance, yet of constant occurrence, you will

oblige your subscribers by devoting a few lines

to the discussion, by which you will much oblige,

Sir,

Your obedient humble servant.

Gray's Inn, Jan. 25. 1851. J. J. R.

*...* We can say nothing further on this sub

ject, than that it is one which ought to be settled

by the Judges of the several Courts, who are

authorised to make rules for assimilating the

practice. Our correspondent, seems to appre

hend some danger in authorising a single Judge

to award costs. To have the power of doing so,

without appeal to the Court, would certainly be

objectionable. —Ed.

MINOR CORRESPONDENCE.

LIFE INSURANCE.

IN an article in No. 7. of The Legal Observer,

under the head of “The Law regarding Life In

surance,” reference is made to the case of God

sal v. Boldero, in which it is laid down that, “if

the debt be in any way paid, the insured can

not recover upon the policy; as in the case

of an attempt to recover upon a policy effected

upon the life of Mr. Pitt, whose debts were paid

by parliament.” -

ſºwould wish to be favoured with your opinion,

whether in such a case an action might not be

successfully maintained against the insurer for a

return of the premiums, as in the case of Marine

Insurances, where the underwriter has not run

the risk insured against. I am not aware that

the question has ever been raised.

E. T.

*...* In the case here put, risk is incurred until

the debts are paid. —Ed.

BANKRUPTCY —THIRD COMMISSION.

In the Number above mentioned, two cases are

º

torney refused to attend.

Minor Correspondence.

reported to have been decided in the court of

King's Bench, of Ibberson v. Dicas, and Robinson

v. Dicas, as to indemnifying the Sheriff.

The opinion expressed by Mr. J. Littledale,

that the statute 6 Geo. 4. c. 16. § 127. did not

vest the goods of the defendant in the assignees

under the second commission, seems to be at

variance with the decision of the Court of King's

Bench, in Fowler v. Coster, 1 Lloyd & Welsby's

Merc. Rep. 203, in which it was held that a

third commission, the bankrupt not having paid

15s, in the pound under the second, was an ab

solute nullity; because the statute 6 Geo. 4.

vested the bankrupt’s future effects in the as

signees under the second commission, and there

fore there was nothing for the third commission

to work upon.
E. T.

B.J.S. observes, there is a great inconvenience

to the profession arising from attorneys residing

at distances from the law offices: for instance,

at Stepney, Rotherhithe, Kennington, &c. “If

(he says) I have a summons to serve, I am obliged

to send a clerk perhaps three or four miles for

the purpose, and for which I am only allowed

two or three shillings. A few months since I

enclosed an appointment to tax (on an order

to stay proceedings) in a letter, and sent it by

the two-penny post, paying postage, and the at

If the Court would

not compel attorneys living off the stones to

have an office or agent within a mile of the

Temple, they should be compelled to accept

service by the two-penny post. By the Ex

chequer practice, the former is the rule of that

Court.”

ANswers To QUERIES.”

1st. B. having the freehold devised to him by

the will of A. (he allowing C. the clear profits),

which I should consider to be a charge on the

estate for the clear profits, B. cannot commit

waste by cutting down the trees and selling them

without accounting to C.: but if he were the

absolute tenant in fee simple, without any in

cumbrance or charge on the estate, he might then

commit waste, as having no person to whom he

is accountable. -

2d. It appears by the words of the act (6 Geo.4.

. c. 16. § 72.) “that if the bankrupt, by the consent

of the real owner, have any goods in his pos

session whereof he was reputed owner, the com

missioners have power to dispose of the same.”

It was decided in Horn v. Baker (East, 48 Geo.3.)

that stills fixed to the freehold do not pass to

the assignees under the words “goods and chat

tels,” and that vats, &c. that are not fixed to the

freehold, do pass to the assignees, as being left

by the true owner in the possession, order, and

disposition of the bankrupt, he being considered

in the eye of the world as reputed owner. But

if there is a usage in the trade for the utensils of

it to be let out to the trader, then it would ad

mit of a different consideration. T. E

* No. XI. page 175.



Notes of the Vacation.

Although the forms of the affidavit of the

execution of articles of clerkship, which are

given in the books, mention two attesting wit

nesses, there is nothing in any statute or Rule

of Court, that we are aware of, which renders

more than one witness necessary. The common

practice is, however, the safe course.

Q. calls the attention of the profession to the

Bill for improving the Building Act, now in

progress in the House of Commons.

The name of the gentleman to whom Lord

Kenyon served his clerkship was Tomkinson

mot Tomlinson.

Z. Y. X. will be obliged to any Chancery

practitioner who will inform him what fee is

ayable to the Secretary of the Lord Chancel

|. or Master of the Rolls, for answering a

petition intituled in an original cause, and two

supplemental causes; that is, whether one fee

of 11s. as for one cause, or three fees of 11s.

each, as for three causes?

QUERIES.

Whether an assignment of a portion of a

trader's book debts to a creditor requires an

ad valorem duty; since it has been determined

(Warren v. Howe, 2 Barn. & Cress. 281.) that

the assignment of a judgment debt does not re

quire the ad valorem duty according to the mean

ing of the act.

It is also said that it is not necessary that the

assignment of a chose in action should be by

deed; for, not being strictly transferable from

one person to another, the instrument of assign

ment is to be considered rather as evidence of

the parting with the right of the assignor, than

the transferring the thing itself to the assignee.

—. Howell v. M*Ivers.

Then, if an assignment is not actually neces

sary, what can be substituted so as effectually

to divest the assignor, and transfer to and vest

in the assignee the absolute right and property

in the thing so transferred P

A. deposits with B. a brown paper parcel,

“to be kept till he called again for it in a few

minutes.” B. is a publican; A. a casual cus

tomer, and a perfect stranger to B. ; no one calls

till the following evening— the applicant asks

for the brown paper parcel, and B. hands it to

him, supposing him to be the right owner. On

the third day, another applies for it, alleging

himself to be A., and insistson being recompensed

for the loss.

Query. Can B. be said not to have exercised

sufficient care under the circumstances, and

therefore liable?

- F. G.

NOTES OF THE WACATION.

IT was positively stated, prior to the last

term, that the Lord CHANCELLOR had

239,

withdrawn his bill for establishing Local

Courts, and the report was confirmed to

our satisfaction, by an authority that we

deemed unquestionable. With equal posi

tiveness this report was subsequently con

tradicted,and in strictness the measurecould

not be said to be withdrawn during the ad

journment of parliament. Whilst any de

gree of doubt remained we deemed it expe

dient to continue the publication of the jet

ters from a BARRISTER, the third of which

appears in the present number. We were

the more inclined to insert these valuable

contributions, not only on account of the

ability they displayed, but in anticipation

of a modified bill, which it is probable will

be substituted for that which was last intro

duced.

There is one point, in particular, in the

letter of this day, which we think of the

greatest importance to the public interests

We mean the reference to that part of the

bill by which “the defendant's place of re

sidence determines the venue.” The trading

community are evidently ignorant of the

incalculable injury which would result from

this provision. In ancient times, when

trade was limited to small districts, and

scarcely ever proceeded beyond an adjoin

ing county, nothing could be more proper
than the trial of causes in the immediate

vicinity, where both the parties and their

witnesses necessarily resided.

But how will the wholesale dealers in the

metropolis and the great manufacturing
towns, to whom ...if debts are owing in

all parts of the kingdom—how will their in

terests suffer, in being obliged to send wit

messes to every Local Court in which they

will be compelled to enforce their rights?

The inconveniences and interruption to

business, as well as the expense, will be

intolerable. It is owing, we conceive, to

the change in the condition and circum

stances of society that the Old Local Courts

have fallen into disuse, and, until the tide

of commerce has rolled back, they or any

thing like them cannot be usefully revived.

It is said that the excellent CHIEF JUs

TICE OF ENGLAND is about to retire from

his high station. His Lordship's infirm

state of health is of course the only cause

of his retirement. Lord LYNDHURST, it is

supposed, will succeed to the vacant seat.

The Lord CHANCELLoR has added four

new commissioners to the Common Law

Enquiry. They are, Messrs. Pollock,

Starkie, Evans, and Wightman.

His Lordship has also appointed four of

the present Commissioners of Bankrupts,
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Messrs. Montagu, Beames, Fonblanque ju

nior, and Fane, to consider the subject of

the bankrupt laws, and to report to him

thereon.

He has also appointed four other gentle

men to consider the subject of reform in

the Court of Chancery, and report thereon.

The selection is a very proper one, as it

is understood that they are the Solicitor

General, Mr. Courtenay Cler. of Par., Mr.

Merivale, and Mr. Spence.

Mr. Justice James Allan PARK, it is said,

is about to retire from the Bench.

During the last two Terms, 219ATToR

NEYs have been admitted on the Rolls of the

Court of King's Bench, and 5 additionally in

the Common Pleas. There were 343 who

gave notices of application; but it seems

that of these 119 abandoned their intention.

It is generally supposed that nearly 800

Attorneys are yearly admitted, or 200 each

Term. It has been deemed material, by a

careful search of the original Rolls of the

severalcourts, to correct this mistake. Those

who are not admitted within four Terms af

ter notice must repeat it. Many of the appli

cants renew their Notice at an early period;

some at a distant one; and others from a

change of views, never apply again. In the

SUPPLEMENT to the “Legal Observer,”

will be found a list of those whose names

were added to the Roll since our first publi

cation on the 6th of November.

Since the letter of J. N., inserted in No.

XII., we learn from the same correspon

dent that the Judges of the New Court of

Error, upon a representation of the cir

cumstances, have appointed Thomas Abbott,

Esq. of No. 15. Clifford's Inn, (the Deputy

Associate of the King's Bench), to be

the Clerk of the Errors in the Exchequer

Chamber

MISCELLANEA.

ANCIENT LECTURES ON JURISPRUDENCE.

In the fourteenth century, lectures upon the

science of jurisprudence were given in the Uni

versity of Bologna, in Italy, by Giovanni Andria,

a celebrated professor. His daughter, the

accomplished Novella, was often prevailed upon

by her father to take his chair; but in order

that her consummate beauty might not distract

the attention of the pupils, a veil was drawn

before her, which concealed her from the public

aZe.
g This interesting incident is thus related by

Christina of Pisa : —“In regard to his amiable

and beautiful daughter, whom he so affection

Miscellanea.

ately loves, she is so thoroughly skilled both in

letters and law, that when he is himself engaged

she pronounces her lectures, with a light curtain

drawn before her.”— Citta del Donne.

A LORD CHANcellor WISHING AN INFERIOR

OFFICE,

The step which Lord Lyndhurst has taken, in

accepting the office of Lord Chief Baron, is not

entirely without precedent, as far as the desire

to take office goes. It is well known that Lord

Loughborough, on resigning the Great Seal,

actually asked for an inferior office, but was

refused.

BURKE's op1NIon of THE LAw.

Burke says, speaking of Grenville, “He was

bred to the law, which is, in my opinion, one

of the first and noblest of human sciences,–

a science which does more to quicken and

invigorate the understanding than all the other

kinds of learning put together; but it is not

apt, except in persons very happily born, to open

and liberalise the mind exactly in the same pro

portion.”— Speech on American Taxation.

PATCH, THE MURDERER.

Mr. Amos, in a lecture lately delivered

on medical jurisprudence, related the follow

ing singular fact:— “I may mention a fact,

which of course does not appear in the printed

trial, that Patch's counsel, then Serjeant Best,

pressed the prisoner, in conference before the

trial, to say whether he was not left-handed,

—but he protested he was not, as the evidence

proved that the murder was committed by

means of a pistol-shot by a left-handed man;

but being called upon to plead, and put up his

hand, he answered “Not guilty,’ and raised his

left hand.”

LoRD THURLow’s RESIGNATION.

“When it was resolved to deprive Lord Thur

low of the seals, none of the ministers seemed

willing to be the person to demand them (which

it was desirable should be done personally), from

the ungracious reception which it was supposed

he would meet with. At last Lord Melville was

prevailed upon to undertake the task. He

adopted the following plan for that purpose.

The evening before, he sent a note to the

Chancellor, informing him that he proposed hav

ing the honour of breakfasting with his Lordship

next day, and that he had some very particular

business to settle with him. On his coming next

morning, Lord Thurlow said to him, “I know

the business on which you have come. You

shall have the bag ſpursej and seals. There they

are,” pointing to a table on which he had placed

them, “and there is your breakfast,” of which

they partook very sociably together. Lord

Melville said that he never saw Lord Thurlow

in better humour, and they parted "apparently

very good friends.-The Correspondence of the

Right Honourable Sir John Sinclair.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

JUDICIAL CHARACTERS. — No. III.

LORD WYNFORD.

HAviNG ventured to give our opinion of

the judicial characters of the two eminent

persons* who preceded the present Chan

cellor on the woolsack, we shall now turn

our attention to the other learned indi

viduals who have lately presided in the

Superior Courts. Amongst the most con

spicuous of these is Lord Wynford, whose

title still sounds freshly upon the ear; so

long and so well has he been known by his

surname. Mr. Best, Mr. Serjeant Best,

Mr. Justice Best, and Chief Justice Best,

have been so familiar to our ears, that we

confess the patrician appellation which his

Lordship has selected, is not as yet wholly

satisfactory. -

We shall first shortly mention the steps

of his professional career. We have not

been able to learn the precise time when

he was called to the bar, but he was created

a Serjeant in Hilary Term 1800, and after

wards King's Serjeant, and Chief Justice

of Chester. In Hilary vacation 1819, he

was made one of the puisne Judges of the

King's Bench; and, as it is understood, at

the express request of the late King, George

the Fourth, Chief Justice of the Common

Pleas in Hilary vacation 1824. Although

he was never what is called “a reading

man,” and always entered willingly into

the pursuits and gaieties of the world, he,

early distinguished himself in his profes

sion; and his peculiar talents soon declared

him to be a first-rate man as a nisi prius

advocate. He selected the Court of Com

mon Pleas for his field; and his business

although he had many eminent rivals, was

probably as large and varied as any man

ever enjoyed in that Court.

He was some years in parliament; but

* See ante, pp. 65, and 195.

NO, XVI,

HoRAT.

he never distinguished himself particularly

in that arena. This is sometimes attributed

to the failure in his first speech; the dis

appointment of which he is said never to

have overcome. Perhaps, also, his talents

were better suited to the common-place

minds of a jury, than to the fastidious com

pound of talent and prejudice of which

our House of Commons is usually formed.

In Westminster Hall, however, Mr. Ser

jeant Best will long be remembered as one

of the most effective advocates of his day.

Few persons ever addressed a jury with

more complete effect. Having mixed much

with the world, and having observed the

tastes and prejudices of mankind with great

attention and shrewdness, he could speak at

once to the feelings of the men whose

opinions he was desirous of gaining. Ready

and quick-sighted, he could turn any trivial

and unlooked-for occurrence into account.

He was fluent, but not profuse, in his lan

guage; bold and confident of success, but

rarely allowing his confidence to master

his judgment; zealous and active in the

cause of his client, and sometimes even

vehement in his defence. He had the great

art of seizing on the strong point of his

case, or the weak point of his adversary's,

and bringing all his efforts to bear either in

its support or refutation. He would rarely

condescend to fight a battle inch by inch ;

he looked about for some opportunity where

a great blow might be struck which would

at once decide the victory. When we

were accustomed to see him in Court,

eagerly supporting, some doubtful cause,

his face flushed with anxiety, his whole

soul absorbed in the interests of his client,

his faculties excited to their highest pitch

of exertion, there have been few men

whom we should have preferred in our

greatest need. This, however, was only

taking Mr. Serjeant Best in his most for:

tunate cases. He would sometimes recall

to our minds a part of the description which

Dryden has given of** -
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“For close designs and crooked counsels fit,

Sagacious, bold, and turbulent of wit.”

He never attempted any great flight of

eloquence; nothing could be less laboured

than his happiest displays. . He never

seemed to be under any difficulty or hesi

tation; his language was correct and well

applied; his style copious and perspicuous;

his epithets were sometimes nervous and

glowing; but he rarely filled his hearers

with astonishment, or dazzled them by any

transcendent talent. His great desire, and

his very general reward, was a verdict for

his client.

We have described Lord Wynford's man

ner at the bar, because, in so doing, we are

also drawing his judicial character. He

carried his forensic habits to the Bench.

He addressed a jury with nearly the same

earnestness and emphasis. The only dif.

ference was, that, as a Judge, he had not to

argue the worst side of the question. He

very quickly saw the truth of the matter

to be decided; and although he generally

espoused one side with some warmth, yet

it was almost always the right side. His

feelings were so quick, and his temper so

lively, that he was sometimes involved in

disputes with the bar; but his manners, at

other times, were highly courteous to

counsel. Many of his Lordship's judg

ments show very considerable research and

legal ability: almost all of them display

a clear insight into the merits of the case,

although he was sometimes led into error as

to the law. He would occasionally rise above

the usual common-places of a Judge, and

carry the jury with him completely by

some straight-forward appeal to their feel.

ings or sympathies.

We might adduce many of his judgments

in the Common Pleas, of which any English

Judge might be proud. He has, however,

lately shown, in presiding in the Privy

Council, that his judicial talents are in no

way impaired by time. We shall quote

one of these last, which has been reported

by Mr. Knapp. — A Hindoo testator had

made a will, bequeathing the bulk of his

fortune to his executors for religious pur

poses. This will was to be established b

the Court; and Lord Wynford thus ..

dressed himself to the subject. In quoting

this judgment, however, we have selected

it rather from its general interest, than

from any remarkable quality displayed in

1t.

“The interest of sovereigns, as well as

their duty, will ever incline them to secure,

as far as it is in their power, the happiness

of those who live under their government;

and no person can be happy, whose re.

Judicial Characters. — Lord Wynford.

ligious feelings are not respected. If this

were a case between Europeans and Hin

daos, we would not take a step without the

assistance of some of the persons from

India who are acquainted with the usages

of that country with regard to the cere

monies which ought to be observed, and

the works that ought to be performed, on

the death of an opulent native; for we

should fear lest, by the judgment which we

might advise His Majesty to pronounce, the

feelings of the people of Hindostan might

be wounded. But this is a case where

some members of a Hindoo family object

to the allowance that has been made to

other members of the same family for the

expenses of the obsequies of the father of

all the litigant parties, and of the works

which that father, by his will, directed to

be done by those to whom he bequeathed

his fortune. With respect to the obsequies,

as the will gives no directions how they are

to be performed, we have only to consider,

upon the evidence which these parties have

laid before us, whether the sums allowed

for their performance are more than have

usually been expended at funerals of per

sons of the same rank and fortune as the

deceased. If they are more, as some mem

bers of the family object to them, we ought

not to sanction the expenditure. The sums

which have been allowed for the obsequies

and works exceed a sixth of the property

of the deceased, although he left behind

him eight sons and two daughters. This

will not surprise persons who are acquainted

with the history of the countries where the

Roman Catholic religion has been esta

blished. In those countries a much larger

proportion of men's substance was fre

quently directed to what we should now

call superstitious uses. By the laws, for

instance, now existing in Spain, a person,

whatever his family may be, may give to

the church one fifth of his fortune. I can

not, however, find, upon the evidence, any

case in which, in India, more than three

per cent. has been expended in obsequies

and works; and the persons on account of

whom, in those cases, such allowances were

made, were persons of superior caste, and

larger fortune than the deceased. The

sums, too, which have been here allowed,

exceed what had been expended by the

deceased and his brother for the funeral of

their mother. Indeed, although much evi

dence has been given as to what was usually

expended on these occasions, and although

that was the proper enquiry for the Master

to make, he has satisfied himself with en

deavouring to ascertain what had been

actually expended, and not what ought to



Judicial Characters. — Lord Wynford. – General Registry Bill.

have been expended. Such a mode of

settling a claim of this sort would leave

families entirely at the mercy of those who

execute the will of their parents; as they

might expend whatever sum they liked,

however ruinous such expenditure might

be to those who had the property bequeathed

to them. It is true, that in the will all the

children are to be required by the execu

tors to attend the ceremonies; and if they

decline attending them, the executors are

to perform these ceremonies themselves;

and no one is to be permitted to object to

the manner in which they shall have been

performed: but we do not think this clause

gives the executors power to incur any

expense they might think proper, without

control, and without account. The mean

ing of these words is this;– If you do not

think proper to attend the obsequies of

your father, you shall not be heard after

wards to find fault with the manner in which

these ceremonies were performed, or to

raise trifling objections to the expense in

curred. But these words do not give the

executors an unlimited authority to waste

the property of the deceased, and to leave

the children destitute.”

Lord Wynford, since he has been called

to the House of Peers, does not seem in

clined to close his career of utility. He

has become an active senator; and although,

to a certain degree, disabled * by infirmity,

his mind appears still active and energetic.

He has made several motions, and proposed

several new measures. Two of his bills we

have already laid before our readers. (See

pp. 113. 148.) His exposure of the modern

system of special pleading, we think pecu

liarly happy. He has not contented him

self, however, with mere professional topics:

he has frequently launched into the sea of

political discussion, and is by no means back

ward in giving his opinion on the leading

topics of the day. He has not, however,

been permitted to send forth his opinions

without opposition. On a late occasion,

when he brought the state of the nation

before the upper House, his speech was se

verely treated by Lord King. “My Lords,”

said the last noble Baron, “the noble and

learned Lord,—for learned I must call him,

* On a late debate, he was unable to address

the House standing, but requested permission to

speak sitting. This was of course granted, and

he delivered his opinion on the question before

the House of Lords in this posture. The other

Lords crowded round him to hear his speech,

and the whole group presented a very interest

ing “tableau,” as the French would have called
it.
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and learned no doubt he is in his own pro

fession and his own Court, but learned he

is not in the information that is wanted here,

or at least he has thrown no ray of light on

what a gentleman at the bar called the

opaque atmosphere of this House,– the

noble and learned Lord has moved for a

committee to enquire into the causes of dis

tress which now pervades the country, to

devise remedies, and to report their opinion

thereupon to the House. Taking the view

of this question that the noble and learned

Lord has taken, I am sure that the committee

for which he moves would, if granted to

him, be nothing more than an ignis fatuus;

that it would lead your Lordships out of

the clear path, and lead you deeper in

the dark.” ” The noble and learned Lord,

however, did not think it necessary to reply

to this somewhat uncourteous attack, and

was probably very little injured by it in the

eyes of the House, or of the country.

We anticipate much benefit to the coun

try from the exertions of Lord Wynford

in the reform of our laws.

ONTHEGENERAL REGISTRY BILL.

SIR, -

I THINK the remarks I am about to make

may be most readily and effectually com

municated to the profession through your

pages, and I therefore beg their insertion

in your next Number. -

In perusing an article in the last Number

of the Law Magazine, upon the “ State of

the Registry Question,” I have been not a

little surprised to meet with an assertion,

(p. 197.) that the proposed bill for establish

ing a general register “has been hurried

into the House in a more imperfect condi

tion, than, perhaps, any measure whatever of

the least importance or interest, for years;”

and a few lines beyond, the following para

graph :— “ Whether a missive, super

scribed, like the missives of old— haste,

haste, post-haste— was delivered to Mr.

Duval, who had the chief management of

the bill, we cannot pretend to explain; but

certain it is, that he was scarcely allowed

time to copy his clauses, much less to col

late or elaborate them : it is matter of no

toriety, that the bill was first seen by the

majority of the commissioners in print;

and the only excuse we have heard for its

manifold sins of omission and commission

is, that these will be remedied by the Com

mittee of the House of Commons; an as

* Mirror of Parl. part 71.461.
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sembly well qualified, no doubt, to decide.

on questions of abstruse technical lore, and

mould anew one of the most complex and

anomalous systems in the world,—the En

glish system of conveyancing.” -

In the absence of explanation or contra

diction by authority, I think the profession

at large should be apprised of certain facts

lying within the knowledge of many of its

members.

Among practising conveyancers, at least, it

is no secret, that the members of the original

commission for enquiring into the laws of

real property, had, in effect, abandoned the

idea of a general registry. But when Mr.

Duval afterwards consented to take part

in the commission, and joined it with

Messrs. Sanders and Tyrrell, the subject

was resumed; and the first-named gentle

man planned the simple and ingenious

mode of indexing deeds, which it is now

proposed to adopt, and which first satisfied

the most eminent men in the profession of

the practicability of a general register.

This was in the autumn of 1829; and from

that time till the presentation of the Se

cond Report of the Real Property Com

missioners, the minds of the members of

the commission in general, and that of the

author of the plan in particular, were in a

great measure employed upon “ the me

chanical parts of the plan.” When, there

fore, instructions for the preparation of the

bill were given by the government in August

last, and the execution of those instruc

tions was confided to Mr. Duval exclusively,

he had not for the first time to consider

the principle or even the mechanical parts

of the plan; and however he might after

wards be pressed for his draft, it is probable

that more actual time and consideration

was devoted to the framework and language

of the bill, than has been bestowed upon the

form of any preceding public bill; and it lies

within the knowledge of many, that almost

every original clause was retouched or al

tered before the heads of the BILL were

printed. The general draft, being consi

dered as a production for which the indi

vidual framer of it was alone responsible,

was not, I have understood, formally sub

mitted to the other commissioners, until it

was printed, in the middle of November

last: but here the imperfect information of

the Editors of the Law Magazine has

strangely misled them; for the draft was

printed, not as a bill, but merely as the

heads of a bill, for the express purpose of

being submitted to the commissioners, and

many other members of the profession, for

their opinions, and it was accordingly cir

culated to a considerable extent. In de
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ference to other opinions, the general

arrangement of the draft was changed,

and some of the clauses altered; and the

bill was then introduced, and was first

printed in obedience to an order of the

House of Commons, made on the 21st of

December last.

The alleged “manifold sins of omission

and commission,” in the bill as it stands,

are matters of opinion. I believe they are

to be accounted for by the fact, that at

least some members of the commission

(and those esteemed by the profession the

most competent, to judge) think that the

bill should pass into a law nearly as it

stands; and, if I am rightly informed, it is

for this reason only that additional or sub

stituted clauses will be proposed in the

Committee of the House of Commons: but

which clauses either already have been, or

will be, framed by a commissioner, with the

same attention as the other parts of the

bill.

I am, Sir,

Your obedient servant,

A ConveyANCING BARRISTER.

10th Feb. 1851.

MEDICAL EVIDENCE.

TRIALS OF JOHN DAVIS ;– OF DONELLAN,

FOR POISONING SIR THEODOSIUS BOUGH

ToN;–OF DONNAL ;– OF COWPER.

It is not a little surprising, that so intel

ligent and respectable a class of men as the

medical profession should make so poor a

figure in the witness-box. In our own ex

perience, we have known so many gentle

men of this profession “break down,” as it

is called, that we have a great distrust of

this kind of evidence. We have frequently

seen a medical witness-called into the box,

and positively swear to a certain fact as the

result of his experience, and then suffer

himself to be completely driven out of his

opinion. Take, for instance, the evidence of

tests of poison; we have repeatedly heard

a doctor declare that he had on analyzation

discovered poison—arsenic, for example—

in a particular vessel, or in the stomach of

a deceased person, and, when asked his rea

son, he has stated that the existence of a

particular fact, or a certain test, was an in

fallible proof of the presence of the poison;

on cross-examination, this statement has

been closely sifted, and he has been forced

to admit that the appearance on which he

relied is by no means infallible, and might

have been produced by other substances:

and that, in fact, although the life of the
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prisoner has been depending on his testi

mony, he has been guided by mere infer

ence and supposition. We have seen this

repeatedly happen: we have alluded to

evidence of the presence of poison : we

recollect one recent and remarkable in

stance on another point, which, as it has

never been in print, we shall mention.—At

the autumn great Sessions, 1829, John Da

vis was tried at Carmarthen for the mur

der of a young woman, who had been his

sweetheart. The evidence was entirely

circumstantial, and was of the faintest kind;

a bloody hatchet had been found near the

young woman, which was, to a certain ex

tent, brought home to the prisoner. This

circumstance was the most important proof

against him. A medical witness was called,

and was asked, by the counsel for the pro

secution, his opinion as to the instrument

by which the young woman had been mur

dered. He answered, “that in his opi

nion it was either with a hatchet or a bill

hook." On cross-examination by the pri

soner's counsel, the following questions were

asked. Q. “You said that the wounds

were inflicted with a hatchet or a bill

hook?”— A. “Yes.” Q. “ You think

they could have been committed with no

other instrument whatever?”—A. “ Yes.”

Q. “You are ready to swear that these

were the only two instruments that could

by possibility have been used ?”— A. “I

am ready to swear it.” Q. “You think,

then, that precisely the same effect would

be produced by a hatchet and a bill-hook?”

— A. “I do.” Q. “The one having a

concave, the other a convex edge?”—A. “I

am of that opinion.” Q. “These were the

only two instruments that could have been

used?”— A. “I think so.” Q. “Now,

Sir, might not these wounds have been in

flicted with a sword?" – A. “ They could

not." Q. “Why could they not?”—

“ Because the prisoner HAD No sword.”

Thus this person's evidence was given

throughout on the presumption that the

prisoner was actually guilty.

These observations have been suggested

by reading a lecture lately delivered by

Mr. Amos at the London University, re

ported in the Medical Gazette of the 12th

of February, 1831. It will supply-us with

some further instances of the truth of our

opinion on this subject; and we shall, there

fore, quote the most interesting part of it.

“A medical man who has not seen a patient,

may, after hearing the evidence of others, be

called to prove, on his oath, the general effect

of the disease described by them, and its pro

bable consequences in the particular case. Thus,

in prosecutions for murder, medical men have
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been allowed to state their opinions, whether

the wounds described by witnesses were likely

to be the cause of death; or, in another descrip

tion of cases, whether such and such appear

ances are symptoms of insanity? So a medical

man may be asked his opinion upon many hy

pothetical points, not proved in evidence, but

suggested by the ingenuity of counsel : as, for

example, where the strangulation of a new-born

infant is charged, whether the swollen and red

appearance of the head might not have been

occasioned by its being born some time before

the body, or been produced by the accidental

ligature of the navel-string.

“It is part of the business of a course of lec

tures upon Medical Jurisprudence, to inform

the medical student, when you are summoned

upon a trial of this or that description, besides

any facts which you may have witnessed, upon

what points is the counsel on one or the other

side likely to call for your opinion ?

“You will say, it is easy enough to give an

opinion. I may answer, that lawyers have the

advantage of medical men in this— that the

opinions of medical men, are submitted to a

much more severe ordeal. Having given your

opinion, you will be asked, what are the grounds of

your opinion? If you say, your own experience,

the extent of this will be narrowly investigated.

If you say, from analogical experiments, which

you have made upon the lower animals (as it is

very frequent that horses and dogs, and cats,

and other animals, are drowned or poisoned

with a view to throw light on the manner of

death of a person supposed to have been mur

dered), you will be required to give a satisfac

tory answer to the questions: for example,

whether any certain analogy is to be drawn

from the effects of any given species of poison

upon an animal of the brute creation, to that

which it may have upon a human subject; and

whether particular substances, which would kill

animals instantaneously, would have no noxious

effect, or at least a much less immediate effect,

upon the human subject?

“I will give some extracts of examinations,

where analogy has been stated as the ground of

medical opinion.

“[Here the Professor read some passages from

the direct and cross-examination of Dr. Rattray

—and then the following passage from the evi

dence of John Hunter on the memorable trial

of Donellan.]

Mr. John HuntEA eramined by MR. NewNHAM.

“‘Q. Is any certain analogy to be drawn

from the effects of any species of poison upon

an animal of the brute creation, to that which

it may have upon the human subject?– A. As

far as my experience goes, which is not a very

confined one, because I have poisoned some

thousands of animals, they are very nearly the

same. Opium, for instance, will poison a dog as

well as a man; arsenic will have very nearly the

same effect upon a dog as it would have, I take

it for granted, upon a man; I know something

of the effects of them, and I believe their oper

ations will be nearly similar. Q. Are there not

many things that kill animals almost instant

aneously, that will have no detrimental or
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noxious effect upon a human subject; spirits,

for instance, occur to me?—A. I apprehend a

great deal depends upon the mode of experi

ment. No man is fit to make one, but those

who have made many, and paid considerable

attention to all the circumstances that relate to

experiments. It is a common experiment, which

I believe seldom fails, and it is in the mouth of

every body, that a little brandy will kill a cat.

I have made the experiment, and have killed

several cats; but it is a false experiment. In

all those cases where it kills the cat, it kills her

by getting into her lungs, not into her stomach;

because, if you convey the same quantity of

brandy, or three times as much, into the sto

mach, in such a way as that the lungs shall not

be affected, the cat will not die. Now, in those

experiments that are made by forcing an animal

to drink, there are two operations going on :

one is a refusing the liquor, by the animal kick

ing and working with its throat to refuse it;

the other is a forcing the liquor upon the animal;

and there are very few operations of that kind

but some of the liquor gets into the lungs. I

have known it from experience. Q. If you had

been called upon to dissect a body suspected to

have died Ppoison, should you or not have

thought it necessary to have pursued your search

through the guts?— A. Certainly. Q. Do you

not apprehend that you would have been more

likely to receive information from them than

from any other part of the frame P-A. That

is the track of the poison, and I should certainly

have followed that track through.”

“Nay, more: you will not always be let off

with stating your own opinion, and giving some

ground for it, but you will be expected to know

something about the opinions of others; or at

least you will appear very ignorant if you do

not. And it may be observed, that perhaps

lawyers, whose freedom of intellectual enquiry

is fettered in the closest and most servile man

ner by authority, are apt to lay too great stress

upon authority in medical matters. You must

constantly, therefore, be expected to be taxed

with such questions as these: — What are Hun

ter's opinions upon such or such a subject?

Was Haller, was Dr. Mead, of the opinion you

are now giving?

“I remember a medical man, at Lincoln,

endeavouring to give the go-by to such ques

tions, by slighting the information which was

to be obtained from medical writers; answering,

that ‘ the writers of books would advance any

thing’, Chief Justice Dallas severely repri

manded the witness, observing, that he would

not sit in a court of justice and hear science

reviled, and the recorded researches of the

medical world represented by ignorant tongues

as leading only to uncertainty. -

“It has been a great reproach to the medical

profession, that, on the occasion of celebrated

trials, the medical witnesses on the one side and

the other have contradicted each other in such

a point-blank manner in their opinions delivered

upon oath. - -

“Thus in the case of Donnal, tried at Exeter,

in 1817, for poisoning his mother-in-law with ar

semic, Dr. Edwards, for the prosecution, is asked

– What is your opinion, from the appearance
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of the deceased on dissection, as to the cause of

her death P-A. From the appearance of the

stomach and intestines, independently of the

examination and analysis of their contents, I

have no doubt that the death was produced by

arsenic. And, in re-examination, you have stated

your opinion that the death was not occasioned

by cholera morbus, and have been asked several

questions upon the nature of cholera: do you

change your opinion?— A. I do not. When

Dr. Adam Neale is called for the defence, he is

asked— Did you hear distinctly the description

Dr. Edwards gave of the appearance of the

stomach after it was opened? To what should

you, independently of other circumstances, have

attributed that appearance?—A. To no cause

but disease. Q. What disease ? – A. Cholera

morbus. In this he is followed by two or three

more doctors. Dr. Edwards spoke also as to

the certainty of two tests he had employed—

blue vitriol and lunar caustic; and that the cir

cumstance of Mrs. Donnal having eaten onions

shortly before her death, could not have effected

the tests. The doctors for the defence denied the

sufficiency of the tests, and deposed that the tests

would very probably be affected by the onions.

“So, in Donellan’s trial, the doctors for the

prosecution were particularly asked as to their

opinion upon the symptoms described by Lady

Boughton, and which I read on the last occasion;

and they say that they are of opinion, from the

symptoms described, that the cause of the death

was laurel water. Q. Is the heaving of the

stomach a circumstance which attends epilepsy,

or apoplexy?—A. It is not. Now, when John

Hunter is called, he is asked— Are the symp

toms that appeared after the medicine was given,

such as necessarily to conclude that the person

had taken poison?– A. Certainly not. Q. If

an apoplexy had come on, would not the symp

toms have been nearly or somewhat similar?—

A. Very much of the same. Q. You have heard

of the froth issuing from Sir Theodosius's mouth,

a minute or two before he died; is that peculiar

to a man dying of poison?—A. No; 1, should

rather suspect an apoplexy. You recollect the

circumstance that was mentioned of a violent

heaving of the stomach?—A. All that is the

effect of the voluntary action being lost, and

nothing going on but the involuntary.

“Again, the doctors for the prosecution swore

that it was their opinion, from the appearances

of the body on dissection, that Sir Theodosius

had been poisoned; and that those appearances

could not arise from putrefaction. John Hun

ter said, that, in his judgment, the appearances

were entirely the result of putrefaction, and

that they did not afford the least suspicion that

Sir Theodosius died of poison.

“But the most remarkable of a multitude of

instances of cross-swearing by doctors, with

regard to medical opinion, was in the case of

Cowper, afterwards a Judge. He was tried

for the murder of Mrs. Stout, a Quaker lady,

whose body was found in a river near Hertford,

during the time Cowper was attending the Hert

ford assizes as a counsel, and who had fallen in

love with Cowper. She had also written some

love-letters to another swain, signed “Your

loving duck.” The charge against Cowper was,
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that he had strangled the woman, and then had

thrown her body into the river, in order to give

a colour to the charge of suicide. At the time

this happened, Cowper's father and brother were

sitting members for Hertford, after a recent

election, which had been strongly contested;

and the irritation occasioned by it was still ac

tive. Accordingly, a long list of Tory doctors

were summoned for the prosecution, and an

equally long list of Whig doctors for the defence.

The contest was upon a point of medical opinion

with regard to bodies found floating, without

water in them—how the deceased came by their

—death. Mrs. Stout was found at the top of the

water the day after she was missing; but her

body was not opened till six weeks afterwards,

when no water was found in it.

[The contradictions of the medical witnesses

in this case were very remarkable indeed. We

may refer the reader to them in Gordon Smith's

Analysis of Med. Ev. pp. 274, 275. 281. 283.]

“I shall have occasion frequently, in the

course of my lectures, to advert to the subject

of the demeanour of medical witnesses. The

hour will just allow of me, this evening, advert

ing to one piece of advice; which is, in the

witness-box to drop as much as possible the

language which is known only to scientific men,

and to adopt that which is in popular use. If

you have occasion to speak of a person fainting,

do not say, as I have heard it said, that you

found the patient in a state of syncope; — and

you must not expect a court of justice to un

derstand you if you talk of a person being

comatose, or of the appearance º his stomach

after death being highly vascular, or of your

having discovered poisonous ingredients in his

intestines by means of a delicate test. The

Judge and counsel are generally very shallow

men of science, and it is a great advantage

for them to raise a laugh at persons whom

they would represent to be using hard names

for common things. Veterinary surgeons are

a great game for counsel; as I remember,

in particular, a veterinary surgeon, who, when

cross-examined by Serjeant Vaughan, was so

unfortunate as to make use of the term ‘sus

pensary ligament, which the Serjeant inter

preted ‘a hangman’s noose.” I should guard

you also against the use of metaphorical expres

sions, of which I will give you an example.

In the examination of Mr. Tucker, in Don

mall's case, the witness is asked ‘Have you

seen the prescription which Dr. Edwards wrote

that night P – A. No, I have not; but I could

wish to see it. (Here the prescription was shown

to the witness). Now, supposing a person to

have retchings and purgings for several hours,

and that you found these attended with fre

quent and fluttering pulse, in that state of the

illness what should you have prescribed P-- A.

I should have prescribed diametrically opposite to

the prescription of Dr. Edwards; I should con

sider that prescribed by Dr. Edwards as adding

weight to a porter’s back.” Mr. Justice Abbott,

(to the witness) “Don’t speak metaphorically:

you are speaking just now of a gentleman of

experience and respectability; I don't wish you

to conceal your opinion, but only to speak it in

different language.”
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“And considering that, when you are giving

testimony in a witness-box, you are discharging

a most responsible duty upon your oaths, I

should recommend you, even if you should

meet with rude and unbecoming treatment from

an advocate, that you should not vie with him

in a dexterous use of what my Lord Bolingbroke

calls ‘the flowers of Billingsgate.” A short ex

tract from a scene in the Oldham Inquest will

illustrate my meaning.

“Mr. Simmons, a surgeon of Manchester, is

undergoing a cross-examination by Mr. Harmer.

* I think,’ says Mr. S., “I am more capable of

forming a correct opinion on the subject than

Mr. Cox.’ ‘The jury, Sir, replies Mr. H., “will

no doubt duly appreciate the value of that self

opinion. Mr. Ashworth. – Really, Mr. Coro

ner, I must interpose to protect the witness from

this sort of attack. Witness. – Oh Mr. Ash

worth, let me go on, I will teach him surgery;

I am anxious for a little more discussion; he

is not the first lawyer I have taught surgery.

Mr. Harmer. — Perhaps not ; but notwith

standing the opinion you entertain of your own

skill, I should be very sorry to be under your

hands. IWitness.– Oh I’ll teach you sur

gery, Sir. As you have challenged me with a

castigation from different medical opinions, I

hope you will bring down Dr. Cline, Sir Everard

Home, and the other leading members of the

faculty. I shall be very happy to see them.

Mr. A. —I will ask you, Mr. Coroner, whether

the witness is to be attacked in this kind of

way. Witness. – I am sorry you should inter

rupt the gentleman, Mr. Ashworth; I am anxious

for a little more discussion with him. (Here

much clamour ensued, and different gentlemen

addressed the Coroner together.) Witness. – I

want a little more discussion; don’t interrupt

the gentleman; I should like a little more dis

cussion with him. Mr. H. — I beg you will

hear Mr. Simmons; he says he wants a little

more discussion. The Coroner. —I have ex

hausted all my patience,’ &c.”

REVIEW.

LAW REPORTING.

Reports of Cases argued and ruled at Nisi

Prius in the Court of King's Bench and

Common Pleas, and on the Western and

Oxford Circuits, from the Sittings after

Hilary Term 11 Geo. 4. to the Sittings

after Trinity Term 1 Will. 4. . By Wil

liam Moody and Benjamin Heath Malkin.

London. J. andW.T. Clarke; and Saun- .

ders and Benning.

LoRD REDESDALE, four years ago, in a

pamphlet upon the Chancery Commission,

gave it as his opinion, that one great evil of

the present state of the law was the num

ber and length of the present law reports.

He referred, he said, with pleasure, to At

kyns and Peere Williams, where he found

that the exact point decided was stated

shortly and correctly; but when he opened

Y 4.
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the reporters of the present day, he was

confused and wearied by long and useless

statements of deeds and wills, and the

real points of the case overlaid by all the

verbiage which the Judges had uttered.

His Lordship ascribed this unfortunate

change in the manner of reporting to law

book-selling being a more profitable trade

than formerly. Now, we are not inclined

to go the whole length of the learned Lord;

we think that there are some reports now

published which display great ability and

judgment; but we regret to say that there

are many which richly deserve the censure

which his Lordship passed on them.

When it is recollected that the reports of

common law alone occupy more than 60,000

pages, we think it is full time that some end

should be put to it; and we have long in

tended to turn our full attention to the

subject, and expose what appear to us the

most prominent evils of the present sys

tem. It would be no difficult matter to show

that many of the cases reported are mere

specimens of book-making; that they might

be compressed within a quarter of their

present space; that the interests of the

profession are greatly affected by the pre

sent system, not merely in being made to

pay four times as much as they should pay,

but, what is more important, in not having

the knowledge which these works contain

presented to them in an accessible form,

and the consequent loss of valuable time.

These are the evils of which we complain,

they are universally felt and lamented; and

we could, if we pleased, bring together so

numerous, a list of extracts showing the

truth of what we state, that the whole over

grown pile of modern reports would totter

to its foundation. We are inclined, how

ever, for the present, to spare ourselves this

somewhat painful task: we have now stated

the grievances of which we complain; we

think we owe it to the profession to do our

best to remedy them; we, moreover, pro

mise to do so, having both the power and

the will to carry our intentions into effect.

But we are unwilling to do this without due

notice to the parties concerned; we are will

ing to pass an act of oblivion which shall

obliterate from our minds all offences of

this nature up to the present day. But, in

future, we shall hold any such feelings to

be mere signs of weakness: we should

abandon the charge that has been commit

ted to our care—the interests of the profes

sion—if we acted otherwise; and we pro

mise, if occasion should require, that we

shall not be slow, in following up this an

nouncement, be the offender who he may.

Review: Law Reporting.

We have great pleasure in stating that

the reports of Messrs. Moody and Malkin

do not come in any degree within the limits

of our censure. They are models for the

nisi prius reporter, and are deserving of

considerable praise; they are, with some

few others, the Abdiels of the host;

“Among the faithless, faithful only they;

Among innumerable false, unmoved,

Unshaken, unseduced;

Nor number nor example with them wrought

To swerve from truth, or change their constant

mind.”

The points decided are given neatly and

correctly; the opinions of the Court con

densed and clearly stated; and the subjects

well selected. The whole of the cases in

this Number will be found shortly stated

under their proper heads in the QUARTERLY

DIGEST. We shall here mention more

fully the most important cases.

The first decision which we shall notice,

is the case of Obbard and another v. Betham,

p. 483, which establishes an important prin

ciple. Where bills are given in payment

for goods, if the goods turn out to be worth

much less than the estimated price, a doubt

arose, whether the whole amount of the

bills could be recovered. It is well known

that great frauds are frequently committed

on distressed persons in this manner. They

consent to accept bills, and receive, instead

of money, goods which prove to be worth

about half the amount of the bills they have

accepted. Lord Tenterden, however, ruled

in this case, that the full amount of such

bills may be recovered. “The cases cited

for the plaintiff 4,” said his Lordship, “have

completely established the distinction be

tween an action for the price of the goods,

and an action given for the security for

them. In the former, the value only can

be recovered; in the latter, I take it to

have been settled by those cases, and acted

upon ever since as law, that the party

holding bills given for the price of goods

supplied can recover upon them, unless

there has been a total failure of consider

ation. If the consideration fails partially,

as by the inferiority of the article furnished

to that ordered, the buyer must seek his

remedy by a cross action.” There was a

warranty that the goods were “ of good

quality;” but Lord Tenterden thought

that did not alter the case.

There are also two cases on a point in

bankruptcy of much interest. The first is

Ward and another v. Clarke, 497., which

* Morgan v. Richardson, 1 Camp. 40. n. Tye

v. Gwynne, 2 Camp. 346.; and see Heming v.

Simpson, 1 Camp. 40. m.
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has decided, that where a bankrupt, after

a secret act of bankruptcy, bought on credit,

and sold for ready money at unduly low

prices, the purchasers were not entitled to

the protection of the 6 Geo. 4. c. 16. § 82.,

which enacts, “That all payments really

and bond fide made by and to a bankrupt

before the date and issuing of the com

mission against such bankrupt, shall be

deemed valid, notwithstanding any prior

act of bankruptcy, provided the person so

dealing with the bankrupt had not notice

of any act of bankruptcy, unless the pur

chase was in the usual course of business.

This principle is extended still farther by the

subsequent case of Cook and another, v. Cal

decott, 522. ; in which Lord Tenterden held,

that a sale of goods under such circum

stances is an act of bankruptcy; and that

the buyer is liable to the assignees in tro

ver for the value of the goods: the jury

however could not agree, and no verdict

was found. We think the case so import

ant, however, that we shall give it fully.

The action was brought to recover the

value of two parcels of goods, delivered by

the bankrupt to the defendant, on the 12th

and 19th of February, 1829, respectively,

under the following circumstances : — The

goods delivered on the 12th of February,

were about half of one and the whole of

another parcel of goods, which the bank

rupt had bought a few weeks before on

three months’ credit. Evidence was given

that the prices at which the bankrupt had

purchased were the fair and usual prices

at the time of his purchase, and that no

depreciation had taken place between that

time and the time of the sale to the de

fendant. The defendant bought them for

ready money, at a depreciation of 33% per

cent. ; the original prices, and that deduc

tion, being stated on the invoice to him.

It did not appear, however, that the origi

nal prices were stated as those paid by the

bankrupt; nor was any evidence given to

show that the defendant knew them to

be so. The circumstances respecting the

goods delivered on the 19th of February

were just similar, except that, with respect

to part of them, the price paid by the

bankrupt and the value were not proved;

and that the rest were shown to have been

purchased by the bankrupt on the same

day, at 48s. 6d. a piece, and sold by him to

the defendant at 38s. 6d. a piece: but here,

as before, there was nothing to fix the de

fendant with knowledge of the price given

by the bankrupt, or the time of his pur

chase. The other circumstances relied on

against the defendant were these : — That

the original seller of part of the goods
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purchased on the 12th of February, bought

one piece of these goods from the defend

ant at 2s. 8d. a yard, the sale price to the

bankrupt being 2s. 10d. ; and that on the

next day the defendant's shopman refused

to deliver it, and mentioned a higher as

fixed upon those goods, but refused to sell

them to that party, stating that they were

already contracted for; that the goods

were packed in bales, containing articles of

various kinds, and that the defendant had

purchased them after inspecting one bale

only; and that the defendant had stated,

on his examination before the commission

ers of bankruptcy, that the goods were

soiled or damaged; which witnesses were

produced on this occasion to negative.

Down became a bankrupt, and a commis

sion was issued against him within a week

of the transaction of February 19th. No

act of bankruptcy was proved earlier than

the 20th, though he was shown to have

contemplated absenting himself from his

creditors as early as the 16th. The reso

lution, however, did not appear to have

been acted on till the 20th.

Campbell, in opening the case for the

plaintiff, admitted that the assignees could

not avoid the transactions in question, how

ever fraudulent they might be, if they took

place before an act of bankruptcy, because

with respect to such transactions they only

stood in the place of the bankrupt, who

could not have defeated them by relying

on his own fraud; but he contended, that

if it should turn out that there was no other

act of bankruptcy at the time, the transac

tions themselves were acts of bankruptcy

within the 6 Geo. 4. c. 16. s. 3., as “a

fraudulent gift, delivery, or transfer ofgoods

or chattels, with intent to delay or defeat

his creditors.”

Lord Tenterden C. J., in summing up to

the jury, said,—“All other proof of any act

of bankruptcy previous to the sales in ques

tion having failed, the only question is, whe

ther the transactions themselves, or either

of them, are to be considered as acts of

bankruptcy within the 6 Geo.4. c. 16. s. 3...?

The words of the clause are, ‘ fraudulent

gift, delivery, or transfer, the word “fraudu

lent’ of course applying to each of those

that follow it. Now, a sale is a transfer,

and therefore may come within the mean

ing of the provisions of the statute as a

‘ fraudulent transfer.' But though it may

be so, it is not, from its nature, a transaction

exposed to the same suspicion as some of

those which would be comprehended under

the former words: and I think that a sale

cannot in reason be held to be a fraudulent

transfer, unless it takes place under such
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circumstances that the buyer, as a man of

business and understanding, ought to sus

ect and believe that the seller means by

it to get money for himself in fraud of his

creditors; and that the sale is made for

that purpose. The question, therefore, for

the jury is, whether they think that the de

fendant, as a man of business, ought to have

known that Down affected these sales, or

either of them, for the purpose of putting

the proceeds in his own pocket, and de

frauding his creditors 2 If so, the verdict

should be for the plaintiffs for all the goods

comprised in that transaction, or delivered

subsequently to it.” The jury (a full special

jury) were equally divided in opinion; and

after retiring for two hours, were discharged

from giving a verdict.

These appear to us the most important

cases in the Number, but there are other

useful points decided, the knowledge of

which will be serviceable to most profes

sional men; and we have great pleasure in

lending an additional circulation to the

cases which we have extracted; and we

hope to be able, from time to time, as the

reports are published, in the same manner

to extend the sphere of their utility.

SomeObservations on the Necessity ofreform

ing the House of Lords considered as

the Court of ultimate Appeal in the Ad

ministration of Civil Justice. London.

H. Butterworth. 1831.

THE object of the pamphlet now before us

is to point out the total inefficiency of the

House of Lords, as at present constituted,

to act as a competent Court of ultimate

appeal. The author shows the incompe

tence of the Peers themselves to decide

on the various questions brought before

them; and that the Chancellor in reality

decides. He then proceeds to prove, that

in matters of law, the Chancellor, from the

course of his previous life, is not generally

a proper person to review the judgments of

the Courts of law. Next he demonstrates

that the appeal from the Court of Chancery

to the House of Lords is only an appeal

from the Chancellor to the Chancellor. As

this is the scope of the work, our readers

will readily perceive that there can be no

thing very new in it, and we could have

wished that the author had stated his ob

jection to the present system less flippantly

than he has done. However, now that re

form in the law is the object of constant

attention , with the legislature, any work

which points out the real abuses of our

judicial system must be useful. The au

thor seems, however, not to have attended

Review: — Law Reporting. —Customs of London.

to the provisions of 1 Will. 4.

with regard to Writs of Error.

and 12. he speaks of appeals from writs

of error, from the C. P. to the K. B.,

and from the K. B., in certain cases, direct

to the House of Lords. The above-men

tioned statute, however, provides, “that

writs of error upon any judgment given

by any of the said (superior) Courts, shall

hereafter be made returnable only before

the Judges, or Judges and Barons, as the

case may be, of the other two Courts in

the Exchequer Chamber;” and from the

“ judgment in error” of such Judges, or

Judges and Barons, “no writ of error

shall lie or be had, except the same be

made returnable in the High Court of Par

liament.” Some other mistakes might be

pointed out; and we would advise the au

thor, when next he recommends a reform,

to make himself fully acquainted with the

existing system.

c. 70. s. 8.,

In pp. 11.

CUSTOM'S OF LONDON.

r

ANCIENT LIGHTS.

THE customs of London, so ancient, and so

justly prized by the citizens, are not, strictly

speaking, parcel of the common law of England;

but are recognised in the Superior Courts, as

obligatory within the precincts of the city.

These customs are, however, not acknow

ledged by the Courts, until they have been once

certified by the Recorder; and who certifies to

their existence by an ore tenus communication

to the Court, in which the certiorari to return

the custom is made returnable.

Returns of this kind have been made occasion

ally, within the last three centuries, into the

Court of Chancery; but the records of the

Court of King's Bench present no such certifi

cate during the intermediate reigns from Hen.VI.

to Geo. II.; and the only instance which exists

since the latter period is in the case of Plummer

v. Bentham", where the form of certificate used

was in the following form:—

“The answer of Marshe Dickenson, Esq. the

Mayor, and of the Aldermen of the City.

“Wethe said Mayor and Aldermen of the said

city, by Sir William Moreton, Knight, Recorder

of the said city, by word ofmouth of the said Re

corder, according to the said custom of the said

city, do, in obedience to the said annexed writ,

humbly certify that there is now had, and from

the time whereof the memory of man runneth

not to the contrary there hath been had, and re

ceived such ancient andlaudable customin the said

city, used and approved, to wit, “that if any one

hath a messuage or house in the said city, near,

or contiguous and adjoining to another ancient

messuage or house, or to the ancient foundation

of another ancient messuage or house in the said

city, of another person his neighbour there, and

* 1 Burr. 248. 252.
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the windows or lights of such messuage or house

are looking, fronting, or situate towards, upon,

or over, or against the said other ancient mes

suage or house, or ancient foundation of such

other ancient messuage or house, of such other

person his neighbour, so being near, adjacent,

contiguous, or adjoining, although such messuage

or house, and the lights and windows thereof,

be or were ancient, yet such other person his

neighbour, being the owner of such other mes

suage or house of ancient foundations, so being

near, adjacent, or adjoining, by and according

to the custom of the said city, in the same city

for all the time aforesaid used and approved,

well and lawfully may, might, and hath used, at

his will and pleasure, his said other messuage or

house so being near, adjacent, or adjoining, by

building to exalt or erect; or of new, upon the

ancient foundation of such other messuage or

house so being near, adjacent, or adjoining, to

build and erect a new messuage or house to such

height as the said ownershall please, against and

opposite to the said lights and windows near or

contiguous to such other messuage or house, and

by means thereof to obscure and darken such

windows or lights; unless there be or hath been

some writing, instrument, or record of an agree

ment or restriction to the contrary in that

behalf.”

Upon this important occasion, the Recorder

of London appeared down at the bar, and in his

purple cloth robe faced with black velvet.

TEMPLARIUS.

==-------

WOUNDING WITH A BLUNT

INSTRUMENT.

To the Editor of the Legal Observer.

MR. EDITor,

You are, no doubt, aware that a man was

convicted at the late Special Commission,

- holden at Salisbury, on an indictment under

the 9 G. 4. c. 31. s. 12., for wounding a ma

gistrate with a hammer, intending to do him

some grievous bodily harm. The case was re

ferred to the Judges for their opinion, whether

the wounding with such an instrument as a

hammer was sufficient to sustain an indictment

on that statute. The Judges were of opinion

that a wounding with any blunt instrument was

sufficient. -

Sir,– I live in a country where people are not

so cool and collected as they are in yours, and,

therefore, the effect of this decision will be felt

more strongly here than with you. ... “Any

blunt instrument” will include an appalling re

striction on the laudable disposition to punish

impertinence. If I just beat a man with a

cudgel; if I knock down an insolent rascal who

has affronted a female; if I even pull his mose,

and the skin be in the least removed; since that

is a wounding, and my stick, or finger and

thumb, are blunt instruments, then there is “a

wounding with a blunt instrument,” and there

fore I am liable to be hanged Why, Sir, can

such things be? They talk of the laws of Draco,

and the Black Act, but this construction of the
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9 G. 4. c. 31. is infinitely more merciless. If

this could have been the intention of Lord

Lansdown, when he brought in the bill, he

ought to be called Lord Moloch ! Sir, when

once such a construction is admitted, there is

no knowing how far it will go. “Blunt in

strument l”—why, sometimes Mr. O’Connell’s

speeches are blunt instruments, and inflict

wounds: so he is liable to be hanged, accord

ing to this construction.

Though I am only a poor Irishman, perhaps,

Sir, you will have no objection to put this in

your very clever publication, to oblige

Your obedient servant,

Sackville Street, O’M.

Dublin.

==-e

SUPERIOR COURTS.

PRACTICE IN LUNACY.

The Lord Chancellor, after noticing that a

particular case of great injustice to a lunatic had

been brought under his notice by one of the

Masters, delivered the following opinion, as to

the remedy which might be applied:–“The dif

ficulty in which the Master found himself is this

—and at first it appeared to me to press a little

also on myself—that, strictly speaking, he can

do nothing unless set in motion. This is the

general prevailing opinion in the Master’s office.'

I am not of that opinion. I hold, that at all

events the Master has a duty to perform, and has

a power to discharge that duty, so far forth as

to convey immediate and precise information to

the Great Seal, if it happen (as is generally the

case) to be vested with the powers of the Crown

in lunacy. Then the question arises, whether

the Great Seal can act without being put in

motion ? and some have said, and I think most

thoughtlessly and contrary to all principle have

said, that º Great Seal never can be put in

motion judicially without an application — that

it cannot put its own power into motion; but

this is a wild idea. In the first place, I doubt

whether it applies to the judicialſº. of the

Court at all. But I am clear that it cannot ap

ply to the jurisdiction in lunacy, which is not

even quasi judicial, though dealt with often

judicially, with respect to the rules of evidence

and the mode of proceeding, but the powers and

duties of the Court are anything but judicial in

lunacy. The individual holding the Great Seal

sits in foro domestico. He represents the sove

reign, as the guardian of the lunatic in his capa

city of parens patriae.... My course is perfectly

clear; for if I wait till I am put in motion, I

may wait for ever. The existence of the abuse

assumes, that no party will apply to me; the

abuse would not exist, if the parties were com

testing. But it is because the breach of a high

duty—a sin against every humane and Christian

feeling, as well as every honest principle— is

committed by those who have the care of the

unhappy lunatic, and owe to him and the Court

a duty, which they violate, that neither will im

peach the other, and that, therefore, I am bound

for the protection of my jurisdiction, and I am

bound for the protection of the lunatic, to inter

ſere, and put thepower intrusted to me in motion
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That these combinations should exist between

the committee of the person and the committee

of the estate, is by no means a remote possibility;

for, if you consider, you will find that the com

mittee of the estate is either the heir at law, or

some person selected by him; and the committee

of the person is either one of the nearest of kin,

or some person connected with him, not being

the heir of the estate; so that, in the majority

of the instances, the two committees are proba

bly near relations, at all events persons connected

with each other. They may very easily have a

joint interest, and, if they are unconscientious

men, they may sacrifice to that joint interest both

their duty to the unhappy patient and to this

Court. That being the case, therefore, it would

be absurd in the grossest degree, and carrying

the thing to a most dangerous extent, to give

countenance to the idea, that there is any doubt

as to my power and my duty of actually interfer

ing, although, or rather emphatically, because no

application is made to me. I think that the

Masters ought to understand, that whenever they

see any thing suspicious generally—not confining

themselves to such cases—but, at all events,

whenever they see any thing suspicious, and

there appears to be a lack of disposition in any

quarter to bring that matter before them so

that they may deal with it, their duty is, if

they cannot put the parties in motion before

themselves, if they can, I shall be better pleased,

because it will save the time occupied in the

Court hearing it, and it may save a heavy ex

pense, –but if the parties appear sluggish and

indisposed to move, it is their duty to do what

they can; and if they find they can do nothing

consistently with the practice of their office, in

order that justice may be done, that they should

immediately come to me and put me in motion:

then I shall take in all those occasions the step

I have taken in this, which is to appoint a solici

tor, a respectable person in whom I have confi

dence, to act in the case, and to move me after

having made due enquiry. I have no officer to

make the necessary enquiries, and I have no

means of meeting the expense, but by making

the estate of the lunatic defray the charge, which

shall be as small as possible; but I do not see

how a few pounds of the estate can be better

bestowed for the benefit of the lunatic himself,

than, when I see there is a want of conscience

and common feeling on the part of the commit
tee, by putting the affair into the hands of a

person I can rely upon, and who will see that

justice is done also to the estate.

ROLLS COURT.

MORTGAGE AND BOND.

A mortgage had been made, and a bond was

given as a collateral security. The mortgagor

had been arrested, and the question was, whether

the mortgage was discharged by the arrest. The

Master of the Rolls was of opinion that it had

not any such effect. It was true that taking

the body in a personal action destroyed and ex

tinguished all right of future personal actions,

but it did not affect a collateral security on land.

The mortgage, therefore, remained unaffected

by the action.— Davison v. Batine. Feb. 7.

Rolls Court. —Court of King's Bench.

FRAUD-GUARDIAN AND WARD.

AnneFaulkner, the plaintiff, wasentitled, asthe

grand-daughter and next of kin of Elizabeth

Ducket, to a bond debt of 2100l. due to the lat

terby the plaintiff’saunt, Mrs. Salmon. Elizabeth

Ducket died, and appointed Salmon and Goldby

trustees and guardians of the plaintiff. Goldby

acted as trustee, and remained possessed of the

bond until the plaintiff came of age, when he de

livered it to her; and she, having been brought

up by her uncle the defendant, and his wife Mrs.

Salmon, sent it to the latter, by whom it was

destroyed. The plaintiff afterwards married;

and a bill was now filed against the representa

tives of Salmon, to impeach the transaction, and

for an account.

Mr. Bickersteth, for the plaintiff, contended,

that this case canne within the well known rule

of the Court, that a guardian cannot benefit by

his ward's property; and relied mainly upon the

case of Hatch v. Hatch, 9 Wes. 292.*

Mr. Pemberton, for the defendant, contended,

that at the time the bond was given up, the re

lation of guardian and ward did not, in fact,

subsist.

The Master of the Rolls thought it clear that

the relation of guardian and ward had not ter

minated when this gift was made; but even if it

had, he thought the transaction, under all the

circumstances of the case, could not be sustained.

He therefore decreed, that the estate ofSalmon

should be charged with the amount of the bond,

and also the arrears of interest on it.— Faulkner

v. Salmon. Feb. 8.

COURT OF KING’S BENCH.

CONCURRENT WRITS OF EXECUTION.

Barstow showed cause against a rule calling on

the plaintiff to show cause why the ca. sa.. issued

in this case should not be set aside for irregu

larity, and the sum paid to be discharged from

custody under it restored. The facts were, that

the defendant had given a cognovit; on this a

judgment was entered up, and a fi, fa. issued in

the last long vacation, returnable on the first

day of Michaelmas term. A levy was made on

the defendant’s goods, but it realised only a part

of the amount. The Sheriff, at the request ofthe

plaintiff, made a return to this writ; and the

plaintiff then issued a ca.sa. for the residue of the

debt against the defendant. She was taken upon

it, and she paid the amount. The ca. s.a. and

the fi, fa. were both returnable on the first day

of Michaelmas term. It would be contended, in

support of the rule, that the ca. s.a. could not be

issued until the return of the fi, fa., and there

fore that issuing it was an irregularity. But he

should submit that the fi, fa...was returned, for

all practical purposes, before the ca. sa.. was

issued. The proceeds of the seizure had been

paid over by the Sheriff to the plaintiff; the

writ was returned; and the return was recited in

the ca. sa. It was true, this was before the

* The following cases on the point may also

be cited: – Cray v. Mansfield, 1 Wes. 379.;

Pierse v. Waring, cit. 1 Wes. 38o., 2 Wes. 548. ;

Hylton v. Hylton, 2 Wes. 547.; Mellish v. Mel

lish, 1 Sim, and Ster. 138.; Revett v. Harvey,

1 Sim, and Ster, 502.; 1 Ball and B. 169.
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Sheriff was bound to pay over, or to make a re

turn according to the exigency of the writ, but

there was nothing to prevent or forbid his so

doing. If he were not allowed to do so, this

consequence would result;— a defendant might

not have more property than would amount to

a shilling which the Sheriff could seize, and then

the plaintiffwouldbe prevented from proceeding

against the person of the defendant until after

the return of the fi, fa., which might, as in this

case, include the long vacation. The best way

of trying this question was, by considering how

these proceedings would be entered on the roll.

No inconsistency or incongruity would appear

there, because the teste of the writ of ca. sa.

would not appear.

In Miller v. Parnell,” the Court observed,

that if a plaintiff, after suing out aft. fa., could

abandon it, and sue out a ca. sa, “it would

confer a power which might be much abused.”

Here the plaintiff had not abandoned his fi, fa.,

and if in such a case he were not allowed to sue

out a ca. sa, before the return of the fi, fa., the

converse of the mischief would apply. In Mil

ler v. Parnell, it was also remarked, “If the

fi. fa. be returned, there is something to bind

the plaintiff, and to limit for how much he shall

have the body, by showing how much he has

already gotten.” But here the fi, fa. was re

turned, and therefore here was the means of

limiting for how much the plaintiff should have

the body. So far, that case was in support of

his proposition. He should therefore submit,

that the rule must be discharged.

Follett, in support of the rule, contended,

that although a plaintiff might have two dif

ferent writs if he chose, he could not have a

ca. sa.. until the return of the fi fa. Now the

return of the fl. fa. meant by the law, must be

the return to the Court. The endorsement on

it by the Sheriff of what he had done, and send

ing it to the plaintiff, were not returning it.

The fi, fa, therefore, not being returned, the

issuing of the ca. sa, was an irregularity.

Parke J. If you execute the fi, fa, you can

not take another step till the following term,

for that writ cannot be returned into Court

until the Court, in contemplation of law, is

sitting. You have been too rapid: you should

have waited till the return of the fi. fa. before

you issued the ca. s.a. The rule must be made

absolute, but without costs, and no action must

be brought.— Rule absolute, without costs. –

Lawes v. Codrington. H. T. 1831, K. B.

ENTERING THE ISSUE.

Dowling opposed a rule calling on the plain

tiff to shew cause why an eromerelur should

not be entered on the bail-piece, on the ground

that the plaintiff had not entered the issue, and

judgment of non pros. had been signed. The

affidavit, on which the rule had been obtained,

stated, that issue having been joined, the plain

tiff was ruled to enter it, but that, on searching

at the Treasury, the roll could not be found;

that if it had been brought in as it ought, to

complete the entering of the issue, it would

have been there; and that judgment of non pros.

* 6 Taun, 370.
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had been accordingly signed. In answer to this,

the F. attorney made an affidavit, in

which he stated that he had taken in the roll to

the Treasury, and paid the usual fees. Mr.

Edge, the clerk of ſº Treasury, also made an

affidavit that the roll had been brought in, and

the fees paid; that he had made an entry of it

in his diary; that he had given it to the bag

bearer; and he presumed that the roll must, by

some accident, have been placed amongst those

ofsome antecedent term, which were not filed;

that such an accident as this had not occurred

for fifty years in the office of the Treasury.

These affidavits, it was submitted, were a suffi

cient answer, since the attorney had done all in

his power to complete the entering of the issue.

Besides, if the attorney for the defendant,

when he was making the search, which it was

his duty to make, had thought proper to en

quire of Mr. Edge, who sat in the next room to

that in which the rolls were kept, he would

have found that no blame could be attached to

the plaintiff’s attorney, as he had evidently

brought in the roll:

Arnold, in support of the rule, contended, that

this being an application on the part of the bail,

they ought not to be prejudiced by the negli

gence of the affairs of the Treasury, or of the

defendant’s attorney.

Parke J. I think you are answered. It was

not the fault of the plaintiff that you could not

find the roll. He clearly brought it in. The rule

must be discharged, but without costs. – Rule

discharged without costs. v. Menzies.

H. T. 1831, K. B. -

NOTICE OF DISHONOUR OF BILw.

In an action against the drawer of a bill of

exchange, the handwriting being proved, the

case turned upon the notice of dishonour.

It was proved, that the defendant had resided

at Kennington, and that when the bill was dis

honoured it was taken there with the intention

of giving the defendant verbal notice of the dis

honour; but the messenger was informed by a

female servant at the house, that the defendant

had gone away, that she believed he had

“broken,” and she did not know where he was

to be found. No written notice was left, but

the messenger mentioned to the servant that he

had come with a bill. On the part of the de

fendant it was proved, that his new residence

was in Adam Street, Adelphi; but it did not

appear that the fact was known to the plaintiff.

Lord Tenterden C. J. was of opinion, that

the plaintiff’s evidence did not sustain the alle

gation of notice, and that therefore the plain

tiff must be nonsuited; but as the point was

a new one, he would give the plaintiff leave to

move to set it aside, and enter a verdict for the

amount of principal and interest. His Lordship

distinguished the present case from one where

the bill was sent to the country-house of the

arty in his absence; and observed, that as the

|. at Kennington was not the actual resi

dence of the ... the intimation to the

servant could not be considered as notice to the

defendant. The plaintiff was then called, with

leave to move.— Harris v. Richardson. Sit, qfter

H. T. 1831, K. B.
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REFORMS

INTENDED TO BE PROPOSED BY THE LORD CHANCELLOR

IN THE COURT OF CHANCERY.

WE have just received intelligence from a

source on which we rely, which will enable

us, this week, to lay before our readers,

the most important changes which the Lord

Chancellor intends to propose on Tuesday

next.

Our readers will have seen, that the

noble and learned Lord, on Monday last,

applied for, and of course obtained, permis

sion from the House of Lords to attend

the Finance Committee on the subject of

his salary. On his attendance there, to use

his own expression, he “unburdened” him

self on the subject of his fees; and the im

portant result of this evidence was, that a

proposition was made by the Committee to

his Lordship to be paid by a salary and not

by fees; To which HE IMMEDIATELY Ac

CEDED. We know of no terms adequate to

express our joy and satisfaction at this in

telligence. We further understand, that he

is to receive two salaries—one as Speaker

of the House of Lords, the other as the

Chief Judge in Equity. It is understood

that he will state this fact in his speech.

It is also intended to abolish the present

lists of Commissioners and to give them

moderate compensation, to appoint three

high Judges in Bankruptcy, and an infe

rior court of six to dispose of the minor

business; but to admit of an appeal from

the superior Court to the Vice Chancellor.”

Another great change which is intended to

be effected in bankruptcy is, that no com

mission need in future pass the great seal,

and that this expense shall therefore be

saved to the suitor.

A great alteration is also to be effected

in the administration of the law relating to

Lunacy. The Lord Chancellor has de

clined, for some time, to direct any Com

mission to the present Commissioners, in

consequence of the intended change; and,

on Tuesday, he will propose that they shall

be abolished with moderate compensation,

and a more efficient and less expensive sys

tem be established.

* See the proposal as to Bankruptcy in our
last number.

Reforms in the Court of Chancery.— The Ecclesiastical Commission.

We also understand, that no very im

portant change will be at present proposed

in any other particular, but that farther

measures are in contemplation.

We hail these alterations most fervently;

rojoicing that we have lived to see the

day when a moderate, but effectual, reform

has commenced.

These proposals are likely to provoke

considerable discussion. Lords Eldon and

Lyndhurst will both be in their places :

the one, as the firm opposer of innovation;

the other, as the graceful and dignified

arbitrator between the contending parties.

We anticipate a most interesting debate.

*=

THE

ECCLESIASTICAL COMMISSION.

WE understand, that soon after Lord

BROUGHAM was appointed Chancellor, he

requested the commissioners appointed to

consider the state of the ecclesiastical

courts to turn their immediate attention

to the Court of Delegates. Our readers

are probably aware that this is a court of

appeal from the ecclesiastical courts, com

posed of some of the common law judges

and doctors of civil law. These last were

appointed to sit in rotation; so that the

youngest doctor of civil laws might sit to

reverse the decision of Sir John Nicholl or

Dr. Lushington. The Court was, indeed,

a very heterogeneous assembly, and wholly

inadequate to decide the important matters

intrusted to their care. The mode of re

versing the decision of the Court of Dele

gates by Commission of Review was almost

equally anomalous and ill advised. This

state of things, therefore, in the opinion

of the whole profession, called loudly for

some reform, and the report of the Com

missioners upon it was expected with very

considerable anxiety, not merely by those

who were immediately interested, but by all

friends of judicious and moderate reform.

We are now informed that the Commis

sioners have made a report which is al

ready laid on the table of the House of

Commons. This report we have not yet

seen, as no member has moved for a copy of

it, but we believe that the Commissioners

have recommended the entire abolition ofthe

Court of Delegates; and have further recom
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mended that the appeal from the Eccle

siastical Courts shall be made to the Privy

Council. Of the benefit of the latter re

commendation, more doubt may perhaps

be entertained than of the former. It will,

however, relieve the Court of Chancery

from one small part of its labours, and so

far it will, at least, be beneficial.

It is further rumoured, which in fact

was incidental to the change, that the

practice in the Privy Council will not be

confined, as in the Court of Delegates, to

proctors, but will be open to all attorneys

and solicitors.

This we believe is the substance of the

Report, which we shall take an early op

portunity of laying before our readers,

either in one of our Numbers, or in our

next MONTHLY RECORD.

STAMP LAWS

AND OTHER MEASURES AFFECTING THE

PROFESSION.

MR. EDITOR,

I AM desirous, through your influence, to

induce the practising members of the legal

professsion, in all parts of the country, to

form a society for the protection of their

common interests. I am perfectly aware

that associations exist, which are excellent

in their nature, and sufficiently extensive in

their objects; and it is their union and cor

dial co-operation that I wish to see effected.

I would particularly allude to the law re

lating to the revenue of stamps, the study

of which is much more difficult than the

common law, because there are no fixed

principles, and because the statutes relat

ing thereto are unconnected, unintelligible,

and indefinite.

I observe a communication has been made

by the Chancellor of the Exchequer to the

House of Commons, that he found several

bills in his office relating to the stamps,

which he intended to bring forward. What

these bills are, their nature and objects, I

presume the public are not to know until

they shall have been presented to the

House; and, from the mode in which Trea

sury measures are carried through, the time

allowed for consideration by persons who

have other pressing calls for their attention

is insufficient for any effectual purpose.

It will be recollected, that the penalties

and restrictions affecting attorneys are, by

the stamp laws, extremely harsh and op

pressive, although it is through them that
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nine tenths of the revenue is received, and

from which they can derive no pecuniary

emolument; but a misconstruction of an

expression in the act may be productive of

ruin and disgrace.

. Presuming, however, that the measure to

be brought under consideration in the House

of Commons is remedial and explanatory, it

behoves the profession to watch its progress

and examine its details, with a view to ren

der the law, if possible, intelligible to the

meanest comprehension.

I trust, I have said enough to show the

members of the existing associations the ne

cessity of their uniting their exertions upon

this subject; and I feel convinced that all

legal measures introduced into parliament

ought to receive their attention, and that

they should institute a mode of communica

tion between themselves for that purpose.

*...* We shäll be most happy to assist in pro

moting the object of our correspondent; and in

our next we shall insert another Letter on the

subject of the Stamp Laws. – ED.

LIABILITY OF A GRANDFATHER TO MAIN

TAIN HIS GRANDCHILDREN.

We have been favoured with a note ofthe case

of The King v. James Cornish, which, although

not decided, we think material to report, as ob

jections to the form of the order have been

made, which in future may be avoided.

In the early part of the last term, Mr. Rogers

obtained a certiorari for the removal of three

orders made by the Justices of the petty sessions

at Wellington, in Somersetshire, by which the

defendant was ordered to pay the churchward

ens and overseers of Hockworthy certain sums,

for the maintenance of the grandsons and grand

daughter of the defendant.

In moving for the certiorari it was stated, that,

for any thing that appeared, the father might be a

person able to pay; or, supposing the father poor

and impotent, and these children living with him,

then the order ought to have been for the main

tenance of the father. Counsel contended, also,

that it should be stated, that the defendant was

the natural grandfather, as a grandfather at law

would not be liable.

The orders having been accordingly returned,

Mr. Rogers now moved (Jan. 31.) for a rule to

quash them, which was granted, unless cause

shown to the contrary mext term.

The authorities in support of the liability of

a grandfather are as follow:—Though the father

be living, yet if he be unable, the grandfather,

being of ability, may be compelled to keep the

grandchild.— Burn. Poor. 4. 121. An order

for the maintenance of a grandchild was made,

the father being then living and unable to do it.

—Viner’s Abrid. 16.425. Poor. c. 3. R. v. Joyce.

So of a son’s wife, he being beyond Sea. Ib. c. 5.

Anon. --
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MINOR CORRESPONDENCE.

If Z. X. Y., who enquires “what fee is pay

able to the Secretary of the Lord Chancellor,

or Master of the Rolls, for answering a petition

intituled in an original cause and two supple

mental causes; that is, whether one fee of 1 1s.

as for one cause, or three fees of 1 1s. each as

for three causes;” will refer to the first Report

of “the Commissioners for examining into the

Duties and Emoluments of the Officers, Clerks,

and Ministers of the several Courts of Justice

in England, Wales, and Berwick upon Tweed,”

as to the Court of Chancery, dated the 9th

April, 1816, he will find that only one fee of

1 is. is payable; and a Master will not allow

more on taxation.

QUERY.

If A. rents a house as a workshop, in the

arish of B., but always resides with his family

in the parish of C., is A. liable to the payment

of parochial rates to the parish of B.?

MISCELLANEA.

THE TEMPLE.

“Fuimus Troés; fuit Ilium, et ingens.”

“Gloria Teucrorum.” -

Virg. Æn. lib. ii. 325, 326.

The first profession of Knights Templars

was as a safeguard of the pilgrims going to

visit the Holy Sepulchre. They commenced

in the year 1185, being in the reign of

Henry II. Their number in the year 1228,

when Honorius was Pope, amounted to only

nine; but they very soon increased their

numbers. In the time of Pope Eugenius they

had red crosses upon their upper garments,

that they might be distinguished from

others after their retirement from the

Holy Land.

In pursuance of a decree made by the

Great Council at Vienna, anno 1234, re

specting the profession of the Knights Tem

plars, Edward III. granted the Temple to

the Knights Hospitallers of St. John of Je

rusalem. It was afterwards granted by

them, at a rent of £10, per annum, to divers

professors of the law, under the name of

the “Students of the Common Law of Eng

land.” These latter seem to have migrated

from Thavies Inn, in Holborn. The New

Temple was so called, because the Knights

Templars had previously a building in Old

bourne, termed the Temple. The New

Temple was founded in the time of Henry

II.; and in the year 1185 it was dedi

cated to the Virgin Mary by Heraclius,

patriarch of the church called the Holy

Resurrection, in Jerusalem.

Henry VIII. granted to the professors

of the law a lease, under which they held,

as tenants to the Crown, until the sixth

Minor Correspondence. — Miscellanea.

year of James I, when that King granted

Hospitia et capitalia messuagia cognita per

nomen de le Inner et le Middle Temple, sive

Novi Templi, to Sir Julius Caesar and others,

to them and their heirs, for “ the use and

occupation of the professors and students

of the law.”

Hospitia Curia, or Inns of Court, were

also established in Scotland; and their ex

istence is recognised expressly in the ninth

act of the second parliament of James IV.,

where “the sheriffs and bailies, collect

ors of the King's tax, are ordered to be be

fore the Chancellor and Lords of the Coun

cil, on Friday that next comes, in George

Robieson's Innes, to make full compt of

the said tax.” -

Every grant of chambers to private indi

viduals, who are neither students nor prac

titioners, but who often carry on the trade

of stationery, or the art of the perruquier,

is an unjustifiable deviation from the ori

ginal constitution of these “seminaries of

legal learning.”

Spero meliora. TEMPLARIUs.

LORD THURLOW AND LAVATER.

Lavater, on being shown a picture of Lord

Thurlow, examined it for a moment, and said,

“Whether this may be on earth or on hell, I

know not; but wherever he is, he is a tyrant,

and will rule if he can.” – Lardner's Cabinet

Cyclopedia.

LAWYERS IN NAPLES.

“In the kingdom of Naples there are 20,000

lawyers, most of them younger branches of the

nobility; and there is no nation, however large,

in which so many lawsuits are carried on.”–

Michael Kelly's Memoirs.

PATCH THE MURDERER.

We are indebted to Mr. Hobler, Jun. for the

following anecdote:—“The incident mentioned

by Professor Amos (inserted in the last num

ber) reminds me of a conversation I had a few

years since on Patch's case, with the late Mr.

Charles Humphreys, well known for his great

skill in Crown practice, and who conducted the

prosecution against Patch. He related the cir

cumstance nearly in these terms: — He (Mr.

H.)had examined the premises of Mr. Blight who

was murdered; and he had the chair in which

he was sitting, and the other things in the room,

placed exactly in the positions they were in at

the time of the murder; and from the manner,

it occurred to him that the pistol must have been

fired with the left hand. W. this idea, he ob

tained an interview with Patch at a time when

he was at dinner: Mr. Humphreys then observed

that Patch used the knife with his left hand,

which at once confirmed the opinion he had

formed, that Patch was the murderer, notwith

standing his protestations of innocence.”
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

THE LORD CHANCELLOR'S

REFORMS.

We were able to anticipate the speech ofthe

Lord Chancellor, and to mention the prin

cipal alterations intended to be effected by

him. If our readers will consult our last

number, page 254, they will find that they

were in possession of the great features

of the measure three days before they were

announced elsewhere.

We do not intend to dwell on these re

forms at any great length at present: we

think them so important, however, that we

shall glance at each of them, reserving

their more ample discussion for future

Numbers. Indeed, we cannot properly enter

into their details until we see the bills

themselves, which will probably be in our

hands before our next publication.

We are happy to say that we approve

of most of the alterations which Lord

Brougham proposes. Having ourselves re

cently, pointed out the necessity for the

alteration in the administration of the bank

ruptcy, we rejoice to find that the plan

which we considered as the most eligible *

has been adopted by the noble and learned

Lord, with only one important variation —

the nature of the appeal. According to the

Lord Chancellor's plan, there are to be two

Courts; there is to be an appeal from the

lower to the higher Court, and from the

higher court to the Court of Chancery.

We earnestly entreat a reconsideration of

this latter part of the measure. According

to his Lordship's speech, the appeal is to be

merely on points of law; but this, we think,

does not obviate the objection which we

make, which is simply this: the Court of

Chancery is at present unable to despatch

the business before it: the great cause of

this is its jurisdiction in bankruptcy. The

* See ante, p. 227.
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remedy proposed is to disincumber it of this

jurisdiction, in order that it may devote

itself exclusively to its other business. Its

jurisdiction in bankruptcy can be safely

and entirely removed: it has no necessary

connection with equity; it is entirely dis

tinct. All this seems to be admitted by

Lord Brougham: he is willing to abolish

the present defective system; to deprive

himself of fees, and strip himself of pa

tronage; he forms a separate and com

plete Court for the despatch of bankruptcy

business: he does all this; but he opens a

sluice through which all the former evils

may pour in again; he allows an appeal to

the very Court, the burdens of which it is

a main object of the measure to relieve. It

is said, an appeal simply on points of law;

that is, on all the most difficult points which

occur. Then again the question imme

diately arises, What are points of law? .

If the parties, or their counsel or solicitor,

are desirous of appealing, what bankruptcy

petition may not be capable of affording

some point of law 2 who is to determine it?

thejudge, or the parties, or their professional

advisers? As it appears to us, this appeal

will defeat the whole benefit ofthe measure;

it will carry in its bosom a germ of destruc

tion. It may be a better arrangement

than the present, but it will be in a great

degree the same system. The suitor will

still be delayed, his expenses will still be

ruinous, and the Court of Chancery will

still be overburdened with business. With

the highest admiration for the generous

self-devotion of the present Lord Chan

cellor, with the deepest reverence for his

talents and integrity, we entreat a recon

sideration of this part of the plan. If an

appeal be necessary, let it be made, as we

before suggested, not to the Court of Chan

cery, where it cannot be made with advan

tage to the matter in dispute, and where

Z
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it would embarrass the Judges in equity, in

the despatch of their legitimate business—

but to the Court of Exchequer, or some

other Court which can devote itself to it

without injustice to the prior claims on its

attention. These are the considerations

which, with the most friendly feeling, we

offer to the noble Lord who has proposed

the plan. -

We have now exhausted our objections

to the new measure for Chancery reform.

We are glad that a reasonable compensa

tion is to be given to the commissioners of

bankrupt; and here again we find that the

plan of compensation proposed by the

Lord Chancellor, agrees with that suggested

by us in a former article.”

The Court ofthe Commission ofLunatics

was certainly not the proper tribunal for

deciding the matters which came before

them. Those who are most familiar with

the subject will know that questions of

evidence the most novel and embarrassing,

constantly arise in enquiries of this nature;

and were to be decided by men who had

either no experience at all, or men whose

experience was in matters of an entirely

different kind. We are acquainted with

no better plan than that determined on by

the Chancellor,– to direct an issue to a

Court of common law to try the fact.

We entirely approve, also, of the change

which is to be wrought in the Masters'

office. We only add, which is also admit

ted by Lord Brougham, that here reform

will only be commenced.

At the proposed alterations in the Regis

ter's Office, in the Six Clerks’ Office, and

in all the other train of useless or sine

cure offices, we ardently rejoice. There are

to be found the buyers and sellers ofjustice;

there are the persons who weigh it out in

drachms and ounces, and mete it out by

measure. We have little sympathy, we

confess,for this class ofpersons—these toll

keepers on the road to justice; and we

rejoice most heartily at their approaching

destruction.

There is only one other principal point

to be adverted to, - the introduction of

viva voce evidence into Courts of Equity.

Of these we have only to say, that we

marvel not at the change, but that the pre

sent system has been endured so long.

Cumbrous, ineffective, and insecure, we

know no blot so foul on the face of our

laws, as the system of written interroga

tories. How often have we seen the course

The Lord Chancellor's Reforms. s

of justice diverted by this absurd impedi

ment! A difficulty has occurred in the

evidence; a link in the chain has been

wanting ; a notice has not been given ;

an interrogatory has been omitted: we

have seen the witness in Court, who could

immediately remedy the omission; but he

could not be examined on account of the

present rules of evidence in equity: and

justice has been defeated by a mere slip of

this kind. Then the evidence which has

been actually taken; the mass of ridiculous

inconsistencies and imperfect conclusions:

the questions prepared before the answers

are received, the examiner not knowing

one word about the matter, or of the

evidence to be obtained; the exclusion ofall

persons who are acquainted with them;-all

this is so uselessand absurd, that it must long

sincehave excited universal indignation, and

been effectually remedied, were it not that

there was one other part of the present

system even more monstrous,– the cross

examination of a witness without knowing

the examination in chief, without even

seeing the person examined; and the

putting a second cross-examining question

without knowing his answer to the first.

To use the emphatic language of the Lord

Chancellor's predecessor, “You cannot

transfer the blush of perjury to paper;"

and the very witness who will make the

most triumphant deposition in writing, will

sink under a vivd voce cross-examination,

and leave the witness-box, pallid and dis

ordered with shame at the discovery of his

erjury.

We further think that the notion of ap

pointinga conveyancingMasteris extremely

happy. The Chancellor evidently alluded

to the decision of Flower v. Walkert, in

which Lord Eldon held that every Master

might appoint his own conveyancer; and

we think his remedy complete. Besides, it

was fully due to that “long-suffering" race,

the conveyancers.

It is rumoured that Mr. Coltman is to be

the Chief Justice in Bankruptcy; that the

other new Judges are to be chiefly of the

common law bar; and that the compensation

to be given to the commissioners is in some

cases to be 400l., and in others 300l.

We have also heard that Masters Cox

and Stratford have resigned their offices;

and that Mr. Roupell and Mr. H. Martin

are to supply their places.

* See ante, p. 226. + 1 Russ. 412.
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ST. JOHN LONG'S CASE,

AND THE RESPONSIBILITY OF THE ME

DICAL PROFESSORS.

WE have hitherto advisedly abstained from

alluding to Mr. St. John Long's case, be

cause the discussion of a matter which was

still to be decided appeared to us hardly

justifiable. This difficulty is now removed,

Mr. St. John Long has been acquitted, and

we shall now attempt to lay down the prin

ciples on which the case should be decided.

Having done this, we shall shortly state the

existing law on the subject, and enquire

how it is affected by the case which has

just been decided.

It appears to us that it is greatly for the

benefit of the public that the investigation

of medical science should be perfectly free

and unfettered. We know from experience

that many most important discoveries have

been made in medicine by persons who have

not been regularly educated. Admitting

most willingly that a licensed practitioner,

who has gone through a prescribed exami

nation, will in all probability be better qua

lified to attend to the treatment of disease

than one who is unlicensed, we are still de

sirious that this license should not exempt

him from control, or should act as a bar

to his responsibility. On the other hand, if

a man possesses a fair quantity of prudence,

caution, and ability, we are desirous that

they should be duly appreciated, although

he may owe them to his own researches,

and not to the examination prescribed by

a college. We would have all men tried

by their merits and not by any fictitious

distinction. Despising quackery most hear

tily, we would carefully distinguish it from

experiment. In short, although we might

consider the circumstance of a man having

no licence as requiring a more rigorous in

vestigation, we would not make it a sign

of guilt.

These are the simple principles on which

we think this question should be decided.

They appear to us the true ones. They

have not however been generally favoured

either by the profession or by the public:

we shall therefore consider them a little

further. We are then for free toleration in

these matters, and without entering into the

question of licence or diploma, would leave

every case of gross ignorance and neglect

to be tried by its own merits. The system

should be liberal and open while the indivi

duals adventuring to act under it should

be amenable to public good sense and good

feeling, assisted by the opinion of persons

competent to testify to the practice and

experience of those who followed the heal

ing craft. We would call upon medical

practitioners, as upon merchants or artists,

to estimate the merits or demerits of any

transaction.

We are opposed to a certain extent to

the exclusive privileges of medical colleges

and corporations, because, even supposing

these institutions to be entirely free from

all the objections which are commonly

brought against them by professional men,

(and these are many,) we consider that if

left to masses of men and societies, the

art of healing, in common with all arts and

sciences, would of necessity remain station

ary. However respectable and learned

they may be, these bodies cannot in the

nature of things advance rapidly in the pur

suit of knowledge. All innovation, all im

provement, is a conquest over the vis in

ertiae and venerable rust of corporate bodies.

The history of medicine sufficiently ex

emplifies this.

Harvey's theory of the circulation was

laughed at by the anatomists, who demon

strated on the dead body, that the arteries

were empty, and, as their name still implies

conveying only air. His whole system was

deemed an improbable innovation by those

individuals of the profession who were over

40 years old, probably the most respect

able and most dignified portion. Vaccina

tion, though received much better by

medical men, was preached against in the

pulpit and invested with fancied terrors by

most respectable people. Scurvy, which at

one time decimated our navy, was consi

dered an incurable incident to seafaring

people. The simple remedy of lemon-juice,

the present great specific, had been recom

mended one hundred years before it was

advised by the College of Physicians, and

issued accordingly by the Victualling Office

during the administration of Lord Spencer.

There is one thing, about which the

more scrupulous professors of the healing

art are not only backward, but which they

do not even attempt; namely, to anSWer

the continual demand which exists in the

mind of the public, for experiments out of

the routine of every-day practice. There

are certain familiar terms which express

what we cannot so well make known

by the most studied periphrasis. . The.

populace (whether nobility or mobility)

crave after humbug, for which they resort

to quacks; and this craving is, at present,

satiated by the lowest and most ignorant

charlatanism. . Now we do not call upon

humane and intelligent physicians to sink

from their sphere, and degrade their pro

fession by a servile imitation of those who

are themselves, indeed the apes of legiti

Z 2 *
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mate practitioners; but we suggest in the

name of a tried experience of human

nature this plain reflection, that while there

remains a chance of benefit from new and

untried modes of relief, these had better

be under the scrutiny of a man of edu

cation and integrity, than of an ignorant

aspirant. We assert that in most depart

ments of knowledge; but in an especial

manner in medicine, which is, in its pre

vailing nature, an experimental and inde

terminate affair, the established principles

of one period are soon converted into pre

judices by the continual revolution of opi

nion; and that, of all attempts, the pro

posal to make stationary what is fleeting,

and certain what is doubtful, is the most

permicious in effect, and most preposterous

in character. We, on the contrary,reasoning

from the known as to the unknown, look

back to the improvements of the past his

tory of experimental medicine, and antici

pate for future generations greater disco

veries, wider improvements, more scientific

combinations. And, whilst we call upon

the profession to put forth their strength,

and not to leave it to the charlatan to sub

tract from them the merit of discovery and

the profits of honourable exertion, yet we

would still leave the field open to every

kind of competition.

We have not been sparing,hitherto, in our

remarks upon legitimate institutions, and

licensed professors; we have frankly told

them their deficiencies; we have endea-l'

voured to arouse them from a treacherous

slumber. It is only justice which now im

pels us to point out the true foundation of

their superiority. The value of medical

science, as it exists among the enlightened

and honourable men who principally pro

fess it, consists mainly of two points. First,

its frank and liberal character. We are

pleased to bear testimony to the total ex

clusion of all mystery and pretension from

the books and conversation of the better

class of medical men. If there be difficul

ties in the profession, it is in the application

of their information and principles. There

1s no technical or artificial exclusion what

ever: their discoveries, their experiments,

their successes and their failures, are all

open to investigation and comment.

The second great feature in enlightened

practice is, the variation of research, and

the adaptation of expedients to each case

as it presents itself to the physician. His

mind, as a mirror, copies the individual

features of the most various conditions, and

aims to discover and apply the peculiar

remedy indicated. There is seldom any

entire repetition either in the phenomena

St. John Long's Case.

of disease or the right prescription. We

object to Long, therefore, not because he

has tried what is new, but because he has

departed from fair and manly practice.

One who should profess to cure by routine,

to measure all diseases by one bed of Pro

crustes, and treat them by an invariable

panacea, would at once fall under the sus

picion of ignorance and quackery. . If, in

addition, he should conceal his remedy, and

publish extravagant accounts of successful

cases, at the same time slurring over his

difficulties and his failures, he would pro

claim himself, by so doing, unworthy of the

consideration of honest and reflecting men.

We are nothing swayed by the droves of

dupes who are ever ready to eulogise their

idol. For,

“Of whatsoe’er descent their godhead be,

Stock, stone, or other homely pedigree,

In his defence his servants are as bold

As if he had been born of beaten gold.”

We would merely ask, whether Mr. St.

John Long, when he practised as an artist,

and we believe he did so, whether he made

one secret colour serve him on all occasions,

and one stock set of features answer for

the portraits of all his sitters. . Simplicity

is, however, one characteristic of greatness:

and we have, perhaps, to congratulate Mr.

Long on the attainment of the same ad

mirably constant and easy method as a

painter and a physician.

These, we think, are the true principles

on which this important question is to be

argued and decided. We shall now shortly

state the previous law on the point, and

the alteration, if any, effected in it by the

case which has been just decided, and which

has given rise to these remarks.

By certain well-known acts of parlia

ment *, and charterst, the practice of phy

sic or surgery is forbidden in London,

without a licence being first obtained from

the Royal College of Physicians and Sur
geons; and the due observance of these

acts and charters is enforced by pecuniary

penalties of different amounts, which may

be recovered against such persons as shall

disobey them. The peculiar remedy pro

vided by the legislature for practising with

out a licence is, then, a pecuniary penalty.

There is a general power given to the Col

lege of Physicians to restrain all malpractice

of medicine; but this extends as well to

licensed as to the unlicensed practitioners.

The criminal punishment of such offences

* 3 Hen. 8. c. 11.; 32 Hen. 8. c. 42.

+ lo Hen. s. c. 5.; 15 Jac. 1. and 15 Car. 2.;

5 Car. 1., confirmed by 40 Geo. 3. .
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committed by an unlicensed person remains

unaffected by these acts and charters.

These being then disposed of, we must

look to the books for information; and here

there is a considerable conflict of authority.

Lord Coke" says, “If one that is of the

mysterie of a physician take a man in cure,

and giveth him such physic as within three

days he die thereof, without any felonious

intent, and against his will, it is no homi

cide. But Britton saith, that if one that

is not of the mysterie of a physician or

chirurgeon, take upon him the cure of a

man, and he dieth of the potion or medi

cine, this is, saith he, covert felony.” He

then cites a passage from the Mirrorf, lay

ing down the rule, that gross folly or ne

gligence in a physician or surgeon, whether

licensed or not, “que ils mittent froide pour

chaude ou le revers, ou trope peu de cure, ow

memi mitter un due diligence, et nosement en

arsons et abscissons que sont defend, afaire,”

they may be punished criminally, according

to the degree of injury sustained. It will

be seen, therefore, that Lord Coke gives

no opinion of his own, and that he quotes

Britton, expressly stating it to be merely

the conclusion of the latter writer's opinions,

and then cites the passage from the Mirror,

which relates generally to all practitioners,

whether licensed or unlicensed. It is in

correct, therefore, to say that Lord Coke is

a clear authority for the opinion that the

want of licence is a material circumstance.

in cases of death or mayhem by the means

of a medical practitioner.

We next come to Lord Hale's opinioni,

who declares, that if a medical man give a

potion with intent to cure, it is no homicide,

and adds, that no mischance of this kind

should make a person not licensed guilty

of murder or manslaughter. Mr. Justice

Blackstone follows Lord Hale literally in

the first part of the rule; but adds, “it

hath been holden that if it be not a regular

physician or surgeon who administers the

medicine, or performs the operation, it is

manslaughter at the least;” and cites Lord

Coke, who, we have seen, is not an author

ity for this rule.

Thus stands the law of the text books.

There are two or three modern cases on

the point which must be noticed; the first

is Williamson's case ||, where Lord Ellen

borough ably exposed the principles which

we have endeavoured to demonstrate, and

* 4 Inst. 251.

Cap. 4. -

1 Hale P.C. 430. See also Hawk. P. C.

c. 31. § 62. * -

§ 4 Bla. Com. 197. | 3 C. & P. 635.
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although Williamson was not a regular

surgeon, this circumstance was not ad

verted to in this case. In the recent case

of Van Butchell [.. which is in the recol

lection of most persons, evidence was pro

posed to be offered, that the prisoner had

received a regular education. Baron Hul.

lock, however, declined to receive it, and

held expressly, that it made no difference

whether the party was a regular or an irre

gular surgeon.

Thus we have seen, that with the ex

ception of Mr. J. Blackstone, there is no

direct authority for the rule, that the

licence of a practitioner alters his case; and

that there is a series of dicta and decisions

in favour of the principle that the circum

stance of the licence is beside the question.

There is, however, a recent case **, of

which there is no regular report, in which

Mr. J. Bayley seems to have supported

Blackstone's opinion, but for the reasons

hereafter stated we think they need not be

further adverted to.

This being the state of the law, the pro

fession has looked with some anxiety to the

case of Mr. St. John Long, as likely to

settle this important point; and we think

this case will be allowed to have done this,

and to have established the correct rule, viz.

that the circumstance of a person being un

licensed is immaterial, except as demanding

a stricter attention; that if gross ignorance,

carelessness, or inattention be shown in the

medical practitioner, his licence shall be no

defence; and that if a reasonable degree

of ability and experience be proved, the

want of licence will not render him guilty.

These are the principles which we consider

Mr. Baron Bayley to have laid down; be

cause having all the cases fresh in his recol

lection, he did not allude either directly or

indirectly to the circumstance of Long being

unlicensed. “If any man," said his Lord

ship, “presuming to meddle with what he

did not understand, and unacquainted with

principles, ventured to prescribefor the sick,

he incurred a heavy responsibility, and in

disputably, in some cases, was guilty ofman

slaughter,” and in his direction to the jury,

“God forbid that felony should be imputed

in all cases where ill success took place.

The chief consideration for the jury was

whether or not the prisoner had in the pre

sent case acted with due caution; and been

previously aware of the nature and effects

of the substance he was applying; and also,

whether he had shown sufficient skill and

* 3 C. & P. 629. -

**. Wilcock's Law of the Med. Prof. App. . .
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knowledge to estimate the effects of the re

medy which he had applied upon the pecu

liar constitution of Mrs. Lloyd. To state

the question briefly, if they thought that

he had betrayed gross ignorance, gross

rashness, or want of thought, they must

find him guilty.” We fully agree with the

learned judge in the way in which he put it

to the jury; and we consider that the

doctrine of Blackstone may now be fairl

considered as exploded, and these senti

ments are the more valuable as coming

from a judge who appears at one time to

have been of a very different opinion.

We have now therefore the united opin

ion of Hale, Ellenborough, and Bayley, in

favour of the principles for which we con

tend. Some desire has been expressed in

the public arints for legislative interference

in this matter. We strongly deprecate

any such interference. The law as it pre

sent stands is amply sufficient to provide

against all evils which can arise. We offer

no opinion of the correctness of the verdict

which has just been given, we are only

anxious that its effects should be stated;

and we think that in this case principle and

authority go hand in hand.

LIABILITY OF REAL ESTATE

TO THE PAYMENT OF DEBTs.

[From a Correspondent.]

The statute 1 Will. 4. c. 47., though entitled

“An act for consolidating and amending the

laws for facilitating the payment of debts out of

real estate,” appears open to such doubts and

objections as render explanation and further

amendment necessary.

The most weighty objection to the act is,

that, according to the probable construction of

its very vague language, it will render insecure

the titles to all freehold estates that are or shall

be held under any devise to be hereafter made,

or which has been already made by any person

who was living when the act was passed, or

under a conveyance from any person who took

by such a devise. This will appear on reference

to sect. 2. 6. and 8. Sect. 2. makes void all

wills as against the specialty creditors of the

deceased; sect. 6. makes heirs at law answer

able for the value of the lands descended, though

sold before any action brought, with a saving,

that the lands themselves, bond fide aliened be.

fore the action brought, shall not be liable to the

creditor’s eacecution; and sect. 8. makes devisees

liable in the same manner as heirs at law, but

the saving as to the lands is not added to this

section.

It should here be observed, that the act does

not say affirmatively, that the lands themselves,

in the hands of a purchaser, shall ever be liable

to a creditor's execution; but as the saving in

troduced for the protection of purchasers, says

Liability of real Estate.

that lands bond fide, aliened before action

brought, shall not be liable to such execution,

the inference is, that if not so aliened, (that is,

either not bonā ſide, or, though bond ſide, not

till after action,) they will be liable; otherwise,

the saving means nothing. The act must,

therefore, be taken to import, that lands, not

aliened within the terms of the act, are liable,

even in the hands of a purchaser, to execution

at the suit of a creditor; meaning thereby, not

| merely one to whom a debt is owing, but also .

any one who has a claim for damages under

a broken covenant.
-

Now, while such provisions remain in force

it seems impossible for any legal practitioner to

approve a title, or for any owner of freehold

property to be secure in his possession of it,

where the will of a person who was alive at the

p. of the act forms a link in the title.

or, in the first place, the saving at the end of

sect. 6. is not inserted in sect. 8, unless it is to

be considered as implied, which (though probably

intended) is by no means clear; and if wills are

void as against specialty creditors, and the lands

devised are subject to execution at their suit,

whether sold or not before action brought, it

follows, that neither the devisees, nor any claim

ing under them, can, till the lapse of a very long

ſº (undefinable as the law now stands),

ave any security against the claims of specialty

creditors.

But even if the saving should be implied in

sect. 8, the evil complained of would not be

much diminished, as that saving only declares,

| “that the lands, &c. bond fide aliened before the

action brought, shall not be liable to execution.”

But how is a purchaser to know whether an

action has been brought, even if the existence

of a specialty debt should come to his know

ledge y Perhaps it may be said, Let him enquire

of the creditor. Without dwelling upon the

possibility of the creditor's being abroad, or

otherwise inaccessible, I will suppose that he is

seen, and says that he has brought no action,-Is

the purchaser then safe? May not the creditor

bring an action afterwards, before the conveyance

of the estate? Suppose the creditor's writ

should be sued out on the day the conveyance

is executed,—which would be considered as

having the priority? In the case of a tender, it

is held, that a writ issued on the same day is

presumed to be first, and the tender is bad, as

being after action. But there may be other

specialty creditors, of whom the purchaser

knows nothing, and by whom writs may have

been issued; and how is any purchaser to know

that this is not the case? And without knowing

that, how can he ever be safe, when the vendor

holds under a will to which the act extends?

Will it ever be possible to obtain reasonable

satisfaction, that there are not hidden charges

on the estate, in the shape of bonds or cove

nants, by means of which the bond fide purchaser

may be stripped of the estate in which he has

invested his money.

The foregoing observations apply equally to

the case of heirs as to that of devisees, except

that the act is not confined to the heirs of per

sons who were living when the act was passed;



Liability of Real Estate.

and it therefore extends, as well to persons now

holding lands which they took by descent, as to

persons who shall hereafter take by descent, and
to|. from them respectively.

t is hardly possible to form an adequate idea

of the risk now incurred by purchasers from

heirs or devisees, when it is considered that not

merely bonds and covenants for payment ſ
money (as formerly), but covenants and specia

ties of all kinds, in which the heirs are named,

are by the new act made actual charges on the

freehold property belonging to obligors and

covenantors at the time of their deaths, even in

the hands of bond fide purchasers, buying after

a writ sued out against the heir or devisee,

though neither the vendor nor purchaser should

be aware of the action, or even of the debt.

And when it is further considered, how fre

quently the owners of freehold property enter

into covenants as trustees, lessors, lessees, mort

gagors, grantors of annuities, vendors, settlers,

or in some other character, and that their heirs

and devisees, and even purchasers from them,

are by the recent statute made sureties for the

performance of such covenants, the greater part

ºf the freehold property of the kingdom will, in

no very long period of time, be liable to the in

cumbrance of covenants, of the nature, or indeed

the existence, of which the owners of the pro

perty charged therewith can know nothing,

except by accident, and over the performance

of which, in most cases, they can have no
control.

The hardship to which heirs and devisees

are themselves subject is also very great. By

sect. 3, 4, and 6, they are made responsible, to

the value of the lands devised or descended, for

all the specialty debts, and the performance of

all the covenants of their testators and ances

tors, though the lands may have been sold be

fore the creditors or covenantees commenced

any action to recover their claims, or even gave

notice of their existence. The consequence of

this is, that heirs and devisees are unjustly

placed in a situation of great jeopardy. Such a

person may reasonably consider, that if a year

elapse without any claim being made, the estate

is free from incumbrance, and he will naturally

deal with it as his own. Suppose him then to

sell it, and employ the money in some way that

shall put it out of his power to produce it when

required. Suppose further, that after he had

so done, a claim should be made upon him, to

the full value of the property, for damages on

account of the breach of a covenant entered

into by his ancestor, or otherwise claimable

under a specialty of some kind of which he had

no notice when he sold the estate. This is by

no means an unlikely case; and it is one of

great hardship and unfairness.

The heir or devisee has no means of ascertain

ing the existence of specialty debts (judgment

debts excepted), and yet he remains liable, I may

say almost for ever, to claims of incalculable

amount in respect of such debts. A descended

or devised estate thus, becomes a trap to the

person taking it; for while it induces him to in

cur responsibilities, which he would otherwise

have avoided, it renders him liable to be
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deprived of the means of meeting them. The

consequence is, that no person taking freehold

property under the will, or as the heir of another,

can be sure that it is really his own, or that his

children after him may not find, to their sorrow,

that what he has left for their support, is, in the

strictest sense, damnosa haereditos.

The hardship under which heirs and devisees

labour in respect of real estate falls in like man

ner on legatees and next of kin in respect of

personal property, as they are bound to refund

what they have received, if debts subsequently

appear; and in case they should be insolvent, the

executor or administrator is liable. The repre

sentatives of deceased persons ought not to be

placed in such a situation, i. it is proper

that due protection should be given to creditors

who do not forfeit it by gross negligence. ,

The evils above depicted might be in part re

medied by a public registry .# specialty debts;

and, but for the length to which these remarks

have already extended, some suggestions would

be offered for securing the interests, as well of

debtors as of creditors, in a manner consistent

with justice to both. These, however, must be

º: till a future time, especially as some

of the doubts already alluded to yet remain to

be stated.

It is enacted by sect. 4., that devisees may be

sued without the heir, when there is no heir.

Now, though such a negative can be proved in

some cases, there are a much greater number in

which it cannot; and is the creditor in such

latter cases to be barred of his remedy against

the devisee? Why, indeed, make the joining of

the heir necessary at all, instead of allowing the

creditor to sue heirs and devisees either together

or separately, as he may think fit? As the act

stands, what is to be done, when there is known

to be an heir, who is out of the jurisdiction of

the Courts at Westminster?

Another doubt arises on sect. 6. and 8, which

make heirs and devisees liable for the value of

the lands aliened before action brought, but

which say nothing of lands aliened after action

brought; as to which, devisees at any rate are

in a better situation than ifthey had aliened be

fore action, whatever may be the case with heirs

and purchasers. It is only by statute, that devi

sees are liable to the claims of creditors at all

except when the will makes them so; and as the

statute limits their liability to such lands as they

shall sell before action brought, they will be safer

by waiting till an action is brought against them,

and then selling, than by selling at a time when

they had no notice even of a debt. Can this

be so? And yet, is it not so? \

Sect. 7. also is open to this inconsistency—that

in the case of a verdict for the plaintiff on a plea

of riens per descent, it directs the jury to enquire

into the value of the lands; but, in the case of a

judgment on cognovit, without confession of as

sets, or upon demurrer, or nil dicit, it shall

be without any writ to enquire of the lands: yet

it should seem to be as necessary in the three

last cases as in the first.

These are some of the doubts and objections

to which this act for the amendment of the law

is liable. Titles, it should be remembered, are

Z 4
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rendered insecure and unmarketable as well by

doubtful provisions, as by those which impose

burdens upon property; and at all events such

an act might have been made less ambiguous,

whatever may be thought of the justice or

policy of the parts that are free from doubt.

*E====

CHANCERY MOTIONS.

THE Lord Chancellor stated in his Court,

on the 19th February, that the represent

ations respecting the existing regulations

as to the precedence of counsel in making

motions on seal days, had been fully con

sidered by himself and the Judges of the

other branches of the Court; and with the

concurrence of the leading counsel, who

had most handsomely waived their privi

lege, orders had been framed upon the

subject:-

“First,That each counsel shall, according

to his precedence, and in his turn, on seal

days, be allowed to make two motions, and

no more, till all the counsel shall have made

their motions. -

“Second, That in each notice of motion

to be made upon or after the third seal

aſter last Hilary term, before the Lord

Chancellor or Vice Chancellor, the name of

the counsel to make the motion, or the

name of one of the counsel who are to sup

port it, shall be specified, otherwise the

notice of motion shall be void.”

Sir Edward Sugden, at a subsequent

period of the day, adverted to the first

order, and stated that he had not the least

objection to make against the arrangement,

as he was always happy to concur with the

Bar in what promoted the general con

venience; but he expressed his doubts

whether an order of the Court could alter

the patent right of the King's counsel as to

precedence. When Lord Mansfield had

effected the alteration in his Court upon

this point, it had not been by order, but he

had intimated his desire.

The Lord Chancellor felt the weight of

the observation, and, therefore, he would

wish the regulation to stand, not as an order,

but as an annunciation of the intention of

the Court upon the subject.

No orders have yet been drawn up, and,

a correspondent observes that it may be

doubtful whether they are likely to pro

duce the advantage expected from them.

The old practice, which in its origin when

all motions during a seal were heard in one

day, and which many of the old practi

tioners of the present day may rememt -

ber was the case, became very inconve
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nient from the great increase of business

at the seals, arising chiefly from the prac

tice which was introduced during Lord

Eldon's time of endeavouring to obtain his

Lordship's opinion on the principal ques

tion in a cause by an interlocutory motion,

which, from the nature of it, generally oc

cupied as much or more time than even

the hearing of a cause, so that the seal

frequently continued for several days. The

object of the alteration is said to be to be

nefit the suitor; but let us see if that is

likely to be the case, by trying how it will

work in practice.

“A solicitor,” says our correspondent,

“being desirous of having his motion

soon heard serves his notice early : in

fact, it happens to be the first served for

the seal, gives his brief to the Solicitor

General, or other counsel having the right

to move first in Lincoln's Inn Hall at the

sitting of the Court on the Seal Day; and

with breathless anxiety hears the Solicitor

General make his first, and then his second

motion also, but his is not one of them.

Then follow the other king's counsel,

and the other barristers in seniority, with

their two motions apiece, and after a

brisk firing from the centre to the right

and left, the first round ceases. The

Solicitor General then commences the

second round with his two motions, but

still neither of them is the desired one, and

the solicitor leaves the Court in despair,

seeing that it is impossible his motion can

be made on that day.

“The next morning he is in Court betimes,

and finds that the second round of motions

was not finished the preceding day, but is

still going on, and he waits to see the end

of it, and perceives that it does not con

sist of so many as the first round, some of

the counsel having.now only one motion,

and some of them not making any motion

at all. Then commences the third round,

but the Solicitor General not being present,

his client loses all hope of his motion being

ever heard; at length, however, after

several counsel have fired off their two

shots apiece, the Solicitor General appears,

and the solicitor now makes sure of his

motion being made, but he is again dis

appointed. After two or three more rounds,

the numbers continuing to decrease, the

combat, like a Welsh main, is reduced to the

Solicitor General and Sir E. Sugden,who are

opposed to each other in several successive

motions, and that of our solicitor, which he

expected would have been the first, or at

all events the second, comes the very last

of all, so that what avails his having
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given his notice early, and his brief to the

leading counsel in the court 2

“It would have been better had he given

his brief to the youngest counsel at the

bar, for then, as he in all probability would

have had only one brief, the motion would

to a certainty have been heard, the last of

the first round.

“Another difficulty will be, that, as soli

citors do not know the standing of counsel

they will be obliged to be constantly

on the watch in court for their motion

coming on, much to the annoyance of the

Judge, and the obstruction of business; for

they are of a chattering species: and the

Lord Chancellor will be obliged to send

some of them to the Fleet, or to order the

Court to be cleared, as on a late occasion,

in order to preserve silence.

“The second order is objectionable in

requiring the name of the counsel who is to

make or support the motion, to be inscribed

in it; for in many cases the solicitor does

not determine what counsel is to make the

motion until the brief is delivered (usually

the day before the motion is to be made),

and then takes the chance of counsel; and

if he find the counsel to whom he intends

to give his brief is retained, or has got a

brief to oppose the motion, he gives his

brief to another: whereas, under this or

der he will be obliged to retain the counsel

whose name is to be inserted in the notice;

otherwise the adverse party may retain

him, and thus defeat the motion by render

ing the notice void. - -

“Now all these and many other difficul

ties and inconveniences with which the or

ders are fraught, may be obviated by the

simple method of a list of motions, as men

tioned in our last number to have been

once ordered by Lord Eldon, and by which

strict justice would be done to the suitors.”

He whose solicitor was most active and di

ligent in serving his notice and delivering

his brief would have his motion heard first;

and this would also accomplish the very

object which these orders have in view,

namely, to save the expense of a brief to

a king's counsel to obtain an early hearing,

and enable suitors to employ whatever

counsel they pleased; for every motion

would come on in its turn according to the

order in which the notice was marked by

the Registrar previously to service. No

good reason can be assigned against this

plan; for the petitions in causes, lunacy,

and bankruptcy prove its utility; and as well

might it be contended that counsel should

* See ante, pp. 221. 237.
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be called on according to their rank and

seniority to open these petitions as to make

motions. The practice of courts of law

is referred to in support of counsel making

only two consecutive motions, but it bears

no analogy to motions in equity, for in

courts of law motions are made without

notice, and rules to show cause granted

which are equivalent to notices; whereas

in courts of equity (except in motions of

course or for injunctions, &c.), they are

made upon notice; and with all due defer

ence it is submitted, that even in courts of

law it would be very convenient and just

to the suitors, if a list of rules misi was

made out after service of them, and if they

were called on in their turn to be made ab

solute.” -

*...* We give these observations of our

able correspondent with pleasure; and we

recommend them to attention ; we do not,

however, give any opinion of our own on

the point. -

METROPOLITAN REGISTRY FOR

DEEDS. -

To the Editor of the Legal Observer.

SIR,

I HAve read in the “Legal Observer” of

last week some remarks on District Regis

try, which must have excited great surprise

in the minds of its readers. I will, as briefly

as possible, endeavour to suggest a few ob

servations, which, though in no respect

novel, may yet prevent the younger mem

bers of my branch of the profession from

being misled by those remarks, and from

thereby acquiring those prejudices against

the establishment of a Metropolitan Regis

ter, which might be mischievous in their

effects, and excite an unjust opposition to

the well-conceived plans of the real property

Commissioners. The writer commences

with a statement of the host of authority

arrayed in favour of District Registry, and

for his purpose cites Messrs. Butler and

Humphries, and refers us to the last report

of the real property Commissioners for

other distinguished names: now, sir, I find

the authorities on both sides very nearly

equal in number and ability; for if the

friends of a District Registry boast of

Messrs. Butler and Humphries, surely it

will be allowed their opponents to oppose

to them the names of Messrs. Bell, Tyrrell,

&c.; I therefore conceive I have, at least,

neutralised the writer's observations in

favour of a District Register as far as re

gards individual authorities.
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The writer proceeds to state that District

Registers only, and not Metropolitan Re

gisters, prevail in foreign countries.

mit there are District Registers in some

I ad- .

of the states of Germany, in Holland, and

a few other places; but it must not be for

gotten that the laws and customs of those

countries differ materially from ours, which

is a sufficient reason for the preference of :

District Registers in foreign states. The

facility of communication also is incom

parably greater in England than in those

countries; and on investigation it will be

found, that a deed sent from a village at a

distance of forty miles from a given place,

selected for District Registry, would, in

numerous instances, reach the metropolis

sooner that it would the country or other

town chosen as the spot for the establish

ment of a District Register.

The same writer's observations, that Dis
i

trict Registers will occasion less expense

to small purchasers are not correct, if the

suggestions of the real property Commis

isioners be adopted: for it is proposed by

them, that a provision should be made for

equalising the charges to be incurred for

registration, which is very practicable; and

inasmuch as the Government, as a matter

of course, will be responsible for the con

duct of the officers of the establishment,

the expense of an agent for making searches

will scarcely ever be necessary.

From the writer's remarks, as to the

probability of the delay which will arise in

the entering of deeds, it would naturally

be inferred, that he was little acquainted

with that part of the report which proposed,

in my opinion, as effectual a remedy against

delay as can be conceived, viz. the entering

a caveat. I think the writer would do

well, if he have leisure, to reconsider the

propositions of the real property Commis

sioners, emanating as they do from the

united labours of some of the ablest men

in the profession. I will mention one or

two other objections to District Registers,

and I have done.

must arise under almost any circumstances

to remedy this evil, must entail on the

country a vast increase of expense in the

payment of salaries to competent individuals

appointed for the purpose of accomplishing

the object.

pense to be incurred in erecting buildings

and offices not quite equal, certainly, to the

Secondly, The monstrous ex

expenditure that would be necessary in

erecting that “leviathan of a building”

suggested by the writer, on a base as ex

Parochial Registration.

tensive as that of the largest of the pyra

mids,butundoubtedly anexpense in amount,

at least, four times as great as would be

required for the erection of buildings, if a

Metropolitan Register were adopted. And,

thirdly, the necessity of registering wills

or deeds, comprising property in different

districts, in each district. I would finally

beg leave to suggest to “Leguleius,” that

the skill required in the officers of a

public register is much greater than many

persons suppose. The management of

the indices, in the instance of settle

ments, by transferring one field from an

estate included under one index to a separ

ate index, &c. demands greater attention

and practical knowledge than theorists

usually imagine.

T. C. H.

New Boswell Court,

17th February, 1831.

I have forgotten to state, that commis

sions of bankrupt could not be conveniently

entered in District Registers.

==

PAROCHIAL REGISTRATION.

To the Editor of the Legal Observer.

SIR,

THE subject of Registration is likely to oc

cupy much of the attention of Parliament

in this or the next session. With respect

to the registration of deeds, there is a va

riety of conflicting opinions; but on the

absolute necessity of some improvement of

the law for regulating Parish Registers,

there is perfect unanimity.

The subject has been recently taken upby

Mr. Burn, in his History of Parish Regis

ters; and a letter has been just published,

addressed to Lord Brougham, by Mr. Mat

thews; in addition to this, Mr. Wilks has

given notice of his intention to move for a

Select Committee of the House of Com

mons, for taking the subject into consider

ation. -

One great evil of the present system is,

- • , - - . . . th hile the body of Dissenters are inFirst, The varieties of practice which at While y

creasing in wealth and respectability, and

- - | i int of numbers comprise a very larin branch establishments, and any attempt in poin p y large

proportion of the population of England,

they are without the benefits of registration

for the baptism of their children, for neither

are their registers of baptism or of burial

admitted as evidence in our Courts of law.”

The next objection is, that although the

late act of the 52 G. 3. c. 146. (com

monly called Mr. Rose's Act,) directs that

* See, in conformity with our correspondent's

remarks, Ex parte Taylor, 1 J. & W. 483.
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a copy of every parish register shall be

annually sent to the bishop of the diocese

(a direction also of the canon of 1597), yet

there is no penalty for the neglect, and

therefore in many cases it is omitted alto

gether; and even where these copies are

sent, they are frequently thrown by in

bundles, without any arrangement or index,

because there is no remuneration to the

registrar for arranging, &c. Every lawyer

who has had a pedigree to trace, or an

ejectment cause to manage, may have ex

perienced the immense utility of these tran

scripts; indeed, without them, the public

have no security against the loss of, or

forgery in, parish registers, which in some

cases are their only evidence of title. A

very recent instance of their utility occurred

in a case tried at Chelmsford, in which the

plaintiff produced a copy of a register to

prove a certain baptism, and obtained a

verdict, by which the defendant would have

lost a property of 2000l. per annum. After

the trial, however, the Bishop's Registry

was searched, when no such entry appeared

in the copy sent there. The fact was, that

the entry of baptism had been interpolated

in the register; the defendant obtained a

rule absolute for a new trial, and a true

bill was found against the guilty party, who

fled the kingdom.*

The system requires also many minor

improvements, among which are the fol

lowing:—

The clergyman should make the entries

immediately after the rite is performed.

The entries should be more comprehen

sive in their particulars.

The witnesses to the marriage entry

should be two or three, in addition to the

parish clerk or sexton, who, in large pa

rishes, cannot sometimesidentify the parties

again.

Indices should be made to all parish

registers, and the fees for searches and ex

tracts specified: at present these fees are

wholly dependent on the liberality or cupi

dity of the clergyman.

I trust these points will not be over

looked, and that we may hope for a more

useful act than the one before alluded to,

the only penalty in which is fourteen years'

transportation, which is most sagely divided

between the informer and the poor of the

parish.t Yours very obediently,

* See also Lloyd and Passingham— the At

torney General and Oldham —the Stafford Peer

age case, &c.

+ See ante, p. 43.
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NEW STAMP DUTIES.

To the Editor of the Legal Observer.

SIR, -

As the Chancellor of the Exchequer has men

tioned that a Bill is about to be laid before the

House for the purpose of altering the laws re

lating to stamps, I beg, through the medium of

the Legal Observer, to suggest a new clause,

which I flatter myself may be of material service

to the public at large. All the stamp acts that

have hitherto been framed, as well as many

other acts, have been, and probably in some re

spects will always be, unintelligible. In conse

quence of the difficulty of applying the Stamp

Act to certain special cases, it has frequently

been, and, unless the law be altered, will here

after be, necessary to lay cases before counsel

for their opinion as to what stamps should be

affixed to certain instruments. Counsel have

frequently great difficulty in answering such

cases. My object, therefore, is to save the ex

pense incident to such cases, and to render the

public more secure than they can be at present;

and it is to be observed, that the expense above

alluded to is incurred without any adequate be

nefit to the practitioner, as the remuneration is

not in proportion to the responsibility incurred.

It may, perhaps, be said, that the opinion of

counsel relieves the attorney from responsibility;

but it does not enable him to avoid the displea

sure of his client in the event of his practice

being wrong. The object, I submit, may be ob

tained, by inserting a clause in the New Act to

the effect that the Solicitor of Stamps be bound,

on the tender ofany engrossment or writing, to

make a memorandum in the margin of the

amount of the stamp proper to be affixed ; that

such memorandum be an indemnity to all parties

interested in such instrument for the accuracy

of the stamp; and that for the writing of every

such memorandum, the Solicitor of Stamps be

entitled to the remuneration of six shillings and

eight-pence. The public will thereby avoid a

considerable portion of the expense they are

now subject to ; they will be more secure, and

the members of the profession will be relieved

from a great portion of the responsibility they

now incur without* remuneration.

- am, Sir,

Your obedient Servant,

AN ATTORNEY.

Lincoln's Inn, Feb. 11. 1831.

INCENDIARIES.

REMEDY AGAINST THE HUNDRED.

To the Editor of the Legal Observer.

SIR,

I take the opportunity to call the attention of

your correspondent on the subject of Incendi

aries in your ninth Number. Your correspond

ent states that the summary remedy given by

the 3 G. 4. c. 33. which is repealed by the

7 & 8 G. 4. c. 27. is not re-enacted by the con

current statute passed in the same session, c. 31.

I however beg to call his attention to the eighth

section of the latter act. He also states that

there is a decision in 9 B. & C. 154. as to the
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construction of the 9 G. 1. c. 22, § 1. 7. (re

ported after such statute was repealed), which

might lead to a supposition that the remedy

given by it against the hundred still exists. The

case to which your correspondent alludes is that

of Pellew against The hundred of Wanford: the

damage there happened on the 9th of July, 1825.

The cause was tried at the Devon Spring assizes

of 1827; and the royal assent was not given

to the act to which your correspondent alludes

until the 21st June, 1827. It is true that the

decision was pronounced after the passing of

the act; but it was on motion, and was of course

to bºdecided according to what the law was at

the tºme the cause of action arose.

I am, Sir,

Your obedient Servant,

AN ATTORNEY.

Lincoln's Inn, Feb. 11. 1831.

t

WHAT IS USURY P

To the Editor of the Legal Observer.

SIR,

In a case recently before the Court of King's

Bench it was stated an agreement had been

made between the plaintiff and the defendant,

that the former should lend 200l. to the latter,

to be repaid 1003. every six months, and 100l.

over, if both parties survived; but should either

die in the interim, the unpaid portion to be can

celled. This, it was contended, was usury; but

the Court held to the contrary, inasmuch as

there was a risk in the case of losing all the

money, and the agreement might have been en

rolled as an annuity.

I am, Sir, yours very obediently,

February, 1851. H. B. ANDREws.

SUPERIOR COURTS.

THE LORD CHANCELLOR's courT.

RECEIVE R.

THIs case was an appeal from a decision of

the Master of the Rolls. The facts were these: —

A Mr. White had been appointed receiver of the

estate in this cause, and had entered into the usual

recognizances for the due discharge of his office,

in which he was joined by Mr. Adams and Mr.

Barton as his sureties. It was arranged between

these parties, that Mr. White should pay the

monies which came into his hands as receiver.

from time to time, into the banking house of

Messrs. Rodgers, and that a Mr. Anderson should

fill up all the draughts that should be drawn by

White upon the monies so deposited at Messrs.

Rodgers; and that such draughts, so filled up.

should be signed by White. The bank of Messrs.

Rodgers failed, and a loss was in consequence

sustained. The account was then transferred to

another bank, where the deposits were made in

like manner, and into which the dividends re

ceived on the balance which had been in the for

mer bank at the period of its failure were also

paid. The second bank also failed; a further loss

was sustained in consequence; and the question

What is Usury 2– Superior Courts.

to be decided in this appeal was, whether the re

ceiver, or in his default his sureties, were liable

to make good to the estate the sums which had

been lost by the failure of these two banks. The

Lord Chancellor said, that although it appeared

the receiver had accounted yearly for all the

sums which he had received, it appeared also

he had had larger balances in his hands than he

need have kept to pay the current expenses of

the estates. The necessity of accounting yearly

had been laid down by the Courts, but he took

that period to mean the maximum of the time

in which a receiver could be permitted to retain

possession of the monies belonging to the estate,

and the minimum of the times at which he ought

to render his accounts. It was, however, un

necessary to advert to this more particularly,

because it did not form the ground upon which

he was about, very reluctantly, to reverse the de

cision of the Master of the Rolls. That ground

was, that the receiver, by an arrangement un

known to, and not sanctioned by, the Court, had

put the fund out of his own control, and that he

thereby became a guarantee for the solvency of

the persons into whose custody he committed

it. By agreeing to the arrangement that another

person should fill up the draughts, the concur

rence of that other person became necessary be

fore the money could be drawn from the place

in which it was deposited. The receiver was on

no longer able to watch over it, to exercise his

own discretion as to the period at which the

safety of the money ceased, and its peril began;

and in case of a run having taken place on the

bank, he could not draw out the money which

he had been permitted to receive, and for the

receipt and custody of which he was paid a salary,

without the consent of Mr. Anderson. The Court

had, at the least, a right to expect that a re

ceiver, or any other trustee, would exercise as

much care over the property intrusted to him,

as a prudent man would exercise over his own

property. It had been said at the bar, that there

was no difference, as to their responsibility, be

tween a trustee and a paid agent. It was not

necessary to decide that point, but he adverted

to it for the purpose of expressing his dissent

from that doctrine. This case must be decided

upon its own particular circumstances, and taking

them altogether — considering the receiver had

dealt with the fund in a manner not sanctioned

by the Court, nor with such care as he ought to

have exercised—he had rendered himself, and, .

consequence, sureties, liable for the losses whic

had been sustained. The appeal was therefore

allowed, with costs—Salway v. Salway. 9 Feb.

NE EXEAT REGNO.

In this case, a motion had been made to have

a writ of me exeat regno reversed.

The bill charged that a sale had been made,

with the authority of the defendant, to a Mr.

Wilson, of an estate of which the defendant was

trustee, for a sum of 10,000l.; and that estate,

after 50ool. had been laid out upon it in the

erection of a house, which, for any thing that

appeared, might not have improved the estate

(as building houses at a distance from London

often did not increase the value of the estates),
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had been sold for upwards of 23,000l. The

Lord Chancellor said, that without wishing to

prejudge the case, he must say it was one preg

nant with suspicion, and that nothing was before

the Court tending to remove that suspicion. It

was stated that the defendants, against whom

the writ had been issued, had left the country

before it was so in fact issued; but there was no

statement that the defendant did not know it was

about to issue, or to be applied for: it was im

possible, therefore, to comply with the applica

tion. The defendant was a person engaged in a

public office, having duties there to perform,

and it might be possible that he had paid little at

tention to the matters in question in this suit. The

Court could not enter into this fact, if it were so;

and his Lordship had endeavoured to find some

excuse for his conduct, until it was duly proved.

It, however, only furnished another instance of

the impropriety of public men taking upon

themselves the discharge of private duties. One

or other were likely to be sacrificed; and the

latter more than the former. For this reason his

Lordship had made it a rule, ever since he had

entered public life, never to undertake any such

offices. He was willing to believe that the de

fendant's conduct was capable of explanation;

but until it should be explained, it was impossible

to call the writ which had been issued. The

motion was, therefore, dismissed with costs.-

Wilson v. Broughton. Feb. 9. 1831.

I.ETTER TO THE LORD CHANCELI.O.R.

The Lord Chancellor stated to the bar that he

had received a letter signed by several members

of parliament, physicians, and one barrister prac

tising in his court, requesting his Lordship to

reconsider a judgment which he had given in

lunacy. His Lordship reprobated the course

which these persons had pursued, and stated

that the proper mode of correcting an erroneous

judgment was by appeal. He further alluded to

two similar cases which had happened to Lord

Holt and Chief Justice Willes, and intimated

that he would, in future, commit any persons

writing similar letters for contempt, or otherwise

severely punish such conduct.—Feb. 18. 1831.

- COURT OF EXCHEQUER.

EVIDENCE–NExT OF KIN.

This was a suit instituted by the plaintiff as

next of kin of General Koeler, deceased. He

had died in 1800, and his property, about 8000l.,

was taken possession of by the defendants on

behalf of the crown. The principal question

was, whether General Koeler was the legiti

mate son of George Koeler and Elizabeth his

wife. No direct evidence was produced of the

marriage; but declarations that such was the

fact had been made by Elizabeth Koeler, who

died thirty years ago. . There was also a pedi:

gree which supported the claims of the plaintiff

as to this point.

Mr. Wray, on behalf of the Crown, did not

oppose the application, being only desirous that

a clear title should be made out on behalf of the

plaintiff.

The Lord Chief Baron thought that a prima
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facie case had been made out by the plaintiff,

and referred it to the Master to enquire who

were the next of kin of the intestate.— Boar v.

Mitford,— Excheq. Feb. 12. 1831.

EVII)ENCE OF DEATH.

A sum of 1000l. was assigned to trustees upon

trust to pay it to a person of the name of

Greenwood on his attaining the age of twenty

one, and if he should die under that age, upon

trust to pay the same to the plaintiff. In June

1820, Greenwood sailed from London to Ja

maica, and in August 1820 sailed from Montego

Bay in that island for England; but had never

been heard of since. The present bill was filed

against the trustees, to compel the payment of

the sum of 1000l. to plaintiff.

Mr. Lovat, for the trustee, was willing to

consent to the payment, if the Court thought

that this was sufficient evidence of the death of

Greenwood.

The Lord Chief Baron was of this opinion,

and granted the prayer of the bill.— Greenwood

v. M'Carty. Ercheq. Feb. 12. 1831.

COMMON PLEAS,

PRINCIPAL AND AGENT,

In an action to recover the amount of certain

Neapolitan coupons and bordereaux put into

the hands of the defendant as securities for ad

vances made by him to a broker named Watts,

to whom they had been intrusted by the plain

tiff as his broker, the question was,Whether these

instruments were transferable by delivery, so as

to entitle the defendant to retain them P The

cause was tried before Tindal C. J., who ad

mitted evidence of the usage on the subject.

The witnesses, for the most part, stated that in

their opinion coupons were never transferred

without the certificate, which is a document

granted by the Neapolitan government to those

persons whose names were entered in the Great

Book at Naples as subscribers to the loan raised

in England for the use of that state. The bor

dereau may be described as an instrument em

powering the holder to receive a set of fourteen

coupons, which coupons were the receipts given

on the payment of the dividends; and whenever

the set of coupons was exhausted, the party pro

ducing the bordereau was entitled to a fresh set. It

was further stated by the witnesses, that they had

never known one of these instruments trans

ferred without the other. The ChiefJustice, in

leaving the case to the jury, told them, that if

they were of opinion that the custom of mer

chants here did not make these coupons nego

tiable like bills of exchange, they were bound to

find for the plaintiff, as he did not think the de

fendant, in that case, had made sufficient enquiry

into Watts's title to them, and had, consequently,

taken them subject to all the equities to which

they were liable in the hands of Watts himself.

Thejury having returned a verdict for the plain

tiff, a rule was obtained in the last term, calling

on the plaintiff to show cause why a new trial

should not be had, on the ground of misdirection

by the learned Judge. -

Taddy Serjt, and Jones Serjt. showed cause
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against the rule; Wilde Serjt., Bompas Serjt.,

and Heath Serjt., supported it.

The Court observed, that the case depended

had acquired the character either of money, of

bank notes, or bills of exchange with open or

blank indorsements, or of exchequer bills, which

were in the nature of the currency of the realm ?

It was a principle of law, that if a man intrusted

his property to an agent who misapplied it, he

was entitled to claim that property wherever he

found it. To which rule, however, there was an

exception in favour of property, which was in

such a degree of currency as to be allowed to

stand on the same footing as money. It was

therefore proper, in the present case, to see

whether these couponsassumed the one character

or the other. Now the Court saw nothing, on

the face of them, to show that they were of a

negotiable character, but rather the reverse,

since some of them appeared to be payable at a

remote period, subject to a discount. It was

therefore impossible to put them on the same

footing as bills of exchange. The bordereaux

were nothing more than undertakings, on the

É. of the government of Naples, to give fresh

ists of coupons when the others should have

been used. However, the real answer to the

objection was, that these were not instru

ments recognised by the English law, but

brought under the notice of theCourt as foreign

securities rendered available by the law of

Naples. In the absence of evidence, therefore,

to show that they were negotiable like bills of

exchange, it was not competent to the Judge to

come to the conclusion that they were bills of

exchange, and recognised by the law and custom

of merchants, which was a part of the law of the

land. The like was the case with respect to Ex

chequer bills. The defendant, therefore, having

failed to show that these coupons were in a

course of currency, and therefore within the ex

ception before stated, the direction of the Judge

and the finding of the jury were right in giving

to the plaintiff the property in these securities

which had been misapplied by his agent.—Rule

discharged. — Lang v. Smith, Com. Pl. H. T.

1831.

-

JUSTIFICATION. -ASSAULT AND BATTERY.

In an action of assault which was tried before

Tindal C. J., at the last York assizes, it ap

peared that the plaintiff having attended a select

vestry of his parish for the purpose of making

some representation on the subject of the poor

rates, the defendants, who are members of the

select vestry, put him out of the meeting by

force. The plaintiff brought his action for the

assault, and the defendants justified their con

duct, on the ground that the meeting having

been !. convened, the plaintiff had no right

to intrude himself upon them, and they were

therefore justified in putting him out. It ap

pearing, however, that the act of parliament

required that the members should be duly sum

moned, and it not being proved that more than

four out of the five who attended had been so

summoned, the learned Judge was of opinion

Superior Courts. – Answers to Queries.

! that the defendants had failed to establish their

plea, and the jury therefore returned a verdict

for the plaintiff,- Damages 1s.

upon the question,Whether or not these coupons | Jones Serjt. having obtained a rule calling

on the plaintiff to show cause why the verdict

should not be set aside, and a new trial had on

the ground of misdirection, was heard in support

of it, and contended that it was unnecessary to

rove that the whole of the select vestrymen

ad been summoned. It was quite sufficient to

show that the majority who alone could pass

any bye-law had been duly summoned.

* The Court were of opinion that although the

majority alone could pass a law, yet they might

be influenced in their judgments by the argu

ments of those who had not been duly sum

moned. The defendants therefore having failed

to show that they had all been duly summoned,

the plea of justification had not been made out,

and the verdict for the plaintiff was right.—

Rule discharged.—Dobson y. Fussy and another.

Com. Pl.

ANSWERS TO QUERIES IN NO. XV.

1st.—It would appear by the decision of Abbott

C.J. in Warren v. Howe (Barnewall & Cress

well, 4 G. 4.) that the assignment of a book

debt as well as a judgment debt would not re

quire the ad valorem duty, as it cannot be con

sidered property within the meaning of the act.

The words of the act are, “conveyance of any

right, title, interest, or claim, or other PRoPERTY,

for or in respect of the deed whereby the lands

or other things sold shall be conveyed to the

purchaser.” The statute enumerates things which

are the subject of sale, and which are usually

converted into money: now, the words judgment

and book debts cannot come under the meaning

of this part of the act, as requiring an ad valorem

stamp, unless under the words other PROPERTY;

but which Abbott C. J. says applies to property

of the same description as that previously men

tioned, viz. such property as is usually the sub

ject of sale, and may be converted into money.

A chose in action on a bill or note can be

legally transferred without an assignment,merely

by an indorsement; and I think a letter of at

torney might be so framed as to authorise any

person to recover and receive the debt of an

other by suing in the creditor's name, with a

declaration of trust, that the money when reco

vered shall be retained by the person to whom

the power is given for his own use; but in this

case a covenant should be introduced that the

creditor should not afterwards receive or release

the debt, or discontinue any action.

2d.—B. cannot be considered liable, as not

having used sufficient care, as a general bailment

will not charge the bailee (he not having re

ceived any profit from such bailment) with any

loss, unless it happens by gross neglect, which is

an evidence of fraud. Now this is a bare and

naked bailment to keep for the use of the bailor,

and such bailee is not chargeable for a common

neglect; and this omission in the bailee cannot be

considered more than as such, under the cir

cumstances of the case. -

T. E.



Costs of Executions.— Miscellanea.

COSTS OF EXECUTIONS.

EstEEMING the “Legal Observer” as a mirror

wherein the opinions of practitioners in English

law are to be reflected, probably a portion of

attention cannot be more usefully directed than

in bringing into notice such hardships and incon

sistencies as have occurred to their experience,

leaving it to those who have seats in the legisla

ture to apply a suitable remedy.

It is an old but just complaint that few statu- º

tory enactments are free from obscurities and

imperfections. It appears as if the 43 G. 3. c. 46.

s: 5., had been framed to entrap young practition

ers into the commission of error. The section

referred to enacts, that “in every action in which

the plaintiff shall be entitled to levy under an

execution against the goods of the defendant,

such plaintiff may also levy the poundage fees and

expenses of the execution, over and above the

sum recovered by thejudgment.” Now the act

does not give the plaintiff poundage, fees, and

expenses of execution, when issued against the

defendant's person; nor does it apply to those

very numerous cases where defendants obtain

judgment, by verdict, non-suit, or non-pros

against plaintiffs. No poundage, fees, or ex

pences of the execution, either against the

plaintiff’s goods or person can be levied by a

defendant either under this or any other law,

however wrongfully or vexatiously the defendant

may have been harassed. He must pay these

expenses out of his own pocket. Is this equal

law, and the “perfection of reason?” Indorse

ments have been and are frequently made on

writs of execution against the goods and persons

of plaintiffs, and against the persons of defend

ants, to take poundage, fees, and expenses; and

numerous motions have been in consequence

made before the courts, calling on those who

have committed such mistakes to refund what

was over-levied, and to pay the costs of the ap

plication; nevertheless the law has not been

altered. The statute of 28 Eliz. c. 4., which

enables sheriffs to make certain charges for levy

ing executions, is most obscurely expressed; but

after the discussion and decision of many cases, it

at length appeared to the learned expounders

that the sense and intention of it is, that the

sheriff is entitled to 1s. in the pound for the first

100l. levied, and to 6d. in the pound for every

pound above 100l.

The injustice of the law as it now stands, in

reference to the subject in question, will be still

more glaring when it is considered that the she

riff is entitled to poundage on the sum marked

to be levied, upon executing a writ of capias ad

satisfaciendum, although the prisoner go to gaol

without making any satisfaction whatever to the

creditor (Lake v. Turner, 4 Burr. 1981.); and

the charge is also made even when the party is

already in custody, when the writ is delivered to

the sheriff to execute. Taylor v. Wood, 2 Tidd.

Prac. 1684. 8th ed. -

The great body of attorneys cannot fail to be

practically acquainted with almost innumerable
instances in which the laws are defective as re

gard the details of business; and now that a pe

riodical work has been established as their

“mouth-piece,” it is hoped they will not be
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backward in laying open those aberrations from

justice which they have individually observed.

The effect will be the slow but sure and gradual

improvement of our system ofjuipmen;

MISCELLANEA.

LEGAL REMINISCENCES.

“Celâ sedet CEolus arce,

Sceptra tenens, mollitgue animos, et temperat

iras.” - AEn. i. 56.

THE ancients appear to have almost in

variably dedicated some particular spot to

the administration of justice; and from the

fact of the Hebrew Judges sitting at the

gates of cities, they obtained the name of

“Elders of the Gate.” “ In Zechariaht the

Jewish people are commanded, upon their

restoration, to execute the judgment of

truth and peace “in their gates.” .

The Athenians selected a small eminence

near Athens for the seat of the “Areo

pagitae.” It was termed "Apslo; II.4)04, “the

hill of Mars,” because Mars was supposed

to have been tried there for the murder of

Hallirothius.

At Granada, in Spain, the street “Calle

de los Gomelles t" leads to a massive gate

at the entrance of the magnificent palace

of Alhamra, or Alhambra. § Over the gate

is a large tower, called the “Gate of Judg

ment,” the “Gate of Justice,” the “Gate

of the Law;” and upon which there is the

following inscription in Arabic:–“Turn

pale, O wickedness! Wheresoever you go,

I will follow ! Punishment always speedily

follows crime. Draw near, come without

fear, ye deserted orphans; here shall ye

find the father ye have lost.”

In China, there is an old willow, cele

brated from the fact of the Emperor Kang

Wang having sat under this tree when he

gave judgment upon the differences of the

labourers in agriculture. Out of respect

to the Emperor, its branches were never

cut. St. Louis often used to sit under the

shade of an oak in the wood of Vincennes,

when all who had any complaint freely ap

proached: at other times he seated himself

upon a carpet spread in a garden, and heard

the causes which were brought before

him. ||

• Deut. xxii. 15. xxv. 7.; Ruth, iv.; Prov.

xxi. 23.; Lament. v. 13.

t Chap. viii. 16.

f So called from an ancient Moorish family.

The red city. -

i Joinville, Hist. de St. Louis, p. 15, ed. 1761.
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In the vicinity of Scone there is a tumu

lus, where the stone chair removed by

Kenneth II. from Argyle was placed; and

in which the kings ofScotland were crowned

in the more ancient times. Upon this hill

the King held his court of justice, and pro

mulgated laws. . From the “pleas of the

barons” being determined here, it was

called “ Mons placiti de Scona omnis

terra,” or the “Mote hill of Scone;” but

among the common people it bore the name

of “ Boothill,” from a tradition that, “at

the coronation of a king, every man who

assisted brought so much earth in his boots,

that every man mightsee the King crowned,

standing upon his own land.” The “Hill

of Strife +,” at Uliuish +, and the hills called

“Laws,” as “Kelly Law,” “North Ber

wick Law,” were places probably devoted

to the seat of justice.

What a source of gratification must the

scientific always discover in the contem

plation of sites which have been thus de

dicated to, or have formed the scene of,

some great and important historical event.

Take, for instance, the White House f on

the river Tav, in Dyved. Here Howel,

the good son of Cadell, and King of all Cam

bria, in the tenth century, upon his return

from Rome, which he had visited with a

view of improving the laws of Cambria,

and obtaining a knowledge of the laws of

other countries, and of those the emperors

of Rome put in force in the isle of Britain

during their sovereignty, summoned all the

chiefs of the tribes, the family represent

atives, and all the wise and learned men,

both of the clergy and laity, to a collective

convention. The laws of Dyonwall Moe

hund being found superior to the whole,

were systematised by Blegwryd, and, after

the approval of the convention, constitu

tionally established over all Cambria.

The ruins of Iona. Her monastery and

cathedral recall to mind the learning and su

perstition of even classic ages; while her ce.

meteries of the Kings of Scotland, Ireland,

and Norway, painfully remind the traveller

of the short but momentous passage be

tween life and death.

The island of Runeymeed, or Runeymead,

where the brave English barons forced from

* The signification of the Erse word.

+ In the island of Sky, or Skye. -

Í “Ty Gwyn,” so called because it was made

by a watling of white rods, for the convenience

of hunting.

§ This spot is still recognised in the ruins of

Whitland Abbey, above Tenby, on the small

river Tav, in Carmarthenshire.

Miscellanea.

the reluctant Plantagenet the great char

ter of English liberties, and the charta de

foresta. -

The ancient and stately hall of Eltham,

first built by Edward I. ||, and the chief re

sidence of Edward II., and where probably

the famous statutes, “De Officio Corona

toris,” “Of Mortmain,” and “Prerogativa

Regis,” were enacted. The hall is ap

proached through a long vista of wide

spreading trees; and the picturesque sce

nery of the spot, the gorgeous roof of the

building, and the castellated remains, all

remind the beholder of historic times, and

hours of regal grandeur.

The parliament chambers in the old pa

laces of Scotland, and particularly Linlith

gow and Stirling ‘I, the latter of which

presents a fine view of the river Forth, to

Alloa, the once famed residence of the

chieftains of Mar; the age of Wallace and

Bruce are remembered, and the eye of

sympathy sorrows for their fate, and finds

a melancholy reflection, that these patriots,

born in the land of chivalry, became worthy

sons of Caledonia.

The site of Fotheringay, which holds a

prominent place in our annals as the birth

place of Richard III., and the place where

the beautiful and accomplished Mary Queen

of Scots suffered Filial piety removed

every vestige of its castle, but the name

and site still exist. Westminster Hall,

where the fatal judgment was given against

John Hampden / and, lastly, the rocks in

Switzerland, where William Tell, clinging

to the crags, braved the abyss, and escaped

from his tyrants. -

I shall conclude my present observations

with the words of our great moralist; “That

man is little to be envied, whose patriotism

would not gain force upon the plain of Ma

rathon, or whose piety would not grow

warmer among the ruins of Iona.”

Feb. 9. TEMPLAR1Us.

LORD ERSKINE AT HOLKHAM.

“I had frequently had an opportunity of

meeting with Lord Erskine at Holkham, and

other agricultural fêtes, where, though he knew

nothing of husbandry, his wit and eloquence in

sured him a cordial reception. At one of those

meetings, he pleasantly said, ‘that he had

formerly studied Coke at Westminster, and that

he was now studying Coke at Holkham; that

Coke, the agriculturist was as great in his line

as Coke the lawyer in judicial questions.”— Sir

John Sinclair. -

| The present hall was probably built in the
time of Edward IV.

T Barr. Obs. Stat. 41.
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VoI. I. SATURDAY, MARCH 5. 1831. No. XVIII.

CHANCERY REFORMS.— LUNACY.

THE LORD CHANCELLOR’s BILL.

We have now obtained a copy of the ſlord

Chancellor's first bill, and are so confident

that he is zealously endeavouring to remedy

the real abuses of his Court, and so

anxious to aid him in his noble efforts, that

we have some hesitation in saying we have

read it with disappointment. This, however,

was our feeling, and we shall shortly

mention the reason; the provisions of the

bill as they now stand are unimportant, if

not objectionable, and the omissions are

very considerable. The first section simply

provides, that the Lord Chancellor may

cause commissions in the nature of writs

de lunatico inquirendo to be addressed to

any judge of the Courts of Record at West

minster. Now when Mr. Michael Angelo

Taylor proposed to bring in a similar bill

in the last session of parliament, he was

informed by Lord Lyndhurst, that having

made the proper enquiries, he had ascer

tained that the Lord Chancellor already

had the power of directing the fact to be

tried by a Common Law Judge; and Mr.

Taylor accordingly withdrew his bill. This

first provision, therefore, was unnecessary.

The rest of the bill is devoted to clauses

for enabling the Chancellor to appoint

“visitors” to enquire into the state of per

sons who shall be found lunatic by inqui

sition. These visitors we understand are

to consist of two or more medical men, and

one barrister. The salary is to be consider

able, it is said from 800l. to 1000l. a year.

We do not consider this plan decidedly

faulty, but we think it capable of much im

provement, and having first mentioned the

most important omissions in the bill, we

shall take the liberty of making a suggestion

as to these visitors, and ofproposing another

plan. -

NO, XVIII.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

HoRAT.

The most obvious omission is, that no

provision is made by the present bill, for

the security of the ". of the lunatic,

before he shall be found such. The

consequences of this are plain. A person

possessed of property may, on becoming

insane, be able materially to impair it; he

may proceed to cut down and dispose of

timber; he may sell out money invested in

the funds or other securities, and impro

perly squander it away; he may, in short,

commit irreparable damage before he can

under the present bill be stopped. Now

the present system is better than this; a

commission may issue on the first act of

insanity; the commissioners may imme

diately enter upon the enquiry, whether

the lunatic be resident in town or country,

and the fact, if clear, may be speedily ascer

tained. But if a commission be issued to

a Judge, it would seem highly inconvenient,

consistently with his other duties, to de

spatch him into the country to try a fact of

this nature, and almost impossible to obtain

his immediate attention to it in town.

We submit then, that clauses must be in

serted, which shall provide against the

injury or destruction of the property of the

lunatic, before he shall be ascertained to

be such by inquisition.

The Chancellor has further declared,

that it is his intention to send all contested

commissions to a Judge; but that he is

willing toleave theuncontested commissions

to be disposed of by the present com

missioners. This we think deserves recon

sideration. We fully agree to the sending

the contested commission to a Judge; but

we cannot see the advantage, if the present

system is considered defective, of preserving

any part of it. An uncontested commission

frequently requiresmore careandexperience

than a contested one. In the one case all

parties are represented by counsel, whose

A a
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duty and object it is to see that the evi

dence is clear and satisfactory. In the

other, there are either no counsel at all, or

counsel only on one side. It is obvious,

therefore, that in many instances it is more

important that there should be a Judge of

the highest class to try uncontested com

missions. We are inclined, therefore, cer

tainly to dispense with the present com

missioners as Judges, but to benefit by their

services, information, and experience, in

another way, and this brings us to the ad

ditions to the Lord Chancellor's plan which

we respectfully propose.

It will be seen that the “visitors” to be

appointed under the bill, are merely to en

quire into the state of lunatics, and per

sons of unsound mind, who shall be found

such by inquisition. We would extend

their power considerably. They should in

our opinion be vested with authority to

proceed in the preliminary steps of all

commissions, which might still be directed

to them : they might, on receiving the

opinions of three medical men to that effect,

and on a personal examination of the

alleged lunatic, have power to certify the

fact to the Chancellor, who might direct

an issue to a Judge, and all the evi

dence might then be regularly brought

forward. The advantages of the present

system might thus be preserved, and the

evils be removed. We would further pro

pose that three or more of the present com

missioners might be appointed visitors, with

these powers; and that compensation for

their offices might thus be saved: we can

conceive that it would be advantageous to

associate two medical men with them. We

should then have the present number of

commissioners or visitors; and we might

thus, as it appears to us, obtain the benefits

of both systems, and be subject to the dis

advantages of neither. We should have

the facility, despatch, and advantages of de

tail of the present system, and the ability,

experience, and cheapness, of a trial at

nisi prius, which would then be beneficially

employed in all cases of lunacy.

This is the plan which, after much con

sideration of the subject, we venture to

propose. We now lay before our readers

an analysis of the bill.

The Bill is entituled “An Act to diminish

the inconvenience and expense of Commissions in

the nature of Writs de lunatico inquirendo ; and

to provide for the better care and treatment of

Idiots, Lunatics, and Persons of unsound mind,

Jound such by inquisition,” and recites that great

inconvenienceandexpense have been experienced

from the practice of directing or addressing

commissions in the nature of writs de lunatico

inquirendo to three or more persons therein

named, as Commissioners; it is therefore pro

posed to be enacted,

That the Lord Chancellor, in case he shall

deem it advisable, shall cause any commission

in the nature of a writ de lunatico inquirendo

to be directed to any Judge of the Courts at

Westminster, who shall make inquisition, and

return the same into the Court of Chancery,

and for that purpose issue precepts to the

Sheriff to summon a jury, subpoenas to com

pel the attendance of witnesses, and warrants

to produce the alleged lunatic, and shall have

all other the powers now possessed by the Com

missioners; and such inquisition shall be valid

as if the Commission in the nature of a writ de

lunatico inquirendo had been directed, and the

said inquisition returned by three or more Com
missioners as heretofore.

2dly, That the Lord Chancellor may ap

oint persons to be visitors for superintend

ing, and reporting upon, the care, and treat

ment of persons of unsound mind, so found

by inquisition, and to , make regulations as

to the duties of such visitors, and allow such

salaries and travelling expenses as shall be rea

sonable. That if the visitors shall die, or refuse

to act, or become unable, it shall be lawful for

the Lord Chancellor to appoint others. And,

that no person shall be appointed visitor who

shall be, or shall have been within the two years

then next preceding, directly or indirectly in

terested in the keeping any house licensed for

the reception of insane persons.

3dly, That the Lord Chancellor may ap

point fit persons to be secretary and clerk to

such visitors, and allow such salaries as shall

be reasonable.

4thly, That the Lord Chancellor may raise a

fund for the expenses by a per-centage on the

clear annual incomes of the persons found

of unsound mind, not to exceed a limited

amount, and to order the same to be paid

by the committees or receivers of the estates

of lunatics, &c. into the Bank of England.

Committees, &c. to pay such per-centage into

the Bank within a month after notice. The

Masters of the Court of Chancery to certify

the amount of income of idiots, &c. within

two months after the act shall pass. The

payments out of the fund to be by checks

signed by the Lord Chancellor without fee. The

accounts to be audited yearly, and filed without

jee.

SYNOPSIS OF

THE LORD CHANCELLOR'S PLAN.

I. Lunacy.

1. In undisputed cases, commissions de lu

natico inquirendo to be directed, as at present, to

the commissioners in lunacy.

2. In disputed cases, the commission is to be

directed to, and tried before, one of the Judges

in Westminster.

3. The institution of a medical board to report

from time to time to the Lord Chancellor upon

the case of the lunatic, and also to superintend

the committee. -
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II. Bankruptcy.

1. The abolition of the fourteen lists of com

missioners of bankrupts.

2. The institution of a Court, consisting of

one presiding Judge, and nine commissioners, to

be sitting from day to day throughout the year.

3. The division of these ten commissioners

into three tribunals:–1. The presiding Judge.

2. Three senioro cmmissioners. 3. Six junior
COII] in18Sloners.

4. Undisputed cases to be heard before one

of the class of commissioners.

5. Disputed cases before the Judge and one

commissioner or three commissioners, in public;

examination of witnesses to be vivá voce, and

court to have power of imprisonment.

6. The commissioners to sit in chambers, se

parately, transacting the general business of

bankruptcy. -

7. If disputed questions arise, such cases to

be decided before the Judge, assisted, if required,

by a jury, and occasionally by a commissioner.

8. A court of appeal, consisting of the pre

siding Judge and three senior commissioners,

and judgment in cases of fact to be final.

9. High Court of Appeal to the Lord Chan

cellor.

III. Officers in Bankruptcy.

1. Accountant-general, in whose name all the

assets in bankruptcy will be placed in the Bank

of England.

2. Official assignee, a limited number of mer

cantile men, to be approved of by the Court.

These officers are to see that all funds are duly

collected and paid into the Bank of England, to

report upon the estate, to act as accountants,

and to superintend the proceedings of the elected

assignees.

3. Abolition of the office of patentees of

bankrupts.

IV. Masters in Chancery.

1. To be paid by fixed salaries.

2. Attendance daily from ten till four.

5. Courts of appeal to sit every evening, in

ublic, to be composed of two Masters, and the

W. whose decision is appealed from.

4. High Court of Appeal to the Vice-Chan

cellor. -

5. No attendance at the public office.

6. Evidence to be taken viva voce, before a

Master, and the parties.

W. Register Office. ſ

1. Report office to be reduced.

2. Office of Master abolished.

3. All patent offices done by deputy, and in

the gift ºfthe Chancellor, abolished.

VI. Sir Clerks, and Sirty Clerks.

1. These offices to be remodelled.

LOCAL COURTS IN IRELAND.

ASSISTANT BARRISTERS.– EDINBURGH

REVIEW, No. 104.

SoME time since, one of our correspond

ents directed our attention to an article on

the Civil Bill Courts of Ireland, which ap

275

peared in the Edinburgh Review, February,

1826. The number of that work just pub

lished (January, 1831,) contains an article

on the same subject; and as Time changes

all things, it has changed the opinion of the

reviewer. Those very Courts which for

merly afforded a field for so much pathetic

and indignant declamation are now disco

vered to be excellent instruments for pro

curing justice, and though not absolutely

faultless, capable ofbeing very readily made

so. The matter is managed with great

adroitness. The reviewer bestows little

direct praise upon the Courts. He enters

into no controversy on their behalf. He

takes their excellence for granted, and as

sumes the tone of a man who is not aware

that any thing ever has been said or even

can be said against them. The former ar

ticle is completely sunk with all the abuses

and horrors which it laid open, – why, the

reviewer knows, and so do his readers.

We shall not occupy our pages with a

very minute examination of the article in

question; but content ourselves with call

ing the attention of our readers to one or two

points in it. The reviewer says, that “the

Civil Bill (or Assistant Barrister's) Court is

emphatically the poor man's court.” Yes,

truly it is the poor man's court, it is the court

where the poor may make themselves still

poorer. It is the court where a poor man

may spend his own last sixpence in dragging

the last sixpence from the pocket of his

neighbour as poor as himself. It is the

court where the poor may enjoy the grati

fication of harassing and torturing one an

other under the forms of law, and where, if

a poor man cannot get justice, he may at

least get revenge. The wretched conse

quences of this facility of litigation were

sufficiently pointed out in the Edinburgh
Review, in 1826, and to that article those

who wish for information may be referred:

but even in the recent number, the review

er, with a want ofhis usual tact, has exposed

some of them.

Six hundred and fourteen thousand ac

tions in one year in the petty courts alone!

Can there be a more striking commentary

upon the former opinion of the reviewer,

that the lower orders would be great gain

ers by depriving them of the power of liti.

gating small debts?

The assistant barrister sits four times a

ear. The average number of processes

issued and served for each sitting is about

4800, making 19,200 annually in each

county. There are thirty-two counties,

consequently in the whole kingdom the

number of processes annually issued is no

less than 614,400 ! Is not this a frightful

A a 2
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state of society? A process is regularly sold

for three-pence, and the labourer it seems

may buy one at the chandler's shop along

with his soap and sugar. The pleadings

are oral, and of course very exact. The

parties sometimes conduct their cases in

person, sometimes have the assistance of

attorneys. For the services of these officers

the court awards a liberal remuneration. We

give it on the authority of the reviewer.

Fee to the plaintiff's attorney, for en

tering the cause, 1s.

Fee to the plaintiff's attorney, for draw

ing up the decree, Is.

This appears to be all that the plaintiff's

attorney can possibly get (by fair means),

two shillings from first to last. For his at

tendance in Court it does not appear that he

is paid at all ; and for each step in the pro

ceedings for which he is allowed any thing,

he is rewarded with the same sum which

he would bestow upon the mendicant

who stands at the door of the Court to

hold his horse. What sort of attorneys

must these be? How they are educated,

how they are admitted, we are not told.

In “the lights and shadows” of Irish

“life” they must certainly form a very

curious study; and it is much to be de

sired that some Edgeworth or Croker would

make us better acquainted with them. De

voutly is it to be hoped, however, that we

may never know them except by report.

An able and respectable attorney is one of

the most useful and one of the most ho

-nourable members of society; an ignorant,

needy, and unprincipled attorney, is one of

the most despicable and most mischievous:

no greater curse can be inflicted upon a

people than to surrender them to the mercy

of a set of low and rapacious practitioners,

urged on by necessity, and unrestrained

by either honour, honesty, or charity. *

It is unnecessary to say that there are

no counsel in these courts, but a Judge

there must be; and in these as in the late

Welsh courts, and in the local courts pro

posed in this country, the Judge never

changes his circuit. This has been ob

jected to on the usual grounds; and the

reviewer admits the force of the objection,

by proposing a remedy, which is, that the

assistant barristers shall visit every sepa

rate county in regular succesion. As it is

quite evident that the Irish local courts are

brought forward at this time solely with a

view to recommend the establishment of simi

Iar courts in this country, and for no other

* See also the sccond letter of “a Barrister,”

aſite, 179. ..
~

Local Courts in Ireland."

purpose,we shall beg to ask how this remedy

could be applied on this side the Channel?

In Ireland the county Judge is a practising

barrister. His home is in Dublin; and

when he makes his quarterly excursion,

he may as well travel to one part of the

country as to another. But in England

the local Judge is to quit the bar, and

devote his time exclusively to his judicial

functions. If he, therefore, is to travel

through all the counties of England and

Wales, he will have no home at all, since

the courts are to sit all the year round

except in the month of August. He will

be a living exemplification of perpetual

motion. He will lead the life of a pedler

or a vagrant on the earth; such a life as is

only befitting the chief justice of the king

of the gipseys.

The objection so forcibly made by the

present Lord Chancellor to Judges conti

nuing to practise at the bar has been

urged against the assistant barristers in

Ireland; and it has been proposed to raise

the emoluments of the office, and compel

the holders to withdraw from the metro

politan bar. The reviewer says no, and

states his reasons. These reasons are so

excellent and convincing; they are so ap

plicable, not only to the objections against

which they are directed, but against the

creation of the local Judges wherewith we

are threatened, that we are induced to ex

tract them. -

“Our apprehension is, that from the hour of

their retirement they would daily become less

and less efficient Judges, and that the public

would not fail to make the discovery.”—

“Take a barrister from the Superior Courts,

and place him on a provincial bench,-detach

him from a scene in which every motive of gain,

of ambition, of personal responsibility, are inces

såntly exciting him to keep himself in a state

of intellectual fitness for the details of legal

business; and transplant him to one upon which

the two first of these motives cease to operate,

and where his character as a lawyer has little to

apprehend from the criticisms of a rural audi

tory; do this, and the probable result will be,

that the process of professional deterioration

will immediately begin; that, relying upon his

stores of present knowledge, he will take little

pains to continue or increase it; that much of

that knowledge will rapidly and imperceptibly

fade away; that new tastes will spring up, or

former tastes revive, and be indulged in the

intervals of his official duties; that those duties,

instead of being promptly and pleasurably de

spatched, will gradually be considered asirksome

and inglorious, and be performed with corre

ponding languor; in a word, that his powers as

a lawyer, and his weight with the public, will

decline together.”

This is conclusive as to the character of

the Judges in the new local courts.
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We shall pass over many of the abuses

of the present Courts; the slovenly method

of conducting the proceedings, the absur

dities attending appeals, and other impro

prieties not undeserving of notice. We

wish at present only to invite attention to

the reviewer's most uncandid forgetfulness

of the article of 1826, and to a few of the

discrepancies between his opinion then and

his opinion now. In 1826 he complained

of the incompetence of the persons who,

down to a certain period, were appointed

to the office of Assistant Barristers. In

1831 he is “fully disposed to concur in the

testimony of the Report, to the satisfactory

manner in which the duties of the office of

Assistant Barrister have hitherto been dis

charged,” though on the same page he ad

mits that the Marquis Wellesley was the

first viceroy who, in disposing of the ap

pointment, attended to any thing but the

interest of the candidates. In 1826, on the

subject of juries, he “quite concurred with

Mr. O'Connell,” who maintained that no

cause should be tried without a jury. In

1831, he argues, that suitors have and

ought to have “greater confidence in the

judgment, and integrity of the Assistant

Barrister" than in “a nominally more po

pular tribunal." In 1826 these Courts

“held out a bounty for the encouragement

of vicious and frivolous litigation;” and the

reviewer “could not but agree with Mr.

O'Connell, that the lower orders would be

great gainers by depriving them of the

power of litigating small debts.” In 1831,

the greatest of all blessings is a Court which

“is emphatically the poor man's Court"—

where a process is sold for three-pence—

where the plaintiff's attorney gets two shil

lings—andwhere,asadelicate morsel forthe

vindictive, a plaintiff “may proceed to final

execution for his demand within the period

of a few days from the commencement of his

action.” But it would be tiresome to pursue

all the contradictions of the two articles.

These may serve as a specimen; and if

paper could blush, they are enough to turn

the cover of the Review from blue to crim

son. We will not say, in the memorable

language of the Lord Chancellor, that they

are “unparalleled in the annals of political

tergiversation.” If that noble person in

deed had to deal with them, he would an

nihilate the reviewer with the thunder of his

indignation. Our humble duty will be to

endeavour to account for the contradictions.

In 1826 the reviewer was the advocate of

truth and justice only—therefore the Irish

County Courts were attacked. In 1831

he is the advocate of the Bill for establishing
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Local Courts in England—therefore the

Irish County Courts are defended.

Before concluding we wish to advert to

some remarks made in the Brighton Gazette

of Feb. 3. They are as follow :—

“In the Legal Observer for Jan. 15. there is an

article on the Local Courts, and their abuse, in

Ireland. The writer quotes a speech of Mr.

O’Connell in proofofsuch abuse. The facts may

be as Mr. O’Connell states them; but we should

certainly have preferred almost any opinion to

that of a man who turns every subject into a party

question.” -

Now the quotation was not from a speech

of Mr. O'Connell, but from his evidence

before a parliamentary committee: — that

evidence was given several years ago, and

before Mr. O'Connell became so con

spicuous as he has lately been ; it relates

not to a party question, but to one on which

Mr. O'Connell might fairly be supposed

to be both well informed and impartial.

Under such circumstances, none but as

strong a partisan as Mr. O'Connell himself

i. reject his testimony. But the

Brighton critic appears to be one of those

of whom Iago speaks, who will not serve

God, if the devil bid them. The abuses,

however, do not rest on Mr. O'Connell's

testimony alone.
One word as to the course of the Lord

Chancellor: his Lordship, has proposed

the abolition of the fourteen lists of com

missioners of bankrupt. This will be a

great sacrifice of patronage, for which he

will no doubt receive, as he will deserve,

high praise; but can it be possible that he

intends to neutralise this great act of dis

interestedness by simultaneously creating

a new and far more copious source of

patronage. Seventy commissionerships,

worth 300l. a year each, are to be abolished.

But where is the boon, if this is to be

counteracted by the establishment of fifty

judgeships at 2000l. a year each, and fifty

registrarships at 700l. a year each. Seventy

places to be abandoned, and one hundred to

be created. The emoluments of the old

seventy amounting to 21,000l. a year; the

emoluments of the new hundred, to

135,000l. a year. A special diminution of

patronage this would be. It may be said,

indeed, that it is not proposed to call into

existence these new offices all at once. It

is proposed to try the experiment only in

two counties; and the general establishment

of the system is to depend on the success

of the experiment. But do its advocates

mean to say that it will not succeed; if

so, what is their object? But they have

no doubt settled that it is to succeed. And
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when it shall please them to determine

that it has succeeded, we are to have the

expense, and the Lord Chancellor the pa

tronage: we are persuaded, however, that

the high minded and gifted person, who

now holds the great seal, will feel that for

HIM to attempt to carry such a measure,

would be to forfeit that reputation which it

has been the labour of a life to raise. Could

he succeed it would most enormously in

crease the power derived from a crowd of

obsequious dependents, and hungry can

didates for office: but of that power, which

his Lordship possesses in so eminent a

degree—the power derived from character

— the power arising from the reputed pos

session of the higher moral qualities of our

nature — he would deprive himself for

ever. The fountains of justice should be

transparently pure. The first legal func

tionary in the realm should be as free from

suspicion as Caesar's wife. The appoint

ment of assistant barristers in Ireland was

a project of Lord Clare, notoriously for

the purpose of patronage, and nothing else.

Would it not be said, that the establish

ment of Local Courts in this country had

the same object? No Lord Chancellor

could propose the creation of a hundred

new legal appointments, dividing among

their holders nearly a hundred and fifty

thousand a year, without subjecting himself

to imputations, which to the present Chan

cellor would be worse than death. We

feel confident, therefore, that he will not

ask for that, which to gain would be ruin,

and which even to seek would be little less

— and if he should ask, we feel equally con

fident that parliament will refuse. In spite

of reports to the contrary we conclude,

therefore, that the Local Court project is

abandoned.

-

REVIEW.

The Life of a Lawyer; written by himself.

London: Saunders and Benning. 1830.

THE moral of this work is the inculcation

of the truth, that in England the road to

honour and distinction is open to all; and

it establishes also another position, of equal

importance, that industry and perseverance

will overcome almost every obstacle. It is a

most encouraging production for a young

man entering on the arduous career of the

law. It contains the history of a lawyer on

whom the appropriate name of John Eagle

is bestowed; who commenced his career as

the junior clerk in the office of a country at

torney, and ultimately became Lord Chan

Review.— The Life of a Lawyer.

cellor. We read the volume, immediatel

on its publication, with great pleasure. It

has been recently sent us for review; and

we have again perused it with undiminished

gratification.

Many of our readers are doubtless ac

quainted with its contents; and we shall

not, therefore, enter upon an analysis of

the numerous incidents which mark the

career of the hero of the tale, but confine

ourselves strictly to the professional part

of the work. We shall pass by the love

story which the author has skilfully intro

duced, and also leave untouched the poli

tical part of the lawyer's life. The portions

which appear to us the most interesting

and suitable to our present purpose, and

which, we trust, will be so considered by

our readers, are the Sketches of Character,

with which the early part of the volume

abounds. Some of these are imaginary;

but others are evidently intended to depict,

not indeed entire characters, but some

striking features of the eminent men of

recent times.

Besides these portraits, the volume con

tains a description of three very interesting

trials, in which the hero is engaged as

counsel. The first was a trial for murder,

the second a question of legitimacy in a

civil action, and the third a prosecution for

high treason. These are related in a very

interesting manner; and, in general, the

nature of legal proceedings are described

with great correctness. There is however

one exception to this merit: the young

barrister seeks an interview in the gaol

where his client, who was accused of

murder, is confined, and endeavours to ob

tain a knowledge of his actual guilt or in

nocence; and for this purpose he requests

the attorney to withdraw. This is contrary

to the usage of the profession, and alto

gether a useless innovation; for it is highly

improbable that the client would commu

nicate to a stranger any information which

he had withheld from his confidential ad

viser: and the result, as might be expected,

was, that the prisoner, after great hesi

tation, merely stated:– “I am not guilty

to the extent they allege against me.”

In the next case, in which it is necessary

to collect evidence in Italy, the learned

gentleman sets out to effect this object

himself, instead of advising that course to

be pursued by the attorney. At this time

he had made considerable progress at the

bar; and even supposing the journey to

have been taken in the long vacation, he

must in many respects have neglected his

immediate interests. We are perhaps too



Review.— The Life of a Lawyer. z

technical in these objections; and at most,

they are but blemishes of a minor kind.

Ill nature might object to some of the

incidents connected with these trials, and

particularly to those of the second. The

circumstances are certainly extraordinary;

but they are not more so than such as

sometimes happen in real life. Nothing,

indeed, is more easy than to invent scenes

which are impossible— monsters in nature,

the creation of an unhealthy imagination;

but keeping within the range of possibility,

we hold that the most fertile imagination

is distanced by the marvellousness of truth.

And we believe, for the encouragement of

the young candidate for legal honours (who

may be apprehensive of nothing but disgust

and dulness in his laborious career), that a

court of justice will often exhibit a scene

of far more stirring interest than is ever

represented within the walls of a theatre—

scenes in which the most singular events

and apparent mysteries are brought to light;

where the intricacies and contradictions of

the human character are curiously unfolded,

and where undoubtedly the noblest talents

are displayed, and both vice and virtue ex

hibited in the most striking particulars.

We think the volume before us presents

a vivid picture of this kind, and that every

lawyer who possesses a gleam of ima

gination, or any portion of taste and en

thusiasm,-from the youngest student, who

has for the first time crossed the ancient

threshold of Westminster Hall, to the last

venerable judge who retired from it, —

must feel indebted to the author for this

result of his agreeable labours: the one

for the bright prospect he holds out to per

severing diligence; and the other, for the

pleasing retrospect of his past and honour
able career.

The author describes the talents which

are requisite to attain eminence at the bar

as of no ordinary kind.

“To obtain distinguished success at the bar,

a man must possess great and varied qualifica

tions. He must not only be able, in his closet,

to grapple with and conquer the most abstruse,

fatiguing, and inexhaustible of studies, but he

must also be thoroughly acquainted with the

subtle mysteries of human nature; he must be

able to penetrate with equal facility into the re

searches of the dead, and the motives and ac

tions of the living; he must be able to wield at

his pleasure all the splendours of rhetoric and

eloquence, and to descend in a moment into

minute and trifling technicalities; he must be

able to adapt his feelings, language, and ideas,

to the highest or the lowest level; he must be

endowed by nature with a frame and constitu

tion capable of enduring fatigue and anxiety, the

most constant and enthralling; he must not
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only have commanding talents, but both energy

to rouse and keep them constantly alive, and

judgment and discretion to direct them. Having

all these qualities, he must be full of honourable

feeling, and be blessed by good fortune, or he

will never succeed at the bar.”

No one can question the high education,

learning, and talent which eminently dis

tinguish the members of the bar.

But these characteristics are not alone

sufficient: it is absolutely necessary to add

to their possession the most constant and

unflinching industry. Day after day must

be passed in court, and night after night

devoted to chambers, or success to any

eminent extent will be in vain expected.

Like most men who have risen to emi

mence in the profession, Mr. Eagle at first

met with little encouragement. The second

day, indeed, after he was called to the bar

he gained a half-guinea fee, but he received

no more for three years, and the hope and

disappointment of each succeeding day are

well described.

The circumstance which has generally

brought the latent talent of a junior advo

cate into notice, has been the illness of the

leader; on such occasions, of course the

intended chancellor distinguishes himself,

for great acuteness, learning, and ability,

and ever afterwards receives an abundant

supply of briefs. In the present instance,

the dawning of success commences with a

large fee for the skilful preparation of the

Deed of Trust of a Joint Stock Company,

which our hero prepares for one of the

leading conveyancers, to whom the instruc

tions had been sent, and who honourably

assigns all the merit, as well as the remu

neration, to the junior, to whom it is due.

After these remarks we proceed to trans

fer to our columns the sketches of legal

character to which we have referred. The

first may be adduced as a proof, that a gay

and fashionable life are incompatible with

success in the law. After our hero had

emerged from the office of the country

solicitor, he was engaged as the clerk of a

Mr. St. Leger, who is thus described.

“He was a well-dispositioned young man, and

of rather superior talents; but he had none of

the patient assiduity which the profession of the

law demands, and most of all that branch of the

rofession to which he had attached himself.

#. thoughts were wholly occupied by the gaie

ties and pleasures of high life; his great wish

was to make a figure at the west end; to be the

best-dressed man, and to drive the best gig and

the best horse about town. He had rather an

exaggerated notion of his own abilities, from

having taken a high degree at Oxford, where

perhaps he really had worked : he was well con

nected both with the º º; the great, and
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also with the solicitors, so that he had a good

deal of business. If he had only paid reasonable

attention, he must have got on; but he was

rarely at chambers till twelve or one o'clock in

the day, and then two or three parties in the

evening; and all the numerous engagements that

the variety of the town and his numerous friends

put at his command completely unfitted him for

the demands which his profession made on him.

Now and then he would come down early, and

work hard all day and night; but this was of

very little service: there was no steady or regu

lar attention, and he was sure to relapse again

into his former carelessness in three or four

days.”

An attorney in Staple Inn, of the old

school of practitioners, through whose me

dium Mr. Eagle receives a legacy of 1500l.,

and by which he is enabled to prepare him

self for the bar, is thus depicted.

“He was nearly sixty years of age, and was one

of those dry formal sort of men who cannot

possibly be moved out of their usual course. I

remember his appearance perfectly well. He

wore powder, and a stunted queue; his black

coat and waistcoat, his tight grey trousers and

gaiters, were evidently his constant dress. His

language and features were technical and pre

cise, and his manners distant and reserved.”

The special pleader, in whose office he

next enters, is briefly presented to us, but

not described with sufficient minuteness to

render an extract desirable. The counsel

who were the leaders of the circuit at the

time to which the tale relates are thus

successively delineated: –

“Mr. Dudley was by far the first. He always

completed my idea of what an advocate ought

to be. He was, I believe, well connected; and

had that noble person, and those dignified man

mers, which an English gentleman knows so well

how to blend with the greatest kindness and

urbanity. He was an acute, if not a profound

lawyer; he had a commanding style of elo

quence; his arguments were always deeply

grounded, and vigorously supported. It was a

grand sight to see him undertake a cause. It

seemed against reason to suppose that he could

exert his talents on the wrong side. He was

always perfectly calm when stating the wrongs

of his client, or enforcing his rights; he at

tempted no violence, he used no force; the

reasoning which he employed seemed to be the

conviction of a temperate and well-advised judg

ment; he seemed merely to be declaring the

truth and justice of the case. It was only in

describing the wrong-doing, or misdeeds of the

party against whom he was engaged, that he rose

above his mild and temperate tone. He would

then gradually arouse all his energies, his whole

face seemed to glow with a virtuous indignation;

his voice filled the court, his eyes flashed fire,

and one could not help pitying the unfortunate

object of his anger, as the most miserable person

upon earth. It was remarkable, however, that

Mr. Dudley did not always succeed, where an

inferior man might have succeeded. He could
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not always bring his reasoning to the level of

the comprehension of the jury; and, although

he was never known to fail on any great occa

sion, yet in every-day causes he was not unfre

quently overcome.

“His most successful rival was Mr. Serjeant

Duck, who was the advocate in the greatest

employ of the day. He always confined his ex

ertions to the particular cause in which he was

engaged. He ventured upon no abstract reason

ing, he attempted to establish no great prin

ciples; he made himself complete master of all

the facts of the case; he studied the character

of the witnesses, and the taste of the jury; he

flattered the prejudices and feelings of the

judges;– and the almost constant reward of his

exertions was a verdict in favour of his client.

It was not in his nature to be either eloquent

or humorous, but he could speak fluently and

clearly upon every thing, and at all times. He

was, moreover, a sound, able lawyer, and could

state the law admirably on any subject. He

was also very deeply versed in the practice of

the courts; and, indeed, such general reputation

had he obtained, that it was said that no cause

had a fair chance of succeeding on that circuit,

if Serjeant Duck was not engaged in it.

“A long way from both Mr. Dudley and Ser

jeant Duck, in business and capacity, came Mr.

Morris; although, from his peculiar talents, he

was often preferred to either: his strength lay

in a copious and ever-flowing wit, great shrewd

ness, and immense skill and power in examining

witnesses. He was generally unhappy in stating

his own case; he was often carried away by his

own feelings, and had not sufficient temper and

discretion to conduct his cause successfully. His

great power was in confusing and entangling the

case of the other side. Few witnesses could

stand against his peculiar powers of examining

them, and his remarks upon the evidence were

always most shrewd and effective :, unfortu

nately, he generally quarrelled with the judge;

and on this circuit there was open war between

him and Judge Draper, which greatly hurt his

practice; it being of course imprudent to intrust

business to a man, against whom a judge may

have a prejudice or a dislike.”

The leaders in the Court of Chancery

are then described as follows.

“The first, both in business and merit, was Sir

Edward Winter, who was then solicitor-general.

His distinguishing characteristic, perhaps, was a

remarkable shrewdness. He was a perfect law

er, and, considering his immense practice, his

nowledge of every thing relating to his case

was perfectlyjº. If any date were to

be supplied, if any minute question relating to

it were asked, Mr. Winter was sure to know,

and answer it first. I never knew a man who

had such complete command of his own facul

ties, or who could summon them so readily to

his command. He rarely rose into any thing

like eloquence. It might have been the nature

of the subjects on which he treated, and the

character of the court and the judge whom he

addressed; but he never departed from his own

temperate and unadorned style of speaking. He

always argued a question with animation, and
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sometimes with liveliness; he always spoke with

point and effect, and was at present most in re

quest as an advocate in that court. His power

of seizing, at a glance, on all the strong points

of his case, was perhaps never equalled; and the

zeal and intrepidity with which he would fight

the battle of his client, was never surpassed. He

was the man of all others who had risen purely

by his own exertions.

“There were two others, who followed next

to him in business and importance, and about

equal to each other, having their separate set of

supporters and admirers. They were both king's

counsel.

“The first of these was Mr. Paine. His ta

lents were all natural; he had improved them

but little by reading and reflection. His chief

merit was the spirit which he threw over the

gravest subject. He would go through a tedious

account of legal proceedings, and impart to the

recital the greatest interest. He would argue a

question, in itself the most dry and dull, in a

manner at once effective and vivacious. His

great fault was, that he rarely knew the facts of

his case, and was consequently liable to be con

fused and corrected by any one that had taken

that trouble, and was on that account rather a

hazardous counsel to employ; but even here

his great talents were displayed in the manner

in which he defended himself.

“The second was Sir Thomas Popping, who

had once been in office. He was a good lawyer,

a very fluent speaker, and a ready advocate, and

generally got through business very creditably

to himself and his client.”

Next come Mr. Justice Draper, and Mr.

Justice Buckle. They were of very different

habits and character.

“Justice Draper had been a special pleader,

and his thoughts were wholly bound up in his

profession, and in that part of his profession in

which he had distinguished himself most. He

had a most ardent veneration for all the forms

and practices of law; he was very ceremonious,

and stood much upon the nicest punctilio; all

the early part of his life he had lived entirely

out of society, so that his views of mankind were

narrow and confined. He was nevertheless a

sound lawyer; an upright, and, at bottom, a

kind man. His temper was naturally sour; but

his unkindness, which was noted, lay more in

manner than in intent. His chief fault was in

taking inveterate dislikes to particular barristers,

and never endeavouring to conceal his preju

dices. He was too often led away by passion in

his decisions, and, in stickling for the letter,

sometimes overlooked the spirit of the law.

“Mr. Justice Buckle was a very different sort

of a man. He knew very little of special plead

ing, or indeed of any portion of law, and was

continually railing at it. He had attained his

present elevation by a ready fluent habit of

speaking, great and boisterous good humour,

and a jovial and pungent wit and jocoseness.

He was a very general favourite with the pro

fession, and his business had always been very

great, when at the bar. He had entered freely

into society and its pleasures, was well acquaint
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ed with men and manners, and therefore well

adapted to speak to the feelings and prejudices

of a jury. He had the greatest horror of legal

technicalities, and was indeed culpably ignorant

of all that related to the law of real property.

He lessened the censure that this would other

wise have raised, by openly avowing and defend

ing his ignorance on every occasion.”

And finally the then late, and then pre

sent Lord Chancellor, are brought before

the reader. The description of the latter,

under the name of Lord Harderly, has been

inserted in one of our judicial sketches. *

The former, to whom the name of Lord

Haverford has been given, is thus drawn at

full length.

“The Lord Chancellor, at this time, was the

celebrated Lord Haverford—a name which can

never be forgotten whilst our present judicial

system shall last; a man amazing, even to law

yers, for the extent and profundity of his learn

ing in every branch of our laws; possessing a

mind capable of taking a wide and extensive

view of a legal question, but also fully competent

to enter into its closest details, and wind itself

into its subtlest niceties. He brought to the

consideration of a question almost every thing

requisite for its complete decision: thorough

knowledge of all the law and equity relating to

it, and the most particular and minute attention

to all its facts; yet such was the peculiar nature

of his mind, that he very rarely decided a ques

tion on broad or general principles, but generally

rested the weight of the judgment on some

minor circumstances. Perfectly conversant with

both the law and the facts of the case, he often

decided like a man ignorant of both ; for so

cautious was he of his opinion, that he generally

contrived to make himself some loop-hole,

through which he might creep when he was, at

any future time, hard pressed with his own de
ClSIOIn.

“I do not now allude to the few judgments

which he gave—a subject which has been suffi

ciently dilated upon. I am now considering

whät he did decide.

“In all his great judgments, he unsettled as

much law as he settled; he would go through

a long string of cases, pointing out their fallacies,

and quarrelling with those who had decided

them, but never directly over-ruling them. His

hasty opinions, or what are called the obiter

dicta of a judge, were most important and valu

able, for they were always right, and from their

very nature unqualified; but his detailed judg

ments, wonderful as they were as mere efforts

of mind, and remarkable for the learning and

acuteness they displayed, were so indecisive, so

diffuse on points which did not require settling,

so vague and qualified on those that should have

been set at rest, that they were often useless, if

not mischievous. There was scarcely an equit

able principle or subject which he had not

touched upon in the course of his career, settling

or unsettling it, or attempting to settle or un

* Page 87.
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settle it; so that his opinions were necessarily

studied, as he had made,or in some way affected

all the law of his court.”

We think that this little work, which is

full of interesting matter, should form a

part of every well selected library.

LIABILITY OF BAIL.

SIR,

THE extract from the judgment delivered by

Gibbs C. J., with which I concluded my last

communication * respecting Roche v. Stevenson,

established the following positions; namely, that

the contract of bail is regulated by the same

general principles of law as that of common

sureties; that it is one of those principles, that

the surety is discharged if the creditor does any

act which is inconsistent with the rights of the

surety; and therefore it is a rule, that the surety

is discharged if the creditor agrees to give time

to the debtor, such an agreement being incon

sistent with the right which the surety has,

through the medium of a court of equity, of

suing his principal in the name of the creditor

at any moment, on his paying the creditor.

With reference to this principle, the case of

Roche v. Stevenson involves the following issue;

namely, whether, during the progress of the

action, and before final judgment, the bail have

any rights which can be affected by the creditors

agreeing to give time to their principal?

What the rights of bail are, is shown by the

following:—

“Bail signifies guardian or keeper.

“A man bailed is, where any one arrested, or

in prison, is delivered to others, who ought to

keep him to be ready to appearata time assigned,

or otherwise to answer for him.

“And therefore the bail may keep the person

committed to them in their custody, for their

indemnity.

“Or, if he be at large, they may reseize him,

and bring him before a Judge to find new bail, or

to be committed to prison.”—See Comyn's Di

gest, tit. Bail (A).

I could multiply authorities to thesame effect,

but these are sufficient, the doctrines therein

contained never having been disputed. They

clearly recognize two distinct rights as inherent

in bail; that of keeping the defendant; and that

of at any time seizing him, if he is at large, to

render him. Now, is an agreement to give the

defendant time consistent with these rights? or,

in other words, whilst such an agreement exists

in favour of the defendant, can the bail either

keep, take, or render him? The remarks of the

learned Judges in Bousfield v. Towert seem to

afford an answer to this question; I will there

fore quote them.

In that case the plaintiff had accepted of the

defendant a cognovit for the payment of the

debt by instalments; and on the question whether

the bail were discharged by that transaction,

* See Legal Observer, No. XII. p. 191.

+ Taunt. R. -
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Gibbs C. J., after alluding to a similar case in

which it had lately been ruled “that the bail

were discharged by analogy to the case where

the creditor, by giving time to the principal,

discharges the surety,” said—“The bail cannot

render the principal, if the plaintiff gives the de

fendant time for payment by instalments, until

the time when failure is made in payment of an

instalment;” and his Lordship added—“the bail,

therefore, are put in a different situation from

that in which they placed themselves when they

entered into their recognizances;” they being

originally entitled to render the defendant at any

time. Mr. Justice Heath also said—“It would

be extraordinary that, if the plaintiff parted with

the power of taking the defendant until default

made in payment of the instalments, the power

of taking him should still subsist in the bail.

That power is entirely derived from and de

pendent on the power of the plaintiff to take

him.” Now, by what means had the plaintiff

arted with the power of taking the defendant?

ot by express renunciation, as the phrase used

to designate the plaintiff’s act would seem to

imply, but merely by agreeing to give the de

fendant time; which agreement, by operation of

law, or in the opinion of the Court, gave the

defendant a temporary immunity from arrest and

imprisonment. Mr. Justice Chambre completed

the argument contained in the above remarks,

by observing, “that if the bail were to surrender

the defendant, they would be discharged in a

circuitous way, for no doubt the Court would

hold the principal entitled to his discharge;”—

and therefore, to avoid circuity, the modern

practice is, in such cases, to discharge the bail

directly. But why, in the mind of this last

learned Judge, was it, in the absence of any ex

press adjudication, so entirely free from doubt

that the Court would hold the principal entitled

to his discharge, were the bail to surrender him?

Evidently because it would be inconsistent with

the dictates of common sense, to allow the de

fendant to be imprisoned during the period of

forbearance. And, Sir, if such is the ground of

the defendant’s discharge, and of the consequent

discharge of the bail, when the plaintiff agrees to

give the defendant time after judgment, is not the

same ground applicable, with all its consequences,

when, before judgment, and during mesne pro

cess, the plaintiff makes the same kind of agree

ment? The case of Roche v. Stevenson admits

that the defendant cannot be imprisoned after

judgment, during the period of forbearance; and

I contend, neither can he before judgment, during

the period of forbearance. The cognovit in the

case last referred to was an agreement for for

bearance; therefore it discharged the defendant

from the custody of his bail, and they were en

titled to an exoneration. -

Having, I fear, already exceeded the limits

commonly allowed in your excellent periodical

to discussions of this nature, although I have

given but a brief sketch of my intended argu

ments, I refrain from bringing forward all the

reinforcements which might be drawn from other

principles of the law of principal and surety;

and I will trouble you with only one or two more

considerations. Suppose the defendant in Roche
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v. Stevenson had become a bankrupt before the

time when, according to the regular course of

proceeding, thep. could have obtained

judgment, and before the debt, according to the

terms of the cognovit, was payable—Could the

plaintiff, under the old bankrupt law, or inde

pendently of an express provision making debts

payable at a future period proveable, prove his

debt under the commission? Surely he could

not; yet he might have proved, had the debt

remained as it was when he commenced his

action. As, therefore, the cognovit so far altered

the debt, as to deprive the creditor, in the case

supposed, of the right which he would otherwise

have had of proceeding instanter against the

property of the defendant, à fortiori it deprived

him of his present lien on the person of the de

fendant; and the bail therefore could not render

the defendant.

It must not, however, be supposed, that it is

necessary for sureties, or for bail, to show that

their rights are prejudiced, in order to entitle

themselves to an exoneration. If the creditor

alters the character of his debt, he extinguishes

it as to the surety; and the alteration is a nova

tion. The surety may say—“This is not the

debt which I agreed to secure, non haec in faedera

veni; ” nor would it be a valid answer, that the

new debt, or new compact, was more beneficial

to him.

Now, Sir, I think your readers will entertain

a strong doubt of the propriety of the judgment

in Roche v. Stevenson, though some there are

whom nothing but a decision will convince, and

who are convinced by every decision.

Inner Temple Lane, W. T.

Feb. 7. 1831.

CHANGING A NAME.

To the Editor of the Legal Observer.

SiR,

I AM happy to find that my letter on the sub

ject of changing a name has been of interest to

your correspondent H. L., and very, willingly

comply with his request that I should mention

the instances to which I alluded, in which an ab

surd or ridiculous name had been “a decided

hindrance to a man’s advancement in the world.”

I cannot mention names, nor would it serve

any good purpose so to do; but I am sure your

correspondent will receive my assurance of the

truth of what I relate, when I say that the per

sons to whom I allude were among my own ac

quaintance. I chiefly allude, then, to a connec

tion in marriage. There a name becomes a

matter of some importance; and the more so,

as one party to be consulted is frequently a

little fastidious on the point. Now, Sir, I

happen to know of two instances in which

matches decidedly advantageous to both parties

were broken off, principally on the ground of the

gentleman's having a name which certainly could

not be heard without provoking a smile. Fur

ther, two very respectable persons, with whom

I am slightly acquainted, lately entered into a

partnership in a large trading town as booksellers.

Their names were each of them singular; but,
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when joined together, their juxtaposition was

so exceedingly whimsical, that few persons heard

it without a smile; and in the end these poor

booksellers were fairly laughed out of their part

nership. I do not dwell on the annoyance

which many persons feel on this account; I am

now stating actual facts of positive injury done

to persons by reason of their names, although I

agree with your correspondent that nothing

can be more absurd. -

I am, Sir,

Your obedient servant,

A CHANCERY BARRISTER.

PRIVATE LETTERS TO THE LORD

- CHANCELLOR. -

IN our last Number * we inserted a short

notice of the Letter addressed to the Lord

Chancellor, in the case of a lunatic. We

have now to advert to Mr. Rosser's letter

to his Lordship, for the transmission of

which, he has been subjected to animad

version, and he is desirous to vindicate his

conduct before his professional brethren,

through the medium ofthe Legal Observer.

We yield to his request, and publish the

letter. Our readers will judge for them

selves on the propriety of the proceeding.

Mr. Rosser was no doubt actuated by zeal

for his client. We are persuaded he enter

tains the greatest respect for the Court,

but, that he considered it to be his duty to

| make the remonstrance contained in his

letter. As a general rule, however, we

think it quite clear that a Judge should be

addressed in open Court, and that the

transmission of private letters is irregular.

We have been induced to give insertion to

the letter, to relieve Mr. Rosser from the

imputation, that he had written it in a vio

lent, disrespectful, and improper manner.

To the Right Honourable the Lord High

Chancellor.

19 Gt. Ormond Street,

My Lord, 8th Jan. 1831. -

No apology will, I trust, be deemed necessary

for thus interfering with your Lordship's time:

the subject of this letter is of some importance,

and I hope you will not think I am acting im

properly in pressing it on your attention.

I am the solicitor of the appellant in one of

the appeals which have been argued before your

Lordship in the cause Page against Broom. The

appeals, you will recollect, were argued at con

siderable length. “The argument was,” to use

your own words, “ very ample, elaborate, and

most ingenious.” The cause was complicated

and perplexing: you yourself spoke of “the

very; many facts of this very entangled ques

tion.” Your Lordship had avowed that your

first impression differed from that which you

felt when you gave judgment; and the conse

* Page 269. *
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quences of an adverse decision would unques

tionably be calamitously heavy. You took time

to consider the arguments advanced, and the do

cuments on which they were founded; and the

bar were looking with some interest for the

manner in which the various points raised before

you would be disposed of. In this state of

things, my Lord, you pronounced a comprehen

sive judgment of affirmance with costs, after the

usual hour of the Court’s rising, without any

previous intimation ofyour intention—without

your notes, in the absence of all the counsel on

the appellant's side but one who was accidentally

present, and not in his professional costume;

and in the absence of all the solicitors engaged

in the cause, without a single exception.

It has, I believe, been the practice of your

predecessors when not giving judgment immedi

ately on the closing of the argument, to give no

tice of the time when the judgment would be

pronounced. If I were not apprehensive that

my client might be seriously injured in conse

quence ofyour departure from the usual course,

I would leave it to experience, or to some indi

vidual more competent than myself, to point out

to your Lordship the inconvenience of such a

departure. -

After giving his undivided attention to the

cause throughout the hearing, I venture to sub

mit to you, the Judge ought to declare his de

cision only in the presence of the parties, their

counsel and solicitors, if they choose to be pre

sent, in order that they may set him right as to

any matter which he may have mistaken (and

the most experienced and attentive judge may

mistake); that they may take notes of what falls

from him, to be used elsewhere should his tribu

nal not be one of last resort;" and that they

may discuss the question of costs, which seems

to be frequently reserved till the conclusion of

the judgment. I presume to say, that the parties

have a positive right to the opportunity of being

resent with their professional advisers; and un

ss notice is given, they can hardly be said to

have such an opportunity; for, of course, it is

not to be expected that they should be in con

stant attendance for months perhaps during the

sitting of the Court, taking the chance from day

to day of hearing the decision.

I venture to submit further, that while giving

judgment the Lord Chancellor is himself being

judged. He has to show to the parties that he

as made himself master of the case in everyone

of its circumstances; for if he has taken but a

partial view, or a false view, of it, his judgment

will be right only by chance. He has next to

show to the party against whom the judgment

goes that he, the party losing, is really in the

wrong, and ought not to have, and has no

chance of having, a different measure of justice

meted out to him. Lastly, he has to show to the

º: and to the profession in particular, that

e is competent to grapple with the arguments

in opposition to which he decides, that he

knows the law applicable to the points raised,

* It appears, by a subsequent part of the letter,

that a short-hand writer was present, and took

notes of the judgment.— ED. L. O.

The Lord Chancellor's Reforms. – Bankruptcy.

and that he can, and does, decide those points,

article by article, and by the law. If this is not

done, I apprehend a simple affirmance or re

versal of the decree, where the case would ad

mit of it, would be the best judgment that

could be pronounced.

For I am sure your Lordship will see that the

great object of every judge, in doing justice,

ought to be to do it so as that there may be an

end of the strife. In mercy to the parties it

should so be done. To carry conviction to the

mind of the losing party by clear exposition of

fact and of law, would be right and good: to de

cide without any exposition, or giving any rea

son, might not satisfy him, yet might leave him
not disposed to pursue the contest; but to de

cide with an evidently imperfect or mistaken

notion of the facts, would, almost to a certainty,

drive him to further expense and harassment.

As the cause Page against Broom is still before

your Lordship, there would be an impropriety

in my going into the various questions arising

out of it; but I am afraid that, after all the ex

pense that has been incurred in taking the Lord

Chancellor's opinion on the case, my client will

carry it elsewhere.

I have the honour to be,

My Lord,

Your Lordship's obedient servant,

ARchibaLD R. F. RossER.

Your Lordship appears to suppose that, ac

cording to practice, the Lord Chancellor is to

receive notice when to give his judgment: “I

shall point out, without entering into the parti

culars, not having had notice that I was to de

liver this judgment, and not having my note

book here,” &c. This is what, according to the

short-hand writer's notes, was said by you on

the subject.

THE LORD CHANCELLOR'S REFORMS.

BANKRUPTCY.

We have just obtained a copy of the new

bill for the administration of bankruptcy,

but have only room to glance at its provi

sions. The Chief Justice and the Puisne

Judges, are to be of ten years standing,

and the six junior commissioners of seven

years; they are to have power to make rules

for their own Court. Provision is made for

the appointment of country commissioners.

A compensation clause is inserted, as we

expected. It provides that no commissioner

holding “any other public place or situa

tion” shall be entitled to it; but that all

other commissioners who have held office

for ten years shall have 200l. per annum;

and those who have held office for a less

period 150l. per annum.

We may here mention that it is not true

that Master Stephen has resigned, or that

Mr. Garratt has been made a Master.

There are of course many rumours

afloat as to the proposed change. Some of
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these we shall mention. It is said, very

confidently, that the Chief Justice in Bank

ruptcy is to have 5000l. a year — that the

three Puisne Judges are to have 4000l., and

the inferior commissioners 2000l. We

have heard the names of all the gentle.

men who are likely to be appointed; and

have good reason to believe that Mr. Ser

jeant Pell, Mr. T. Erskine, Mr. C. F. Wil

liams, Mr. Swanston, and Mr. Fonblanque,

will be included in the number. It is

further said, that the Lord Chancellor

will propose that compensation shall be

given to the commissioners, on a scale

proportioned to the time that they have

held office, as mentioned above, and that

on promotion, or obtaining other situations,

they will cease to draw it: but that this is

not a necessary part of the proposed

change; and if it be strongly opposed, it

will not be pressed.

SUPERIOR COURTS.

MASTER OF THE ROLLS.

SPECIFIC PERFORMANCE.– SETTLEMENT BY

INFANT.

This was a bill for the specific performance of

an agreement, into which the plaintiffs as trus

tees had entered for the sale to the defendants,

of certain leaseholdPº, under the follow

ing circumstances: — Kelly bequeathed to trus

tees certain leasehold property, for the sole and

separate use of his granddaughter, until she

should attain the age of twenty-one, or marry

under that age. She married during her mi

nority, and a settlement, upon reference to the

master, and with the approbation of the court, had

been executed, whereby the said leaseholds were

assigned to trustees upon trust, to sell and to

convert the same into money, and to stand pos

sessed of the proceeds upon trusts, for the be

nefit of the wife and the children ofthe marriage.

The property was accordingly put up to auction,

and the defendants became the purchasers.

When the abstract of title was delivered, objec

tions were taken to it on the ground that the

granddaughter being an infant, could not enter

into any contract, as to her property. This ob

jection was now relied upon by Preston and

Stuart for the defendants.

The Master of the Rolls in giving judgment,

said the question was, whether the disposition of

her leasehold estate, made by settlement on the

female infant’s marriage, should prevail? And

he was of opinion that it was to be resolved by

the general principle, that an infant was incapa

ble of contract or alienation. Where a female

infant possessing personal property married,

and the settlement made on that occasion con

tained provisions with respect to that personal

property, it was not a contract by the wife, but

a limitation by the husband of his marital rights,

and did not affect the principle that a female in

fant could not make a disposition of her personal
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property. This case, however, involved a con

tract on the part of the infant. . It was argued

that the settlement had been made upon a refer

ence to the Master; and that, being under the

approbation of the court, it was made with a

view to the infant’s benefit. In certain circum

stances the Court had, no doubt, a power to ex

ercise its discretion for the benefit of an infant,

but it has no power to give benefits not warranted

by the rules of law. The marriage settlement,

in this case, should therefore be considered in

valid, as it affected the leasehold estate; conse

quently the purchaser was not bound to com

plete the purchase, and the bill should be dis

missed, with costs. Simpson v. Jones, M. R.

Feb. 14, 1831.

SITTINGS AT THE Rolls count.

The Master of the Rolls will sit every Friday.

until the last seal, to hear causes, further direc

tions, and petitions by consent.

His Honour will on those days, also, hear such

further directions and exceptions as may be set

down in the general paper, provided the orders

for setting the same down shall be served in due

time, or such service shall be dispensed with.

His Honour will also hear such causes as may .

be set down in the general paper, in which the

defendants shall dispense with service of sub

poenas to hear judgment.

CourtT of KING's BENch.

CERTIORARI.— PERJURY.

Turnor moved for a certiorari to remove an

indictment for perjury from the Old Bailey

into this court on an affidavit by the defendant,

which stated that the prosecution had arisen

out of a cause in the Common Pleas, and that

he was desirous of having the case tried by a

special jury.

Parke J. observed, that it was very unusual

to grant a certiorari to remove an indictment

for perjury from the Old Bailey as the judges

attended there; and if such an indictment were

not tried before them, it was tried before the

Recorder, who, from his great practice in trying

such cases must be well fitted to preside on

such occasions. He would, however, take time

to consider, and refer to the other judges.

On the last day of term his lordship intimated

that the writ might issue. R. v. London, H.T. .

1831. K. B.

ARREST.— BOUNDARIES OF A COUNTY.

Hulme opposed a rule calling on the plaintiff

to show cause why the service of process should

not be set aside. The affidavit, on which the

rule had been obtained stated that the defen

dant had been arrested on a latitat directed to

the sheriff of Surrey, and that the arrest took.

place in Holborn in the City of London. This

he contended was not sufficient, as it did not

go on to state that the place was not on the

borders of the county of Surrey," and that.

there was no dispute as to boundaries.

* Tid. Forms. p. 179. § 5. a, ed. 9.
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... Comyn, in support of the rule, contended,

that where the place in which the arrest took

place was clearly not on the borders of the

county, that was sufficient. It must be quite

evident that Holborn was not on the borders of

the county.

Parke J., I don’t know, without such an

affidavit, that Holborn is not on the borders of

the county of Surrey, or that there is no dispute

as to boundaries.” Rule discharged. Webber

v. Manning, H. T. 1831. K. B.

MANDAMU.S.- COSTS OF APPEAL.

A rule nisi was granted for a mandamus to

the justices of the county of Southampton to

issue their warrant of distress for levying upon

the chattels of Samuel Gloyne the sum of 10l.

adjudged by the said justices to be paid by him

to Thomas Saywell for his costs in prosecuting

an appeal against a conviction of him (Saywell)

for having taken of Gloyne a greater toll than

by law authorized for the passing of a two

wheeled carriage. The facts were as follows:

An information was laid, by Gloyne against

Saywell, for taking a toll for going a third time

through the gate on the same day “contrary to

the general turnpike acts of 5 & 4 Geo. 4.”

The magistrate convicted the defendant. An

appeal was made to the sessions, Gloyne did

not appear, and the conviction was quashed

with lol. costs. Payment of the costs being

refused, and the magistrates declining to issue a

warrant of distress, the matter came before the

court for its decision. -

Mr. Follett, in showing cause against the rule,

said, that Gloyne being advised by counsel that

no appeal would lie, he had not attended at the

sessions. He relied on the 3 Geo. 4. c.126. S. 14.,

in which it is stated that no writ of certiorari

shall be allowed in convictions under 52. ; and

the words “subject to appeal,” which occur be

fore as to sums between 20l. and 5l., are omitted

in regard to sums below 5l.

2d. That the Justices who convict are the

“parties appealed against:” there are no other

parties by whose act “the party appealing” is

aggrieved.

3d. That a mandamus will not be issued in a

doubtful case, which this is; for no case has been

decided, and the Court is very careful how it

issues mandamus to magistrates; and where the

person commanded may be subject to an action

for doing what he is commanded, the Court will

decidedly refuse. Rer v. Justices of Bucks,

1 B. & C. 485.

Mr. Dampier. The penalty is imposed by

4 Geo. 4. c. 95. $30., ifis under 5l. and above

40s., purposely to give the appeal, which is taken

away only in convictions where the penalty is

40s. No argument that the appeal does not lie

arises from the words of 3 Geo. 4. c. 126. § 143.

There are three branches as to sums under 20l.

included in these words:— 1st. Between 20l.

and 5l. appeal and certiorari, in order that this

Court may, by certiorari, review the judgment

* Wid. Storer v. Rayson, 4 D. & R. p. 739.
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below —2d. Between 5l. and 40s. an appealand

no certiorari–3d. 40s. et infra, no appeal or

certiorari. Hence the words “subject to ap

peal” are omitted in referring to penalties under

5l., because part (viz. under 40s.) are not subject

to appeal: so those words are inapplicable to all

sums under 5l, ; and for a like reason all sums

between 20s. and 40s. could not be classed toge

ther, because part (viz, under 5l.) are not subject

to certiorari, though all are subject to appeal,
Lord Tenterden. Where is the provision

º; away the appeal from convictions under

40s.

Mr. Follett. That provision existed in 3Geo. 4.

c. 126.; but it is now repealed by 4 Geo. 4.

c. 95. § 86. -

Mr. Dampier. That provision was re-enacted

at the end of 4 Geo. 4. c. c. 95. S. 87.

Mr. Dampier. Against whom is the warrant

to issue? “Party appealing” is the person pre

judiced; “appealed against” is he who is bene

fited, or he who would be prejudiced if the order

were the other way, i. e. the person who, under

a reversed state, would be the “party appealing.”

This must be the “ prosecutor or informer,”

(according to 3 Geo. 4. c. 126. § 143.; 50 Geo.5.

c. 48. § 25.; 20 Geo. 2. c. 19. § 5.; 34 Geo. 3.

c. 64. § 57.).

The words cannot mean the justice, who is

compellable to act, and to act bona fide, though

perhaps mistaken; therefore they mean the in

former. It may be objected, that if no notice is

required to the informer, he may be charged

without being heard. To which I answer the

statutes cited, which by name give costs against

such “informer, respondent, or party,” do not

require notice to such person.

As to the objection that a mandamus will not

be granted, because the person commanded will

be actionable—this is the case of a Court, and

not of a single magistrate; and the difference is

laid down in Gwennett v. Burwell, 1 Lord Ray.

434.; Barter v. Carew, 3 B. & C. 649. : Garnet

v. Seward, 6 B. & C. 625. Sir John Howell’s

case cited there. This mandamus will lie, for no

indictment will lie against Gloyne, the costs

being no penalty. No indictment or attachment

for nonpayment of jndgment costs in a superior

Court will lie, therefore no indictment will lie

here. The case of Rer v. Boys, cited in Rer v.

Robinson, 2 Burr. 799., is an authority against

indictment: the words there are, “the summary

method of distress could not there be used.”

The particular remedy failed, and an indictment

consequently lay. Here the particular remedy

does not fail—therefore an indictment does not

lie. The mandamus is due therefore ear debito

justicia, for we have no other remedy. It is due

in subsidium justicia, as it is to help us to recover

a judgment.

The Court took time to consider, and sub

sequently -

|. Tenterden said–At first he had doubted

of the appeal till he saw the provision taking it

away from penalties of 40s.; consequently it lies

for penalties above that amount. It is an ano

maly to cause a justice, acting as such, to pay

costs. Some person must be “the party ap

pealed against.” There is only the informer to

satisfy those words. He cannot pay costs and
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appeal, if the Court so adjudge. In this case

they have so adjudged, and they show us no

cause why they should not give the party ap

pealing the means of recovering what they have

adjudged to him. The rule for the mandamus

must be made absolute.

LIABILITY OF AGENTS.

KING's BENCH.– GUILDHALL.

BEFORE THE LORD CHIEF JUSTICE AND A SPECIAL JURY.

Ridgeway v. Milne and another.

SIR James Scarlett stated that this was an action

to recover a sum of money of the defendants,

Messrs. Milne and Parry, solicitors of the high

est eminence and respectability. In seeking to

obtain payment from them of this sum, he was

ready to admit that there was not the slightest

ground ofimputation against them for withhold

ing it. It was a mere question of legal right,

whether under the circumstances, they were

bound to sustain a loss, occasioned by their hav

ing paid a sum of 500l. to a person of the name

of Kay, an attorney, at Bolton, who had since

his receiving it become a bankrupt. Some

}. ago the plaintiff, a gentleman residing in

ancashire, having a sum of 4000l. to invest in

securities, transmitted it for that purpose, by a

bill specially indorsed to the defendants who ac

cordingly advanced a portion to the Duke of

Gordon and part to another gentleman. These

securities were subsequently redeemed, and the

sums so advanced, respectively returned by the

defendants to Mr. Ridgway, with the exception

of 500l., which they had delivered over to Mr.

Kay, without the authority of the plaintiff for

so doing. Kay had become bankrupt and the

plaintiff now called upon the defendants, to ac

count to him for the money they had so paid, in

their own wrong. This was the whole of the

case, and having proved it, he should of course

be entitled to a verdict.

Several witnesses were called upon the part of

the plaintiff who proved the general features of

the case, but upon their cross examination it ap

peared the transaction was conducted through

the medium of Mr. Kay, who was the friend and

confidential solicitor of the plaintiff, and that

Messrs. Milne and Parry were the agents of Kay,

it appeared that Kay being in London, the plain

tiff transmitted the 4000l. to Kay, by whom it

was delivered to the defendants, that the defend

ant paid the balance of 500l. remaining in their

hands to Kay, as the accredited agent and im

mediate solicitor and friend of the plaintiff.

Mr. Frederick Pollock, upon the facts thus

elicited in cross-examination, addressed the

jury in favour of the defendants, contending

against their liability. He observed that his

learned friend had done no more than strict

justice, when he had admitted, that more re

spectable and honourable gentlemen were not

to be found in the profession, they certainly

would be the last men to refuse the payment

of any demand for which there was the least

pretence. In this case there was none; they

considered Kay as the party in whom the plain
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tiff confided, and to whom he had intrusted

the control and management of his pecuniary

transactions, not merely upon this occasion, but

upon many others; considering Mr. Kay in that

point of view, they conceived, when they paid

the balance in their hands, that they were pay

ing the money to the plaintiff himself. It was

three years and upwards before the bankruptcy

of Kay, when the payment had been made to

him, Kay; and if the plaintiff had not been per

fectly satisfied at his having received it, he would

undoubtedly have remonstrated with the de

fendants upon the subject, and insisted upon

having it paid to himself, but he had done no

thing of the kind, he had acquiesced for a period

of three years and upwards; it was not till after

this lapse of time, and when Kay had become

insolvent and bankrupt, that he turned round

upon the defendants, unjustly, to fix them with

this sum, which he well knew they had paid, with

his own approbation, to the person in whom he

reposed confidence at the time, and so continued

to do till his bankruptcy.

The Learned Judge shortly addressed the jury,

drawing their attention to the points in question

in the cause; and the jury, after deliberating a

short time, returned their verdict for the de

fendants.

ON THE GENERAL REGISTRY BILL.

Note by the Editor.— Our readers will have

observed in our last Number (p. 243.) a letter

upon this subject from “A conveyANCING

BARRISTER,” in which it was said to be “among

practising conveyancers at least no secret, that

the members of the original commission for en

quiring into the laws of real property had, in

effect, abandoned the idea of a general Registry.”

We are requested by the author of that com

munication to state, he has since been informed

that his impressions upon this point were not

quite accurate. The fact is, that the members

of the original commission, immediately after

their first report, determined upon entering at

once on the question of a general Registry: the

particular consideration of it commenced after

the three gentlemen mentiomed in the letter

were added to the commission; and any diffi

culties as to the plan of registration first occurred

in the course of such consideration. The idea

of a Registry was never abandoned; but it is

understood that the difficulties of a plan occa

sioned considerable delay; and it was not finally

determined to recommend the measure until

Mr. Duval's plan was suggested by him in the

long vacation of 1829.

22d February, 1831.

MISCELLANEA.

RELIGION AND LAW.

“RELIGIon and law, the church and the state,

exercise upon each other a reciprocal ac

tion and re-action. They are inseparable.

Their respective wants ally and unite them. The

laws protect religion, and religion supplies the

wants of the laws, vivifies them, makes them
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loved and respected. They are two powers or

means which concur to the same end, each in

its manner and after its nature. That end is

the reign of justice and true liberty. Religion

tends thereto by inward means; the laws by

outward means: the one takes human actions

in their source, judges them by their principles,

and desires to perfect them in purifying their

motives. The laws take them in their effects.

They are two distinct forces which have many

points of contact, but which can never, and

ought never, to be confounded.” — Pensées sur

t’Homme, par Frederic Ancillon.

-

CHARLES THE FIRST.

Laud relates in his Diary, that when he was

standing one day during dinner near his unfor

tuuate master, then Prince Charles, the prince,

who was in cheerful spirits, talking of many

things as occasion offered, said, “that if necessity

compelled him to choose any particular profes

sion of life he would not be a lawyer; for,” said

he, “I can neither defend a bad cause, nor

yield in a good one.”

º

ROMAN AND DUTCH. ADW OCATES.

“By the Roman laws every advocate was re

quired to swear that he would not undertake a

cause which he knew to be unjust, and that he

would abandon a defence which he should dis

cover to be supported by falsehood, or iniquity

[Cicero's oration pro Milone is a striking, in

stance of the strict observance of this rule !]

This is continued in Holland at this day; and if

an advocate brings forward a cause there which

appears to the Court clearly iniquitous, he is

condemned in the costs of the suit; the exam

É. will, of course, be very rare: more than one

as, however, occurred within the memory of

persons who are now living. The possible in

convenience that a cause just in itself might not

be able to find a defender, is obviated in that

country by an easy provision: a party who can

find no advocate, and is nevertheless persuaded

of the validity of his cause, may apply to the

Court, which has in such cases a discretionary

power of authorizing or appointing one.”—

Quarterly Review, Jan. 1831.

KNIGHT TEMPLARS.

A learned correspondent, “Templarius” in

his letter inserted in the sixteenth Number,

speaking of the origin of the Knight Templars,

has not displayed his usual accuracy. He states

that “they (the Knight Templars) commenced

in the year 1185.” Now, that they began at

Jerusalem, in the reign of Baldwin the IId., in

the year 1118, is proved by the concurring

authority of the following writers:– Du Puy;

Miscellanca.

Gurtlerus, Monasterium, par le Père Helyot;
Histoire de France, parleF. Daniel; Histoire

de France, par Mons. l'Abbé Millot; Bzovius;

Villani; Matthew Paris, Historia Major; Thomas

Walsingham; Feyjoo, Cartas Criticas; Historia

de los Templarios, por Santiago Lopez; Voltaire,

Mélanges§: Monumens Historiques,

&c., des Chevaliers, du Temple, &c., par M.

Raynouard; Mémoires Historiques, sur les

Templiers, par Ph. G. " " ". He then proceeds,

“Their number in the year 1228, amounted to

only nine,” now Honorius the IId, who, on the

petition of the order, subjected it to certain

rules, and to whom, we con&eive our corres

pondent alludes, referred the matter to a Synod

at Troyes in Champagne, in the year 1128. It

was in that year, that the regulations of the order

were formed, and it was in that year, that the

number of the knights was only nine: namely,

Hugh Paganis, Geoffery de Saint Omer, God

frey Bisoi, Pagano†. Desiderio, Archi

bald de Saint Ameno, and three others, whose

names are unknown. As our correspondent

puts the dates it would seem somewhat extra

ordinary that the order should have remained

forty-three years in no greater numbers than

nine. But stating the dates, as we believe, cor

rectly, it does not appear a matter of surprise,

that they should not have increased beyond that

number in nine years. More particularly, when

it is considered, that the Christians had been in

possession of the Holy Land, for little more

than eighteen years, at the time when Hugh

Paganis founded the order. Wide the above

authorities.
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QUERY.

A defendant, upon being arrested, puts in

special bail by his attorney. A friend (probably

the bail to the sheriff) enployed another at

torney to put in bail also; so that, in fact, there

are two sets of bail in one cause, and notice

thereof to the plaintiff’s attorney. The plain

tiff’s attorney excepts to one set only, and they

neglect to justify.

Can an attachment be had against the sheriff,

or an assignment taken of the bail-bond, the

time for excepting to the first set having expired?

- -
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“ Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

TO THE LORD CHANCELLOR.

LETTER IV.

ON LEGAL SINECURES.

My Lord,

THE last time I had the honour ofaddress

ing you in this Journal, my feelings were

very different from those which excite me

at present. It was then understood that

you were determined to introduce a mea

sure which not only would have tended to

degrade the legal profession, but which was

founded on principles which you have op

posed throughout your whole political life.*

That measure is, however, abandoned, and

in its place you have proposed a series of

bills equally admirable in principle and in

detail. It is not my purpose, however,

further to advert to these. They have

elsewhere been ably discussed. I merely

render my humble tribute of joy and admi

ration, and pass on to another topic, as in

teresting, but not so fully investigated.

I shall first take the liberty of reminding

your Lordship of some parts of your recent

speech,– a speech every word of which

should be familiar to the friends of law

reform,- and shall then call your atten

tion to a recent occurrence which illustrates

it in a very striking manner.

“ The fourth principle, and the last with

which I shall trouble your Lordships at pre

sent, relates to the remuneration of the judges

and their subordinate officers; and they ought

to be remunerated; for where intellectual la

bour is great, the remuneration ought to be

correspondingly ample. But what I say in point

of principle is, that, generally speaking, the re

muneration ought to be by salary, and not by

fees.”

* See the three letters on Local Courts,

pp. 145. 177. and 246. —ED. L. O.

NO. XIX.
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“The sinecures,” your Lordship then ob

served, “held by the Rev. Mr. Thurlow, amount

to between nine and ten thousand a year. I

know that they are vested interests; but I hope

the owners of them may come to terms. . . .

I am aware that the holder of the patent place

I have alluded to, has vested rights in it; but

if he should be very exorbitant in his demands,

let him not think himselfvery sure of the tenure

by which he holds his office..... If I should

not go out of office, I will grapple with this pa

tent place: I will let the patentee see that I

can exercise the power which the law confers

upon me..... I will not say that the patentee

has not not a vested interest; but it is a joke to

say that he holds it on the same tenure as your

Lordships hold your freehold estates. . . . . I

think, them, that the holder of this place, if he

attend to morality, to honourable feelings, or

if he take counsel of common sense and pru

dence, will take into his consideration what I

have now stated to your Lordships.”

I might quote other portions of your

Lordship's speech to the same effect; but I

refrain. They are probably still in the re

collection of all ; they still ring in the ears

of those against whom they are directed,

like a knell. You have declared yourself

the open enemy of all legal sinecures; you

have declared that there shall be no relaxa

tion on your part until theyare all abolished;

and you call on your peers and your coun

try for support. Be assured, my Lord, you

will not call in vain; support will never be

given more cheerfully; the readiest hands,

the coolest intellects, minds the most firm

and uncompromising, will all aid you in your

glorious exertions.

I shall now direct your attention to the

particular subject of this letter. I wish to

allude to a conversation which is reported

to have taken place in the House of Lords.

I hardly believe that it is a true account.

I merely state it on report. It is said to

have occurred on Tuesday the 1st of

March, one “little week” aſter your

Lordship's speech.
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The Lord Chancellor stated, that he thought

it right to correct an erroneous statement that

had found its way into the speech of his noble

and learned friend, the Chief Baron of the Ex

chequer. His noble friend, misunderstanding

the extent of the proposed alterations, had re

presented that the reduction in the salary would

be but 2500l. instead of 7000l. He had fallen

into an error in point of fact, and an error in

arithmetic. The sum of 6l. was paid, as he had

stated, in the way of fee on a certificate that

merely set forth that the bankrupt had complied

with all the provisions of the law, or, in other

language, was not worth a shilling in the world.

All this he would prove, by laying specific ac

counts before the House.

Lord Ellenborough recapitulated the state

ment of Lord Lyndhurst, and professed himself

still inclined to abide by that representation,

notwithstanding what had fallen from the Lord

Chancellor. -

The Lord Chancellor briefly repeated his cor

rection of what had passed on Friday evening.

Lord Ellenborough thought it was rather

strange, that the Lord Chancellor should appear

to have made himself better acquainted with

the emoluments of office in three months, than

his predecessor had become in the same number

of years.

The Lord Chancellor complained of this

attack.

Lord Ellenborough declared he meant no sar

casm. He should still retain his opinion; and

said, that should the Lord Chancellor think fit

to bring forward the subject of the emoluments

which he lawfully derived in right of his father's

services, he would be quite prepared to meet

him, and abide by the decision of their Lordships;

for he deemed himself as justly entitled to ...

he received, as any member of that house could

be to his estate.

Several noble Lords came forward to support

the Lord Chancellor, and Lord Winchelsea said,

that he believed that the salary of the place en

joyed by the noble Baron as the gift of|. noble

relative considerably exceeded the emoluments

of the Lord Chancellor, who filled so arduous

and troublesome an office. The noble Baron,

however well entitled to the profits which he

received, would hardly be justified in expecting

that he could continue in thej re

ceipt of them, at a time when so many noble

Lords had been obliged to abate the rents of

their private estates in order to meet the exi

gencies of the people.

Lord Ellenborough denied that his profits

were so large as they were represented.

Had a generous stranger listened to the

first part of this curious conversation, un

acquainted with the qualities and situations

of the speakers, I can picture to myself his

thoughts. Full of the sound of our glorious

institutions, and ready to believe and ad

mire the lofty sacrifices of our public men,

he would have exclaimed–“Here is in

deed true virtue and public spirit! Here

is a Lord Chancellor, who boldly comes

forward, and states explicitly the sources of

To the Lord Chancellor, on Legal Sinecures.

his emoluments; who tears the veil from

what before had been a mystery; and finding

a particular change both just and expedient,

is willing, in order that it may be effected,

to abandon a large portion of those emo

luments'" These would be the feelings

which your Lordship's conduct would ex

cite. He would then turn to the other

noble Lord most conspicuous on this oc

casion, and, great as his admiration would

be of your Lordship, it would be tame and

subdued to that excited by my Lord Ellen

borough. “But here is a man,” he would

continue, “who questions the amount of

this sacrifice. Doubtless he does so with

the proud satisfaction of having made some

more mighty exertion for his country. Al

ready, perhaps, has he abandoned some

larger revenue, which was wrung from the

pockets of the needy; or, more probably, he

has constantly disdained to accept any meed

for his great services, but the applause and

gratitude of his country. No other man

could dare to cavil at the sacrifices made by

the Lord Chancellor.”

These, my Lord, would be the feelings

of a stranger who had witnessed the scene.

How different would they have been, if he

had been taken aside, and the real state of

the case had been told him The Lord

Chancellor, it might be mentioned to him,

has just struck at the root of the evil; and

as he is himself a voluntary sufferer, no

other person can complain. He has done

what no other Judge in his situation has

ever even attempted. Most other Chan

cellors have brought in measures to increase

their fees; no one has everpatiently listened

to a plan that would decrease them. But

they had their excuse — the duties and re

sponsibility of the office were great. How

noble, then, the conduct of a man who has

shrunk from none of the duties, but who has

been content to abandon a large portion of

the emoluments'

The other noble Lord, the stranger might

be also told, has acted very differently. He

has for a long period, nearly twenty years,

been in the receipt of the large annual

sum of 10,000l. or 12,000l. This sum is

paid by the suitors of the Court of King's

Bench in fees, not for services actually per

formed,but for useless forms and signatures,

which are not even done by himself. How

much would this stranger be surprised, ifhe

were informed that my Lord Ellenborough

receives the sum of 21, 12s. 6d. for every

cause, defended or undefended, whether

for 21. or 2000l., which is tried in the King's

Bench; for which sum he does nothing

whatever either to assist or expedite it !

How difficult would it be to persuade this
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stranger of his error! He would eagerly

demand an account of the services per

formed, and the sums demanded, and would

receive a ready answer from his too expe

| gust excited by the conduct of the noblerienced friend : – “Entering issue, 9s. 2d.”

“Docket, 3s.” “Passing record and sealer,

ll. 8s. 6d.” “Repassing record, 6s. 6d.”

“Re-sealing record, second sitting, 6d.”

“Resealing record, third sitting, 6d.” “Re

sealing record,sitting after term, 6d.” These

would be some of the cabalistic sounds by

which the answer would be composed.

These are the services which Lord Ellen

borough has to boast. The laborious duties

ofsealing and receiving !—operations much

too servile to be performed in person, but

demanding no slight effort of mind, when

the number of items to be collected is re

membered “Has my Lord Ellenborough

proposed any reduction of his fees? Has

he diminished his number of sittings?” Has

he consented to abandon a single seal?”

These would be the rapid questions which

the stranger would put. He has not, would

be the melancholy answer.

This, my Lord, is not a time when this

matter will be passed over lightly. Most

respectfully, but most earnestly, do I ex

hort your Lordship to cause the proper

. to be made. Your Lordship has

spoken boldly as to one legal sinecurist:

spare not the rest. Let us see whether

they have a freehold in corruption, or have

a charter for selling justice. This is no

time for thrusting these things before the

public eye, or asserting with arrogance what

every one will deny. So reckless an attempt

to bully the country will not be endured,

and a full and complete investigation of

these abuses must be obtained.

There is a Scotch superstition, which

might be traced further back”, that a person

who is to be visited with sudden death fre

quently discovers an unnatural ebullition of

spirits, or to use the Scotch expression, he

becomes “fye."+. To some such feeling as

this I can alone ascribe this remarkable in

terference of the noble Lord. Surely it

was not decent for him to stand forward on

such a subject; it was not for him, who had

on no one occasion attempted to lighten the

load which presses the suitor down, to em

barrass those who were attempting this

difficult task. ~

Heartily, however, my Lord, do I re

* “Quem Deus vult perdere, prius dementit.”

+ The reader will remember an instance of

this in the first volume of Guy Mannering.

Kennedy, just before his death, exhibits unusual

exhilaration of spirits, and the gypsies observe,

“The guager's ſye.” -
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joice at his interference. For his own

interest it will turn out a most disastrous

day; for the country's a most fortunate

one. There is a universal feeling of dis

Lord, and it will not easily be satisfied. He

will sooner or later most bitterly repent

this uncalledfor boast, —

“Nescia mens hominum fati sortisque ſuturae

Et servare modum, rebus sablata secundis;

Turno tempus erit, magno cum optaverit emptum

Intactum Pallanta; et cum spolia ista diemgue

Oderit.” -

It will be a matter not unworthy to

engage the attention of your Lordship;

there is a positive grievance, and the

remedy is simple and easily effected. It is

only for your Lordship to see whether the

power of parliament be not greater than

that of my Lord Ellenborough.

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

BANKRUPTCY REFORM.

IN the Supplement for February will be

found the new bill for reform in bankruptcy.

We invite an attentive consideration of its

provisions. We understand that the Lord

Chancellor is not perfectly satisfied with it,

and that considerable alterations will be

made in it in the House of Lords. It cer

tainly appears to us open to several objec

tions, and some important omissions occur

in it. We shall, however, give it the fullest

consideration, and shall present the result

of our labours to our readers in the next

Number. -

We have heard it stated, we know not

with what truth, that Lord Henley is to be

included in the new arrangements. His

Lordship's familiarity with bankrupt law

is well known. Mr. Abbott is to be the

Accountant-general ofthe new Court. This

gentleman was lately employed in arranging

a mode ofkeeping the government accounts.

THE LAW INSTITUTION.

DESCRIPTION OF THE NEW BUILDING.

HAving, in former Numbers, described

the foundation and objects of the Institu

tion*, we now proceed to submit to our
readers a description of the building, the

various particulars of which we have col

lected with some pains and trouble. They

will be found in no small degree interesting

* Pages 37, and 152.
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to the members of the profession. The

carcase and principal elevation are com

pleted; the interior finishing is in rapid pro

gress; and it is confidently expected that

the Hall and offices of business will be open

for the use of the proprietors and annual

subscribers in June next, and the Library

and Club Room in the following November.

The style of architecture of the princi

pal front in Chancery Lane is purely Gre

cian. The details and proportions appear

to have been founded upon the best ex

amples of the Ionic order in Athens and

Asia Minor”, but they are not servilely

copied from any of them.

Mr. Wulliamy, the architect for the In

stitution, who, we understand, has visited

and made studies from all the principal

monuments and remains of Grecian archi

tecture in the various countries in which

it flourished, has thrown into this front

the true spirit of the originals; and the

effect which the harmonious proportions

of the building produce on the specta

tor, when viewing it from Chancery

Lane, must have been the result of much

observation and experience in ancient and

classic models.

This front, extending nearly sixty feet in

width, is of Portland stone. It consists of

four columns and two antae, of the Grecian

Ionic order, supporting an entablature and

pediment, and forming together one grand

portico. To give the requisite elevation,

the columns and antae are raised upon pe

destals; these, as well as the basement

story and podium of the inner wall of the

portico, are of Aberdeen granite ; the co

lumns and the rest of the front are formed

of large blocks of Portland stone. In the

front wall, within the portico, there are

two ranges of windows above the basement.

The front in Bell Yard extends nearly

eighty feet, and will be finished with Roman

cement, in imitation of stone. It will have

a portico of two columns, and two antae of

Portland stone, of the height of the ground

story, which is very lofty, and the width

of the entire compartment of the front.

From the interior requiring to be divided

into several rooms, this front must have

many windows. The elevation is formed

more upon the models of modern domestic

architecture than of ancient public build

* The best remains of Ionic buildings at Athens

are the temples of Erectheus and Minerva, Polias

in the Acropolis, and the little temple on the

banks of the Illissus; but in Asia Minor the ex

amples of this order are far more numerous;

and some of the finest are to be found amongst

the nificent ruins at Branchida, at Priene,

and at Teos, &c.

The Law Institution. — Description of the New Building.

ings, and resembles, in its general appear

ance, one of the palazzi in the Strada Balbi

at Genoa, in the Corso at Rome, or in the

Toledo at Naples. In its details, how

ever, the extravagancies of the middle

ages, and the often elegant frivolities of the

cinque cento period, have been avoided,

and the breadth and simplicity of Greek

models have still been followed.

The ground plan of the building, by its

general arrangement, divides itself into

three parts, which may be distinguished

under the heads of the Library, the Hall,

and the Club Room. The first of these

(that towards Chancery Lane) consists, on

the ground floor, of a first and second ves

tibule, and staircase to the Library, the Se

cretary's Room, and Registry Office; and

above these, on the first floor, the Library,

occupying the height of two stories.

The Library is a large and lofty room,

fifty-five feet by thirty-one and a half, and

twenty-three and a half high, divided, by a

screen of columns and pilasters of scagliola,

into two unequal parts, the first forming a

sort of ante-library to the other; both are

surrounded, by book-cases of oak, and a

gallery runs round the whole, above which

is another range of bookcases.

The principal light is obtained from a

large lantern—light in the ceiling; butthere
is a range of windows (double sashed, and

glazed with plate glass) towards Chancery

Lane, which also admit light into the lower

art.

All the floors in the building are made

fire proof, generally by being arched with

brick; but that of the Library is rendered

secure from fire by the ceilings of the ves:

tibules underneath being formed of real.

stone, supported on iron girders and bear

ers, and divided into panels and compart

ments after the manner of the roofs of the

peristyles of the ancient temples.

There are three entrances from Chan

cery Lane: that in the centre is exclusively

for members, and leads to all parts of the

building; that on the right for persons going

to the Registry Office, and also for per
sons having to speak to members; that on

the left leads down to the Office for the de

posit of deeds, and to the strong rooms:

The second division consists of the Hall

and its appurtenances. It is above thirty

feet high, and fifty-seven feet and a half

long; and on each side it has wings or re

cesses, behind insulated columns of scag

liola in imitation of Egyptian granite.

Within these, and at the back of the co

lumns, are galleries; the staircases to which

are concealed in the angles. There are

three fire places in the Hall; one in the
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centre opposite the principal entrance, and

one in the centre of each of the recesses.

The Hall is lighted by a lantern light forty

feet long and twenty-four feet wide.

The third division is next Bell Yard:

it is subdivided into two parts. In the

first of these are three entrances from Bell

Yard. That in the centre is exclusively

for the members; that to the left leads to |

the staircase to the Secretary's apartments;

and the other, to the right of the centre, is

for strangers to enter who have business to

transact in any of the rooms appropriated

to public business. On the ground floor

of this part of the third division is a large

Committee Room, and an ante or waiting

room adjoining, and the great staircase to

the rooms above. On the first floor are the

rooms for meetings on matters of business

connected with the law; and above these

are the Secretary's apartments.

The second part of the third division

contains, on the ground floor, the Club

Room, which occupies all the ground floor:

it will be divided by columns and pilasters of

scagliola, and decorated with a panelled

ceiling and appropriate ornaments. Its di

mensions are fifty feet by twenty-seven,and

eighteen feet high. On the first floor are

rooms of different dimensions for dinner

parties; and over these, rooms for the re

sident officers. In the basement story of

this part of the building are the Kitchen

and other domestic offices for the use of

the Club.
-

The Office for the deposit of Deeds is

in the basement story, next to Chancery

Lane.

In the remaining parts of the basement

story of the building are fifty-two strong

rooms, with iron doors, for the deposit of

deeds, which are well ventilated and fire

proof: their average size is six feet and a

half by seven feet and a half; but some are

larger, and others rather less, than these

dimensions. The whole are secured by one

double iron door, with a very strong lock

and master-key. In the basement, also, are

two of Sylvester's largest sized stoves, to

give warmth and dryness to every part of

the building.

THE QUARTERLY REVIEW,

AND

THE PRACTICE OF THE BAR.

THE Quarterly Review for January, 1831,

in reviewing a book by Mr. Dymond, a

quaker, quotes with approbation a portion

of the work, which repeats the objections

to the practice of an advocate undertaking
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the defence of any cause whatever. We

have no intention to discuss this question

again: the objections are the old ones; they

have been answered again and again by pro

fessional and unprofessional persons; and

we leave the defence of the present system

to Johnson and Paley, authorities perhaps

of more weight than even Mr. Dymond or

the reviewer. We allude to the article

merely for the purpose of correcting an ab

surd story which is gravely quoted by Mr.

Dymond as having occurred on the trial of

Burke and Helen Macdougal.

* “It is reported,” said one of the news

papers; “that they who were near enough

heard him (the advocate employed to de

fend the female prisoner) from time to

time express his own opinion, and the ex

ultation of professional success, in whispered

apostrophes of ‘infernal hag!'–and the

gudgeons swallow it!’”

Now here is a statement, that an advo

cate employed to defend a prisoner was so

foolish as to risk the whole success of his

exertions by interlocutory observations au

dible to those around him. The advocate

on this occasion was Mr. Cockburn, an

eloquent but also a judicious practitioner;

and the whole profession is to be con

demned in one sweeping clause, because

“one of the newspapers” chooses to insert

a palpable falsehood. We do not object to

Mr. Dymond's or his reviewer's arguments,

but we do object to absurd tales, either in

vented for the purpose, or repeated without

authority.

-m-

JOURNAL OF A WEEK, BY A NEW

MEMBER OF PARLIAMENT.

It was always foretold my destiny would

be brilliant. I was thirty years old, and

had as yet done nothing. I resolved, be

fore three days were over, to become one

of “ the few.”

I had one friend in the world,— myself,

and I knew I could depend on him. I

had thirty thousand pounds in the three

per cents. I knew two persons who de

clared that they would serve me to the

utmost of their power; and as I had the

ability of obliging them, I felt I could rely

on their services. They vowed eternal

friendship, and as they could serve me, I

believed them. I was to dine on the Mon

day with one of them, the agent of the

I endured all his stupid parade,

and mock gentility. I listened with pa

tience to the genealogy of his wine, and

then told him I would bet him 5000l. that

I was member for in a week.

B b 3
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-“ Done!” said he, and I wrote him his

check.

On the Monday after I was, of course,

in the House.

I immediately went down, and the night

I took the oaths was a “great night.' We

had a speech only four hours and a half

long, which every body listened to atten

tively, and in perfect silence, except when

it was interrupted byapplause. This seemed

to be regulated by a stop-watch. At cer

tain periods it was sure to be given, whe

ther the parts of the speech were pointed

Or not.

The speech was intended to take seven

hours; but as the orator called one of the

ministers a blackguard, he was asked whe

ther he meant it in the ordinary sense of

the word. He answered, that his meaning

was, that the minister was the finest gentle

man in existence. The circumstance, how

ever, discomposed him, and the country

was deprived of two hours and a half of

eloquence.

No sooner had he concluded, than two

thirds of the members rose from their seats,

and rushed clamorously from the House.

Three of the remaining third struggled for

precedence. The friends of each bawled

out his name; and an Irish member at last

prevailed, from the strength of lungs mani

fested by his Hibernian colleagues.

The friends of the two disappointed

speakers, however, had their revenge. They

shouted continuously during the whole of

his speech, and effectually prevented the

hearing of one word he uttered.

He was followed by the wit of the House,

and silence was restored. The first speaker

was to be heard, whatever he might say;

the wit was to be laughed at, on the same

plan, it being admitted that the mere shak

ing his head was worth any other man's

repartee.

Being always disposed to be in the

fashion, I was anxious to laugh also.

tended to be jocular.

speech, opened a vein of the pathetic, and -

I then admitted he was irresistibly comic.

Three other men were then consecutively

shouted down, and the government leader

was loudly called for. A rush of members

was again heard, and every seat was filled.

As I am not in the praising mood, I shall

pass the leader's speech, reserving his cha

racter for a subsequent page.

A division was then called for: the most

important members were all going to a

masked ball at Lady L 's; and the

three members, who were really acquainted

w

I

found, however, I laughed in the wrong

place, not knowing what parts were in

He once, in his

Hints for the Improvement of the Common Law.

with the subject, were shut out even of the

division.

After the grand debate, ten members,

not having been invited to the ball, re

mained to discuss the estimates, and only

voted away forty millions of the public

money. -

| "On Tuesday I went down to the house

at five; but was stopped in Parliament

Street by a friend, who told me that it

was “up;" and on asking the reason, he

said, that there was no house at four

o'clock, inasmuch as ministers were anxious

to avoid a motion for certain returns, notice

of which had been given, and which they

could not openly refuse.

Wednesday I was punctual at four, but

was informed that no business was ever

transacted on that day.

On Thursday I received three most

pressing invitations to come down as early

as possible. I found a crowd of members

all busy and eager. I knew not what part

of the minute paper created such interest

until I was drawn aside by a county mem

ber, who told me, that the reason of the

crowd was the passing a private bill for

cutting a rail-road to Chester; and proved,

most satisfactorily, that this rail-road, by

interfering with the existing canal, would

endanger the best interests of the country,

and destroy the integrity of the British

constitution.

On Friday I arrived somewhat later, and

was just in time to hear the Chancellor of

the Exchequer move, that “this House do

adjourn till Monday.”

Thus ended my first week as a British

Senator.

*...* This article hardly comes within our

limits; but as it is of great interest at the pre

sent moment, we have inserted it. – ED. L. O.

HINTS FOR THE IMPROVEMENT

OF THE COMMON LAW.

|

No. I.

| - REMEDIES AGAINST PARTNERS.

| THE present state of the law in suits against

trading firms is found in practice produc

|tive of much delay and injustice.

It is well kaown, that in consequence of

the extended relations of commercial men,

nothing is more usual than for one partner

to remain abroad for years. The practice,

in such case, of proceeding to outlawry

against the absent partner, and then suing

the others, or of enforcing an appearance

by distringas upon the partnership effects,

generates great expense and delay; and
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moreover, if the partner were in parts be

yond seas, at the time of awarding and

issuing the exigent, the plaintiff is unable

to outlaw him, and is left to his remedy

by distringas alone. , Bryan v. Wagstaff,

5 B. & C. 314. As the plaintiff cannot dis

train upon the individual property of the

artners, if, subsequently to the accruing

of the liability, the partnership have been

dissolved, and the property divided be

tween the members of it, a plaintiff is

without any means of compelling satis

faction of a legal demand. The most ef

fectual cure for this and other evils, arising

from the present abatement of suits for

non-joinder, would be to let the plaintiff,

in actions against trading firms, sue such

of the partners as he pleases, and thus

abolish the plea of abatement for non

joinder altogether. The defendants against

whom he proceeds would not be damnified

by this course, as they might take credit in

the partnership accounts for the debt, or

damages and costs recovered against them;

or if the partnership be dissolved, and the

accounts finally closed, bring an action for

contribution : it was the defendant's own

neglect to dissolve the partnership without

making provision to satisfy the demands

against it. If this proposal be adopted, it

would become a good replication to a plea

in abatement, that the said defendants and

the said parties so alleged to be omitted

were partners in trade together; and in all

suits against joint, or joint and several

contractors not sued separately, I propose

that the plaintiff should be permitted to

reply to plea in abatement for non-joinder,

that the parties omitted were not within

the jurisdiction of the Court, or that they

have been discharged by bankruptcy, &c.

Wide 9 G. 4. c. 14. § 2.

The present doctrine of survivorship of

choses in action is in many respects ob

jectionable. It frequently happens that a

partnership exists wherein the interests of

the several members are greatly dispropor

tioned; in such a case, if the principal

partner die the plaintiff must bring his

action against persons who were little more

than clerks in the concern; and as the jus

accrescendi does not attach to joint owner

ship of commercial property, the partner

ship interest of the deceased would not be

liable in execution upon judgment against

the survivors; e.g. if goods were sold and

delivered to a firm, and before suit to

enforce payment one or more of the part

ners die. The principal difficulties attend

ant upon a joinder of the representatives

of a deceased consist in the difference of

the pleadings and judgment, in suits where
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executors, &c. are defendants, and those

in which the parties primarily liable were

sued. I think these might be overcome

without producing confusion on the record:

there are now many instances where the

parties sever in their pleadings, their de

fence being materially different, without

inconvenience. The rules of law on the

liability of executors or administrators to

costs, and execution de bonis propriis,

might remain as at present.

Variance.

It is now a rule of law, that in actions

founded on contract, if too many persons

are made defendants, the plaintiff will be

defeated. The reason assigned is, that if

a plaintiff declare against three, he ought

to show a contract binding upon three; and

if upon evidence it appear that two only

entered into, or are legally liable upon, the

contract, the judgment must be against

him. This is, in fact, only a variance, and

as it is now considered desirable, as much

as possible, to get rid of objections on that

ground, it should no longer be allowed to

prevail. The rule that the same verdict

or judgment be given for all the defendants

in an action, ea contraetu, has been already

infringed by Lord Tenterden's act, which

directs, that when a liability, barred by

limitation of time, &c., against several joint

contractors, is revived by an acknowledg

ment in writing of one, judgment may be

given against this defendant, and for the

others. Keeping in mind the alteration of

the law of variance proposed by the com

missioners, it seems to me that no mischief

would arise from allowing a plaintiff to

have judgment against those defendants

whom he proves to have contracted, judg

ment being given for the other defendants,

who never contracted, or whose contract

cannot be enforced at law by reason of

their infancy or coverture. Costs to be

given to those defendants for whom judg

ment is awarded in as ample a manner as

if they had been sued alone. The latter

object would be attained by an extension

of the 8 & 9 W. 3. to all actions in which

one or more defendants have judgment in

their favour.

Substitute for real Actions.

As it is proposed to abolish the ancient

forms of real actions, it would be certainly

desirable to ingraft upon the new action

(the plea of land) and the personal actions

used in lieu of them all the advantages

attendant upon the old mode of proceeding.

With this view, I venture to suggest, that

on suit being brought to recover possession

of real property, or damages for injury to

B b 4.
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it, the Court should have power, at their

discretion, to issue the old writ of estrepe

ment. With the same object, the plaintiff,

in an action on the case for a nuisance,

should have, in addition to his damages,

judgment to abate the nuisance, which he

would have been entitled to under the old

assize of nuisance. By these means appli

cation to a court of equity would, in many

cases, be rendered unnecessary; and the

courts of common law would not receive

larger powers than they formerly possessed

in actions by and against tenants of the

freehold.

Evecutions.

It seems to me, also, that a plaintiff

should not be restrained from suing out a

fi. fa. elegit, &c. after he has taken the

defendant in execution. By the present

rule of law the plaintiff is prevented from

obtaining satisfaction out of property which

he may subsequently discover to belong to

the defendant. M. M. T.

MANAGEMENT OF A SOLICITOR'S

OFFICE.

Gen ERAL ARRANGEMENTS IN THE SEVERAL DE

PARTMENTs of conveyANCING, cHANCERy,

COMMON LAW, BANKRUPTCY, AND GENERAL

BUSINESS.

WE inserted in a former number”some hints

to the principals of a solicitor's office in the

management of professional business; and

we now introduce some practical directions

for the use of the clerks of an extensive

establishment. We are aware that some of

these may not be applicable in ordinary

cases; yet even in them we think that the

following suggestions will be, in many re

spects, useful, and, though not generally

adopted, may at all events lead to some

improvements in the conduct of an attor

mey's office, where legal affairs ofmagnitude

obviously require a systematic method of

proceeding.

It is material to bear in mind that atten

tion and arrangement are of the utmost

importance, and that nothing can or will be

done well, or in a satisfactory manner, if

time be wasted, attention relaxed, or ar

rangement not duly made. If the business

of each day be arranged upon a clear and

simple plan over-night, or very early in the

morning, every thing will work well; other

wise disorder and confusion will creep in,

and nothing will be done with pleasure or

satisfaction. "

In order that no part of the business of the

office may be forgotten, but on the contrary

may be done with regularity and despatch, a
w

* Page 137.
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list containing the business in each depart

ment, and a log-book, containing weekly and

daily memorandaofbusinesstobe transacted,

should be kept, under the controul of the

principal clerk of the department. Each

clerk will find his advantage in attending

particularly to the list and log, and should

be answerable for any neglect in the ob

servance of the directions herein contained.

The list should contain, generally, an ac

count of all the business in each depart

ment from its commencement, with the

names of the parties, the nature of the

business, and what has been done.

The log-book should contain, generally,

the business to be from time to time done

by the clerks in the department, and par

ticularly a selection to be attended to on

each succeeding day, with the names of the

clerks to whom it is intrusted.

1. When any clerk is seated for the first

time in any of the departments, he will

make himself thoroughly acquainted with

all the business going on therein, so that he

may be able to render any information re

quired concerning it; more especially, let

him make himselfacquainted with the names

of the parties, the nature of the business to

be done, and the next procedure to be

taken. The first three of these directions

he can easily attain by a review of the list;

and the last, by a review of the general

memoranda in the log.

2. Let a full and proper entry be made

in the list by the principal clerk in the de

partment as soon as any new, business is

introduced.

3. Let the list be reviewed, and the pro

gress of the business noted, at the end of

every week, without failing in any instance.

4. After a review of the list, enter, un

der the general memoranda in the log-book,

the particulars of the next necessary pro

cedure in each business, and, when com

pleted, make a minute to that effect.

5. On the first Saturday of every month

post forward in the log-book such of the

businesses in the general memoranda as

remain unfinished, classing those matters

which are to be attended to by the chief

clerk or any of the principals.

6. Every night review the general me

moranda in the log-book, and make and

enter all necessary alterations and addi

tions; at the same time select from such

general memoranda the particulars in each

business required to be done on the suc

ceeding day, and enter them under the

daily memoranda; placing the name of the

clerk opposite the business assigned to

him, classing those matters which are to be

attended to by the chief clerk, or either of
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the principals, and entering the same in

the daily agenda of the chief clerk, and of

each principal. -

7. A business and disbursement book to

be kept by each clerk; and in such book

he will every night make full, clear, and

explanatory entries of the business done

by him during the day. Let the entries

be so perfectly intelligible and formal, that

when a bill of any business is required to

be made out, such entries may be used as

part of the bill without alteration; and the

first entry should be accompanied by a

statement of the christian and surname of

the client, and also of the residence.

8. Let each clerk in the several depart

ments put away every night all such papers

as he had in use during the day, that they

may be readily found in their proper place

when again required, whereby the mixing

of papers, the delay in searching for them,

and probably their loss, will be avoided.

9. Let any clerk going out of the office

during office hours inform the principal or

other clerk in the department when he is

going, so that his absence may at all times

be accounted for, and his return calculated

upon; and care should be taken that at

least one clerk is always left in the depart

ment to receive communications, and at

tend to the business of the office.

10. Whenever a clerk in any of the de

partments has out-door business to transact,

he must apply to the principals in the

other departments, and to the chief clerk,

to know if there be any papers to be called

for, enquiries made, or any other out-door

business to be done to which he can attend,

so that all the out-door business of the day

may be as much as possible transacted by

one clerk. A regular attention to this

will save much trouble and loss of time,

and tend to the despatch of business.

11. Any clerk having to transact busi

mess which requires the particular attention

of the chief clerk or either of the princi

pals should communicate with the chief

clerk in the first instance; and should he be

unable to attend to it, or refer to the

principal, then he should see the principal.

Care should be taken to let no delay arise

when any business requires the above step

to be taken.

12. Let a name book be kept in each

department containing the names of persons

calling, and of those who saw them, and

their business. And let these entries be

posted at night into the general name book.

13. The principal clerk in each depart

ment will be particularly attentive to the

making up of the clerks' books, and he will
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see that the entries in them are well and

fully made. -

14. Let the principal clerk in each de

partment consult the chief clerk from time

to time in every business in respect of which

he feels a difficulty, either from want of

instructions or otherwise, in order that the

chief clerk may communicate with the

principal, and receive and communicate

instructions; but if from the pressing na

ture of the business it is necessary for the

clerk to communicate with either of the

principals, he will do so without delay,

giving them (if it can be conveniently done)

a previous note of the business. Care

must be taken to avoid perpetual recur

rence to the principals, which consumes

their time; and to this end as many matters

as require attention should be mentioned

at the same time, and not separately as

they arise. -

15. Let the principal clerk in each de

partment draw the money necessary for

disbursements. He will let the cashier

know every night, if possible, the amount

required for business to be done the next

day, so that the cashier may be able to ob

tain a check for the amount, and pay the

same to the principal clerks by ten o'clock

in the morning. Should the sum required

exceed a certain amount the occasion for a

larger sum must be stated.

16. Let the principal clerk answer all

letters relating to his department the same

day they are received, if possible,_submit

ting such answers to the chief clerk, who

will, if he think fit, consult the principals

upon them; and in order that the principal

clerk may know what letter is to be an

swered, and the point to be answered, he

will, on seeing the letters the first thing in

the morning after they are received, enter

into the daily log such letter and point, so

that he may write the answer; and when

answered it should be marked upon the

letter. If the letter refers to subjects in

several departments, each principal clerk

should furnish the chief clerk with that

particular of the answer which relates to

the business under his care, so that the

chief clerk may write or direct the writing

of the whole. Let all letters for the ge

neral post be written and delivered to the

clerk having the care of the letter book to

be entered as early as possible in the day,

and at all events before four o'clock.

When any letter is unavoidably delayed, so

that it must be paid for, the payment must

be charged to the business to which it re

lates. The clerk writing the letter must be

responsible for its being sent off with any
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papers which may have to accompany it.

Immediately after such letters are answered

let them be put on the answered file in the

chief clerk's room, so that they be indorsed

and put away with the papers to which they

relate. |

17. Let the principal clerk in each de

partment make the bills of costs the sub

ject of his particular consideration and

attention; and in order to assist the book

keeper in noting in his register any business

which has been completed, he will make a

memorandum of it in the log-book, so that

the bill may be immediately made out.

Whenever an opportunity occurs, and, if

possible, one day or part of a day in a week,

he will employ himself, or desire a clerk

under him to be employed, in making out,

or assist in making out, the whole or any

part of any bill in any case when the busi

ness has been completed, or is on the point

of completion.

18. If any client or other person should

come for information, he is not to be re

ferred to any other person; but the prin

cipal, or other clerk in the department,

must seek the information, and either give

it, or, if necessary, introduce the client to

one of the principals, or to the chief clerk,

or to the clerk who will be able to give the

information required.

19. If any abstract, draft, letter, notice,

or message, be left in any of the depart

ments, relating to business, either new or

not connected with the same, it is to be

instantly taken to the chief clerk, who will

direct what is to be done; and any letter

received, after an entry of it in the log,

must be taken immediately to the chief

clerk, and put on the general file. -

20. Every clerk must make up his mind

to conform to the rules and discipline of the

office. If he cannot do so, he will make

that known to the head of the department,

or to the principals, so that his seat may be

occupied by another clerk in his stead.

21. The head of each department is re

sponsible to the principals for the observ

ance, by the clerks in his department, of

the rules and discipline of the office, for

their punctuality in attendance, and for their

proper diligence and attention to business.

If any clerk in the department oppose, or

do not conform to the rules or discipline of

the office, or be not punctual in his attend

ance, or if he be not attentive and diligent,

the head of the department is required to

make a communication to that effect to the

principals;–first cautioning such clerk, by

drawing his attention to the necessity which

he, as the head of the department, will be

reduced to, should the clerk persist in a |

Review. — Familiar Evercises on the Laws of Real Property.

course adverse to such rules and discipline,

and incompatible with proper diligence and

attention in the discharge of his duties.

REVIEW.

Familiar Evercises between an Attorney and

his Articled Clerk, on the General Prin

ciples of the Laws of Real Property: be

ing the First Book of Coke upon Littleton

reduced to the Form of Questions. To

which is added, the Original Teat and

Commentary. By Francis Hobler, jun.

Attorney at Law. J. F. Dove, Picca

dilly, 1831. - -

We think this a very praiseworthy book.

The object of the author is to initiate the

young law student in the general princi

ples of the laws of real property; and

towards this end he has very carefully ana

lysed the first book of Coke upon Littleton

in the interrogative form. We have com

pared the questions with the text in nu

merous instances, and are bound to testify

that the work has been faithfully done.

The articled clerk who applies his mind to

the subject, with an ordinary degree of at

tention, will be led on imperceptibly to the

acquisition of the sound and valuable know

ledge contained in the great legal classic

which the author has judiciously selected

for his purpose. -

We must do Mr. Hobler the justice, also,

to say, that he manifests a very just percep

tion of the duties of a solicitor in regard to

the instruction which ought to be afforded

to articled clerks; and we willingly subjoin

part of the author's preface, in which that

subject is enforced and the generál objects

of the work are explained.

“The young man who is articled to an attor

ney is expected, from his parentage and edu

cation, to be of liberal mind, and fitted to re

ceive instruction in that profession of which he

is destined to become a member; and I have al

ways considered it to be the imperative duty of

the master, to whose care such a youth is in

trusted, to do his utmost to make him acquainted

with, and accomplished in, his profession. It is

not the issuing a writ, or engrossing a lease, that

will make him a proficient as an attorney: it is

by the exercise of a right judgment on the mul

tifarious matters which will be presented to his

notice in the course of his business, the found

ation of which can only be by much previous

unremitting study and attention.

“As a knowledge of the principles and reasons

upon which the law of England, as respects real

property, is founded, should form a part of his

legal education, it is the duty of the attorney to

direct his attention to the sources whence such

knowledge is to be derived, and render him every

assistance in its acquirement. It was with this
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view that the first book of Littleton was selected,

as being a work of acknowledged merit and au

thority, and thoroughly comprehending, in a

small space, all the derivative estates that arise

from a fee-simple.

“If the master will assist his clerk, by writ

ing out the questions in a section, or, where

it is long, a portion of it, and let the clerk

take the text-book and write out his answers to

those questions, and answers to any other ob

servations which the master may think fit to

make on the section or question then before

them, it will necessarily be the means of in

creasing the knowledge of both ; for on one

side it will be a reviving of former associations,

and enforcing a deeper reflection in the mind;

and on the other, it will be the opening of a

new source of knowledge to the latter, in a

manner by no means irksome or tedious; but,

at the same time, requiring his invention to be

called forth, and keeping his curiosity alive, in

a way very different to reading to himself an

equal portion of the book straight through.

“The questions are set down in order, ex

actly corresponding with the several texts,

which will account for some seeming obscurity,

and want of connection or repetition of subject;

but the course I should conceive best would be,

to make the clerk work through all the sections

of Littleton first, and then repeat them, adding

the commentary. If questions had been set

upon every remark of Lord Coke, it would have

been descending to too a great a minuteness,

and would only have increased the bulk of the

volume, without leaving any thing whereon the

ingenuity of the pupil could have been exer

cised.”

The Bankrupt Act, 6 Geo. 4. c. 16. with

all the Recent Decisions at Common Law

and in Equity, the Orders in Chancery,

and Abstracts from other Statutes re

lating to Bankruptcy. By Charles Stur

geon, of the Inner Temple, Barrister at

Law. Saunders and Benning.

This little work consists of a reprint of

the General Bankrupt Act, the decision on

each section being appended by way of

note. These do not admit of extract; but

we have read them with much satisfaction,

and they appear accurate and useful. The

general interest at present excited upon the

subject to which Mr. Sturgeon's work re

lates, will probably attract attention to it.

THE LORD CHANCELLOR'S SPEECH

ON CHANCERY REFORM.

TAXATION of ATToRNEY’s costs AND GRATUI

TIES To MASTERs’ clerks.

To the Editor of the Legal Observer.

SIR,

INyour Monthly Record ofJurisprudence,

for February", the Lord Chancellor is re

ported to have said, that on the Master's

clerk falls the delicate and difficult opera

tion of taxing the bill of costs of the at

torney who has paid him the money, - of

course, on account of using expedition for

his client. And the Lord Chancellor then

proceeded to say:—

“Your Lordships now begin to see the light

thrown on these transactions. The judicious

clerk has received from the solicitor, a very

worthy man, and one who, it will be perceived,

knows how to invest his capital to advantage,

the sum of 50l. of expedition money on account

of the interests of the client; and then, when it

comes to the turn of the judicious man, he re

pays this sum, with interest, to the worthy man,

and passes lightly over some 100'. of his bill,

j, he might not otherwise be disposed to

tax with so much lenity. It will be seen, there

fore, that the worthy and the judicious man both

thrive by this means in their separate calling,

and that the worthy man's seeds produce a most

excellent and abundant harvest; and the better,

perhaps, as he does not pay as others for his

seed.”

Now, Sir, whether this was really uttered

in the House of Lords, or whether your

reporter has succeeded in a happy imita

tion of the vivacious and sarcastic way in

which his Lordship is accustomed to ex

press himself, I know not; but I can assure

you the facts do not bear out either your

reporter or his Lordship.

It is true that the bill of the “worthy

man” is left at the Master's Office, where

copies are made for all the worthy men

concerned, including the worthy man him

self, and numerous warrants to tax are is

sued; but the taxation is effected by the

clerks in Court for the several parties; and

in case of any difference of opinion, the

Master himself, and not his clerk, “ the

judicious man,” decides the question. The

clerks in Court follow the established rules

of allowance, and being concerned for hos

tile parties, there can be no fear of col

lusion. -

Nay, further, if the case were precisely

as represented in the report of the speech,

the “judicious" man might safely be

trusted; for his supposed partiality to one

“worthy” man (the solicitor for the plain

tiff) is neutralized by the like partiality for

the other worthy man (the solicitor for the

defendant), and who, in the same or in

some other cause, has paid the accustomed

gratuity.

Again, the temptation to the worthy

man to sow these seeds of corruption is

very powerfully checked by the consider

* Page 51.
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ation that it will be a long time before he

can reap the harvest, and in many instances

it is blighted altogether; for the costs of

solicitors are not always paid—the fund

in dispute sometimes falls short— after

years of delay, the payment is frequently

no more than a return of the money ad

vanced and ordinary interest, and sometimes

the means of remuneration fail entirely.

Trusting you will find room for this cor

rection of your Monthly Record,

I am, Sir,

Your humble servant,

A. A.

March 8. 1831.

INCENDIARIES. – REMEDY AGAINST

THE HUNDRED. w

To the Editor of the Legal Observer.

SIR,

THE letter of your correspondent in p. 267.,

gives me an opportunity of correcting an error

committed in the communication I forwarded

to you (p. 141.); viz. after referring to the acts

of 7 & 8 Geo. 4. c. 27.& 31. I wrote as follows:

“consequently there is now no remedy what

ever against the hundred, &c.” whereas it is

printed, “ consequently there is no summary

remedy whatever against the Hundred, &c.”

This alteration, you will observe, makes a ma

terial differencet: my proposition being, tha

he acts of 9 Geo. 1. c. 22. (the Black Act) and

5 Geo. 4. c. 33. having both been repealed, and

the provisions of such acts referred to not being

re-enacted by the 7 & 8 Geo. 4. c. 31., there cer

tainly is not at the present moment any remedy

against the hundred, either in a summary way

or otherwise, for persons suffering from incen

diaries.

I was perfectly aware of the facts of the case

in 9 B. & C. 134. alluded to by your correspond

ent, the decision in which case I did not at

tempt to question; and my only object in no

ticing it was to call the attention of our branch

of the pro-fession to the repeal of the act, on

the construction of which the case turned. I

consideredit necessary to notice the case cited

from the following title of the act of 7 & 8

Geo. 4. c. 31. viz. “An Act for consolidating

and amending the Laws in England relative to

Remedies against the Hundred;” and it appeared

to me that, on reading the above case with a

knowledge of the las, mentioned act having

passed, but without a particular perusal of it and

a reference to the several acts before noticed,

many persons were likely to be misled in their

general idea of the law on this subject, as you

must be aware that few professional men in

active practice canspare the time to compare

different clauses in acts of parliament of this

nature, unless with a view to a case in which

theyare immediately concerned.

The 8th section of the 7 & 8 Geo. 4. c. 31.

noticed by your correspondent, does not affect

my statement of the law in the case of incen

diaries, as the act relates solely to damage done

by rioters. In addition to what I have stated in

Incendiaries. – Stamp Laws. – Superior Courts.

my former communication on the subject of this

last mentioned statute, I beg to point out to the

attention of your readers, sections 4. & 8. of the

concurrent act of the 7 & 8 Geo. 4. c. 30. which

seem completely to confirm the construction I

put upon the statute of the same session, c. 31.

in cases of threshing and other agricultural ma

chines not fixed in a building and destroyed by

rioters: I should however observe, that under the

concluding words of the 2d section of the 7 & 8

Geo. 4. c. 31. it seems probable that a party

suffering, might recover where a threshing or

other agricultural machine is fixed in a building,

and the building and machine are destroyed to

gether. Your obedient servant,

Gray’s Inn, March 1. 1831.

STAMP LAWS.

SIR,

HAVING read in the Legal Observer of last

week, a letter on the subject of the bill about to

be laid before the House for the purpose of alter

ing the laws relating to stamps, suggesting the

insertion of a clause in the new act, which he

flatters himself may be of material service to the

public at large, to the effect that “the solicitor

of stamps be bound, on the tender of any en

grossment or writing, to make a memorandum

on the margin, of the amount of the stamp pro

per to be affixed; that such memorandum be an

indemnity to all parties interested in such instru

ment for the accuracy of the stamp; and that for

such memorandum the solicitor be entitled to

6s. 8d. as his remuneration;” I would beg to ask,

through the medium of your valuable and useful

miscellany, whether the probability would not

be great, in the event of the solicitor not duly

considering the nature of the engrossment or

instrument tendered for such memorandum, or

he having considered it, and entertaining a

doubt on the amount of stamp proper to be

affixed, that he should affix a stamp in amount

more than sufficient for the validity of the same,

and consequently incur an additional expense,

and thereby increase instead of remedying the

evil already so much complained of.

I am, Sir,

Your obedient servant,

2. Inner Temple-Lane, F. I. H.

Feb. 28. 1851.

superior courts.

LORD CHANCELLOR's COURT.

INJUNCTION.– COPYRIGHT.

IN, this case an author had stipulated with

the defendant, a printer, that he should print

a certain number of a work, being a Greek

Lexicon, and that each copy should be sold at

a certain specified sum. } e defendant, not

withstanding this stipulation, had sold, and was

selling, the copies at a higher price than was

agreed upon.

Mr. Wright moved for an injunction to re

strain the defendant from so doing, and sup

ported his application by an affidavit of these
circumstances.
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The Lord Chancellor at first refused to grant

an injunction, thinking that the plaintiff had a

sufficient remedy for the injury he had sus

tained by an action at law; but consented to

hear the case further on notice being given on

the other side. Donneghan v. Dove. L. C.
Feb. 26. -

vice-CHANCELLOR's Court.

CANAL.- RAILROAD.

This was a bill filed by the plaintiff for the

purpose of restraining the defendants from

making application to parliament for a bill to

convert the Manchester, Bolton, and Bury

canal into a rail-road. A similar bill had been

filed, in which a Mr. Cunliffe, the law clerk of

the company, was plaintiff, and an injunction

against the defendants had then been granted.

The company had since, to avoid legal proceed

ings, bought the shares that had belonged to

that gentleman; but the plaintiff, being also a

shareholder, had, while the subject was before

parliament, filed his bill in order to prevent the

proposed conversion, to which the defendants

had demurred. -

The Vice-Chancellor said it was not necessary to

advert to what had taken place before him when

the injunction was granted, because, supposing

that he had since completely changed his opi

nion, it would not in the slightest degree affect

the present question. The question now was,

whether, upon the plaintiff's own showing,

there ought to be any relief administered 2 The

bill, after the usual preliminary matter in such

cases, prayed that dº defendants might be re

strained from employing the funds of the com

pany, in any way, towards effecting the proposed

conversion. It was obvious that the Court was

bound to restrain the parties from applying the

funds of the company to purposes essentially

opposed to the original provisions of the act of

parliament. —His Honouf was, therefore, of

opinion, that the demurrer should be over

ruled. Maudsley v. Manchester Canal Com

pany. W. C. Feb. 23. 1831.

ROLLS COURT.

JUDGMENT.

In this case the defendant was entitled, under

a will, to an annuity, to her separate use for her

life, charged upon real estate. Having become

thus entitled, she, along with her husband, for a

valuable consideration conveyed and assigned

her interest to the plaintiff. At this time, the

gift being to her separate use, she was entitled

in equity to the whole beneficial interest, and

had power by the rules of the Court to dis

pose of it. The husband, taking the legal inter

est in her right, was entitled to it for the joint

lives of her and himself. He died, and the

legal interest accrued to her; and she insisted

that the assignment of the equitable interest

which she had assigned to the plaintiff, ceased,

at her busband's death, to operate in his favour.

The Master of the Rolls was of opinion, how

ever, that, this contract having been for a valu

able consideration, she could not be relieved from

the assignment of the equitable interest, which

was made at a time when she had power to dis

pose of it.—The plaintiff is therefore entitled to
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the relief he seeks. Mayor v. Landsley. M. R.

Feb. 24.

court of KING's BENch.

STATUTE OF LIMITATIONS.

Assumpsit for goods sold and delivered. Plea,

the general issue and statute of limitations. Re

plication, that the defendant was, at the time the

credit expired, beyond seas.

The defendant, Mr. Thomas Turton, was a

barrister, and had long practised in the East

Indies. The plaintiffs, Messrs. Rundell and

Bridge, were silversmiths. Their demand upon

him was for plate furnished at different times

before he went to India, during the years

1819, 1820, and 1821. It was sold at twelve

months’ credit, and the defendant was to renmit

the money from India. Letters were written to

him demanding payment, and no answer was re

turned. In September, 1829, he returned to

England; and in April following, the plaintiffs'

clerk waited on him with a copy of their bill,

amounting to 95l. 6s. 8d., with interest at five

percent. from theexpiration ofthe twelvemonths’

credit. The bill not being paid, the present

action was brought. It was proved that the de

fendant went to India on the 4th ofAugust, 1822,

and returned to England in September, 1829.

Sir James Scarlett submitted, upon this evi

dence, that the plaintiffs must be nonsuited. The

last item in the bill was dated the 2d of August,

1821. The twelve months’ credit, therefore, ex

pired on the 2d of August, 1822. This fact dis

proved the allegation in the replication, that the

defendant was beyond seas at the time the credit

expired, for it appeared he did not leave Eng

land till the 4th of August, 1822.

Mr. Gurney, for the plaintiffs, admitted the

objection was good. Plaintiffs nonsuited. —

Bridge and another v. Turton. Sit. after H. T.

1831. K. B.

PROMISSORY NOTE, BILL OF Exchange— NoT

NEGOTIABLE. -

Assumpsit to recover 1021, 16s. 1d. due upon

a promissory note and a bill of exchange.

The note and bill had been given to Messrs.

Key, Brothers, and Son, by Messrs. T. and J. All

man, in the years 1823 and 1824. The note

was for 971. 2s. 7d. at thirty months after date,

and the bill for 50l. at twenty-four months.

Messrs. Key and Co. endorsed them over to Mr.

Webber, one of their creditors. Their affairs

becoming embarrassed, they applied to their cre

ditors for time, and an arrangement was made

for payment of their debts by instalments at five

ji. in the pound. Mr. Webber made no

objection to receiving his debt by instalments,

but he refused to execute the deed which the

other creditors had, and the note and bill of

Messrs. Allman remained in his hands. Messrs.

Allman also made an arrangement with their cre

ditors to pay instalments at the rate of 2s. 6d. in

the pound They paid three instalments upon

the note and bill in the hands of Mr. Webber.

On the 3d of January, 1828, there remained a

balance due upon those two instruments of

1021. 16s. 1d, which sum was made up by Mr.

Tilleard, an attorney, a friend and relation to

Messrs. Allman. The object of that payment

was stated at the time to be to release Messrs.
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Allman from their liability to Mr. Webber, Mr. in between 4000l. and 5000l. He at that time

Tilleard claiming at the time a right to recover

the amount from Messrs. Key's estate.

then endorsed it to the present plaintiff. The

present action was therefore brought to recover
the 102l. 16s. 1d. which he had advanced.

Gurney and Kelly, for the defendants, sub

mitted, that the plaintiff Graves had no locus

standi. He sued upon a note of hand and bill of

exchange, which the declaration alleged had

been endorsed to him according to the custom

of merchants; but how could any instrument of

this description be endorsed to him, or to any

other person, after it had been satisfied? The

whole of the money having been paid upon

these two instruments, neither Mr.Tilleard, who

paid the money, nor Mr. Graves, to whom he

subsequently endorsed the note and bill, could

have a right of action upon them against any of

the parties. , Having been paid, they were no

longer negotiable instruments, and could not be

transferred from hand to hand according to the

custom of merchants.

Sir James Scarlett and D. Pollock contended,

for the plaintiff, that thepayment by Mr. Tilleard

was distinguishable from that of an ordinary

payment in discharge of a note or bill. Here,

the payment had not been made in extinguish

ment of the instruments, it had not been made on

account of Messrs. Allman, or with their money;

but expressly with a view to stand in the shoes

of Mr. Webber, and to have a right of recover

ing against Messrs. Key or their estate. This

was the avowed object, and it had been ex

pressly stated and understood by Mr. Key at the

time. The instruments were, therefore, still

alive, and Mr. Tilleard had consequently a right

to endorse them to whom he pleased.

Lord Tenterden C. J. said he was clearly of

opinion that the negotiable character of the in

struments was destroyed by the course which

had been adopted, and that consequently, the

plaintiff could not recover. Plaintiff nonsuited.

— Graves v. Key and another. Sit. after H. T.

1831. K. B.

BANKRUPT. - ASSIGNEES.- LIEN.- REGISTRY.

In an action by the assignees of George Pound,

a bankrupt, to recover a sum of 114.7s.6d., the

following circumstance appeared:—Pound, who

was formerly a builder residing in the neigh
bourhood of the New North iºd, had had

dealings with the defendant, a builder in Drury

Lane, prior to the year 1827. In that year,

having agreed to enter into a speculation in somc

houses, they purchased at the Auction Mart

several leasehold and copyhold houses for 1000l.

The money was advanced by the defendant.

Pound was to pay him a moiety, and they were

to be equally interested in the property, holding

it as tenants in common. A conveyance having

been made in their joint names, the deeds were

deposited in the hands of the attorney, to be

holden by him until Pound should have paid

his moiety of the purchase money. Pound had

been employed in building the Brunswick The

atre, and had invested the greater part of his

capital in that work. At the time the theatre

fell down, the proprietors were indebted to him

He .

owed the defendant 1200I. or 1300l., including

his moiety of the purchase money for the houses;

and having no means of satisfying his debt, he

made an assignment of his interest in the houses

to the defendant in consideration of 550l. The

assignment was dated March 31st, 1828. On

January 8th, 1829, a commission of bankrupt

was taken out against him. The defendant had,

since the assignment, received the rents of the

houses, amounting to 228l. 15s.; a moiety of

which sum, viz. 1141.7s.6d.,theplaintiffs, theassig

nees, now sought to recover, 1st, on the ground

that the assignment was a fraudulent preference

to the defendant, in contemplation of the bank

ruptcy; 2dly, that the transaction was usurious,

the consideration being the satisfaction pro tanto

of a bill of exchange for 600l., which the de

fendant had discounted for the bankrupt at more

than the legal rate of interest; 3dly, that the

assignment had not been registered in Middlesex,

pursuant to the statute of 7 Ann. c. 20. s. 1.

Sir James Scarlett, for the defendant, sub

mitted, that as the title deeds and conveyance

to the bankrupt and the defendant had been

lodged in the hands of the attorney, to be

held by him, on behalf of the defendant, until

the bankrupt’s moiety of the money should

be paid, the defendant had, independently of

the assignment to him, an equitable lien on the

bankrupt's moiety, and was entitled to retain it

until the moiety of the purchase money which

he had advanced on the bankrupt’s account

should be paid. If the plaintiffs, the assignees,

had wished to remove the equitable lien, they

should have paid or tendered the moiety of the

purchase money.

Lord Tenterden C.J. concurred in this view

of the case, and directed a nonsuit; giving leave

to Mr. Campbell to move upon the point as to

the registration. Plaintiffs nonsuited.—Sump

º others v. Cooper. Sit. after H.T. 1831.

EjecTMENT.

Holt moved for judgment against the casual

ejector. The only difficulty in serving the de

claration was on those premises, of which the

Manchester Railway Company was in possession.

The service there was on their book-keeper, on

a part of the premises which he occupied, and

where he slept.

Parke J. That will do. Rule absolute. —

Doe v. Roe. H. T. 1831. K. B.

BAII, IN ERROR.

Lee applied for further time to put in bail in

error, on the ground that the original bail had

been alarmed by the defendant in error, and

therefore would not become bail.

Parke J. refused to allow further time, unless

some error on the record was shown, and the

amount of the judgment deposited in the hands

of the Master.— Anonymous. H.T. 1831. K.B.

COURT OF COMMON PLEAS.

cHAMPERTY.”

In an action of covenant on a deed, by which

the defendant contracted, in consideration of

the plaintiff undertaking to use his best exertions
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and influence to procure evidence, whereby the

defendant would be enabled to recover a large

sum of money, that he would pay to the plaintiff

one eighth share of the sum so recovered. It

appeared that the plaintiff fulfilled his part of

the contract, and the defendant recovered

14,000l. Defendant refused to pay the stipulated

share to the plaintiff, and the present action was

brought. The defendant demurred, on the

ground that the contract was void for champerty.

After argument

Tindal C.J. pronounced the judgment of the

court. His Lordship reviewed the law of main

tenance and champerty, as laid down in the

books; and then expressed his opinion that the

contract in the present case clearly amounted to

the offence ofjº. It was a contract for

the purchase of an interest in a lawsuit; for

although the plaintiff had not stipulated to pay

money for such interest, he had done that which

was still more calculated to prevent the admi

mistration of justice, namely, stipulated to pro

cure evidence toº: that claim, in the issue

of which he was to have in return, for the pro

curing of such evidence, an interest to the

amount of one eighth of the sum recovered. The

contract was manifestly illegal, and therefore

altogether void. Judgment for the defendant.

Stanley v. Jones. H. T. 1831. C. T.

EXCHEQUER OF PLEAS.

JUSTICATION OF BAIL.

In Hilary Term last, the following rule was

made in this Court, which we insert verba

tim, as some misapprehension has occurred re

garding it. It will be observed that it applies

only to justification of bail in term time.

“Whereas by a rule of this honourable Court,

made in Michaelmas Term last past, it was

ordered, That thereafter all special bail should

be justified before a Baron at chambers as well

in term as in vacation. And whereas it is expe

dient to repeal so much of the said rule as re

lates to the justification of bail in term time,

“It is therefore ordered, That from and after

the present term, the justification of bail in term

time shall (unless by consent) take place as

heretofore in open Court, and that the justifica

tion of bail before a Baron at chambers shall be

confined to cases of consent and to justification

in vacation.”

ERRATUM.–In the case of Simpson v. Jones,

p. 285, for “until she should attain the age of

twenty-one, or marry under that age,” read “to

be assigned to her on attaining the age of twenty

one, or marrying under that age.”

MINOR CORRESPONDENCE.

QUERIES.

1. A party is arrested, and justifies bail, by the

name of A. B. C. He afterwards pleads infancy

in the name of A. D.C., sued by the name A.B.C.

Quaere.—Can this plea be set aside? or what

remedy has the plaintiff to correct the irregu

ſº -

2. A. and B. are English subjects. They go
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to the United States, and are married at New

| York. In consequence of quarrels, they are

there divorced. Is B. entitled to dower of her

husband’s estates in England?

5. C. and D. are married in England, and are

divorced in Scotland. Are they, by that divorce,

at liberty to marry again? or would either

party, in case of a second marriage, be liable to

an indictment for bigamy? I must observe that

C. is an Englishman, D, a Scotchwoman.

4. What is the law with respect to pawned

goods being destroyed by fire? whether the

pawnee is liable to the pawner for the difference

between the value of the pawn and the amount

of the sum lent thereon and the interest, or

should the pawner insure the articles against

such an occurrence?

ANSWERS TO QUERIES.

A similar case to the “Query” in this week’s

Number (page 256.) of the Legal Observer was

decided in the King’s Bench last term; where it

was holden that A., who rented a house as a

granary in parish B., but always resided with his

family in parish C., was not liable to the paro

chial rates for parish B.; and it was observed, that

rates were|. by occupiers, but A. did not

occupy, although he held. C. P. F.

*...* Our correspondent should favour us with

the name of the case; and if reported, refer to

the authority.

•

In answer to the query in No. 18, page 288. I

submit that there cannot, technically speaking,

be two sets of bail in the same cause for the

same defendant. The defendant is said to be

“delivered to bail, on a cepi corpus, to A. B.

and C. D.;”he cannot, therefore,be delivered like

wise to E. F. and G. H. Putting in bail being

the act of the Court itself (1 Tidd, ch. 12.), the

Court cannot be imagined to have committed

such an error. One of the bail pieces must, there

fore,be a nullity; and which of them it is, depends,

I think, on the question which was first filed?

F. G.

In answer to the query of I.N. p.288, as to whe

theran attachment would lie against the sheriff,or

an assignment of bail bond taken, for the reasons

mentioned by him in page 288. in your last Num

ber, I beg to say that, in my opinion, the plain

tiff’s attorney could not attach the sheriff, or take

an assignment of the bond, until he had entered

an exception to each set of bail put in for the

defendant, and have regularly given notice of

such exception to the defendant’s attorneys; for

the very ground of the application for an attach

ment against a sheriff, or an action upon the

bond, would be, that there had been no bail

above put in, or that it had been put in, but not

perfected; and how could this be said when there

were two sets? and by the plaintiff’s attorney

excepting to one set only, he would clearly admit

the sufficiency of the other, and consequently

that set would be perfect until an exception

should be entered thereto; and if he allow the

time to elapse, viz. twenty days, before he enter
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such exception, they would be considered as

justified, and an exception entered afterwards
would be of no effect. -

New Inn, March 7. 1851.

MISCELLANEA.

LAW AND POPULAR FEELING.

The law, in all vicissitudes of government,

fluctuations of passions, or flights of enthusiasm,

will preserve a steady undeviating course; it

will not bend to the uncertain wishes, imagina

tions, and wanton tempers of men. To use the

words of a great and worthy man, I mean Al

gernon Sidney, who, from his earliest infancy,

sought a tranquil retirement under the shadow

of the tree of liberty, with his tongue, his pen,

and his sword; “The law,” says he, “no pas

sion can disturb: it is void of desire and fear,

lust and anger; it is mens sine affectu, written

reason; retaining some measure of the divine

perfection. It does not enjoin that which pleases

a weak, frail man, but, without any regard to

persons, commands that which is good, and pu

mishes evil in all, whether rich or poor, high or

low. It is deaf, inexorable, inflexible. Yes: on

the one hand, it is inexorable to the cries and

lamentations of the prisoners; on the other, it

is deaf, deaf as an adder, to the clamours of the

populace.”— From a speech by President John

Adams. -

STATE OF THE LAW IN SARDINIA.

In the provinces, justice is distributed by the

prefects, whose functions seem to correspond in

many respects with those of the Scottish sheriffs.

When any particular case occurs, in which the

King considers it expedient to appoint a Judge of

the supreme Court in the capital, on purpose to

try the cause on the spot, wherever this extra

ordinary justiciary passes, the provincial Courts

of justice are silent, and superseded by his pre

sence. There are no periodical circuits of the

justices.
* * * #

The Judges receive a small stipend from the

King, upon which they cannot subsist. They

are allowed also a certain sum for each award

that they deliver, which has the effect of making

them greedy of jurisdiction, and interested in

promoting revisions. The administration ofjus

tice is in consequence precarious, and gifts to

the Judges are of powerful advocacy.

Galt's Voyages and Travels.

LEGAL BENEFITS OF DISCOURSE.

He used constantly the commons in the hall

at noons and nights, and fell into the way of

putting cases (as they call it), which much im

proved him; and he was very good at it, being

of a ready apprehension, a nice, distinguished,

and prompt speaker. He used to say, that no

one could be a good lawyer that was not a put

case. Reading goes off with some cloud, but

discourse makes all notions limpid and just; for

Miscellanea,

in speaking, a man is his own auditor (if he had

no others at hand), to correct himself. Besides,

there are diversities of opinions and contentions

in reasoning which excite thoughts that other

wise would never have risen. And mistakes al

most incredible to the mistaker being observed,

cause a recurrence for surety to the authorities,

where an inspection convinceth, and withal cor

rects the faulty assurance some will have in a

mere memory. . . . . . . He was most sensible

of the benefits of discourse, which I mentioned

before; for I have observed him often saying that,

after his day's reading (as in London if he had the

opportunity), at his might’s congress with hisfriends

either at commons or over a chop, whatever the

subject was,he made it the subject ofhis discourse

in the company; “ for,” said he, “I read many

things which I am sensible I forget, but I found

withal this—if I had once talked over what I had

read, I never forgot that.” This agrees with a

direction to a student said to have come from the

Earl ofNottingham, “that he should study all the

morning, and talk all the afternoon;” because a

ready speech (if it be not nature's gift) is ac

quirable only by practice, and is very necessary

for a bar practiser. I remember that after the

fire in the Temple * it was considered whether

the old cloister walks should be rebuilt or rather

improvedinto chambers; which latter had been for

the benefit of the Middle Temple. But in regard

it could not be done without the consent of the

Inner House, the Masters of the Middle House

waited upon Mr. Attorney Finch, to desire the

concurrence of his society, upon a proposition

of some benefit to be thrown in on that side.

But Mr. Attorney would by no means give way

to it, and reproved the Middle Templars very

wittily and eloquently upon the subject of

students walking in evenings there, and putting

cases; “which,” he said, “was done in his

time, as mean and low as the buildings were then,

however it comes,” said he, “that such a bene

fit to students is now made so little account of.”

And thereupon the cloisters, by the order and

disposition of Sir Christopher Wren, were built

as they now stand. And agreeable to this, Ser

jeantM. the best old book-lawyer in his

time, used to say that the law was “ars babla

tiva,” which humoursomely enough declares the

advantage that discoursing brings to the students

of the law. And certainly, above all things, the

act of prompt speaking is to be cultivated, as

far as may be, according to the aptest rules of

oratory, because it wonderfully sets off a bar

practiser. And many by that very talent, uncul

tivated, and owing to pure nature, have suc

ceeded beyond others much more learned. . . . . . .

He was also an attendant (as well as an exer

ciser) at the ordinary moots in the Middle Tem

ple and at New Inn; whereof the former is the

superior, and governs the exercises; and took

notes. In those days the moots were very care

fully performed.—North's Life of Lord Guilford,

ed. 1826, vol. i. p. 19. 32. -

* The brick buildings in the Temple are said

to have put a stop to the fire of London in that

quarter, though many of them were consumed,

and the conflagration reached the church.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

NEW BANKRUPTCY COURT.

‘Til E NEW BILI. As AMENDED IN COMMITTEE.

We now hasten to redeem our pledge

on the subject of the new bill for altering

the administration of the law relating to

bankruptcy. We have, from time to time *,

in our late Numbers, given our earnest

consideration to the important measures

for the reform of our law, introduced by

the present Lord Chancellor. Agreeing

most cordially in the principles on which

they are founded, and in most of the great

alterations they are intended to effect, and

wishing sincerely that they may soon pass

into laws, we think we shall be able best to

serve the cause of law reform, by rigidly

examining the bills while they are in

progress through parliament, and freely

pointing out their errors and omissions.

This we intend to do, not only in the

present instance, but in all others, we trust,

not captiously, but with the prudence and

caution of practical men. We shall be

most happy to facilitate all measures in

tended to remedy the abuses in our pre

sent system. We have proposed, and we

shall continue to propose, such measures,

as are in our opinion calculated to effect

this desired end; but we shall most care

fully examine all plans, and proposals of

this nature, endeavouring, if possible, to

avoid both a heedless or inconsiderate

craving for innovation, and a bigoted or

prejudiced love of existing institutions.

We have thus ventured a short exposi

tion of our general principles; and we

shall now proceed to the consideration of

the measure which has suggested them.

We had perused the original bill with

great attention; and as we understood the

Lord Chancellor was not entirely satisfied

with it as it stood, we had the less hesita

* See ante, pp. 225, 254. 257.275. 284.
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tion in pointing out its defects. We had

just completed our observations, having pro

ceeded through the bill section by section,

when a copy of a new bill, wet from the

press, “ as amended in committee," was

put into our hands. We then learned that

it had been read a second time, and that

the Lords had gone into committee on it

pro formá, for the purpose of enabling the

Lord Chancellor to introduce his alter

ations; for we were quite correct in our

informationt, that the Lord Chancellor was

not satisfied with it as originally drawn.

We now therefore proceed to mention

the alterations made in the bill, having had

the advantage of hearing the eloquent

commentary on some of them, delivered

by the Lord Chancellor on Monday, last.

The alterations are of some importance;

and we hope we shall be able, in the space

which we can afford, to make them intelli

gible to our readers, if they will take into

their hands the original bill f; and we

have the gratification of finding that the

clauses which we had marked for alter

ation, are those which have been remo

delled. Many of the sections have been

transposed; we shall, however, only give

the new provisions.

By the original bill, a barrister of ten

years' standing might be made the chief

judge in bankruptcy; and three other

persons, being serjeants at law, or barristers

of not less than ten years' standing, might

be appointed the senior judges of the

court. Thus, as it stood, it would have

been impossible to appoint a serjeant to

the office of chiefjudge, although he might

be the most proper person for the situation.

By the present bill a serjeant may be ap

pointed.

+ See ante, p. 291.

it See a copy of it in the Monthly Record for

February, p. 68.

* , C c
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The appointment of the officers of the

new court, “registrar, two deputy registrars

and seven chief clerks," is given to the

King, and not to the Lord Chancellor.

Perhaps, it is meant these subordinate

officers should be appointed by the judges

of the new court, inasmuch as it would

seem more advantageous that the capa

bilities of the officers should be known to

the judges.

The only important new clauses are as

follow :-

Provision is made for all the six junior

Judges having separate courts.

“And be it enacted, that the six Junior Judges

may be formed into subdivision courts, for hear

ing and determining the matters and things, and

for making the examinations herein set forth;

and that the said courts may be composed of

such number of judges, and shall sit at such

times, as may be directed by the rules to be

made for regulating the practice of the said

court, and shall sit in public or in private, as they

shall see fit, unless when it is otherwise specified

in the said rules or in this act.”

Power is vested in the new court to

direct an issue. -

“And be it enacted, that the like powers as

are by law vested in any of his majesty's

courts of record, for issuing process to compel

the attendance of jurors at the trial of issues by

jury, and to compel the attendance of witnesses,

shall be and they are hereby vested in the said

court of bankruptcy, so far as the same may be

necessary for the trial of any issue authorised

or directed by this act.”

Provision is made for the appointment of

official assignees for the country; and the

following additional clauses, as to all the

official assignees, are inserted.

“And be it enacted, that it shall be lawful for

the Lord Chancellor, Lord Keeper or Lords

Commissioners as aforesaid, from time to time

as any vacancy may occur in the said before

mentioned number of London official assignees,

to choose another of such merchants, brokers,

or accountants as aforesaid, to fill any vacancy

so occurring, and also from time to time to

choose other fit and proper persons, as occasion

may require, to act as country official assignees.

“And be it enacted, that all the real and per

sonal estate, whether in the United Kingdom of

Great Britain and Ireland, or any of the do

minions, plantations, or colonies belonging to

his majesty, (except copyhold or customary he

reditaments, and except such hereditaments as

are mentioned in the provision hereinafter con

tained relative to estates tail,) of any trader who

shall be adjudged a bankrupt, of or to which he

shall be seised, possessed, or entitled at law or

in equity, in possession, remainder, reversion, or

otherwise, at the time of his becoming a bank

rupt, or at any time afterwards, and before he

shall have obtained his certificate, shall, upon

such adjudication, and by force and virtue there

of, be vested in the official assignee to be named

New Bankruptcy Court.

in such adjudication, as fully and effectually as

if such real and personal estate had been con.

veyed and assigned respectively to such official

assignee by virtue of the provisions contained in

the said recited act; and immediately upon any

co-assignee or new assignee of such bankrupt’s

real and personal estate being chosen and ap

pointed, all the real and personal estate above

mentioned shall, from time to time and as often

as such co-assignee or new assignee shall be

chosen or appointed, vest in such co-assignee or

new assignee, jointly with the existing assignee,

or solely, as the case may require, in like man

ner in all respects as if such real and personal

estate had been respectively conveyed and as

signed to them or him by virtue of the provisions

contained in the said recited act; and upon the

removal of any assignee all his right, title, and

interest which he shall then have in any of the

said bankrupt’s real or personal estate, by virtue

of this act, shall forthwith cease and determine:

provided always, that in case of the reversal of

any such adjudication it shall be lawful for the

court directing such reversal, to order that all

and every the real and personal estate and ef

fects of the said bankrupt, which by virtue hereof

shall have vested in an assignee or assignees, or

so much thereof as such assignee or assignees

shall be then seised or possessed of or entitled

to, shall immediately re-vest in the said bank

rupt, and the same shall thereupon, by force and

virtue of the said order and of this act, re-vest in

the said bankrupt, as fully and effectually, to all

intents and purposes whatsoever, as though such

adjudication had never been made. -

“And be it enacted, that the assignees aforesaid

may, by deed indented and enrolled in one of

his majesty's courts at Westminster, or in the

said court of bankruptcy, make sale of and abso

lutely convey, for the benefit of the creditors,

any lands, tenements, and hereditaments in

England, Wales, or Ireland, whereof the bank

rupt is or at any time before obtaining his certi

ficate shall become seised of any estate tail, in

possession, reversion, or remainder, and whereof

no reversion or remainder is in the crown, [or] the

gift or provision of the crown; and every such

deed º be good against the said bankrupt

and the issue of his body, and against all persons

whom the said bankrupt by fine, common reco

very, or any other means, might cut off or debar

from any remainder, reversion, or other interest

in or out of any of the said lands, tenements

and hereditaments.”

The three following clauses are also new.

The last supplies the great omission in the

bill—that no provision was inserted as to

existing business.

“And be it enacted, that in all cases of appeal

under or by virtue of this act to the Lord Chan

cellor, Lord Keeper or Lords Commissioners

aforesaid, such appeal shall be on a special case,

to be approved and certified by the Court or

Judge from whose decision such appeal shall be

made, and in no other mode whatsoever, except

the said Lord Chancellor, Lord Keeper, or Lords

Commissioners aforesaid, shall in any case other

wise direct.
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“And be it enacted, that the said court of

review and subdivision courts shall in all matters

hereby referred to their respective jurisdictions,

have the power of taking the whole or any part

of the evidence in any case referred to them

either vivá voce on oath sworn before one of the

said ten Judges or one of the officers of the said

court, by virtue of the provision herein-after

contained, or upon affidavits to be sworn before

a Master Ordinary or Extraordinary in Chan

cery, as the said courts respectively may in any

case direct, or as the said Lord Chancellor, Lord

Keeper, or Lords Commissioners aforesaid, may

from time to time by any general rule prescribe.

“And be it enacted, that it shall be lawful for

the said Lord Chancellor, Lord Keeper or Lords

Commissioners aforesaid, by fiat under his or their

hand or hands, to appoint one or more of the

Judges or Commissioners to be appointed by

virtue of this act to act under any commission

of bankrupt already issued, with all such powers
as are vested in the commissioners named in such

commission; and after such fiat shall have been

granted as aforesaid, all proceedings under every

commission for which such fiat shall be granted

shall thenceforth be taken and conducted in all

respects subject to and conformably with the

provisions of this act, and before such Judge or

Commissioner only; anything contained in any

act or acts of parliament to the contrary not

withstanding.”

The new bill concludes with three fresh

clauses of some importance.

“And be it enacted, that this act shall be con

strued beneficially for creditors; and that nothing

herein contained shall alter the present practice

in bankruptcy, except where any such alteration

is expressly declared or necessarily consequent;

and that it shall extend to aliens, denizens, and

women, both to make them subject thereto and

to entitle them to all the benefits given thereby;

and all powers given to or duties directed to be

performed by assignees may be exercised and

shall be performed by one assignee, where only

one shall have been chosen; and that wherever

this statute hath used words importing the sin

gular number or the masculine gender only, yet

it shall be understood to include several matters

as well as one matter, and several persons as well

as one person, and females as well as males, and

bodies corporate as well as individuals, unless it

be otherwise specially provided, or there be

something in the subject or context repugnant

to such construction; and that this act shall

not extend either to Scotland or Ireland, except

where the same are expressly mentioned or re

ferred to.

“And be it enacted, that from and after the

passing of this act no commission of bankrupt

shall be superseded, nor any fiat annulled, nor

any adjudication reversed, by reason only that

the commission, fiat, or adjudication has been

concerted by and between the petitioning cre

ditor, his solicitor, or agent, or any of them, save

and except where any petition to supersede a

commission for any such cause shall have been

already presented and shall be now pending.

“And be it enacted, that if any assignee of any

bankrupt's estate shall agree to refer any matter
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in dispute with any party to arbitration in such

manner as by law they are empowered to do,

such agreement of reference may be made a rule

of the court of bankruptcy by this act consti

tuted, and thereupon all such rights and reme

dies, duties and liabilities, shall accrue from such

reference so made a rule of the said court, in

respect of arbitration and award, and non-per

formance of such award, and otherwise howso

ever, as by law at present accrue upon any

submission of reference made a rule of any of

his majesty's other courts of record.”

On Monday the Lord Chancellor de

clared, as we had understood, that com

pensation to the commissioners was not a

necessary part of his plan; but said, that

he thought it was unfair and unjust not to

give it to them. This is, and has always

been, our own opinion, and we hope that

the moderate compensation provided by

the present bill will be granted to them by

the legislature. -

We presume that the bill now stands in

the form in which it will pass. We cannot

refrain, however, from again mentioning our

only objection to it — the appeal to the

Lord Chancellor. Lord Wynford, in the

late debate, also pointed this out, and sug

gested an appeal to the Judges of two com

mon law courts.

It is well known that the jurisdiction of

the Lord Chancellor in bankruptcy is com.

paratively of modern origin. It was not

until the commencement of the reign of

Queen Anne that he had any great au

thority, and he did not exercise his present

important powers until the time of Lord

Hardwicke. This authority is, in fact,

founded in a great measure on usurpa

tion. This has been fully proved by Mr.

Cooper. Lord Eldon could never satis

factorily explain the nature of the Chan

cellor's power. The argument of the anti

quity of the jurisdiction, therefore, cannot

be employed, whatever may be its weight.

We have stated our reasons for urging

the entire separation of the jurisdiction in

bankruptcies from the great seal in a for

mer number. We shall now quote the

opinions of several great statesmen and law

yers which coincide with our own; and if the

question could thus be decided, no further

difficulty could remain.

Sir Samuel Romilly in the second debate

on the Vice Chancellor's bill, (11th February

1813) said, that if he were called on to

suggest a remedy for the evil complained

of (the arrear in the court of chancery,)

he should say, that what appeared to him

the least objectionable mode, would be to

separate the bankrupt business from that

of the chancery; and that he would not

allow that the decision of the Chancellor in

- C c 2
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matters relating to bankruptcy was abso

lutely necessary. Men could easily be

found who were competent to this part of

the duty; and in the same debate, Mr.

Courtenay, the present clerk in parliament,

expressed a similar opinion.

But the great body ofevidence in favour

of the separation of this jurisdiction from

the great seal, is to be found appended to

the report of the chancery commissioners.

It here appears that the present Vice

Chancellor was decidedly in favour of a

new court, to which all the bankrupt busi

mess should be confined. The late Chief

Baron, Sir William Alexander, thought

also, that there should be a separate court,

and that there should be no appeal from it.

Messrs. Cooke and Bickersteth gave similar

opinions.

It is proper, however, to observe, that

Mr. Bell, Mr. Montagu, and Mr. Roupell,

were of opinion that there should be an

ultimate appeal to the Chancellor. -

We still hope that this part of the mea

sure will receive reconsideration.

WESTMINSTER HALL AND LORD

CHANCELLOR BROUGHAM.

LETTERS of A HEIDELBURG STUDENT ON THE

JURIDICAL INSTITUTIONS OF GREAT BRITAIN.

LETTER I.

MY DEAREST FRIEND,

I arrived in the Thames last week and

should have written sooner to you, but

that I have since that time been constantly

engaged in seeing the most striking won

ders of the great city in which I have now

the good fortune to reside. According to

my promise, I propose to give you from

time to time some account of the Juridical

Institutions of this country andofthelearned

men who now preside over them. We have

often attempted together to gain some pre

cise intelligence on these subjects; but

although there is no want of information on

the earlier history of the English laws, thanks

to German* industry, you will remember

that our information as to the present

state of her institutions remained extremely

scanty and deficient. I now hope to be

* The most learned work on the Anglo Saxon

laws is written by a Göttingen student. It is

entitled, “Versuch einer Darstellung der Ges

chichte des Angelsächsischen Rechts, Won George

Phillips, Beider Rechte Doctor. Göttingen,

1825.” Nor is this the only work to which we

are indebted from the same author and other

Germans on the subject of our laws. Transla

lor.
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able, my dearest Charles, to supply you

with abundant information on the subject.

Thanks to my letters I have already made

the acquaintance of several English advo

cates and other eminent persons connected

with the law, and I am promised by them

not only ample instruction on this import

ant subject, but a personal introduction to

most of the great men who now preside

over the courts and all other persons from

whom I can obtain the proper information.

Your heart will rejoice when I tell you

that I have met the kindest reception from

those gentlemen to whom I carried intro

ductions; and they all declare the utmost

willingness to serve me and to enable me

me to prosecute my enquiries with vigour.

You shall be my judge whether I am suc

cessful in them, for I shall detail them all

to you. Instead of filling my letters with

useless or insignificant descriptions, I shall

devote them to this interesting subject; and

I have the satisfaction of knowing that

this will be as agreeable to you to read, as

it will be delightful for me to write.

I will forthwith tell you then, my dearest

friend, my first day's adventures in the

courts of law in London. Accompanied

by a friend who undertook to be my guide,

I soon approached the great Hall of Justice

which is called Westminster Hall. It is

admirably situated for the purpose: being

close to both Houses of Parliament, and

the venerable Abbey of the same name.

I entered Westminster Hall with a certain

feeling of awe which was greatly heightened

as I contemplated its majestic propor

tions. When the courts are sitting the

scene which it presents is extremely lively

and interesting. It is crowded with per

sons whose hasty steps and anxious faces

show at once that they are not there as mere

spectators. In another part of the Hall

you will see some leading advocate slowly

pacing its whole length, his client following

his steps and detailing the merits and the

demerits of his cause. A little furtheronmay

be observed a group of persons disputing

some matter with the greatest earnestness;

on approaching nearer to them you will find

that they are the parties in a cause which

has just been tried and are now fighting the

battle over again. The smiling countenance

and joyful demeanour of those who have

succeeded are here not attempted to be

disguised for the victory is too recent not to

be proclaimed. Distress is also sometimes

painted on the countenance of those you

meet; frequently heightened by the gloom

occasioned by a positive defeat. West

minster Hall, is, indeed a highly interesting

scene, on more accounts than one. I will
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venture to say from what I have seen, that

man appears more as he is within its walls

than in any other place in London. The

stake which is here hazarded is so impor

tant that the chance of losing it arouses

all the feelings. The scene is so agitating.

that they cannot be concealed, and they

frequently burst forth in angry execration

or tumultuous joy.

The courts of equity and of law are all

newly built and are ranged on one side of

the Hall. The other side of the Hall is

occupied by new wooden sheds which great

ly offend the eye and suit the general char

acter of the building extremely ill. I fancied

that these sheds, which are made ofcommon

deal boards, which seem hardly to have

gone through the process of planing, were

the temporary sheds erected for the conve

nience of the workmen who have been re

cently employed in fitting up the courts.

My friend informed me however, that in

them are actually deposited the records of

the court | He must surely be mistaken

in this, however: I cannot believe that these

miserable hovels can contain such impor

tant documents, for it is not credible that

a great nation should be at an immense

expense to erect Courts of Justice and give

every facility for the hearing of causes;

and should provide no place for the pre

servation of their decrees. My friend,

however, assures me, that this is positively

the case.

The first court at the top of the Hall is

the High Court of Chancery; the first in

dignity and importance in the country. It

is perhaps the most convenient of the whole,

but, although light, spacious, and handsome

has too much of the air of a theatre, and

is contrasted very disadvantageously with

the solemnity of the Hall.

And who do you think presides in this

great court, my friend? The change is so

rccent that you may not have heard it; al

though report with eagle-wing, has proba

bly long ago spread it through Europe. It

is the well known Henry Brougham who

here presides. How often have we drank

this name at Prince Karl's" ! How long

and long continued have been the shouts

when the health of this great man, to whom

we looked up as a deliverer from tyranny,

was proposed I remember translating his

great speech against the Holy Alliance and

reading it amidst the most enthusiastic

cheering to the assembled burschen / t

Each brother fervently blessed the eloquent

* A tavern frequented by the Heidelburg

Students. .

+ Students. .

309

statesman, and his name was again shouted

forth with a vehemence sufficient to hurl

down the remaining fragments of the

castle.

This man, then, is now High Chancellor

of England. The office is judicialf as well

as political, and is the most exalted station

in the empire.

When I was told that this was his court,

I own my dear friend, I could not keep my

feelings perfectly composed; and I entered

it with the deepest emotion of reverence.

It was crowded with advocates and attor

neys, and also with spectators. He sat on

a bench slightly elevated from the floor;

fronted by a desk. He is tall and thin; and

his face pale and colourless; his features

taken separately, might be thought un

pleasing; but there is something thoughtful

and commanding in his brow; there is a

lustre and variety of expression in his eye;

that arrest the attention and are strikingly

impressive. All his actions and expressions

prove to the conviction of him who looks

upon him that he is no ordinary man. He

is original in all his ideas; and he enters

into the business of his court with great

energy. He seems fully to be aware that

all eyes are upon him, but at the same time

he is perfectly careless of it. He is familiar

almost to vulgarity in some of his phrases.

The idea in his mind is frequently expressed

in language the most homely; but it always

conveys the exact meaning which he is de

sirous to express, and he seems perfectly'sa

tisfied to prefer sense to sound. He does

not suffer himself simply to listen to the ad

dresses made to him by the advocates. He

frequently interrupts them, sometimes a

little impatiently, but never unkindly. He

has, however, been involved in two or three

little scenes with some of the most eminent -

of the counsel; but he is so used to word

warfare of a more fearful nature that it

must be mere child's play to him. He has

already shownhis contemptfor useless forms

and unmeaning ceremonies. It was the

duty of certain officers to attend him at the

sitting of the court. This was not only an

idle form, but diverted the attention of

these persons from their own duties. The

present Chancellor, greatly to the scandal

of the old ladies of his court, has dispensed

with their attendance entirely. He has

also directed an extensive enquiry as to the

present state of the law with a view to re

forming its defects, and much benefit to the

country is expected from it. He has

hitherto been bold even to rashness in his

f The Germans merely associate political

functions with the name of the Chancellor.
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decisions; he looks stedfastly into the

merits of the cause to be decided, and will

not suffer his judgment to be led away by

authoritative declarations of what the law

is; he enquires into it himself, and if he

thinks that, either that or the facts of the

case will authorise a particular decision, he

will make it; and will fearlessly reverse

the judgment of the court below, although

that judgment may have been pronounced

by a man who has been all his life employed

in the Courts of Equity. There have been

many men exalted to the situation of Chan

cellor from the courts of common law; but

no man so exalted ever showed himself

so unembarrassed and fully at his ease as

Lord Brougham. He now exerts all his

best energies to the duties of his office and

to diminish the arrears which preceding

Judges have left. He has already displayed

great talent and industry in this point, and

generally delivers his judgment soon after

he has heard a cause. He is not therefore

exposed to the painful task of hearing ap

plications from suitors imploring an early

decision of their case. His great occupa

tions in his own court have had an evident

effect on his labours elsewhere. It is said

that he has declared, “he was never more

at leisure.” This however, if he said it, I

consider a mere bon mot, because if so

in fact, I am told it ought not to be. His

time doubtless must be fully occupied. It

is true that many of his former occupations

have ceased; he is no longer the political

journalist; he has probably ceased to edit

scientific brochures, but he must still find

enough and more than enough to employ

him in the multitudinous duties of Lord

Chancellor; and if proof were wanting of

this, it may be found in the few addresses

which he makes on any other than legal sub

jects in the House of Lords.

On leaving the Lord Chancellor's Court,

I proceeded with Mr. B., the gentleman

who had accompanied me, to the other

courts. On entering one of them we met

Mr. the well known advocate, to

whom Mr. B. was known. After the usual

ceremonies of introduction were over, he

asked us both to dine with him that day,

and assured us that we should meet some

eminent persons in the course of the even

ing. We accordingly accepted his invi

tation, and met some other barristers at his

table, and passed a delightful evening; but

imagine my joy and surprize, when soon

after we went up stairs, in came the great

person whom I have just been describing.

Lord Brougham and our host were intimate

at the bar, and his Lordship had waived all

cercmony, and we thus found him among
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us. Nothing I assure you can be more

delightful than his society. He is the most

unassuming as well as intelligent man I ever

knew. He allows every one to have his

share in the conversation, to tell his story,

or add his illustration. He laughs heartily

and unaffectedly at anything which is ludi

crous, whether said by himself or another.

He has an infinite fund of humour and

anecdote, and is most ready to communi

cate them. He has not the slightest shade

of mystery or pretence about him, he

seems to have no ill feeling or jealousy,

and in listening to his conversation, you

cannot believe that you hear the man who,

in the House of Commons, could hardly

speak without bitterness or sarcasm; but

thus he is in private life; lively, amusing,

and kind hearted. After cheering and de

lighting the whole circle (which was com

posed of some other distinguished persons)

for about an hour, he left us full of admi

ration and pleasure. Thus is he in the

habit of keeping up his old friendships, and

is the last man to forget any one he for

merly knew. You will be able to conceive

that I soon afterwards left the party, anxious

not to disturb the feelings which his com

pany had occasioned.

Farewell, my dear friend, you shall soon

hear again from your's most heartily and

sincerely
#: * +

LAW REPORTING.

Reports of Cases argued and determined in

the Vice Chancellor's Court. Vol. II.

Part 4. By N. Simons, Esq. of Lincoln's

Inn, Barrister at Law. Clarkes, 1831.

OUR readers will probably remember the

observations which we had occasion to

make in a recent Number, on the subject

of law reporting.” We are not inclined to

abandon the task that we there prescribed to

ourselves; and we shall from time to time

reiterate the objections, which we thenmade

to the present system, and occasionally il

lustrate our observation by specimens of

the mode in which reports are “got up."

To show that we have not formed a hasty

or inconsiderate opinion of the impropriety

of the modern practice we shall shortly ad

vert to the former customs in this respect,

and if we do not entirely approve of them

we infinitely prefer them to the present

system.

It is well known that at the earliest pe

riod of our legal history, certain persons

* Sce ante p. 217. -

-
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were appointed by the court to report the

decisions. Chief Baron Gilbert, and Mr.

Justice Blackstone both inform us that the

Year Books were thus composed.* Their

number was limited, and they were at first

paid by the king as officers of the court.f

These official reports seem to have been

discontinued about the beginning of the

reign of Henry VIII. although they were

afterwards revived for ashort period. Sub

sequently to these official reports, the pro

fession had not to depend on the spare

time of any gentleman who might choose

to give an account of what was passing in

the courts, but on the notes made by the

judges themselves. Thus Dyer's Reports

consist of the notes made by Sir James

Dyer himself, and were published after his

death by his executors. Keilwey's Reports

were edited by Sergeant Croke, who was

afterwards created ajudge. Coke's Reports,

as is generally known, were the reports of

that most learned and eminent person him

self, and consisted, as he tells us himself, of

“casesadjudged upon mature deliberation,”$

and he was requested to continue them

by the king. Hobart's Reports have the

same authority: they were compiled by

that able judge. The subsequent reports

were all more or less of the same character,

although not of the same authority. They

all were, or purported to be, notes actually

made by judges. They were however so

numerous that in the reign of James II. it

was thought proper to prohibit the publi

cation of law books, without the licence of

the Lord Chancellor, the Lord Chief Jus

tice, and Chief Baron, or one or more of

them. This licence appears, with one or

two exceptions, in all the reports down to

Douglas; when the judges refused to grant

it any longer.|| It became at last indeed

a mere form, and was therefore useless.

The new aera of law reporting was

commenced in 1786, by the reports known

by the name of the Term Reports. From

this time any person who chooses to em

ploy his time in reporting cases, however

inexperienced and unqualified he may be,

may, by the assistance of a bookseller, send

forth his “reports” of the decisions of the

judges. Now this appears to us manifestly

absurd and improper. It tends greatly to

confuse and unsettle the law. There is no

security for the practitioner. In many cases

* Hist. Common Pleas, 46. 1 Com. p. 72.

t 1 Pref. Plowd. Rep. 4.

f Dougl. Pref. 3. 5 Mod. Pref. 6. 1 Blac, Com.

72.

i 5 Co. 350.

| See Dou. Preſ. 3.
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he cannot be certain that the report is cor

rect, and yet he has no power to act con

trary to it. It can only be nullified by the

court itself. These are, among others, our

reasons for objecting to the present system.

We think there should be some persons

especially appointed to hand down the

decisions of the court. Every facility should

be afforded to him and he should devote

his time entirely to this important duty.

At present the reporter, although properly

qualified, may, or may not be in court: he

may or may not have it in his power to pro

cure all the papers in the cause; he may or

may not have the most ample information

on everything connected with it; he may or

may not be favoured with the judge's notes

of hisjudgment; it is left to accident. The

most important case of the Term or Sittings

may thus be imperfectly reported or en

tirely omitted. This state of things should

no longer exist. It is one of those practi

cal grievances that may be easily and

speedily remedied, and we sincerely hope

that it will be attended to.

Mr. Simons' reports are, as every one

knows, in continuation of those edited by

himself and Mr. Stuart. We have always

considered these last as some of the ablest

reports of the present day, and we have no

reason to complain of any falling off in

them since the whole labour has devolved

on Mr. Simons.

Some few of the cases are perhaps more

fully stated than is necessary, as for instance

the Attorney-General v. Mayor, &c. of Car

lisle, p. 37., but they are always well se

lected and accurate. We shall notice

some of the most important decisions in

this Number, none of which, however, are

very striking. Most of the cases are on

points of practice and pleading, which we

shall not now discuss, but shall pass to

those which relate to the principles of

equity. -

The first of these which we shall notice

is the case of Lear v. Leggett, p. 479., in

which a testator bequeathed a certainsum

of stock to trustees upon trust for A. for

life, and after his death in trust for his

children, and declares that the interest of A.

should not be subject to any alienation or

disposition by sale, mortgage, or otherwise,

or by anticipation of the receipts; and if

he should make or attempt to make any

alienation of it, then it was limited to other

persons, – in this case to the children of A.

—A. became a bankrupt, and the question

was whether his interest passed to his assig

nees, or devolved on his children. The

Vice Chancellor held, that it passed to his

assignees, and not to his children, and he
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thus discussed the former cases on the

point.

“This is not a case in which I can hold, on

the words of this proviso, that the limitation over

took effect; and it appears to me that the

cases which have been cited in support of the

children's claim do not warrant the argument in

their favour. -

The words of this will must, as in all cases of

the like nature, be construed with great strict

ness. In Dommet v. Bidford, 6 T. R. 684., the

annuity on which the question arose was given

by reference to the annuity given to the niece.

There the testator gave the said annuity to his

niece, Anne Ireland, and declared that the same

should, from time to time, be paid to herself

only; and that a receipt under her hand, and no

other, should be a sufficient discharge for the

payment thereof; his intent being that the said

annuity, or any part thereof, should not be

alienated for the whole term of her life, or for

any part of the said term; and that if the same

should be so alienated the said annuity should

mmediately cease and determine. The testator

does not say, that if the annuity was alienated

by the act of the party it should cease, therefore

that is not a case in which the benefit was to go

over on an act done by the party. The case of

Cooper v. Wyatt, 5 Madd. 482. is totally differ

ent from the one now before me. The Vice

Chancellor, in giving judgment, calls in aid his

construction of the proviso, the mode in which

the benefit is given to the nephew, and says,

here is no gift to the nephew other than a di

rection that the payment should be made into

his proper hands, but not to his assigns, and for

his own use and benefit, which expressions ma

turally import an intention of personal enjoy

ment by the nephew, and the exclusion of all who

attempt to claim through him; and in this sense

the words “his assigns’ will as well comprehend

the assignees by operation of law as the as

signees by his own act; the judgment therefore

did not rest on the proviso alone, but on the

proviso taken in connection with the limited

words of the gift. [His Honour here read the

part of the will in this case in which the trusts

were declared, and then proceeded.] Now, here

is a gift totally unlike the gifts in Dommet v.

Bidford, and Cooper v. Wyatt. The testator

there directs that the gift shall not be subject to

any alienation, or disposition by sale, mortgage,

or otherwise, in any manner whatsoever. Now

these words alone do not create any forfeiture.

The testator then declares, that in case his son

or daughters should charge, or attempt to charge,

nffect, or encounter, &c. Now all these words

refer to a voluntary act of the party, and point

at a voluntary alienation; and I am of opinion

that no act has been done, in this case, which can

be said to be a voluntary alienation, or an attempt

to alienate; and I must therefore declare that

the assignees are entitled to the life interest of

Alexander Goudge, the son, in the fund in

question.” -

The next case which we shall present

to our readers is Hodson v. Murray, p. 515.
which we shall give more fully. ... a

Law Reporting.

“The bill prayed that a promissory note for

8000l., which had been given by the plaintiff to

Rowland Stephenson, and which the latter, after

it became due, had delivered to the defendant as

a security for a debt to a greater amount, due

from him to the defendant might be delivered up

to be cancelled, and that the defendant might be

restrained from proceeding in the action which

he had commenced against the plaintiff upon

the note. The bill alleged that Stephenson had

agreed to advance the 8000l., to the plaintiff,

to enable him topay for an estate which he had

contracted for; that the contract failed,and con

sequently that nothing was ever advanced upon

the note, and that the note was, from inadvert

ence, left in Stephenson's hands. The defendant

by his answer denied any knowledge of the

transactions between Stephenson and the plain

tiff: he admitted, that when Stephenson pro

duced the note to him, Stephenson’s indorse

ment on it was cancelled; that the reason as

signed by Stephenson for the cancellation was to

prevent the amount being recovered in case the

note should be lost, and that Stephenson after

wards reindorsed it.

Mr. Sugden and Mr. Ching, for the plaintiff,

said, that a person who took a note when it was

over-due held it subject to all the equities that

it was liable to in the hands of the original

holder; that, although he, the plaintiff, might

avail himself of that defence in a court of law,

this Court was not ousted of its jurisdiction.

Mr. Horne, Mr. Burge, and Mr. Swann, for

the defendant, said, that the Court could not

direct that the bill should be delivered up to be

cancelled,as the defendant might sue Stephenson,

if he could not sue the plaintiff for the amount;

that the principle on which the plaintiff sought

relief was originally established in the courts of

law, and was not adopted by them from this

court: that the bill sought to oust the courts of

law of their jurisdiction in a case where they did

complete justice; and that therefore the plaintiff

had no right to apply to this court for its extra

ordinary interference: that the answer did not

show that there was nothing due on the note, as

between the plaintiff and Stephenson, but stated

that the defendant knew nothing of the trans

actions between the plaintiff and Stephenson;

and therefore the plaintiff had not proved, as he

ought to have done, that there was nothing due

from the one to the other: that the plaintiff, by

suffering the note to remain in Stephenson's

hands, had enabled the latter to commit a fraud

upon the defendant, and been guilty of greater

negligence than the defendant had: that the de

fendant, if permitted to go to trial, might be

able to prove facts, from which a judge would

infer that the plaintiff suffered Stephenson to

retain the note for the purpose for which it had

been applied, and would thereby get rid of the

equity arising from the defendant's having taken

it when it was over-due.

The Vice Chancellor said:—This is a very

suspicious case on the part of the defendant.

Although a court of law may not allow.a de

fendant to recover upon this note, it is no reason

that this court should be deprived of its juris

diction. It appears to me to be a question that
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ought to be further enquired into in this court.

-— Motion granted.”

The case of Porter v. Clark, p. 520, is

of some importance to Dissenters.

A chapel and buildings were vested in trustees,

upon the following trusts: to permit and suffer

the said messuage, meeting-house,º; and

premises, to be used as and for a place for the

worship of Almighty God, by the congregation

of protestants dissenting from the church of

England, under the denomination of particular

baptists, holding the doctrine of personal elec

tion, imputation of original sin, effectual calling,

free justification, and final perseverance of the

saints, and by the members and successors of the

same congregation of protestants holding the

same doctrines. Shortly before the filing of the

bill, differences had arisen in the congregation;

some of the members being desirous of appoint

ing Owen Clark to be co-pastor with Porter,

while others were averse to such appointment.

However, on the 13th of March, 1828, a church

meeting was held, at which it was resolved to

invite Clark to preach at the chapel for three

months, as a probationer to be co-pastor with

Porter. Clark came accordingly, and at the end

of that period was elected joint minister with

Porter. To this election Porter refused to con

sent, alleging that the congregation had not the

power to appoint a co-pastor without such con

sent; further disputes and differences were the

consequences of this refusal, and eventually, on

the 6th of November, 1828, a church meeting

was held, at which it was resolved that Porter

should be no longer pastor, and that the de

fendant Clark should, from that time, be sole

pastor; and on the following Sunday Porter

was forcibly prevented from entering the pul

. and §ſ. the defendant, took possession

of it.

“There was no endowment for the minister,

nor any trust property, except the chapel and

premises, nor was the minister paid by the pew

rents, but solely by the voluntary contributions

of persons attending the chapel.

“The bill was filed by Porter, by the trustees

of the chapel, and by two of the members of the

congregation, on behalf of themselves and all

other the members, except such as were made

defendants, against Clark and nine of the mem

bers, by whose orders Porter had been forcibl

expelled. It prayed that the trusts uponj,

the premises were held might be ascertained and

declared, and carried into execution, by and un

der the direction and decree of the court, so far

as it might be deemed proper or necessary; and

that a sufficient number ºproper persons might

be appointed new trustees, in the room of such

as were dead, or desirous of being released from

the burden of their trust; and that it might be

declared that Porter was the lawful pastor and

minister of the chapel and congregation, and that

he might be quieted in the possession of such

rights as appertained to him in that capacity; and

also, that the defendant Clark mightbe restrained

by the injunction of the court#. performing

the duty of pastor or minister of the chapel and

congregation, or officiating or performing divine
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worship in the chapel, that he and the other de

fendants might be restrained, in like manner,

from impeding, or in any manner interfering

with Porter in the exercise of his duties as pas

tor and minister thereof.

A motion was now made for an injunction in

the terms of the prayer. In support of the motion

numerous affidavits, made by dissenting minis

ters of this denomination, were read, who all

agreed, that when a minister has been duly

elected to be pastor of a congregation, and has

been ordained according to the form usual

amongst them, he held this office until he

thinks fit to decline it; and that no person,

or body of persons, has power to remove him,

or to appoint a co-pastor with him, without his

Consent.

The Vice Chancellor said, that he had looked

into the deed creating the trust, and that he

could find no directions as to the mode of elect

ing ministers, or as to the duration of their office,

when elected; neither could he find that there

was any provision made for the minister by the

trust deed; but that he was dependent entirely

on the voluntary contributions of the members

of the congregation: and he, therefore, could

not see that the plaintiff, Porter, had made any

case for the interference of the court.

His Honour added, that, independently of the

want of jurisdiction, he was of opinion that it

was very reasonable that a minister who de

pended entirely upon voluntary contributions,

should be dismissible at will by the persons so

voluntarily contributing.”

We have no room for some other cases

which we could have wished to have no

ticed, andfor thesewe must refer the reader

to the work itself.

THE LORD CHANCELLOR'S

LEVEES.

We are glad to learn that the Lord

Chancellor intends to hold two or more

levees annually. We confess a partiality

for these professional gatherings, and could

wish them even more frequent. During

the time of Lord Hardwicke's Chancellor

ship there were weekly levees on Sunday

evenings, which were, of course, numerously

attended. They were retained, although

given less frequently, by succeeding Chan

cellors, until the time of Lord Eldon,

who after holding one or two during the

first years of his Chancellorship discontinued

them. Lord Lyndhurst revived the custom

in the first year in which he held the great

seal, having three levees, but thought proper

not to continue it. We hope that the pre

sent Chancellor will hold them regularly.

They tend greatly to promote a good

feeling and better acquaintance between

the Chancellor and the bar, which it is

very important should subsist. The Lord
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Chancellor is generally too much removed

from the profession. He is different from

all other judges; he moves in a different

sphere, and is too apt to get separated and

isolated from the profession. We think

that frequent levees would tend to prevent

this, and are therefore anxious for their

continuance.

THE UNIVERSITY OF LONDON.—

, LAW CLASS.

LECTUREs of MR. THEobALD" on THE LAw of

PRINCIPAL AND SURETY.

HN the first Lecture, beginning with the

definition of the contract of surety, and a

brief notice of the corollaries that result

from it, the lecturer proceeded to notice the

different modes in which the obligation of

surety may be contracted. These, he ob

served, are three: 1. By acknowledgment

made before a Judge or other public offi

cer. Acknowledgments so made are com

monly called recognizances, and in some

cases statutes, and when enrolled of record,

the obligation raised by them has the force

of res.judicata. 2. By deed. 3. By simple

contract, or parol. The class of simple

contract includes written as well as verbal

agreements; but by the statute of frauds,

29 Car. 2. c. 3. & 4., a simple contract of

guarantee is required to be in writing.

Postponing the consideration of the pe

culiar consequences which take place when

the obligation of surety is contracted by

record, or by deed, the requisites of a simple

contract ofguarantee were next considered,

1st, with reference to the common law ;

2d, with reference to the statute. 1. By

the common law a consideration is neces

sary for the validity of a parol agreement;

whatever would be sufficient as a consider

ation in the case of any other kind of parol

agreement, would be so in the case of a

parol agreement of guarantee. In general,

said the lecturer, any act by which the

person who promises, or any other person

at his request, has benefit, or by which the

person to whom the promise is made has

trouble or detriment, is sufficient; and the

amount of benefit or trouble, or its com

parative value in relation to the promise, is

immaterial. But the act intended to be

the consideration of a promise must be of

some legal value. Of this qualification on

the previous rule the lecturer gave the

* We are favoured, by the kindness of Mr.

Theobald, who lectures during Mr. Amos's ab

sence on circuit, with these notes of his useful

lectures.
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following illustration:— forbearance to sue

is an act of no legal value, if the person to

whom suit is forborne is not liable in an

action, and therefore, in that case, would

not be a sufficient consideration; as for in

stance, forbearance to sue an heir on the

bond of his ancestor, in which the heir is

not named, is not a sufficient consideration

to support a promise to pay the bond, made

either by the heir himself, or by another

person as his surety. Definiteness and

certainty, as opposed to the vague and

general, were also stated to be requisite in

every consideration. Therefore forbearance

to sue for a time, for some time, for a little

time, are insufficient considerations, al

though any time, however short, would be

sufficient, were its duration specified. The

consideration, also, must be either wholly

or in part executory at the time the pro

mise is made, unless the act which con

stitutes the consideratiof was done at the

request of the promiser, in which case,

though past, and executed when the pro

mise is made, it is sufficient. Each of these

rules were illustrated by examples appro

priate to the contract of surety, and for

other illustrations, and a fuller statement of

cases on this subject, practical treatises

were referred to, and finally the lecturer

remarked, that a minute attention to the

consideration was pre-eminently necessary

in respect of guarantees, two out of three

of which he stated, from his experience, to

be bad in this particular. 2. With refer

ence to the statute of frauds, the lecturer

said, it had been decided, that the promise

alone being in writing is not sufficient.

The statute requires the agreement to be in

writing; and as the promise and consider

ation together constitute the agreement,

both must be in writing; for which Wain

v. Warlters+, Saunders v. Wakefield t,

Jenkins v. Reynolds, Britten v. Webb|,

and Lush v. Whitcombºſſ, were cited. The

rule contained in these cases was a de

parture from the interpretation which had

prevailed for nearly a century; and from

its remoteness from the apprehension of

men of business was likely to occasion ex

tensive practical mischief, in which view it

had been repeatedly censured in the courts

of equity; but the mischief anticipated had

been lessened by the laxity with which the

courts enforce it. “ If,” said Mr. Theo

bald, “a shadow of a consideration is ex

pressed, it is sufficient.” In illustration of

+ 5 - f 4 Barn. & Ald. 595.

§ 7 T. B. Moore 86.

2 Barn. & Cres. 483. * 5 Bing. 34.
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which position, he reviewed Stadt v. Lill”,

Borlem v. Campbell+, Marley v. Booth

byt, Newbury v. Armstrong. In the last

case, Tindal Ch. J. said, “If by fair con

struction we can, as it were, spell out from

the contract the consideration, it is enough.

The dictum contained in Wain v. Warlters,

and the other similar cases, has been car

ried to the extreme edge of the law.”

Next as to the writing. There is no

prescribed form : but a note or memoran

dum is sufficient, if it contains all the terms

of the agreement. A letter containing the

terms is sufficient; or if it does not itself

contain them, but refers to an insignia

paper, alleging that that does, the letter

and paper together are sufficient. From

these decisions it appears the courts re

gard the writing, not as a constituent part

of the agreement, but merely as necessary

evidence, and thereſore it is immaterial

whether the writing takes place at the same

time as the agreement, or whether it is

made with the view of authenticating the

agreement. A letter addressed by the

party to his own agent, or to a stranger, is

sufficient. An agreement once in writing,

but afterwards receded from, may be re

vived by parol; as also might an agreement

which was bound by the statute of limit

ations||, previous to Lord Tenterden's act,

9 Geo. 4. c. 14. -

“The statute,” the lecturer proceeded,

“requires a writing signed either by the

party himself, or by his agent thereunto

lawfully authorised. With respect to agents

under this provision, the law prescribes no

particular mode of authorisation; an agent,

therefore, may be appointed verbally ; but

an express authorisation is not necessary.

The existence of an authority to act as an

agent, either for general or particular pur

poses, may be inferred; and from the in

ference results as complete a liability on

the side of the principal, as if he had made

an express appointment. In an action upon

a guarantee it appeared that the guarantee

was in the handwriting of the defendant's

son, who was a minor, evidence was given

of the son having, in three or four in

stances, signed for his father, and this Lord

Ellenborough thought sufficient evidence of

the son being authorised, and the plaintiff

had a verdict."." .

The ratification of the act of another is

equivalent in effect to a prior authority.

In its application to a guarantee this rule is

* 9 East 548. + 3 T. B. Moore 15.

£ 3 Bing. 107. || Moody & Mal. N.P.C. 389.

Gibbons v. M'Casland, 1 Barn. & Ald. 660.

* Watkins v. Vincc, 2 Stark. N. P. C. 368.
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illustrated in Busby v. Culvinnatt.** Per

sons incapacitated from contracting on their

own account are competent to be agents.

Several cases were next referred to, in

which persons contracting under the style

of agents were held to be liable as principals.

The rules respecting guarantees given by

and to one of several partners were also

considered. ' A guarantee given by one of

a firm, in the course of a transaction which

had been adopted by the firm, or of which

the firm was cognisant, would bind the firm,

though the transaction was not within the

regular scope of the partnership business,

and though the guarantee itself was not ac

tually known to have been given.tt The

converse of this proposition was illustrated

by Duncan v. Lowndes.ff With respect to

guarantees given to one of several partners,

the lecturer referred to Garrett v. Hand--

ley.9 ) -

In the above sketch we have chiefly

wished to follow the delineation of topics

pursued by the lecturer; more our limits

will not allow our attempting, and in our

next Number we hope to be able to give

the second lecture.

DEEDS INCORRECTLY STAMPED.

To the Editor of the Legal Observer.

SIR, -

PERHAPs you will be good enough to notice the

following remarks on the rule which rejects

the evidence of deeds not duly stamped. I

think the suggested alteration worthy of being

attended to, and I am not aware of any me

dium through which it would be so likely to

meet the eye of those who have the power to

adopt it, as in the pages of the “Legal Ob
server.”

If, on a trial, a deed appears to be incorrectly

stamped, the judge rejects it as inadmissible

evidence, and the consequence is, that if the

party pronouncing it relied upon its contents to

rove his case, he, if plaintiff, is nonsuited; or,

if defendant, a verdict must pass against him.

A plaintiff so nonsuited may, after having paid

the defendant’s costs of the trial, get the stamp

corrected and proceed de novo; but I am at a

loss to know how a defendant, whose grounds of

defence is thus subduced, can relieve himself from

the difficult situation in which he is thus placed.

Now as the amount of the stamp ought not, as

between the litigating parties, to become a

question mixed with the merits of the case, (as

the stamp cannot possibly affect the veracity of

the deed on which it is impressed,) I submit that

** 8 Barn. & Cres. 448.

++ Sandilands v. Marsh, 2 Barn. & Ald. 673.

; 3 Camp. N. P.C. 477.

3 Barn. & Cres. 462.; and 4 Barn. &

Cres. 664.
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it would obviously be much more consistent

with the principles of justice, that if an instru.

ment, in all other respects duly authenticated

as evidence, appear to be defectively stamped,

the judge should let the case proceed, but direct
his associate to make a minute of the sum the

stamp is deficient; and that the postea should

not be delivered to the party in whose favour

the case is determined, until the deed is pro

duced properly stamped. Thus justice between

the litigants would not be interfered with, and

the judge would see that the revenue is not

cheated. By rejecting the evidence one party

is most unreasonably compelled to pay costs to

the other, who, is in many cases a party to the

deed, and (if any fraud upon the revenue were

contemplated) was most likely particeps cri

minis. -

I apprehend that a defendant so situated as

mentioned above in italics is without remedy.

If so, much injustice may be done; the law

certainly ought to be altered.

I am Sir,

Your most obedient servant, :

Feb. 18. 1831.

*...* Of course the commissioners would not

allow theP. stamp to be affixed without

payment of the penalty, if any were incurred.

SUPERIOR COURTS.

Lord chancELLOR's court.

inFORMATION. – CHARITY.

This was an information filed to obtain the

possession of certain lands situate at Ripon, in

the county of York, which had been given about

the year 1230, by a former Archbishop of York

to the hospital of St. Mary Magdalen, which

was founded for the benefit of poor lepers and

blind chaplains. The value of the property

was now between 400l. and 500!. a year, and

had been chiefly enjoyed of late years by the

Deans of Ripon as wardens of the said hospital.

It was contended on the part of the crown, that

the Dean was not ...! to the income as part

of his benefice, it being contrary to the original

intention of the foundation; and a great quan

tity of documentary evidence, recognising the

said hospital, and furthering its purposes, was

adduced. On the other side, letters patent

from James I. were put in, wherein it was stated

that the Archbishop of York having made do

nations to the Dean and Chapter of Ripon, and

appointed the Dean to the wardenship of the

hospital, the Archbishop's power of appointing

such a warden was confirmed; and it was con

tended that under the letters patent the Dean

must be considered as having a beneficial interest

in the lands. The information had been heard

before theVice-Chancellor, who had dismissed it

on the ground that a court of equity had noju

risdiction in the matter.

It now came on before the Lord Chancellor,

on appeal from the decree.

The Solicitor-General and Mr. W. Brougham

Superior Courts.

for the informant; and Mr. Skirrow and Mr.

Bagshaw for the defendants.

. The Lord Chancellor reversed the order of

the Vice-Chancellor, and directed a reference to

the Master to enquire into a proper scheme,

but ordered that the costs of all parties should

come out of the property. Attorney-General v.

Archbishop of York, L. C. March 5, 1831.

INJUNCTION. – COPYRIGHT.

Mr. Hughes appplied for an injunction to

restrain Mr. Chitty from editing, or joining in

editing, Burn's Justice. This application was

made on the ground that Mr. Chitty had already

written a work on criminal law, and covenanted

to publish no similar work, the copyright of

which he had assigned to the plaintiff, and a new

edition of Burn’s Justice, purporting to be

edited by the defendant, had been advertised.

A similar application had been made to Lord

Lyndhurst, who had directed that the adver

tisement should specify the particular parts of

the new edition which were to be edited by

Mr. Chitty; such parts were not to interfere

with the treatise on criminal law. -

The Lord Chancellor thought that he had no

power to restrain another from writing any

thing in his study that he pleased, so long as he

did not publish it. It would be time enough to

interfere when the work, which was supposed

to interfere with the plaintiff’s copyright i.

be published; and therefore refused the motion

with costs. Brooks v. Chitty, L. C. March 4.

DEWAYNES v. NoBLE.

The decision of Sir W. Grant M. R. in De

vaynes v. Noble, 1 Meriv. 529., was confirmed by

the Lord Chancellor. Devaynes v. Noble, L. C.

March 9.

ROLLS COURT.

BAN KER’s INDEMNITY.— costs.

This case came on to be heard on further di

rections. The plaintiff was agent for the Com

mercial Bank at Edinburgh, in the name of

which he was entitled to sue. The plaintiffs

had accepted a bill for 250l. which had been in

dorsed to the bank, but in its transmission from

Crief to Edinburgh was lost. The bank then

called upon the defendant to pay the amount

of the bill, upon receiving as an indemnity against

any future demand, in case the bill should be

found, the bond of Messrs. Jones, Lloyd, and Co.

Graham refused to pay upon any condition but

that of the produc. tion and deliverance up of

the acceptance. The present bill was filed to

compel him to accept the indemnity; but on

the former hearing before the Vice-Chancellor,

the defendant had questioned the security of the

indemnity, and had required a reference to as

certain its validity. The reference had been

granted, and each party was directed to pay his

own costs up to the hearing. The Master made

his report in favour of the security offered to the

defendant. The chief question was the costs of

the reference.

The Master of the Rolls said, that when the
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bank called upon the deſendant to pay the

amount of the lost bill, it had offered him a

bond to indemnify him against all future claim

respecting it. He questioned the security of that

bond, and compelled a reference to the Master

to ascertain its validity; he had, therefore, very

improperly refused a proper security, and must

therefore pay the costs since the former hearing.

Macartney v. Graham, M. R. Feb. 18. 1831.

LoreWISE.- CHARITY.

Robert How, the testator in this cause, be

queathed a sum of 2000l. to found two exhibi

tions in Balliol College, Oxford, but directed

that the master and fellows of that college

should confine the benefit of these exhibitions

to the sons of clergymen of Somersetshire and

Devonshire, who should be nineteen years of

age, and properly qualified; and further re

quested that any relation of the testator should

be preferred; and next to such person, the sons

of those clergymen of the above-named coun

ties who should have the smallest income ; but

if no such candidate should apply, then he di

rected that the funds should accumulate until

they should do so. The exhibitions were re

fused by Balliol College under these conditions,

and the present bill had been filed to establish

the will; and on a reference to the Master, he

had reported that Exeter College would accept

the exhibitions, and had proposed as an alter

ation in the scheme, that the sons, not of the

poorest clergymen in the said counties, should

be preferred, but of the poorest of those who

should apply. The cause now came on for fur

ther directions.

The Master of the Rolls approved of this al

teration, and thought the plan proposed by the

testator was so wild, that it could not be esta

blished by a court of equity, as a century might

elapse before a person under it might apply.

Attorney-General v. Lee, M. R. Mar. 11. 1831.

vice-chanceLLoR's court.

WILL.- PRACTICE.

In this case a will had been made in Ireland,

and written in sheets, and one of the sheets was

found separate from the others. On the hearing

of the cause, the Vice-Chancellor had directed an

issue to a court of common law, to try whether

this sheet formed part of the will. This decree

was appealed from ; and Sir C. Wetherell and

Mr. Pepys now applied to the court to stay the

trial on the issue, until the appeal should have

been heard.

Mr. Knight opposed the motion on the ground

that the witnesses who could prove the facts

were aged, and might die before the appeal

could be disposed of.

The Vice-Chancellor was of the same opinion,

and dismissed the application with costs. Miller

v. Travers, W. C. March 11. 1831.

CANAL.-RAILROAD.

Cunliffe v. The Manchester and Rochdale Canal

- Company.

This case, which we alluded to in the report

of Maudsley v. The same Company, No. xix.
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p. 301, came on before the Vice Chancellor on

a motion by the plaintiff, who was a share-holder,

for an injunction to restrain the defendanst

from applying the funds of the company in ob

taining an act of parliament for converting the

canal into a rail-road, which had been resolved

on at a meeting of proprietors.

The Vice-Chancellor granted an injunction on

the ground that the plaintiff was a partner, and

that the funds of the company could not be so

applied.

The case of Maudsley v. The Canal Company

was different, as there the plaintiff had pur

chased after the resolution to apply to parlia

ment, and with a full knowledge of it.

court of KING's BENcH.

Tahir D COMMISSION OF BANKRUPT.

In an action for goods sold, the defendant,

on a plea of bankruptcy, gave in evidence a

commission of bankrupt, and his certificate

under it. The plaintiffin reply proved a former

commission, under which no dividend had been

paid. Platt, for the defendant, contended that

was no answer to the action.

Lord Tenterden C. J. held that it was, and

referred to a recent decision in the case of

Fowler v. Coster", where, after an argument

before the court in banco, and full consideration

of all the authorities, the court held that a

third commission issued against a trader, who

had not paid any dividend under a first and se

cond commission was a nullity. He had ob

served in that case, that frequent discharges

under the bankrupt laws, were a great injury

to the honest tradesman, and the legislature had

therefore required the payment of 15s. in the

pound, under the first commission, to enable the

man to trade again. It was the opinion of the

whole court, after reference to all"the authori.

ties, that he Lord Chancellor had no power

under the bankrupt act, to issue a commission

for the distribution of effects, which were al

ready vested in assignees under a former com

mission, and that such commission was a nullity.

Anonymous, N. P. Sit, after H. T. 1831. K. B.

BANKRUPTCY.-claimſ NOT PROVEABLE.

Assumpsit to recover 800l. under the follow

ing circumstances: —the plaintiff, who had been

lessee or manager of the Opera House, gave up

that establishment to the defendant on a certain

arrangement. Part of that arrangement was,

that the defendant should pay a bill of 800l. in

the hands of Messrs. Chambers, Bankers, which

had been accepted by the plaintiff, and this the

defendant undertook to do. The defendant be

came bankrupt before the bill was due, and the

[... was obliged to pay the bill, and then

rought his action against the defendant on his

undertaking. The defendant pleaded his bank

ruptcy and certificate. The Judge who tried the

case being inclined to the opinion, that this under

taking was not a debt which could be proved

under the commission, and the verdict was there

fore given for the plaintiff, with leave to the de

fendant’s counsel to move to enter a nonsuit,

* 1 Lloyd v. Welsby’s Merc. Rep. 203.
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F. Pollock moved for a rule to show cause

why the verdict should not be set aside and a

monsuit entered, on two grounds; first, that it

was a debt which might, by the Bankrupt Act,

be proved under the commission, in which case,

the certificate was a discharge; and, secondly,

that if the defendant’s undertaking was not a

debt proveable under the commission, then the

plaintiff might have proved under that part of

the act which related to sureties *, and he con

tended that by the agreement between the par

ties, the defendant had become the principal and

the plaintiff the surety.

Lord Tenterden C. J. was of opinion that

there ought to be no rule. The discharge of

bankrupts from their liabilities by the certificate

was purely a creature of the act of parliament;

and the cases in which the bankrupt would be

discharged must be limited to those distinctly set

forth in the act. The certificate discharged the

bankrupt from debts due from him at the time

of the commission issuing; from debts for which

he was undoubtedly liable at the time of the

commission; and from debts which he was then

undoubtedly liable to pay upon a contingency,

of which proof was in a certain special way ad

mitted. But this was no debt at all, but a mere

undertaking to pay a bill if the plaintiff, who was

the person liable on the face of it, should not

y. As to the second point, the plaintiff was

clearly the person liable to the Messrs. Chambers

on the face of the instrument; and, therefore,

whatever might be the arrangement between the

plaintiff and the defendant, the plaintiff was the

principal and not the surety, and could not have

proved in the character of surety. He was there

fore of opinion that the defendant still remained

liable on his undertaking, notwithstanding the

certificate.

Littledale J. It was one of the purposes of the

late Bankrupt Act to extend the cases in which

the certificate should be discharged; but unfor

tunately for the defendant, there was no pro

vision in the act which applied to his case. The

act was confined to cases of debt only; and this

was not a debt, but an undertaking.

Taunton J. was of the same opinion.

Rule refused. Yallop v. Ebers, H.T. 1851.

- i.”-

LIABILITY TO PAROCHIAL RATE.

On a case for the opinion of the court, it ap

ared, that a person rented a house as a granary,

in the parish of F., but always resided in the

parish of G. The question for the determin

ation of the Court was, whether he was liable

to payment of parochial rates for the parish

of F.

The court was of opinion that he was not.

The parochial rates were payable by occupiers,

and he did not occupy though he held. Rer v.

Sharpe. H. T. 1831. K. B.

RETURN TO WRIT BY BAlLIFF.

Sir J. Scarlett showed cause why a return

of nulla bond should not be taken off the file, on

the ground that it had not been made by the

* 6 Geo. 4. c. 16. § 52.

Superior Courts.

proper returning officer. It appeared that about

two years ago the plaintiff having obtained a

judgment against the defendant, who had effects

within the Liberty of Gower in Glamorganshire,

sued out a fi, fa. indorsed to levy loool. The

sheriff issued his mandate to the bailiff of the

liberty, that bailiff them being a person of the

name of Lewis Thomas, the appointee of the

Duke of Beaufort under a charter granted by

James I, in the fifth year of his reign, to Edmund

Earl of Worcester, an ancestor of the present

Duke, the latter had, by his bailiff, the return of

all writs within the liberty of Gower. The

mandate was duly received by Lewis Thomas,

but he becoming insane, no return to it was

made. The Duke of Beaufort as the returning

officer was ruled to return it, and his Grace

having made default, a writ of distringas issued

against him. In June last an application was

made on the part of his Grace to set aside that

writ, and to allow the new bailiff, Thomas

Thomas, to make a return to the original man

date, nunc pro tunc, in any action. The plain

tiff opposed the application, and the court

directed the Duke or his bailiff to make such

return as he might be advised. A return of

nulla bona having been since made in the name

of Thomas Thomas, the successor of the insane

bailiff, a rule to show cause was obtained by the

plaintiff, why that return should not be taken off

the file, on the ground that the new bailiff was

not the proper person to make the return, he

not having been appointed to his office until

after the mandate was returnable.

It was contended that the object of this appli

cation really was to compel the Duke of Beaufort

to make the return in his own name, and that

his Grace would never do as long as he could

resist the proceedings. By the charter his

Grace had the return of all writs within the

liberty of Gower, but the returns were, by the

very terms of the charter, to be made “by his

bailiff.” The return had been properly made in

the name of the new bailiff, but the Duke of

Beaufort had no objection to let a fresh return

be made in the name of Lewis Thomas, the

former bailiff, if that would satisfy the plaintiff.

Ludlow Serjeant, and Talfourd also opposed

the rule.

J. Williams, Campbell, and Cresswell were

heard in support of the rule. The Court had

decided on a former occasion upon the con

struction of the charter, that the Duke was the

returning officer. That question being deter

mined, it was difficult to understand the reason

of his Grace's objection to make the return in

his own name.

Lord Tenterden C. J. We think that Thomas

Thomas was not the proper officer to make the

return, inasmuch as he was not the bailiff until

after the mandate was returnable. The rule,

therefore, for taking the return off the file must

be absolute. Rule absolute.—Newland v. Cliff,

H. T. 1831. K. B.

COURT OF COMMON PLEAS,

PUBLICATION OF DEPOSITIONS.

Wilde Serjt. showed cause against a rule of

Taddy Serjt, calling on the defendant to show
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cause why the secondary should not be restrained

from giving to the plaintiff copies of the depo

sitions taken at Bombay under a writ of man

damus, directed by this court to the chief justice

of the supreme court of that presidency, for the

examination of certain witnesses residing in In

dia. The action was brought against the defend

ant for negligence in the disposal of goods be

longing to the plaintiff. The affidavit on which

the rule had been obtained stated, that although

the court, in ºf the mandamus, made it

part of the rule, that the plaintiff might be a

party to it if he pleased, yet the latter had de

clined to avail himself of that permission, and

refused to bear any part in the expense; that he

now sought to obtain copies of the depositions

taken in obedience to the writ, which would

have the effect of prejudicing the defendant's

case. In opposition to that rule an affidavit

was produced, stating that it was the invariable

ſº. of all the superior courts, both equity,

aw, and ecclesiastical, to allow either party in

the cause to have a copy of such depositions from

the officer of the court, whether he were a party

to the writ or commision under which they were

taken, or not; and the learned serjeant contended

that such practice was the sound construction

of the 13 Geo. 3. c. 65. § 40. and 44, on which

this proceeding was founded. -

Taddy Serjt., in support of the sale, contended

that, according to the true construction of the

act, it was only the persons who had been parties

to the application for the writ or commission,

and not the parties to the cause generally, who

were entitled to have copies of the depositions.

The court were unanimously of opinion that

the practice proved to have invariably existed on

this subject was in perfect accordance with the

true and manifest construction of the act of par

liament. Rule discharged. Dandson v. Nicholls,

H. T. 1851. C. P.

ADDENDA TO ANSWER TO QUERIES IN NO. XVIII.

p.288.

Where there are two sets of bail, both must

be excepted to, and notice given; otherwise the

plaintiff cannot attach the sheriff or proceed on

the bond. 2 B. & A. 604. 7 D. & R. 259.

IRELAND.

[We shall occasionally present our readers

with important decisions in Ireland. We quote

at present from the Law Recorder.]

CHANCERY COURT.

A MISTARE IN A DECREE NOT RECTIFIED, AL

THOUGH THE DECREE WAS NOT ENROLLED.

French v. Morgan.

“Mr. Litton (with whom was Mr. Blacker)

moved, that what could be considered a clerical

error only in the report, and in the decree in

this cause, should now be amended. They

omitted to state an arrear of several years, due

on the foot of the annuity deed. The decree

was not enrolled, so there could be no objection

on that score. The bill was filed for an arrear

of ten years' annuity, due under an annuity

deed, and the defendants alleged not only usury,

but fraud. The case was heard by Lord Man
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ners, who was satisfied there was no fraud, but

he sent it to the Court of King's Bench to say

whether the payment of the insurance, which

was covenanted to be paid by the grantor, could

be considered usury, and the Court decided it

was not. Accordingly, his Lordship made a

decree, declaring this annuity to be a good charge

on the lands in the pleadings mentioned. The

plaintiff charges, that one shilling was never paid,

and the defendant admits that, and says he re

sisted the payment on the ground of gross fraud.

The leaving out this arrear was quite an acci

dental omission, and when your Lordship has the

facts in the answer, and that the answer appears

on the final decree, the Court will not hesitate

to correct what was merely left out by mistake.

Lord Chancellor.—You want, after a report

and decree, that I should superadd so many

payments.

Mr. Litton. —I think the Court may amend,

from the authority of Wyatt's Practical Register.

Lord Chancellor.—If that is the best case you

can cite, you certainly are at liberty to make the

best use you can of it.

Mr. Blacker.—We really do not seek to dis

turb any point of right or equity, but merely to

amend the report and decree, and that by the

usual thing to amend by, the record itself. If it

is left as it is, it is quite an incongruous decree.

On the very admission of the party, we are en

titled to what we seek. -

Mr. Richards (contra). —They are entitled

to no favour. Their case was a suspicious case,

for we applied to them for a copy of the annuity

deed, and they refused to give it to us. This

motion too is not made until after the death of

our solicitor.

Lord Chancellor.—I should be laying a very

bad precedent if I granted this motion. There

is neither surprise nor mistake alleged. The

motion must be refused, with costs. Dec. 14. 1830.

AN ASSIGNEE WHO ONCE ACCEPTS THE S1TU

Ation, MUST BE REMoved AT His own

ExpenSE.

Er parte Bainbridge, In the matter of Palmer, a

Bankrupt.

Mr. Creighton moved that Mr. Bainbridge

should be discharged from being assignee, to

which he was elected in conjunction with a

Mr. White, and that Mr. White should continue

sole assignee. There was no inconvenience from

this, for although he had accepted of the trust

by power of attorney, he had not otherwise in

.. in the receipts of any money, or in any

proceedings taken; but finding that the affairs

of this bankrupt were involved in many different

equity and other suits, in which it would be

necessary the assignees should be parties, it is

thought it would be much more convenient for

him to resign the assigneeship, and almost all

the creditors have agreed to his doing so, and to

Mr. White being continued the sole assignee.

Lord Chancellor.— He must be discharged on

the usual terms, a meeting being called to choose

another assignee, or to continue Mr. White as

the sole assignee, and all this must be at Mr.

Bainbridge’s expense.

Mr. Creighton.-I think you will find there
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is a distinction in 5 Mad. 70. when an assignee

is moved for the convenience of the estate, and

when he moves himself for his own convenience.

It is here done by the consent of the majority of

the creditors, and also of Mr. White.

Lord Chancellor. —There is no one I see on

the other side; but Mr. Bainbridge, unfortunately,

has undertaken a trust without looking at the

consequences, or the inconvenience that would

arise from his doing so. He must, therefore,

call a meeting of the creditors, who may take

the option whether they will appoint a new

assignee or not; and according to that option

let him either convey to the new assignee, or

release to the old one, and he must pay all the

costs of the proceedings. Nov. 6, 1830.

MINOR CORRESPONDENCE.

METROPOLITAN REGISTRY.

I have waited for some time in the expect

ation of seeing your attention directed to an

error in calculation, which occurs in the report

of the commissioners on real property, and the

strictures of all your correspondents on the sub

ject of a general registry. The error I allude

is this:— It is supposed that 300 deeds will be

registered daily; and then it is asserted that
this number will amount to one million annu

ally. Now, in fact, it will not amount to one

tithe of that number; as 365x300=109,500;

and if Sundays, Good Friday, and Christmas

Day are deducted, it will stand thus: 365–54

=311 x 300=93,300.

I do not know whether the commissioners

have founded any measure or theory upon the

supposed million of deeds to be registered; but

what becomes of the argument of your corres

pondent, in the Number for Saturday, Feb. 12?

and where was his knowledge of the first rules

of arithmetic, when comparing the size of a

building which would be required, with that

now erected in Dublin?

- W. P. S.

WITNESSES.- Rem. UNERATION.

The case of Collins v. Godferoy, reported in

the Legal Observer, p. 255., decides the point,

that an attorney cannot maintain an action for

the loss of time, in attending as a witness in the

courts of Westminster; but does the rule apply

also to the assizes? If so, the decision bears ex

ceedingly hard on the members of the profes

sion. An attorney who is under subpoena to

give evidence in a cause to be tried at the sit

tings in London or Westminster, may generally

calculate on the probable period of his being

wanted in court, and regulate his attendance

there without its materially interfering with his

general duties; but does it not appear unjust

that a professional man should be compelled to

abandon his clients, and special duties, to attend

on a subpoena at the Cornwall or other distant

assizes, where he may be detained a week or ten

days, and yet receive no remuneration beyond

his bare travelling and tavern expenses?

Minor Correspondence. — Miscellanea.

MISCELLANEA.

sia Thomas MoRE AND THE PRESENT MASTER

of THE Rolls.

SIR Thomas More, when lord chancellor,

succeeded in disposing of all the causes that were

ready for hearing; and on his desiring the regis

trar to call the next cause, he was told that none

remained on the list, which fact he ordered to

be recorded. This event was also commemo

rated in doggrel, as follows:–

“When More some years had chancellor been,

No more suits did remain;

The same shall never more be seen,

Till More be there again.”

The poet was wrong, however. We need not go

far for an instance of a living judge to whom the

same merit may be as justly ascribed; and a

correspondent has enabled us to celebrate the

circumstance as melodiously:—

“A judge sat on the judgment seat,

A goodly judge was he:

He said unto the registrar,

‘Now call a cause to me.”

“There is no cause,” said registrar,

And loud laughed he with glee,

‘A cunning Leach hath despatched them all,

I can call no cause to thee.’”

-

EVIDENCE OF SI.Aves.

Both in Greece and Rome nothing was so

common in all trials, both civil and criminal, as

to resort to the evidence of slaves, which was

always extorted by the most exquisite torments.

Demosthenes says, (in Oratorem, orat. i.) that

when it was possible to produce for the same

fact either freemen or slaves as witnesses, the

judges always preferred the torturing of slaves

as a more certain evidence. Cicero, however,

seems to think this evidence not so certain as

the testimony of free citizens. Orat. pro Coelio.

JUDGE ROOK.E.

Judge Rooke, in going the Western circuit,

had a large stone thrown at his head; but from

the circumstance of his stooping very much, it

passed over him. “You see,” said he to his

friends, “that had I been an upright judge, I

might have been killed.”

MR. CURRAN.

The Irish judge, Day, who was not over:
burdened with briefs when a barrister, obtained

his promotion, through court favour, to thejudi

cial chair of the county Dublin sessions—house

at Kilmainham, and it was rumoured that he had

declined all further bar practice. . It was asked,

on whom the chairman conferred the bar bag?

(A phrase implying all his briefs, fees, and recom

mendations to practice.) Curran answered, that

“the chairman would certainly keep it himself,

for he was too generous a man to confer an

empty compliment.”
-
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Pertinet, et nescire malum est, agitamus.”

TO THE LORD CHANCELLOR.

LETTER V.

oN his Lordship's Mode of DEspatching

APPEALS.

My Lord,

PERMIT me once more to intrude upon

your notice in a matter of the highest im

portance to the country and to your Lord

ship. I may be first allowed to disclaim

any want of confidence in your talents, in

tegrity, or fitness for the situation into

which your Lordship has elevated yourself.

I have watched most carefully the whole

of your conduct since you have held the

great seal. I have scrutinised most se

verely all your actions and all your speeches,

and am satisfied you have the good of the

country at heart. I most cordially despise

the attempts which have been made to de

tract from your noble efforts to relieve the

administration of justice from some of its

burdens, and rejoice that your Lordshi

has been able so triumphantly to defend

your conduct. No assistance is necessary

to you, or it would be most heartily ren

dered; but you have only to follow up the

rational and moderate reforms you have

commenced, and singly you may take the

field against all the foes that attempt to
assail them.

It has indeed been said, my Lord, and

the opinion has received the countenance

of some persons whose words are entitled

to some attention, that your Lordship's

measures are, to use a familiar but express

ive term, “a mere job;” that you have

availed yourself of the absence of the Chief

Baron to hurry through a measure which

will displace almost all the persons whom

he considered competent to fulfil the duties

of office, and which will enable you to

bestow on your own friends ten or twelve

valuable appointments. All this I merely

allude to in order to declare my sincere
NO. XXI.
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belief that no such unworthy motive has

actuated your Lordship. On the contrary,

as I have said before, I am confident that

your Lordship had the good of your coun

try at heart when you proposed your late

measures. My hopes then mainly rest on

your Lordship, and I should be grieved if

there were any real ground of complaint

against you.

These being my feelings, my Lord, I

have heard with great regret of a late de

cision of your Lordship, and of the words

in which that decision was made. I allude,

my Lord, to the case of Portman v. Mills,

which came on before your Lordship for

hearing on Thursday and Friday, the 17th

and 18th of the present month. I under

stand, that throughout the whole of this

important and difficult cause, considerable

impatience was manifested by the Court;

but that it was shown most conspicuously

on a dispute between the counsel con

cerned in the cause whether the word

“customary” was inserted in a particular

agreement. I understand, your Lordship

at the close of the discussion, hastily ex

claimed, addressing one of the counsel

who had been most strenuous in the ar

gument, “Would to God, Mr. Lynch, that

it (the word customary) had been there,

as I should then have been spared all this

discussion.” I am told, moreover, that at

the close of the argument of counsel, your

Lordship, without one moment's hesitation,

confirmed the decision of the court below,

adding only these extraordinary words, “I

shall not assign my reasons, nor can I ever

do so when the arguments of counsel have

been so long as they have been in this

cause.”
-

Now, my Lord, if these, or any others

having the same meaning, were your words,

allow me to say that if they are to be ad

hered to, there is an end of the adminis

tration of justice in ººntº. You will
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indeed dispose of the business; the appeals

will be despatched most truly; but your

Lordship's registrar, or your Lordship's

footman, will answer as well as your Lord

ship. If no reasons are to be given, there

is an end of all security to the suitor. Lots

or dice will be as satisfactory. It is as

much your duty, my Lord, to give your

reasons for your decisions, as it is your duty

to decide. Should you adhere to your de

termination, thus hastily expressed, the

lodging an appeal to your Lordship will be

a wretched and useless mockery. Better

would it be for you to take the list at once,

and decide them all in one half hour, than

go through the form of appearing to hear

them. There would then indeed be no de

lay ! Your paper would then be clear; your

arrears at once cut off; you might then come

forward and declare that you had sur

passed all other Chancellors; you might

then deliver a beautiful speech in the House

of Lords, and this might be its form,

“I am nowable to acquaint your Lordships

that there is no cause remaining unheard

in the court in which I preside. I have

adopted a course, which, although it be
without precedent, is simple and clear, and

which has been completely effectual. I am

of opinion that the greatest quality in a

judge is despatch. If I only can save time I

shall justly merit the applause of my coun

try. If a cause be only decided, that is all

that is necessary. If right, well, but if

wrong, still well, so that it be decided.

The practice of giving reasons for the

judgment merely occupied the valuable

time of the court, and I have, therefore,

discontinued it. Moreover it occupied the

valuable time of the judge, which was

much worse ; because he could employ it

for the benefit of his country if it were not

thus engaged. It is absurd, my Lords, to

suppose that a judge need listen to coun

sel; or that he need trouble himself with

the wearisome details of the cause. I have

proved to your Lordships that he need give

no reasons for his decision; why, then,

embarrass himself with its facts, or the

conclusions from those facts. If he need

give no reasons, which I have proved, he

need not care about either the facts, or the

law of the case : the drama may still be

played, the decision may be made; and

the parties are the more likely to be satis

fied, because there will be nothing that

they can lay hold of. If no reasons be

given, the ignorance or inattention of the

judge cannot be discovered; and while he

is apparently listening to a cause, he can

be employing his faculties in schemes of

On the Lord Chancellor's mode of despatching Appeals.

universal philanthropy, and projects which

will benefit the whole world.”

This, my Lord, may be your happy task.

You may thus announce the delightful

news of there being no longer any arrear

in the Courts of Chancery; and felicitate

yourself on the success of your plan.

Permit me one word more, my Lord, as

to the reason assigned by your Lordship

for not giving, your judgments at length,

which you say is the length of the addresses

made by counsel. Surely you must be

aware, that if you refuse to hear counsel,

or render it irksome for them to address

you, you refuse to hearthe suitor. It is the

right of the suitor that is injured; in general

he can only address the court in person, or

by counsel. Your Lordship will hardly

prefer a personal application to the course

more usually adopted. The counsel em

ployed in each particular case are selected

to represent the interests of the suitor, and

if they are not heard and attended to, nay,

if they have not every facility in discharging

their duty, it is the suitor who is injured.

Justice is, to a greater or smaller extent,

denied. The whole case must be fully

heard. It may be tedious and wearisome;

the same arguments as your Lordship has

complained of, may be repeated over and

over again; all this may be irksome and

distressing to your Lordship, but it must be

endured: far better is it that the decision

should be somewhat delayed, if it be made

at last after a complete exposition of all the

matters necessary to render it just and be

neficial; far better is it that it should be

somewhat protracted than that it should be

founded on false reasons, or on no reasons

at all. The decision of a judge is to be a

beacon to those who are wandering in pur

suit of justice; its foundation must be sure

and stedfast, or it will only mislead. Lee

plus laudatur quando ratione probatur, is

the old law maxim which has been handed

down to us from judge to judge, and your

Lordship has brought forward no argument

to make us think it incorrect.

Androw,myLord, permitmeto assureyou

that this letter is written in no unfriendl

feeling to you. I havebeenand shall beready

to give the humble tribute of my admira

tion to any measure of your Lordship which

deserves it. I have thought it my duty,

however, thus boldly to address you, be

cause I have an earnest desire to see you

continue to benefit your country by holding

your present office, and I shall not shrink

from any personal responsibility attending

it, “potestas modo veniendi in publicum

sit, dicendi periculum non recuso.” But I
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repeat that I shall be the first to hail a

change of opinion or practice on the part

of your Lordship. -

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

Lincoln's Inn, March 23. 1251.

A-s-s-s-

SKETCHES OF THE BAR. No. III.

LORD PLUNKET.

We had intended from our own sources to

have given a sketch of the forensic talents

of Lord Plunket: but are willing to suppose

them more imperfect than those which arise

on the spot of his birth. We therefore make

the following extracts from a sketch of this

eloquent advocate in a Dublin publication,

the National Magazine. Making allowances

for a little extra rhetoric, it appears to us

an interesting paper.

Lord Plunket was the son of a presbyterian

minister, who died, leaving his family plunged in

distress: by the assistance of a friend he was

enabled to pursue his collegiate studies, as the

preparatory step to the attainment of a pro

fession. The fact of his Lordship's having been

brought up among dissenters may have had no

slight influence on the formation of his character.

Whatever may be the peculiarities of dissenters,

it must be admitted that their tenets and con

duct encourage boldness of thought and freedom

of discussion, prompt men to express their feel

ings freely and maintain them resolutely, to

respect the sacred rights of conscience, and

worship liberty as a goddess deserving of un

mixed and continual devotion. The presby

terians were foremost in spirit, intelligence, and

power; they had raised Ireland from the degra

dation into which she had fallen, achieved her

independence, and they were justly proud of

the noble work which they had accomplished.

Bred up amongst such a class, his Lordship

must have imbibed liberal opinions—his enemies

assert they bordered upon republicanism; but

heartless men cannot discriminate between a

virtuous enthusiasm for liberty and a wild revo

lutionary spirit. His Lordship became a mem

ber of the Historical Society, in its best days a

society which, whatever bad habits it may have

engendered, is entitled to the lofty praise of

having been a noble school for the instruction

of the noblest faculty which the bounty of

heaven has bestowed on man. He soon at

tained eminence as a speaker; his eloquence

was bold and rapid, nervous and impressive, as

it continues at the present day, save that it is

matured by wisdom and tempered by experience.

He quoted no verses; he delivered no mean

conceptions wrapped up in pompous words.

avoided rant and declamation; speaking logic

ally and brilliantly, he delighted his audience

by the charms of his eloquence, no less than he
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convinced their judgments by the soundness of

his reasonings.

Lord Plunket's university character travelled

before him to the bar, and prepared his friends

for his early and signal success. When keeping

terms in London he was an ardent student, and

never man devoted himself more eagerly to the

mastery of the most recondite learning of his

profession. In his person was strikingly dis

proved the silly but too prevalent opinión, that

unabated perseverance is incompatible with

splendid genius. One of his earliest friends was

Archbishop Magee, with whose capacity and

learning the public have been long familiar;

the intercourse and intimacy of such men must

have been equally beneficial to both; the lite

rary triumphs of the one must have stimulated

the other by a noble rivalry to perseverance.

Their political disagreement in after life dimi

nished the friendship, which had been formed

and cemented in their youth, when their opi

nions could scarcely have been discordant. #.
charge of inconsistency brought against either

might he obviated by considering that the ques

tion on which they differed most widely had

not then engrossed the attention of the public.

But Lord Plunket had another and dearer friend

in Mr. Burrowes; their attachment has been

deep and lasting—alike honourable to both—

the growth of mutual esteem and mutual affec

tion. And no circumstance reflects more honour

on Lord Plunket’s character as a man than the

unalterable regard with which he has repaid the

unshaken friendship of Mr. Burrowes—a friend

ship of which the highest individual in the land

might feel justly proud.

The success of Lord Plunket at the bar was

prompt and decisive, and that at a time when

eminence was not of easy attainment—when

every inch of the ground was disputed by

numerous rivals of extraordinary merit. He

had to contend with the sweet tongued and

persuasive Burke, whose seductive oratory en

chanted every ear—the sound learning and

serious logic of Saurin—the wisdom and expe

rience of Burston—the power and simplicity of

Burrowes—the irresistible wit, the deep and

touching pathos of Curran. I am tempted to

pause and ask, where are we to look for the

worthy successors of such men? The attorneys

may answer, Messrs. Bennet, Perrin, Litton,

Wallace, O’Lochlin, Doherty—unguestionably

good lawyers, and respectable men. They are

modest, I am satisfied; and would feel conscious

that they could be compared to the illustrious

individuals, who, fortunately for them, have

now left the field, only in the bitterness of deri

sion. The oratory of the Irish bar has been

sneered at, it will now be sneered at no more.

The genius of eloquence has nearly fled to make

way for declamatory ebullitions, nerveless insi

pidity, or prosing tameness.

Lord Plunket was engaged in the celebrated

case of the petition to the Irish House of Com

mons against the return of Hutchinson for the

University of Dublin. His printed speech on

that memorable occasion is excellent of course,

but certainly not superior to that delivered by

his friend Mr. Burrowes. They did all that men

could do, and failed;tºwhat can the sublimest

2
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eloquence achieve when matched against har

dened and profligate corruption? His practice

at this time was extensive, and he possessed

every requisite as a lawyer, to preserve aud

extend it; while his acknowledged superiority

as a public speaker marked him out as likely to

be a powerful ally to any political party to

which he might become attached. He was in

troduced accordingly into the Irish parliament,

in the days of its grossest corruption, and soon

became one of the most conspicuous public

characters of the time. The speeches delivered

by his Lordship in the Irish House of Commons

are deeply interesting. There is a recklessness

about them which seizes the attention, and com

pels you to believe in the earnest sincerity of

the man who could employ such daring lan

guage. He thundered forth his invectives with

the most unsparing fury, and lashed his oppo

nents with merciless and incessant sarcasms;

ridicule he disdained; scorn, hatred, and revenge

were the weapons of his wrath.

In the debates upon the union his passion

was ungovernable, his indignation boundless; he

vented his rage upon the devoted head of Lord

Castlereagh with relentless bitterness. The few

sentences in which he drew a comparison between

Mr. Pitt and Lord Castlereagh are unequalled for

the unmingled expressions of contempt: “The

example of the prime minister of England may

deceive the noble lord.

abandoned in his latter years the principles of

reform, by professing which he had obtained the

early confidence of the people of England, and

in the whole of his political conduct he has

shown himself haughty and untractable; but he

has shown himself by nature endowed with a

towering and transcendant intellect, and that

the vastness of his moral resources keeps pace

with the magnificence and unboundedness of his

projects... I thank God that it is much more

easy for him to transfer his apostasy and his in

solence than his comprehension and sagacity;

and I feel the safety of my country in the

wretched feebleness of her enemy. I cannot

fear that the constitution which has been formed

by the wisdom of sages, and cemented by the

blood of patriots and of heroes, is to be smitten

to its centre by such a green and limber twig as

this.” Of quotations he has ever been most

sparing, especially of [... morceaux, which

are the vulgar embellis

but whenever he did adopt them, they were sin

gularly felicitous, and pointed in their appli

cation. The following passage from a speech

upon the union furnishes a striking exemplifi

cation of this. “The independence of a nation

I must own does not appear to me to be exactly

that kind of bagatelle which is to be offered by

way of compliment, either to the youth of the

noble lord who honours us by his presence in

this house, or to the old age of the noble mar

quis, who occasionally sheds his setting lustre

over the other: to the first I am disposed to

say, in the words of Waller, -

* I pray thee, gentle boy,

Press me no more for that slight toy.’

And to the latter, I might apply the language of

Lady Constance; “that's a good child,— go to

He has his faults; he

ments of inferior orators;
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its grandam, -give grandam a kingdom, and its

grandan will give it a plum, a cherry, and a fig

- there’s a good grandam.” I hope therefore,

sir, I shall not be thought impolite if I decline

the offer of the constitution of Ireland either as

a garland to adorn the youthful brow of the se

cretary, or to be suspended over the pillow of

the viceroy.” A classical quotation of his lord

ship in the Imperial Parliament was likewise re

markable for strength and application; it was

that wherein he compared the ſury of the ex

cluded Catholics to the

* Irae leonum

Vincla recusantum.”

It must be admitted that however the vehement

adjuration and passionate appeals in his union

speeches, mayhave been warranted by the excite

ment of the moment, yet when perused calmly at

this distance oftime they appear to border upon

the ridiculous; as where he exclaims, “for my

own part I will resist it to the last gasp of my

existence and with the last drop of my blood,

and when I feel the hour of my dissolution ap

proaching, I will, like the father of Hannibal,

take my children to the altar, and swear them to

eternal hostility against the invaders of their

country’s freedom.” His lordship has changed

his mind wonderfully for the better; and relax

ing somewhat from the sternness of his Ro

man (?) resolution deemed it more consistent

with the character ofparental affection instead of

swearing his sons to eternal hostility at the altar

to swear them into snug official situations.

He entered the imperial parliament, member

for the University of Dublin; nor could that

learned corporation have selected a represent

ative better qualified to uphold their dignity

and the honour of the country. How unlike the

fate of Flood was that of Plunkett, in the Eng

lish House of Commons; the first with every -

attribute of greatness failed, the triumph of the

latter was complete. His sound judgment soon

taught him to adapt his style to the serious

character of his hearers. Hence it is that al

though a sarcastic vein prevails in many of his

speeches delivered in St. Stephen’s, yet the total

absence of that haughty and most insulting spi

rit of irony, which pervades his earlier efforts,

is easily perceivable. The members on the other

hand soon saw the sort of man they had to deal

with, they feared and respected him, and the

character which he once gamed amongst them

he never subsequently lost. He was not a talk

ative member, nor did he delight in making rapid

observations on the presentation of petitions;

he held himself in reserve for the proper op

portunity, and then showed that he knew how

to use it. -

The Catholic question was the theme in which

his abilities shone most conspicuously; his name

became identified with that great measure, and

he was ever regarded as its best and ablest ad

vocate; he was master of the subject in its

principles and details, for he had considered it

long and attentively; he was likewise intimately

acquainted with the country which it more im

mediately concerned; his speeches consequently

teemed with cogent arguments and valuable in

formation on the matter. His admirers say
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that his speech delivered in 1813, in bringing

forward the Catholic question, was his most

brilliant and triumphant effort in the British

senate: but I conceive that all his speeches on

this subject are equally excellent and convincing;

they are even finished compositions — every

sentence is perfect and compact; the speaker

seems resolved not to detain you a moment

longer than is necessary, his mind hurries on to

the conclusion. How forcible are his illustra

tions; “The time to have paused was before we

had heaved from those sons of earth the moun

tains which the wisdom and terrors of our an

cestors have heaped upon them: but we have

raised them up and placed them erect—are we

prepared to hurl them down, and bury them

again?” It is admitted that in the debate on

this question, he excelled every other speaker;

Canningjoked sometimes, Castlereagh blundered,

Brougham got furious, but Plunket, equally ele

gant, was more guarded and convincing. All

was respect and attention when he spoke; I

never saw a man listened to with such marked

attention, nor heard cheers so loud and trium

phant, as those which accompanied his forcible

and conclusive sentences. The most remark

able of his speeches upon other subjects, was

that spoken on the Manchester riots; his power

was such, that by turning round to assist the

government and assault the radical faction, he

may be said to have saved the country from ruin.

At that unhappy time the discontent of the

people was so fierce and violent, the schemes of

sedition so numerous and powerful, that the go

vernment of the country might be said to be

reeling from its position. Plunket lent his aid

to prop it up, and by what was considered an

astonishing effort of argument and eloquence,

gave to the frightened House of Commons the

tone and the temper which the house required;

he spoke to the radicals of the day as “incen

diaries, with their levers placed under the great

pillars of social order, and heaving the consti

tution from its foundation.” And yet distin

guished critics have termed this speech feeble

and degenerate, compared with those inimitable

specimens of masculine, chaste, epigrammatic,

vehement eloquence, which the oration on

the Catholic question betrayed. He has been ac

cused of resting too much “upon the general no

toriety of facts,” in the debate on the Manchester

riots; the Edinburgh Review observing it was

just such a speech as a lawyer might make up

from his brief. After this criticism from the

Edinburgh, it is amusing to turn to the Quar

terly; — what does it say of Plunket and his

speech P “As might have been expected from

the known character of Mr. Plunket's public

speaking, his speechiseminent for the unlaboured

clearness and compactness of its reasoning, for the

noble simplicity of its style and manner, and for

the soundness and devotion of its political views.”

The reviewer then descants upon Irish eloquence,

and bestowing upon it a just and splendid en

comium proceeds to observe, that Plunket's

style was all over English. A most admired

passage may not be entirely inapplicable to the

present times. “To whom are these calamities

to be attributed? Is it not to those, who, ac

a

-

tuated by selfish motives of ambition, (no, I will
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not say ambition, I will not squander away a

word often applied to nobler aspirations, to such

base designs,) is it not to those who seek mis

chief for mischief’s sake, who would let loose

the whirlwind, though with the conscious inca

pacity to direct it? Who would lay the fabric

of social order in ruin, not so much in the hope

of rising upon that ruin, as for the satisfaction

of contemplating the havoc they have made?”

It is most strange to find two such eminent pub

lieations differing upon the merits of a speech,

even as a composition. I entirely subscribe to

the criticism of the tory journal, although I do

not assent to the fairness of the observation that

his style is all over English.

Lord Plunket preserved his reputation in the

senate by speaking but seldom and speaking well,

but still it must be admitted that men like learn

ing; and Brougham who displayed such abilities

and information in a vast variety of subjects dis

cussed in parliament, deserves far higher praise

than the subject of this sketch, whose exertions

were confined within a comparatively narrow

sphere. -

With Lord Plunket's powerful forensic efforts,

every person of taste must be intimately ac

quainted. Considering his talents as an advo

cate, it seems somewhat strange, in looking over

the mournful catalogue of Irish state trials, not

to find his name appearing as counsel for the ac

cused. He seems to have stood aloof; to have

given way to Curran, his less solid, but more

brilliant, contemporary; the ardent character of

the latter eminent person tenupted him to mingle

more with the people: he was one of themselves,

and it was .. that they should fly to him

for help, when the strong arm was raised against
them. - -

For nearly twenty years his lordship prac

tised only in chancery; for the business of which

court his wonderful sagacity peculiarly fitted him;

he was not remarkable for his knowledge of

case law, nor did he bolster up his argument

with decisions in point; frequently, however,

his purpose appeared to have been rather to

puzzle the judge than to establish his client’s

case. It has been said, that Plunket ought always

to have been counsel for the defendant; for out of

the plaintiff’s case he was able to extract argu

ments to defeat him; and I have heard,but cannot

vouch for the fact, although it seems not im

probable, that when a case would be called on

in which he had hardly looked at his brief, he

would say, “Well, no matter; Saurin knows

the case, and will say enough for himself, and for

my purpose too: ”, thus he always cut a staff at

his adversary’s hedge to beat him with. Two

memorable jury cases prove, in a signal manner,

the depth of his understanding, and the vigour

of his eloquence. The first—the case of the

prerogative information against the chief barons,

in 1816, is still fresh in the recollection of the

profession and the public; such a blaze of elo

quence, on so dry a subject, never before asto

nished and delighted an Irish audience. Plun.

ket’s speech was not showy and ornamental, but

replete with antiquarian and recondite learning;

sometimes, amidst the profoundest train of rea

soning, a sarcastic reflection would escape him.

His attack upon Mr. Saurin was intcuperate, but

I) d 3
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useful, as it afforded an opportunity for the pre

sent chief justice for the delivery of one of the

most beautiful speeches in reply, ever made in a

court of justice. The second trial to which I

allude, was that of Hardwick and others, for a

conspiracy to create a riot, in 1823. The state

ment of the then attorney general, Plunket, was

classical, energetic, and luminous; many parts,

on a calm perusal, resemble a beautiful historical

composition; as, for example, the following cha

racter of William the Third :—“Perhaps, my

lords, there is not to be found in the annals of

history, a character more truly great than that of

William the Third. Perhaps no person has ever

appeared on the theatre of the world, who has

conferred more essential or more lasting benefits

on mankind; in these countries, certainly none.

When I look at the abstract merits of his cha

racter, and contemplate him with admiration and

reverence—lord of a petty principality—desti

tute of all resources but those with which mature

endowed him—regarded with jealousy and envy

by those whosebattleshefought—thwarted in all

his counsels, embarrassed in all his movements,

deserted in his most critical enterprises, he con

tinued to mould all those discordant materials,

to govern all these warring interests; and merely

by the force of his genius, the ascendency of his

integrity, and the immoveable firmness and con

stancy of his nature, to combine them into an

indissoluble alliance against the schemes of des

potism and universal domination of the most

powerful monarch of Europe, seconded by the

ablest generals, at the head of the bravest and

best disciplined armies in the world, and wield

ing without check or controul the unlimited re

sources of his empire. He was not a consum

mate general—military men will point out his

errors in that respect—fortune did not favour

him, save by throwing the lustre of adversity

over all his victories. He sustained defeat after

defeat, but always rose adversis rerum immersa

bilis nudis. ...; merely at his shining qua

lities and achievements, I admire him as I do a

Scipio, a Regulus, a Fabius; a model of tranquil

courage and probity, and armed with a reso

lution and constancy in the cause of truth and

freedom, which rendered him superior to the ac

cidents that controul the fate of ordinary men.”

The excellence of this glowing description will

induce the reader to pardon the length of the

quotation.

Enough has been said of hisforensic eloquence

to show that it was of matchless force, and suffi

ciently elevated to raise the imagination to the

level of great and vigourous conceptions. Has

not such a man as this a right to the highest ho

nours of his profession? And must not every

one who admits and admires the supremacy of

genius feel indignation, that reproaches should

be hurled against a ministry for elevating to the

highest station in the land, one whose talents are

so various and so splendid. He possesses the

rare union of high and commanding eloquence,

with the most acute and vigourous reasoning

powers: his natural logic exceeds that of any

living public man. It is astonishing with what

might he grasps the argument of an adversary,

and, while he crushes it to pieces, extracts from

it the matter that is to serve his purpose. But
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there is no trickery, no finesse, in this: he is not

only a subtle, but a bold, logician; he does not

nibble away a point from his antagonist, but

tears it from him by main force; yet always so

as to appear to have reason and fairness on his

side. He is collected in debate, but never cold;

he is seldom fiery, but then he is never frigid:

he is at once skilful and strong; and when his

adversary is once thrown, we scarcely know

whether it was by adroitness or by force. And

yet, after all, I cannot help thinking, that if he

had accepted the office of Master of the Rolls,

and settled in England, he would have injured

his fame, and lost a portion of that high renown

he now happily enjoys. In parliament he would

always have maintained his ground; he might

have made a good equity judge; but the bar over

whom he was to preside had been accustomed to

the immense erudition of Lord Eldon, to the

Wºº. wisdom and luminous decisions of Sir

illiam Grant, to either of whom, as equity

judges, it may not be deemed presumptuous to

assert, Lord Plunket would have been decidedly

inferior. Mackintosh must have ranked above

him as a philosopher and an author; for Plun

ket has given the world no proofs that he is

either; while Brougham, his equal in the senate,

would have cast him completely into the shade

as a universal scholar, as the founder of noble in

stitutions, the friend of science, the encourager

of learning, the patron of every good and useful

work. Lord Plunket's memory and talents can

not speedily be forgotten; but these illustrious

persons have better and more substantial claims

upon the attachment of mankind, and their glory

will assuredly be more solid and enduring.

THE UNIVERSITY OF LONDON.—

LAW CLASS.

LECTURES OF MR. THEOBALD ON THE LAW OF

PRINCIPAL AND SURETY.

No. II.

THE chief subject announced for consi

deration in this lecture was, the extent or

meaning of the words “special promise to

answer for the debt, default, or miscarriage

of another person,” with the view to deter

mine in what cases a compliance with the

enactment relative to that description of

promise is necessary.

From a review and minute critical exa

mination of several of the earlier cases,

Mr. Theobald inferred, that at first the

words quoted were understood by the

courts to apply to promises of guarantee

exclusively. Thus in Buckmyr v. Darnell",

the defendant's promise, namely, that if the

plaintiff would lend his horse to A. B.,

A. B. should return it safe, was held to be

within the statute, “because, (says Salkeld,

abridging the reasoning of the court) the

promise came in aid only (that is, he was

* 1 Salkeld, 27.
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an accessory or surety, and not a principal)

to procure a credit (that is, the loan of the

horse) to the party, and there is a remedy

against both according to their distinct en

gagements.” In Read v. Nash”, on the

contrary, where it appeared that no other

person was obliged as principal debtor, and

therefore that the defendant was a surety,

the case was held not within the statute.

Now, said the lecturer, had it not been pre

viously determined that the statute applied

to guarantees only, the consideration that

the promise in the former case was a gua

rantee, and that that in the latter was not,

would not have been decisive of the ques

tion, whether those promises were within

the statute. The lecturer next adverted to

the recent case of Kirkham v. Martyr."

There the defendant's son was alleged to

have ridden to death the plaintiff's horse,

and the defendant promised him a sum of

money in compensation. The material facts

in this case were identical with those in

Read v. Nash. In both cases an injury had

been, or was alleged to have been, commit

ted; in both, a third person promised a

compensation; in neither was the person

who committed the injury a party to the

agreement for a compensation; yet, in the

latter case (Kirkham v. Martyr), the court

decided the defendant's promise to be

within the statute, on the ground that it

was a promise to answer for a “miscar

riage.” Read v. Nash therefore is over

ruled, and in future, not only promises of

guarantee, but promises to answer for the

torts of others, must be in writing.

We have not space for more than an il

lustration of Mr. Theobald's views respect

ing the policy of this decision. Whilst,

said he, the words alluded to were under

stood in their most probable sense as appli

cable to guarantees only, principle and har

mony prevailed in the decisions; but, from

giving the word “miscarriage” a literal

interpretation, without regard to the con

text, the question arises, whether a literal

interpretation should not be applied to the

rest of the enactment; and if not, two in

consistent rules of interpretation exist con

currently, according to one of which man

cases which have been excluded from the

statute ought to be included, and accord

ing to the other, many included which

ought to be excluded. For instance, upon

a literal interpretation of the words “pro

mise to answer for the debt of another,”

Goodman v. Chase", and many analogous

* 1 Wils. 305.

* 1 Barn. & Ald. 297.

* 2 Barn. & Ald. 613.
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cases which have been excepted from the .

statute, would be within it; because, al

though the defendant was not a surety by ,

reason of the effect ofhis agreement in ex

tinguishing the liability of the principal

debtor, still, at the time his promise was .

made, the debt was not his own, but strictly

and literally “the debt of another.”

Mr. Theobald next reviewed the cases

taken by judicial decision out of the statute.

Goodman v. Chased, Browning v. Stal

larde, Tomlinson v. Gillſ, Anstey v. Mar

den g, Williams v. ", Bampton v.

Paulin', Burrell v. Trussellk, Houlditch

v. Milne', and Castling v. Aubertm, were:

the chief of those cited; and the results of

which he stated to be that the following

agreements are not within the statute:

1. Agreements, by the express terms of

which the creditor loses his right to recover

against his original debtor. 2. Agree

ments, by the legal operation of which the

creditor loses his right to recover against

his original debtor. 3. Agreements, ac

companied with a relinquishment by the

creditor to the surety or promiser of any

securities of any kind, on which he has a

lien for the sum promised. 4. Wherever

the creditor sells his debt, the promise of

the purchaser to pay the price is not within

the statute. r

Referring to Gall v. Comber n, and Grove

v. Dubois", Mr. Theobald next discussed,

whether the guarantee of a broker on a del

credere commission was within the statute,

and he concluded by announcing for his

next lecture, the subject of the extent and

the construction of the obligation of surety.

=

REVIEW.

Supplement to the Practice of the Courts of

King's Bench, and Common Pleas, &c.

By William Tidd, Esq. London, 1830:

Saunders and Benning. H. Butterworth.

The industry of Mr. Tidd has been again

employed for the benefit of the profession

in preparing his Supplement to the Practice.

In this work he has introduced the cases on

the subject of Practice which have been

decided since the last edition of his work:

and the alterations effected by the new

statutes. In an appendix will be found at

full length the 1 Wil. 4. c. 70. “ for the

* 1 Barn. & Ald. 297.

* Ambler, 330.

* 5 Taunt. 450.

$ 1 New R. 127.

h 5 Burr. 1887. 4 Bing. 264.

k 4 Taunt. 1 18. 1 3#; P. C. 86.

m 2 East. 325. * 1 J. B. Moore, 279.

• J Term R. 115.
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more effectual Administration of Justice in

England and Wales,” and forms altered ac

cording to the provisions of that statute.

Among the additions which are to be

found in the Supplement is a full treatise on

the law of “tender.” It commences at

page 10, and extends to page 36 of the Prac

tice. He begins by giving a definition of

a tender as “an offer to pay a debt or per

form a duty.” He proceeds to point out,

in what cases it is allowed, and in what not

allowed:—when it is necessary, and when

not,— in what cases it is a perpetual bar,

— when it should be made,–by and to

whom, - in money or bank notes, and

when production of money is necessary.

He then considers the cases in which a

larger sum than that due is tendered; when

change is required where the debt is due

to several persons. It is then shown that

it must be unconditional. He points out

the instances in which it ought to be plead

ed, – where it may be pleaded with the

general issue, – the form of the plea and

when it may be pleaded, - shows the effect

of a tender in admitting the contract, and

describes the subsequent proceedings in the

cause. He concludes with a statement of

the law on the subject of costs in such cases

which we subjoin. “Where the defend

ant in assumpsit pleaded non assumpsit as

to all but a particular sum, and as to that

sum a tender, and on the trial the fact of

the tender is found for him, but that the

sum tendered was not sufficient, by which

the plaintiff has a verdict on the general is

sue andjudgment for his damages and costs,

in such case there is not an instance of the

costs of the issue on the plea of tender ever

having been taxed for the defendant. So

where in a similar case the issue on the

plea of tender was found for the plaintiff

and on non assumpsit for the defendant, the

plaintiff was holden to be entitled to the

general costs of the cause. And a tender

and payment into court, by which the

plaintiff's claim is reduced below forty

shillings will not entitle the defendant to

enter a suggestion on the London Court of

Conscience Act, although the issue on the

tender be found for the defendant.”

We make the following extracts on the

subject of fees receivable by the officers of

the courts. - -

“It has been made a question, whether the offi

cers are entitled to take extra fees for business

done on legal holidays in vacation; and upon

this subject Lord Ellenborough is reported to

have said, in the case of Tweddale v. Fennell,

that the officers, though they may keep holidays,
must not be allowed to sell or make a traffic of

them: but it should be observed, that in this

º
-
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case an extra fee had been taken by the clerk of

the declarations, on the feast ofSt.Peter; which,

though mentioned in the statute of 5 & 6 Edw. 6.

is not considered as a legal holiday in term time.

This question, however, came directly before the

Court of Common Pleas, in the case of Martin

v. Bold, but was not decided. In that case, the

deputy sealer of writs, being at his office on a

legal holiday, (that of St. Luke, which falls on

the 18th of October,) a writ was offered him to

seal, which he refused to do, without an extra

fee; and the Court, without deciding on his

right to make such a demand, held that at all

events his refusal to seal the writs was not an

offence, for which they would grant an attach

ment; so that the question may be considered

as still unsettled. It has been determined, that

the clerk of the papers in the Fleet Prison is en

titled to the fee of 2s. 6d. on every action from

which a prisoner is discharged: but the warden

of the Fleet cannot demand an additional fee for

expedition in returning a writ of habeas corpus:

and it seems, that the prothonotary of the

Whitechapel Court of Requests is not authorized

in receiving of a plaintiff, at one payment, all the

fees necessary to bring his cause to issue, before
the suit is at issue. -

“The quantum or amount of fees, anciently

payable to the officers of the Courts, have been

settled and ascertained from time to time, by

acts of parliament, or the king's letters patent;

or by commissioners appointed under the great.

seal, to enquire into and examine the same; or by

the judges; or a jury of officers, clerks, and at

torneys,imhº and sworn for that purpose;

or by the verdict of a jury, on a quantum meruit.

“In the King's Bench, a table or note of the

fees due and time out of mind used to be paid to

the prothonotaries, or chief clerks, on the plea

side of the Court, and to their clerks, was pre

sented by a jury of attorneys, upon oath, by .

virtue of his majesty’s commission, in April

1650; which table was kept in the King's Bench

Office, where it was burnt in the great fire of

London. In the Common Pleas, it appears that

certain fees belonging to the prothonotaries,

custos brevium, clerk of the treasury and his

clerks, and the filazers for common process,

were allowed and ascertained by the Judges of

that court, as far back as the thirty-fifth year of

the reign of Henry the Sixth : and, in the reign

of James the First, orders were made by the

Judges, concerning the exaction and excessive

taking of fees; by which it was ordered, that -

‘ an exact examination should be had in every

court, and in every office, what fees were an

ciently taken and due, for every thing done in

that Court, and what had been exacted by colour

of erecting new offices, or for post diems, or in

respect of expedition, or upon any other pretence

or colour whatsoever; and that the like should

be done by the justices of assize, for fees belong

ing to the clerk of assize, or of the peace, sheriffs,

or other officers whatsoever, within their cir

cuits; and that then, the true and ancient fees

being known, they should be set down in tables

in every court, and for every circuit, there to re

main in such places as the Judges of those

sevcral courts and circuits should assign and
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appoint.” Lists were accordingly prepared of

the fees claimed by the custos brevium, and other

officers of the Court of Common Pleas, in right

of their offices; which were referred to a jury

of attorneys, who certified thereon: and, in the

beginning of the reign of Charles the First, the

king having appointed commissioners for en

quiring after exacted fees, and innovated offices,

tables were made out of the fees due to the

chief justice and other justices, and to the

custos brevium, and other officers of the Court

of Common Pleas: and in 12 Car. 1. (1636) the

fees due and belonging to the three protho

notaries of that Court, for entries of declarations,

pleas, and judgments, and also for the making

and entering of writs in their several offices, and

for other dues belonging to them, were con

firmed and allowed by King Charles the First,

by his letters patent, under the great seal of

England.
-

. “In the time of the Commonwealth, a rule of

Court was made, in the Upper Bench and Com

mon Pleas, that “a jury of able and credible

officers, clerks and attorneys, should, once in

three years, be impannelled and sworn, to en

quire, (amongst other things,) of new or exacted

fees, and of those that had taken them, under

whatsoever pretence, and to prepare and present

a table of the true and just fees, that the same

might be fixed and continue in every office, and

likewise for the Marshalsea and Fleet prisons;’

but these rules have fallen into disuse. Tables

of fees, however, of all the courts at Westmin

ster, appear to have been presented to the

House of Commons, in 1693, pursuant to an

order for that purpose: which tables contained

not only the fees due to the Judges and officers

of the Court of Common Pleas, but also to the

officers on the plea side of the Court of King's

Bench, and of the Crown Office: and to the

Masters of the Court of Chancery, and their

clerks; and the fees taken in the office of pleas

of the Exchequer, for writs, entries, and other

proceedings; together with the fees of the clerk

of the peace of Middlesex, and Surrey, and

clerk of the assize of the Home Circuit; and the

fees of the cursitor's office. Lists of the officers,

and their deputies, belonging to the several

courts in Westminster Hall, with the lists,

accounts, and tables of fees claimed by them,

were also presented, in 1730, to the House of

Commons.”

REMEDY OF ATTORNEYS IN PART

NERSHIP.

To the Editor of the Legal Observer.

SIR,

A cAse involving a question of considerable

importance to the profession recently came be

fore the Court of Common Pleas *, to which I

would beg to call your attention. I allude to

the question as to the right of an attorney, or of

attorney partners, after dissolution, to commence

an action for the recovery of costs for business

* Wansandau and Tindale v. Brown.
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done in a suit still pending. The circumstances

were these:–The defendant Brown, a personal

friend of Wansandau during his partnership with

Tindale, employed him to conduct a suit in

Chancery, which was carried on by V. and T.

down to the time of their dissolution of partner

ship, afterwards by Wansandau alone, and then

continued by the new partnership of Wansandau

and Brown till they dissolved, and then again by
Wansandau alone. At the time of the dissolution

of the second partnership of Wansandau and

Brown, a special case had been directed by the

Court of Chancery, and up to that period the

defendant had paid a considerable sum on ac

count to Vansandau. Signed bills were delivered

to the defendant separately by W. and T. and W.

and Brown, with a cash account as between the

defendant and the partnerships.

W. and T. and W. and B. arrested the de

fendant in separate actions, for the amount of

each bill, and both causes came on before Gase

lee J., when a special case was directed for the

opinion of the Court.

The objections raised on the part of defend

ant were, 1st, that he was not liable to be sued

until the termination of the suit; –2dly, he

denied a joint retainer, and insisted that he was

indebted only to Vansandau solely; —and, 3dly,

as to the action at the suit of W. and B., he con

tended that there was business charged for

therein, which had been transacted by Wansan

dau alone, after his dissolution with Tindale, and

prior to the partnership of W. and Brown, and .

therefore, as to that part, the latter partnership.
were not entitled to recover.

The defendant gave notice to produce the

joint retainers. The plaintiffs' clerks proved that

the defendant called repeatedly at the offices

of the partnership, and that their names were

painted in a conspicuous place upon the door:

but on cross examination, the pſaintiffs’ clerks

stated that the defendant had always enquired

for Mr. Vansandau, and that he had not on any
occasion seen Mr. Tindale. The defendant's cor.

respondence appeared also to have been always

addressed to Mr.V. and, not to the partnerships.

On the part of the defendant it was said, that

the client had nothing to do with a partnership

between attorneys — that a separate retainer

could not be converted into a joint one against

his consent—and that, as it could not be shown

he had ever, recognised the partnerships, the

plaintiffs could not maintain their joint actions

against him. It appeared too, on the trial, that

Wansandau was still proceeding with the special

case directed in the suit. It was attempted to

distinguish partnerships between attorneys, and

between others carrying on a trade, and that the

names of the firm, in the case of attorneys, did
not*. upon the Roll, &c.f

It should seem that the defendant had the

benefit of the advice and exertions of the part

nerships; and it may be observed, that solicitors

cannot dissolve as against their client, he being

entitled to their united exertions. Cholmondeley

f A party can only appoint one attorney, and

cannot appear, or plead, in the name of a firm,

4 East, 195. Ellenborough C. J. -
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y. Clinton, 19 Wes. 273. Cook v. Rhodes, ib.
In note.

And it is questionable, whether the defendant

would not have been entitled to sue the part

nerships formegligence,ifany had been committed;

and the production of the papers marked in

the name of the firm, by the attorneys them

selves, would probably have been evidence

against them of joint employment. See Hill v.

ucker, 1 Taunt. 9. Hellings v. Gregory, 1 C.

& P. 627; and Carne v. Legh, 6 B. & Cres.

124.

As to an attorney’s right to withdraw his ser

vices, the cases, which are principally in equity,

lay it down that he cannot do so. I have always

thought that such a general rule, under all cir

cumstances, was a hard one: for suppose the

attorney to quarrel with his client, because he

will not act improperly, as the client may re

quire; or the client otherwise misconducts him

self; it would be very unjust that the attorney

should be obliged to continue to act against

his inclination. - -

, I understand, however, that Lord Tenterden

has, at nisi prius, in more than one case, decided

that an attorney may withdraw where the client

misconducts himself. Here there is one excep

tion to the general rule, and I apprehend other

circumstances might arise, which would justify

the attorney in declining to act any longer; and

wherever #. would be so justified, I should

think he might clearly sue for the amount of his

bill, in whatever stage he might quit the pro

ceedings. Messrs. How and Heptinstall were con

cerned in an action, wherein Lord Tenterden

held that an attorney might withdraw his ser

vices. X. D.

-

ENCLOSURE OF COMMONS.

By an Enclosure Act passed in 1760, the

wastes sought to be enclosed were estimated

at 3500 acres; and it was enacted, that “all”

the waste grounds should, before a stated day

in that year, be allotted by five commission

ers therein named, “ and their successors, or

any three or more of them;” except such parts

as should by the commissioners or their suc

cessors, or any three or more of them, be deemed

incapable of cultivation, which unimprovable

parts should remain common. The commis

sioners duly made their award by which they

allotted about 1500 acres, and left 2000 acres

unenclosed waste. -

A clause provides, that if any of the commis

sioners, or any new ones appointed in their

stead, should die or refuse to act, it should be

lawful for the commissioners for the time being,

or any three or more ##. by writing, to

appoint commissioners if their stead. All the

original commissioners died without exercising

the power of appointment; and the freeholders

now wish the 2000 acres to be enclosed and

allotted upon the basis of the above act. Can

any correspondent of the Legal Observer sug

gest a mode of effecting this object without ob

taining a new act of parliament? R

Enclosure of Commons.— Superior Courts.

SUPERIOR COURTS.

COURT OF CHANCERY.

INJUNCTION.- CoMPANY.

Mr. Knight, with whom was Mr. Girdlestone,

Jun, moved for an injunction to restrain the

Grand Junction Water Company from applying

the funds of the company bringing water }.

Colne in Buckinghamshire, to other purposes

not contemplated by the original deed of incor

poration; and moreover, to restrain them from

applying to parliament to obtain an act for that

purpose. The application was made on behalf

of the plaintiff, a shareholder to the extent of

10,000l., and originated in the intention of the

Company to enter into speculations which were

estimated at the lowest at 120,000l., and which

were not contemplated by the original deed of

settlement.

Mr. Solicitor-General, Mr. Pepys, and Mr.

W. Russell, opposed the motion.

The Vice-Chancellor thought that the Com

pany had no right to apply the funds for any

F. not contemplated by the original deed of

settlement, and granted the injunction. W. C.

Mar. 12. 1831.

The defendants appealed from this order to

the Lord Chancellor.

The Lord Chancellor thought that as to the

first part of the case, the plaintiff, having be

come a shareholder, could not object to the

application of the funds of the company which

had been agreed upon by the directors of the

company; and as to the lastJ. of the appli

cation, he thought that he had no power to re

strain the defendants from making an application

to parliament. Ware v. Grand Junction Water

Works Company, L. C. March 14. 1831.

MOTION TO WITHDRAW From SUIT.

Garratt moved, that upon payment of the

costs incurred by three of the plaintiffs, they

might be allowed to withdraw themselves from

the suit; and contended that plaintiffs might al

ways withdraw from a suit, the court taking care

at the same time that the remaining plaintiff or

plaintiffs, should not be in a worse situation than

they were before the withdrawal of their co

plaintiffs.

Chandless opposed the motion.

The Vice Chancellor granted the motion, the

three plaintiffs paying the costs up to the pre

sent time; and undertaking, if they should be

come defendants, to put in their answer in three

weeks, and also to pay the costs of amending

the bill. Burton and others v. C.

Feb. 18.

COURT OF EXCHEQUER.

FLOGGING.

Richards moved for a rule to show cause, why

the verdict in this case should not be set aside

and a new trial granted. It was tried by Mr.

Baron Bayley at the last sittings at Guildhall,

and the jury found a verdict for the defendant.

The plaintiff was a quarter-master on board the

! Scalesby Castle, one of the largest vessels in the
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service of the East India Company. She sailed

from the Downs in April 1829, and arrived in

Macao Roads in September in the same year.

The action was brought against the defendant,

who was the captain of the ship, for flogging

the plaintiff, on the ground of alleged mutinous

and disorderly conduct. The defendant pleaded

that he was obliged to inflict the flogging on

the plaintiff in order to preserve discipline on

board the ship. On this allegation the plaintiff

took issue. The assault in question had been

committed in December 1829, at the time

when the ship was lying at anchor in the Macao

Roads. It was now contended, that if the ship

had been upon the high seas, where no assistance

could have been afforded to the defendant, the

case would have been materially different, the

captain then might have been justified in the

course he had adopted; but when the ship was

in still water he was not.

Lord Lyndhurst C. B. It does not appear tome

that there is any question raised on this record

on which we can say that this rule ought to be

granted. It is clear that the plaintiff took part

in the mutinous proceedings on board the

Scalesby Castle, and that, in consequence, he

was flogged. Now, I apprehend, that the cap

tain of a vessel has a right to inflict moderate

punishment on any of the crew, for the purpose

of enforcing discipline. No question can be

be raised as to the right to inflict moderate

punishment. . As to the extent of punishment

no question has been raised. On this record,

therefore, I do not think any question has been

raised which can enable us to grant the present

rule.

Garrow B. I entirely concur in the opinion

of his lordship. And I think that the persons

most interested in this decision are the sailors

themselves. For it would be dreadful for them

to set out on their voyages with an opinion,

that it was for them, and not for their respon

sible officers, to decide how the discipline of the

vessel is to be carried on.

Vaughan B. concurred.

Bayley B. I think the verdict was right; and

I think we should be creating a prejudice to the

service by granting a rule to show cause, as we

should thereby intimate that a doubt could exist

on the subject. The law gives power to the

captain to inflict moderate chastisement in cases

of mutiny. The plaintiff says there was no cause

for punishment at all; now, the defendant al:

leges that the plaintiff behaved in a riotous and

mutinous manner. If it can only be made out

that the ship was in a state of mutiny at the

time, that is sufficient to justify the captain in

inflicting this punishment. Now it is clear from

the evidence, that the jury were justified in

finding that it was so. } think, therefore, that

the verdict ought to stand.

Rule refused. Lamb v. Burnett, H.T. 1831.

The learned barons in their judgments do not

directly notice the objection taken to the ver

dict, that the captain had no right to inflict

unishment when the vessel was in still water

in the Macao Roads, although he might, if the

vessel were at sea. But their general principle,

that where the vessel is in a state of mutiny the

captain has a right to inflict punishment for the
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enforcement of discipline, clearly shows, that

the place in which the vessel may happen to be,

can make no difference in the power of the

captain.

court of KING's BENCH.

EccLESIASTICAL PROPERTY.

A., the plaintiff, in 1821 purchased an annuity

from the defendant, a clergyman, then 76 years

of age. The annuity was calculated at three

years' purchase, the sum paid being 900l. for an

annuity of 300l. To secure the payment of the

annuity a warrant of attorney was taken from

the defendant, in order to enable the plaintiff

to sequestrate the defendant’s living in case the

annuity should be in arrear. The annuity was

in arrear, and the living in point of fact seques

trated. On the death of the defendant in 1829,

without process issuing, a motion was made on

the part of his son to set aside the transaction

on various grounds; but the objection princi

pally insisted on was, that the warrant of attor

ney and sequestration issuing thereon were bad,

as contrary to the statute of the 15 Eliz. c. 20.

§ 1. with respect to church livings.

The Court was of opinion, that as the warrant

of attorney in this case was granted with a view

to the sequestration, that and the proceedin

under it were bad under the.*.

absolute accordingly." Flight v. Slater, Clerk,

H.T. 1851. K.B.

QUO WARRANTO.- TOWN-CLERK.

Campbell obtained a rule nisi for a quo

warranto, calling on the defendant to show by

what authority he claimed to hold the office of

town-clerk of the borough of Cambridge, on

the ground, that when the defendant was ap

ointed the office was full.

The Attorney-General showed cause. The

facts were, that a bill of indictment for forgery

had been preferred against a Mr. White, who

was formerly town-clerk of the borough. He

fled the country, leaving a Mr. Hoare to act as

his deputy, and Hoare acted as such till April

last, he then died. Mr. Cowper, who had been

an under clerk in the office, then claimed to be

allowed to act for Mr. White, but had then no

appointment, and the corporation proceeded to

appoint the defendant, as if the office were

vacant, with all the necessary forms. They

summoned Mr. White to appear, by affixing the

summons on the door of #. Town Hall, and

made the matter as public as possible. This

was all they could do in the case of a person

who had abandoned the country, and of whose

return there was scarcely any hope. Mr. Cow

er afterwards got an appointment executed by

hite in America, produced it, and claimed to

act under it The corporation, however, refused

to admit him, and then he applied for a quo

warranto. It was hoped, that. rule would be

discharged, as the corporation had done nothing

but what it was entitled to do.

Mr. Campbell in support of the rule con

* Wide Monus v. Leake, Clerk, and Jones,

8 T. R. 411. 43 Geo.3. c.84.; 57 Geo. 3. c. 99.

Doe d. Cates v. Somerville, 6 B. & C. 126. Doe

d. Boughton v. Stow, 9 B. & C. 344.
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tended, that as Mr. White was alive, and had

duly authorised another to act in his stead, the

corporation had no right to deprive him of his

office. The summons, too, was irregular; and

they had not given due notice of the day on

which they would appoint another clerk.

I,ord Tenterden C.J. was of opinion, that

the corporation had no right to proceed against

White on the ground of the felony, because it

had not been proved; but, at the same time,

when a person had fled the country on an ac

cusation of felony, and had left no appointment

with any person to act for him, he thought the

corporation had a right to consider the office as

vacant. Hoare had been appointed, and they

allowed him to act, but at his death there was

no appointment, and the corporation was en

titled to appoint another; and the subsequent

appointment by White was not sufficient. Un

der other circumstances, perhaps, the summons

would not have been sufficient. If a person

was absent from ill-health, or any other cause,

which precluded the hope of his speedy return,

then it might be proper that he should have

some indulgence. Here, however, the corpor

ation could not be supposed to know where

White was ; nor, from the circumstances under

which he absconded, could they have much ex

pectation that he would soon or ever return.

As to the day on which the defendant was

appointed, it was an adjourned day, and one

on which the corporation usually met, so that

notice could hardly be considered as necessary.

—Rule discharged. Rew v. Harris. H.T. 1831.

K. B. —

Lex DOMICILII.

ON an appeal from the Prerogative Court in a

suit respecting two codicils to the will of Mr.

John Stanley. This gentleman was a British sub

ject by origin, and died at Madeira in 1826, after

taking out letters of naturalisation in Portugal,

marrying a Portuguese subject, and renouncing

the protestant religion. His will and two codi

cils were made according to the forms of the law

of Portugal; the two codicils in question were not

made according to the form of that law, but to

that of the English law. They were consequently

void by the law of Portugal. The codicils,

which made provision for a natural son, José

Maria Bernes, and his issue, resident at Ma

deira, out of personal property in the English

funds, were disputed by the only legitimate son

of the testator, Mr. John Stanley jun., born a

Portuguese subject, and resident in Portugal.

The question was, first, whether the testator was

a domiciled subject of Portugal at the time of

his death; and, secondly, supposing him to have

been so, whether the lear domicilii should be ap

lied to the two codicils in question, so as to de

feat the declared and express intentions of the

testator, who had forbidden his legitimate son to

dispute their validity.

3.Å. a very elaborate argument in the court

below in Hilary term, 1830, Sir J. Nicholl de

cided in favor of the codicils. From this deci

sion Mr. Stanley appealed.

Their Lordships, after a full argument, pro

mounced their judgment against the validity of

the two codicils in question.

Supérior Courts.

Thus the ler domicilii is ruled to apply not

only in cases of intestacy, but to a testamentary

paper executed by a natural born British subject

domiciled abroad, disposing of personal property

in England. The common law judges in the

commission were, Mr. J. James Parke, Mr. J. Bo

sanquet, and Mr. Baron Bolland. Stanley v.

Bernes, H. T. 1831. High Court of Delegates.

court of PECULIARs.

DIWORCE. -

In a suit promoted by Ann Hewit against

John Hewit, her husband, for a divorce, on the

ground of adultery and cruelty,

Dr. Adams appeared for the wife.

appeared for the husband.

Sir John Nicholl pronounced sentence. The

husband in this case had been a widower with

one daughter, and the parties were married in

November 1824, at St. Andrew’s, Holborn. They

cohabited, first in lodgings in Hatton Garden,

and afterwards removed to Mr. Hewit’s house,

Crofton Hall, Kent. They had issue, twins, a

son and a daughter, who were born at Boulogne,

in August, 1825. After the birth of the children,

there had been no subsequent cohabitation

between the parties. Acts of ill treatment on

the part of the husband, at Hatton Garden,

such as ordering the servants not to obey his

wife; forcing her into her bedroom and locking

her up there; compelling her to sleep separate

in a garret, then in the drawing room, and finally,
in the kitchen. After their removal to the

country, the same treatment continued, and was

aggravated by its taking place while the wife

was in a state of pregnancy. Towards the end

of July, 1825, he removed her to France, not

allowing her to take clothes for the expected

birth of a child; and, on arriving at Boulogne,

he went first to one hotel and then to another,

where he hired a bedroom for his wife in

the garret, at the same time abusing her. The

next day labour came on; but he provided

no assistance for her. She was indebted to

the humanity of others for assistance, and was

delivered of twins. The husband stayed at

Boulogne that day; but, the next morning, he

abandoned his wife, leaving her without clothes

or money. She remained at the hotel six weeks,

supported by the kindness and humanity of the

British consul at Boulogne. Mrs. Hewit wrote

to her brother-in-law, and he came over and

brought her to England, after paying all the

debts she had contracted at Boulogne. It was

with great difficulty, and then only by arresting

the husband, that he could obtain repayment.

The brother-in-law, under a misapprehension

that the wife could not apply to this court unless

she paid the costs, recommended a deed of sepa

ration, under which the wife was allowed 101l.

the first year, and a smaller sum annually after

wards. This deed, however, was no bar to the

suit in this court; and accordingly, proceedings

were commenced against the husband. There

was a difficulty in getting the process served on

him. At length, in November, 1827, he was

served with the process of the court. The

charge of adultery, it had been admitted, was

No one

º
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not sufficiently proved; but there was quite

sufficient proof of savitia on the part of the

husband to entitle the wife to a separation.

There was extreme cruclty at Boulogne - some
thing even more than brutal in leaving his wife

in such a situation. The wife was therefore en

titled to the separation prayed.

On the question of permanent alimony, on the
part of the wife it was alleged that Mr. Hewit

was in the receipt of 1,500l. or 2,000l. a year:

On the part of Mr. Hewit, his income was alleged

to be 200l. a year.

The court allotted 120l. a year permanent

alimony. Hewit v. Hewit. Court of Peculiars.

ESSEX SPRING ASSIZES.

[We commence, in this Number, a series

of nisi prius cases, on the Home Circuit,

which will be the more acceptable from

the circumstance that there are, at pre

sent, no authentic reports of the cases

there decided.]

Before Mr. Baron Garrow.

PROMISSORY NOTE.–STATUTE OF UIMITATION.

Fenton v. White and Pryke.

This was an action to recover the sum of 200l.

and interest, due upon a promisory note given

by the two defendants on the 25th May, 1814.

W. pleaded the statute of limitations, and

Pryke suffered judgment to go by default. In

1814, Mr. Fenton, a tailor at Colchester, entered

into partnership with Pryke, and they esta

blished another business at Coggeshall. It was

agreed that Pryke should bring in 200l. ; as he

was not able to do that, his relation, Mr. White,

joined in giving the note in question. The

Common Serjeant referred to Lord Tenterden's

act 9 G 4. c. ., by which it is enacted, that no

verbal promise should be binding to take any

case out of the statute of limitations, but there

is a proviso that that act shall not affect any

party where interest is proved to been paid. In

this case payments of interest, and a small part

of the principal, were indorsed to have been

made in 1823 and 1825, and those indorsements

were signed by Pryke, and he contended, that

upon the case of Whitcomb v. Whiting, Doug. 65.1;

if one of two promisers pays interest, it will

revive the note as to the other, although he is

not aware of the circumstance.

Mr. Gurney for the defendant cited Atkins v.

Tredgold, 2 B. & C. 25, and said that the very

first payment was in 1823, after the six years

had expired, and that the writing then made by

Pryke could not affect White, as it was without

White's consent, and was not of itself sufficient

to prove that any payment was then made.

The learned judge overruled the objection,

as it could not be supposed that a man would

sign any paper admitting the payment of a sum,

and give that paper to another who could turn

it so much to his advantage, unless the fact were

SO.

This point was here immaterial, as the de

fendant White had on the 19th February, 1830,

written to the plaintiff, that he would call and

pay the amount.
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Mr. Common Serjeant and Mr. Platt for the

plaintiff; Mr. Gurney and Mr. Thesiger for the

defendant.

Verdict for the plaintiff. Damages 247l.

See Burleigh and others v. Stott. 8 B. & C. 56.

Evidence. — staMP. — PRESUMPTION. — wastE

LANDS.

-

Doe d. Curtis v. Spitty.

This was an action by ejectment, to prove

what is sufficient to establish the right of the

lords of the manor of Bures, otherwise Bowers,

Gifford, to the slips of waste by the side of the

road adjoining freehold lands.

The lessors of the plaintiff deduced the title

of the manor from the time when Doomsday

book was compiled to the present time. Some

short time back the manor and advowson were

separated from the manor-farm. The manor

has no copyholds belonging to it, but it had free

holds sufficient to keep it in existence, and

through that circumstance courts were omitted

to be held previous to the year 1800, when

Mr. Curtis became the owner. - *

The deeds relative to the manor were in the

possession of the defendant, and the plaintiff

wished to prove the conveyance of the property

from the original purchaser,who had covenanted

for the production of the deeds, to the defend

ant; and in so doing, attempted to give in evi

dence the draft of a deed, but Mr. Baron Garrow

would not admit it; for, as soon as deeds be

came evidence they must be stamped, and no

draft could be permitted to refresh the memory

of a witness, thereby enabling him to give

parol evidence of its contents. Notice was

served upon the defendant's attorney after the

opening of the commission, to produce a deed,

which he consented to do upon being paid the

expenses of sending to London for it. Mr. Thes

siger for the defendant contended, that he was

not bound to produce the deed, inasmuch as

sufficient evidence had not been given, and the

attorney had not agreed to pay the expenses.

This objection the Court overruled, and stated,

that although it was now in contemplation to

enact that all notices must be given before the

commission was opened, yet, until such was the

case, he must abide by the present decisions,

and there had been sufficient time; as to the

expense, the party who is compelled to produce

the evidence must bear it. [The commission

was opened on Monday, and the trial was on

Thursday.] In tracing the title, the court pre

sumed, that a person who devised the premises

was the survivor of three persons to whom the

estate was limited in 1785.

The facts relied upon by the lessors of the

plaintiff were, 1st, When Mr. Andrews, through

whom Mr. Spitty derived his title to the land.

for which he claimed the waste, purchased it;

Mr. Curtis objected to the waste being included

in the particulars of sale, and the quantity of

land was therefore reduced sixpence, being that

part uninclosed.

2d, Two letters from the father of the de

fendant (who had enclosed a part of the land

in dispute) admitting that he had made an en
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croachment, and offering either to pay some

quitrent or throw down the banks.

3d, Several leases for lives from Mr. Curtis

of the waste; the first beginning in 1800.

4th, Quitrents paid by Mr. Spitty (the father)

and others, for land so leased or allowed upon

sufferance,

5th, (But this was not admitted). The court

book, in which Mr. Spitty is stated to have been

one of the homage. The reason of its not being

put in evidence was, that the learned judge ob

served that the minutes signed by him, or a

person who saw him act as such, were the only

methods of proving the fact.

6th, Enclosures made by persons who had no

estate behind, and which might have been made

with the consent of the then lady of the manor;

and one instance where her consent was given

either as such lady or proprietor of the adjacent

lands.

Those relied upon by the defendant were, 1st,

The presumption of law, that where small slips

of land adjoin freehold land they belong to the

owners of the adjacent lands, and not to the

lord of the manor. Steel v. Prickett, 2 Stark.

463. Doe v. Pearsey, 7 B. & C. 304.

2d, No custom enabling Mr. Curtis to grant

leases.

3d, No proof by perambulation that the

manor was coextensive with the parish.

4th, Repeated instances of the waste being

used by the owners of the fields for putting their

manure on, and for turning their cattle on.

5th, The cutting of bushes and trees by the

owners of the adjacent lands.

The learned judge in summing up stated, that

primá facie all slips of waste did belong to the

enclosed lands, but that was only a presumption;

and it was for the jury to say whether the con

trary had not been proved.

They found for the plaintiff. Damages 1s.

Mr. Gurney and Mr. Platt for the plaintiff.

Mr. Thesiger and Mr. Sheere for the defendant.

LIABILITY OF SHERIrr.

Digby v. Cure, Esq.

This was an action against the late sheriffs of

this county, for wasting the goods of the plain

tiff. On the 8th April last aft. fa., issued at the

suit of James Digby against the plaintiff, and was

delivered to the sheriff. He sent his warrant to

his officer, Smith, who entered and kept posses

sion until 7th July last. The sheriff was con

nected with Smith by the evidence of the latter.

On the 28th April the sheriff returned that the

goods remained in his hands for the want of

buyers. After that there was no writ of vendi

tioni erponas, but Smith sold the property. The

Common Serjeant contended, that after the return

was made, the sheriff was functus officii, and

that, as no new authority was given to him, or

consequently from him, to Smith, the latter

must have acted as agent for the plaintiff, he

being an auctioneer as well as a sheriff's officer.

Mr. Gurney replied, that he had an action in

trover against the sheriff; and that the sheriff

having once had possession, he could have been

. Out.

Garrow B., after stating the circumstances of

Superior Courts.

the case—sheriffs, so far as they employ others'

are answerable; but they cannot be so for every

act of their agents. A. they have entered, it

is their duty to sell the things, in order that they

may make a return to the writ. If Smith had

entered, and had not given proper notice, or had

squandered the property, the sheriff would have

been answerable. Herean execution issues, and

under which Smith enters, and the plaintiff

wishes a person to continue in possession, al

though the sheriff has made a return to the writ.

Another writ should have issued, commanding

the sheriff to sell immediately; but from the

28th April to 7th July Smith continues in pos

session, sells things by retail, and finally by auc

tion. It would be preposterous to charge the

sheriff after his officer has changed his character,

and become an auctioneer. I shall therefore

nonsuit the plaintiff.

Pattisson v. Pearce, Esq.

An action against the sheriff of this county for

1829. The plaintiffdemised a farm in St. Law

rence, in 1824, to Richard Hunt, at a corn rent.

On August 8. 1829, a f. fa. issued at the suit of

Wayman against Hunt, under which the

sheriff entered, and kept possession till October,

1830. This action was to obtain the rent ac

cruing from Lady Day, 1829, to Lady Day, 1830.

being upon the averages 294l. 2s. 9d., sufficient

being left upon the premises to satisfy the plain

tiff for that due at Michaelmas last. A copy of

the writ and return was produced. The return

was made by the succeeding sheriff, and was

“for the want of buyers.” The town agent of

the under sheriff proved that it was the practice

to endorse the name of the officer on the writ,

and the day when the warrant was delivered.

Smith (the officer), had admitted that he had the

warrant, and proof was given that he entered,

andºfthe farm, and sold the produce.

Gurney—I propose to read the endorsement as

connecting the sheriff with Smith. The Common

Serjeant—I object. The writ and the warrant

are in your power; you have subpoenaed Smith

to produce the latter. The copy of a writis not

the best evidence. You have only an examined

copy of an endorsement by a sheriff, and a return

by a succeeding sheriff, and this is to avoid

calling the best evidence. Gurney—I have

sufficiently connected them... I prove his own

admission. In Fermor v. Phillips and Francis v.

Neave, 5 Br. & Bing. 26., it is decided that the

endorsement is evidence, and IW. the en

dorsement. Serjeant Stephen–We only want to

connect Smith. This is good evidence of Smith's

being employed. We are as well provided as if

we produced the writ, it being the practice to

put endorsements. We produce an examined

copy of a record. It is quite immaterial what

sheriff made the return, and it is sufficient if a

return is made. The bailiff’s name on the writ

is sufficient without the warrant. Knor—We

are not bound to call Smith. In Mr. Phillipps'

book on Evidence, it is stated, that it is not pro

per to call the bailiff, if it can be shown by the

sheriff or under sheriff that he was employed;

and see Hill v. Lea, 7 Taunt. 8.

Garrow B, after adverting to Digby v. Cure,
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.im which he did not recollect the cases now re

ferred to, or he should have admitted the en

dorsement in that case, said — I have often seen

the name of the officer on the stamp. It is more

satisfactory that the writ should be produced

than a copy; but, according to the copy, the

word Smith is on the writ, which means that

Smith was the officer who was employed. It

seems that the evidence of a copy of a writ is

received. Mr. Phillipps, in his very excellent

work, refers to several cases in vol. ii. p. 378.

There has been much contradiction of author

ities as to the evidence of the name being en

dorsed, but it is clear that if the name is so en

dorsed by the sheriff or his agents, it is sufficient

for the bailiff, and that the warrant is evidence

without producing the writ. . I shall admit the

evidence, but reserve the point, that a nonsuit

may be moved for.

The defendant ultimately agreed that a ver

dict should be entered against him.

==

MINOR CORRESPONDENCE.

It was stated in the course of the meeting of

creditors of Messrs. Chambers, held on the 2d of

March, and which, from the very respectable

quarter it came may be relied on, that cre

ditors of the bankrupts whose debts amount to

at least 50,000l., have neither proved their debts

or taken proceedings respecting them; and that

it is much relied on by Mr. Chambers, sen. that

in the event of such creditors not proving their

debts before November next (which he calcu

lates will be the case with the major part of

them), they will be barred by the statute of

limitations from enforcing their claims, the com

mission having issued in November, 1825.

Whether this is the case or not, the subject is

worthy the attention of solicitors who have

clients circumstanced as above noticed.

ANSWER TO QUERIES.

SIR, -

With respect to the answer of C. P. F. to the

uery inserted in No. xviii. Page 256 of this work.

# think he must be mistaken, and that the case

he cites does not at all bear on the point re

ferred to, which is, “whether a house rented as a

workshop, is liable to parochial rates, the person

occupying it living in another parish,” he says,
that in a case recently tried, it was decided that

a granary is not liable to parochial rates, and

for which reason he concludes, a workshop

would be exempt. Now, I can bring forward

two cases equally as strong, if not stronger, as

they are more decided to the point in question,

one of which is King v. Hogg, i. Durnf. & East,

721. in which it was held, “that a house and

engine for carding cotton, which was rented as

one entire subject, and described under the ge

neral name of an engine house, were rateable to

the parochial rates;” and the other case is King

v. St. Nicholas, Gloucester, 1 Durnf. & East, 723.

note in which it was held, that a machine house

for weighing waggons was rateable to the paro

chial rates, there being an emolument derived

therefrom.
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Even with regard to the case he alludes to,

(but the name of which he has not acquainted -

us with,) * if a man occupies a house as a

granary, and from which he derives an emolument,

then he would, I think, be fiable to be rated;

but if a farmer (who is not liable to be rated for

his stock,) was to make use of a house for the

purpose of a granary, it might then be different.

C. and D. according to the circumstances

stated in No. xix. p. 303., are not at liberty to

marry again, for it was decided that a marriage

lawfully contracted in England, cannot be dis

solved in another country, by any authority what

ever. See Rez v. Lilly, Burn’s Just. 637. and

1 Dow. Rep. 117.

The solution of the second query, in No. xix.

p. 305. depends on two points, 1st, Whether the

law of divorce in the United States amounts to

a complete nullity of the marriage, which if it

does B. cannot be entitled to dower in England,

as she must be considered the actual wife of the

party at the time of his decease; 2dly, If there

are two kinds of divorce, as in England, a mensa

et thoro, and a vinculo matrimonii, it would de

pend entirely from which of these B. ºdivorced.
Y. E.

QUERIES.

1. A. obtains a verdict against B. for 50l., upon

which a ca, sa, issues, and B. is locked up in the

King's Bench. A. undertakes to discharge B.

from custody, upon receiving the security of C.

for the amount of the debt and costs. The

security (a bond with condition to pay within

three months from the date) is given, and B. is

discharged. C. before he pays the money-be

comes bankrupt., Can A. prove upon the bond

under the commission against C.

2. S. and P. are partners in trade; P. is an

infant. It is intended to strike a docket, should

the commission issue against both P

3. A. mortgages to B. his freehold estate for

1000l. A covenant is madé that B. shall not

be at liberty to call in the same without previ

ously giving A. six months' notice in writing of
his intention; can B. compel A. to pay off the

loool. before the expiration of twelve months

without giving A. notice?

mºmºmº-mm

MISCELLANEA.

APPEALs IN GERMANY.

THE judicial faculty in every German univer

sity forms a court of appeal for the whole con

federation. In all the states the losing party in

a cause had the right of appealing to a university:

this right was confirmed by the act of confeder

ation; and even the native forum, if it find diffi

culties which require the assistance of more pro

found jurisconsults, may send the case for judg

ment to an university. In all these appeals the

members of thejuridical faculty become judges;

receive no salary for this part of their duty, but

they are entitled to certain fees paid by the liti

gants, which at Jena I have heard estimated as at

least equal to the professional salary. To this

* See Legal Observer, p. 318.
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union of the bench with the chair are undoubt

edly to be ascribed in some measure the distin

guished legal talents which have at all times

adorned the German universities, and which in

the present day are far from being extinct. The
theoretical studies of the academician are thus

daily brought to the test of practice, and he sees

at every moment how his logical deductions

work in the affairs of ordinary life. — Russell’s

Tour in Germany.

AN ADvoCATE's REHEARSAL.

Sir Henry Martin, Knt. was born in this city

(London), where his father left him 40l. a year;

and he used merrily to say, that if his father had

left him fourscore he should never have been a

scholar, but lived on his lands: whereas this

being though a large encouragement but a

scant maintenance, he plied his book for a better

livelihood. He was bred a fellow in New Col

lege in Oxford, and by the advice of Bishop An

drews addressed himself to the study of the

civil law.

By the advice of the said Bishop, Master Mar.

tim had weekly transmitted unto him from some

proctors at Lambeth the brief heads of the most

important causes which were tried in the high

commission. Then with some of his familiar

friends in that faculty, they privately pleaded

those causes among themselves, acting in their

chambers what was done in the court. But Mr.

Martin making it his work exceeded the rest in

amplifying and aggravating any fault, moving of

anger and indignation against the guilt thereof,

or else in extenuating and excusing it, procure

pity and obtain pardon, or at least prevail for a

lighter punishment. Some years he spent in this

personated pleading to enable himself against he

was really called to that profession.

Hence it was that afterwards he became so

eminent an advocate in the high commission,

that no cause could come amiss to him. For he

was not to make new armour, but only to put

on and buckle it, not to invent but to apply ar.

guments to his client. He was at last knighted

and made Judge of the Prerogative for Probate

of Wills; and also of the Admiralty in causes

concerning foreign traffic; so that as King James

said pleasantly : “He was a mighty monarch in

his jurisdiction over land and sea, the living, and
the dead.”— Fuller's Worthies.

JUDICIAL AMUSEMENT.

A few day’s afterwards I dined with the Lord

Chancellor (Jefferies), where the Lord Mayor of

London was a guest, and some other gentlemen.

His Lordship having, according to custom, drank

deep at dinner, called for one Mountfort, agen

tleman of his who been a comedian, an excellent

mimic ; and to divert the company, as he was

º to term it, he made him plead before

im in a feigned cause, during which he aped all

the great lawyers of the age in their tone of

voice, and in their action and gesture of body,

*

Miscellanea.

to the very great ridicule not only ofthe lawyers,

but of the law itself, which to me did not seem

altogether so prudent of his lofty station in the

law; diverting it certainly was, but prudent in

the Lord High Chancellor I shall never think it.

— Memoirs of Sir John Reresby.

LOCAL COURTS IN HAYTI.

The proceedings in the lower courts are some

what extraordinary in civil cases. If a creditor

institute a suit against a debtor in one district

and obtain a verdict, the defendant is permitted

to appeal from the sentence to the court of the

adjoining district, and so on in succession

throughout the whole series of district courts;

and if the last confirm the judgment of the first,

the defendant can then move it into the Court

of Cassation; and in the event of that court con

firming the judgments of the courts below he

may appeal from it to the president, and apply

for a new trial in those courts, so that the con

test proceeds ad infinitum.— Franklin's Present

State of Hayti.

QUALIFICATIONS OF A CHIEF JUSTICE IN

HAYTI.

The GrandJudge, Mons. Freshnellis an infirm

man of colour, nearly eighty years of age. Until

he arrived at middle age, he had been actively

and successfully employed in the marauding ca

reer of a private. His legal knowledge is just

what might have been expected from his pre

vious avocations. He is a modest old man,it is

true, for when his present appointment was of:

fered to him he declined it, as he said himself

from his incompetency to fill it, and to perform

the duties which it required. Boyer, however,

insisted on his accepting it, and remarked,

“that it did not require talent or legal knowledge

to execute the duties of it; that he had only to

do as he was directed by such orders as he

might receive from the bureaus of government.”

— Franklin's Present State of Hayti.

Lorp THURLOW AND THE DISSENTERS.

A deputation from the dissenters waited on

Lord#. by appointment, to request that

he would give them his vote for the repeal of

the test act. They were shown into his library,

where a plentiful collation had been prepared.

At length Lord Thurlow appeared, and, highly

gratified by their reception, they delivered a long

harangue, to which he listened with much pati

ence. When it was finished, he rose up and ad

dressed them:—“Gentlemen, you have called

on me to request my vote for the repeal of the

test act. Gentlemen, I shall not vote for the re

peal of the test act. I care not whether your

religion has the ascendancy, or mine, or any, or

none; but this I know, that when you were

uppermost, you kept us down, and now that we

are uppermost, with God's help, we will keep

you down.”



*

whe %rgal (ºthºrruer.

Vol. I. SATURDAY, APRIL 2. 1831. No. XXII.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

POWER OF THE BENCH OVER

THE BAR.

WE shall take this opportunity of noticing

the principal cases relating to the power of

the Bench over the Bar. Fortunately the

collisions between them are not very fre

quent, and have never recently in this

country led to very serious results. There

are two instances, however, in which a cer

tain power has been lately exercised and

has been questioned—the one in Ireland,

and the other in one of our colonies in the

West Indies; and as we know not how soon

it may be attempted to be extended to

England, we think this a fitting time to en

quire into its extent, and examine its found

ation.

We shall, however, rather discuss it as

a question ofprecedent than of principle, as

we are willing to admit that any power

which was formerly exercised over the

bar must still be submitted to. . A judge

must be armed with some authority over

the advocate, if the mere despatch of busi

ness alone be considered ; but we are de

sirous of ascertaining whether this power

can be carried to the extent which has fre

quently been threatened, and has been else

where exercised, viz. of committing a bar

rister for alleged contempt, and further, of

disbarring him, or otherwise disqualifying

him from practice. We shall therefore pro

ceed to consider the authorities.

By statute of Westminster 1. c. 29. at

torneys and serjeant-counters who have

been guilty of any malpractices, and have

acted unbecoming their profession, may be

silenced, and not be allowed to be heard any

more in the way of their profession. •

Lord Coke* is of opinion, that appren

tices at law, which is another name for bar

* 2 Inst. 214.

NO, XXII.

HoRAT.

risters, are included under the head of “ser

jeant-counters.”

The leading modern authority on the

subject is Hughes v. Scirace+, where a per

son of the name of Mitchell, a justice of the

peace and a barrister, was committed to the

Fleet for being a principal contriver in

marrying Miss Hughes, a ward of court,

under aggravated circumstances. Mitchell

applied for release from prison, and sub

mitted to make any reparation to the lady

which the court should direct, and likewise

to be restrained from acting as a counsel.

The counsel on the other side not very

much opposing it, the Lord Chancellor

Hardwicke made an order for his discharge,

upon his attorney's undertaking to pay the

whole expense ofthe former petition against

him. But as to Mr. Mitchell's submission

to be restrained from acting as a barrister, he

said, he should at present give no other

direction, but that, according to his own

submission, he should be restrained from

acting till further orders—“Because,” said

his Lordship, “from any enquiries that I

have hitherto made, I am not satisfied what

is the proper course to remove him from

practising as a barrister. If Mr. Mitchell

had continued a solicitor, there had been

no difficulty, for the ready and proper way

would have been to have struck him out of

the roll of solicitors; and surely it would

be very hard, when he has advanced him

self to a degree of greater rank in the law,

that there should not be some precedents

for degrading a person who, by his mal

practices and misbehaviour, has rendered

himself highly unworthy of the character

he has taken upon him of a barrister at

law. But whether this ought to be done by

+ 2 Atk. 173.; S. C. Hal. MSS. vol. 6.8. Line.

Inn Library, sometimes referred to by the name

of Mitchell’s case. E

e
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disbarring him, or whether the court by

its own power and authority will silence

him for the future, I shall not at present

determine, but have already referred it to

Lord Chief Justice Lee, who will assist me

in finding out precedents in such cases.”

The reporter adds, in a note, “ Mitchell

was afterwards struck out of the com

mission of the peace, and prohibited from

practising at the bar.” As, however, Mit

chell offered to abandon the bar, this case

cannot be considered a complete authority

for the power of disqualifying a barrister.

Some additional light is thrown upon this

point by the case of The King v. Gray's

Inn”, in which case an application was

made for a mandamus to be directed to the

benchers of Gray's Inn, to compel them to

call the prosecutor to the degree of a bar

rister. The court observed;—“The original

institution of the inns of court no where pre

cisely appears, but it is certain they are

not corporations, and have no constitu

tion by charters from the crown. They

are voluntary societies, which for ages have

submitted to government analogous to that

of other seminaries of learning. But all

the power they have concerning the ad

mission to the bar is delegated to them

from the judges, and in many instances

their conduct is subject to their controul as

visiters (see Dugdale's Origines Juridi

cales). From the first traces of their ex

istence to this day, no example can be

found of an interposition by the courts of

Westminster Hall, proceeding according to

the general law of the land; but the judges

have acted as a domestic forum. The only

case in which an attempt was made to pro

ceed in this court is reported in March.

One Booreman, a barrister of one of the

Temples, having been expelled, he applied

for his writ of restitution; but it was de

nied him, ‘because there is none in the

inn of court to whom the writ can be

directed: for it is no body politic, but only

a voluntary society, and submitting to

government; and the ancient and usual

way of redress for any grievance in the inns

of court was by appealing to the judges.’

In Townsend's case, reported by Sir T.

Raymond, it is assumed, arguendo, that no

mandamus will lie to the inns of court.

The first reason stated in March is not the

true one; the second is the true reason.

The true ground is, that they are voluntary

societies submitting to government, and the

ancient and usual way of redress is by ap

peal to the judges. There has been a very

late instance where this method of appeal

* 1 Dougl. 553.

Power of the Bench over the Bar.

had the sanction of the judges. “The first

day of Hilary term an appeal of one Mau

rice Savage, against an order of the bench

ers of Lincoln's Inn, which rescinded an

order for his call to the bar, made about

four or five days before, on the ground of

misrepresentation or surprise, was heard by

all the judges at Serjeant's Inn Hall. The

judges being attended by the treasurers of

the two societies of Lincoln's Inn and

Middle Temple, and examining the under

treasurers of each (not on oath, for they

proceeded as visiters), and the circum

stances of the charge fully appearing, and

after hearing Savage in support of his ap

peal, who did not examine any one to vary

the facts, declared their opinion, that the

call to the bar appearing to have been ob

tained by surprise, and the bench of Lin

coln's Inn having proceeded immediately to

annul it, the appeal should be dismissed.’

The consequence of all this is, that we are

all of opinion, that no rule should be made

for a mandamus; but if there is ground for

it, the party must take the ancient course

of applying to the twelve judges.”

The court of King's Bench adhered to the

same rule in a more recent caset, when

they refused to issue a mandamus against

the Society of Lincoln's Inn, to compel

them to admit a person as student.f

There is, however, a recent case decided

in this country on the point, by a Judge of

considerable authority. We allude to an

appeal case before the Privy Council, In re

the Justices of the Court of Common Pleas

at Antigua ), in which the circumstances

were as follow:—The petitioner had been

disbarred by the justices of the Court of

Common Pleas at Antigua, for various acts

of professional and general misconduct with

which he had been charged by the Attor

ney General and several other practising

advocates there. The advocates at Anti

gua practise both as barristers and attor

meys. They are admitted to practise in

both characters by the Court of Common

Pleas there, and afterwards practise in all

other courts in the island. Previously to

the final order for the disbarring the peti

tioner, the court had, at the desire of the

colonial secretary, examined witnesses

upon the charges which had been made

against him. He petitioned the privy

council to restore him to the bar. The

+ Exparte Wooler, M. T. K. B. 1823.

† See further, Butter v. Freeman, Ambl. 301-,

Blunt's edit. n. (2.); the King v. Southerton,

6 East, 143.; the King v. George Crossley, and

another, 7 T. R. 315. -

§ 1 Knapp, 267.
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Judges presented a memorial in answer to

the allegations contained in his petition, in

which they cited The King v. Gray's Inn,

and Mitchell's case, as authorities to prove

the right of courts to expel from the bar

those of its members who misconduct them

selves. The case was argued at great length

upon the merits. Lord Wynford's judg

ment was as follows:–“In England the

courts of justice are relieved from the un

pleasant duty of disbarring advocates, in

consequence of the power of calling to the

bar and disbarring having been, in very re

mote times, delegated to the inns of court.

In the colonies there are no inns of court;

but it is essential for the due administration

of justice, that some person should have

authority to determine who are fit persons

to practise as advocates and attorneys there.

Now, advocates and attorneys have always

been admitted in the colonial courts by the

judges, and the judges only. The power of

suspending from practice must, we think,

be incidental to that of admitting to prac

tise, as is the case in England with regard

to attorneys. In Antigua the characters of

advocates and attorneys are given to one

person; the court, therefore, that confers

both characters, may, for just cause, take

both away. Although, indeed, our own

courts do not disbar, for the reason I have

mentioned, I have no doubt they may pre

vent a barrister who had acted dishonestly

from practising before them. In a case

which came before us a short time ago from

Bombay, some of the members of this board

doubted that the Supreme Court there had

authority to prevent English barristers to

practise before them. The question was,

whether their authority had been properly

exercised. Whilst advocates in the colo

nies have an appeal to his majesty, the

power to remove them from practice can

never be abused.”

In this case the principles, as to the power

of disbarring a barrister are, therefore pretty

clearly laid down. We shall now consider the

other point to which we alluded; the power

which exists in the bench of committing a

barrister. This is, in fact, the more import

ant question. Where there has been gross

misbehaviour on the part of a barrister, it

seems only reasonable that there should be

a power of removing him from a profession

which he has disgraced: and, as this would

hardly ever be attempted in any case where

the misconduct was not very notorious and

extreme, the power is not likely to be abused.

The power of committing a barrister by the

court is, however, a much more questionable

authority. It must, of course, be left to the

discretion of the presiding judge: it maybe
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exercised from pique or in anger: the right

not only of the bar but of the suitor may

be infringed. A case might easily be put

in which an advocate, in the honest and zeal

ous discharge of his duty, might offend a

very sensitive judge: a dispute might en

sue; and, if the power to commit were clear,

the interest of the suitor might then be

greatly endangered. We have merely put

the case in its mildest light; but the judge

might be influenced by worse motives than

those to which we have alluded. It might

happen that a great political question was

at stake—that the personal interest of the

judge was concerned— that if the barrister

were committed, the success of a particular

side might be secured — all this might hap

pen: and the possibility of its occurring

makes us view this power in a judge with

great dislike and suspicion. We think he

should have no such authority. It is better

that some little indecorum should occasion

ally appear, than that the whole purposes

of justice should be left at the discretion

of one man. This is our opinion, and we

shall now give the only authority on the

point. We might mention several instances

in which this power has been stoutly denied

by advocates of eminence; but as they

have not been properly authenticated, we

refrain from citing them.

The case to which we allude, occurred

lately in Ireland, where a barrister was

committed by the magistrates presiding at

a petit session. We think the case so im

portant, that we shall give a full account of

it, which we are enabled to do through the

medium of The Law Recorder. An action

was brought by the barrister committed,

against the magistrates for a libel, under

the circumstances mentioned in the follow

ing portion of the address to the jury of

Lord Plunket, then Chief Justice of the

Common Pleas in Ireland:—

“Gentlemen of the jury,- This case has

occupied a considerable portion of your time and

attention, but I cannot say that it occupied

more than the circumstances of the case re

quired; it is certainly one of considerable

importance, both to the plaintiff and the de

fendants.

“It is an action brought by the plaintiff, a bar

rister, to recover damages from the defendants,

magistrates of the county of Limerick, for a libel

alleged to have been published by them. The

subject of this publication was certainly not one

which originated with these magistrates. It is

not an ordinary case of libel, in which a person

voluntarily publishes a libel against another; it

had been called for by a complaint made against

the defendants to the Chancellor, by the plain

tiff, through the medium of the Irish bar, and,

therefore, cannot be considered in the nature of

a voluntary itleOn the other hand, though

e 2
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it is to be distinguished from the ordinary cases

of libel, where a person inadvertently defames

another, yet, if a libel, it was a deliberate libel,

and intended to defame the plaintiff, though its

object was to defend the writers of it against

what they conceived an attack upon their cha

racter, and what contained a suggestion of the

W.P. of their dismissal from the magistracy.

We cannot, therefore, be surprised at finding

these gentlemen defending themselves with some

warmth, but, nevertheless, such defence ought

to be completely founded in truth.

“The cause comes before you, gentlemen, in

this manner. There was a meeting of the bar

of Ireland, where a statement was read, put for

ward by the plaintiff, Mr. Croke, a barrister,

against the icº, magistrates, presiding at

the Petit Sessions of Bruff, in the county of

Limerick, in which he stated he had been put

into the dock by these magistrates, merely for

asserting his right to plead for a client. This

eomplaint was entertained by the bar, and by

them forwarded to the Lord Chancellor; and

this, I think, is a proper place for me to read

his Lordship's letter to these defendants. You

will observe, these letters are but copies. The

question, whether the originals were properly

producible here, is to be considered in another

place. I have given no opinion on it. It is a

guestion solely for the Court of Common Pleas,

and the parties have each acquiesced, from a

due respect to their own characters, in a consent,

that copies of these letters should be taken for

the present, as the original documents, subject

however to this, that any verdict which may be

had thereon shall be set aside, in case the court

above shall be of opinion that these original

documents ought not to have been withheld. I

shall now read the letter of the 11th December,

1829, from the Lord Chancellor to the defend

ants :

“‘ Dublin, 11th Dec. 1829.

“‘Sir—The memorial I transmit with this

letter was sent to me by the directions of the

assembled bar of Ireland. The proceedings at

the Sessions to which it refers surprised me

when I first heard of them.

“‘As the head of that body, to whom his

majesty confided the dispensation of justice to

his subjects in this country, it is my duty to in

form you, that it is the privilege of those sub

jects to be heard by counsel in all his courts for

supporting and defending their civil rights; and

the rule last laid down in the court wherein

you preside, precluding that privilege, is illegal,

and must be immediately rescinded.”

“It is quite unnecessary that I should add any

thing to this high legal authority, on the point

of the illegality of the rule laid down by the

magistrates at Bruff... My Lord Chancellor has

given a just and dignified rebuke to them on the

occasion. It is, surely, the undoubted privilege

of the subject to be heard by his counsel in all

his majesty's courts, whether, high or low, to

support and defend their civil rights; and if such

a privilege was denied me as a barrister, I own

I should have adopted the language attributed

to the plaintiff here, and said that the rule was

grossly unconstitutional, and could not too soon

be departed from.

Power of the Bench over the Bar.

“It is proper, however, to inform you, gentle

men, that it is not for a violation of the right

that this action is brought. It is merely for the

publication of this libel; but you cannot consider

the one without the other.

“Here, them, ends that part of the letter from

the Lord Chancellor, which he writes in his

character of Lord Chancellor. The next part

admits of a different construction, for he says,

“‘On the part of the bar of Ireland (of which

I claim the honour of being a member), I further

inform you, that the act of committing to prison

a barrister who appeared in his place in court,

because he insisted on his privilege to be heard

on behalf of his client, was unprecedented and

indefensible. In the expectation that this ad

monition will prevent the recurrence of a similar

case, I shall not proceed further at present, but

leave to your discretion the reparation fit to be

offered to Mr. Croke for the indignity he has
suffered.”

“This is a representation from the Chancellor,

claiming the honour and privilege of being con

sidered a member of the bar, and submits to

these gentlemen whether they should not offer

reparation for what they had done. The state

ment of the bar assumes as true every represen

tation made to them by Mr. Croke, and if it is

so, the whole weight of the censure of the Lord

Chancellor rests on the conduct of these defend

ants; if it is not, it is diminished in proportion

as that statement departs from the truth. But

here let me observe, that, no doubt there was a

power in these magistrates, as there is in every

court, to protect themselves and preserve their

own dignity. If there was not such a power

vested in every jurisdiction, it would be quite

impossible for any court to administer justice.

However, an answer was sent to the Chancellor

by these magistrates to this charge, and this

answer constitutes the alleged foundation of this

action. After it had been forwarded to the

Chancellor, a letter had been written to these

gentlemen by his Lordship, which is dated the

21st December, 1829. Now, this letter has been

given in evidence on the part of the defendants,

and not for the plaintiff; and in it his Lordship

states, that the memorial of the Irish bar was

sent for the purpose of making such observations

as its subject might require, and that their state

ment should be sent by him to the adjourned

meeting of the bar. Now, the defendants’

statement, is unaccompanied by any expostu

lation against his Lordship's laying it before the

assembled bar; it is then to be taken as sent to

the bar, “on the same principle that their me

morial was communicated” to the defendants,

and we are therefore to take it as an issue knit

between the two parties, the representation of

the assembled bar on the one hand, and that of

the plaintiff on the other.

“Now, the counsel for the plaintiff have truly

stated, that it was not competent for him to

have brought an action for this committal.

Where a court has the jurisdiction of commit

ting, it is not competent for another court to

enquire into the circumstances of such commit

tal, so that the plaintiff has really taken the only

course in which he could have brought a ques

tion, on which the Chancellor was unable to
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decide, into a proper train of investigation; but

he takes this course, and it is not to be won

dered at that he has done so. If he had not, it

would have been better for him to lie down and

die, than be disgraced, as he should have been

if he had suffered his character to be stigmatised,

and had not taken up the gauntlet thrown down

to him. On the other hand, the charges against

the magistrates are of such a nature, that if they

feel they are false, they are bound to defend

themselves in every fair and justifiable manner.

“Before I give to you the particulars of the

statement made by M. Croke to the bar, you

will take into your consideration, whether what

has been published by the defendant, supposing

it not a voluntary attack, but made under the

feeling of its being necessary for their self

defence, was a bond fide vindication, or whether

it was a malicious representation—when I call

it malicious, it is not necessary that any express

malice shall be proved. According to the cir

cumstances the law will infer malice, and the

issue therefore is, on the one hand, has the

plaintiff substantially stated his case? —and,

on the other whether the defendants have fully

and fairly stated the particulars of their de

fence? In considering this, you will not be

attentive to minute circumstances, but merely to

discover whether the statement on the one side

or the other is substantially correct, or whether

it was intended to mislead.

“Now, as to the statement of Mr. Croke, it

will be material for you, in applying the evidence

to it, to see how far it is substantially true, or

whether any thing substantially material has

been suppressed. The statement of Mr. Croke

to the bar is this—

“‘I was employed as counsel before D.O'Grady

and M. Bevan, Esqrs, the magistrates presiding

at a Petit Sessions at Bruff, on the 26th day of

August last, in a civil proceeding, to recover

penalties under the act of 57 Geo. 3. c. 108.,

and having respectfully intimated to the court

that I appeared as counsel in the cause, Mr.

O'Grady said it was a rule established by the

court that counsel should not be heard; to

which I replied, that it was a rule which might

be departed from. Mr. O'Grady then said,

‘We have made the rule, and shall not depart

from it.’ I replied, that I thought such a rule

rather unconstitutional. Mr. O'Grady then said,

“What signifies what you think.” To which I

replied, that what I thought was of as much

consequence as what he thought,º which

Mr. O'Grady, in the presence of Mr. Bevan

(the other magistrate) exclaimed “Take the

counsellor, and commit him to the dock imme

diately.' Upon which I was rudely seized by

the breast by a policeman, and put into the

dock, and there remained forty minutes. The

bench then proposed to me to make an apology,

and that they would thereupon discharge me.

I said that no man had a higher respect for the

administration of justice than I had, and if I had

offended I was sorry. To the truth and accu

racy of this statement I pledge myself, as a bar

rister and a man of honour.

“JAMEs Chokk.”

“This statement you will have before you, and

I will now read to you the statement of the
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magistrates, on which this issue is knit, in their

reply, as conveyed in a letter to the Lord Chan

cellor: —

“‘My Lord, “Dec. 16. 1825.

“‘At a Petit Sessions held at Bruff, on the

26th August last, the undersigned were the pre

siding magistrates, and the court was unusually

crowded. A case against the toll-keeper of the

fair of Drummin was called on. A person ad

dressed the Bench, from the midst of the crowd,

under the gallery, and at the back of the court.

The magistrates desired him, if he had any thing

to say to the case before the court, to come

forward and say it. This person, without moving

from his place in the crowd, which were pressing

on, said he was engaged in this case.”

“So far as we have gone, there are two things

shown; one, that this person, as they ehoose to

designate him, was in the crowd under the gal

lery; and secondly, that he said he was engaged

in the case. -

“‘The magistrates told him, they could not

listen to him, as there was a rule of the court

not to hear professional persons. This person

then said the rule ought to be departed from;

and was, he thought, unconstitutional. The

magistrates replied, that it was the rule of the

court, and that what he thought of it could not

induce them to depart from it.”

“Now, if this statement, as contained in the

letter, is correct, and a proper statement by the

magistrates, supposing this to have been a right

rule, and that the exact truth is told, all might

be correct; but the allegation by Mr. Croke is,

that they said, “What signifies what you think.’

No doubt, there are shades of difference in a

statement, but such shades are not unimportant

if an altercation, happens between the bench

and the bar, for it might be very important to

decide where the altercation commences; if

the court so far forgets its dignity, as to use

colloquial or querulous observations, it is not

surprising, if those bring on altercations, which

would not otherwise subsist: such a reply as,

“What I think is of as much consequence as

what you think,’ would have been, under cer

tain circumstances, a very impertinent observ

ation; but, under others not exactly so, if ap

plied to the expression mentioned in Mr. Croke's

statement. . We next find, that “He then be

came silent, and the case before the court was

proceeding.” And here, what was observed by

counsel for the plaintiff is entitled to attention,

that the defendants themselves state, that “here

the plaintiff was silent, and the cause was going

on ;” so that there was an end to any thing

then, that could have caused the menacing atti

tude Mr. Croke, they say, then assumed; and it

will be here for you, Gentlemen, to consider,

whether, on the evidence, Mr. Croke was ac

tually getting half up on the bench, and whe

ther he used the threats and attitudes given in

evidence by the defendants’ witnesses, or whe

ther the fair and proper conduct, attributed to

him by Mr. Gleeson, was completely preserved

by him. All this, I say, is exclusively for your

judgment; and I must tell you, that before these

magistrates had made such a strong and delib

erate statement, as the following, that ‘Here

the business of theº was interrupted by a

- 2 e 3
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very general riot and disturbance, occasioned by

the mob forcing its way into the court, and this

person at its head, advancing in a riotous, men

acing manner, using abusive and insulting ex

pressions to the magistrates, and holding up his

clenched fists towards them, in a threatening

attitude.” Before, I say, they had stated these

as facts, they should have most attentively can

vassed all the circumstances which suggested

them, and weighed them well, before they should

have brought such serious charges against any

individual, and if their only grounds for the

statement was the assertion of third persons,

they should have been perfectly satisfied of the

truth of the assertions, and the credit of the per
sons making them. r -

“We find, shortly after, that these magistrates

make use of the expression, “His companion

in the dock,” alluding to another person of a

different grade in life, whom these magistrates

had committed that day. Now, gentlemen, it

is for you to consider,º: they would have

used this expression, if they had been preparing

a fair and candid statement of the circumstances

that had occurred on the occasion, and whether

there is any thing in the tone of this expression,

which savours of ill-will towards the plaintiff,

and whether, if a magistrate should find it his

duty, his painful duty, to commit a barrister to

the dock, you think he would designate him as

“this person, and allude to him in the words

“his companion in the dock.”

“But next comes a direct allegation, that,

“They had no reason to believe he was a bar

rister, and that it was not until after he had

been committed to the dock, that they knew he

was a barrister.’ You, gentlemen, will see from

the evidence, whether that allegation was con

sistent with the fact, whether it appears on the

evidence, that Mr. Croke had declared himself,

in the beginning, to be counsel for the plaintiff

in the case; or whether it was not disclosed

that he was counsel, until after his committal.

The magistrates, indeed, add, that ‘ his rank

should not have protected him : * but, gentle

men, it is right that we should recollect, that a

barrister stands not, as such, in any peculiar or

personal rank, but his claim to the attentive

consideration of the court is, from its feeling

that he is the shield of the subject. It is true

that a magistrate may, in an extreme case, un

dergo the responsibility of committing a bar

rister, if his conduct is grossly contemptuous,

but it must be an extreme case; and you will

see whether this committal was that extreme

case. No one recollects a barrister having ever

been committed in the exercise of his duty to a

client. We have heard of judges having threat

ened this result, but the oldest man living does

not recollect any court having ever exercised

this power: and it has been left for the magis

gistrates of the petit sessions at Bruff to be the

first to show the example. -

“The next thing we find stated by these ma

gistrates is, that, “from the thronged state of

the court, from the noise proceeding from the

crowd, and from the post in the centre of it,

taken by Mr. Croke, they early apprehended a

riot.' Now, gentlemen, if there were facts

- which portended the appearance of a riot, it

Power of the Bench over the Bar. -

certainly was their duty to state them; but

when they say, that a barrister was the cause, I

think they should have been able to establish it

beyond suspicion; but here they put him down

as the prºbable cause of the riot.—“Their sus

picion, they say, “lighted upon Mr. Croke, as

the probable leader.” Of this, too, gentlemen,

you are to be judges, whether he was so or not;

or whether they lightly, or whether they fairly

formed that suspicion.

“Again, they say, that ‘ his face was partly

disguised, as if to prevent his being recognised.’

Now, what is the impression thus intended to

have been made by this letter? Is it not, that

Mr. Croke came, intending to foment a riot,

and to protect himself from the consequences

that he actually had disguised his face? You

will consider the evidence as to that, and what

is the case as to this part of the subject. A

pedlar has a cause with a toll-gatherer, and it is

generally understood that a barrister is to come

to Bruff, on the plaintiff’s side; the barrister

does attend, and he is addressed by the clerk of

the court, who offers to get him a suitable scat,

and yet, after this, he is charged with wanting

to disguise himself, for the purpose of commit

ing a riot, and to disguise himself from those

whose attention he has called on to those rights,

with which, as a barrister, he was invested.

Now, if the magistrates did not believe that he

disguised himself for the purpose they suspected,

this was not a true statement, and therefore it

is, as respects them, an unworthy insinuation;

but they go on and say, that from his dress, de

portment, and conduct, “they never, suspected

he was a gentleman, and “they had consider

able doubts whether he was sober.’ You will

consider whether any thing appears to have en

tered into the mind of any of the witnesses, to

justify that suspicion.

“These magistrates then add, that ‘thesevery

unfavourable impressions’ on their minds “have

received strong comfirmation from information

which has since reached them.’ You will see,

[...'. the nature of this information. It is

eft for us to suppose it could only be the very

evidence which we have heard given for the de

fendants here yesterday, but they say there are

facts to which they wish to call the attention

of the Lord Chancellor. And what were these?

—That Mr. Croke, when he first entered the

court-house, loudly and distinctly addressed the

crowd in the hall, and told them, “he was come

there to humble the magistrates, and that he

would be assistant-barrister of the day, and such

like observations. Now, gentlemen, if Mr.Croke

used these or similar expressions, and there is

evidence-that he did so, the words are most im

portant indeed, and if you believe that he so con

ducted himself in the hall, before going into

court, it will go to diminish very much...the

amount of any damages you might be inclined

to find; and it will be also material, if the ma;

gistrates had any reason to believe that he had

been acting so, for it will go to justify that part

of their statement; and if it is an established

fact that he did so misconduct himself, and that

you should doubt as to what was his conduct in

the court, his conduct in the hall will help to

throw light on his conduct in the court, and you
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will think his conduct, as stated there, to be less

improbable; for where there is any doubt in the

evidence, you will have to consider probabilities.”

We have no room to extract the corre

spondence between the bar and the Irish

Lord Chancellor (Hart)on this subject,which

is of considerable interest. It is sufficient,

however, to say that this affront was not

tamely submitted to, and the case will

hardly now be quoted as a precedent.

This is the state of the authorities on the

point, from which we deduce the following

principles. That, in this country, the

Inns of Court have an undoubted authority

to disbar a barrister who has grossly mis

conducted himself: that in the colonies this

power may be exercised by the bench;

but, that the bench has no power to com

mit a barrister in the discharge of his duty

as an advocate.

THE NEW BANKRUPTCY BILL.

We shall again shortly allude to the Bank

rupt Bill, the details and the principle of

which still continue to be agitated both in

and out of Parliament. It is said, that all

the law-lords, including Lord Tenterden, are

opposed to it; and considerable fears are

entertained as to its passing, at any rate

in this session of parliament, even though

there be no dissolution. If this be true

we most sincerely regret it; its being

thrown out will, to use the emphatic words

of the Lord Chancellor, “carry dismay

and despair into the hearts of the citizens

of London.” We have elsewhere stated

our only objection to the bill, but we shall

insert two letters which we have received

from persons whose opinions are entitled

to attention, which enter into some of the

details. We hope, most heartily, that it

will pass; and are satisfied that, as a whole,

the legal profession is favourably disposed

toward it.

We may take this opportunity of advert

ing to some remarks on our publication in

an able contemporary. It is misinformed

if it supposes that we profess peculiarly

to represent the opinion of any one

class of the profession. We are proud of

the support which we have met from all

its branches. We certainly have laboured,

and shall continue to labour, to set the

profession right with the public; but we

are also anxious to advocate the interests

of the community. Ifour contemporary will

therefore favour us by the promised ex

amination of our opinions, he will see, that

we in no way support the exclusive senti

ments of any one class of the profession ;
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but that, receiving from many sources as

well the results of experience and practical

knowledge as the speculations and theories

of the law reformer, we have endeavoured

to benefit by both of them, to stand forth

the friend of moderate and practical re

form, and to direct growing feeling in its

favour into the proper channels. The let

ters we alluded to are as follow : — -

THE BANKRUPTCY court BILL.

To the Editor of the Legal Observer. .

SIR, -

On my return from the country last evening,

I found your valuable Supplement for February

contained the Lord Chancellor's speech on

Chancery Reform, and the new Bankruptcy

Court Bill. º,

A perusal of the new bill raised some doubts

in my mind; perhaps I can best convey them

| and obtain answers by putting them, with your

permission, in the shape of questions; thus,

In case no creditor shall think fit to accept

the office of assignee, under the official assignee,

is the official assignee to act alone? -

Is the official assignee to appoint the solicitor

to the commission?

Is the official assignee to be subject to liabili

ties as assignee of the estate, and to actions for

things done in the execution of his office?

What sort of security for costs on appeal is

expected to be found by a bankrupt (9th sect.)

iminediately after the adjudication has divested

him of his property? , -

Are attorneys to be permitted to stand in the

place of their clients, and examine and cross

examine witnesses, and address these new courts,

or must barristers be always employed?

Section 12. directs all examinations of the

bankrupt to be carried on in private: does this

mean to the exclusion of the creditors and their

attorneys?

Does it not occur to you, that the machinery

of the office of official and chief assignees, also

of the accountant general’s account keeping,

somewhat inconvenient; and that a little alter

ation in the mode of choosing assignees would

effect all the improvement necessary? -

I am, Sir, -

Your very obedient Servant,

21st March, 1831.

To the Editor of the Legal Observer.

SIR,

I have read with great care the new Bank

ruptcy Bill printed in your Supplement for Fe

bruary, and your remarks on it. I wish to call

your attention to a part of it, which, as it at

present stands, so far from being productive of

benefit, will greatly increase both expense and

delay. I allude to the sections in the bill which

relate to the proof of debts and the power of

appeal thereupon. They enact, that the proof

of debts shall first be made by one of the ju

nior judges, who, if!" thinks fit, may adjourn

e 4
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such proof into the subdivision court to which

he belongs, which shall finally dispose thereof,

without any appeal, “excepting upon matters of

law or the: or admission of evidence;”

in which case it is further enacted, that such

matter may bebrought under review of the court

of review, and the proof of the debt shall be su

perseded until such appeal shall be disposed of;

* and in like manner, there may be an appeal on

the like matter of law from the court of review

to the Lord Chancellor.” It is also provided,

that an issue may be directed to a court of com

mon law for the trial of disputed debts. Now,

sir, here are four distinct courts through which

a disputed debt may be carried. 1. That of the

Junior Judge. 2. The Subdivision Court. 3.

The Côurt of Review. 4. The Lord Chancel

lor's, besides an issue which may be directed as to

the same debt to a court of common law. There

may be no fewer than three appeals.

This appears to me worse than the présent

system, where, as you know, there is but one;

and, I am convinced, from some experience in

the matter, that if this triple right of appeal be

given, there will be much more vexation, delay,

and expense, than now exist.

I am, sir, your obedient servant,

A PRACTICAL MAN.

**
-

ANALYSIS OF NEW BILLS IN

PARLIAMENT.

TITLES BY PRESCRIPTION. - OUTSTANDING

TERMS AND JUDGMENTS.

LoRD TENTERDEN’s bill for shortening the time of

prescription, and lessening the impediments to the

transfer of real property created by outstanding

terms and judgments, recites that the expression

‘time immemorial’ is now by the law of Eng

land, in many cases, considered to denote the

whole period from the reign of Richard the

First, which is productive of injustice; for re

medy whereof it is proposed to be enacted,

That no claim which may be lawfully made at

the common law, by custom, prescription, or

grant, to any right of common, or other profit or

benefit to be taken and enjoyed from or upon

any land of our sovereign lord the king, or of

any ecclesiastical or lay person, or body corpo

rate, except such matters and things as are herein

specially provided for, and except rent and ser

vices, shall, where such right, profit, or benefit

shall have been actually taken and enjoyed by

any person claiming right thereto without inter

ruption for the full period of thirty years, be

defeated or destroyed by shewing only that such

right, profit, or benefit was first taken or enjoyed

at any time prior to such period of thirty years;

and when such right, profit, or benefit shall have

been so taken and enjoyed as aforesaid for the

full period of sirly years, the right thereto shall

be deemed absolute and indefeasible, unless itshall

appear that the same was taken and enjoyed by

some consent or agreement expressly made or

given for that purpose by words or writing.

In claims of right of way, watercourse, or

other easement, the periods to be twenty years

and forty years, unless by consent as aforesaid.

Analysis of New Bills in Parliament. —Settlements by Infants.

That when the light for any dwelling house,

workshop, or other building shall have been ac

tually enjoyed for the full period of twenty

years without interruption, the right shall be

deemed absoluteand indefeasible, any local usage,

to the contrary notwithstanding, unless it shall

appear that the same was enjoyed by some con

sent or agreement expressly made or given for

the purpose by words or writing.

Prescriptions and claims to modus decimandior

exemption or discharge from tithes where tithes

in kind demanded by the king or a layman or

corporation aggregate, to be deemed valid, on

proof of enjoyment for thirty years; unless

proof of render or payment prior to thirty

years. If the proof of the claim extends to

sixty years, the right to be indefeasible; unless

proof of consent, &c. Where tithes in kind

demanded by any ecclesiasticaſ person or corpo

ration sole, the prescription or claim to be valid

and indefeasible, upon evidence during the whole

time of two incumbents, and of six or more

years after the appointment of a third, not being

less than sixty years in the whole; unless proof

of consent, &c.

The act not to be available in suits pending or

to be commenced within three years.

Proviso in favour of infants, idiots, &c., as to

the periods of twenty and thirty years, but not

in any case where the right or claim is hereby

declared to be absolute and indefeasible.

Proviso for absence beyond sea at the expira

tion of the period. Six years allowed, except

where the right is declared to be absolute and

indefeasible; and Scotland, Ireland, the isles of

Guernsey, Jersey, Alderney, Sark, or Man, shall

not be deemed places beyond the seas.

In actions on the case the claimant may allege

his right generally, as at present. ... In pleas to

actions of trespass and other pleadings, where

the party used to allege his claim from time im

memorial, the period mentioned in this act may

be alleged; and exceptions or other matters to

be replied specially.

Terms of years created for particular purposes

to be considered as determined at the end of

two years after the purpose is satisfied, unless

assigned, &c. for some other purpose, or to

attend the inheritance.

Terms attendant on the inheritance may be

merged therein by the owner thereof.

oney recovered by bond, covenant, judg

ment, or term of years, to be deemed satisfied at

the end of twenty years, if no principal or inter

est paid in the meantime.

SETTLEMENTS BY INFANTS.

IN another page of this Number will be

found a short note from our Chancery re

porter of a late important case, in which

the Master of the Rolls has held that a

female infant cannot settle her leasehold

property or chattel interests which are

limited to her use. We shall briefly notice

the state of the law on this point. *

Although a contrary opinion formerly
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obtained,” yet it now seems decided that a

female infant cannot settle her real estate.t

It was, however, perfectly clear, that she

might settle her personal property, as well

vested as contingent, if the settlement were

reasonably beneficial to the infant,f and

also her choses in action. §

Leaseholds being personal estate it has

always been considered that they might

also be settled by an infant; which does not

seem to have been disputed by the Master

of the Rolls as he grounded his decision on

the circumstances of their being limited to

the separate use of the infant. This, then,

is the present state of the question, and as

the decision of the learned judge has been

appealed from we may soon hope to see it

finally settled.

MEDICAI, JURISPRUDENCE, No.I.

ON THE LAWS RELATING TO THE BIRTH OF

cHILDREN.—TENANCY BY THE CURTESY, AS

AFFECTED BY THE CAESAR1AN OPERATION, AND

BY MonstERs, &c.—order of BIRTHS.

MR. Amos, in a recent Lecture on Medical

Jurisprudence, delivered at the London Uni

versity, made the following observations:—

“It is frequently of great importance in legal

affairs to ascertain whether a child has been born

alive, though it live but for a few seconds. I

might put a number of instances of this, but one

will suffice. A man marries a woman who is

possessed of a landed estate; he has a still-born

child, and his wife dies shortly after the delivery.

The landed estate will go over to the remotest

relation the wife has, may, to the king, in pre

ference to the husband. But if the child was

born alive, and lived only a second, the estate

would go to the husband for his life, who would

be called a “tenant by the curtesy.”

“I put this instance of a tenancy by the cur

tesy only by way of illustration; for I could put

many other instances, where the living but for

an instant is important with a view to legal con

sequences; but my only object is to impress on

the mind of the medical practitioner the neces

sity of paying particular attention to cases where

children die soon after birth. As I have selected

the instance of a tenant by the curtesy, I will

follow it up by mentioning one or two medico:

legal points connected with this particular legal

estate.

* Cannle v. Buckle, 2 P. Wms. 243. Harvey

v. Ashley, 2 Atk. 612. Warburton v. Lytton,

B. C. C. 440. Drury v. Drury, 5 B. P. C. 590.

Pierson v. Pierson, cit. 1 B. C. C. 115.

Chitty v. Chitty, 545. Milner v. Lord Harewood,

18 Wes. 275. Trollope v. Linton, 1 Sim. & Stu.

774.

f Harvey v. Ashley, 2 Atk. 612. Williams v.

JWilliams, 1 B.C. C. 152.

§ Price v. Seys, 5 Barnard. Trollope v. Lin

ton, 1 Sim. & Stu.477.
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“. For a considerable time it was the opinion

of the profession, that, to create a tenancy by the

curtesy, the child must be heard to cry. Our

great oracle of law, Lord Coke, dissented from

that opinion; but upon a ground of which I do

not knew whether medical men will approve,

viz. that the child may be deaf and dumb. It is

probable, however, that the crying of the child

would be regarded by a jury as conclusive evi

dence of the child being born alive. Again, it is

the law, that a tenancy by the curtesy will not

be created, where the child is “ripped from the

womb' by the Casarian operation, after the death

of the mother, because it is not born during the

marriage. Here is a strong inducement as far as

interest, not feeling, is concerned, on the part of

the husband, to have the operation performed

before the death of the mother. And in case the

mother expire under the operation, or if it be

performed with great haste after the supposed

death of the mother, here is a question of fact,

attended with important legal consequences, as

to whether the mother survived the birth of the

child but for an instant. This is a legal point

which may stimulate your medical enquiries with

respect to the history of the Caesarian operation.

“Again, the birth of a monster does not create

a tenancy by the curtesy. Some writers on

medical jurisprudence pass over the subject of

‘monsters’ by saying, it is unimportant to make

particular enquiries concerning monsters, because

they seldom live long ; whereas, from what has

been just said, you see the importance, as regards

a tenancy by the curtesy, of the point, where a

child has lived a minute, of ascertaining whether

it were, or were not, a monstrous birth.

“I have been taking the tenancy by the curtesy

only as one example out of many to which to

attach my observations; we will take another

example, for variety:-Suppose a man had a

daughter by one wife, and a daughter by a second

wife, and died; and there happens a posthumous

birth. If the posthumous child is a son, and it

lives for a second, the consequence would be to

disinherit the eldest sister entirely, and give all

the estate to the youngest; for the eldest sister

is not heir to the brother, being of half-blood.

But if the posthumous birth was of a monster,

then the two sisters would inherit equally. This

is what the law calls a “possessio fratris;’ and

many other examples of the importance of these

enquiries, in a medico-legal point of view, might

be stated. -

“A word or two more on the subject of mon

sters: our law is, in a great measure, the creature

of emergencies. We are a practical people, and

have dealt very little in prospective legislation.

The subject of monsters affords an example of

this. I will read you the legal definition of a

monster:— -

“‘A monster, which hath not the shape of man

kind, cannot be heire, or inherit any land, albeit

it be brought forth within marriage; but although

he hath deformity in any part of his body, yet if

he hath human shape he may be heire. Hi qui

contra formam humani generis converso more pro

creamtur, ut simulier monstrosum vel prodigiosum

enira, inter liberos non computentur. Partus

tamen cui natura aliquantulum ampliaverit vel

diminuerit, non tamen superabundanter (ut si ser
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digitos wel nisi quatuor habuerit) bene debet inter

liberos connumerari. Si inutilia natura reddidit,

ut si membra tortuosahabuerit, won tamen is partus

monstrosus. Another saith, ampliatio seu dimi

wºulio membrorum non nocet.”

“You will ask, how does the law provide for

the case of the Siamese youths, their rights in

regard to third parties and to each other?—and

how for a person whose face may be inhuman,

but may possess reason—say the case, real or

...]." of the pig-faced lady ? and, probably,

medical men may put a number of other in

stances;—I answer, that the law says nothing

more than what I have just read; and that,

therefore, if a case of monstrous birth should be

brought before the courts, the courts will seek

for all the medical information that can be ob

tained, and will legislate for the particular occa

sion; only they will not call it legislation, but

will pretend to found their decision upon Lord

Coke's definition; which definition, by the way,

is borrowed from Bracton, who borrowed it from

the civil law.

“There is another species of birth, of which

the law speaks in terms as vague and rude as

upon the subject of monsters— I mean herma

Aphrodites.

“‘Am hermaphrodite (which is also called

androgynus) shall be heire, either as male or

female, according to that kind of the sexe which

doth prevaile. Hermaphrodita tam masculo quan

feminae comparatur, secundum prevalescentiam

serus incalescentis. And accordingly it ought to

be baptized:#’

“A committee of medical men and lawyers

would give us some more distinct and scientific

rules upon the subject of hermaphrodites, as well

as upon monsters; but, in the present infantine

state of our jurisprudence as to these matters, it

is the more incumbent on the medical practi

tioner to note every minute fact, with regard to

births of doubtful sex, particularly when you re

flect on the misrepresentations which ignorant or

interested persons may make on such a subject;

and to which such malformations, as are every

now and then occurring, may give a colour.

“We have been considering the nature of

particular births; I should mention that the order

of births is also a most material circumstance to

attend to, when two or three children are born

at a time. The following case has occurred in

our courts:—There was a family of eight chil

dren, of which the three youngest were born at

one time, and the five eldest died—the priority

of birth of the three youngest was questioned in

a suit brought for the inheritance. The names

of the children were Stephanus, Fortunatus, and

Achaicus, three names which are to be found

in this order at the conclusion of St. Paul’s

Epistle to the Corinthians; and evidence was

given of the declarations of the dead father, that

this was the order of their births; but this evi

dence was outweighed, in the opinion of the

jury, by the evidence of the declaration of a de

ceased aunt, who was present at the birth, and

who used to say, that she tied a string round the

arm of Stephanus immediately after he was born,

in order to denote that he was the second son.”

* Co. Lit. 7 b., 8 a., and 20 b.

+ Co. Lit. ibid.

Superior Courts.

EXPENSE OF LEGAL PROCEEDINGS, .

To the Editor of the Legal Observer.

SIR,

As so much has been said about the necessity

of legal reform, permit me to say a few words

on the subject. }. one of your numbers a very

excellent letter appeared on the subject of the

charge made on searching for judgments, and

which ought certainly to be immediately abo

lished; but this, sir, is trifling compared with

the charges made for entering pleadings and

passing records. The only duty performed is

that of entering the title of the cause. Still

worse are the court fees demanded after the

trial of every cause.j: I tried a cause a short

time since, and had two thirds of the amount of

the verdict to pay in eourt fees alone. These,

sir, are the real and true causes that attorneys'

bills amount to such large sums as the public

constantly complain of, and they are productive

of the greatest injury to the fair practitioner.

By noticing this in your next number you will

confer a benefit on the profession at large, and

oblige

A ConstanT READER.

SUPERIOR COURTS.

LoRD CHANCELLOR's court.

RIGHT TO BESPEAK A COMMISSION or

BANKRUPT.

THE petitioners, who were solicitors, had re

ceived instructions to sue out a commission of

º against a Mr. Cooper, and the docket

was struck on the 14th of the last month;

and before ten o'clock on the morning of the

19th, they applied at the bankrupt office to be

speak the commission. The fees thereon were

taken by a junior clerk, in the absence of the

principal clerk, who, however, arrived at ten

o'clock, which is the propertime for opening the

office, and at that time a clerk of Messrs. Allen

and Co., solicitors, came to the office to bespeak a

commission against Cooper, on behalf of another

creditor. The order requires the applicant for

the commission to bespeak it four days from the

striking of the docket, and the 19th being the

fifth day afterwards, Messrs. Allen's clerk de

manded the commission. The principal clerk

thereupon directed the fees to be returned to the

petitioners, and caused the commission to be

prepared for Messrs. Allen. .

Mr. Walker now applied on behalf of the pe

titioners to have the commission given to them,

and cited In re Graham, Buck. B.C. p. 529. The

Solicitor-General opposed the question.

The Lord Chancellor thought that the prefer

ence had been rightly given to the last applicant,

as the commission had not been bespoken within

the appointed time. What was done before the

f It can hardly be said that the claim for

court fees stands on the same footing as the en

tries of pleadings. The officers engaged in try

ing causes have a laborious duty to perform.-

Ed.



Superior Courts.

office hour amounted to nothing. The case

cited was not applicable. The motion was re

fused with costs. In re Cooper, L.C. Mar. 21.

1831,

ROLLS COURT,

SETTLEMENT BY INFANTS.

The facts of this case have been given in

former numbers (ante, p. 285. 303.), but the

Master of the Rolls having been requested to

reconsider his judgment, he this day further ad

verted to his reasons for his former decision, to

which he adhered. The question, he said, was,

whether the chattel interest of a female infant,

limited to her separate use, could be bound by a

settlement made on her marriage; and he had

decided that it could not, for the following

reasons:–In the case of personal property be

longing to a female, the husband would upon

marriage acquire an absolute interest in it; a

settlement might therefore be made of it, extri

cating the absolute interest, and it would be

considered only as the settlement of the hus

band and not of the female infant. With respect

to the real estate of a female infant, no settle

ment could be made of it to bind her, because

the husband did not acquire an absolute interest,

but a qualified or partial interest in it during

his life. With respect to a chattel interest set

tled on the female infant to her separate use,

the husband could obtain no interest in it by

marriage. It would be singular, therefore, if he

could bind her by a settlement of it. . The sim

ple question was, in fact, whether she had power

to make a settlement of it during her minority;

for it would of course be different if she were of

. It appeared to him that the case of a

chattel interest settled to the female infant’s

separate use was even stronger than that of real

estate, for in it the husband did not obtain any

interest whatever. It was true the Master had

approved of the settlement, but he thought the

Court had no power to confirm any such settle

ment. He had examined the books on the

point, and could find no instance of the Court

making a settlement of a chattel interest of this

nature, and he considered that it came under

the same principle which wasº: to real

estate.—Simpson v. Jones, M. R. Mar. 22. 1831.

court of KING's BENCH.

setTLEMENT BY RENTING A TENEMENT.

A man who had a settlement in one parish,

- removed to another, and rented a tenement at

ten pounds a-year. He was unable to pay the

whole of this rent, and applied to the overseers

of his former parish for assistance out of the

poor rates, to enable him to pay it. They ad

vanced him five pounds for that particular pur

pose, and not as assistance generally. The ses

sions held this a fraud to enable the pauper to

gain a settlement in the second parish, and made

an order accordingly.

The Court confirmed the order of sessions.

Rex v. Inh. of H.T. 1831. K. B.

COPY HOLD.—SEIZURE QUOUSQUE,

Ejectment to remove a tenant from lands
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which the lord had seized quousque for the re

fusal of the tenant to get himself admitted in

the lord's court and pay his fine. Defence,

that the lord had not taken the proper prelimi

mary steps to warrant the seizure. Proclama

tions were made at three different courts for the

tenant to come in, but not at three consecutive

courts.

Scriven Serjt, contended, that although

three proclamations at three consecutive courts

were necessary to warrant a seizure for a for

feiture, it was otherwise with reference to a

quousque—which was only a seizure until the
tenant came in.

The Court was of opinion, that as to the pro

clamations there was no distinction between a

seizure quousque and a seizure for a forfeiture.

— Judgment for the defendant. Doe v. True

man, H. T. 1851. K. B.

PAROCHIAL RATE.

In an appeal against a parochial rate imposed

on the Blackwater Navigation Company, the

question was, whether under the terms of the

33 Geo. 3., by which the company was esta

blished, the lands occupied by the company were

to be rated according to their actual value in

their hands, including tolls, &c., or only accord

ing to the value of the adjoining lands. The -

sessions rated the lands on the former principle,

and made the rate between 100l. and 200l. sub

ject to opinion of the Court, whether the latter

j. ought not to be adopted;—if so, the

rate should be 35l.

The Court decided that the latter principle

was the proper one, and remitted the case to

. sessions, with an order to reduce the rate to

55/.

MANDAMU.S.- PAWNBROKERS.

Adolphus obtained a rule to show cause why a

mandamus should not issue to Mr. Roe, a magis

trate at Marlborough-street, commanding him

to hear an information preferred by Byers the

common informer, against Filmer, a pawnbroker,

in South Audley-street.

Andrews Serjt. showed cause. The magis

trate had partly heard the information. A wit

ness of the name of Rawlins, stated that he had

pawned a E. of linen at the pawnbroker's

shop, and that no questions were asked as to his

place of residence. By the act of parliament”

the pawnbroker was bound to ask the question,

and not having done so, the informer contended

that he was liable in the penalty. But Rawlins

stated, that he had pawned the article not in his

own name, but in the name of Robinson; and

then, the magistrate understanding that this was

the only witness, said that he would not convict

the pawnbroker on the testimony of one who

had acted in this fraudulent and tricking manner

by giving a false’ name. The magistrate was

therefore justified in refusing to proceed with

the hearing, particularly as the witness was a

man, whose only means of gaining a living was

by giving evidence for common informers.

Richards, on the same side, observed, that the

* 59 & 40 Geo. 3. c. 99. § 6.
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act of parliament forbad the pawner to give *

a false name, and, if he did, directed the pawn

broker to hand him over “into the custody of a

constable, or other peace-officer.’

Lord Tenterden C.J. Then the pawnbroker

ought to have asked him where he resided, that

he might be able to deliver him over to a con

stable, in case he gave a false name. It was

proper that the information should be heard,

and the mandamus must go. Rule absolute.

Erparte Byers, H.T. 1831. K. B.

ARCH DEACONRY of Roches.T.E.R.

Lord Tenterden C. J. delivered the judgment

of the Court. This was a case for the opinion

of the Court on three questions; first, whether

the prebendary in question was duly annexed to

the archdeaconry; secondly, whether the arch

deacon was by his office or person capable of

holding a prebendary; and, thirdly, whether the

defendant was duly instituted and inducted into

the prebend. It was admitted, that in case the

Court should be of opinion with the plaintiff, on

the first two points, judgment should be entered

for the plaintiff; if not, that it should be entered

for the defendant. The first question was,

whether, in the time of Car. 1., the crown had

the power to alienate the prebendary? and the

Court was of opinion, that at that time the

crown had the power, unless there were special

circumstances to the contrary, which here did

not exist. The next question was, whether the

crown had the power to annex the prebendary

to the archdeaconry P and the court was of

opinion that it had. The Pope had the power

before the time of Henry VIII., and afterwards

that power was in the crown. Then came the

question, whether the archdeaconry was com

petent to receive the prebendary? At first, a

prebendary could only be holden by a corpora

- tion sole, but afterwards they had been granted

to corporations aggregate, provided they were

of a spiritual character; and the Court was of

opinion, that it was competent to hold the pre

bendary; and, when once annexed to the arch

deaconry, it could not be severed. But it had

been said, that the plaintiff had not been duly

instituted and inducted. If, however, the pre

bendary was annexed, institution into the arch

deaconry gave the right to the prebendary.

Postea to the plaintiff. King v. Day, H. T.

1831. K. B.

coPYRIGHT-ENGRAVING.

Gurney obtained a rule to show cause why

the general verdict for the plaintiff in this case

should not be set aside, as against the assignees

of Heath, and why the verdict, as against Heath,

should not be entered on the first count only.

Trover brought by Mr. Murray, the book

seller of Albemarle Street, to recover the value

of one hundred prints taken by Mr. Heath the

engraver, from plates engraved by him for the

blaintiff for the illustrations of an edition of

ord Byron's Don Juan. Heath had become

bankrupt, and the prints came into the hands of

his assignees, who put them into the hands of

* $10.
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Mr. Southgate the auctioneer, and they were

advertised for sale in his printed catalogue. The

plaintiff brought his action, and the defence was,

that the engraver was entitled by custom to

take some prints from the plates which he him

self engraved. Various witnesses were called

who proved that it was the custom for the en

gravers to take some prints from the plates which

they engraved for others; some said ten, some

twelve, and some twenty ; but there was no

precise number fixed. Under these circum

stances, Lord Tenterden C. J., who tried the

case, was of opinion, that the engraver had no

right to take prints without the consent of the

owner of the plate, and the jury found generally

for the plaintiff against all the defendants. Gur

ney obtained a rule, calling on the plaintiff to

show cause why the general verdict for the

plaintiff should not be set aside, as against the

assignees of Heath, and why the verdict as

against Heath should not be entered on the first

count only. The cighth count in the declaration

was founded on the statute of the 17 Geo. 3.,

which gave the proprietor of the plates a special

action on the case against those who pirated

his plates or prints, for damages with double

costs; and the object of the rule in regard to

Heath was, to relieve him from the payment of

double costs; and as to the assignees, it was

contended that they were not liable to the plain

tiff in trover, as the prints, whether lawfully

taken or not, were not the property of the

plaintiff, who could only recover damages from

Heath.

Sir James Scarlett, Campbell, and Hill, showed

cause, and contended that the present case came

under the provisions of the 17 Geo. 3. c. 57.

By the true construction of the words of that

statute, it applied both to the pirating of the

plates, by engraving new ones from the original

plates, or from the prints struck from the ori

ginal plates, and also to the unlawful taking of

prints from plates lawfully engraven, which was

the case in question. The statutes of the

8 Geo. 2. c. 13., and 7 Geo. 3. c. 38., relative to

the same subject, were penal, and applied to the

pirating the engravings or plates, but the 17

Geo. 3. was a remedial statute, and ought to be

construed so as to advance the remedy; and if

so, then the unlawful taking of prints from plates

lawfully engraven must be considered as coming

under the provisions of that act. This practice

of taking prints from the plates without the

consent of the proprietors, and publishing them,

or selling them, or exposing them to sale, was

extremely injurious to the proprietors; for it

diminished the value of their property in the

market; more particularly, as the impressions so

taken were the first and best impressions, and

it was the object of the act to protect proprietors

from the consequences of the practice. Then,

as to the assignees, they knew perfectly well how

these prints had been obtained, and yet they

published and exposed them to sale; and thus

they made themselves liable under the act,

whether any of the prints were sold or not.

Lord Tenterden C. J., said, if the act of the

17 Geo. 3. c. 57. had stood alone, he admitted

that there would have been strong grounds for

contending that this case came under the pro
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visions of that statute. But looking at the

8 Geo. 2. c. 13., and the 7 Geo. 3. c. 38. in pari

materiſt, with the present, he was satisfied that

the remedy was confined to the pirating of the

original plates, and selling prints taken from

plates so pirated from the originals. The words

of the statute of the 8 Geo. 2. c. 13. were, “that

every person who shall invent and design, en

grave, etch, or work in mezzotinto or chiaro os

curo, or from his own works and inventions

shall cause to be designed and engraved, etched

or worked in mezzotinto or chiaro oscuro, any his

torical or other print or prints, shall have the

sole right and liberty of printing and reprinting

the same for the term º fourteen years, which

shall be truly engraved with the name of the

proprietor on each plate, and printed in every

such print or prints, and that if any printseller

or other person whatsoever within the time

limited by this act, shall engrave, etch, or work

as aforesaid, or in any other manner copy and

sell, or cause to be engraved, etched, or copied

and sold, without the consent of the proprietor

or proprietors thereof, such persons, shall for

feit the plates and prints to the proprietors, and

be subject to a penalty of five shillings for every

print so engraved, copied, or sold or exposed

for sale. The act of the 7 Geo. 5. merely ex

tended the provisions of the former to different

descriptions of prints. Then came the act of

the 17 Geo. 3. c. 57., and by that statute it was

enacted that “if any engraver, etcher or print

seller, or other person, shall engrave, etch, or

work, or cause or procure to be engraved,

etched, or worked in mezzotinto or chiaro oscuro,

or otherwise, or in any other manner copy, in

the whole or in part, by varying, adding to, or

diminishing from the main design, or shall print,

reprint, or import for sale, or cause or procure

to be printed or reprinted or imported for sale,

or shali publish, sell, or otherwise dispose of, or

cause or procure to be published, &c. any copy

or copies of any historical print or prints, or any

º or prints of any portrait, conversation,

andscape, or architecture, map, chart, or plan,

or any other print or prints whatsoever which

hath or have been or shall be engraved, etched,

drawn, or designed in any part of Great Britain,

without the express consent of the proprietor or

proprietors thereof in writing, then every such

proprietor shall or may, in a special action on

the case, recover damages and may have double

costs.” Now, looking at the whole of these acts

together, he was of opinion that the act of the

17 Geo. 3. applied only in cases, which came

under the two previous acts, and that its object

was to give the proprietors of engraved plates

an additional remedy against those who pirated

them, by this special action on the case with

double costs. In the present instance the prints

were taken from plates engraved for the plain

tiff himself, and therefore there was no unlawful

engraving nor pirating of plates without the

owner's consent, and that being the case, the

statute did not apply. The taking of prints in

that way, and publishing or selling, was no doubt

very injurious to the proprietors, since the im

pressions so taken were the best, and must

diminish the value of the owner's property, and

it was a fraud at common law, and no act was
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wanted to repress the practice. As to the

assignees, they were no parties to the taking

these impressions from i. plate, and trover

could not be maintained against them, unless the

property in the prints had been in the plaintiff.

Here the only remedy he had was to recover

damages against Heath. - -

Littledale J. said the statute appeared to apply

only to impressions taken from pirated plates,

which these were not. If it were otherwise,

printsellers, who purchased prints for sale, could

not carry on their trade with safety.

Taunton J. and Patteson J. were of the same

opinion.

Rule absolute for setting aside the verdict as:

to the assignees, and for entering it, against.

Heath on the first count only.— Murray v.

Heath and others, H. T. 1851. K. B.

MANDAMUs.-INSPECTION of coaporATION

BOOKS.

A rule misi had been obtained why a manda

mus should not issue directed to the Master and,

Wardens of the Merchant Taylors' Company of

London, commanding them to allow the appli

cants for the rule, as liverymen of the company,

to inspect all books and papers, records and mu

miments, of the corporation.

After cause had been shown, º

Lord Tenterden said, that ever since he had a.

seat in the court, he had always understood that

his jurisdiction was limited by the practice; and

he had always been anxious not to assume a

power for which he had not precedent or autho

rity. It was for that reason, that when he

found that an application had been made on spe

culative grounds for a rule for a mandamus to

inspect all books, papers, records and muniments,

of a corporation, he had enquired whether there

was any instance where such an application had

been successful,in order that he might be assured.

as to the extent of his power. His impression

had always beer, that a mandamus could not be.

granted, except for some specific object and pur

pose. Some cases had been cited, but it had

been admitted that there was no authority pre

cisely in point, or which went to the full length.

of the present case. Observations, it was said,

had also been made on general words imputed

to the judges in these cases; but such oberve

ations must always be understood with reference

to the subject matter under consideration at the

time. The first was the case in Strange; and

there the Court was reported to have said, that

a mandamus might be granted to an individual to

inspect the books of a company as to a parti-.

cular matter which concerned Éiº; but it

was confined to that particular matter, which

in that instance was the admissions of mem

bers; and, in reality, there was a dispute on

the point, and a proceeding depending. The

rule then was, to limit the exercise of the power.

to cases where there was a particular specific

object in view; such as, for instance, where a

proceeding was depending respecting a particular

office; but it was always limited to a particular

subject. In the case of the King v. Tower,”

* 4 M. & S. 162. Rer v. Lucas, 10 East, 235.
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there was no proceeding depending in a court of

justice, but there was a dispute between the lord

of a manor and his tenant on a specific subject,

viz., the right to the underwood. There, a

mandamus was granted to inspect the roll, not

generally, but in as far as the tenant's right to

the underwood was concerned. There were

cases in which copyholders had been held en

titled to an inspection of the rolls, where

no suit was depending that was in question re

lating to customs, and the line of descent; and

mandamuses had been granted for inspection of

the rolls so far as the applicants were concerned:

But no case or authority had gone further. Ap

plications for general inspection on speculative

grounds had always been refused, and there was

no instance in which the court had interposed

by mandamus in such a case as this, where the

application was generally to inspect all books

and papers. But it was said, that the Master

and Wardens held considerable funds as trustees

for the corporation. Be it so : but this was not

the court to compel a trustee to account to his

cestui que trust. It was said that improper and

exorbitant fees were charged on the admissions

of liverymen. If so, an application might be

madefor admission on the payment of reasonable

fees, and if that application should be rejected,

then a case of particular grievance would arise,

on which there might be an application for a

mandamus. He did not say what would be done

upon it, but at least a ground would be laid for

a rule to show cause, and the mandamus might

issue, unless good cause was shown to the con

trary. Then it had been said, that the livery

men took an oath to observe the rules and ordi

nances of the corporation, and that in order to

be able to obey them, it was necessary that they

should see them. But there, again, if a person

found himself particularly aggrieved, he might

apply for a mandamus, and it might be granted,

unless good cause was shown to the contrary.

No ground had been laid for a mandamus to

allow a member to inspect generally all the books

and papers of a corporation. It had never been

the practice to listen to such applications; and

if a contrary practice was to prevail, it would be

attended with great and unnecessary inconve

nience and expense to the parties. He was,

therefore, of opinion that the rule should be dis

charged.—Rule discharged. Exparte Norman,

Franks, and others. H. T. 1831. K. B.

PREROGATIVE COURT.

ADMINISTRATION.

Sir J. Nichol took occasion to make some

observations upon the practice of granting admi

nistrations in common form, and upon the regu

lations which had been made by this court for

preventing fraud in such cases. He observed,

that it had been a matter of complaint by the

Bank, the South Sea House, and other public

bodies, as well as by individuals, that so far from

any impediments being offered to the grant of

such administrations too great facilities were af.

forded; and in another place, where witnesses

had been examined on oath, one of them a pro

fessional person of experience had stated, that if

any difficulties arose in the granting of admini

Superior Courts.

strations in common form, it was from the

facility with which they were obtained, which

afforded ºf. for fraud. The witness

recommended more caution; the administration

should not be granted upon mere allegation;

that some proof should be required of the death

of the party, a certificate of burial, and proof

that the applicant was next of kin. Considering,

however, that there was not one case of frand

out of perhaps five thousand, it was not expe

dient to subject parties to such inconvenience;

yet the court was always ready to adopt any

course, which, at the same time that it did not

produce too great inconvenience, might add to

the security of the probate. He should direct,

that in future the date of the party’s death should

be inserted in the margin, and on the back of the

probate or administration; and he impressed

upon the registrars, the clerk of seats, and prac

titioners, the duty of exercising vigilance where

applications of this nature were made. Cases

had recently arisen, which had more particularly

called for these remarks. An application had

been made on behalf of William#. repre

senting himself as one of the children of Eliza

beth Darling, widow, who died at Bankshead in

Durham, in March, 1819, intestate. The pro

perty was sworn to be between 450l. and 6ool.

This seemed to be the sort of case in which

Someº should be given why admini

stration had been so long delayed, and the regis

trar had accordingly very properly called for it.

There was no reason to doubt that this was a fair

case; yet when it was pretty well known that

letters were circulated all over the kingdom in

consequence of the publication of the unclaimed

dividends, this might have been a case of a dif

ferent description. When the solicitor (a re

spectable house) was applied to, however, he

had sent a letter to the proctor, which if he had

been acquainted with the rules of practice in

this court, and the reasons for them,he would not

have sent, but would have been the first to ap

prove of the regulations. The letter stated that

the client of the writer had been prejudiced by

the unwarrantable delay (though the application

had been made the same day) in this court; that

the writer could not take upon himself to assign

motives for the delay, or to examine his client

upon the subject; that the statute of administra

tions required the Ecclesiastical Court to grant

administration without such enquiry; that his

client had come up three hundred miles for the

purpose of obtaining this administration, and the

writer required that application should be made

to this court, and if it refused an administration

he (the writer) declared he should apply to the

Court of King's Bench for a mandamus. Now

he (Sir J. Nicholl) should not shrink from doing

what he conceived to be his duty by the threat

of a mandamus; and he was convinced, that the

Court of King's Bench would not only refuse a

mandamus, but highly approve of the course

which this court had taken to prevent improper

grants of administration. The reason now as

signed for the delay was, that the deceased had

no property but a reversion of a sum in the

funds, and that the party in possession of that

sum had but just died. This reason was satis
*
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factory; but as the person who alleged it was

not known some enquiry must be made to au

thenticate it.

In the goods of Elizabeth Darling, deceased.

ESSEX SPRING ASSIZES.

ATToRNEY.— client's PRIVILEGED

communiCATION.

IN an action of ejectment, the attorney for the

plaintiff being called by the plaintiff, was on cross

examination asked by

Platt, whether a certain deed of conveyance

belonging to the lessor of the plaintiff was in his

possession?

The witness refused to answer the question, on

the ground that he was not obliged to state any

thing affecting his client, which he knew merely

from his client.

Platt submitted, that the witness must answer

the question, as this case was different from one

in which an attorney was called upon to state

some fact, which he had learned from his client

by means of a confidential communication with

him, or to produce the title deeds of his client.

It was merely enquired here, whether a certain

deed of the client was in possession of the

attorney.

Dowling, for the plaintiff, contended that the
witness was not bound to answer the question.

The answer in the negative or the affirmative

might be exceedingly important to the lessor of

the plaintiff. This might be a mere fishing ques

tion, to learn with certainty whether a particular

deed was or was not in the possession of the

witness, in order to carry on further proceedings

at law or in equity. The capability which the

witness might possess of answering the question,

was derived from his connection with his client,

and therefore must be viewed as privileged.

Garrow B. thought that the question came

within the rule as to privileged communications

between attorney and client, and therefore, if

the witness declined answering, he could not say

that he was obliged so to do. Doe d. Cook v.

Barrett. -

EJ ECTMENT.

In an action of ejectment where a verdict

had been given for the plaintiff,

Dowling applied to Garrow B., who tried the
cause, for his certificate under the 11 Geo. 4.

and 1 Wil. 4. c. 70. § 38, to enable the plaintiff

to obtain a writ of possession immediately. The

words of the statute are, “when a verdict shall

be given for the plaintiff, or the plaintiff shall be

monsuited for want of the defendant’s appear

ance to confess lease, entry, or ouster, it shall

be lawful for the Judge, before whom the cause

of the record, that a writ of possession may be
issued forthwith.”

Platt told the court that he should move in

the next term for a new trial, on the ground of

certain evidence having been admitted, which

was not receivable in point of law.

Garrow B. said, that under these circum

stances he should refuse to certify.— Doe d.

Cook v. Barrett. -

| son, 16 Wes. 265. A.
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MINOR CORRESPONDENCE.

TERMS AND RETURNS OF WRITS.

One of your correspondents, signing himself

“T.,” in a letter inserted in your journal on the

5th of February, remarks (and as I think very

correctly), that the note in p. 172., on “Terms

and Returns of Writs,” is in error in stating

that the#. of Easter term, in the

event of Easter falling during the term, is re

pealed. And you, Mr. Editor, subjoin a note to

“T.’s” letter, stating, that “as the days begin

ning on Good Friday and ending with Easter

Tuesday, are to be deemed part of the term.

1 W. 4. c. 3. § 3.; and as term is limited to a cer

tain number of days, it must surely follow that

the contingent prolongation is at an end.”

Now, I should be glad to know where you

find that the term is limited to a certain number,

of days. Surely, in neither of the acts 1 W.4.

c. 70. § 3.

While on the subject of these acts, let me ask

your correspondents what, under the new acts,

is to be done when (as must frequently occur),

any one of the terms shall commence on a Sun

day? Their ending on a Sunday is provided

against by § 3. of 1 W. 4. c. 5.

S. W.

ANswers To QUERIES.

1st. A. can prove upon the bond under

the commission against C., as a voluntary bond

given for no valuable consideration (as this may

be considered) may be proved, so that payment

of it be postponed till all the other debts are

satisfied, and then it may be paid out of the sur

plus. See Eden's Bankrupt Law, 121. ; and

Gardner's assignees v. Skinner, 2 Sch. & Lef 228.

The reason why payment is postponed is, there

being the want of a valuable consideration.

2d. It has been decided, that an infant who is

a partner in trade, and holds himself out to the

world as an adult, and sui juris, is liable to the

bankrupt laws. 16 Wes. 265.

5d. I should think B. cannot compel A, to

pay off the mortgage before he has given six

months' notice, and which must expire at the end

of the twelve months. T. E.

In answer to the second query in Number

XXI. p. 355., I beg to refer to Exparte

Sydebotham, 1 Atkins, 146., where it was held,

that an infant could not be made aº:

but it would seem, that if an infant has traded

for some considerable time,and held himself forth

shall be tried, to certify his opinion on the back | as an adult, a commission of bankrupt against

him would be sustainable. See Erparte Wat

F. C.

QUERY.

Under the 9th section of 7 & 8 Geo. 4.

cap. 71. is an attorney exempt from the whole

act; that is to say, can he hold to bail for lol.

and upwards, as he could under the 12 Geo. 1.

cap. 29.



POOR LAWS.

BARRISTERS AND ATTORNEYS.

A Bill, “for the better management of

the Poor in the several parishes and ham

lets of the city of Norwich, and county of

the same city,” was lately presented to the

House of Commons and has been printed.

The principal object appears to be, to get

rid of the corporation guardians. * * * * *

The disfranchising principles of the bill

however, do not stop there: amongst the

persons who are not to be eligible to the

office of Guardian are the mayor, recorder,

steward, justices of the peace, sheriffs, al

dermen, the several officers of the corpo

ration, and practising barristers, attorneys,

and solicitors / / Now the gentlemen of

the legal profession generally live in good

houses and are large payers to the rates;

and what in the name of wonder has the

whole body done that they may not be

trusted to act in the guardianship of the

poor?—Norfolk Chronicle, March 26.

=-

MISCELLANEA.

SERJEANTS AT LAW IN THE 15TH CENTURY.

SIR John Fortescue has declared that the de

gree of serjeant at law is as honourable as that

of doctor in the universities. And, in truth, the

degree of serjeant at law was considered in a

very respectable light: none could be a judge in

the King's Bench or Common Pleas, but one

who had been first a serjeant; nor was a person

to be called to the degree of serjeant, till he

had been in the general study of the law above

mentioned at least for sixteen years, which pro

bably meant from his first entrance at an inn of

chancery. But, then, it so happened that the

expense attending a call of serjeants, was, at

this time, very great—in general about seven or

eight were called at a time; and, on that occa

sion, there were revels and feastings for seven

days together, as at a coronation. The expense

each serieant was at seldom fell short of two

hundred and sixty pounds, out of which one

sixth was actually expended on rings. It cost

Sir John Fortescue, himself, 50l. in rings.

In consequence of this great expense, learned

apprentices, as rising lawyers were then termed,

were not always ambitious of the state and de

gree of a serjeant; but, on the contrary, when

called thereto, tried all ways to avoid it. Instan

ces of this sort occurred, in which the office was

shunned and endeavoured to be escaped by all

the means in the power of the persons who had

been called to this honour by the king's writ.

Guardians of the Poor.— Miscellanea.

Having in vain tried to evade the direction of the

writ, the persons named in it, upon the return

thereof in chancery, made an absolute refusal.

Upon this they were called before the parlia

ment, that was then sitting, and there charged

to take upon them the state and degree of ser

jeant, to which, per force, they consented.

* STUDENTS IN THE FIFTEENTh CENTURY.

Fortescue mentions it as a peculiar honour to

the legal profession, the number of students who

frequented the inns of court and chancery; and

also, speaks of the high character of the students

themselves. A famous statute, however, of the

33 Henry 6, gives a better notion of the effect of

this numerous assemblage of legal aspirants.

This act restricts the number of attorneys, who,

for the most part, were derived from far other

than “ noble stocks,” and could claim little

credit for having “a special regard to their no

bility, and the preservation of their honour and

fame.” Indeed, as stated by Sir Matthew Hale,

the practice of the common law had declined

in excellence since the reign of Edward I.

THE RACK IN ENGLAND.

Though the legality of the torture at any

time in England is strictly denied by Fortescue;

yet only a few years before his time the cele

brated rack, still to be seen in the Tower, called

the Duke of Exeter's daughter, had been intro

duced by that nobleman when high constable.

These torments, whether legal or illegal, were

inflicted upon the sufferer with perfect impunity;

and nearly for two centuries after this period we

meet with occasional examples of torture in va

rious modes of application. During the whole

reign of James I, an officer existed called the

master of the rack.

ExCeLLENCE OF CAPITAL PUNISHMENT.

Fortescue boasts that more men were hanged

in a year for robbery and manslaughter than in

seven years in France for the same crimes. In

Scotland, also, says the same juridical authority,

“there was hardly a man hanged for robbery

once in seven years;” but in England, “if a man

be very poor, and see another very rich, whom

he may despoil by force, he will not fail to do

so.”

Lord CLONMEL.

The late Lord Clonmel, who never thought

of demanding more than a shilling for an affi

davit, used to be well satisfied provided it was a

good one. In his time the Birmingham shillings

were current, and he used the following extra

ordinary precaution to avoid being imposed upon

by taking a bad one:—“You shall true answer

make to such questions as shall be demanded of

ou touching this affidavit, so help you God.

}. this a good shilling? Are the contents of this

affidavit true? Is this your name and hand

writing?”
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LAW REFORM IN AMERICA.

REAL PRO PERTY. — ESTATES-TAIL. — MORT

GAGES. — JOINT-TENANTs. – TRUSTEES.–

DESCENT. — DE BTS. — Si,AVERY.

WE have been long desirous of laying

before our readers some account of the

progress oflaw reform in America, and had

endeavoured to collect some materials for

that purpose, when our attention was called

to an able article in the last Number of the

Foreign Quarterly Review, on the United

States. The portion relating to the title of

this article we shall gladly extract, as it ap

pears to us highly interesting. We beg to

say, however, that we do not admit all the

“grievances" of which the writer com

plains as existing in our laws; and that he

is better acquainted with the reforms ef

fected in America, than with the actual

state of the law in this country.

“In conformity with that apathetic spirit with

which Englishmen, we know not why, have re

garded every thing relating to the United States,

little is known among us of the numerous ame

liorations of our law which have been carried

into effect by the Americans. Perhaps it may be

little flattering to our pride to see our ancient co

lonists so much in advance of ourselves in the

application of the principles of jurisprudence to

practice. Some there are, doubtless, among us,

who imagine that little is to be gained in any

point of view by an acquaintance with the legal

system of America; but whether pride or igno

rance is the cause of this difference, we admit

that, considering the source from whence it has

sprung, a system cannot be undeserving of our

attention to which M. Comté, one of the most

celebrated French political writers of the day,

and who at least may be taken as an impartial

witness, has applied the following brilliant

eulogy: — -

Q& 4§. théories les plus brillants sont, sous

le rapport des institutions, de beaucoup en

arrière despratiques Américaines; les legislateurs

de l’Amerique out exécuté sans violence et

presque sans efforts, ce que les philosophes an:

ciens ou modermes n'auraient pas osé concevoir.’

“Though in the charters which were granted

NO, XXIII. ‘.

to the original colonists, the feudal rights of the

sovereign in the soil were formally recognised,

yet even then for all purposes of enjoyment and

alienation, the lands were really allodial. By a

statute passed by the legislatures of New York,

Massachusetts, since the establishment of their

independence, this allodial title of the proprietor

in his lands has been placed beyond all doubt,

and thus those numerous sources of litigation

which proceed from our absurd adherence to the

forms required by the obligation of military

fealty, are amongst our ancient colonists en

tirely removed; for though laws distinctly recog- *

nising this principle have not (as far as we are

aware) been passed in all other states, yet for all

practical purposes the allodial right of the landed

proprietoris formally established. The grievances

resulting from our system of copyholds and ma

norial services, from uses and trusts, from the

incapacity of married women to convey, from

the necessity which exists with us of naming the

heirs of the alienee in all alienations in perpe

tuity, and from the cumbrous machinery of fines

and recoveries, are in America either consider- .

ably ameliorated or entirely removed. The

state of the law respecting estates tail may be

seen from the following extract from Mr. Du

ponceau’s “Dissertation on the Jurisdiction of

the Courts of the United States’ quoted by
Mr. Parke.

“‘Of estates tail in the several states of the

union. In four states these estates were never

known to have been in existence, viz.: Vermont,

Illinois, Indiana, and Louisiana. In one, viz.

South Carolina, the statute de donis never was

in force, but fees conditional at common law pre

vail. In twelve they have been abolished, or

converted by statutes into fee simple absolute,

viz. New York, Ohio, Virginia, North Carolina,

Georgia, Missouri, Tenessee, Kentucky, Con

necticut, Alabama, Mississippi, and New Jersey;

but in the last four a species of estate tail still

exists, being for the life of one donee, or a suc

cession of donees there living. In six they may

be barred by deed, acknowledged before a court

or some magistrates, viz. Rhode Island, Maine,

Pennsylvania, Massachusetts, Maryland, and De

laware; but in the last four they may also be

barred by fine and common recovery. And in

one only do they exist as in England, viz. New

Hampshire.” -

“All the improvements that Mr. Brougham

- - F
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desired respecting the conveyances of estates

held by married women in their own right, or in

which they would be dowable have been eſ

fected.*

which a second mortgagee, if he was ignorant of

the prior charge when he advanced his money,

may, with us, by getting an assignment of any

legal interest anterior to the first mortgage, take

precedence of the first mortgagee, has been ut:

terly exploded, and the simple rule of ‘qui

priorest tempore, fortiorest jure, is every where
observed.

“The absurd rule of our law, by which, if

an estate is given to a plurality of persons, with

out adding any explanatory words they become

joint tenants of the lands, has been remedied in

the United States by the obvious plan of re

versing the rule; as in nearly every case the in

terest of the parties requires that they should

have a tenancy in common, and not a joint

tenancy.

“In New York and Delaware estates con

veyed to executors and trustees are exempted

from the rule of construction introduced by sta

tute. The propriety of this exception is obvious.

The actuallaw of New York and Delaware, both

with regard to the general principle, and the

exceptions, coincides exactly with the provision

jroposed by Mr. Humphreys, who says, “where

#. is alienated to two or more jointly, whether

with or without distinction of shares and inte

rests, or in whatever terms, the share of each of

them, upon his death, shall pass to his real re

presentatives, and not to any surviving proprietor

unless an express right of survivorship be given,

or in the case of active trustees.”f

“The custom of primogeniture so firmly rooted

in the English system, would, of course cause

the American law of descent to be in a great

measure inapplicable to England; still, however,

the Americans have introduced several improve

ments in the law of descent not touching upon

this point, which might be advantageously

transplanted to this side the Atlantic. The En

glish law by which a parent cannot succeed to a

son’s estate, and which requires a collateral heir

to be of the whole blood of the ancestor dying

seised, a law which Mr. Humphreys justly stig- .

matises as “repugnant to every principle of pro

perty, and to the moral feelings of mankind,” has

been abrogated in all the states. Blackstone's

seventh causes of descent, by which kindred

derived from the blood of the male ancestors

however remote, are admitted before those from

the blood of the female, however near, which

Mr. Parke properly characterises as violating

the feelings of nature, is observed in very few dis

tricts of the Union. There is no uniformity,

however, in the several states in the laws relating

to this subject. In Georgia, a preference is given

to the brothers and sisters of the half blood in

the paternal line, while in Pennsylvania the in

heritance is divided among the next of kin of

equal degree to the intestate.

“Thevery obvious improvement in the English

law, recommended by Mr. Humphreys, which

* Parke's Introduction, p. 77.

+ Parke’s Introduction, p. 72.

The absurd doctrine of tacking, by

Law Reform in America. -

should render the real as well as personal estat

of the deceased liable for his simple contract

debts has been carried into effect in most of the

States. Also during the life of the debtor, his

real estate is liable for the payment of his debts,

except in the State of Virginia, which all tra

vellers concur in describing as the most aristo

cratic part of the Union, and of which it appears

the large landed proprietors have felt that re

luctance, which Mr. Humphreys anticipates

would be felt by ours, at a proposal of subject

ing their real estates to the payment of their

debts of every description.

“M. Levasseur was much struck, and well he

might be, at the absurd law in the state of New

York, which incapacitates a person from sitting

on the bench, when he has attained the age of

sixty years: an absurdity which could not be

more glaringly exposed, than by the fact of the

appointment of Mr. Kent as a commissioner to

revise the law of the state, after he was superan

nuated as ajudge. This gentleman, whose learn

ing and abilities justly entitle him to the appel

lation of the Blackstone of America is, the au

thor of “Commentaries on the American Law,”

which, like the commentaries of our celebrated

English judge, were originally delivered in the

form of lectures at Colombia College. They

contain a full and luminous account of the legal

institutions of the republic, and though not quite

completed, are considered, we believe, through

out the states, as the standard work on American

jº.“It is an anomalous circumstance, that in the

land which we are accustomed to consider as

the model of simplicity and uprightness, the

practice of gambling in lotteries, and places de

voted to this purpose, which has been some

time forbidden in England, and now appears on

the point of meeting a similar fate in France,

should be sanctioned by legislative authority in

the United States. In New York several lottery

offices exist with the connivance of the govern

ment: the legislature, it is true, has forbidden

the establishment of new ones, but, with what

we cannot consider as a culpable weakness, it

has refused to withdraw its protection from the

old ones, on the plea that they existin'virtue of

privileges anterior to the constitution; the city

is consequently exposed, in the words of M. Le

vasseur, “to a scourge more terrible than drunk

enness or prostitution, which extends its ravages

through the city of New York, and daily taints

the public morals.”f New Orleans also con

tains numerous gambling establishments, to

which licences are granted by the government in

the same way as at Paris.

“Slavery, and the laws relating to the free per

sons of colour, form a foul spot in the picture

of the American Union. On this subject we are

persuaded there is little accurate knowledge

in England. The travellers of our nation who

have visited the slave-holding states, have, as far

as our observation goes, been either persons

whose morbid horror of slavery has prevented

them from taking a sufficiently close view of its

state, or whose unfounded prejudices against the

+ La Fayette in America, vol. i. p. 124.
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whole of the American nation, have utterly dis

qualified them from judging impartially on any

subject relating to that great republic. For

this reason we shall abstain, in the following ob

servations, from quoting the work ofany English

man, and should have done so even though we

had not been warned ofits danger by the sweep

ing denunciation of M. Murat, who declares

that on the snbject of slavery, there is not a

single page in any English traveller, that has

been dictated by common sense." . M. Murat

himself, however, is chargeable with entertain

ing prejudices against the English government

on the subject of slavery, not less unfounded

than those which he ascribes to our country

men, when he accuses it of employing writers to

exaggerate the evils of American slavery, with

the view of discouraging emigration to the

United States. This is a mistake into which,

to say nothing of its intrinsic improbability, he

...'hardly ñº. fallen, had he been aware of

the evils which the excess of population is now

inflicting on England.

“In thirteen out of twenty-four states slavery

has been abolished by law; in the eleven others

it exists with full vigour, though variously mo

dified according to the genius and character of

the several governments. Much more inquiet

ude is felt with respect to the free blacks than

the slaves; for there, as every where else, the

whites have an unconquerable aversion to any

connection or intercourse with persons of co

lour: and this puts a complete check to an

amalgamation of the two races. Discontent is

not unfrequently excited amongst the slaves by
the sight of their free brethren, who usually live

in a state of complete idleness. By a law àº;
passed in the state of South Carolina, every tra

veller who enters that province with a black

servant, is deprived of him on the frontiers,

where he is imprisoned, and only returned to his

master when É. is about to leave the state.

The reason given for the enactment of this law,

is the fear that tumults may be excited amongst

the slaves by free black strangers, who never

fail to talk to them of liberty. A negro when

free or enslaved, cannot travel without a pass

port, and every white has a right to detain him

in prisoni, if he is not able to prove his free

dom. The desire of some states to rid them

selves of the free blacks, has induced them to

impose a heavy capitation tax on these unfortu

nate persons, and even to authorise their sale

if they cannot pay it. This appears to be a

most impolitic measure, as without diminishing

their numbers in the union, it may only serve to

increase the dislike between the two races; and

in case ofan insurrection the contest between them

would be maintained with a more determined

hate and ferocity. In most of the states they

may be sold to pay the debts of their masters,

contracted before emancipation, and even the

expenses of their imprisonment, if they should be

detained while travelling, for not having certifi

cates of their liberty. In thirteen of the states

* Lettres sur les Etats Unis, p. 114.

La Fayette in America, vol. i. p. 206.

Lettres sur les Etats Unis, p. 143.

Ibid. p. 147. | Ibid. p. 144.
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the constitution expressly forbids them to vote;

and in all others, except Pennsylvania and New

York, they are deprived of this privilege by spe

cial laws. Some of the southern states have

forbidden free negroes to enter their dominions

under severe penalties, a law which, equally with

those above mentioned, has given rise to long

discussions as to its constitutional character.

The constitution of the United States declares,

that “the citizens of each state shall be entitled

to allº and immunities of citizens in the

several states.” But a free negro of New York

is a citizen of that state : now we have just

seen that so far from enjoying the privilege of a

citizen in some of the southern states, he is even

forbidden to enter them—a plain violation of

the constitution. In some parts slaves are

only allowed to be emancipated, on the under

standing that they shall quit the state immedi

ately on obtaining their freedom.

“On the admission of Missouri into the

union in 1821, an article of its constitution,

which forbids the entry of free persons of co

lour into the legislature, gave rise to long and

violent discussions. The article was, however,

at length admitted, on the understanding that it

should not apply to any citizen of another state

—a result which only serves to perplex the

question in a greater degree than before. The

debate on the admission of this state, commonly

called the ‘Missouri question, violently agitated

the union, and gives reason to fear that at some

future period it may be the cause of its dissolu

tion.” T

**

THE UNIVERSITY OF LONDON.—

LAW CLASS.

LECTURES OF MR. THEOBALD ON THE LAW OF

PRINCIPAL AND SURETY.

No. III. -

Of the Ertent and the Construction of the

Contract of Surety.

THE same rules of interpretation and con

struction which apply to other kinds of

contracts apply to the contract of surety.

In cases of doubtful construction, the mean

ing may sometimes be ascertained from

a consideration of the nature of the con

tract. Suppose, for example, a person to

become a surety for the fidelity of a public

officer, whose appointment at first is for a

limited period only; at the end of which

period a new appointment is necessary, if

the employment continues. The officer is

newly appointed, and again and again re-ap

pointed; and during the period of one of

these subsequent appointments, he commits

a breach of duty, for which indemnity is

claimed of his surety. The surety's en
gagement, entered into upon the first

appointment, is expressed in terms which

* Lettres sur les Etats Unis, p. 147.
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are sufficiently general to import an obli

gation for an indefinite period; but the

surety contests the demand, and the inter

pretation being doubtful, “Would it be con

sistent, with the nature of the contract to

hold the surety obliged for an unlimited

period? It has been deduced from the deſi

nition or nature of the contract of surety,

that the surety cannot be obliged to a greater

extent than the principal ; and, therefore,

as the officer, at the time the surety's en

gagement was made, was obliged for only

a limited period, that is, for the period of

his appointment, the surety also was obliged

only for the same period, and the demand

in dispute having accrued at a subsequent

period cannot be supported.”

The lecturer adverted to the subject of

technical rules of interpretation; the appli

cation of which, he observed, would be un

certain, unless the person using them have

on all occasions a clear perception of their

reason; and he proceeded to prove, that the

rule so often referred to, that the generality

of a condition or covenant is restrained by

the recital, derives its force from the suppo

sition of the recital being a precise and

adequate expression of the intention of the

parties; where, therefore, the recital is ma

mifestly defective in that point of view, the

rule stated is either wholly or partially.

inoperative. For instance, where, as in

Sansom v. Bell", the recital mentions

some only of the subjects mentioned in the

condition, the recital may be assumed to be

defective as a statement of the intention of

the parties, and it will restrain the gene

rality of the condition only in respect of

the subjects mentioned in it.

From the above preliminary topics, Mr.

Theobald proceeded to a review of cases;

observing, that until the decisions of the

courts are codified, or the general rules and

principles fairly deducible from them are

collected, and made authoritative by the

legislature, tuition in cases is the only

mode in which instruction in the law can

be given.

From the cases of Arlington v. Merricke,”

and The Liverpool Waterworks Company v.

Harpley," and others which are similar,

Mr. Theobald inferred the rule, That

where the engagement of a surety related

to a particular office to which his principal

is appointed, the surety's obligation does

not extend in point of time beyond the

duration of the appointment. In the first

case the bond in suit recited, that the plain

* 2 Camp. N. P. C. " 2 Saund. R. 403.

• 6 East, 507.
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tiff had appointed one Jenkins to be his

deputy postmaster for a certain stage for

the term of six months, and that the defend

ant was his surety; and the condition was

that Jenkins should during all the time he

continued deputy faithfully execute his

duties. Jenkins continued deputy aſter

the expiration of the six months; but the

court held that the defendant's obligation

extended to that period only.

Where also a bond was taken with a

surety for the fidelity of a person as collector

of a church rate, and the collectorship

was not recited to be an annual office, the

surety's obligation was held to extend to

one year only, because it appeared on the

pleadings that the appointment was for that

period only." - -

Where also it was neither recited, nor ad

mitted on the record, that the office for the

due execution of which the defendant was

surety was an annual one, but it appeared

to be such in the act of parliament which

constituted it, the court held that the

surety's obligation applied only to the cur

rent year of his principal's appointment.*

Where, also, churchwardens appointed a

deputy, and took a bond, with a surety for

his fidelity, conditioned for his accounting

from time to time, and at all times when

required, to the churchwardens or their suc

cessors, the surety's obligation was held to

extend to the first year of the deputy's ap

pointment only, because as the office of

churchwarden is annual, so must be that of

the deputy.’ … "

Where, on the contrary, a bond was

taken under an act of parliament, with a

surety for the fidelity of A. B., and it ap

peared that A. B.'s office was not made

annual by the act, the court held the

surety's obligation was not confined to the

period of a year."

If, also, said Mr. Theobald, a surety's en

gagement relates to a particular office, it

will not extend to things which are out of

the ordinary scope and business of the office.

For example, the surety for an overseer is

not responsible for money borrowed by the

overseer, even under the direction of the

parishioners, for parochial purposes, be

cause it is not the duty of an overseer to

borrow money."

The surety’s engagement also, which re

lates to a particular office, will extend only

* Wardens of St. Saviour's Southwark v. Bos

tock, 2 New R. 175. - - -

• Peppin v. Cooper, 2 Barn. & Ald. 451. -

* Leadby v. Evans, 2 Bing. 52.

s Curling v. Chalker, 3 Maule & Sel. 502. .

* Legh. v. Taylor, 7 Barn, & Cres, 491.
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to such things as were under the jurisdiction

of the office at the time the surety's engage

ment was made, and not to things brought

under its jurisdiction afterwards. . . Thus a

surety for a collector of customs, on his ap

pointment in 1691, was held not liable for

the duties on coals, of which his principal

had the collection, but which was first im

posed in 1698.*

- The lecturer censured the decision in

the Irish Society v. Needham,” where a

bond with a condition that the principal

party should pay over to the plaintiſts all

rents which he should receive, and the in

crease and improvement thereºf, upon the

renewals of thc then leases, was held to

extend to fines received by the principal;

according to which decision a fine was consi

dered as an increase of a rent, whereas more

probably improved rents only were intended.

Where an engagement of surety is ex

pressed to be on behalf of a particular

individual as principal debtor, it is under

stood as being on his behalf alone, and

therefore it will not continue if he takes in

a partner.” -

Inlike manner, if an engagementof surety

is expressed to be on behalf of more indi

viduals than one as principal debtors, who

are all specified by name, it is understood

to be on their behalf jointly, and therefore

will not continue on behalf of the survivors,

in case of the death of any of them, unless

it expressly appears, and that very clearly,

that the continuance of the engagement on

behalf of survivors was intended." -

. But where the persons, on whose behalf

an engagement of surety is made, are de

scribed by a particular character, the same

rule does not hold, and the engagement

may or may not extend to survivors, ac

cording to the preponderance of evidence

as to the intention of parties."

The obligation of a surety contracted with

a particular person as the obligee, extends

to that person only, and therefore ceases if

he takes in a partner.

Jºussell, f the bond in suit was conditioned

for A. B.'s fidelity as long as he should con

\tinue in the plaintiff'sserviceasabroadclerk.

The plaintiff took in a partner, A. B. con

tinued in the same employment, and during

the partnership committed the breach of

his fidelity for which theaction was brought;

" Bartlett v. Allorney General, Parker, 277.

Bowdage v. Attorney General, Parker, 278. n.a.

* 1 Term R. 482.

* Bellairs v. Ebsworth, 5 Camp. N. P. C. 52.

, " Simson v. Cooke, 1 Bing. 452.

* Kipling v. Turner, 5 Barn. & Ald. 261.

- * 5 Wils. 350. 2 Black. 954.

Thus in Wright v.
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but the court held, that the obligation of

the defendant, the surety, was at an end

when the plaintiff took in a partner.

On the principle that a trade is not trans

missible, but is put an end to by the death

of the trader, Lord Mansfield C.J. ad

judged that a surety for the fidelity of a

clerk was not responsible for a breach of

trust upon an employment of the clerk after

the death of the trader by his executors.g

The engagement of a surety made with

several individuals who are specified by

name, is understood to be made with them

jointly, and therefore it ceases upon the

death of any of them, and will not be avail

able against the surety, in respect of the

transactions of the survivors." " -

But a surety bond, or other engagement

of surety, may be so framed as to continue

for the benefit of future partners. Thus,

in Barclay v. Lucas, the court having

construed the defendant's engagement as

intended to enure to the benefit of the

plaintiff's banking house, without reference

to the particular persons composing it when

the engagement was entered into, held,

that a change in the firm did not dissolve

the liability of the defendant, the surety.

And in Pease v. Hirst, k where a joint and

several promissory note, payable on de

mand to order, was given as a security for

advances made by the payees to one of the

makers for whom the defendant had become

a party, it was held, that the note continued

as a security for advances made after a

change in the firm of the payees, because

from its being payable to order, the court

inferred, that the parties intended the note

to continue as a security to the house of

the payees, of whatever persons it might

be constituted.

If an obligation is entered into with the

obligees with reference to a particular cha

racter sustained by them, the obligation

ceases when they lose that character.

It is an important question in a large

number of cases, whether the security given

applies to an existing or past account, or

to a future account only; and, if to a future,

whether it applies to the first transactions

after the commencement of the account, or

to any portion of it within the amount to

which the surety has confined his liability.

With reference to this question, the chief

cases reviewed were, Iirly v. Harlborough,"

& Barker v. Parker, 1 Term R. 287.

* Weston v. Barton, 4 Taunt. 675.

* 1 Term I?. 29 J. m. a.

* 10 Barn. & Cres. 125.

| Dance v. Girdler, I New R. 34.

in 2 Maulc. & Sch. 18.
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Williams v. Rawlinson, a Mason v. Pritch

ard," Hargreave v. Smee," Melville v. Hay

den,” and Kay v. Groves.”

. The liability of the surety in general

extends to things which are accessary to

the principal debt or obligation, unless he

has protected himself by an express con

trary stipulation; therefore, interest being

accessional, he is liable to pay interest

whenever his principal is so. Thus receivers

being liable to pay interest, their sureties

are entitled to relief only upon payment of

the debt and interest: although to this

rule there may be exceptions; as for ex

ample, Dawson v. Rayner, where the par

ties interested, knowing that their receiver

had become bankrupt, neglected to take

steps to pass his accounts for a considerable

time afterwards, the Lord Chancellor re

lieved the sureties without interest.

Costs also being accessional to the debt,

the surety is in general liable to pay the

costs recovered against his principal.8

In the case of a bond, be the cause of

the obligation what it may, or the condition

ever so general, the obligor, whether a

surety or principal, is not liable beyond the

penalty." Francis v. Wilson, seems an

exception to this rule, because the plaintiff

obtained an allowance of interest beyond

the penalty; but in that case the penal

sum was the exact amount of the debt, and

therefore was penal only in respect of the

form of the obligation, and there was a

stipulation for interest upon it.

The subject announced by Mr. Theobald

for his next lecture was, “ The mode in

which the obligation of surety may be ex

tinguished.”

LORD KENYON ON THE STUDY

OF THE LAW.

The following letter contains some im

portant questions which every young man

about to enter on the profession of the law,

would most gladly propose to such an ex

alted character as Lord Kenyon. This is

a task which hasbeenalready accomplished;

and in Lord Kenyon's reply, the young

• 1 Ry. & Moody, N. P. C. 233. 1 Bing. 71.

* 12 East, 227. * 6 Bing. 244.

* 3 Barn. & Ald. 593. * 6 Bing. 276.

* 2 Russell, 466.

• Walker v. Wild, 1 Madd. 528. Rer v. Lyon,

3 Burr. 1461.

* White v. Scaly, 2 Black. 1190. Wild v. Clark

son, 6|Term R. 505. overruling Lonsdale v.Church,

2 Term R. 388.

* Ry. & Mood. N. P. C. 105.

Lord Kenyon on the study of the Law. .

student will not make any great mistake, 1.

he should imagine the letter addressed to

himself. -

“My Lord,

“I am a young man about to enter into

the profession at the head of which you

preside with such distinguished eminence,

and am desirous of moving in the sphere

I am placed in, with as much credit as it

will admit of . To gain a competent know

ledge of the spirit and principles of the law,

must be most essentially necessary to the

pure practice of it; and I am now induced

by the accounts I have always heard of your

lordship's goodness, humbly to request that

you will be pleased to honour me so much

as to communicate to me the course of

reading necessary to be perused in order

to attain so desirable an end.

“The mind without a guide to direct

its exertions, is like a traveller on a path

less desert, bewildered and confused; it

proceeds without knowing whither, and

perhaps sinks in the pursuit of that which,

by timely assistance, it might have attained

with pleasure.

“Your lordship will certainly be asto

nished at my presumption, yet I trust you

will not wonder at the reason of it. It is

natural for a man eager after knowledge, to

wish to take it from the purest source.

Common sense pointed out your lordship.

“If your lordship should not consider it

beneath your dignity to take notice of this

letter, I should have reason to consider it

the happiest circumstance of my life, to

have experiencedyour condescending good

ness. If, on the contrary, you should smile

at my folly, or be offended at my presump

tion, I shall be sufficiently punished by

silence and neglect. º

“Humbly entreating your lordship's for

giveness for having thus long obtruded on

your valuable time I beg leave to subscribe

myself

“Your lordship's

Most devoted and

Obedient humble Servant,

RoBERT CRABTREE.”

“Halesworth, Suffolk.”

w

The following is Lord Kenyon's answer.

“SIR,

“I am afraid you have concluded before

this time I decline to answer your letter.

To say the truth, I had some suspicion that

the letter did not come from a real person ;

but being convinced of that, I do not delay

to write to you. I wish it was in my power

to propose any plan that you could rely on.

The truth is, that, in the study of the law,
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a mass lies before the student enough to

deter young minds, and they are left to

hazard in which road to proceed.

“I would advise you to read very care

fully Blackstone's Commentaries, and if you

have the perseverance to go through it two

or three times, I believe it would be of

great use. After this, you may, perhaps,

with some advantage, read Serjeant Haw

kins' Abridgment of Coke's Littleton, and

then proceed to Coke's Littleton, accom

panying that arduous task with reference

to the Abridgment I have mentioned,

which will point out to you those points of

that vast work which are now rather obso

lete. When you have done this, you will

read the more modern reports; Sir James

Burrows', Mr. Douglas', Mr. Cowpers', and

the Term Reports; and in Equity the 1st

vol. of Equity Cases Abridged, Mr. Cox's

edition of Peer Williams, Hawkin's Reports

in the time of Lord Talbot, and Precedents

in Chancery. By the time this is done, you

will beasgood ajudge as I am how to go on.

If you mean to come to the bar, I would

advise you togo to some able special pleader;

but you will inform yourself who answers

that description, as much ignorance now

mixes in that profession. Conveyancing

will be learned in the office you are placed

in, and by referring to Horsman's or other

books of precedents; and the poor law and

sessions business from Mr. Const's late

book and Burn's Justice.

“I heartily wish you success, and that

you may deserve it by acting honourably in

the prosecution of your profession.

“Your humble Servant,

“ KENYON."

“May 13th, 1793.”

*E=

|MAINTENANCE OF SUITS. —ANCIENT

DISSEISIN.

ALTHough, from the time of Edward I., the

feudal system, and all the feelings connected

with it, declined very rapidly; yet, what the nobi

lity lost in the number of their military tenants,

was in some degree compensated by the state of

manners. The higher class of them, who took

the chief share in public affairs, were exceed

ingly opulent; and|.mode of life gave wealth

an incredibly greater efficacy than it possessed

in later times. Gentlemen of large estates and

good families, who had attached themselves to

these great peers, who bore menial offices in

their households, and sent their children thither

for education, were of course ready to follow

their banner in a rising, without much enquiry

into the cause. Still less would the vast body

of tenants, and their retainers, who were fed at

the castle in time of peace, refuse to carry their

pikes and staves into the field of battle. Many
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devices were used to preserve this aristocratic

influence, which riches and ancestry of them

selves rendered so formidable. Such was the

maintenance of suits or confederacies for the

urpose of supporting each other's claims in

itigation, which was the subject of frequent

complaints in parliament, and gave rise to several

prohibitory statutes. By help of such confeder

acies, parties were enabled to make violent

entries upon the lands they claimed, which the

law itself could hardly be said to discourage.

Even proceedings in courts ofjustice were often

liable to intimidation and influence. A practice

much allied to confederacies of maintenance,

though ostensibly more harmless, was that of

giving liveries to all retainers of a noble family;

but it had an obvious tendency to preserve that

spirit of factious attachments and animosities,

which it is the general policy of a wise govern

ment to dissipate. This custom had continued

from the first year of Richard II., and was

unrepealed, though many legal provisions had

been made against it, until the reign of Henry

VII., when it was shortly after ultimately

abolished.

These associations, under powerful chiefs,

were only incidentally beneficial, as they tended

to withstand the abuse of prerogative. In their

more usual course, they were designed to thwart

the legitimate exercise of the king's government

in the administration of the laws. Habits of

rapine and tumult were prevalent. This was

the common tenour of manners; sometimes so

much aggravated as to find a placein general his

tory, more often attested by records. During the

three centuries that the house of Plantagenet

sat on the throne, disseisin, or forcible dispos

session of freeholds, makes one of the most

considerable articles in the law-books. High

way robbery was from the earliest times a sort

of national crime. Capital punishment, though

very frequent, made little impression on bold

and licentious men, who had, at least, on their

side the sympathy of those who had nothing to

lose.

These robbers had flattering prospects of im

punity. Besides the general want of commu

nication, which made one who had fled from

his own neighbourhood tolerably secure, they

had the advantage of extensive forests to faci

litate their depredations and prevent detection.

When outlawed, or brought to trial, the worst

offenders could frequently purchase charters of

pardon; which defeated justice in the moment

of her blow. Nor were the nobility ashamed

to patronise men of every crime.

REMEDY OF ATTORNEYS IN PART

NERSHIP.

To the Editor of the Legal observer.

Van Sandau and Tindale v. Brown.

SIR, -

A sensible letter, entitled as above, appeared

in the Legal Observer of the 26th of March, inst.

That letter is, in general, accurate in its details;

but, no doubt without intending it, the writer

has made me appear* acted harshly to

4.
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wards my quondam friend and client: the con

trary, however, was the case, for Wan Sandau and

Tindale’s bill of fees was delivered, signed, so

long since as May, 1827; payment of the ba

lance sought to be recovered was promised by

the defendant, by letters, over and over again, so

long since as 1828, and no action was brought

until October, 1830, when I was goaded to assert

my rights by the gross written insults of the de

fendant, who (under circumstances which, if de

tailed, would demonstrate on my part, I will say,

more than ordinary zeal for, and attention to,

his interest,) thought fit to visit his disappoint

ment on me. I must add, however, that the de

fendant, Captain Brown, was never my personal

friend, but, on the contrary, our acquaintance

and connection commenced with the business

for which this action was brought, and has been

confined to the same business. The second ac

tion was not brought until the defendant had

every opportunity given him to avoid it.

As, without this explanation, I may appear to

have been wanting in good feeling towards a

former friend and client, I trust you will give in

sertion in your next Journal to this letter.

I am, Sir,

Your obedient servant,

ANDREw WAN SANDAu.

17. Old Jewry,

March 28. 1831.

-
-

- *

LANDLORD AND TENANT. — DILAPI.

DATION.

To the Editor of the Legal Observer.

SIR,

I BEG to call your attention to a very serious

defect in our present law as regards Landlord

and Tenant. I mean that branch of it which

relates to the subject of Dilapidation, no relief

being afforded to a tenant to stop an action by

paying money into court, and f See no good

reason why a tenant should not be permitted to

tender amends, or pay money into court in this

case, as a defendant may in many others, which

found in damages only. It has fallen within my

experience several times to witness the dispo

sition of a tenant to pay a sum of money to pre

vent or stop an action for dilapidations, but

from the defective state of the law, he had no

opportunity to do so, and in the end a smaller

sum was recovered than was offered to purchase

peace, and the defendant had of course to pay

the costs. I trust this matter is of sufficient

importance to call forth an amendment.

I remain Sir, -

Yours veryº
15. March, 1831.

=ressee

-

ON THE LAW OF KEEPING DOGS.

To the Editor of the Legal Observer.

SIR,

I hope you will continue the practice of giving

the public information from time to time on

such legal topics as may interest, and which will

not have any tendency to perplex them. It is

with pleasure that I have noticed several articles

Landlord and.Tenant. – On the Law of Keeping Dogs. -

of this nature in your pages, and being willing to

further so good a design, I beg to call your at

tention to a case just reported in Moody and

Malkin's Reports,in which my Lord ChiefJustice

Tindal has perspicuously stated the exact terms

on which the law permits a man to keep a dog

for the defence of his property. I allude to the

case of Sarch v. Blackburn, 1 Moo. & Mal. 505.

S. C. 4 Car. & P. 297., in which an action was

brought by a person who, having endeavoured

to enter by a back way to a house, had been

bitten by a dog belonging to the defendant. The

direction of Tiniai C.J. to the jury was as fol

lows:–“There is no case which will exactly

apply to this; such cases necessarily depend on

their own circumstances, and the question that

arises is a very nice one. The plaintiff certainly

is not entitled to recover in this action if he was

injured by his own fault. On this you will have

to consider, whether he had a justifiable and

reasonable cause for being where he was bit,

such as would naturally induce him to go there,

and would be a justification in an action of tres

pass brought against him for being there (as it

would be as a license in law, if it was a way by

which persons used to pass to the house); and

whether he was there without notice of his

danger. There is no evidence to show why the

plaintiff was on the spot in question, whether

with a lawful or unlawful object. The law,

however, would rather presume a lawful object;

and there is no improbability in his having one,

for he was on one of the ways to the house

itself at mid-day, although certainly it was not

the most public and usual way. If he was law

fully there, I do not think the mere fact of the

defendant having put up the notice relied on

would deprive him of his remedy. The mere

putting up of the notice is not sufficient for this,

unless the party injured is at least in such a con

dition as to be able to become cognisant of its

contents. The plaintiff could not read, the

notice therefore furnished no information to

him; and there were no circumstances in the

way in which the dog was kept to apprise him

of his danger. If, therefore, he had a right to

be where he was, I see no fault or negligence to

deprive him of his remedy. , Still the defendant

will not be liable unless he is in fault, unless he

knows the character of his dog, which he cer

tainly did in this instance, and unless, he keeps

it improperly with that knowledge. The mere

putting up the notice does not in this case, I

think, excuse him. But it is said he has a right

to keep a fierce dog for the protection of his

property. He certainly has so, but not, in my

opinion, to place it in the approaches to his

house, so as to injure persons exercising a lawful

urpose in going along those paths to the house.

f the dog was placed in such a situation that he

could injure the plaintiff, ignorant of the notice,

and going to the house for a lawfulF. by

a way which he was entitled to use, I think that

the defendant would not be protected from this

action. On the whole, the only question which

I can leave to the jury is, on which side was

there negligence? If the plaintiff was negligent,

if he was where he ought not to have been, or if

he neglected means of notice, he cannot recover;

if the defendant was negligent, if he placed the
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tlog where he might injure persons not them

selves in fault, he is responsible.”

Your's obediently,

A SpecIAL PleADER.

=s==

STAMP DUTIES.

LAwYERs' centIFICATEs.

To the Editor of the Legal Observer.

Durum ! sed levius fit patientiá,

Quicquid corrigere est nefas.

- IIor. Od. xxiv. l. 1. ver. 19.

Sin, -

IN all trades and professions there are many

grievances which require remedy, are complained

of, grumbled about, and submitted to without

resistance. Those who suffer from them, instead

of endeavouring to procure their removal by

employing the requisite means, content then

selves with indulging their dislike and impatience

in vain and idle exclamations of condemnation,

and are prompt to fix blame any where rather

than on their own backwardness to seck redress.

I am firmly persuaded that it requires no very

diligent search to discover many acts of op

pression and injustice, and many instances of

gross abuse, which have continued and gained

strength, principally because the attention of the

public has not been called, in a public manner,

to their existence, and because those who have

the power to rectify them have been the last to

hear that there was aught required amendment.

This conclusion (to which my own observation

and experience have led me) may possibly be

erroneous, but it is one I have acted upon, and

intend (with your permission) to act upon in the

present instance. The subject I wish to recom

mend to your notice is the tax paid by lawyers

for their certificates; and I shall attempt to

show, first, its unequal pressure, and, secondly,

to offer some hints for its alteration and meliora

tion.

As the law now stands, the young gentleman

who has just completed his articles must, if he

commence practice immediately, pay, if in Lon

don, 6l., if in the country, 4!. The same pay

ment must be made for two following years,

but, afterwards, the amount must be doubled.

Should he, however, from motives of prudence

or some other cause, refrain from entering into

business for three years, directly on his com

mencement after that period he will be saddled

with the highest duty. No respect is had to the

extent of business, or the opportunities of ob

taining and improving connection. As a condi

tion precedent, the imposition must be paid;

and º hardship it may occasion is never taken

into account. -

Now, if we consider the reason, propriety, and

end of taxes, it will instantly appear that this

tax is particularly objectionable, because those

whose business is in its infancy pay as much as

those who are engaged in the most extensive

and lucrative transactions. This is in direct op

position to one of the grand maxims with respect

to taxes in general laid down by Dr. Adam Smith

in his “Inquiry into the Nature and Causes of

the Wealth of Nations,” viz., that “the subjects

of every state ought to contribute towards the
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support of government in proportion to their

respective abilities, that is, in proportion to the

revenue which they respectively enjoy under the

protection of the state.” A maxim founded

in good sense. Pauper ought not to be ex

jected to hand into the treasury so much as

ives, for the very best of all reasons, viz., that

he has not the same portion of good things.

You, sir, as a professional man, must be aware

that connection and business are plants of slow

growth —that the youthful aspirant after inde

pendence by means of professional exertions is

often doomed to a severe exercise of patience,

and to taste the bitterness of disappointed hope.

Many a one who had reason to expect that, at

his outset, the word of promise which had pre

viously been liberally dealt out would literally

be fulfilled, and that business, various in its

nature and sufficient in its extent, with its carcs,

itsº emoluments and honours, would

realise his utmost wishes, many a one has

found himself compelled (with anguish of soul)

to acknowledge the vast difference between pro

fessions and performance. Generally speaking,

some years must elapse before a good business

can be obtained —but all this time the attorney

must pay the same as if he were completely

successful. -

This cannot be right: what then is the re

medy. I would submit one of the two following

courses. Either let the tax be proportioned to

the extent of profit of the attorney, as, for in

stance, two per cent. upon its amount f ; or, let

the lower duty continue to be paid for a much

longer period than three years, say ten. The

first of these plans would be by far the most

equitable. I am, however, very sensible many

objections would be raised against it, though I

flatter myself I could satisfactorily answer them

all. The other course would, in some measure,

afford relief, and, rather than have no alteration,

I would say, Grant us that.

I could expatiate largely on this subject, and

the circumstances connected with it, but shall

refrain, because I well know that those for whose

consideration this article is intended will anti

cipate me in every respect. As an attorney, I

feel anxious for the welfare of the department

to which I belong, and with which my interest

is identified. If I can in any way serve my

brethren it will be my pride and pleasure to do

it; and I have only to add, the gratification I

experience in finding my endeavours so well

seconded by your powerful and unremitting aid.

I remain, Sir,

Your most obedient Servant,

G.

MONEY ORDERS.

S To the Editor of the Legal Observer.

ir

THE stamp act being now before the Chancellor

of the Exchequer it appears to be the proper time

- * 6th ed. vol. 3. p. 255. - -

+ This suggestion cannot be entertained for a

moment. . It would be an income tax, which it

is clear ought not to be levied on lawyers unless

the whole of the community were also taxed in

the same way.—ED.
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to apply for an alteration of the law regarding

the exemption of bankers' checks from stamp

duty. The act should explain what is meant by

the term banker, and define it to mean, as H sub

mit, army and navy agents, solicitors, and in fact

all persons in the habit of receiving other men's

moneys. The utility of such an alteration must

be, I think, very obvious to all persons in the

habit of receiving rents or recovering money, and

who have felt the difficulty of asking a client to

give a stamped receipt for his own money. The

revenue would lose nothing by this, for I do not

know any one at present in the situation I have

described, who does not prefer running the little

risk which is incurred in paying by check, with

the banker's name of the client crossed, to asking

for a stamped receipt.

- A FRIEND AND Constant READER.

ON THE RIGHT OF AN ATTORNEY TO

WITHDRAW FROM A SUIT.

To the Editor of the Legal Observer.

SIR,

Much misunderstanding apparently exists in the

profession, as to the circumstances under which

an attorney may decline further conducting an

action or suit wherein he has once engaged.

The reading to be met with in the books on

the subject certainly must be open to some qua

lification. It cannot be taken literally; other

wise the law is, that an attorney cannot withdraw

himself until the proceedings are determined;

that he must proceed, though his client will not

furnish him with money! That if he quit his

client before trial, an attorney cannot bring an

action for his bill: and, in chancery, that a

solicitor proceeding to a certain length in a

cause, shall not leave it there, but shall go on.

(Wide Tidd's Prac. vol. i. p. 86., 9th ed.)

Why this feverish anxiety of the law to lash

attorneys to their post? Are they notoriously

apt to desert professional business? Do the in

terests of clients require this extraordinary pro

tection? What? it must be asked with surprise,

cannot an attorney quit all, or any, of the several

suits or actions in which he may have engaged,

if his clients will not furnish him with the ne

cessary money wherewith to proceed? Must

an attorney, who, on an implied, if not an actual,

promise by his clients, to supply him with the

needful cash, becomes concerned in their suits,

F. with them until they are determined, at

is own expense, andº in very many

cases, at his personal risk? for he is not per

mitted to indemnify himself by taking security

for future costs. Jones v. Tripp, 1 Jac. 322.

Let it for a moment be considered how long an

action or suit, notwithstanding all possible expe

dition is used, may be pending; how many con

temporary actions or suits an attorney in moder

ate practice may be concerned in; the necessary

disbursements in their various stages; and who

can conjecture the amount of capital such an

individual must embark, and place very much at

hazard? What scale of fees would remunerate

an attorney under such circumstances? Would

On the Right of an Attorney to withdraw from a Suit.

it be politic in the law; is it favourable to

honourable practice, thus in effect to make his

own all the proceedings in which an attorney

may be concerned, by transferring all risk, from

the very moment he commences them, from the

clients to himself? What is there unreasonable

in the supposition that an attorney being called

upon to proceed with various suits, may not have

the necessary cash immediately required to be

disbursed ? How Must he “go on” in such a

case?

If an attorney cannot withdraw from an action

or suit, but must proceed till it is determined,

what becomes of his undoubted right, at any

time, on his mere request, to withdraw his name

from the roll P The affidavit necessary for such

purpose only states that “no proceeding, or

application is then pending against him, and that

he does not expect that any application will be

made against him as an attorney.” And why

does not the court require information as to

whether all his actions and suits are deter

mined P

The client it is well known, may, by leave of

court, or by a judge's order, which is never re

fused, repudiate his attorney ad libitum, on pay

ment of his bill. Surely then, the rule that an

attorney cannot quit a suit must be susceptible

of a qualified interpretation, that he cannot

vexatiously, or merely to harass his client, who

has been guilty of no defection, abandon him and

his proceedings. But certainly, under any cir

cumstances, a court or judge would, on his j;

plication, permitan attorney to withdraw himself,

without imposing any such condition as that he

shall not bring an action for his costs then in

curred, or depriving him of any lien, or other

mode by which, had he concluded the proceed

...; the law would authorise him to pay him

se

I would pursue this enquiry with reference to

his liability in an action for negligence, when an

attorney will not proceed with a cause because

his client withholds his assistance in the article of

cash.

Blackstone (quoting Finch L. 188.) says, an

advocate who betrays the cause of his client, or,

being retained, neglects to appear at the trial, by

which the cause miscarries, is liable to an action

on the case, for a reparation to the injured

client. By “being retained” is doubtless meant

paid his fees. Then the advocate's absence from

the trial would certainly be actionable negli

gence.

When an attorney neglected to fee counsel,

whereby his client was nonsuited, the court

ordered an attachment against him, Say, 50.

To have been guilty of negligence, must not the

attorney be supposed to have been supplied by

his client with the money to pay the fees? Have

we any right to presume the attorney possessed

sufficient of his own moneys for that purpose?

And certainly an attorney, no more than any

other person, cannot be said to neglect to do that

which he has no means to do. Correct language

will not express such an idea.

Supposing a client is assured by his attorney,

that he really has not sufficient money to pay the

fees; a situation not necessarily supposititious,as

the most respectable practitioner may have ex
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perienced, particularly on such an emergency as

the preparation for a heavy assize; and the

client, exulting on the reading in Tidd replies,

“You mustgo on, if you don't I’ll bring an action

against you for negligence 1” Would the law so

militate against theº principles of common

honesty and fair dealing as to sanction so palpa

ble a hardship?

These observations were more immediately

induced by Mr. Justice Bosanquet's decision in

the case of Hoby v. Built, gent. one, &c. tried at

Hereford last assizes. It was an action for al

leged negligence on the part of the defendant,

by reason of his not having delivered briefs with

fees to counsel, in a case in which he was con

cerned for Hoby, whereby Hoby was nomsuited.

On the present trial, forà. defendant Built, Mr.

Serjt. Russell" almost ridiculed the idea that an

attorney is bound to deliver briefs with counsel's

fees, or go on with a suit when his client will not

provide him with money for the purpose, which

the serjeant stated, and it was not denied, was
the defendant’s situation when he was concerned

for the plaintiff. On the other hand Serjt. Lud

low contended, that an attorney under such

circumstances is bound to proceed. The learned

judge observed, that without saying which of

those propositions was correct, he thought that if

an attorney went on with a cause, and brought

the record to an assize town, he was not at

liberty, immediately before the trial, to say, “I

won’t deliver the brief unless I receive some

money,” and the verdict was for the plaintiff.

Now, it was admitted that the defendant had

applied to the plaintiff for money wherewith to

deliver his briefs, and that the plaintiff did not

furnish that money, or pretend that the defend

ant had previously been supplied with sufficient.

On that case then, I humbly submit the rea

sonableness of the request, or in other words,

the immediate necessity for “some money,”

and not the particular moment at which the

request was made, was the material consider

ation, and that such was the question his Lord

ship should have left to the jury. Who can

doubt the reasonableness of the request for

“some money,” if it were, as appears to have

been the case, immediately required to be dis

bursed for witnesses, counsel, and court fees?

Could it be expected that the defendant should,

under these circumstances, at his own immediate

expense, hazard the result of a trial? Could the

plaintiff reasonably complain of neglect, or that

he was betrayed, or deceived, when he was told

by the defendant that without some money

the cause could not be tried? Was not the

laintiff bound to know that the disbursements

immediately preparatory, to the trial must be

considerable? And did he not also know that

he had not contributed a mite towards those

expenses? Then what possible right, either

legal, equitable, or inforo conscientia, could the

plaintiffhave to compel the continuance of the

defendant's services and command his cash?

The general principles which regulate all en

* The learned Serjeant said he believed it

had been decided that an attorney may give

notice to his client that he will not proceed.
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gagements between principal and agent, not

particularly specific, must apply to the relation

of attorney and client; and in all such engage

ments if the principal will not do that which is

clearly reasonable on his part, the agent is ab

solved, the consideration on which he engaged

having failed by the default of the principal.

It it a fact reputable to the profession, that

there are very few actions for negligence against

attorneys, recorded in the books. But it is

therefore important that a decision which ma

become a precedent, should be strictly investi

º and have an indisputable principle for its
aSIS.

Let this very reasonable rule be remembered:

It is not every neglect which will subject an

attorney to an action for negligence. He is

only bound to use reasonable care and skill

in managing the business of his client. He is

only liable for crassa negligentia, (Selwyn, N.P.

vol. i. p. 169., 6th ed.)

Quaere then whether the defendant Built, was,

under the circumstances, guilty of “gross neg

ligence.”

I am, Sir,

w Your most obedient Servant,

RETURNS OF WRITS.

EASTER TERM.

Begins April 15, ends May 9., and contains

Twenty-five days.

Essoign. Appce.

The 4th day before Term, April 12. 15.

The 5th day of the Term, – 19. 22.

The 15th day, - - - – 29. May 2.

The 19th day, - - - , || May 3. – 6.

It was doubtful, according to the construction

of the Act for the better Administration of Justice,

whether this Term would end on the 8th or 9th

May; but it seems now settled, that the 9th will

be the last day of Term. The Sittings after

Term in Middlesex will be held on the 10th of

May, as usual, the day after Term.

COURT OF CHANCERY.

LoRD chancELLoR's sitTINGs."

Lincoln's Inn.

Thursday, April 14. Seal before Term.

- Westminster.

Friday, April 15. Petition-day and Motions.

16. to -

2O. º and Rehearings.

Thursday, April 21.

22. to

27.

Thursday, April 28.

M 29.
ay 4.

May

otions.

} Appeals and Rehearings.

Motions.

to Appeals and Rehearings.

4

5. Motions.

6. & -

7. hºand Rehearings.

9. Motions.

Thursday,

Monday, May
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vice chAºncer.lon's sitTINGs.

Lincoln's Inn.

14. Seal before Term.

Westminster.

Thursday, April

Friday, April 15. Petition-day and Motions.

16 Pleas, Demurrers, Ex

- to ceptions, and Further
- 2O Directions to be taken

: - - - before Causes.

Thursday, April 21. Motions.

- . - 22. Pleas, Demurrers, Ex

to ceptions, and Further

Directions and Causes.27.

Thursday, April 28. Motions.

* 2
9 Pleas, Demurrers, Ex

- to ceptions, Further Di

May 4. rections and Causes.

Thursday, May 5. Motions.

- Pleas, Demurrers, Ex

6 ceptions, Further Di

- rections and Causes.

- 7. Short Causes and ditto. .

Monday, May 9. Motions.

Between the end of Term and the First Seal

the Vice Chancellor will hear Bankrupt Peti

tionS.

:=ºrº

SUPERIOR courts.

LoRD CHANCELLOR's court.

* copyRIGHT-INJUNCTION.

IN this cause, Kalkbrenner the composer had, in

the year 1820, sold a piece of music to the

plaintiff, who had published it. Some time

afterwards, the defendant had published a piece

of music, called “The Charms of Berlin,” con

sisting of eleven pages, four of which were com

posed of the piece of music so sold to the

plaintiff. The plaintiff accordingly filed his bill

against the defendant, and the Vice Chancellor

granted an injunction, ear parte, to restrain the

publication of “The Charms of Berlin.” The

defendant then put in his answer, stating that

the piece of music composed by Kalkbrenner

was composed by him for scven instruments

and published in Paris in 1814, and submitted,

that having been so published there was no

copyright at all in the work, and supported the

facts in his answer by affidavits to the same

effect. The injunction was therefore dissolved

by the Vice Chancellor.

The Solicitor-General now moved to discharge

the order made by the Vice Chancellor, and

Mr. Pepys opposed the motion.

The Lord Chancellor thought that the Vice

Chancellor's order was right. It was the policy

of the law, recognised by express statutes, that

the importation of foreign inventions should be

as much encouraged as the actual inventions of

this country. Now in this case the piece of

music had been published in France six years.

before its publication by the plaintiff. This,

therefore, gave a clear right to any one in this

country to publish it. He therefore refused to

discharge the order made by the Vi e Chan

cellor, but ordered each party to pay his own

costs.-Guichard v. Mori, Mar. 22, 1851

"Superior Courts-Chancery.

COSTS IN LUNACY.

This was a petition presented by the solicitor

engaged in opposing a commission of lunacy,

and prayed for a reference to the Master to

enquire whether a sum sufficient to defray his .

costs could be raised out of the lunatic's estate,

or whether the allowance made to the lunatic

and his family ought to be reduced in order to

meet this payment. The amount of these costs

was stated to be about 2000/.

Mr. Spence appeared for the petitioner.

Mr. Wakefield opposed the application. The

costs of the parties by whom the commission

had been sued out, and whom the event proved

to be in the right, were entitled to the priority.

... The Lord Chancellor asked what these latter

costs amounted to.

Mr. Wakefield.—About 5000l.

His Lordship could not understand why the

costs of making a man a lunatic should be

preferred to those incurred in protecting him

against the commission. And he was surprised

that the costs on one side were so much greater

than on the other, the number of witnesses on

both sides being equal.

Mr. Wakefield said, in his client's bill the

tavern expenses were included, which amounted

to GOOl.

His Lordship reprobated the squandering of

so much money on dinners, but said that he was

aware that the charges for the hire of rooms for

these purposes were very high.

Mr. Wakefield said that such expenses would

not be incurred in future, as Lord Lyndhurst

had altered the practice. The learned counsel.

then consented to the reference prayed for.

His Lordship enquired how much had been

taxed off the bill of 5000!., and having been in

formed between 200l. and 300l., his Lordship

said that the taxation appeared to have done

very little good. At common law much more

would have been taken off: he would be bound

the costs of the taxation were as much as the

deductions, so that the people would see there

was not much use in taxation.— In re Franks,

Mar. 26. 1831.

VICE CHANCELLOR's court.

PATENT LABEL.- INJUNCTION.

Mr. Wilbraham applied for an injunction

under the following circumstances. Thomas

Henry, the plaintiff’s father, had in 1771 disco

vered the properties of magnesia in its calcined

state, and had continued to sell it up to the time

of his death in 1816, since which time the plain

tiff had continued the same business down to

the present period. The magnesia prepared by

him was sealed up in bottles of a particular

shape, and labelled “Henry’s Calcined Magnesia,

Manchester.” The defendants had lately pre--

pared and sold magnesia in similar bottles, and

with similar labels, which were not purchased

of the plaintiff.

The Vice Chancellor granted the injunction,

observing, that the relief sought was the same as .

that granted the other morning in the case of

Day v. Binning (reported aute 205.) IIenry v.

Price and another, Mar. 29. 1851.
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t
PRINCIPAL AND AGFNT.

An action was brought on several bills of ex

change drawn in South America, on Messrs.

Spooner, Attwood and Co., Bankers, in London,

by their agents. They were duly presented, but

were not accepted. The defendant had been

director of a company, called the Chilian and

Peruvian Mining Company, and was sued in

that character. The bills had been drawn by

two persons, of the names of Bagnold and An

drews, the former of whom had been sent, under

a resolution of the directors, (made at a board at

which four were present,) to South America, to

manage, the concerns of the company there.

Bagnold and Andrews not being supplied with

money by the company to pay the miners and

other workmen employed by them, applied for

an advance of 1175l. to an agent of the plain

tiff in South America, and the bills in ques

tion were given in return. They were drawn

by Bagnold and Andrews upon the company.

They acted in this matter under a power of at

torney executed by three of the directors, au

thorising them to draw bills upon the company.

On the part of the defendant it was contended,

that as the money had been borrowed under

the authority of the power of attorney, and that

instrument was not executed by four of the

directors, as it ought, but by three only, acting

as trustees, the defendant, as a director, was not

liable upon the counts on the bills, or the money
counts. -

Lord Tenterden C. J., who tried the cause,

thought that the plaintiff could not recover on

the counts on the bill, but as the company ap

peared to have formed a resolution to pay the

bills drawn by their agents, and as the money

had been borrowed for the use of the company,

the plaintiff was entitled to recover on the

counts for money lent. On showing cause

against a rule for entering a monsuit,

The Court confirmed the opinion of his

Lordship. Rule discharged. Ducarrey v. Gill,

H. T. 1851.

MISNOME it.

Cressurell showed cause against a rule for can

celling the bailbond, on the ground that the

defendant had been arrested by the name of

James Pottinger, his real name being Charles

Pottinger. His affidavit stated, that he had been

christened by the name of Charles, and that he

had never been known by any other name, “save

by the plaintiff in the cause.” Now this was

sufficient to discharge the rule on his own show

ing; but the plaintiff’s affidavit in answer to the

rule stated, that he had always dealt with the

defendant by the name of “James,” and that he

never knew him by any other name. -

Parke J. that is an answer. You must be as

strict in this case as in a plea in abatement.

Anonymous. H. T. 1851.

AFFIDAVIT To Hoi.D. To BAIL,
--

-

Saunders showed cause, against a rule obtained

by Telford, requiring the plaintiffto show cause,

why, on filing common bail, the bail-bond should
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not be delivered up to be cancelled, on the

ground of the affidavit to hold to bail not being

sufficiently certain. The affidavit stated, “that

Barnard Gregory is justly and truly indebted to

this deponent in the sum of 75l. upon and by

virtue of certain articles of agreement, bearing

date the 8th day of September, 1830; and made

between the said Barnard Gregory on the one

part, and this deponent on the other part, where

by the said Barnard Gregory did, for the con

sideration mentioned in the said articles of

agreement, agree to pay to this deponent, the

said sum of 75l. at the time therein mentioned,

and which is now past.” He contended that

this affidavit was sufficient, as it was positive and

certain, and disclosed a good cause of action

with the requisite degree of particularity. It

stated that a debt was due upon articles of

agreement, particularly described: that theagree

ment was for the payment of a sum of money,

fixed and certain, at a time stated, which time

was alleged to be now past. -

Parke J. said the affidavit did not state what

the consideration was. It might be executory,

and therefore, consistently with theaffidavit, there

might be no cause of action. The consideration

might be goods, which were afterwards to be

delivered. Now, supposing they were not de

livered, it would be too much to say that the

plaintiff had been guilty of perjury; but still, the

defendant ought not to be holden to bail for it.

Rule absolute. Walker v. Gregory. H. T. 1831.

KING's BENCH.

Nisi Prius Sittings after Hilary Term.

FRAUD.

Caseby the holderofabill of exchange, drawn at

Pernambuco, on a person named Hancorn, ofLon

don, under the following circumstances:–When

the bill arrived in England, in July 1829, it was

presented for acceptance at the counting house

of Mr. Hancorn in Skinner Street, Snowhill. The

defendant, Mr. Walter, who had been formerly

in partnership with Mr. Hancorn, at that time

occupied the counting house jointly with him.

When the banker's clerk called for the bill, the

defendant informed him, that Mr. Hancorn was

out of town, and it was therefore not accepted.

He returned it to the clerk, telling him he had

better present it again in a week or ten days,

when Mr. Hancorn would be in town. , Shortly

afterwards Mr. Armfield, a partner in the house

of Taylor, Braid, and Co., the payees of the bill,

called on the defendant, and represented to him

that if the bill was not accepted, it would be

protested, and returned. On this statement the

defendant accepted it for Mr. Hancorn, on an

assurance that it was “all correct.” The de

fendant then wrote an acceptance “per pro

curation of Hancorn,” and on the return to

town of Mr. Hancorn, he told him what he had

done. Mr. Hancorn expressed his regret that

he had accepted the bill, as he knew nothing of

the amount. On being afterwards presented for

payment, it was dishonoured. Theplaintiff, Mr.

Polhill, sued Mr. Hancorn as the acceptor. Mr.

Hancorn defended the action; and on the trial

the defendant, Mr. Walter, was called as a wit

ness to prove the acceptance. He denied, of
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course, that he had had any authority from Mr.

Hancorn to accept the bill, and the plaintiffwas

consequently nonsuited. The present action was

brought to recover the amount of the bill, with

the costs (amounting to 57l.) which the plaintiff

had incurred in the action against Mr. Hancorn,

which had been defeated by the defendant’s

evidence.

Sir James Scarlett, in his opening, mentioned

the recent case of Marzetti v. Williams and

others", in which it was decided that an action

in tort was maintainable against a banker for

breach of duty in not paying the check of his

customer in due time, and that the defendant

here had committed a breach of duty in not pay

He referred also to a case which

was tried some years ago before Mr. Baron

Wood, in which it was holden, that a person

entering into a contract as the agent of another,

without authority, was bound by the contract as

principal.

The plaintiff’s case being closed,

Campbell, for the defendant, submitted that

there was no case to go to the jury.

Lord Tenterden C.J. was of the same opinion.

There was no fraud that he could see.

Sir James Scarlett submitted, that there was

fraud upon the face of the bill. At all events the

defendant was liable as acceptor.

Lord Tenterden C. J. said, he would let the

case go to the jury if the counsel for the plaintiff

wished. His Lordship then left it for the jury to

say, whether the defendant in accepting the bill,

in the manner and under the circumstances

stated, had been guilty of any fraud or deceit.

If they thought he had, the plaintiff would be

entitled to recover; if not, and if they thought

that in writing the acceptance he had acted

honestly,j as he was by the representation

of Mr. Armfield, one of the payees of the bill,

then they would find for the defendant.

The jury immediately found for the defendant.

Lord Tenterden C. } gave the plaintiff leave

to move to set aside the verdict, and enter one

for himself, if the court should be of opinion that

he was entitled to recover, notwithstanding the

jury had negatived fraud. Polhill v. Walter.

ing the bill.

contRACT— SAILoRs' wages.

In an action for wages by a sailor on board

the ship Dungannon, which, in the year 1827,

sailed on a voyage from Liverpool to Odessa, it

appeared that the plaintiff, John Mahony,joined

the crew, in November 1827, at Zante, having

reviously entered into an agreement with Mr.

º Cameron, the then owner of the vessel, for

wages at the rate of 2l. 5s. per month, and signed

the ship's articles. The Dungannon was to take

in a cargo of tallow at Odessa, and thence pro

ceed to England. On the arrival at Odessa, in

August 1828, Russia being at that time at war

with Turkey, it was found impossible to obtain

the cargo, and the captain having in consequence

abandoned the intention of returning to England,

employed the ship in the service of the Russian

government, and made several voyages in that

service from Odessa to Varma and back. The

* I L. O. page 61.

Prerogative Court.— Minor Correspondence.

plaintiff not choosing to continue in this foreign

service, announced his intention of returning to

England; and on the 26th of May 1829 he

quitted the ship at Odessa. He now claimed

28l. 9s. 6d. as the balance of his wages, having

already received 10l. 13s.6d. on account. The ob.

jection to payment on the part of the defendant,

Mr. Gilbert Henderson, was, that the plaintiff

had no right to quit the ship, or if he had, the

defendant was not liable to the whole of the

present demand; for it appeared that Cameron,

the former owner of the Dungannon, had, after

the ship sailed on her voyage, assigned his interest

in it to the defendant, in satisfaction of a debt

which he owed him: and it was now contended

on the part of the defendant, that he was not

liable to any of the contracts entered into

by Cameron on the ship's account, before he be

came interested in the ship. -

Lord Tenterden C.J. was of opinion, that the

plaintiff was entitled to recover. The ship's

articles had been signed originally in blank—

that is, no place of destimation had been men

tioned; and his Lordship observed, that it was

most irregular to send a ship out with articles

signed inblank. The plaintiffhavingengaged to go

to Odessa, and thence to return to England, was

not bound against his will to continue in a foreign

service. ith respect to his wages, the defend

ant having become the owner of the vessel was

clearly liable to the balance now claimed.

Verdict for the plaintiff—Damages, 28l. Ma

hony v. Henderson.

PREROGATIVE COURT.

ADMINISTRATION.— TROVER.

Dr. Adams applied to the court under the

following circumstances:—A testator had, about

fifty years ago, devised real property to two trus

tees, for the purpose of its being mortgaged or

sold, in order to raise a fund for the provision of

minors. One of the co-trustees died; the other

carried the intentions of the testator into effect.

The mortgagee became bankrupt, and a dispute

arose between the parties interested and the as

signees of the bankrupt's estate. An application

was made to the Master of the Rolls, and he de

cided that the property should be sold. The

deeds, which had been in the custody of Mr.

Wm. Andrews, the solicitor of the parties, had

by his death come into the possession of his son,

who refused to give them up, except to the legal

representatives of his father. The present appli

cation therefore, was for an administration ...'.

effects of Mr. Wm. Andrews, limited to these

deeds.

Sir John Nicholl declined granting the ad

ministration, as there was another mode of

obtaining the deeds, viz. by an action of trover.

In the goods of William Andrews.

MINOR CORRESPONDENCE.

QUERIES.

1st. By referring to “the Legal Observer,”

page 20, it will be seen it was conceived that

the words of $ 13. of the 1 Wm. 4. c.70. would

have the effect of taking all the inhábitants of
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Chester and Wales out of the protection of § 7.

of 7 & 8 Geo. 4. c. 71, and rendering them

liable to arrest for 20l. according to § 1. of that

statute. In the Carmarthen Journal of the 4th

of March instant (citing the Salopian Journal),

it is stated, “In the Court of King's Bench last

week it was decided, that no person in Cheshire

or in Wales can be arrested by process out of

the Courts of Westminster, for a debt under

50l.” * * + *

After the above decision, it may be a question

whether any debts in Wales can be recovered

under fifty pounds, as by the Welsh judicature

bill the defendant would be entitled to a judg

ment as in case of nonsuit, if the plaintiff pro

ceeded against him in any of the Courts of

Westminster for any sum less than 50l.”

Has there been a decision to that effect P

what is the name of the case ? and where re

ported?

Can a debtor be arrested in Wales for a

debt under 50l.?

- W.

-

2d. What can be advanced in defence of a

vendor’s solicitor introducing into his conditions

of sale that the conveyance is to be prepared by

himself at the purchaser's expense? P

3d. Is a writ of enquiry necessary after a

judgment by default in an action of debt upon a

simple contract?

I understand that a case was decided in the

Common Pleas about a year ago, establishing

the affirmative of the question, in contradiction

to the old authorities, but I have not been able

to find the case. -

H. H.

4th. A. is articled to B., an attorney who is

clerk to a civic company, and also a freeman of

the city of London. At the expiration of A.’s

articles, will he be entitled to his freedom of the

city by servitude 2

5th. A clerk’s articles expire before he is

twenty-one, must he wait till he is twenty-one

before he can be admitted an attorney P

F. C.

6th. The London Grand Jury find a true bill

against A. for libel. A. removes the indictment

from the Old Bailey to the Court of King's

Bench. Not being in custody, he does not sur

render to take his trial on the day fixed for the

trial of the indictment. Can the trial proceed,

and can judgment follow a verdict of guilty in

A.’s absence?

7th. Suppose an articled clerk enter the

yeomanry with his master's consent, need the

most scrupulous master hesitate to make affi

davit, or give a certificate, at the expiration of

the articles, of his having passed his five years |

in his service P

S. H. W.
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8th. Is a defendant, upon issuing a writ of

false judgment on a judgment obtained in an

English county court, and not in a county pala

tine, compellable to give security for costs to

prosecute his suit?

A case has lately occurred, in which the

plaintiff says, he is entitled to such security. .

The damages laid in the plaint were 19l. 19s. 11d.,

for which sum the plaintiff recovered a verdict.

Tidd's Practice, and other similar works, are

totally silent upon the necessity of finding secu

rity, merely stating that neither party is entitled

to costs upon this writ. By the 7 & 8 Geo. 4.

c. 71., “all and every” the provisions of this

act are extended to the 19 Geo. 3. c. 70. ; and

by this last statute it is enacted in § 5., “that

no execution shall be stayed or delayed upon or

by any writ of error or supersedeas, thereon to

be sued for the reversing of any judgment given

or to be given in any inferior court of record,

where the damages are under 10l. (this sum will

be 20l. under the first named act), unless such

person or persons in whose name or names such

writ of error shall be brought, with two sufficient

sureties such as the court (wherein such judg

ment is or shall be given) shall allow of shall

first, before such stay made or supersedeas to be

awarded, be bound unto the party,” &c.: the

remainder of the section describes the nature of

the security to be given. Now, I apprehend that

this act was not intended to authorize, nor does

it authorize, the plaintiff to call for security in
a case of this ..inasmuch as the writ of false

judgment is not named therein, and cannot, it is

conceived, be included under the term “writ of

error,” to which there is attached a certain and

known meaning; and the enactment is also con

fined to inferior courts ºf record, which the county

court isnot. This I think sufficient to show, that

any reliance that may be placed on this statute is

not well founded. But notwithstanding these

circumstances in favour of the defendant below,

the plaintiff, in the case above alluded to, has

issued execution, and actually levied, on the

ground that the writ of false judgment is a mere

nullity, unless security for costs be entered into.

The writ is returnable in the King's Bench on

the 12th April, wheresoever, &c. As this is a

question of some interest, and more particularly

to those who may have frequent occasion to

consider the point, I shall be glad to have the

opinion of some of your able correspondents
upon the legality of d: plaintiff's proceedings,

and if illegal, what is the defendant’s*:

ANswer to QUERY, page 351.

The 10th section of the act, 7 & 8 Geo. 4.,

which is, a clause reciting that the act shall not

extend to Scotland or Ireland, is worded in ex- .

actly, the same manner as the preceding one,

and I think it can be reasonably concluded, that

those words which form the exception in the

19th section, should likewise bear the same sig

nification in the 9th, and there is not any pro

viso or clause in the act for its extending only

to certain parts, but to the act in toto.

T. E.
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MISCELLANEA.

-

stAte of THE LAw IN THE TIME of HENRY vii.

WHEN Richard terminated the sway of the

Plantagenets, which had endured from the ac

cession of Henry II., three hundred and thirty

one years, Henry VII. assumed the regal power

by a sort of military election; a mode of ac

quiring power probably not very consonant with

legitimate notions; yet the conqueror's mar

riage with the princess Elizabeth, eldest daughter

of Edward IV.,and legitimateheiress to the throne

gave him, at least, an intelligible title. And

if it had not the principle of hereditary right,

it had been so very occasionally realised in prac

tice, that from the Conquest to Richard III.,

precisely one half the kings of England acquired

the throne by usurpation. Augustin’s defini

tion of a political society is — “As the head of

a body natural cannot change its nerves and

sinews, cannot deny to the several parts their

proper energy, their due proportion and aliment

of blood; neither can a king, who is the head

of the body politic, change the laws thereof;

nor take from the people what is theirs by right,

against their consent. For he is appointed to

protect his subjects in their lives, properties,

and laws ; for this very end and purpose he has

the delegation of the power from the people,

and he has no just claim to any other power

but this.”

Henry VII., though chaste and temperate, was

not a monarch whose personal conduct realised

all that must have been expected of him. His

avarice, of which Empson and Dudley, two

lawyers, were the detestable instruments, ren

dered him odious to his subjects, from the dis

grace which, in the persons of the two lawyers

before mentioned, it cast on the profession. The

laws, indeed, were more reverenced than informer

times, but yet we do not find in the history of

their application, that security for the lives, pro

perty, and liberty of the subject which was desir

able. In addition to the feudal burdens imposed

by the Norman conquest, the personal despotism

of the conqueror and his immediate successors

was never surpassed in any part of modern

Europe; and when the power of the monarch

became subsequently relaxed, it seems to have

been assumed by the mobility, the virtual and

real power of the government residing for several

centuries in the aristocracy, who, under a weak

monarch, never failed to exhibit their own pre

tensions, with small regard to the interests of

the|. over whom they tyrannised with a

reckless authority more grievous, because more

inveterate and incessant, than any exercise of

the sovereign power. Better things were pro

mised at the beginning of Henry VII.'s reign,

and proper constitutional forms were observed

in the acts of government, but the right spirit

had not yet supervened. More wary than Ed

ward IV., the exactions of Henry VII., in the

way of benevolences, were done by consent ofpar

liament; but they were exactions nevertheless,

Miscellanea.

and the abuse of the constitutional mcans by

which they were effected, in reality only made

them more grievous, as they deprived the people

of what was meant to be for their own peculiar

security. But, above all, the mind revolts

and kindles into indignation, when we observe

that all penal statutes were enforced which

would contribute any thing to the exchequer of

the monarch ; and when, with the same view,

the king caused prosecutions to be instituted on

laws old and forgotten; a species of tyranny, to

a generous mind, and to an honest lawyer, of

of all the most odious and galling.

SinGULAR DISTRESS.

Archibald Carmuel, town-officer, hanged at

the cross, and hung on the gallows twenty-four

hours; and the causeº: he was hanged,

he, being an unmerciful, greedy creature, poinded

(i.e. attached by distress) an honest man’s house;

and among the rest, he poinded the king and

queen's picture; and when he came to the cross

to comprise (appraise and expose to auction)

the same, he hung them up on two nails on the

same gallows to be comprised ; and they being

seen, word went to the king and queen, where

upon he was apprehended and hanged.— Pit

cairn's Ancient Trials. April 27. 1601.

LAW OF LEGITIMACY.

Children have been adjudged in England le

gitimate when born forty weeks and eleven days

after the death of the husband. There appears

to be no definite period fixed by our law. The

code Napoleon withholds the presumption in

favour of legitimacy, when the child is born three

hundred days after the dissolution of a “mar

riage.” .

. The Frederician code of Prussia, without ex

ressly declaring children born in the 11th month

illegitimate, attaches many additional conditions

to the proof of legitimacy in such a case. By

the Scotch law and the civil law, it seems to be

treated as a conclusive proof of illegitimacy,

where a child is born after the tenth month –

three hundred days.

J UDICIAL CORRUPTION.

Philip de Comines says (vol. ii. p. 7.) in his

memoirs, that Lewis XI. distributed for corrupt

purpose sixteen thousand crowns among the

King of England's officers, who were about his

person, particularly to the lord chancellor, the

master of the rolls, &c.

DFCORUM OF THE JUDICIAL OFFICE.

Patience and gravity of hearing is an essential

part ofjustice; and an overspeaking judge is no

well tuned cymbal. It is no grace to a judge,

first to find that which he might have heard in

due time from the bar, or to show quickness of

conceit in cutting off evidence or counsel too.

short; or to prevent information by questions,

though pertinent.—Bacon's Essays. Judicature.
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PRACTICE OF THE ECCLESIASTI

CAL COURTS.

It is somewhat singular that there is no

publication in which the practice of the

Ecclesiastical Courts can be ascertained by

the general practitioners of the law. The

modes of procedure in the several courts of

law and equity are described in numerous

works, from the most concise to the most

elaborate. At Doctors' Commons no doubt

these matters are well known; and proba

bly the want of such a book is not much

felt by proctors; but it is an inconvenience

of no small magnitude to solicitors in ge

neral, that they are not put in possession

of the rules of practice, and the regulations

of these courts, in which, although they

cannot personally conduct any proceedings,

it is frequently of the greatest importance

that they should be enabled correctly to

inform and advise their clients, whose affairs

may render an application to such tribu

nals indispensably necessary; and accurate

information in this respect is often essential

in conducting collateral proceedings in

other courts.

By the favour of the King's Proctor we

are enabled to present our readers with the

principal orders of court made in the years

1827 and 1830, the first series of which

prescribes the time of proceeding after

plea, the allegation, answers, examination

of witnesses, &c. The second set of orders

relates to additional court days for expe

diting and regulating the proceedings in

the Courts of Arches and Peculiars, and

the Prerogative Court. The third con

tains the last regulation regarding probates

and administrations, with a view to the

prevention offraud in obtaining them. The

whole seem well adapted to accelerate the

several stages of a cause, and the conditions

relating to costs are no doubt calculated

to benefit the suitor, and relieve the court

from improper proceedings.

NO, XXIV.

HoRAT.

No. I.

ORDERS OF COURT, To serve As GENERAI,

RULES OF PRACTICE.

Made on the first Session of Easter Term, 1327.

1st. That on the first Session of every

Hilary, Easter and Michaelmas term, pub

lication shall pass on all pleas given in and

admitted on or before the by-day of the

term preceding, unless upon such first ses

sion cause be shown to the satisfaction of

the court for extending the term probatory;

provided that nothing herein contained

shall preclude the court from assigning a

shorter term probatory, or prevent the

party giving the plea from sooner praying

publication.

2d. That a party intending to counter

plead, shall assert his allegation the court

day on which the term probatory expires,

and shall bring it in on the following court

day, unless on that day cause be shown to

the satisfaction of the court for allowing

further time for bringing in such allegation.

3d. That upon answers being prayed,

the proctor praying the answers shall forth

with take out a decree, and shall cause the

same to be duly served without delay on

the adverse party in the cause; so as to

put such party in contempt in case the de

cree shall not be obeyed within a reasonable

time; provided that the examination of

witnesses shall not be delayed, nor the

publication be postponed, in order to wait

for the answers; but publication shall pass

as aforesaid; unless upon application being

made to postpone the publication, it shall

appear to the satisfaction of the court, that

due diligence had been used in taking out

and enforcing the decree for answers.

4th. That when application is intended

to be made for extending the time in any

case, notice thereof in writing, and of the

grounds on which the application is to be

made, shall be given to the adverse proctor,

. . . G g
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and delivered into the registry three days

before the making of such application.

5th. That any neglect or delay in bring

ing in answers," or in other proceedings,

shall be matter of consideration in respect

to costs either immediate, or at the end of

the cause.

- - J. Nicholl,

Dean.

No. II.

ORDERS OF THE COURT.

Made the 4th Session of Hilary Term,

13th February, 1830.

The Official Principal of the Court of

ARCHEs having taken into consideration the

expediency of appointing additional court

days for the transaction of business and

of making orders of court for expediting

and regulating the proceedings in that court,

has ordered, and does hereby order as fol

lows.

1st. That all court days appointed at

sessions, and by-days in each Term, for

the Courts of Arches and Peculiars, and for

the Prerogative Court, shall each of them

be reciprocally considered and taken to be

regular court days for the despatch of all

business in each and every of the said .

courts, and that so many additional court

days in and after each, and every term shall

be from time to time appointed as may be

deemed and considered necessary for the

despatch of business; and such additional

court days shall be, to all intents and pur

poses, regular court days.

- 2d. That all days which shall be ap

pointed as caveat days in the Prerogative

Court shall be regular court days for expe

diting all proceedings in that court, and

likewise in the Courts of Arches and Pecu

liars.

3d. That when a party shall have been

duly cited, and shall not appear on the day

assigned for his appearance, such party

shall be pronounced in contempt, and the

proceedings shall on the following court

day, and afterwards, be carried on in pain

of his contempt—“in poenam contumaciae.”

4th. That when proceedings are carried

on “in poenam contumaciae,” witnesses

may be produced and sworn before a sur

rogate in his chambers, as well as in open

court, and such production shall be im

mediately entered and recorded in the

register book; but the witness so produced

shall not be repeated to his deposition

until forty eight hours at least shall have

expired from the time of his production.

Practice of the Ecclesiastical Courts.

5th. That the proctor of a party taking

out a citation, or other process, shall on the

-day of its return be prepared to exhibit

his proxy, and to proceed in the cause by

taking the first step therein according to

the nature of the proceedings.

6th. That any party who shall have been

served with a citation, or other process to

appear, and who shall appear on the day

assigned therein, shall be dismissed with his

costs, unless the party taking out such cita

tion or process shall return the same, and

be prepared to proceed in the suit, for

which costs the proctor taking out such

citation or other process shall be liable.

7th. That a proctor appearing for a

party eited shall be prepared with his

proxy, and shall exhibit the same on enter

ing such appearance.

8th. That the proctor of a defendant in

a matrimonial cause shall admit, or deny,

the fact of marriage, under pain of suspen

sion, on the same day that the plea alleging

the marriage is admitted. -

9th. That if the party giving in any alle

gation, shall require the answers of the

adverse party, he shall on the day on which

his plea is admitted apply to the court to

assign a time for bringing in such answers;

and unless the answers shall be brought in

at or before the time assigned, the facts

pleaded shall be taken pro confesso, as

against the party so neglecting to give in

his answers.

10th. That the expense of taking de

positions to prove facts confessed in answers

or admitted in acts of court, if taken after

such confessions or admissions, shall be

paid by the party producing the witness,

unless the court shall think fit to direct

otherwise.

11th. That in all cases the court may ex

tend the time upon reasonable cause shown:

12th. That when any exhibits are pleaded

in supply of proof, the proctor of the ad

verse party shall, on the day on which the

plea is admitted, declare, whether he con:

fesses or denies the hand-writing as pleaded

of such exhibits; and if the hand-writing be

denied, and afterwards proved, the costs

occasioned by the proof shall be paid by

the party who denied the hand-writing,

unless the court shall think fit to direct.

otherwise. -

13th. That in all cases the court may,

upon application made to it, direct security

for costs to be given by either or all of

the parties.

(Signed) J. Nicholl,

Official Principal of the

Court of Arches.
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*No. III.

DIRECTIONS TO THE DEPUTY REGISTRARS

OF THE PREROGATIVE COURT.

Understanding that some few instances

have recently occurred in which probates or

administrations are supposed to have been

obtained by fraudulent means, I desire the

deputy registrars will call to the attention

of the practitioners and officers of the

court the extreme importance of the

greatest vigilance and caution in the pass

ing of all grants.

The practitioners must perceive the pro

priety of obtaining reasonable satisfaction

that the person applying for the grant is

entitled to it; and if, from the mode in

which the party applies, or from the time

that has elapsed since the death of the

deceased, or from any other circumstances,

there is the least reason to suspect that

the person applying is not entitled, it is the

manifest duty of the proctor to make fur

ther enquiry into the matter, and conse

quently, if any proctor proceeds in forward

ing such business without reasonable

satisfaction that the grant is not fraudulent

he will be held responsible to the court.

In like manner the clerk of the seat or

his assistant, and every other officer of the

court whose duty it may be to examine the

grant before it passes, observing any rea

son whatever to doubt its correctness, is

directed and required in every such case

carefully and diligently to make further

enquiry,and not to suffer the grant to pass

until he has received reasonable satisfac

tion respecting it.

It is further directed that in the oath to

be taken by an executor or administrator

the time of the death of the party deceased

shall be set forth, by stating that the de

ceased died on or about the of

in the year , and that the time of the

death so stated in the oath shall be insert

ed in the jurat, and also noted in the margin

of the probate or administration in legible

characters, so as visibly to appear to any

person to whom such probate or admini

stration shall be presented for the purpose

being acted upon.

Dated this 8th day of May, 1830.

(Signed) Joh N Nicholl,

- Judge of the Prerogative

Court of Canterbury.

ON RECEIVING THE EVIDENCE

OF PARTIES.

We insert the following communication

from a correspondent, on the subject to

which one of the bills of Lord Wynford

|

*

37 l

relates. We have subjected the paper to

some alterations, and think it well entitled

to attention; but we wish it to be under

stood, that we do not pledge ourselves to

the recommendation of all the conclusions

of the writer.]

Amongst the alterations that appear

necessary in the English common law is

oné regarding the rules and principles

of evidence. There are two respects in

which evidence may be viewed; the one,

in which it is considered as information

entitled to a greater or less degree of

credit, according to the character of the

person giving the same, or the circum

stances that may exist to bias his testi

mony; the other, in which it is regarded as
proof, or tantamount to manifestation. Ifwe

take the former view, the principle adopted

by the English law, of receiving some and

rejecting other evidence, appears absurd.

We must conclude, therefore, that the law

takes the latter view, and regards evidence

as proof or manifestation. It may be de

sirable to enquire into the reason of this.

In the Saxon period of our history there

existed so great a subordination in the

people, and so general a juridical super

intendence, as are altogether unknown in

our times. The country was divided into

counties, hundreds, and tithings, and every

stranger or foreigner who came to reside in

the kingdom, was compelled, within a limited

time, to enrol himself in some one tithing;

a law not inconvenient at a time when com

merce had no existence, and the necessity

of travelling was rare. The result of this

general subordinate and juridical super

intendence was the sifting out from the com

munity every unworthy character. Every

man having an intimate knowledge of his

neighbours, criminals were soon detected,

and removed from the community. For,

upon any one being adjudged a felon,

banishment, if not death, cut him off from

the tithing to which he had previously be

longed; and not being a member of a tith

ing he ceased to be a member ofa hundred,

of the greater divisions of a county, and of

the kingdom at large. Outlawry, in these

days, was indeed a punishment, as the per

son outlawed was driven forth from the

habitations of his fellows to the woods and

forests, deprived of all rights and privileges

which he had before possessed, and his re

turn into society rendered impossible with

out a reversal of his sentence. But another

result of this system was, that the testimony

of every individual not attainted was con

sidered as equivalent to complete proof,

there being no ground for considering it

otherwise; and as in civil suits, brought by
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, one member of the community against

another, there was necessarily an affirm

ation on the one side and a denial on the

other, and as each of the parties was deemed

equally worthy of credit, it followed that

the evidence of neither was received. The

testimony of both was rejected, because,

being contradictory, both could not be true,

and consequently they proved nothing. We

thus see the reasons that led to the adop

tion of the two leading maxims of the Eng

lish law with respect to evidence, that no

person who was infamous, i.e. who had done

an act by which he had forfeited the cha

racter of an honest and true man, and no

person who was interested, could be a com

petent witness.

While the country retained its ancient

juridical government, and before it became

a commercial one, the establishment of such

rules of evidence was not perhaps attended

with any ill effects, considering the publicity

that was then given to all bargains and con

tracts. Land could not be conveyed with

out the attendance of the parties on the

very spot, and there, in the presence of

witnesses, the one delivering possession to

the other; and the same, or as great pub

licity was given to all other contracts,

which being generally made in a fair or

market, evidence could very easily be pro

cured respecting them. But so soon as

such juridical government ceased to be

strictly kept up, and commerce began to be

cultivated, the rule not to receive the evi

dence of an interested party became inap

plicable to the state of society, as did the

principle upon which it was founded, of

regarding evidence as proof; for when men

had no longer that intimate knowledge of

their neighbours which they possessed be

fore, criminals could not so readily be sifted

from out the community; and as commerce

caused contracts to become mere matters

of course, and divested them of the solem

nity and notoriety which previously dis

tinguished them, great inconvenience arose

from rejecting generally the best, sometimes

the only evidence which could be had.

Now the civil law. took a different view

of the nature of evidence, and adopted

a different rule. In criminal matters it

requires the testimony of two witnesses

to convict any one of a crime punishable

with death; thereby showing that it was

cautious in giving credit to testimony: and

in suits of a civil nature, the evidence of a

party interested was equally receivable with

that of any other person.

Let us now enquire what reasons exist,

in our own time and country, against re

garding evidence as mere information, en

On IReceiving the Evidence of Parties.

titled to more or less credit according to

the character and circumstances of the

witness.

Laws should always bear an analogy to

the manners of the period in which they

prevail. They should change as the people

change; for the laws of a rude period can

never be applicable to a more civilised state

of society. We have seen the different

views which the Roman and the English

law took of evidence, and their opposite

practice with respect to it. What was the

reason? The English law was instituted

for a period comparatively rude, while the

Roman law was embodied in and for a

state of society highly refined. In a rude

period the rules of law require to be

strongly marked out, and do not admit of

any very nice distinctions, which an uncul

tivated people would not be able to per

ceive. This observation more especially

applies to the Saxons, where the body of

the people, unlettered and ignorant as they

were, were the judges. At that time,

therefore, it might appear that the re

ceiving the evidence of parties interested,

or any evidence that did not carry with it

a strong presumption of its truth, was im

proper, because a jury in those days was

incapable of distinguishing the different

shades of credibility attending various kinds

of evidence. This reason, however, no

longer exists, and the practice of rejecting

the testimony of interested parties ought

therefore to cease.

At the present time a jury never does

receive evidence without weighing its value,

a task which, from the degree of knowledge

possessed by the nation at large, a jury is

now competent to perform. This being

the case, how absurd is it to refuse to

receive any evidence that can be given,

any information that can be obtained—

which can by possibility throw light upon

a transaction. But the matter rests not

here: while excluding the evidence of in

terested parties generally, our law has felt

the necessity of permitting it to be received

in some cases, and has therefore made a

distinction as to what parties shall be ad

judged interested, so as to become incapa

citated for witnesses; and what parties

shall be held good evidence, notwithstand

ing their being interested. Now, in draw

ing a distinction like this, it will be seen

there must be great difficulty; that it can

be no easy task to fix the kind or quantum

of interest which shall incapacitate a man

from being a legal witness; and most strange

are the determinations of the English law

upon this point.

From the commercial charactor of our
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country at the present day, the rejection of

the testimony of an interested party must

be most unwise. In many instances, asbefore

remarked, the parties to a transaction, if

not the only, are the most important wit

messes that can be had, and a denial of

justice must frequently occur through the

rejection of such evidence. In such case

it may be said, relief can be obtained in

equity; but it may be answered, that while

the admission of the evidence of parties in

terested in courts of equity, shows the

impropriety of the rule adopted by the

common law, the mode of receiving evi

dence in those courts is not the mode best

adapted to elicit the truth. For if in any

instance the examination of a witness virti

voce, in open court, is important, it is in

the case where a witness is an interested

party. The mode of examining persons in

our equity courts does not afford facility

for sifting out the truth which is afforded

by the examination of witnesses in the pre

sence of judge, jury, and the public; and

in the case of interested parties, gives to

them, what they should, as much as possi

ble, be prevented from having, —a previous

knowledge of the interrogatories to which

they are to give answers.

The state of the argument then stands

thus: The rule of rejecting the evidence of

parties interested, being applicable to the

rude and peculiar state of society in which it

was first established, is a strong argument of

its inapplicability to our more refined one.

That a jury does always exercise its judg

ment as to the value of the evidence, and

is quite capable of so doing; and that there

fore the admission of the evidence of par

ties interested, could not be attended with

ill effects. That the evidence of parties in

terested, being made serviceable in some

cases, but not in all, has produced doubt,

confusion, and inconvenience. That the

admission of the evidence of parties in

terested in the courts of equity, does not

remedy the defect of the common law;

the mode of receiving evidence, and ex

amining persons in such courts, being the

mode least adapted to answer its proposed

end. L. W. W.

REVIEW.

The Law, Practice, and Styles, peculiar to

the Consistorial Actions transferred to the

Court of Session, by Act 1 G. 4. c. 69.

Compiled by Maurice Lothian, Solicitor

in the Consistorial Court of Session,

Edinburgh. Adam Black, 1830.

TH is is a work much wanted ; more par

ticularly on this side of the Tweed. There
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are few subjects on which so much doubt

and confusion have existed as on the law

of marriage in Scotland; and, as the ne

cessity for its being clear and precise was

of considerable importance as well in Eng

land as in Scotland, we have frequently had

the more reason to regret that there was

no work to which we might refer which

was at once correct and concise. We think

that Mr. Lothian's book will lessen, if not

entirely remove, this difficulty; and in order

to enable our readers to judge of this for

themselves, we shall make some extracts

from the work.

We shall pass over the account of the

Commissary Court, and shall proceed at

once to the subject most interesting to

Southron readers — the precise ceremonies

necessary to constitute a marriage in Scot

land.

“By the civil law this relationship was

considered to be purely a consensual contract,

though in general, all nations have employed
certain solemnities to mark its constitution. The

Council of Trent made the sacerdotal benedic

tion necessary to its validity. This, though it

extended to the Western Empire, and prevailed

over Europe, was not acknowledged in Scotland,

in consequence of the Reformation; and since

that time the ceremonies of a regular marriage,

consist only of the proclamation of banns, of

which a register is kept, and the acceptance of

the parties before a clergyman, who pronounces

the nuptial benediction, and who may be either

of the Scotch or English church. Tol. Act.

2 Anne, 10. c. 7.

Banns should be proclaimed on three Sun

days in the parish church or churches of the

parties, while the people are assembled for divine

service. The names and designations of the par

ties, and their purpose of marriage are thereby

announced, and all concerned are required to

state any objection which they may have to the

union. The only specific regulations on this

subject are ecclesiastical. See B. H. of Discip

line, Gen. Assem. 1638. ar. 21. Direc. of Wor

ship, 1644. Act of Assembly, 1690. c. 5.; 1711.

c. 5. ; 1748. c. 8. , They have, however, been

recognised by repeated enactments of the legis

lature against clandestine and disorderky mar

riages. After proclamation of banns the woman

cannot do any gratuitous deed to the injury of

her future husband. The certificate of the ses

sion clerk is received as evidence of the due

proclamation, not to be redargued by positive

proof that the three different proclamations

were made on the same day, though he may be

prosecuted at common law if he returns a false

certificate. -

“It makes no difference, however, as to the

legal effects on the parties, though this relation

ship be, contracted in the most irregular form.

The only individuals affected by the form are

the celebrator and witnesses. In the latter case,

the clergyman by stat. 1661. c. 54. is exposed

to banishment, and the witnesses by 1698. c. 6.

to fine and imprisonment; but, for a long time
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back there have been few such prosecutions;

nor will there likely be any, unless other cir

cumstances occur to call for the interference of

the-criminal prosecutor.

“Marriage in this country, according to all

our institutional writers, and a long unbroken

chain of solemn decisions, is constitutcd simply

by the consent of parties expressed de praesenti,

without regard to form, and without consum

mation; and may be proved by such parol or

other testimony as is admissible to establish any

other personal contract of importance. Lord

Stair, B. l. t. 1. § 6. says, “Marriage consists in

the present consent, whereby they accept each

other as husband and wife, whether that be by

words, expressly, or tacitly by marital cohabi

tion or acknowledgment, or by natural connec

tion, where there has been a promise or espousal

preceding, for therein is presumed a conjugal

consent de praesenti. In like manner, Mr. Ers

kine, B. l. t. 6. S. 2., describes it as a civil con

tract, constituted by consent alone.

“Such consent may be declared in writing or

before a magistrate, or kirk-session, or mutual

friends, without the intervention of a clergyman,

and it may be inferred from the conduct of the

parties.

“ 1. It must be shown, however, that the

consent was deliberate, serious, and voluntary.

In the case of Cameron, Dict. p. 12680, the court,

owing to the youth of the female, and the pre

cipitation employed, considered that her con

sent had not been given with that seriousness

which such a contract requires, and therefore

annulled a marriage celebrated before a clergy

man, proof having been led that she went to

the place with her mother without any inten

tion of marriage, that it was celebrated in her

mother's absence, was instantly succeeded by

repentance, and that some altercation ensued

on bedding being proposed; on which the mo

ther and daughter, a girl of only twelve years

and four months old, returned home, refusing

to acknowledge the marriage ceremony.

“2. Idiots, being incapable of consent, cannot

marry. The procreation of children by idiots

who may have gone through the most formal

ceremony, and who may not have been pre

viously cognosced, will not supply the want of

the requisite consent; such were the circum

stances of the case of Blair v. Blair, 28th June,

1748, Dict. p. 6293, in which the interlocutor

of the commissaries, adhered to by the Court of

Session, bore, ‘ that the said Hugh Blair was,

and from his youth had been, a natural fool,

and void of that degree of reason and under

standing which were necessary to entering into

the marriage contract, and therefore found and

declared the pretended marriage to have been

from the beginning, and to be in all time coming

void and mull.” In the English case, Turner v.

. Meyers, 6th May, 1808, a ceremony of marriage

was set aside as void, on the ground of the hus

band's insanity, he himself being the pursuer of

the action of nullity after his recovery. Lord

Stowel said, “it is perfectly clear in law, that a

party may come forward to maintain his own

past incapacity, aud also that a defect of ca

pacity invalidates the contract of marriage as

well as any other contract.”
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“3. Pupils, that is, a boy under fourteen and

a girl under twelve years of age, being presumed

incapable of giving consent, as well as being

physically immature, cannot marry. If, however,

their cohabitation is continued after puberty,

the requisite consent will be held as irretrievably

supplied. Johnston v. Ferrier, 17th Nov. 1770,

Dict, 8931. In this case the female was twenty,

and the male twelve years of age.

“4. From the same inability to give a rational

consent, a person cannot be bound by any words

uttered or solemnity gone through when intoxi

cated, and disclaimed when sober. The circum

stance of a woman’s being in a state of inebriety

when declaring a marriage before a justice of

the peace, and for three days thereafter, during

which she cohabited with the defender, was

found to entitle her to a decree of nullity, and

utting to silence, in Johnston v. Brown, 15th

ov. 1823, she having left him, and intimated

that she would hold no communication with

him, so soon as she became capable of acting

rationally. A man’s acknowledgment was dis

regarded, having been made in liquor and in

jest, in Grey v. Lennie, 12th March 1801, and

because it was made in jest, in M*Gregor v.

Campbell, 28th Nov. 1801.

“5. If either party be compelled to express

consent there can be no marriage, even though

consummation follows, unless it be unequivo

cally proved that the parties voluntarily coha

bited afterwards.

“6. A person within the forbidden degrees

of relationship, or impotent, or who is bound

by a previous existing marriage, is not at liberty

- to give a lawful consent. By stat. 1600. c. 20.

a party who is divorced for adultery is not per

mitted to marry with the guilty paramour.

“Neither the bond fides of one of the parties

to a second marriage, nor the plea of personal

exception against the conduct of the parties to

a first, will protect the second against the effects

of a challenge by any individual having an in

terest to object to it. In regard to the offspring

of such second marriage, see Chap. IX. . .

“The consent of parents or guardians is un

necessary. In Muir v. Nisbet, 14th Jan. 1727,

where the requisite consent was deliberately

given, it was found not to be invalidated by the

circumstances, that the gentleman was a minor;

that he had not got the consent of his friends;

that no banns were proclaimed; that the lady's

father officiated at the ceremony; and that there

had been no consummation. Consensus mon

concubitus facit matrimonium.”

The author then proceeds to show how

this consent may be proved. It will be

seen by what slight evidence this solemn

relationship may be constituted.

“By witnesses swearing to the formal accept

ance by the parties of each other. If this took

place before a clergyman, and was preceded by

proclamation of banns, according to the rules

of the church of Scotland, it is called a regular

marriage, and affords sufficient evidence per se

of a valid consent, to the effect of throwing the

burden of proof upon the party by whom it is

challenged. MºTurk, 15th Nov. 1792.

“2. By witnesses swearing to the verbal de
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claration or acknowledgment of the parties,

that they are married to each other, or by wri

-ting to that effect.

“3. By a reference to oath, that even in the

most secret manner, and though without the

knowledge, advice, or concurrence of any other

human being, and verbally, parties accepted of

each other to be husband and wife, provided

there be nothing to throw discredit on the oath.

“The first of these modes may be established

just like any other matter of fact.

“As to the others, Erskine, B. l. t. 6. § 5.

mentions an unreported case, where marriage

was sustained chiefly on the evidence that the

husband owned it to the midwife, whom he

called to assist at the birth of his child, and to

the minister who baptized it. Arrol, Feb. 1739.

“In Currie v. Campbell, 2d June, 1807, it was

found sufficient that a man, previous to con

summation, had taken a woman to a public

house, and acknowledged her as his wife before

the mistress and servants of the house.

“It is not unusual in some of the Scotch

burghs for a petition to be presented to the

unagistrates, setting forth that the parties were

irregularly married, and praying for fine, or im

prisonment on account of the irregularity. On

this the parties emit a declaration, confess the

charge, and receive sentence to pay a small fine.

These irregular proceedings establish the mar

riage. Hamilton v. Wylie, 27th May, 1827. In

this respect, statutes which were designed to re

press the evil, have been converted into means

- for extending it.

“The circumstances of a person mentioning

his marriage in a letter to a third party, and de

signing the lady as his spouse in his testament,

were found sufficient. Anderson v. Wishart, 23d

February, 1724. Dict. 12676. A written ac

knowledgment was also found sufficient in Ed

miston v. Cochran, 15th May, 1804.”

This, of course, is direct evidence of the

contract; but it may also be proved “in

ferentially ” by a promise to marry, fol

lowed by sexual intercourse, and by the

cohabitation of the parties, and their being

reputed man and wife.

“Marriage may be constituted by a promise

carnali copula subsecuta (as the canonists express

it) from a presumption that the promise was

then fulfilled, and that the consent which was

previously prospective,was then rendered present.

Pennycuick v. Grinton and Graite, 15th Dec.

1752. Reid v. Laing, 14th May, 1823, affirmed

on appeal. Mr. Erskine says, that in the case

of a ‘promise of marriage followed by a copula,

the subsequent copula must doubtless be con

sidered as the perfection or consummation of

the prior contract, after which there can be no

room for resiling.” This is an equitable doc

trine; for since marriage may be contracted in

this country by consent merely, and without re

gard to form, it is most reasonable to infer that

the intercourse consequent on the promise, was

the matrimonial acceptance and recognition on

both sides. -

“The woman is more frequently the pursuer

of a declarator of marriage so constituted. There
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is nothing, however, to hinder the man from

founding on his own promise, followed by copula,

provided he will prove her acceptance of it by

her writ or oath. A female may indulge a licen

centious passion with a man below her in rank,

without any intention of gratifying his ambition

by marrying him, and therefore, in such a case,

her express acceptance must be proved, and will

not be implied merely from her admitting that

he promised or expressed his willingness to

marry her prior to the connection. Forbes

v. Dowager Countess of Strathmore, 27th Feb.

1750.” -

Mr. Lothian then enquires minutely into

the proof of the promise and copula, and of

the reputation of parties being man and

wife. It seems quite clear, that the circum

stance of the parties being Scotch, if they

be resident in another country, will not

enable them to contract a marriage after

the Scotch fashion; they must then conform

in all particulars to the peculiar customs of

the country in which they are resident.

“No proof of any facts or circumstances oc

curring in a foreign country will be permitted,

unless they constitute a marriage in such foreign

country.

“On this ground the commissaries found that

cohabitation, habit, and repute, and repeated

and deliberate acknowledgments in the Isle of

Man, were insufficient, and assoilzied the de

fender; and though the Court of Session re

mitted with instructions to alter, yet the House

of Lords sustained the judgment of the Com

missaries. M'Culloch v. M'Culloch, 10th Feb.

1759. -

“The principle on which this rule rests is,

that the conduct of parties must be judged of

by the laws of the place where it occurred,

which is an established maxim of international

law. If, therefore, cohabitation in any foreign

country could constitute a marriage in that par

ticular country, a proof will be allowed. Forbes

v. The Countess of Strathmore, 27th Feb. 1750.

In this case cohabitation as man and wife in

Holland, which constitutes a marriage there as

well as in Scotland, was libelled, and though

the Commissaries superseded the foreign proof

till the proof in this country was reported, the

Court of Session remitted with instructions to

allow a proof of both at the same time.

“In England the public ceremony is indis

pensably necessary. Accordingly, an offer to

prove a promise and copula in that country

will be unavailing. It was so decided in Dal

rymple v. Dalrymple, 16th July, 1811, where

Lord Stowel said that a public ceremony there

being “indispensably required, no young woman

acting with a regard to virtue and character,

and common prudence, would surrender her

person in a way which would not only not con

stitute a marriage, but would in all probability

defeat all expectation of such an event.’

“In the case Gainer v. Captain Dalrymple,

where the pursuer libelled on a celebration of

marriage before a popish priest in Ireland, and

cohabitation in that country, it was pleaded that

no such marriage could be recognised there.
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A proof of the pursuer's averments was allowed

before answer, but the Commissaries pronounced

an interlocutor, finding “ the facts and circum

stances proved in behalf of the said Mary Gainer

and her children not relevant to infer marriage,

and therefore assoilzied,’ &c.

“It is no answer to say that both parties

were Scotch by birth, and that such a ceremony

was gone through abroad, or that such circum

stances occurred abroad as would, if they had

happened in this country, have constituted mar

riage, unless they had the same effect by the

laws of the place where they happened. This

rule is simple and just. It rests on the prin

ciple, that as a man must always be governed by

the laws of the country where he happens to be,

his conduct at the time should only be tried by

these laws.”

We shall now shortly notice the part of

the work relating to the law of divorce. In

Scotland there are strictly only two grounds

of divorce, viz. wilful desertion or adultery.

The actions founded on the defender's im

potency, prior to marriage, not being actions

of divorce but of declarator, that the cere

mony was null and void ab initio.

The rules as to wilful desertion are more

novel to us than the other portion of the

work.

“By the Scotch statute, 1573. c. 55. it is en

acted, ‘That where any of the spouses shall

divert frae the other without sufficient grounds,

and shall remain in his or her malicious obsti

nacy for four years, the party injured may sue.

the defender for adherence before the judge

ordinary; and if the defender disregard the

sentence, the pursuer may apply to the Court

of Session for letters of horning, in room of the

ancient letters of four forms mentioned in the

statute, to enforce it. After this, the church is

directed to admonish the defender to adhere;

and if he shall still continue obstinate, the

church-court is to proceed to excommunication.

Which previous steps are declared by the statute

to afford sufficient foundation for a divorce.

“Although, by the enactments of the statute,

it would seem the offending party must have

deserted four years before the action of adhe

rence can be raised, yet, in practice, such action

has always been admitted, and decree pronounced

in it, after one year's desertion. Four years,

however, must intervene between the desertion

and the raising of the action of divorce.”

The defences to the action are then men

tioned, and among others,

“It is not a good defence against the action

of adherence that the parties agreed to live se

parately. Nor that a decree of aliment went

out against a husband during separation. Nor

yet that an agreement was gone into, by which

the wife was to be entitled to live separately,

with a specific annuity, if it were found by two

arbiters that she could not live in family with her

husband on account of maltreatment, and that

they had, on proof adduced, pronounced a de

liverance, finding the maltreatment proved, on

which her husband had given to her a discharge

Remarkable Trials, No. II.

of her person. All such agreements are revo.

vocable, as being inconsistent with the first duties

of the marriage; and the only effectual separ

ation is ajudicial one on cause shown. Wallange

v. Lady Touch, 3d May, 1707.

“ Maltreatment, and other improper conduct,

so that the wife cannot safely cohabit, is a good

defence. Reid v, his Wife, 9th August, 1696.

“The Court of Session also found that the fol

lowing circumstances afforded a relevant defence

in an action of adherence at the instance of a

person of quality against his lady, viz. that he

refused to allow her money for necessary uses;

debarred her from the oversight of her young

children’s education; shut his doors against her

at night; turned off a servant for opening them;

conversed indecently with her woman; and

protected the woman after his lady had dis

missed her. Duchess v. Duke of Gordon, 8th

June, 1697.

“In Letham v.Proven, 8th March, 1825,where

the husband was also the pursuer, the Court of

Session sustained the defence for the wife that

she wasjustified in withdrawing from his society

in consequence of his having committed adul

tery with a domestic servant. It may be here

noticed generally, that whatever will justify an

action of separation, which will be noticed after

wards, will afford, without any counter action,

a successful defence against an action of ad

herence.”

Divorce on account of adultery, and the

various defences thereto, are then fully

considered; but we have already extracted

sufficient to enable the reader to judge of

the value of the work. He will find the

other portions equally judicious and inter

esting.

REMARKABLE TRIALS, NO. II."

THoMAs Harris kept the Rising Sun, a public

house, about eighteen miles from York on the

road to Newcastle. Harris had a man and maid

servant: the man, whose name was Morgan,

he kept in the threefold capacity of waiter, ostler,

and gardener. James Gray, a blacksmith, tra

velling on foot to Edinburgh, stopped at Har

ris's, supped, and lay there. Early in the morn

ing Morgan went secretly to a neighbouring ma

gistrate, and gave information that his master,

Harris, had just then murdered the traveller

James Gray in his bed. A warrant was issued,

and Harris was apprehended. Harris positively

denied the charge, and Morgan as positively

affirmed it; deposing, that he saw Harris on the

stranger's bed strangling him, but that he came

too late to save him, and that Harris's plea was

the deceased was in a fit, and he was only as

* The first number of this series was inserted

in the Supplement for March, and we shall, in

that portion of the work, continue to preserve

correct reports of interesting and important trials

which occur at the present time, but shall conti

nue the series of ancient trials in our weekly

publication.
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sisting him; Morgan further deposed, that he

instantly retired and made a feint as if going

down stairs, but creeping up very softly to an

adjoining room, he there, through a key-hole,

saw his master rifling the breeches of the de

ceased.

Harris peremptorily denied every part of this

story from the beginning to the end; and the

body having, by order of the magistrate, been

inspected, and no mark of violence appearing

thereon, Harris was nearly on the point of being

discharged, when the maid servant desired also

to be sworn. She deposed, that almost directly

upon her master coming down in the morn

ing, as she must conceive, from the traveller's

room, she saw him go into the garden, (being

unknown to her master in a back wash-house

which overlooked it,) saw him take some gold

out of his pocket, wrap it up in something,

and bury it at the foot of a tree in a private

corner of the place. Harris turned pale at the

information. He would give no direct answer

as to the circumstance of the money. A con

stable was despatched with the girl, and the

cash to the amount of upwards of thirty pounds

was found. The accused acknowledged the de

posit of money, but he acknowledged it with so

many hesitations, and answered every question

with such an unwillingness, such an apparent

want of openness, that all doubts of his guilt

were now done away, and the magistrate com

mitted him for trial. -

Harris was brought to the bar, at theYork sum

mer assizes, which happened about a week after

his commitment in 1642. Morgan deposed the

same as when before the justice. The maid ser

vant and the constable deposed to the circum

stance of the money: the first as to the prison:

er's hiding, and both as to the finding of it; and

the magistrate gave testimony to the confusion

and hesitation of Harris on the discovery of

and being questioned about, the hiding of the

money.

Harris, in his defence, endeavoured to inva

lidate the charge by assertions, that the whole of

Morgan's evidence was false; that the money

which he buried was his own, honestly come by,

and buried there for his better security; and that

his behaviour before the magistrate on this par

ticular arose from the shame of acknowledging

his own natural covetousness, not from any con

sciousness of guilt. The judge then summed up

the evidence, remarking strongly on the circum

stance of the hiding of the money, and the weak

ness of the prisoner's reasons for his so hiding

it; and the jury consulting for two minutes

brought in their verdict guilty.

Harris was executed pursuant to his sentence,

persevering in his declarations of innocence, but

desiring all persons to guard against the effects

of an avaricious disposition: for, it was that sor

didness of temper which led him, he said, to

general distrustfulness, and that into the expe

dient of hiding his money; which circumstance

had alone furnished the means to his enemies,

(for what reason they were so he said he knew

not, but whom he forgave,) for bringing him to

an ignominious death. The truth of the fact at

last came out: Harris was entirely innocent.
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Morgan and the maid were not only fellow

servants but sweethearts. Harris's suspecting,

covetous temper was well known to both ; and

the girl once, by accident, perceived her master

burying something, discovered the circumstances

to Morgan, he, acting as gardener, took an op

portunity when at work to dig for it; it proved

be five guineas; he left it, and informed the girl

of it. They settled not to touch the money, but

to keep watching their master as they hadnodoubt

he would add to it; and when it arose to a good

sum, they agreed to plunder the hiding-place to

gether, — marry, and, with the spoil, set up in

some way of business. As they imagined, so it

happened, they got several occasions to see the

stock increasing, but (equally covetous with their

master) the golden harvest was not yet ripe.

One day in a quarrel Harris' strikes his man

Morgan several times, Morgan determines on

revenge: at this fatal period arrives James Gray.

Morgan finds him the next morning dead in his

bed. The diabolical thought strikes Morgan of

first charging Harris with the murdering and

robbing of Gray, and then of plundering his mas

ter's hiding-place whilst he (the master) shall be

in prison. organ communicates this intention

to the maid ; she approves of it; they consult and

fix on the plan, and Morgan gives the informa

tion to the magistrate as before related. The girl

unexpectedly finds the accusation not sufficiently

supported, and fears her sweetheart, of whom she

is fond, will be confined if her master is released,

who indeed unfortunately had just hinted as

much before the justice. The expedient in a

moment strikes her to sacrifice the hidden money,

and with it her master, to the safety of her para

mour; and the idea, as the reader already knows,

fatally succeeds. The whole of this piece of

wickedness came to light in the beginning of the

year 1643, on a quarrel between Morgan and the

girl, who after the death of Harris had lived to

gether as man and wife. -

They were taken up in consequence, and com

mitted to prison, but escaped the public punish

ment due to their crime, by both dying of a gaol

disease. Harris's innocence became afterwards

further illustrated, by its being found out that

James Gray, the supposed murdered person, had

had two attacks of an apoplexy some time pre

vious to his death, and that he was never master

of five pounds at one time in his life.

STAMP DUTY ON BILLS AND AGREE

MENTS.

To the Editor of the Legal Observer.

SIR,

A MEASURE being in contemplation for revising

and consolidating the Stamp Duties, allow me

to call the attention of the profession, through

you, to the anomaly at present existing, of con

struing as bills of exchange all bills, drafts, or

orders for the payment of any sum of money

out of a particular fund; or when the payment

depends upon a contingency, at the same time

that it was evidently well known to the framer

of the act 55 Geo. 3. c. 184., that such in

struments could only take effect, if at all, as
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agreements or admissions, and thus require an

agreement stamp in addition. -

It is probable, from a similar clause respecting

promissory notes, which is, however, restrained

to notes for sums under 20l., that the object of

the legislature was to restrain parties, in cases

where the agreement duty did not apply, from

evading the bill duty by making such instruments

invalid as bills, and so construing them as agree

ments. As it is, however, the effect of the clause

is to shut out the best species of evidence in

mercantile actions, viz. written admissions of

the debt, which the instruments in question ge

nerally amount to.

In Butt v. Swan, 2 B. & B. 78., an order to pay

600l. out of the first proceeds of a stock ofgun

powder was held bad for want of a bill stamp,

although it was evidently never intended for a

bill, and bore an agreement stamp. And, in

Fairbank v. Bell, 1 B. & Ald. 36., a somewhat

similar order for the payment of 1500l. in bills,

upon the sale of certain mahogany, contained in

several letters which were stamped with 1.l.. 15s.

stamp, was adjudged within the act, and liable to

a bill stamp. Whilst, on the other hand, in

Jones v. Simpson, 2 B. & C. 318, an order to pay

to A. B. the proceeds of a shipment of goods

valued about 2000l., was considered clearly an

agreement upon which the plaintiff recovered.

Thus, it is seen, that, in the two first cases, or

ders which never could have taken effect as bills

of exchange, are prevented being used—either

as agreements or evidence of an account stated,

whilst the plaintiff recovers upon the last only by

the uncertainty of its amount.

I trust, sir, these cases show sufficiently the

hardship as well as absurdity of the law as it at

present stands, which makes an unwise distinc

tion between bills of exchange and promissory

notes—in some cases requires, as I presume,

instruments to be stamped with the duty of two

distinct instruments; and, as no bills can be

stamped after being drawn, invalidates agreements

. were never intended for, and never could

have had the effect of bills of exchange.

I am, Sir,

Your obedient Servant,

ADMISSION OF ATTORNEYS.

To the Editor of the Legal Observer.

SIR,

In the fifteenth Number of the “Legal Ob

server,” you state at page 240 respecting the

admission of attorneys, “Those who are not ad

mitted within the four Terms after notice must

repeat it.”

In 6 Taunton's Reports, Erparte Bonner,335.

the notice of intention to apply for admission

as an attorney required by rule of Court, Trin.

Term 31 Geo.3. must be given during the term

meat immediately preceding the application.

Being particularly interested in this question

I should be glad to know if the statement

alluded to in the above Number is correct.

I am, Sir, Your most obedient Servant,

A SUBScRIEER.

Gray's Inn, Wednesday Morning.

Admission of Attorneys.- Superior Courts,

*...* We have made further enquiry on this

subject, and are informed that it is the practice

to repeat the notice when the admission does

not take place in the course of the term specified

in the notice. It does not appear, however,

that the decision above referred to is strictly fol.

lowed, for the notice is usually given not during

but before the commencement of the preceding

term. . According to the rule of court, the notice

must be given “one full term previous to the

term in which such person shall apply to be ad

mitted.” It seems to be a hardship on the appli

cant, when prevented by illness or other una

voidable circumstance from attending the court,

according to the notice given so long ante

cedently, that he must renew it, and at two sea

sons of the year submit to a delay of four or five

months. W. think the Court, in the exercise

of its discretionary power, would feel bound to

afford relief. No evil can be suggested, because

the notice enables a party who may intend to

oppose the admission to enter a caveat. The

rule of court does not require the notice to be a

full term nert previous to the term of admission,

and it might reasonably be extended to twelve

months.-Ed.

SUPERIOR COURTS.

co U R T of KING's BENcH.

CORPORATION.–SUGGESTION.

Lord Tenterden C.J. said, the Court had con

sidered the application on the part ofSir Abraham

Bradley King, to be discharged out of custody, in

which he had been placed, under an execution is

sued on a judgment, against the Secretary of the

St. Patrick's Insurance Society. The action was

brought on a policy of insurance, against the

secretary, who was the person appointed to sue

and be sued on behalf of the company; and

judgment having given against him, the execu

tion was taken out, not against him, but against

Sir Abraham Bradley King, who was stated to

be a member of the company; and this was

done on the ground, that by a statute, which

gave the company some of the incidents of a

corporation, it was enacted, that on judgment

against the secretary, execution might be taken

out against any of the members of the company.

No leave of the Court had been applied for,

nor had any suggestion been entered on the

roll, that Sir A. B. King was a member of the

company; and it was contended, that although

the act authorised the issuing execution against

any member on judgment against the secretary,

that there ought to be an application to the

Court for leave to enter a suggestion on the

roll; or, that by some mode or other previous

notice ought to be given to the person against

whom it was intended to take out execution, in

order to give him an opportunity of demurring

or pleading: and the Court was of opinion, that

the law was so. Certain documents had been

handed in to the Court, to show what had been

the course adopted by the court in Ireland.

From this he collected, that the course in the

Irish Court of Common Pleas was, to allow-a
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person who had obtained judgment in these

cases, to take out execution against another

person than the defendant, at his peril, as to

whether the person against whom the execution

was taken out was or was not a member. But

that was contrary to the course of the King's

Bench in Ireland, as appeared from an elaborate

judgment pronounced by the Lord Chief Justice.

The effect of that was, that a suggestion ought

to be entered on the record, in these cases, in

order to give the person, against whom execu

tion was intended'to be taken out under such

circumstances, notice so as to enable him to

plead or demur as the case might be. Unless

this was done there would be an incongruity

on the record, the judgment appearing to be

against one, and the execution against another,

without any reason assigned. In actions against

the hundred, it was not unusual on a judgment

against A. and B. to issue an execution against

C. and D.; but then that was different from the

present case, for there, the action, although

nominally against A. and B., was, in fact, against

the whole hundred, which was represented by

A. and B. But where the party was not on

the record it was fitting that a suggestion should

be entered, so as to put the record in a proper

form, to enable that party to demur or plead,

and try the question, whether he was a member

or not; or any other question that might be

available for his defence. He was, therefore, of

opinon, that Sir A. B. King was entitled to his

discharge from the execution.

Littledale J. said this was no hardship on the

plaintiff; for, supposing that he had brought the

action against Sir A. B. King himself, he must

prove that Sir A. B. King was a member; and it

was but just that Sir A. B. King, or any other

in his situation, should have an opportunity of

showing that he was not a member, or of setting

up any other proper matter of defence.

Exparte Sir A. B. King, in the case of Bart

lett v. Fentum, Secretary to the St. Patrick’s

Insurance Company. H. T. 1831. K. B.

GAOU, RATE.

A rule was obtained to show cause why an

order of the justices of the town and county of

Kingston-on-Hull, should not be moved by cer

tiorari into this court, for the purpose of being

quashed. The order was for making a rate on

the town and county generally, to raise a sum

of 2535l. for purchasing a site for a new gaol and

house of correction, and for defraying the ex

pense of raising these buildings, on the ground

that the money ought to be paid by the corpo

ration of Hull, and not by the county generally.

Sir James Scarlett, F. Pollock and Cresswell,

showed cause, and contended that although the

corporation might,º be bound by its

charter to repair its gaol, yet there was no

ground for the allegation that the corporation

was bound, exclusively, to bear the expense of

purchasing a new site, and erecting a new gaol

and house of correction. By the new gaol act

of the 4 Geo. 1. c. 61. the county was made

liable to the expense, and, in point of fact, the

rates in question had been mortgaged for the re

payment of money which had been borrowed
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for the purchasing the site and erecting the

buildings.

The Attorney-General, Campbell, Coltman, and

Archbold, in support of the rule, submitted that

the act of parliament in question did not re

move the liability from those who were before

liable; and the strong evidence that the corpo

ration was liable, was, that they were bound by

their charter toº maintain, and repair

the gaol, and that they had ever since done so.

It made no difference that the site was changed,

the maintaining of the gaol was a condition

on which they had obtained their charter, and if

they refused to fulfil the condition their fran

chise might be forfeited. -

Lord Tenterden C. J. was of opinion that the

rule ought to be discharged. By the act of the

25 Geo. 3. the town and county were ordered

to build a gaol, and the mayor and burgesses to

to keep it in repair. Then came the act of the

4 Geo. 4. c. 64. which enacted that the justices,

not the mayor and burgesses, might, when me

cessary, erect new gaols and workhouses, and

purchase sites for them, and might levy rates on

their towns or counties, to repay the expenses;

and it directed that the expenses were to be

paid by those who were before liable. Now, by

the provisions of the former act, the town and

county were made liable to the expense of erect

ing the gaol, and the corporation to the burden

of repairing it. Now this was not a question

about repairing but about purchasing a site

and erecting; and for the expenses of these

the county generally appeared to be liable.

The order of the justices was therefore correct.

The rest of the Court concurred in this opi

nion. Rule discharged. Er parte the Occu

piers of Land in the Town and County of King

ston-on-Hull. T. 1831. K. B.

PLEADING.

Trespass for entering a close and taking stones

and gravel. Plea, a justification, as the defend

ant had a right to enter the close and take stones

and gravel; for that, on the division of a com

mon in 1754, four acres had been set apart and

allotted to the commoners, out of which they

were to be at liberty to take stones and gravel;

and that the locus in quo, &c. (understood by

the court to mean the place where the supposed

trespass was committed), was a parcel of the

four acres, and that the defendant was one of

those who had right. At the trial, it appeared

that the close or parcel of ground mentioned in

the declaration, consisted of five acres, over one

of which the right did not extend; but the de

fendant proved that the place where the alleged

trespass was committed, was part of the four

acres over which he had a right, and a verdict

was found for the defendant. Rule to set the

verdict aside, on the ground that the plea had

not been made out; for that the plea was a

right to enter, and take, &c. over the close men

tioned in the declaration, that is the whole

close, whereas the proof was a right only as to

part. Cause being shown, it was submitted

that the proof of right in the place where the

supposed trespass was committed, was sufficient

to support the plea. In support of the rule,–
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if so, the record might afterwards be given in

evidence of defendant’s right over the whole

close.

Lord Tenterden C.J. said the question was,

what rule was most convenient to establish P

and he was of opinion that it was most conve

nient to hold, that proof of right in the place

where the supposed trespass was committed was

sufficient to support such a plea; for if object

tions so very critical were allowed to prevail, it

would often be exceedingly difficult and expen

sive to get causes decided on the merits. As to

the effect of the record in evidence, proof might

be given as to what close it exactly applied to.

Littledale J. Besides, the defendant would

have no greater advantage by the record than

the plaintiff would have had by the record if

the verdict and judgment had been the other

way, for then it might be given as evidence,

that the defendant had no right over any part

of the close or parcel of ground mentioned in

the declaration. Rule refused. I’lassett v.

Mitchell, H.T. 1851. K. B.

KING's BENCH.

Sittings at Nisi Prius.

LIBEL.

In an action for libel, Charles Houlden Walker

was the plaintiff, and Stephen Lushington, doctor

of laws, Henry Barrow, Henry Winchester, and

Alexander Warnham, were the defendants. The

declaration stated that the plaintiff was an at

torney and solicitor, and that he had been em

ployed by a person of the name of Peddle as his

attorney in a suit in the Prerogative Court of

Canterbury; that Peddle had presented a peti

tion, relating to certain matters in that suit, to

the House ofCommons, and that the defendants

composed and published, in a publication called

* The Mirror of Parliament,” concerning the

laintiff, certain matter relating to his conduct

in that suit, imputing to him that he was a pet

tifogging attorney, that he had been guilty of

perjury, and had attempted extortion. The

defendants had pleaded, first, the general issue,

not guilty, and then six special pleas of justifi

cation; in which, in justification of that part of

the libel which imputed perjury to the plaintiff,

they alleged that he had been guilty of perjury.

The defendant Barrow had pleaded, to the whole

declaration, that the plaintiff had been guilty of

the matters imputed to him. The plaintiff, by

his replication, denied these allegations, and al

leged that the defendants had published the

libel of their own wrong.

The plaintiff, Mr. Walker, it appears, had

been retained by a person of the name of Peddle,

to conduct a suit for him in the Ecclesiastical

Court, which had for its objects to set aside a

will which had been set up by one class of

claimants, and to establish another in which

other parties were interested. A person named

Evans had died, leaving two wills. One of them

was proved; but Mr. Peddle having found an

other, which he was advised was the genuine

will, the object of the suit was to get the pro

bate of the first will rescinded, and to obtain

probate of the second. Mr. Walker being thus

employed by Peddle, had employed Mr. Toller

- Superior Courts. – Nisi Prius.

as his proctor in the suit. It proceeded to a

certain extent, and then Sir John Nicholl pro

nounced a judgment against Peddle, but without

costs. This showed, at least, that the learned

judge thought Peddle had reasonable grounds

for instituting the suit. Mr. Peddle being ad

vised by Mr. Toller, the proctor, that the judg

ment would be set aside on an appeal to the

Court of Delegates, determined to carry the

case up to that court, Mr. Toller undertaking

that the utmost expense of that proceeding

would not exceed 200l. The appeal was ac

cordingly prosecuted before the Delegates; but

that court confirmed the decision of Sir John

Nicholl. The consequence of these proceedings

was, that a considerable amount for costs became

due. The expenses in the original suit were

about 1000l., and the costs of the appeal 384l.

Mr. Peddle finding that so large an amount of

costs had been incurred, was induced to desire

to have the bill taxed, and wished to have the

assistance of Mr. Walker, his solicitor, in at

tending before the officer of the court, on the

taxation. It appeared, however, that according

to a rule of the Ecclesiastical Court, no one but

the proctor in the cause was allowed to be

present at the taxation of a bill by the registrar;

and accordingly Mr. Walker was not permitted

to attend. In consequence of this, a petition

was presented to the learned judge of the court,

and a motion made for Mr. Walker to be at

liberty to attend the taxation. The application

was refused, and then Mr. Peddle presented a

petition to the House, stating what had occurred,

and praying that some redress might be afforded

him. Upon that petition, a debate took place,

in the month of July, 1828, and at the close of

the session of that year, the publication in

question came out, containing the speech which

was said to have been delivered by Dr. Lush

ington, and published with his correctious. The

speech, after a general vindication of Sir John

Nicholl, and a statement that he had acted only

according to the rules of the court, proceeded

in these terms: “I will only add, that this is not

the petition of the person whose named is af

fixed to it; but it is that of a pettifogging

attorney, who has been guilty of perjury and at:

tempted extortion.” In the same number of

this publication was contained another speech

of the learned doctor on the same subject.

The part complained of ran thus: “In speaking

of the solicitor, Mr. Walker, I have, I acknow

ledge, used very strong expressions: not one

word of which will I now retract; for I should

be ashamed to avail myself of any parliamentary

privilege to state any matter which I could not

afterwards fully substantiate.” In order to ex

plain an expression in one part of the speech, it

must be stated, that an hon. member (Mr. W.

Harvey) had defended Mr. Walker, and said

that he never heard a more unwarrantable attack

on any individual than to say of him that he

had been convicted of perjury. To that ob

servation, Dr. Lushington it appeared by the

printed report of his speech, replied, “I did not

say convicted, but guilty, of perjury.” This

speech appeared in The Mirror of Parliament, of

which defendant Barrow was principal editor,

and the two other defendants the publishers.
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An unsuccessful attempt was made to show

that Dr. Lushington had corrected the proof of

his speech. The fact of Barrow being the editor,

and the other two defendants the publishers, was

clearly proved.

On the part of the defendants, no evidence

was given in support of the pleas of justification.-

Brod Tenterden C. J., told the jury, that the

members of Parliament could not be questioned

in that or any other court of justice for any

matter which might fall from them in either

house. They had perfect freedom of speech in

Parliament, and they could not be called upon

to answer for any thing they might utter there.

But the liberty was confined to that which

|. in the house; for if a member of either

mouse of Parliament thought fit, after he had

made a speech, to publish it, and it was found

to contain a libel upon the character of another,

he must be answerable for that; because his

character, as a member of Parliament, did not

give him the privilege of publishing that. As

the speaker himself was not therefore privileged

out of the house, neither could any other pre

son; for that which was not lawful for him who

originally uttered it, to publish, could not be

lawful for any other person to publish. A great

deal of time had been occupied in endeavouring

to prove that Dr. Lushington had taken part in

the publication, and that he had corrected the

proofs. In that, however, the plaintiff had en

tirely failed, and their verdict must pass for Dr.

Lushington, as there was not a tittle of evidence

to connect him with the publication. As to the

other three defendants, they were proved to be

the editor and publishers; and the work had

been bought at their office; and that being

proved, the jury could not do otherwise than

find a verdict for the plaintiff as against those

defendants. It was not allowed for any man

to publish that which was injurious to the cha

racter of another, whether the matter was origi

nally uttered in the House of Commons, or any

where else. It is a very fit and proper thing that

the public should be informed of all that passes

in Parliament, in order to judge as well of the

conduct of those who manage the public busi

ness of the country, as of the members gene

rally; but there is no reason why any thing

which passes in either house of Parliament in

jurious to private individuals, should afterwards

be published. No freedom or interest of the

subject is concerned in that; and I am by law

bound to tell you that the publication of this

speech being|. your verdict must, by law,

pass against the three defendants.

The jury, after conferring together about ten

minutes, found a verdict for the plaintiff, dam.

ages 50l.

Lord-Tenterden then directed the verdict to

be entered for the defendant, Dr. Lushington, on

the plea not guilty, and discharged the jury from

giving any verdict on the issue joined with that

defendant on the plea of justification. The

verdict was entered generally against the other

defendants. Walker v. Lushington, Esq. M. P.

and others. Sit. after H. T., 1851. K. B.

CONTRA CT.

ssumpsit for carpenter's work done at a pub
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lic-house kept by the defendant at Hornsey.

The plaintiff produced a balance of account,

estimating his work by measure and value. The

demand was resisted on the ground that the

work was to be done by contract. The sum for

which the work was originally agreed to be

done was 621. 10s, but some alterations and

additions having been required, a further sum

of Iol. was agreed upon. The plaintiff had re

ceived about 811, in the whole, but he claimed

a further sum, alleging that he had done extra

work to a considerable amount; and that the

sum he was entitled to by measure and value

for that work, greatly exceeded the amount

which he had received. The persons who had

valued it, differed materially in their estimate.

Some stating the value as high as 1441, and

others estimating it at only 75i.

Lord Tenterden C. J. said, this case involved:

a very important principle. The difference in .

the estimated value on the one side and on the

other, (and such differences were by no means

of unfrequent occurrence,) showed how import

ant it was that parties should be bound by their

contracts. A person who contracted to do work

of this description for a certain stipulated sum,

was not entitled to depart from that contract

on account of alterations or additions afterwards

made; unless, at the time those alterations or

additions were proposed, he not only told his

employer that they would have the effect of in

creasing the sum originally agreed on, but also

expressly informed him what the additional

amount would be. If it were otherwise, a man

who had contracted to have his work done for

a certain fixed sum, might be ultimately led into

most ruinous expenses. If the jury were satis

fied in this case, that the plaintiff had already

received a sufficient compensation for the extra

work not comprised in the contract, they would

find for the defendant; but, if not, they would

give the plaintiff such reasonable sum as they

thought, under all the circumstances, he was en
titled to recover.

The jury immediately found for the defend

ant. Lovelock v. King. Sit after H. T.

LIBEL. - AGENT.

The declaration stated that the plaintiffs were

the owners of the schooner Delos, and that the

defendants published concerning that vessel, in a

book called the “Register of Shipping,” a state

ment representing, falsely, that her scantlings

were small, and that her timbers and fastenings

were of an inferior description; and that, in

consequence of such statement, the underwriters

refused to insure the vessel; and persons, who

would otherwise have put goods on board of

her, refused to do so. The defendants pleaded

a justification, alleging that what they had pub
lished was true.

The plaintiffs were the owners of a schooner

called the Delos. The defendants were the

chairman, and two of the committee of a society

called “the Register of Shipping Society;” and
the book in question, which was published under

their authority, professed to give the character,

description, and history of every ship which was

likely to be offered to the underwriters for in

Surance.
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It was admitted that the plaintiffs were the

owners of the Delos in March, 1829; and that

“the Register of Shipping” for the year 1829 was

printed by the order and authority of the com

mittee for conducting the affairs of the Society

for the Registry of Shipping, of which Society

the defendants were the chairman and two of

the committee for 1829.

Proof of the soundness of the vessel, and of

the special damage, was given.

On the part of the defendants it was shown,

that the plaintiff had requested that the surveyor

of the Society would examine the vessel, that

she might be put in the Register; that a survey

was accordingly made, and the account of the

vessel which had appeared in the Register was

founded on the survey so made.

Lord Tenterden C.J. on this evidence directed

the plaintiff to be called. Kerr and Others v.

Sedden and Others. Sit. after H. T.

COURT OF COMMON PLEAS.

LIBEL. -JUSTIFICATION.

In an action for libel the declaration alleged

that the plaintiff had carried on in an honest

and lawful manner the business or trade of a

manufacturer of bitters; and that the defendant

had published a certain libel of and concerning

him in his trade. The defendant put no justifi

cation on the record, but merely pleaded the

general issue. At the trial the plaintiff proved

the publication of the libel, and after he had

closed his case the defendant proposed to give

evidence that the plaintiff ifbeen engaged in

the manufacture not of bitters, as alleged in his

declaration, but of something of a different na

ture, and to be used for a different and illegal

purpose. This evidence was objected to on the

part of the plaintiff on the ground that it would

go to prove the truth of the libel, which the de

fendant had no right to do, he not having plead

ed a justification. The learned judge who tried

the cause admitted the evidence, not in proof of

the truth of the libel, but to show whether or

not the plaintiff had, as alleged by him, carried on

the lawful trade of a manufacturer of bitters, at

the same time cautioning the jury not to give

any weight to the evidence so far as regarded the

question, whether the libel was true or false. Qn

showing cause against a rule for a new trial, the

question for the decision of the courtwas whether

or not the learned judge below had decided

properly in admitting the evidence.

The Court was of opinion, that he had de

cided properly in admitting it with reference to

the point of whether or not the plaintiff had car

ried on a legal trade. There was no principle

of law more firmly established, than that a de

fendant in an action of libel was not at liberty to

adduce evidence in proof of the truth of the

libel, unless it was specially pleaded in justifica

tion; but it was a principle equally well esta

blished, that if a defendant was charged with

having published a libel of and concerning an

other in his trade he had a right to call evidence

to prove the legality of the plaintiff’s trade, even

though such evidence might go to prove the

truth of the libel. Suppose the declaration

charged the defendant with having libelled the

-
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plaintiffin his trade as a manufacturer of bitters

by stating that he had taken the benefit of the

insolvent act and defrauded his creditors, would

it not be competent to the defendant to show

that the plaintiff was not a manufacturer of bit

ters, but of something totally different? and

that being so, where was the difference be

tween that and the present case? The mere

fact of such evidence being calculated to prove

the truth of the libel was no reason why, pro

vided it were not offered and received for such

purpose, the defendant should be debarred from

adopting that line of defence. The plaintiff who

alleged he carried on a lawful business must

come down to court prepared to prove that it

was lawful, and to disprove its illegality. If he

failed upon that point he was not entitled to a

verdict. For these reasons the court was of opi

nion, that the Learned Judge had done right in

admitting the evidence, and that therefore the

rule for a new trial must be discharged. Man

ning v. Clement. H. T. 1831.

COMMON PLEAS SITTINGS.

Easter Term, 1851.

IN TERM.

MIDDLESEX. LONDON.

- April 20 [April 21

Wednesday 3 – 27 | Thursday – 28

May 4 || May 5

- AFTER TERM.

Tuesday, - May 1o | Wednesday, May 11

The Court will sit at Eleven o’clock in the

forenoon on each of the days in Term; and at

half-past Nine precisely on each day after Term.

EXCHEQUER SITTINGS.

Easter Term, 1831.

IN TERM.

MIDDLESEX. LONDON. -

Monday, April 25. Wednesday, April 27.

Saturday, April 7. | Friday, May 12.

AFTER TERM.

MIDDLESEX. LONDON.

Monday, May 16. | Wednesday, May 11.

The Court will sit at Twelve o'clock in the

forenoon on each of the days in Term; and at

Ten precisely on each day after Term.

MINOR CORRESPONDENCE.

In Holliday's life of Lord Mansfield, a work I

believe never held in high estimation, a speech

of his Lordship is given, page 250, in which

mention is made of a manuscript work of Lord

C. J. Hale, respecting the power of the English

legislature to make laws for Ireland. Can you

or any of your correspondents say whether that

MS. was ever published, and if so, under what

title; if not, where it is now to be found? I

remember many years ago to have read in a

magazine or newspaper, a speech ascribed to

Lord Mansfield, when Mr. Murray, said to have

been made in consequence of the military having
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been employed, as I best recollect, to quell a riot

arising out of a contested election for West

minster, above seventy years ago. I do not ob

serve that Holliday has noticed this circumstance,

and I should be glad to learn where the speech

to which I allude is to be found. Q.

Furnival’s Inn, -

31st March, 1831.

SIR

Will you be so good as to inform me, or ask

some of your correspondents, why whole classes

of the most profitable professional business are

left to be conducted by persons from whom no

professional education is required, and who con

tribute nothing to the fiscal burdens laid on

attorneys?' I allude to such departments as

those occupied by persons who call themselves

parliamentary, election, privy council, Scotch and

Irish AGENTs. The law and the revenue seem

to have no cognizance of these gentlemen. Upon

what principles of policy are the clerks and

officers of parliament allowed to practise to the

detriment of the profession and the obstruction

of their official duties?

Yours, A. S.

The long existing abuses of the Court of

Chancery being now under consideration, I take

the liberty of proposing the following question

as one not at all foreign to the enquiry. Is

the statute 15 H. 6. c. 4. now in existence, en

acting “that no bill in equity be commenced, and

no subpoenabe issued without security being first

given for its due prosecution, that so the defend

ant may have recompense if he be unjustly

harassed ?” I can find no repeal, and submit

that the same is now in full force and virtue.

This statute in the year 1436, and for some

years after, was productive of the greatest advan

tage both to the business of the court, and the

interest of the party seeking its proteº, J

New Court, Middle Temple,

April 2, 1831.

- QUERIES.

1. A. and B. are sureties in a joint and several

bond to C. who compels payment from A., would

A.’s proceeding against the principal discharge

B., or is he obliged to enforce contribution from

B. first, before proceeding against the principal?

In whose names should the action be brought

against the principal P F. F.

If A. devise lands to B. upon condition that at

his (B's) death, they shall go to C.; and C. dies

in the lifetime of B., do the lands at the death

of B. revert to the next heir of A., or can B. be

queath the same to any person he may think

proper ? - -

Is the devise valid of an estate under a will

which contains the following attestation, which,

it will be perceived, omits to state that the sub

scription of the witnesses was in the devisor's

presence? “Signed, sealed, published, and de

clared by me as and for my last will and testa

ment, in the presence of" (three witnesses.]
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RESIGNATION of THE AccountANT GENE

RAL OF THE COURT OF CHANCERY.

John Springett Harvey, Esq. the Ac

countant General of the Court of Chancery,

has resigned his office. We have not yet

heard the name of his successor: probably

James Stephen, Esq., will be appointed.

MISCELLANEA.

ANTIQUITY OF THE court of Exchequer.

THE recent alterations regarding this Court

may render the following account more than

usually interesting. Gervasius Tilburiensis, in

a manuscript as old as the time of Henry the

Second,' has thus described its nature and origin.

“The Exchequer is a four cornered board,

about ten feet long and five feet broad, fitted

in manner of a table for men to sit about; on

every side whereof is a standing ledge or border

four fingers broad. Upon this board is laid a

cloth, brought in Easter term, which is of black

color, rowed with streaks distant about a foot

or a span.” He adds, “This Court, by report,

began from the very conquest of this realm, and

was erected by king William; but the reason

and proportion thereof is taken from the Ex

chequer beyond sea.” The particoloured cloth

here mentioned, and called by the French

chequy, resembles a chess-board; and on it

when the king's accounts are made up, the sums

are marked and scored with counters. “This

very ancient court of record,” says Herbert, in

his History of the English law, from whence the

following particulars are taken, “was a part of

the aura regia,” though regulated and reduced

to its present form by king Edward the First,

and was intended principally to order the re

venues of the crown, and to recover the king's

debts and duties.” With respect to the dig

nity and authority of this court Bracton tells

us,” “ that it is a part of that court of our lord

the King in which he himself judges in proper

person; and that its determination may not,

except by that court, be infringed or contra.

dicted; by which it evidently appears, that the

court of Exchequer was then a distinct court

from the one wherein the king himself custom

arily sat, and from whence there was no appeal.

Here originally sat, by the institution of its founder

William, not only the great barons of the realm,

ecclesiastical and secular, but also the justice of

England, as president of the same by his office,

and so continued to do for a considerable time

afterwards. For in the reign of Henry the

1 Tenis thesaur. et camerar. scacc.

2 Madox Hist. Exch. 109.

3 Ex. cod. nigro penes thesaur. et camerarios

scacc. per Gerv. Tilbur. (ut fertur) composito

temp. regis H. 2. cap. 1.

4 Dialog. Scacc. per Gery. Tilbur. cap. 4.
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Sccond, “the abbot of Abingdon 1 being dead,

and an officer sent by the king's justices to seize

the possessions of that monastery into the king's

hands, de communi consilio, says the register of

the house, misimus dominum Nicholaum priorem

nostrum, &c., by common consent we despatched

Nicholas our prior, and certain of the monks

unto Ranulph de Glanvill, who then executed

the power of justiciar under the king throughout

his whole realm, to the end that he might, by

word of mouth, represent to him our customs;

and to entreat him that they might not be

altered by reason of this seizure: and when

they were come to the said Ranulph, then sit

ting in the Exchequer at Westminster, and had

manifested to him what our liberties and customs

were, he, advising with the bishops and other

justices who also sat there, published the judg

ment of the Court, viz. that whether our church

were destitute of a pastor or not, our customs

should not be infringed.”

“In the time of Henry the Third, upon the

seizure of certain lands which belonged to one

Rose de Chesterton, who was then commanded

to appear coram Huberto de Burgo, justiciario

et baronibus de scaccario.”

“In this court, anciently, fines were some

times levied and recorded, as upon an agree

ments made betwixt Roger de Braie and Mabel,

the daughter of William de Orgo, concerning

lands in Maldone sold by the said Mabel to the

same Roger, coram justiciariis regis, scie, Rich

ardo Pictaviensi archidiacomo, et Reginaldo de

Warennä apud Dunstaplan: which agreement

concludes thus, Hanc cartem, quam sigillo meo

confirmavi, concessi et confirmavi apud scacca

rium, coram domino Richardo de Luci, et aliis

baronibus de scaccario.

“This, though not dated, was in Henry the

Second's reign; when Richard de Luig was

justice of England, and sate in this court, with

others already mentioned.

“After the confirmation of the great charter,

for the greater part of the reign of Edward the

First, the Common Pleas were usually held in

this court: the statute of the 28th of that

monarch being expressly made to prevent their

being henceforth held there, contrary to the form

of Magna Charta. Instead of ecclesiastical and

secular barons, here sat canonists and other

temporal persons learned in the laws, who had

thereupon the name of barons, because they sat

in the same place as the real barons did; the

Lord High Treasurer also supplying the room of

the Chief Justice of England, as we learn both

by the testimony of Fleta and the record of

18th Henry 3, when William de Beauchamp

was appointed a baron of this court, together

with Alexander de Swereford, then treasurer of

St. Paul’s Cathedral, and Richard de Montfichet,

each of whom had a pension of eleven marks

per annum, payable out of the Exchequer, for

their support.” -

1 Regist. de Abbendon in Bibl. Cotton.

* Rot. fim. 8 Hen. 5. m. 5.

* Ex ipso autogr. penès praenob. Thomam

dominum Bruce, comitem Elginiae, an 1660.

Miscellanca.

STAPEI. I.A.W.S.

The stapel laws, or the right which many cities

possessed to detain, for a certain time, in their

own warehouses, all merchandise passing by or

through their territories, and that they should

be there exposed to sale, seriously injured the

commerce of Germany.

A melancholy instance of this is given us in

the stapel right enforced by the city of Dordrecht

in Holland. It is a fact not to be denied, that

the Rhenish cities, particularly Cologne, were

formerly the most powerful and flourishing of

all Germany, as the Cologne merchants were the

first founders and occupiers of that house, cele

brated in the annals of English commerce, the

Gildehalla Teutonorum, known also by the

name of Stalgeard, Steelyard, in London. -

By the stapel right enforced by Dordrecht,

not only their navigation was injured, but, pow

erful as the Germans were, they saw their

greatest and most important river closed before

their eyes, and had to wait the will of another

as to what and how much merchandise they

would please to take from them.–Schmidt’s

History of Germany.

- TEMPLE GARDEN.

Shakespeare, whether from tradition or his

tory is unknown, makes the Temple Garden

the place in which the badges of the white and

red rose originated; the distinctive cognisances

of the houses of York and Lancaster, under

which the respective partisans of each arranged

themselves in the fatal quarrel which caused

such torrents of blood to flow.

The scene is preserved in the First Part of

Henry 4. (act 2. Scene 4.), where Richard Plan

tagenet plucks a white rose, and the Earl of

Somerset a red one. After a very tedious and

heated controversy between them, the Earl of

Warwick thus prophesies:

“This brawl to day,

Grown to this faction in the Temple Garden,

Shall send, between the red rose and the white,

A thousand souls to death and deadly night.”

LIBELS ON KINGS. -

John Dickson, a stubborn Englishman, being

commanded by an officer of the ordnance to

veer his boat, and give place to king's artillery;

he answered, that he would not veer his boat

for either king or kaisar; and thereto added,

that James I. was but a bastard king, and not

worthy to be obliged, for which crimes he was

condemned to death.

October 10th, 1600, Francis Tennant was in

dicted for a libel, as we should now call it, de

tracting from the king, and terming him (in

allusion to Rizzio) the son of Signior Davie.

He was sentenced to be taken to the market

cross, his tongue cut out by the root, his brows

crowned with a paper, on which his crime should

be inscribed, and then hanged till death. A

subsequent revision of the sentence dispensed

with cutting out the tongue, or any further

torture, such being the tender mercies of the

monarch ; but the punishment of death was

inflicted.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

SOCIETY FOR THE PROMOTION

OF LAW REFORM.

To the Editor of the Legal Observer.

SIR,

I HAve long been desirous of bringing be

fore the profession and the public the plan

which is the subject of this letter, and I

think that your publication will enable me

to do so to the greatest advantage, should

you think proper to insert this letter. I

view the present times with feelings which

constantly vary; sometimes with hope,

sometimes with fear. There is a strong

and universal desire abroad for reform—

reform in our state — reform in our church

—reform in our laws. Now, sir, I partake

of this feeling — I am also a reformer— I

am also desirous of seeing a general ame

lioration ofour institutions, and in particular

of those of which, from my past occupa

tions, I am best able to judge— of the laws

of the land. I am most ready to admit

that they have many faults which may and

which must be amended. But I will frankly

own, that I think that this feeling may be

carried too far. I cannot join in an indis

criminate clamour against our legal institu

tions. I think that many of them are well

calculated for the administration of sure

and speedy justice, and I am desirous to see

them preserved.

This is my opinion, sir, an opinion in

which Iam certainly not singular; and seeing

a strong feeling abroad for law reform, and

rejoicing at it, I am desirous of directing it

to the proper objects. If it be kept in the

right channel, it may be of great service,

but it may otherwise effect no good purpose,

and may be productive of much mischief.

I have therefore been desirous of finding

some means which will effect all the desired

ends, and I consider that I am now able to

propose them.

It appears to me, that a highly useful

society might be immediately formed, the
NO. XXV.
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object of which should be to meet the feel

ing in favour of law reform, and to direct it

into the proper channel. I should recom

mend that it should be composed of all

branches of the profession, and of such

other respectable persons as should think

proper to join it — that the subscription

should be moderate, so that its members

might be numerous— that the exertions of

the members, and the funds of the society,

should be devoted to the investigation of

all necessary law reforms—and that the

results should be communicated to the so

ciety and to the public at an annual general

meeting.

If a society of this description be formed,

sir, I anticipate much benefit from its la

bours. We should then have the full and

proper means for the discovery of all real

abuses and evils in the administration ofjus

tice throughout the country, and we should

then have the proper remedies suggested

which practical wisdom and experience can

alone propose. The amelioration of our

laws might thus be gradually brought about,

not by any violent change, but by steps

slow and certain. The attention of the law

reformers would thus be directed to the

proper objects, and the demand for law

reform might thus be attended with benefit.

I propose the formation of a society of

this kind, sir, from the sincere belief that it

will exist for the benefit of the country and

the legal profession; but if this feeling

creates no sympathy in the breasts of your

readers, which I can hardly believe, I

should then address them in a different

style—I should then say, that it is ab

solutely necessary to satisfy the moderate

demands which are now made for law re

form. The real grievances, and there are

many, must be redressed; or in the general

shout for reform the good part of our pre

sent institutions may perish with the bad. If

I could not speak to their feelings of justice,

I would address their fears, and earnestly

H h
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exhort them to prove that they are busy in

the work of rational reform.

The public might not be easily satisfied;

but it would be easy to prove that all hasty

and sweeping changes in the administration

of justice have ever been productive of evil,

confusion, and injustice; but that, on the

contrary, the remedy of an actual griev

ance, proposed and carried into effect by

men ofexperience, has been the best mode

of effecting reform. This would be the ob

ject of the society which I would propose,

and I sincerely trust it may be taken up

and established by men of weight and im

portance. I am, Sir,

Your obedient servant,

A PRACTICAL MAN.

---------
-

THE MASTER OF THE ROLLS AND

THE VICE CHANCELLOR.

LETTERS 0F A HEIDELIBURG STUDENT ON THE

JURIDICAL INSTITUTIONS OF GREAT BRITAIN.

LETTER II. .

MY DEAREST FRIEND,

IN my last letter I described fully to you

the court of the Lord Chancellor, and gave

you my opinion on the eminent person

who now presides there. I shall devote

this letter to the other learned judges who

sit in the inferior Courts of Chancery.

But first I will mention to you a singular
inconvenience that obtains in the admi

nistration of equity in this country.

So pleased was I with my first day in

Westminster Hall, that I proceeded thither

two days after my first visit, having been

assured that the Lord Chancellor was

sitting, but found to my mortification a

very different scene from that which I

have before described. The courts were

all closed, the hall was empty and desolate,

the busy faces were no longer seen, and I

was the sole occupant of a place which,

when I last had seen it, had been crowded

with people.

I was just turning away much disap

pointed at the incorrectness of my in
formation, when I met the very friend

who had given it to me. “ Why," I said

hastily, “I thought you said the Lord

Chancellor was sitting.” “Yes, and so he

is," was the answer. “It is with closed

doors then." “No, he is sitting in Lin

coln's Inn; I thought you knew enough of

ºur institutions to know that he was sitting

there. He only sits here in Term time.”

“What is the reason of the change of

l

The Master of the Rolls and the Vice Chancellor.

lace P” “There is none, in Term time

e sits here; at other times in Lincoln's

Inn Hall.” “Is the same business de

spatched by him at both places?” “Pre

cisely the same.” “Is not this change of

place very inconvenient to the advocates

and solicitors?” “Highly so; barristers

are obliged to have their chambers in a

particular part of the town, which is dis

tant from this Hall, although near Lincoln's

Inn Hall; and the changing about is

highly troublesome to them. Nor are the

solicitors better off, because they are fre

quently desirous of consulting counsel, and

are prevented from doing so by the neces

sary absence either from their chambers or

from court.” “But surely,” said I with

some wonder, “there must be some reason

for so absurd a custom.” “There is none,

I assure you,” answered my friend, “ex

cept that it has always been so.” “And

has there never been any proposal to

remedy this grievance?” “None that I

am aware of, although it would be easily

effected. All the Courts of Chancery

should sit in one large building in the

neighbourhood of Lincoln's Inn, and I

think that there is a building now devoted

to one court, which might easily be made

fit for the whole; I mean the Rolls House

which has lately been nearly unoccupied.

This building, with some little trouble and

expense, might be made to answer the

purposes of all the courts, and the incon

veniences of the present system, which are

certainly considerable, might thus be re

moved.”

But now let me proceed to the other

Courts of Equity. The Court of the Mas

ter of the Rolls, is the next in rank to that

of the Lord Chancellor, and the most emi

ment judges have presided there; and as

the appointment is for life, many persons

have preferred it to the Chancellorship.

I shall shortly describe the judge who now

presides there.

Sir John Leach has now acted as judge

in equity, as Vice Chancellor and as Mas

ter of the Rolls, for about thirteen years.

He possesses certain qualities in an emi

nent degree. He seizes, with most re

markable quickness, the real facts of the

matter before him; he does not attempt to

lay any foundation for the judgment which

he shall give, but grapples with and sur

mounts the difficulty of the case at once.

He certainly has extraordinary powers in

despatching his business, exceeding, I am

told, in this quality any other judge who

ever presided in equity; but his decisions

do not always give satisfaction; they are fre
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quently short, and apparently given without

much reflection. Doubtless, however, he

is right in the great majority of them, and

a few inadvertencies may be well excused

in a man to whom the country is under so

many obligations. His manner to counsel

is rather severe; so much so indeed, that

I have heard some of the junior counsel

say, that in transacting business before

him, they recall the old feelings which they

experienced when repeating their lessons

before a schoolmaster. When Vice Chan

cellor he had a far more difficult post than

at present. Independently of the more

laborious duties of the office, he had re

peated and almost daily conflicts with some

particular counsel, in which all parties were

certainly to blame. Since, however, he

became Master of the Rolls, these have

ceased almost entirely. His court is now

perfectly quiet and serene; the business is

conducted in a low and tranquil voice; it

seems a mere conversation ; so far from

there being any angry disputation between

the court and the bar, there is hardly any

between the counsel on opposite sides.

Occasionally, Sir John Leach will start up

with something of his former energy, and

expose the absurdity of some argument

which a counsel is attempting to establish;

but in general he is now satisfied to hear

him to the end, contenting himself with a

quiet sarcasm in his judgment.

Do not suppose, however, that his facul

ties are at all injured by his advancing

years; on the contrary I am assured that

they were never more bright and potent.

He had at one time entirely disposed of

all the business set down to be heard be

fore him, and he is now not sufficiently

employed. It has frequently been stated

that one reason for his “clearing his

paper,” as it is termed, is that he refers

almost every matter to the Master, who is

a person appointed to enquire into certain

details in a cause, or else sends it, which

he may do, to a court of common law, to

be tried either by way of issue on the

facts, or of special case as to the law. This,

like most general charges, is true to a cer

tain extent. But with this allowance he

still decides more points than any other

judge; and it is to be observed he is par

ticularly anxious that all the authorities on

the subject should be before him, as he

will frequently direct the cause to stand

over for this purpose. He is remarkably

tenacious of his own opinions, so that they

say that if an advocate can only get one of

his own decisions on the point he is sure

of carrying him with him.
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You must not suppose, my friend, that

with all his talents, Sir John Leach is a

mere lawyer. He is also anxious to shine

in another field. The world of fashion

holds equal sway over him with that of

law. He maintains his place in both. He

has readily, changed the sittings of his

court from the evening to morning; doubt

less in the first place because he considered

it would be more beneficial to the suitor,

but also perhaps that he might devote his

evenings to other engagements. He would

indeed have been restless if he had missed

a night at the opera, or failed to assist at

a party of one of his circle.

His most admirable quality as a judge

appears to me his power of collecting the

facts of a cause from the confused mass of

affidavits and addresses which are read and

spoken to him, and then of reciting them

as clearly, uninterruptedly, and intelligibly,

as if he had written out his statement.

I have often been unable to believe, when

he has been delivering a long and luminous

judgment, that he had heard the facts of

the case for the first time. He is indeed

an extraordinary man, and he would be

greatly regretted if he were to retire.

The Vice Chancellor is Sir Launcelot

Shadwell. He is still a young man, and in

the full vigour of all his faculties, corporal

as well as mental. He is certainly an able

judge, and has lately given great satisfac

tion. He is a very quick man, and catches

the facts of the case before him with great

readiness, and his extensive knowledge of

the principles of equity enables him soon

to dispose of it. It has been sometimes

mentioned that he makes up his mind too

hastily, and will not always pay attention to

the arguments against the opinion which

he has formed. I can only say that I have

for some time past paid considerable at

tention to his manner of despatching his

business, and I do not think that it is open

to this objection. His manners are re

markably kind, and he is always desirous

of accommodating the practitioners in his

court. Doubtless his duties as judge are

more weighty and important than those of

any other judge in equity. By far the

heaviest business falls on him, and he is

indefatigable in his exertions to dispose

of it.

These, my friend, are the Judges in

the English Courts of Equity. In my

next letter. I shall mention to you those

who preside in the Courts of Common

Law.

Believe me, &c.

# # # #

w
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PEDIGREES,ANCIENT RECORDS,ROLLS

AND MANUSCRIPTS.

OUR attention has lately been called to a

quarto volume, which, though published

two years since, is so useful, and, as we pre

sume, so little known, that we are desirous

of rendering it more generally serviceable

to the profession. The work is entitled

“Origines Genealogicae; or, the Sources

whence English Genealogies may be traced

from the Conquest to the Present Time,

accompanied by Specimens of Ancient

Records, Rolls, and Manuscripts, with

Proofs of their Genealogical Utility; pub

lished expressly for the Assistance of

Claimants to Hereditary Titles, Honours,

or Estates.”

The author, Mr. Stacey Grimaldi, a so

licitor and record lawyer, having spent

many years in investigating the public re

cords, and in collecting the sources from

which pedigrees were to be traced, consi

dered that he should afford some service to

the profession if he printed his private, and

perhaps unique collection; and accordingly

he printed 250 copies (only) of a work,

which to those who feel interested in records

generally, as well as in pedigrees, must be

I. Domesday Books -

Pedigrees, Ancient Records, &c.

of the greatest advantage; as to its utility,

it may be sufficient to state, that it is the

only book on the subject. It appears by

the preface to have had the aid of nearly

all the record keepers and genealogical an

tiquaries in the kingdom. The arrangement

is chronological, commencing with Domes

day Books, 1066: —and the plan pursued

with this and each succeeding chapter or

heading has been to give an account of the

record, its contents, repository, and general

history of the subject matter,— then a

literal copy of a portion of it, with the ori

ginal abbreviations, by way of specimen;

and, lastly, instances of such record having

been used as evidence in genealogical cases.

Prefixed is a table of contents, and at the

end is an index of twelve double-columned

pages, serving well to show the multitude

of documents described or noticed. It would

be impossible in our limited space to enter

even generally into all the information

given in this volume, but we shall select

from the table of contents a few of the

most interesting records and documents

which have been treated of. The Roman

numerals designate the chapters we have

selected:

1066 to 1086.

II. Monastic Manuscripts - - - - - 1066 to 1535.

Chartularies.

Leiger Books. w

Registers.

Obituaries, Necrologies.

Calendars.

Chronicles.

Battle, and other Abbey Rolls.

III. Chartae Antiqua, - - - - - 1066 to 1555.

IV. Monumental Inscriptions - - - - - 1066 to 1825.

VI. The Pipe Rolls - - - - - - 1 129 to l 825.

VIII. Knights’ Fees Rolls - - - - - 1154 to 1645.

IX. English Gentry, Land Owners, and Tenants - - - 1216 to 1825.

XI. Coats of Arms - - - - - - 1 189 to 1825.

XIII. Placila (of nineteen Courts) - - - - 1194 to 1825.

XIV. Charter Rolls - - - - - - 1 199 to 1517.

XVIII. Patent Rolls - - - - - - . 1201 to 1825.

XX. The Close or Claus Rolls - - - - - 12O5 to 1825.

XXI. Inquisitiones Post Mortem - - - - 1218 to 1645.

XXVIII. Privy Seals - - - - - - 1272 to 1826.

XXX. Attainder and Pardon Records - - - - 1272 to 1826.

XXXIII. Parliamentary Records - - - - - 1277 to 1826.

XXXV. Marriage Dispensations or Licences - - - 1500 to 1826.

XXXVIII. Wills and Administrations - - ** - - 1511 to 1826.

XL. Guild, Fraternity, and Corporation Registers - - 1335 to 1826.

XLII. Registers of the Universities and Public Schools - - - 1381 to 1826.

XLIII. The Heralds' Records - - - - - 1483 to 1826.

XLIV. Entries in Family Bibles, &c., Family Letters, and MSS. - - 1533 to 1826.

XLV. Title Deeds—their Inrolment and Registry - - - 1535 to 1826.

XLVI. Parochial and other Registers of Birth, &c. - - - - 1558 to 1826.

Churchwardens’ Accounts.

Fleet Marriage Registers.

English Ambassadors’ Registers.

May Fair Chapel Registers.

Red Cross Street Library Registers.
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XLIX. Records of Clergymen.

Roman Catholics.

Jews.

Lawyers.

Surgeons.

Soldiers.

Sailors.
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East India Company's Servants.

The chapters which we have omitted refer

to documents of equal value with those we

have noticed; but as many of them relate to

records, the very names of which are un

known to all but the record-lawyer and an

tiquary, it would have been useless to have

printed their titles.

It is hardly to be expected that in pe

rusing a work, which, like the present, is

the only one hitherto published on the sub

ject, (and that subject not being studied

professionally by more than a dozen persons

in the kingdom,) we should have the power

of pointing out important defects, but we

think that when Mr. Grimaldi limited the

impression to 250 copies, he not only made

an erroneous calculation of what would have

been to his own advantage, but he judged

incorrectly of the profession, by imagining

that his work would not receive their gene

ral encouragement, since we know not how

any person having a pedigree to trace, or

seeking information upon titles, honours, or

records, can do better than have recourse

to this valuable book.

In the preface Mr. Grimaldi speaks with

regret of an Exchequer Roll of the reign of

Henry II. entitled “Rotulus DE Domi

NABUs, &c." containing the names, ages,

lands, and heirships of the king's wards.

This curious roll has since been discovered.

It appears that about a year after the pub

lication of the Origines Genealogicae, Mr.

Grimaldi met with an attested copy of it in

the British Museum; and in order to pre

vent the possibility of the loss of every copy

of the original, he transcribed and printed

1 he contents of this roll at his own expense,

and presented copies to most of the public

libraries in the kingdom.

The value and advantage of Mr. Gri

maldi's researches will, no doubt, be duly

appreciated; and we are sure that he will

have rendered much information and as

sistance to his brethren, in discovering,

tracing, and investigating pedigrees, ancient

records, and documents.

LORD TENTERDEN'S ACT

FOR SPEEDY JUDGMENT AND EXECUTION.

THE “Act for the more speedy Judgment

and Execution in Actions brought in his

Majesty's Superior Courts of Law,” we ob

serve, has received the royal assent.

This act is a very important one, inas

much as it will materially facilitate the ob

taining of judgment. The act provides,

that, in all causes tried either in town or at

the assizes, the party in whose favour the

verdict is given may, upon obtaining the

certificate of the judge, issue his execution

forthwith.

It is very evident that this act will induce

most practitioners to try their causes in

London, when it can be done, instead of

at the assizes, from the great advantage of

obtaining execution instanter in all causes

tried at the sittings either in or after term;

and we have no doubt, with so able a judge

as Lord LYNDHURST, that the Court ofEx

chequer will now become a most available

COurt.

If in all cases upon actions of contract,

whether under seal or not, a new rule were

made to allow a plaintiff to lay his venue

where it was evident he would expedite his

judgment, the interest of suitors and the

object of the act would be greatly promoted.

In this respect, also, we hope shortly to see

an improvement in the law; so that a party

may not, to his great disadvantage, in point

of time, be confined to the county in which

the cause of action arose. In many in

stances, the grounds on which an action is

considered transitory, might be applied,

with equal justice, to local actions. . An

early decision is generally the main object

in all cases in which there is any real point

in dispute; and there are many useful re

forms which may be safely effected towards

the accomplishment of this object, without

destroying (in the emphatic language of the

Lord Chancellor) “the ancient ways of

the constitution.”

THE EXAMINATION OF AN ATTORNEY

PREVIOUS TO ADMISSION.

THE man that should gravely propose the

solemn examination of each cordwainer and

carpenter, by an adept in his respective

calling, before he should be sanctioned by

the law, the one to plane wood, the other

to mend shoes, would, no doubt, obtain the

reputation rather of an original than a pro

found thinker. People would very naturally

H h 3



300

tell such a political economist, that, from the

time of St. Crispin downwards, there had

been an unrestricted admission into the

ranks of coblers, and that, as for the joiners,

their craft had been unmeddled with from

days of still more remote antiquity. The pro

bable good to the community from such an

innovation would also be questioned; since,

without the requisite skill, artificers of

these kinds have no chance of subsistence,

and the prospect of securing it holds out

the strongest possible motive for exertion,

and one to which, therefore, an examin

ation in sawing and hammering would add

nothing. And, lastly, although a botching

workman may, by strange good fortune,

have it now and then in his power to mar

fair materials, such opportunities must be

of very rare occurrence; they admit of a

simple remedy, and may be guarded against

with ease; so that the danger in this re

spect is not sufficiently great to warrant

the adoption of new and extraordinary

measures to avert it. The same doctrine

does not, however, hold, if applied to pro

fessions or trades, which, to be properly

understood, require much early attention

and great study, in the pursuit of which

ignorance almost inevitably wrongs those

who confide in it, and may inflict indefinite

and irremediable injury, and which are in

themselves of so recondite a nature that

none but the formally initiated can distin

guish the skilful from the inexpert prac

tiser, or know, at the moment, when their

welfarehas been properly secured, andwhen

neglected. In the former cases, neither

the interest of the particular artisan, nor of |

the public, requires an examination; in the

latter, both would seem to demand such a

step: in those, want of skill is necessarily

fatal to its subject, and can do the world

but little harm; in these, it is quite

compatible with the prosperity of the ig

norant person, and may inflict upon others

an untold misery, against which no ordi

nary prudence can ward. Such a profes

sion is that of the attorney. To the

proper, nay the safe discharge of his du

ties, no slight degree of legal science is

essential: the persons who consult him,

however, are incapable of appreciating the

extent of his ability, and do so upon the

faith of his being a regularly bred practi

tioner; and hence he may obtain practice

and a livelihood, though from his culpable

ignorance deserving of neither, and hence

the innocent may be led into direful pit

falls, against which unprofessional sagacity

will be of no avail to warn them. Institute

a fair examination previously to admission,

and you at the same time add a most power

The Examination of an Attorney previous to Admission.

ºr -

ful stimulus to the industry of the student,

and secure to the nation, as far as possible,

an intelligent and well qualified body of

solicitors: you save the attorney from

being a blockhead, and the layman from

becoming the victim of his adviser's incom

petency. No one will probably gainsay the

extreme propriety of examining those who

prescribe to the sick, operate upon the

wounded, or dispense drugs to the igno

rant. But for this and other congenial re

gulations, one half of the community would

be the prey of sanguinary quacks; few men

would know whether empiricism or science

was feeling the pulse, directing the knife,

compounding the potion; seldom would

survivors have the melancholy consolation

of thinking, that their friend or relative in

battling with the last enemy, had taken his

fair chance. These measures are in favour

of life, and humanity would not endure

their omission; the proposed measure is

for the protection of property, which, next

to life, men prize the most, and seems to

be equally invoked by sound policy. The

benefits of an examination would not, how

ever, be confined to the prevention of an

ignorance that often makes the well mean

ing the cause of serious evil; it would, in

all probability, go far to sweep from the

face of the earth, the race of pettifoggers,

numbers of whom, from the absence of a

sufficient goad to their sluggish natures, in

early life, have then formed those habits,

which in course of time, have deadened in

their minds every characteristic of the man

of honour or the gentleman. They have,

from the same deficiency, grown up as ig

norant as they were vicious, and have been

at length sent forth, under the fiat of a

judge, to prey upon society, to bring an

indelible obloquy upon the whole body to

which they belong, and even to discredit

the law itself. They have become the

prolific generators of discord and litiga

tion. Some men, it is true, have so

strong a moral depravity of nature, that no

mental culture, no wholesome discipline,

will make them honest; to this end the

treatises of moralists and the exercise of

the treadmill are alike unavailing. These,

however, may be characterised as forming

an exception to the general rule; and ob

servation will instruct us that, in general,

vice may be rather attributed to a number

of concurring circumstantial causes than

to the active predominancy of a sinful

principle. Whatever, again, has a ten

dency to elevate the intellectual character

of a body of men must be highly beneficial

to them, both in their own peculiar province

of application and in the public esteem.
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Letters are of a very sociable disposition;

—“Etenim omnes artes, quae ad humani

tatem pertinent, habent quoddam commune

vinculum, et quasi cognatione quadam inter

se continentur *; " and he who devotes

himself assiduously to any one branch of

learning, forms a habit, that enables, and a

disposition that prompts, him to enlarge

the field of his study. What is it that,

within the last three centuries, has raised

the surgeons, from being a co-fraternity

with the hair-dressers under the compre

hensive designation of “barber-surgeons,”

to the rank of one of the most scientific,

and best informed body of men in the

community 2 That attention to their

profession, and to the general cultivation

of their minds, which have been so mainly

promoted by the preliminary examination

which they undergo. Those who look to

the past for excellent examples will find,

that so early as the 4 H.4. the propriety of

examining the attorney, touching both his

capacity and general fitness for the pro

fession was admitted, and the practice en

joined. This statute has grown obsolete;

though, no doubt, the judges, without any

assistance from the legislature, might now

act upon its provisions. The statute 2 G. 2.

c. 23. directing the swearing, admission,

and enrolling of attorneys, and that persons

should serve five years under articles, &c.

before being admitted, though it rendered

an examination certainly less imperative,

by no means dispensed with its propriety.

But it is now time to enquire, what objec

tions have been urged against the examin

ation of attorneys? They seem to have

been two only; and those of a somewhat

whimsical kind. The first has been, the

alleged impossibility of conducting such an

examination upon fair grounds. This is

certainly highly flattering to the judges;

although, in fact, nothing could be more

easy than for an experienced lawyer to

put such questions as must elicit the facts,

whether the candidate for admissionepos

sessed moderate capacity, and during his

clerkship had exercised ordinary diligence.

A general acquaintance with the leading

theoretical principles, and the practical de

tails of the law, is all that a young attorney

under the circumstances can be expected

to possess; and to say that A., possessed

of such information, cannot ascertain whe

ther B., speaking the same language, also

possesses it, seems truly absurd. The fol

lowing string of questions may serve to

show, at least, the possibility of framing an

appropriate course of examination : —

* Cic. Orat. pro. Arch. Poé.
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1. What are the various kinds of legal,

interest that one may have in lands; the pe

culiarities of each ; and their subdivisions?

2. What is the most usual mode of con

veying a fee-simple; what its general form;

and what its mode of operation ?

3. What are the different forms of ac

tion generally in use; and what the charac

teristics of each form 2

4. What is the difference between pro

ceedings by bill, and proceedings by ori

ginal; and when are the latter necessary?

5. What are a declaration, plea, simili

ter, issue, nisi-prius, record, postea, judg

ment, taxation of costs, execution, and how

many kinds of the latter are there?

6. What constitutes murder; whatman

slaughter; what justifiable homicide ; what

felony in general; what burglary; what

larceny; what embezzlement?

It must be perceived that an examination

of this kind, of no great length, must en

able an examiner to know the extent of

the general knowledge possessed by the

individual examined. But, indeed, this ob

jection is so frivolous, that had it not been

much urged it would not have deserved a -

reply. The second objection sometimes

urged is, that the friends of youths might

frequently, after a great expense of money

and anxiety, be chagrined by the refusal of

a judge to admit the scapegrace, upon

whom such money and care had been

thrown away. An evil this, no doubt; but,

at the same time, much less than would

probably follow to himself, his friends, and

mankind, from the admission of such an

one within the pale of the profession. Be

sides, unless a student were verily despe

rate, the prospect of an examination would

as before intimated, prove a great incite

ment to application; and probably, by that

means, save a world of pain and disgrace

to those friends for whom such a laudable,

but narrow and ill-timed sympathy is here

exhibited. In short, it is impossible to

conceive even a plausible objection to a

fair and moderate, not a captious or over

learned examination of all persons applying

to be admitted attorneys, but, on the con

trary, every reason of which the nature of

the subject admits seems to urge its adop

tion without delay.

A.

ON THE STUDY OF THE CIVIL

LAW

It was not without reason that Sir John For

tescue's zeal was excited in defence of the com
mon against the civil law; for the influence of

the Roman law on that of England has been
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much more considerable than most lawyers are

aware. “Inasmuch as the laws of all nations,”

said the Lord Chief Justice Holt, “are doubtless

raised up out of the ruins of the civil law, as all

governments are sprung out of the Roman em

ire, it must be owned that the principles of our .

aw are borrowed from the civil law, and there

fore grounded upon the same reason in many

things.” A similar opinion is delivered by Dr.

Wood, who was both a civilian and a common

lawyer. “Upon a review, I think it may be

maintained, that a great part of the civil law is

part of the law of England, and interwoven with

it throughout.” According to Dr. Cowell, the

common law of England is nothing else but a

mixture of the feudal and the Roman law. And,

in reference to the Pandects, Sir William Jones

has hazarded the subsequent opinion: “With

all its imperfections it is a most valuable mine of

judicial knowledge; it gives law at this hour to

the greatest part of Europe, and, though few

English lawyers dare make such an acknowledg

ment, it is the true source of nearly all our

English laws that are not of a feudal origin.”

Many other testimonies might easily be added:

— Of these Roger North remarks, that “besides

history, there are other sorts of learning most

reasonable for a lawyer to have some knowledge

of, though even superficial, as of the civil law.

A man of the law would not be willing to stand

mute to the question,--what is the difference be

tween the civil and the common law, what is the

imperial law, what the canon, what the pandects,

codes, &c.? . It is not at all needful to study

questions in these laws; but the rise and progress

of them in gross is but a necessary knowledge,

and so far taking up but little time, and had by

mere inspection of some books, and perusing

their introductions.” But higher still, and more

express, is the opinion and the example of Sir

Matthew Hale upon this subject. We are in

formed by his biographer, Bishop Burnet, that

Hale “set himself much to the study of the Ro

man law, and, though he liked the way of judi

cature in England by juries, much better than

that of the civil law, where so much was trusted

to the judge; yet he often said, that the true

groundsand reasons of law were so well delivered

in the digests, that a man could never understand

law as a science so well as by seeking it there,

and therefore lamented much that it was so little

studied in England.”

Much of all this, however, was in the womb

of time when Fortescue wrote; and, after allow

ing all that can be claimed for his zeal against

one set of laws in favour of another, we must

carry a great deal to the account of the state of

literature, and its ideal character, in times which

were but, anticipations, and obscure prophecies

of something to be more fully developed in the

long arriving future. Shadows they were of

coming events which the latter, as they always

do, had cast before them, as indications of

their approach. And, in this mist and twilight,

the subject of study was magnified by the me:

dium, through which it was contemplated. No
Wonder, then, that the reasoners of this period

fºrmed some such abstract an idea of law as

Hooker, in a Subsequent reign, thus sublimely

expressed :—

|

Disputed Decisions. No. 1. Trespass.

“Of law there can be no less acknowledged,

than that her seat is the bosom of God, her

voice the harmony of the world: all things in

heaven and earth do her homage; the very least

as feeling her care, and the greatest as not ex

empted from her power: both angels and men,

and creatures of what condition soever, though

each in different sort and manner, yet all with

uniform consent admiring her as the mother of

their peace and joy.”

==

DISPUTED DECISIONS.

No. I.

WE intend under this head to discuss the

legality of such recent decisions, whether

in banc or at nisi prius, as appear to us to

be of a doubtful nature. We shall occa

sionally avail ourselves of the remarks of

some of our able correspondents on these

subjects—taking the liberty to alter and

abridge or extend their communications as

may be deemed necessary; and, at other

times, investigating the cases according to

our own views. For the present we would

direct the attention of our readers to the

following decisions.

TRESPASS. - SHOOTING A DOG.

Wells v. Head.

This was an action of trespass, for shooting a

dog, tried at the last Aylesbury assizes, before Mr.

Justice Alderson. It appeared that the plaintiff

and defendant were respectable farmers resid

ing at Ellesborough. That the plaintiff kept a

pointer dog, which was often found chasing and

worrying the defendant’s sheep, of .# the

laintiff had been apprised. On the 11th of

B. 1830, the dog again worried the flock,

and just as it was retreating across a field be

longing to the defendant, and adjoining that in

which the sheep were, the defendantovertookand

shot the dog. Plea, a justification. The learned

judge decided, that a sufficient justification was

not made out, observing that, “if the defendant

had found the dog worrying the sheep, and had

no other mode of protecting his flock at the time,

he would have been justified, but, as the dog had

ceased to worry them, and had gone a field's dis

tance at the time it was killed, the defendant

had no right, in point of law, to follow it for the

purpose of killing it.” Verdict for the plaintiff,

damages one guinea.

Now, it is submitted, that there is no decision

of the point of law arising in the above case an

terior to that trial; and that the general law on

the subject is not in accordance with that deci
SIOn.

In Cro. Car. 248., 487., we read: The owner

of a dog is bound to muzzle it if mischievous;

and, if a man doth keep a dog that useth to bite

cattle, &c., and after notice given to him of it,

or his knowing the dog to be mischievous, the

creature shall do any hurt, the owner shall an

swer for it. And, it is sufficient to prove the

scienter of the owner, that the dog had once

bitten sheep before. - - -
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* In Jenkins v. Turner, 2 Lord Raym. 118., it

was held, that if one has a dog used to bite

sheep, and he bites a horse, it is actionable; for

the owner of the dog, after notice of the first

mischief done, should have destroyed the dog to

prevent further mischief.

In Smith v. Pelah, Stra. 1264., Lee C. J.

ruled — that if a dog have once bit a man, and

the owner having notice thereof, keep the dog

and let it go about, and it bite another person,

case will lie against the owner, at the suit of the

person bit, (though it happened by his treading

on the dog's toes,) for the owner ought to have

hanged the dog on the first notice.

In Jones v. Perry, 2 Esp. N. P. C. 482, it was

held that the owner of a fierce and unruly dog

is bound to secure it without actual notice of its

ferocity.

Mr. Justice Alderson appears, mainly, to have

founded his decision upon the circumstance, that

the dog “had ceased to worry the.. and

had gone away a field's distance from them be

fore the defendant came up and shot it.

Now, let it be observed, that the dog had

trespassed ab initio, and was trespassing on the

defendant’s field at the moment it was shot, a

fact which makes this case very different from

what it would have been had the dog casually

met the flock in a high road, and been shot when

retreating. And, if the defendant had not fol

lowed the dog and killed it, with what security

could he have left his flock? Might he not very

reasonably apprehend the return of the dog to the

sheep the moment the defendant ...
whose approach was perhaps the signal for the

dog's retreating?—Who can conjecture what

“other method” to protect the flock his Lord

ship could have contemplated P Ought the de

fendant to have hazarded a bite from the dog,

which was rabid for aught he knew, by taking it

molliter manuº or should he have endeavoured

to have driven it away by blows or otherwise?

If the dog, failing all other methods, could

only be legally shot “at the time it was worry

ing the sheep,” is it not probable, that the de

fendant, instead of protecting his flock, by firing

at the dog, might unfortunately have killed some

of the sheep? It is moreover an irresistible in

ference, that if the dog could not legally be shot

“after it had ceased to worry the sheep,” it

could not legally be shot before it commenced to

worry them: so that, had the defendant caught

the dog (whose vicious habits the flock had be

fore experienced) ranging his field, and ap

proaching the sheep with open mouth, he must

wait until it actually seized a victim, because it

would be illegal to shoot the dog when it was

yet a few yards from the flockſ

But is it not to be understood from the au

thorities before quoted, that the defendant was,

“in point of law,” justified in killing the dog?

According to those authorities was not the dog,

proscribed by law, outlawed as it were; and

civiliter mortuus from the first moment it indis

putably manifested a propensity to worry sheep,

of which the dog's owner had notice? Did not

the judge in one of the quoted cases hold, that

“after notice of the first mischief done by the

dog the owner should have destroyed it to pre

vent further injury?” . And did not Lord Chief
f
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Justice Lee, in another of those cases, confirm

this doctrine, and even point out the mode

whereby the dog ought to have been destroyed,

when he held, “that the owner should have

hanged the dog on the first notice of its having

done mischief? " Surely, when those learned

judges said the owner, “should have destroyed

the dog after notice,” they must have meant

that, by law, the owner was bound to do so:

otherwise, we must suppose their lordships were

inculcating from the judicial bench a mere mo

ral duty of “imperfect obligation; ” that, as a

good neighbour, and for convenience, the owner

ought to have killed the mischievous dog. Then,

as the plaintiff in the case under consideration,

notwithstanding he had several times been ap

prised of his dog's having worried the defend

ant's sheep, did not comply with the law, by de

stroying the dog; as he did not take even the

reasonable precaution, to prevent further mis

chief, by “muzzling the dog” (which, according

to the case in Cro. Car. first cited, every owner

of a mischievous dog is bound to do); could he

“with clean hands” go into court and claim

compensation from the defendant for his having

done that which the law required the plaintiff

to have done, but which he neglected to do?

If the law require a man now to kill his dog to

prevent further mischief, is not another man,

whose flock that dog again worries, justified if

he kills it to prevent still further mischief?

The law distinguishes such animals as are

Jerae naturae, as lions, wolves, &c., which a man

must keep at his peril, from those which are

mansuetae naturae, and break through the tame

ness of their nature. In the latter case the

owner must have notice — in the former an

action lies against him without notice. Rex. v.

Higgins, 2 Raym. 1583. With those animals

which are mansuetae naturae the law classes dogs

—which upon a presumption that they are harm

less, and for the convenience of mankind, are

suffered to go at large. But, after notice that

his dog is vicious, manifested by worrying sheep,

&c., a contrary presumption clearly ceases, and

it then goes at large at the owner's risk and the

dog's peril; for, the man whose sheep it worries,

may, it is submitted, destroy that dog (as he

would any ferocious animal) at any time before

it returns to its kennel, or is otherwise placed

under restraint by its owner. In point of legal

ity could there be any difference whether a man

shot a dog or a wolf which from time to time

worried his sheep?

As the plaintiff would not secure his dog, it

became a dangerous nuisance to the defendant;

to remove which he had no other method than

killing it. To afford the defendant effectual re

lief, and his flock security, the law under such

circumstances must justify his so doing. Is it

reasonable that the defendant should be con

stantly night and day watching his sheep to

protect them from the predatory attacks of the

plaintiff's dog? or must the defendant be per

petually involved in law by bringing successive

actions for every successive injury the dog may

occasion; because, either from unavoidable ab

sence, or other cause, he unfortunately could

not kill the dog at “the moment it worried the

sheep?”
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. It is submitted, therefore, that the true prin

ciples of our law will not support the learned

judge's nisi prius decision, but justify the de

fendant in shooting the dog, and make the plain

tiff liable for the injury it had done."

T. P.

No. II.

PURCHASES FROM TRADERS.— BANK

- RUPTCY.

THE case of Cook and another v. Caldecott, ap

pearing in the Legal Observer, p. 249, and in

1essrs. Moody & Malkin's Reports, p. 522., is

of so important a description, and the statement

of the law by Lord Tenterden in his summing up

so different to what might have been anticipated,

that I should feel obliged by the insertion of the

following remarks, which are intended to show

that there are some weighty objections to the

decision, and to point out that the remedy pro

posed for the mischief mentioned in the case

must be sought, not in a strained construction

of the bankrupt law, but in a course of proceed

ings essentially different.

The first important objection that occurs to

me is, that the 6 G. 4. c. 16.. 93: does not

support my Lord Tenterden's decision. That

clause makes “a fraudulent gift, delivery, or

transfer” (not a word about sale) “ of goods or

chattels, with intent to delay or defeat creditors.”

an act of bankruptcy. Every art, trick, or de

vice, resorted to by a man, in collusion with

another, to defeat or delay creditors, is, and

very justly, decided to be an act of bankruptcy.

But a sale in open day, after a fair bargaining on

the part of the purchaser, for ready money,

where the goods are immediately delivered on

the one side and the price paid on the other,

without any playing into each other's hands, or

underhand collusive design, was, I should con

ceive, never intended to be affected by the

statute. If it were, it would operate in restraint

of trade, and introduce the utmost uncertainty,

confusion, and distrust into the dealings of men

with each other.

It would restrain trade, because it would pre

vent competition, than which nothing is more

beneficial to the public. There would be one

price of articles among the dealers, which would

ultimately confine the various branches of busi

mess to a very few hands. The evils of monopoly

are too well known to require any enumeration.

Uncertainty, want of confidence, and confusion

would ensue, because men would be afraid to

purchase anything that seemed to be a bargain,

lest the seller should happen to be a bankrupt,

and an action of trover compel them to return

it. So many preliminary enquiries would be

necessary, that the season of availing one's self

of a favourable offer would have passed away,

and caution and prudence would redound only

to the disadvantage of their possessor.

* * See also Sarch v. Blackbourne, 1 Moo. and

Mal. 505. S.C. 4 C. & P. 297.; and ante, 360.

Ed. L. O.
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But, if we examine the thing a little further,

we shall see the hardship of the decision in a

very glaring light. Lord Tenterden says a sale

is a fraudulent transaction, “if it takes place

under such circumstances that the buyer, as a

man of sense and understanding, ought to suspect

and believe that the seller means by it to get

money for himself in fraud of his creditors, and

that the sale is made for that purpose.” But

what are these circumstances to be? Is it be

cause a man offers his goods on exceedingly low

terms, that he is therefore to be suspected of a

design to defraud his creditors? This would be

extremely uncharitable, and often contrary to

fact. The stocks of bankrupts andinsolvents are

frequently sold on very advantageous terms; and

individuals retiring from trade are, in many in

stances, willing to dispose of their stocks at

greatly reduced prices. The purchasers of

these stocks can therefore afford to sell them

much below the market price, and yet put a

sufficient profit into their own pockets. The

most solvent man, too, may require, on some

occasions, a supply of ready money, and, in order

to obtain it, may be induced to carry goods into

the market at a very low rate. Surely, in all these

- cases, no design to defeat or delay creditors can

be charged. Many a man, too, sells cheap at

his first entering into business, in order to gain a

connection; when that is obtained, he gradually

rises to the regular prices. Is his object to de

fraud his creditors? Is it not the reverse?

Again, men possessed of large capital always

possess a great advantage. By being enabled to

purchase large stocks, they can vend their goods

much lower than other persons. There is no

dishonest design in this. Besides, in many

articles, those depending on fancy and fashion

particularly, there is often, in the course of a

short period, a great depreciation in price; so

that they become at last a mere drug, and

the trader is ready to sell them on any terms.

The cost price of the articles, compared with the

selling price, will, therefore, furnish no criterion.

And how is a man purchasing goods to know

what the seller gave for them? This must de

pend upon the time and manner in which the

seller purchased them... If the , decision in

question were to prevail, the history of goods

would be as necessary as the pedigree of a race:

horse. Every tradesman must become acquainted

with the rules of evidence, by which he must

examine and decide upon every transaction -

having the terrors of Westminster Hall full in

view. This would be a great clog to business,
and tend to the introduction of worse evils than

that pretended to be remedied.

Besides, what is to be the amount of the de

duction at which honesty ends and fraud begins 2

Is it five, ten, fifteen, twenty, or a larger per cent.

discount? And how is a purchaser to know that

the deduction pretended to be granted by the

seller is the legitimate deduction? Sineerity is

greatly respected as a virtue, but voted to be too

sacred for human use. To say the thing that is

not, to induce buyers, is not of unfrequent oc

currence. We must not, therefore, take the as

severation of the seller, but seek out the person

who sold to him. Suppose A, living at York,

wants to purchase goods there, and finds they

*
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were forwarded to the tradesman from London;

to the house in London he must then apply.

He can hardly expect the tradesman to wait till

ne has obtained the particulars. A less scrupu

lous customer presents himself, and A loses an

excellent bargain. But I will not dwell longer

on this point.

Other arguments have occurred to me, but I

forbear to trouble you with them.

But it will be said, that frauds upon creditors,

by means of sacrificing goods, are of constant

occurrence, and daily increasing; and, therefore,

a judicial decision, such as the one in question,

is necessary to put a stop to them. I admit the

existence of the mischief, but deny the propriety

of the remedy. I intend to propose another and

more effectual remedy; but it will be first ne

cessary to show the cause of the evil. It ori

ginates thus:—Large wholesale houses are in

the habit of furnishing goods to individuals who

have a respectable appearance, and seem, primá

facie, to be doing well. References may be per

haps asked for, but a strict enquiry is rarely made.

The consequence is, that very many designing

men obtain credit for goods, whose only object

is to turn them into money at whatever sacrifice.

These swindlers manage to pay for a time, only

to pave the way for an opportunity of defraud

ing to a considerable extent. Their chief cre

ditors, those who supply them with goods, are

perfectly regardless of the manner in which they

are going on; nay, often wilfully shut their eyes

to circumstances of a very startling description.

In the end the debtors fail; and the creditors

step forward, assume the appearance of inno

cence and surprise, and utter loud complaints

against the villany of the insolvents, though they

themselves are, in truth, particeps criminis.

A little more enquiry into character and cir

cumstances is all that is wanted. When men

have the power in their own hands, why should

an act of parliament be tortured to supply their

carelessness and deficiency? -

I hope that the doctrine laid down in the case

before me will be reconsidered, and thoroughly

examined, before it shall be made a precedent.

It appears to me that it is uncalled for, and not

justified by the terms of the statute. Its conse

quences have a most pernicious tendency—its

utility, in any point of view, is very questionable.

F

No. III.

Essex LENT AssIZES, 1831.

PROOF OP iſANDWRITING.

The King v. Cooke.

On the trial of an indictment on the 4G. 4.

c. 54. § 3., for sending a letter threatening to

kill the prosecutor, the handwriting of the

prisoner in the letter was sought to be proved

thus: — The prisoner when examined before

the magistrates had signed his examination. Se

veral persons who had seen him sign, it were

called to prove the identity of the handwriting.

The examination bearing his signature was

produced. -

the jury, see the signature of the prisoner as

well as the threatening letter. -

No. III. — Handwriting. - 395

Dowling, for the defence, objected to the

jury's being allowed to see the signature of the

prisoner, as that would be permitting them to

make use of the comparison of handwriting to

strengthen the evidence given by the witnesses.

Now, since witnesses were not allowed to speak

to handwriting merely by comparison, it was

clear that the jury ought not to be allowed to

judge by it. If the jury were not permitted, by

the rules of law, to avail themselves of an opi

nion formed by a witness from the comparison

of handwriting, they ought not to be permitted

to avail themselves of their own, formed by the

Saine ineans.

Bayley B., overruled the objection, and per

mitted the jury to see both the letter and the

signature of the prisoner.

The prisoner was ultimately acquitted.

*...* Now, with all humility and deference to

wards the very learned Baron who made the

above decision, we think that the jury ought not

to have seen the signature of the prisoner as the

law now stands. Mr. Phillipps" states, “It is an

established rule of evidence, that handwriting

cannot be proved by comparing the paper in

dispute with any other papers acknowledged to

be genuine.” This authority, it appears to us,

supports the reasoning of the counsel for the

defence on the above case. And it may be ob

served, still further, that the opinion which the

jury might form on this comparison might also

enable them to disbelieve the statements of the

witnesses who had been examined. Their state

ments would thus be overturned by a species of

evidence which could not be adduced in sup

port of them.

Although we make these remarks on the deci

sion of the learned Baron from a consideration

of the law as it now stands, we cannot avoid

thinking his decision much more consonant with

good sense than the law itself.

Why should not evidence of handwriting by

comparison be admissible? It is every day's

practice to admit evidence of identity by com

parison in the case of corn, timber, and various

other matters. Why should any difference be

made in the case of handwriting P Besides,

after all, it is only comparison which enables a

man, who has seen another write, to speak to

his handwriting. He compares the idea he has

of another's handwriting with the document in

dispute, and from that comparison forms his opi

nion. Now this must be a much more unsatis

factory species of comparison than that of two

documents placed together, the one of which is

acknowledged to be the handwriting of the

party in question, and the other the document

in dispute. Surely it must be much more probable

that the result of the comparison in the latter

Knor, for the prosecution, proposed to let # case will be correct than in the former. The

* On Evidence, vol. i. p. 49 o.
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former is the comparison of a vague idea with

a reality, the latter is the comparison of two

realities.

It is said, however, that unless a jury can read,

they would be unable to institute a comparison,

or judge of the supposed resemblance. That is

no reason for rendering the evidence inadmis

sible. For, though some of the jury may be

unable to read, that is no reason why those who

are able should be deprived of an opportunity

of considering the comparison. Besides, it is

making the rules of evidence depend on the

progress of society; whereas they ought to be

permanent and applicable in all stages of it.

It is also urged, that the writing intended to

be compared with the disputed paper would be

brought together by a party to the suit whose

interest it is to select such writings only as are

likely to serve his purpose; and they are not

likely, therefore, to exhibit a fair specimen of the

general character of handwriting. This, how

ever, is an objection to the credibility, and not

to the admissibility, of the evidence. The cir

cumstances attending the paper, between which

and the disputed document comparison is to be

made, would be a matter of observation to the

opposite counsel, the judge and the jury. Such

evidence might be very satisfactory, or very un

satisfactory. The value to be attached to it

would be for the jury to determine. In the

same manner the evidence of a person who has

seen another write may be very satisfactory, or

very unsatisfactory. If he has only seen that

other write once, a long time since, his name

only, his evidence of handwriting will be very

unsatisfactory: if he has seen him write fre

quently, lately, a great deal, his evidence will

be very satisfactory. How far it is satisfactory

is for the jury to determine. In both cases the

question of credibility is for the jury. But

surely the evidence in both cases ought to be

admissible. Such evidence is admitted in the

case of ancient writing, where the antiquity of

a writing purporting to bear a person's signature,

makes it impossible for a witness to swear that

he has ever seen the party write. There" it has

been held sufficient, that the witness should

have become acquainted with the manner of

signing his name as the party in question, by an

inspection of other ancient writings which bear

the same signature, provided those ancient writ

ings have been treated and regularly preserved

as authentic documents. In the case of ancient

and modern writings, the means of becoming

acquainted with the character of the hand

writing is evidently the same. -

.* Phil. Evid. m. 1. pp. 491,492, and the cases
cited in the note.

Practical Points. No. 1. — Bankruptcy Commissionership,

Upon the whole, therefore, no valid reason

occurs to us why evidence of handwriting by

comparison should not be admissible, leaving

the credibility of it to the jury. º

PRACTICAL POINTS. No. I.

WE propose, under this head, from time to

time to mention such reported cases as de

cide points which are likely to occur in

practice. The following case is important

to all pedestrians:—

An action wasbrought for an injurysustained by

the plaintiff, in consequence of his having fallen

into a space occasioned by the opening of a trap

door in the foot pavement, in front of the house of

the defendant, who was a publican, and, at the

time of the injury, being lamp-light in the even

ing, had just had a butt of beer let down by

the aperture in question into his cellar. Tindal

C. J., in summing up, said, The question is,

whether a proper degree of caution was used by

the defendant? He was not bound to every

mode of security that could be surmised, but he

was bound to use such a degree of caution as

would prevent a reasonable person, acting with

an ordinary degree of care, from receiving any

injury. The public had a right to walk along

these footpaths with ordinary security. It may

be said, on the one hand, that these kind of

things must be, and that trade cannot be carried

on without them; but, on the other hand, it

must be understood, that as they are for the

private advantage of an individual, he is bound

to take proper care, when he is using his cellar,

to prevent injury. With respect to the plain

tiff, you will have to consider, whether there was

so little care and caution on his part that he was

himself guilty of negligence in running into the

danger. If there had been sufficient light, most

likely it would have prevented him from falling

in. A more infirm person might have sustained

a greater injury than it appears the plaintiff has

received. The question is, whether you think

this flap was in the nature of a nuisance used in

the manner it was, and whether, looking at all

the circumstances, the plaintiff fell in, owing to

the carelessness and megligence of the defendant

in not sufficiently protecting the place at this

hour, being after dark? #you think so, you

will find for the plaintiff; but if you think that

the plaintiff did not himself use due caution in

the matter, then you will give your verdict for

the defendant. Verdict for the plaintiff-Da

mages 5l. Proctor v. Harris, 4 C. & P. 337.

WACANT COMMISSIONERSHIP OF

* BANKRUPTS.

A commissionERSHIP of bankrupts is just

vacant by thedeathofJamesMacarthur,Esq.

The present Chancellor will thus have had

during his first six months of office, the

Accountant Generalship, three Master

ships, and three Commissionerships at his

disposal.
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TAXATION OF COSTS. –GRATUITIES

TO MASTERS' CLERKS.

To the Editor of the Legal Observer.

SIR,

THE Lord Chancellor, under complete mis

apprehension, or misled by most unfair or ig

norant misrepresentation, has stigmatised all

practising solicitors, and the principal clerks of

the Masters, on the subject of the taxation of

COStS.

A correspondent of the Legal Observer (p.299.)

has already, I am aware, briefly and tersely

pointed out this mistake of the Lord Chan

cellor; but your correspondent wrote for the

profession, I wish to write for the public.

In opposition to his Lordship's sportive inflic

tion let me quote Mr. Spence, also a law re

former, a man well calculated to elucidate the

abuses of the practice in Chancery, one to

whom the merit of affording to Lord Brougham

a great proportion of the information which

grounds his Lordship's speeches on the subject,

is attributed. Mr. Spence, in his pamphlet

entitled “The Evils and Abuses of the Court of

Chancery, and proposed Amendments,” pub

lished in this very year, thus writes: “The other

principal source of emolument to the sworn

clerks,” and by that term, I explain for the

non-professional part of the public, are meant,

not the Masters’ clerks, the judicious men, but

the Sixty Clerks, or clerks in court of the Six

Clerks’ Office, “arises from the fee of 6s. 8d.

allowed by Lord Hardwicke's order of 1745, for

every attendance on the Master on taxing costs.

This fee deserves particular consideration. It is

the Master’s duty to tax the costs himself; every

order for taxation directs him to do it. In

practice, however, as I learn from practitioners,
there are few bills referred for taxation that the

Master ever knows any thing about. The sworn

clerk for each of the parties interested, or his

agent, generally takes the bill to the Sir Clerks’

Office; they then tax the bill without the inter

vention of the Master, and when the taxation is

concluded, the Master’s certificate is obtained.”

(pp. 15, 16.), “I shall have occasion again to

advert to the subject of taxing costs when I

come to the Masters’ offices; I will here merely

remark, that the clerks in court, by this, as I

consider, perversion of Lord Hardwicke's order,

have, in effect, become substituted for the Master

in this most important duty. It was proper, no

doubt, to provide, that when it was necessary to

call in the aid of a clerk in court, a competent

fee should be secured to him for his attendance;

but it surely never was intended that the clerks

in court should be substituted for the Masters

as taxing officers; that the Masters should have

fees assigned for this purpose, and depute some

one else to do their duties.” (pp. 16, 17.) “I

have before stated that the taxation of costs,

another important branch of the Master's duties,

is deputed to the sworn clerks: indeed the

Masters, as it would appear, know little or

nothing about taxing costs.” (p. 46.) Mr. Spence

founds his remarks on the evidence given before

the commissioners.

No addition to this testimony can be needed,
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but thus much I venture to say:— in not one

of the Masters’ offices, when the Lord Chancellor

spoke, were the bills of solicitors (the worthy

men) taxed by the Master's clerk (the judicious

man), with one solitary exception only, the office

of Master Stephen : in that office, and in that

office alone, were no gratuities permitted to be

taken. The whole ground of the Lord Chan

cellor’s playful, imaginative, sweeping censure

on the solicitors and the Masters’ clerks, in that

respect, therefore fails,— the censure is void,

and, I wish I could add, of none effect.

I am, Sir,

Your obedient servant,

ARCHIBALD R. F. RossER.

19. Great Ormond Street,

14th April, 1831.

w

SUPERIOR COURTS.

Rolls' court.

WARYING DECREE-PRACTICE.

IN this case the original bill was filed on the

29th November, 1827, and a decree was ob

tained on the 14th of February, 1829, directing

a reference to the Master to enquire, whether

Joseph Piggott, one of the defendants, had sold

a certain estate to the testator in the cause?

Joseph Piggott died in October, 1829. The pe

titioners, however, were ignorant of his death,

and in December, 1830, the cause came on for

further directions, and a further decree was made

thereupon. Soon afterwards the petitioners were

informed of his death, when they revived the

suit against his real and personal representatives,

and presented the present petition, for the pur

É. of varying the decree, so that the same re

ief might be obtained against the representatives

of Piggott as against himself. -

Mr. Spence, Mr. Rolfe, and Mr.James Stewart,

appeared for the different parties.

The Master of the Rolls was of opinion, that

the decree could not be varied on petition; but
that the cause must be set down for further

directions, when the variation might be made.

Waight v. Barnes, M.R. April 14, 1831.

court of KING's BENCH.

EASTER Tert M. 1831.– PRACTICE COURT.

APPEARANCE DAY OF W RIT.

Willan v. Collins and wife.

Hutchinson moved for a rule to show cause

why the bill of Middlesex in this case should not

be set aside, on the ground that in the body of

the writ the defendant was required to appear

on Tuesday the 15th of April, there being no

such day. In the notice, however, the day of

appearance was stated to be Friday the 15th of

April.

"inton J. I think that will do. Though

the date of the appearance day mentioned in the

body of the writ is inconsistent, yet, as the notice

is the material part, and as the day of appear

ance is properly stated there, the inconsistency

is cured. Rule refused.
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ol,D WARRANT OF ATTORNEY—ANONYMOUS.

Clarkson moved to enter up judgment on an

old warrant of attorney, the party being sworn

to be alive on the day before the first day in full

term. He admitted that the application was

unusual, since the party was not sworn to have

been alive on a day in full term. But as the

party had been alive since the essoign day, he

suggested that that would be sufficient.

Taunton J. That is not sufficient. The party

must be sworn to have been alive on a day

within full term. Rule refused.

second commission.— sheriFF's INDEM

NITY.

Ibberson v. Dicas.

Wightmanshewed cause against a rule obtained

by Clarkson in last Hilary Term, on the part of

the sheriff of Kent, calling on the plaintiff to

show cause why the return of the writ of f. fa. is

sued against thegoods of the defendant should not

bestayed until an indemnity be given to the sheriff

by the plaintiff. The sheriffhavingseized, received

a notice from the assignees under a second com

mission of bankrupt, which had issued against

the defendant, that the estate of the defendant

under that commission had not paid 15s. in the

pound, and therefore, under the 6 G. 4. c. 16.

$127. was vested in the assignees. The words

of the section were, “that if any person who

shall have been so discharged by such certificate

as aforesaid, or who shall have compounded with

his creditors, or who shall have been discharged

by any insolvent act, shall be or become bank

rupt, and have obtained or shall hereafter obtain

such certificate as aforesaid, unless his estate

shall produce, after all charges, sufficient to pay

every creditor under the commission fifteen

shillings in the pound, such certificate shall only

rotect his person from arrest and imprisonment,

É. his future estate and effects,(except his tools

of trade and necessary household furniture, and

the wearing apparel of himself, his wife and

children,) shall vest in the assignees under the

said commission, who shall be entitled to seize

the same, in like manner as they might have

seized property of which such a bankrupt was

possessed at the issuing the commission.” The

question between the judgment creditor and the

assignees was, whether this section of the act was

to be construed retrospectively or prospectively?

Mr. Justice Littledale", before whom this case

had been in the course of last MichaelmasTerm,

had been of opinion that the act was prospective.

A similar opinion had been entertained by the

other learned judges before whom it had been.

There had not, however, been any formal deci

sion of the courts as to the mode in which the

statute ought to be construed.

Taunton J., the question, then, is one of law,

undecided by the courts. Why should the sheriff

be obliged to take upon himself to decide it?

He is not bound to do so. I think he ought

therefore to have an indemnity.

Rule absolute.

* L. O. p. 109.

ATTORNEY’s B1LL.—STATUTE OF LIMITATION.

Evans, Erecutor, v. Heathcote.

In an action by the executor of an attorney,

to recover the amount of a debt due from the

defendant to the testator, the defendant pleaded,

first, the general issue, and, secondly, the statute

of limitations. In order to take the debt out of

the statute of limitations, a letter from the de

fendant was produced, in which were these ex

pressions: “Besides the great delay, is the great

difficulty of ascertaining how much is correct, or

otherwise. Not the least reliance is to be placed

on his books (meaning the testator's books), as

abundant evidence has proved, that not only the

bill against my late father, but that against my

self too, have been manufactured. I am quite

willing to pay what is just, but not by compulsion;

and whenever anything is threatened, my answer

is, to take your own course.” A verdict was found

for the plaintiff, with leave to the defendant to

move to enter a nonsuit if the court should be

of opinion that this letter was not a sufficient

memorandum in writing, within the meaning of

Lord Tenterden's act t, to take the case out of

the statute of limitations.

Gurney now moved, and the court being of

opinion, that it was such a memorandum as satis

fied the act, refused the rule.

Rule refused.

IRELAND.

COURT OF CHANCERY.

A MOTHER IS ‘LEGALLY ENTITLED TO GUAR

DIANSHIP OF ILLEGITIMATE CHILDREN

PRovided For by will of DeceAsed,

UNLESS such AN objection to HER, As

T0 FATHER OF ILLEGITIMATE CHILDREN.

In re Cairncross, Minors. -

MR. Litton (with whom was Mr. Lefroy)

moved to confirm the report of the Master, ap

proving of one of the Masters as a proper person

to be guardian of the property, and that the

Rev. Charles Osborne should be guardian of the

persons of the two minors, boys under six years

of age. There was a motion on the part of the

mother of the minors, that the report be con

firmed, save as to that part relating to Mr. Os

borne's appointment, and that it should be

referred back to the Master to appoint a Roman

Catholic as their guardian. This the counsel

have delayed making. I hope it will be unne

cessary to state the affidavits we have, as to the

impropriety of the conduct of the mother of

these minors, which renders her quite disqualified

to interfere with these children in any way.

The children are illegitimate, and entitled to a

handsome provision by their father's will. -

Mr. Wolfe (on behalf of Mrs. Smith, the

mother of these children).-I would urge, that

by the common law the right of the mother of

an illegitimate child is to have the guardianship

of it, in preference to the father.—5th Term

Reports, 271., the King v. Slopes, where Lord

Kenyon said, that a putative father had no right

to the custody of the child, although an order

offiliation had been got against him to support

+ 9 G.4, c. 14. § 1.
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it. There are cases in 7th East, 579., and in

4th Taunton, 498., which show, that the mother

ofan illegitimate child stands in the same position

to it as the father of legitimate children does to

them. Therefore, the Court must be certain

that it is necessary for it to controul the guard

ianship before it will interfere with the wishes

of a father of legitimate children, or with those

of the mother of illegitimate children, both stand:

ing in the same situation at common law; and

the Court never interferes with this common

law of the land, except in such a case as is

reported in 20 Russell, of the Duke of Beaufort

v. Wellesley, where there is some just exception

to the conduct of the parent, which makes it ne

cessary to cut down his or her rights; so here,

the Court will not cut down the rights which

this mother has at common law, but will leave

her to judge of those matters, in which she con

siders their interest is most materially concerned.

I allude now to the religion of those children.

I will, for argument sake, admit, that in conse

quence of the handsome provision the father has

made for these children, and from the situation

in life that they may hereafter occupy, that they

should not be educated and brought up by their

mother; but, I say that she has a right to inter

fere, so that they may be brought up in that

faith she herself maintains, and in which, there

are affidavits to show, was the faith, at least

latterly, adopted by their father. The kindness

of the legislature has put that religion on an

equal footing with the Protestant religion, and

those who profess it have equal rights. Now,

the Rev. Charles Osborne is a clergyman of the

established church, and it is not denied that the

intention is to rear these children as Protestants.

We swear that the father died a Roman Catholic,

and would have brought up his children in that

faith. There are certainly affidavits on the other

side to the contrary.

Lord Chancellor.—Does the Master say any

thing in his report of the religion of the father?

Mr. Wolfe.—He does not. They swear on

the other side that all his family had been Pro

testants; that they were all freemen of the city

of Dublin, and that, therefore, he ought to be a

Protestant; that whenever he did attend a house

of worship, it was to a Protestant church he

went ; and that he ate meat on Fridays and

Saturdays; and that they never heard of his

going to a Roman Catholic chapel, and that is the

way they prove him to have been a Protestant.

Lord Chancellor.—The material fact in the

case appearing to me to be necessary to be

known is, what actually was the religion of the

father? The Master says nothing on the sub

ject. I will not decide on contradictory affi

davits, but will send it back to the Master to

report on this fact.

Mr. Wolfe.—Can the Court consider that a

material fact, when I have, I think, shown, that

the mother of these children has a right to have

them brought up as she thinks best ? I will

even suppose, now, that the father was, and died

a Protestant; she has the common law right.

But, besides, in 2 Simon, 37., it will be found,

that children, even if the Court thinks it neces

sary to take them finally from the mother, it will

not do so while they are in the age of nurture,

when they cannot dispense with a mother's care

and attention, which is laid down there to be

the age of seven years—the eldest of these chil

dren is not six. [Counsel then went into various

circumstances in the affidavits, to defend the

mother from the charges made against her, and

that the impropriety imputed to her by an old

relation of the father's was denied by the affi

davit of the person with whom it was sworn to

have been committed.]

Lord Chancellor.—If the father was alive

here, and expressed a desire as to the religion in

which these children should be educated, could

I possibly have interfered with his wishes? I

think, then, his religion is most important for me

to know, and I must send it back to the Master

to enquire the religion of the father, and whether

he had expressed any wishes or opinion as to

the religion in which these children should be

brought up.

Mr. Lefroy then went minutely into the affi

davits, to show the objection to the character of

this mother, who was sworn to have lived on

improper terms with the solicitor now concerned

for her, even during the life of Mr. Cairncross.

He showed, from documentary evidence, the

truth of the allegation in the affidavits, of the

religion of Cairncross and his family. He ad

mitted, that the mother of illegitimate children

had at common law the right for which Mr.

Wolfe contended; but as a father of legitimate

children would not be permitted to interfere

with his legitimate offspring, if sufficient ground

were laid of the impropriety of his general con

duct, on the same grounds he now insisted that

this mother could not hope to have any sort of

interference with these children, after the con

duct which had been imputed to her by these

affidavits. -

Mr. Litton.—The petition on the other side

insists on none but a Roman Catholic being ap

pointed guardian. It admits that the gen

tleman appointed is above all exception; and

the Master reports him a most proper person

to be a guardian. Now, if the Master should,

under the order about to be pronounced, report

that the father had been a Roman Catholic,

surely the Court would not, under the circum

stances detailed in the affidavits, disturb the rest

of the report.

Lord Chancellor.—I certainly would not con

firm that report if the Master now reports that

the father was a Roman Catholic, or desired that

the children should be educated in that per

suasion.

Mr. Litton.—The Master has suggested no

person to be the guardian : by whom is that

now to be done?

Lord Chancellor.—We will enquire into that

when the report comes back; I cannot decide

on this report. Feb. 19. 1831. [From the Law

Recorder.]

MINOR CORRESPONDENCE.

ANSWERS TO QUERIES IN NO. XXIII.

To THE FIRST QUERY, page 366.

I have been informed by an officer of the Ex

chequer of Pleas, that one of the Judges having
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considered no arrest could be made in Wales

under 50l., a meeting was had between Lord

Tenterden and some of the other Judges, or an

application was made to the Court of King's

Bench, and it was decided that Wales was in the

same situation as England, and that, conse

quently, an arrest could be made for 20l. The

question arose, I understand, upon an application

to discharge a bail bond.

G. P. P.

To THE seconD QUERY, page 367.

It is obvious that the introduction of such an

unusual condition must, in most cases, be

against the vendor's interest, as calculated to

prejudice the sale. Actual notice to the attor

ney of incumbrances, &c. acquired previously to

his employment by the purchaser would not,

perhaps, amount to constructive notice, so as to

affect the latter, Toulmin v. Steere, 3 Mer. 210.

Mountfort v. Scott, 3 Madd. 34.

TO THE THIRD QUERY.

I am not aware, nor do I think, any such

case has been so decided. I know—that many

executions have, since the time stated, issued

under similar circumstances, without any writ of

enquiry, and that no irregularity has been com

lained of on that account. It has been suggested

that the rule should be, to have an enquiry in

such cases, 1 Chitt. Rep. 621. And it was

doubted by Holroyd J., in Arden v. Connell,

5 Barn. & Ald. 885, whether a writ of enquiry

was not necessary before final judgment in an

action of debt for use and occupation; but I

think that nothing further has since occurred in

any of the courts. If such an important point

had, as it is supposed, been decided, it would have

undoubtedly appeared in the Reports. H. H.’s

informant was, perhaps, under misapprehension

as to the result of the case in 5 Barn. & Ald.

TO THE FOURTH QUERY.

The term of five years would be insufficient.

The business of an attorney is not a trade; and,

upon the slight enquiry I have had an oppor

tunity to-make, it does not appear that there is

any instance, in London, where an attorney’s

clerk has been admitted to his freedom under

any period of service. In Rer v. Mayor of Don

caster, 7 Barm. & Cress. 631., where, by the cus

tom, all persons having served an apprenticeship

for seven years to a free burgess carrying on

trade within the borough were entitled to be

admitted to the office of a free burgess, it was

ruled, that an articled clerk who had served

that time to an attorney, a free burgess resident

...in the borough, was not entitled to his free

Oin.

To THE FIFTH QUERY.

It should seem that an infant is not competent

to act as an attorney at law, or in any office of

public trust, Co. Litt. 128.a.; and see Claridge v.

Evelyn, 5 Barn. & Ald. 81. Sir William Black

stone says, that “an attorney is a person put in

the place, stead, or turn, of another, to manage his

law concerns,” 5 Com. 25.; and it is stated, that

the reason why an infant cannot sue or defend

Miscellamea.

but by guardian is, because he has not the know

ledge of his own affairs, and sufficient discretion

to choose a man to plead well for him, 2 Roll.

287, &c. Now it could not be exactly the “per

fection of reason,” as we are taught to consider

the “law,” to hold, that an infant attorney was

competent (particularly as no examination of

fitness now takes place) to manage his client's

affairs better than the law would give him the

credit of having the ability to conduct his own. '

The Court surely would never sanction the ap

pointment of the blind to lead the blind.

X. D.

=

MISCELLANEA.

TRIAL BY BATTEL.

In the year 1242, David de Hastings, Earl of

Atholl, was among other Scottish nobles en

gaged in a tournament, where he chanced to

overthrow William Bisset, a favourite of the

king, whose interest was great, and his family

powerful and numerous. A fatal animosity rose;

in consequence of which (as was at least gene

rally supposed), the Earl of Atholl was assassin

ated at Haddington; and the house in which

he lodged was burned. Suspicion fell on Bisset;

and the nobility of Scotland rose in arms and

demanded his life. Bisset stood on his defence.

He declared that he was fifty miles distant from

Haddington on the night the murder was per

petrated. He offered to vindicate his inno

cence by single combat against every accuser;

and to prove by the oaths of any number of

veteran soldiers whose testimony should be re

quired, that he was incapable of such an act of

treachery as had been charged against him.

The queen herself, a beautiful princess of the

heroic family of Couci, offered, as a compurga

tor, to make her solemn oath, that Bisset had

never meditated so enormous a crime. But the

nobles around the king rejected the defences

offered by Bisset, demanding, at the same time,

if he was willing to commit himself to the oaths

of his fellow-subjects and the opinion of the

neighbourhood. This he refused, “considering,”

says Fordun, “the malicious prepossessions of

rustics, and the genéral prejudice of the pro

vince.” He was obliged therefore to fly from

Scotland; and the event was his ruin, and that

of his numerous family and allies.— Quarterly

Review for February.

LORD ERSKINE.

When Lord Erskine made his début at the bar,

his agitation almost overcame him, and he was

just going to sit down. “At that moment,”

said he, “I thought I felt my little children

tugging at my gown, and the idea roused me to

an exertion of which I did not think myself

capable.”

ALCHEMY.

The following act of parliament, which Lord

Coke calls the shortest he ever met with, was

passed in the fifth year of the reign of Henry IV.

“None from henceforth shall use to multiply

gold or silver, or use the craft of multiplications;

and if any the same do, he shall incur the pain

of felony.”

|



ºbe Megal observer.

Vol. I. SATURDAY, APRIL 30, 1831. No. xxvi.

“Quod magis ad Nos.

Pertinet, et nescire malum est, agitamus.”

ON THE MEASURES

PROPOSED BY THE REAL PROPERTY COM

MISSIONERS.

SoME few persons have doubted whether

any benefit would result from the labours of

the Commissioners appointed to revise and

amend the laws of the country. We have,

however, always looked towards them with

confidence: had our feelings been different,

we think we should be forced to admit that

the billslately proposed by the Real Property

Commission, and introduced into the late

House of Commons by Mr. Campbell, were

entitled to theapprobation andsupport of the

profession and of the country. They effect,

we confess, the kind of reform to which we

incline —a reform which applies a direct

and complete remedy to a defined and po

sitive grievance; a reform which proceeds

by degrees; a reform, all the consequences

of which are well considered and provided

for ; a reform which has long been demand

ed, and the necessity ofwhich is universally

conceded. This is the sort of reform that

should be introduced into our laws. This

is the reform contemplated by Mr. Camp

bell's bills; and we are happy to express our

pleasure and satisfaction in witnessing their

introduction, and our concurrence in most

of their provisions.

In our Monthly Record for the present

month we have reported the interesting

debate which took place on the motion for

bringing in these bills. We had intended

to have presented our readers with an ana

lysis of them; but as they are now neces

sarily postponed, and may be introduced

into another parliament in a different shape,

this, we think, will be unnecessary, and it

will be our simple duty shortly to state their

purport.

In the first place, they will alter the laws

respecting inheritance and descent. By the

present law, as is well known, a father can

NO. XXVI.
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not inherit land directly from his child:

land cannot lineally ascend. It is proposed

to allow him to inherit his son's lands, in

default of issue of his son.

By another well known anomaly, the

half-blood is excluded from the inheritance

of land. It is proposed, after the issue and

the father of the owner, and his brothers

and sisters of the full-blood, are exhausted,

to allow the half-blood to inherit.

By the present law, a widow, on the

death of her husband, becomes entitled for

her life to one third of the lands of which

her husband was seised at any time during

the coverture. This inconvenient rule is

evaded by limitations which are technically

known as uses to bar dower, which are at

best a clumsy contrivance, and are some

times of much practical inconvenience, as

they often leave outstanding a fraction ofthe

legal estate. The Commissioners propose

to give to the widow for life one third of

the lands of which her husband dies seised

and undisposed of by will. Thus he may,

during the coverture, alien such lands as he

may please, without the necessity of the

concurrence of his wiſe. The widow, how

ever, will have an equal right to a third of

the equitable as well as the legal estates of

her husband, to which she is not now en

titled. This will remove one great restraint

upon alienation. We think, however, that

a clause might be advantageously intro

duced, allowing a person to have lands

conveyed to him, if he please, free from all

claim to dower; and that a mere declar

ation of such a wish in the deed should be

sufficient. We may also suggest, that a

difficulty will arise as to whether a contract

for lands would defeat a title to dower; and

that this should be provided for expressly.

The law of curtesy is also to be altered.

At present, if a man have issue by his wife

he is entitled to a life interest in all her

lands. It is proposed that he shall have

I i
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this interest whether he has issue or not,

with this exception, that if she had issue by

a former marriage, his life interest shall

obtain in one half only of her lands, and

that the absolute interest in the other half,

and the remainder in fee in the half to

which the husband is entitled for life, shall

go immediately to the issue by the former

marriage.

The axe is next laid to the root of much

delay and expense — fines and recoveries.

There will be much mourning at this alter

ation among the cursitors and at the king's

silver office. One conveyancer is reported

to have said, on hearing of the alteration, in

the frenzy of the moment, that he would

rather “part with his bowels than treble

voucher!” The Commissioners have, how

ever, remained unmoved by this threat;

and we think they have the public and the

large majority of the profession with them.

It is proposed that a simple conveyance

should be substituted in the place of these

theatrical assurances.

The only other alteration at present pro

posed is the change of the period of limit

ation from sixty to twenty years. This is

by far the most important proposition; and

we are not prepared to give our unqualified

support to it. It is in some respects in

conflict with the bill of Lord Tenterden”

respecting prescription; and we anticipate

and should recommend that one complete

bill on the subject should be introduced.

We think this so likely, that we shall for

bear to discuss the details of either bill.

There is one point, however, in which both

of them concur, to which we also most cor

dially agree. They both endeavour to fix

some limitation to claims made to church

property. The old maxim of Nullum tem

pus occurrit ecclesiae is attended with extra

ordinary grievances in practice, and inflicts

great injury on the alienation of all church

property. We were surprised, therefore, to

see an opposition to the measure of Lord

Tenterden display itself on the right reve

rend bench of bishops. They might have

trusted, we should have thought, to so old

and tried a friend to the church as the pre

sent Chief Justice of England.

These bills, together with the other bills

for the amendment of our laws, are now

once more defeated. We hope, however,

that, as the principles on which they are

founded have been fully discussed, no delay

will attend them in a new parliament, but

that. will be permitted to pass without

any further opposition.

* See analysis of the bill, anté, p. 344,

Real Property Reform. – Remarkable Trials. No. III.

REMARKABLE TRIALS.–No. III.

Hawkins and Simpson's Case.

John Hawkins and George Simpson were in

dicted for robbing the mail on |. 16th April,

1722 Hawkins, in his defence, set up an alibi;

to prove which, he called one William Fuller,

who deposed that Hawkins came to his house on

Sunday the 15th of April, and lay there that.

might, and did not go out until the next morn

ing. Being asked '. the counsel,“By what token

do you remember that it was the 15th of April?”

he replied, “By a very good token; for he owed

me a sum of money for horse hire; and on

Tuesday the 10th of April he called upon me,

and paid me in full, and I gave hia, a receipt;

and I very well remember that he lay at my

house the Sunday night following.” The receipt

was now produced:—“April the 10th, 1722.

Received of Mr. John Hawkins the sum of

1l. 10s. in full of all accounts. Per me, ‘William

Fuller.’”. Upon inspecting the receipt, the

Court asked Fuller who wrote it: he replied,

“Hawkins wrote the body of it, and I signed it.”

— Court. “Did you see him write it?”—

Fuller. “Yes.” – Court. “And how long

was it after he wrote it before you signed?”—

Fuller. “I signed it immediately, without going

from the table.”—Court. “How many stand

ishes do you keep in the house?”— Fuller.

“Standishes l’” –Court. “Standishes; it is a

plain question.” — Fuller. “My Lord, but

one; and that is enough for the little writing

we have to do.”— Court. “Then you signed

the receipt with the same ink that Hawkins

wrote the body of it with ?”—Fuller. “For

certain.”—Court. “Officer, hand the receipt to

the jury. Gentlemen, you will see that the

body of the note is written with one kind of

ink, and the name at the bottom with another

very different; and yet this witness has sworn

that they were both written with the same ink,

and one immediately after the other. You will

judge what credit is to be given to his evidence.”

Thus the authority of the receipt and the

credit of the witness were overthrown by the

sagacity of the Court. But while the judge

(Lord Chief Baron Montague) was summing up

the evidence, he was interrupted by the follow

ing occurrence: —The person who reports the

trials was then taking notes of the proceedings:

his ink, as it happened, was very bad, being thick

at the bottom,and thin and waterish at the top;

so that, accordingly, as he dipped the pen the

writin appeareſ very pale or pretty black,

This circumstance being remarked by some gen

tlemen present, they handed the book to the

jury. The judge perceiving them very attentively

inspecting it, called to them —“Gentlemen,

what are you doing: what book is that?” They

told him that it was the writer's book, and that

they were observing how the same ink appeared

pale in one place, and black in another. The

judge then told them—“You ought not, gentle

men, to take notice of any thing but what is pro

duced in evidence;” and then, turning to the

writer, demanded what he meant by showing

that book to the jury; and being informed by the

writer that it was taken from him, he enquired

| who took it, and who handed it to the jury. But
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this the writer could not say, as the gentlemen

near him were all strangers to him, and he had

not taken any particualr notice of the person

who took his book.

Hawkins and Simpson were convicted and

executed; indeed, the evidence against them

was very strong: but had the fate of Hawkins

depended upon the single testimony of Fuller, he

would, but for this occurrence, have fallen a sa

crifice to the acuteness of the judge, who ap

pears to have been much displeased at the acci

dental confutation of his remarks on the receipt,

although it was an accident in favour of life;

and had it not been in a case where other evi

dence was so strong against the accused, it must

have been looked on as the special interposition

of Providence.

THE UNIVERSITY OF LONDON.—

LAW CLASS.

I,ECTURES OF MR. THEOBALD ON THE LAW or

PRINCIPAL AND SURETY.

No. IV.

Of the Manner in which the Obligation of

- Surety may be eactinguished.

FIRST, The obligation of surety may be

extinguished in all the different ways in

which any other kind of obligation may be

extinguished; as, for instance, by perform

ance; by a release; by accord with satis

faction; by the lapse of time under the

statute of limitations if the obligation arises

by simple contract, or under the presump

tive bar if it arises by specialty; by the

bankruptcy and certificate of the surety;

by the adjudication of his discharge under

the insolvent debtors' act; and other means

applicable to contracts generally. The

lecturer observed, with respect to the dis

charge of the surety under the statute of li

mitations, that the statute begins to run, not

from the time when the contract is made,

but when a cause of action arises upon it,

which, in the case of a bill of exchange or

promissory note, is when the bill and note

become due, and, analogously, in the case

of a guarantee is when the principal makes

default; and therefore a plea of the statute

alleges that the plaintiff’s cause of action,

if any, did not accrue within six years;

and if it merely alleges that the defend

ant's promise or contract was not made

within six years, it may be specially de
murred to.

For an acknowledgment made by the

surety within six years to be a valid answer

to a plea of the statute, it must be in writ

ing, through previously to Lord Tenter

den's act" a verbal acknowledgment was

sufficient.”

* 9 Geo. 4. c. 14. -

* Gibbons v. M'Casland, 1 Barn. & Ald. 690.
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If the surety, instead of being engaged

by the proper contract of guarantee, is en

gaged quasi a joint debtor upon a joint or

joint and several contract, as is the case, for

instance, when he joins his principal in a

joint and several promissory note, a part

payment by his principal will take the debt

out of the statute as against him " also :

provided the payment was made in his life

time; but if not made until after his death,

it would not have that effect", and his

executor would not be-chargeable.

2. As to a discharge by bankruptcy and

certificate, until the principal has made de

fault, the obligation of the surety is con

tingent only; and therefore prior to the

default of the principal, the creditor cannot

prove under a commission against the

surety; and consequently, also, the certi

ficate of the surety obtained prior to the

default of the principal will not discharge

the surety.“

It has been decided in one case, and one

only, which is reported in the Legal Ob

server alone, (No. 15.) that the clause in

the present bankrupt act providing for the

proof of contingent claims does not apply

to the case of the surety.

Secondly, From the definition and ac

cessory nature of the contract of surety, it

follows, that the obligation of the surety is

extinguished by the extinction of that of

the principal debtor. In conformity with

which is the expression of Mr. Justice

Holroyd in Lewis v. Jones f, “If the ori

ginal debt be satisfied and gone, no action

will lie against the surety. The extin

guishment of the debt puts an end to the

agreement of the principal and surety.”

The lecturer exemplified the various

modes of discharge included under the

above divisions by a copious statement of

cases; accompanied with a concise expres

sion of their legal effect, and of the rules

deducible from them. -

Thus, if the creditor releases his debtor,

or agrees to accept of him a composition,

the surety is discharged, from his obliga

tion. In Lewis v. Jones, already referred

to, the defendant was sued on a promissory

note, which he had indorsed for the ac

commodation of the maker. He was, there

fore, in fact, a surety for the maker. The

plaintiff, the indorsee, had agreed with the

maker to accept five shillings in the pound

* Burleigh v. Stott, 8 Barn. & Cres. 36.

* Atkins v. Tredgold, 2 Barn. & Cres. 25.

* Er parte Adney, Cowp. R. 560. Overseers

of St. Martin in % Fields v. Warren, 1 Baru.

& Ald. 491.

* 4 Barn, & Cres. 506.
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for the debt for which the note was given;

and it was holden that this agreement had

discharged the surety.

An agreement between the two principal

parties to alter in the slightest degree their

original contract, will discharge the person

who acceded to the contract as surety.

Thus, in Whitcher v. Hall 8, by a special

agreement between the plaintiff of the one

part, and Joseph Hall as principal, and the

defendant as his surety, of the other part :

the plaintiff was to let, and Joseph Hall

take, the milking of thirty cows at a certain

rate per cow per annum, from the 14th of

February following. On that day posses.

sion was given of the dairy of thirty cows,

only ten of which were fit for milking.

At Lady-day, the plaintiff put two more

milking cows into the dairy, making thirty

two; and subsequently the principal parties

exchanged cows from time to time, the

plaintiff putting in those fit for milking,

instead of others which were not so. In

May, Joseph Hall had thirty-two cows;

and he made the following agreement with

the plaintiff, viz. that the plaintiff, instead

of taking out two then, should be at li

berty to take out four at the fall of the

year. This new arrangement was acted

upon ; and being new, the Court held it

discharged the surety; though, in point of

profit, it was proved to be equivalent to the

original agreement. Eyre v. Bartroph

was cited by Mr. Theobald as a case to the

same effect in equity.

An agreement between the creditor and

principal debtor, which would have the

effect of discharging the surety, supposing

it to have been made bond ſide on the side

of the debtor, will also have that effect,

although it was fraudulent on the side of

the debtor. For instance: Huey and Wil

cox as principals, and Edwards as their

surety, were severally and jointly bound to

the plaintiff in a penalty for the payment

of 2000l. on a specified day; before which

day Huey prevailed on the plaintiff to give

him up the bond, and to accept, in lieu of

it, four, notes of different persons, payable

at future days; and he signed an agree

ment, in the names of himself, Wilcox, and

Edwards, that if the notes did not produce

the 2000l. they would see him paid the

deficiency; and he also gave the plaintiff a

draft on his banker, dated one day for

ward; but on the same day he gave it, he

drew his money out of the banker's hands.

Huey and Wilcox having become bank

* 5 Barm. & Cres. 269.

* 5 Madd. 221.
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rupt, the plaintiff brought his bill against

Edwards, the surety for the residue of the

principal and interest due on the bond;

insisting that, as Huey had prevailed on

him by fraud to deliver up the bond, Ed

wards was not discharged. But the Lord

Chancellor held, that as Edwards was not

a party to the fraud, he was discharged by

the new agreement.

The rule that any agreement between the

principal parties which is inconsistent with

the terms of the original agreement, will

discharge the surety, prevails in favour of

replevin sureties. Thus, the condition ofa

replevin bond being for the appearance of

the tenant at the next county court, and

that he shall prosecute his suit with effect

and without delay; an agreement after

wards between the tenant and avowant to

refer the suit to an arbitrator discharges

the sureties. *

The surety is discharged by the creditor's

agreeing to give time to the principal debt

or. The cases cited by Mr. Theobald here

were, Wisbet v. Smith "; Samuel v. Ho

worth "; Governor and Company of Bank

of Ireland v. Bursford"; Crickett v. Ma

ghin 9; Boultbee v. Stubbs P; and some

others.

The Governor and Company of the Bank

of Ireland v. Bursford was an appeal from

the Court of Exchequer in Ireland to the

House of Lords. It appeared that the re

spondents had executed a bond and war

rant of attorney to secure to the appellants

the sum of 10,000l., which they had ad

vanced to one Blair. Blair, therefore, was

the principal debtor, and the respondents

were his sureties. Blair had obtained

several extensions of credit after the loan

had become due, and at length he became

bankrupt, still owing the money. The ap

pellants then entered up judgment against

the respondents on the bond and warrant;

and being about to levy the debt, the re

spondents, filed a bill in the court below,

and obtained a decree of a perpetual in

junction to restrain the appellants; which

decree the House of Lords affirmed, on the

ground that credit had been extended to

Blair without the consent of the respond

entS.

3 Atk. 91.

* Archer v. Hale, 4 Bing. 464., overruling

Moore v. Bowmaker, 6 Taunt. 579. Bowmaker

v. Moore, 3 Price, 213.

! 2 Bro. Ca. 579.

3 Meriv. 272.

* 6 Dow. 253.

• 2 Swanst. 185.

P 18 Wes. 20.



Review. —Constitutional Legislature.

But merely taking fresh security of the

debtor, without any agreement to give him

time, will not discharge the surety."

The surety also is not discharged by the

creditor's agreeing to give time to the prin

cipal, if he authorised or ratified the agree

ment."

And if the creditor merely refrains from

the active diligence which he might use

against his debtor, his passiveness will not

discharge the surety; because the creditor

is under no obligation to use active dili

gence against his debtor. Thus, in Eyre

v. Everettº, the plaintiff, a surety, filed a

bill for relief, on the ground that disputes

had arisen five years before between him

and the creditors; and that, although he

then denied his liability, they had never

theless suffered that period to elapse with

out taking means to obtain payment from

the principal debtor, who had since fled.

But the Court adjudged that these facts

proved only passiveness on the side of the

creditor, and refused the relief prayed for.

So, too, at law, in an action against a

'surety, on a bond conditioned for the

honesty of one whom the plaintiffs had ap

pointed their collector; it appeared the

collector had been in arrear to the plaintiffs

for several years, and that his accounts had

never been properly examined; and also,

that no complaint had been made to the

defendant, the surety. With reference to

these facts, Lord Ellenborough remarked,

that the laches of the obligees in not calling

on the principal so soon as they might have

done had the accounts been properly ex

amined, was no estoppel at law in favour of

the surety; and the Court further ruled,

that the surety was not entitled to notice

of the default of the debtor." But as the

rule established in these cases is founded

on the supposition of the creditor being

under no obligation to sue the debtor, or

to use diligence against him, it does not

apply to cases in which the creditor is un

der such an obligation; and in those cases

his passiveness towards the debtor would

discharge the surety.

The remaining topics treated of in this

lecture we postpone to our next number.

* Twopenny v. Young, 3 Barn. & Cres. 208.

* Tyson v. Cor, 1 Turner, C.C. 395.

, * 2 Russell, 381.

* Naus v. Rowles, 14 East, 510. See also

Goring v. Edwards, 6 Bing. 94. London As

surance Company v. Buckle, 4.J. B. Moore, 155.
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REVIEW.

Dignities, Feudal and Parliamentary, and

the Constitutional Legislature of the United

Kingdom. The Natureand Functionsofthe

Aula Regis, the Magna Concilia, and the

Communia Concilia of England, and the

History of the Parliaments of France,

England, Scotland, and Ireland, inves

tigated and considered with a View to

ascertain the Origin, Progress, and final

Establishment of Legislative Parliaments,

and of the Dignity ofa Peer, or Lord of

Parliament. By Sir William Betham,

Ulster King of Arms, and Keeper of the

Records in the Tower of His Majesty's

Castle of Dublin, M.R.I.A.F.S.A.F.L.S.

&c. Vol. I. London, 1830. Thomas

and William Boone, New Bond Street.

It appears that this work was suggested to

the learned author by Lord Chancellor

Lyndhurst, and we think it has been ably

executed. So much of it as relates to the

constitutional legislature of the United

Kingdom, and the history of Parliament,

must be read with peculiar interest in the

present state of public affairs by every one

who is desirous for the welfare of his

country.

The volume now before us, which is to be

succeeded by a second at the end-of this

year, comprises, in the first chapter, many

general observations which will be found

particularly valuable. From these the au

thor passes to the ancient councils, parli

aments, peers and nobles, of France, from

whence he considers the feudal institutions,

both of the Saxons and Normans, were

borrowed.

Sir William Betham next investigates

the nature of the feudal courts in England

in the Saxon times, and from the Con

queror down to the reign of Henry III.

He then devotes four chapters to an his

torical view, with relation to the immediate

subject of his book, during the reigns of

Henry III., Edward I., Edward II., and

Edward III.

The modern peers of parliament are next

treated of, and this chapter is followed by

another on the constitution of the aula

regis. -

We are then introduced to the feudal

institutions and parliaments of Scotland;

and the remaining chapters are devoted to

Ireland, its councils and parliaments, from

the first statute in Henry III. down to the

death of Richard III.

Having thus described the general scope

and objects of the work, we shall proceed

to make such selections as appear to us

most likely to be acceptable to our readers.

I i 3
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We shall principally direct our attention

to the origin of the legislative assemblies of

England, and the trial by jury. - First, of

the peers:

It seems to have been a common mis

take to confound the feudal earls and ba

rons with modern peers; a mistake which

arose from their being called by the same

names. Sir William Betham contends that,

although feudal dignities were introduced

by the Normans, the lords of parliament

were purely of English origin, and that

nobility was not necessarily connected with

sitting in parliament.

On these points our author observes:—

“Writers on the history and constitution of

England have fondly clungto the idea, that from,

and even before, the Norman conquest, there

existed something like a popular, constitutional,

and free government, and a representation of

theP. which they imagined to have exer

cised the functions of legislation during the period

of Saxon jurisdiction, continued, but in a mo

dified and altered shape, in the reigns of the first

eight kings of the Norman race. Even the

Lords' Committees were not free from the in

fluence of this national, this patriotic infirmity;

for they repeatedly admit they can discover no

evidence of a popular constitutional legislation,

yet speak of the constituent parts of the legislative

assemblies of those times.”

e º ©

* Early in the investigation, I found that many

individuals were denominated barons who never

could have obtained that title by sitting in par

liament, and earls palatine, who did not bear, as

titles, the names of the counties of which they

were earls; these titles could have no necessary

connection with sitting in parliament, and, there

fore, earls and barons were not, as such, peers or

lords of parliament. This led to a conclusion

that the ancient assemblies of barons were dif.

ferent in their constitution and objects to those

we now call parliaments, and opened an ex

tensive field for investigation.

“The Lords' Committees, in the following ex

tract, have suggested a reason why the history of

the parliaments of England has so long been a
matter of difficultyj obscurity:—

“‘One thing has been sufficiently shown by

these reports, namely, the danger of going far

back into antiquity, and establish rights to the

dignity of peer of the realm, not sanctioned by

continued usage of later years; and of applying

the principles established by modern ...}.

and decisions to what haspassedin earlier times.””

Sir William then proceeds to account for

the error which has been fallen into, and

makes the following remarks on ' Mr.

Cruise's work on Dignities:—

“The feudal system obtained almost all over

Europe, with certain local peculiarities; for it

accommodated itself to those customs and laws

* “Third Report of the Lords' Committee,

p. 236.”
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which existed in the countries where it was in

troduced, and its principle was to vest in the

chief of a district, whether called an earl, baron,

or lord, judicial authority, and cognizance of the

F. peculiar to the country. Thus, the Saxon

aws, pleas, and customs, found in England at

the Conquest, were, afterthatevent, administered

in the feudal courts of the Norman barons,

although very dissimilar to those of Normandy,

Earls (or counts) and barons, existed in countries

where legislative assemblies were unknown. In

most parts of Europe, individuals were invested

by the sovereigns with extensive territories, who,

in these seignories, possessed jurisdiction and

power, and they had their courts and judges,

where they administered justice and law, ren

dering homage, fealty, and military service, to

the sovereign. In the Gallic possessions of the

English kings there were earls and barons, who

owed them service, while the kings themselves

were vassals of, and did homage to, the sove

reigns of France, as their liege lord.

“Cruise commences his able and useful work

with the common errors, and thus the evidence

he produces annuls his conclusions. He says,-

“The dignities or titles of honour which erist

in England derive their origin from the feudal

institutions, and were introduced into this

country by the Normans.”

“Having thus laid down as a principle, that

the ancient barons were possessed of similar

functions as a modern peer of parliament, he

calls the assemblies of those barons parliaments,

and the laws enacted in those times by the king,

acts of parliament; and by thus embarrassing his

subject, becomes involved in difficulties from

which he attempts to extricate himself by pre

suming the enactment of imaginary laws, at some

period of English history, which he is totally

unable to fix upon, or even to guess at, from

any indications, or signs of the times, to be found

in record or history.

“That feudal or territorial seignories, called

counties palatines, or earldoms, and baronies,

were established in England by the Conqueror,

there can be no doubt; but the names only of

the eristing dignities are of Norman origin, their

nature and origin are altogether of English

growth.”
-> - º

“In page 10., Mr. Cruise calls the councils,

directed to be summoned under the 14th chapter

of Magna Charta,parliaments, and again, in § 34.,

he says, that ‘ the right of sitting in parliament,

was confined to those who held entire baronies,

and that before the reign of Henry III. every

tenant in capite was ipso facto a parliamentary

baron, and entitled to be summoned either by

the king's writ, or by the sheriff of his county;

yet about that time some new law was made, by

which it was established that no person, though

possessed of a barony, should come to parliament

withºut being eapressly summoned by the king's

writ.

“Mr. Cruise is compelled to presume a law, in

order to account for what his intelligent mind

was convinced was true, namely, that no one

could attend a parliament unless summoned, and

yet not even a reference to any such law is to be

found.”
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“After a patient and careful examination of

the Lords' Reports, the ancient statutes, and the

records of both England and Ireland, the con

clusion forced upon the understanding is—that

previous to the reign of Henry III., although the

sovereign occasionally called councils, and asked

their advice, which he followed or not, at his

pleasure, there existed no deliberative legislative

assembly in England; that the parliaments of the

reign of that king were temporary revolutionary

conventions, arising out of, and #: natural con

sequences of, civil wars and commotions; that

their enactments were abrogated by the king,

after the battle of Evesham, and things returned

to the status quo ante bellum. É. feeling

he required the assistance of his people, and that

his power would be thereby strengthened, first

promulgated the principle, which he called the

lear justissima, viz., where all were interested, all

should be consulted, summoned the first legislative

assembly ever convened by legal authority in

England. When his turn was served, he seemed

to have forgotten the principle; or, perhaps, he

only considered the emergency as one requiring

and calling for extraordinary measures, and that

the assembly he then called was not to be con

sidered as one of periodical convoking, but only

to be adopted on pressing national calamities or

dangers: it appears certain, he acted as if he

considered the summoning that assembly did not

abrogate or diminish his own power and royal

rerogative, or as establishing any thing like a

free constitutional assembly, for legislative pur

poses, to be summoned at regular periods; for

we find him afterwards altering statutes, and

enacting new laws, of his own mere motion.”

In the fifteenth year of Edward II.,

according to our author, it was, for the

Jirst time, enacted, that the legislative au

thority should be in the king, with the ad

vice and assent of the lords spiritual and

temporal, and commons, in parliament as

sembled.

“This enactment,” says Sir William Betham,

“ was a compromise for mutual safety be

tween the king and the barons; the represent

atives of the landholders, the citizens and

burgesses, were called into action, after the

revolutionary example set by Montfort, Earl of

Leicester, in the reign of Henry III.; this may

be considered the first successful and effectual

attempt to settle a free constitutional govern

ment. The assembly was afterwards modified

from time to time, until the reign of Henry IV.,

about which time it obtained the division into

two distinct houses, as it has since eontinued.

“Thus the parliament was the creature of po

litical convulsion, and the result ofa continuous

struggle of near two centuries, between the

kings and their barons. As it did not arise in

any respect from feudal institutions, it is not

possible that the titles or dignities consequent on

feudality can have any reference to that legis

lative assembly, and feudal or territorial honours,

whether earldoms or baronies, must have been

totally distinct from, and altogether unconnected

with, sitting in parliament.” -
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The history of the trial by jury is inter

woven with this account of the origin of

the house of peers. The feudal barons

were liable to attend, and were fined for

not attending, the king's parliaments. But

here, as our author observes, we have two

distinct and different things called by the

same name. The aula regis, or king's high

court of justice, was also called a parlia

ment during the reign of Henry III.; and

the feudal barons were liable to attend that

court of justice, of which they were quasi

jurors, suitors, or sectatores, and decided

matters of fact by their votes.

“‘The earliest mention we find of any thing

like a jury, was in the reign of William the

Conqueror, in a cause upon a question of land,

where Gundolph, bishop of Rochester, was a

party. The king had referred it to the county,

that is, to the sectatores, to determine in their

county court, as the course then was, according

to the Saxon establishment; and the sectatores

gave their opinion of the matter. But Odo,

bishop of Bayeux, who presided at the hearing

of the cause, not satisfied with their deter

mination, directed, that if they were still confi

dent that they spoke the truth, and persisted in

the same opinion, they should choose twelve from

among themselves, who should confirm it upon

their oaths. It seems as if the bishop had here

taken a step which was not in the usual way

of proceeding, but that he ventured upon it in

conformity with the practice of his own country;

the general law ofÉ. that a judicial en

quiry concerning a fact should be collected per

omnes comitatüs probos homines. Thus it appears,

that in a cause where this same Odo was one

. and archbishop Lanfranc the other, the

ing directed totum comitatum considere, that all

men of the county, as well French as English

(particularly the latter), that were learned in the

law and custom of the realm, should be con

vened; upon which they all met at Pinendena,

and then it was determined ab omnibus illis

probis, and agreed and adjudged a toto comitatu.

In the reign of William Rufus, in a cause be

tween the monastery of Croyland and Evan

Talbois, in the county court, there is no mention

of a jury; and so late as the reign of Stephen, in

a cause between the monks of Christ Church,

Canterbury, and Radulph Picot, it appears from

the acts of the court” that it was determined

per judicium totius comitatus.t

“‘This trial by an indefinite number of sco

tatores or suitors of court, continued for many

years after the conquest; these are the persons

meant by the terms pares curiae, and judicium

parium, so often found in writings of this period.

Successive attempts gradually introduced jurors,

to the exclusion of the sectatores; and a variety

of practice no doubt prevailed till the Norman

law was thoroughly established. It was not till

the reign of Henry II. that the trial by jury bc

came general; and, by that time, the king's

* “Bib. Cott. Faust, A. 3. 1 .. 31.”

+ “Hickes Thes. Diss. Ep. 36.”

I i 4



4.08

itinerant courts, in which there were no pares

curiae, had attracted so many of the country

causes, that the sectatores were rarely called into

action.’

“The barons were the sectatores and pares

curiae of the aula regis, or king’s high court of

justice, and certain of them were summoned to

attend at the periodical meetings of that body,

at the usual terms; any baron might attend ;

but those who had been summoned were liable to

fine and amerciament if they were absent; thus

barons often appear to have taken part in the

acts of the king's baronial court, whose names

do not appear on the list of those summoned,

and some of those whose names appear on the

list summoned are not affixed to certain letters

written by the barons present. A certain number

was necessary to constitute the plenum parlia

mentum, or full court, without which no business

could be done. In France, four was the mi

nimum. -

“After the establishment of a legislative par

liament, this high court was united to it, and, for

some time, continued its operations under the

name of the high court of parliament, and pleas

and suits oforiginal jurisdiction were entertained,

heard, and decided with all the regularity of the

legal terms of modern times; and it would ap

ear that one of the last modifications was

imiting the judicial character of the parliament

to appellant jurisdiction; the greater number,

but not all, the rich and powerful magnates and

proceres of the nation, were the prelates, earls,

and barons, who were sectatores in the king's

former high court, and as such, if summoned,

still bound to attend the parliament, to which

the judicial character and power of the king's

court had thus been united; and, in their newly

settled constitution, Edward I. and II. naturally

summoned the most influential of them among

the peers, and thus the feudal baron, and the

peer in a few generations were considered the

same, because they were called by the same

name.”

In the year 1242, according to Matthew

Paris, there is the first mention in any pub

lic document of a “parliament.” The

assembly referred to was composed of

bishops, earls, barons, abbots, and Triors;

but it was not a legislative assembly.

It was in 1253 (38 Hen. 3.) that knights

of the shire were first summoned to the

king's council at Westminster.

“A writ issued 38 Henry III., the king being

in Gascony, and the queen and the earl of

Cornwall regents, entitled in the margin of the

roll, ‘de magnatibus vocatis ad concilium,' is di

rected to the archbishop of Canterbury, and

begins, “Cum quedam ardua et urgentia negotia

statum nostrum et regni nostri tangentia, ha

beamus vobis communicanda, que sine consilio

vestro, ct aliorum magnatum nostrorum, molumus

erpediri vobis mandamus, &c. In this writ, the

king exercised the royal right to summons his

barons to his assistance in council. Several

similar writs were issued by Henry about this
time. A remarkable writ issued 11th of Fe

bruary in this same year, states, that the earls,
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barons, and other magnates, had engaged to re

pair to London in three weeks after Easter,

with horses and arms, ready to proceed to Gas

cony. This writ was directed to the sheriff ofBed

ford and Bucks, and is tested by the regents; and

the sheriffis directed to cause two lawful and dis

creetknights foreach county tobechosenby them,

vice omnium et singulorum eorundem, to come

before the king's council at Westminster, “ad

providendum unacum militibus aliorum comi

tatuum, quos ad eundem diem vocari fecimus,

quale auxilium nobis in tanta necessitate im

pendere voluerint. Tu ipse militibus et aliis de

comitatu predicto necessitatem nostram et tam

urgens negotium nostrum diligenter exponas, et

ad competens auxilium nobis ad praesens impen

dentium efficaciter inducas : ita quod prefati

quatuor milites prefato consilio nostro, ad pre

dictum terminuin paschae, respondere possint

super predicto auxilio pro singulis comitatuum

predictorum.’

“This writ is the more remarkable, as it ap

pears to have been the first attempt at repre

sentation, and giving consent to the imposition

of an aid by elected deputies for the shires. The

object of the writ was double, first, to obtain a

commutation for services and a voluntary aid.

But it “tends strongly to show that there then

existed no law by which a representation’ was

specially provided, for the constituting an as

sembly for granting an aid. Their lordships con

clude, the constitution of the government was to

this period the same as it was in the reign of

John, and that this substitution of two elected

knights for each county was a novel proceeding.

The administration of justice between indivi

duals continued the same as hitherto. “But

the weakness of Henry, his necessities, the dis

tress of the country, and the power and ambition

of individuals, began at this period to involve

the king in great difficulties, to urge him to

arbitrary conduct, and to lead to that opposition

which produced a civil war, annihilated the

royal power, and led to the gradual establishment

of the system of legislation which eventually pre

vailed in England.’”

Citizens and burgesses were not sum

moned to parliament till 1264.

“The forty-ninth of Henry was, however, the

'commencement of an important aera in England;

for in that year was summoned the first assembly

considered a parliament, of which the writs re

main on record, and in which writs were, for the

first time, directed to the counties, cities, and

boroughs, to send representatives, in the form in

which parliaments were afterwards summoned.

It was, although but a revolutionary proceeding,

and an assembly of the Earl of Leicester's ad

herents, the king and his eldest son Edward

being then in their power, very important in its

consequences, as it became the model of the

future parliaments of England; and peers now

sit in the House of Lords in consequence of

writs summoning their ancestors to this assembly,

although but a revolutionary convention, and

provisional assembly, unknown to the laws and

constitution of the time.”

* * *

* “First Report, see page 97.
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It is observable that at the parliament

at York, in the sixth year of Edward III., the

bishops and clergy acted by themselves;

the peers by themselves; and the knights

and commons by themselves. But fre

quently, the knights acted separately from

the citizens and burgesses, who were little

regarded, unless when an aid was required.

“‘The parliament, therefore, had not yet com

pletely assumed its present form; the Lords and

Commons were not yet considered as two houses

perfectly distinct, and acting separately, and on

erfect equality in their different functions; the

nights of the shires appear to have been treated

as a higher order than the representatives of

cities and boroughs, and on this, as on other

occasions, the parliament continued after the

knights, citizens, and burgesses had been dis

missed.” -

In the thirteenth year of Edward III. the

king, for the first time, signified to the Commons

the cause of the meeting of parliament, which

shows a further increase of consequence, and it

was agreed to assist the king with a considerable

grant of money. The grauntz gave an answer

in writing, in which they gave the king the tenth

sheaf of corn of every kind of their demesne

lands except from the lands of their bondsmen,

the tenth fleece, and the tenth lamb of the next

year; but they stipulated that the old tax

(maltolt) on wool, and other demands, should

not be levied in future.

“The commons gave their answer in writing,

that they must consult their constituents, and

requested another parliament to be summoned;

but, in the mean time, they would do their

utmost to obtain the king a proper aid.”

In the fiftieth year of Edward III, the

knights of the shire, on the petition of the

commons, were directed to be “elected by

common assent of the county.”

On the deposition of Richard II. the

functions of the commons were still further

extended.

“To this period their assent only had been

necessary to a grant of an aid; on this occasion

the king willed and gave them power to advise

on all things for the common profit of the realm.

Thus, by each new revolution, the commons

acquired new powers, and eventually became a

separate and distinct estate and chamber of par

liament.

“‘In the speech of the chief justice to the

Commons, by the king's command, in the 2d

Henry IV., they were directed to elect a common

speaker, and to present him to the king, “ come

be manere est,” on the next day, which was done,

and the whole of the proceedings of this par

liament bear a nearer resemblance than those

in former parliaments to the proceedings at the

present time.’t

“In the 7th and 8th of Henry IV. the descent

of the crown was settled by statute on the king

and his heirs male. The knights, citizens, and

* “First Report, 307.”

+ “First Report, 354.”
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burgesses, assembled in parliament, were in this

statute considered as the proxies and attorneys

or representatives of the whole kingdom, and had

power to act for the whole. “This seems to have

been intended as a legislative declaration of what

was then considered as the true constitution of

the legislation of the kingdom, established by

the custom and usage of the kingdom, to give

authority to the solemn act for the settlement

of the crown.”

“‘In the same parliament, provision was made

touching the election of knights of the shires,

that at the next county, after the delivery of

the writ to the sheriff, proclamation should be

made, in full county, of the day and place of

the parliament, and that all those who should be

present, as well suitors summoned for any cause

as others,’ ‘should go to the election;’ that is

to say, the freeholders, who were and are the

only suitors in the county court.”

We have thus laid before our brethren

those portions of the work which we con

sider generally interesting to professional

men, and are not without expectation that

they will be also in no small degree accept-.

able to the general reader.

ADMISSION OF ATTORNEYS AND

SOI,ICITORS

IN THE COURT OF EXCHEQUER.

According to the late regulations of the

Court of Exchequer, practitioners are

obliged to be admitted on both the law

and equity side of the court, and double

fees are consequently required. Individu

ally, the amount of these fees may not be

of much consequence, but to the profession

at large the sum is of great magnitude. On

the plea side, the fees demanded amount to

one pound three shillings and sixpence,

exclusive of the Baron's Fiat, and on the

equity side to one pound six shillings. It

has been questioned whether any more can

be demanded than one shilling for the oath.

We have been favoured with the papers in

a case decided many years ago in the Com

mon Pleas, but which was never reported,

wherein the same question seems to have

arisen, and the Court decided against the

officers' right to the fees claimed.

The facts were as follow:—

Mr. Brundrett, of the Inner Temple, one of

the attorneys of the Court of King's Bench, hav

ing procured a fiat to be admitted in the Com

mon Pleas, delivered the fiat, with a memorial

of his intended admission, to be signed by a

judge and one of the prothonotaries of the

court, and also the memorial of his admission as

an attorney of the Court of King's Bench to a

clerk of one of the secondaries. The usual oaths

were then taken on his being admitted an attor

ney. Afterwards, intending to be admitted a

solicitor of the Court of Chancery, and the me

• “First Report, 354.”
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morial of admission in the Court of King's Bench

being required to be produced, Mr. Brundrett

went to the Secondaries' Office, and required the

memorial to be delivered. This was refused, un

less he paid a fee of three shillings. Having com

plied with this demand, Mr. Brundrett afterwards

applied for the memorial of his admission as an

attorney of the Common Pleas, signed by one

of the judges and a prothonotary of the court;

but the secondary refused to deliver it, unless he

received the further sum of eight shillings and

sixpence, which he demanded for further fees.

These were refused to be paid, and the question

before the court was, whether the demand could

be legally sustained.

In support of the motion, the 2 Geo. 2. c. 23.

was referred to, by the second section of which

it is enacted, That the judges of the said courts

respectively, or any one or more of them, shall,

and they are hereby authorised and required,

before they shall admit such person to take the

said oath, to examine and enquire, by such ways

and means as they shall think proper, touching

his fitness and capacity to act as an attorney;

and if such judge or judges respectively shall be

thereby satisfied that such person is duly quali

fied to be admitted to act as an attorney, then,

and not otherwise, the said judge or judges of

the said court respectively shall and they are

thereby authorised to administer to such person

the oath thereinafter directed to be taken by at

torneys; and, after such oath taken, to cause him

to be admitted an attorney of such court respec

tively, and his name to be enrolled as an attorney

of such court respectively, without any fee or re

ward, other than one shilling for administering

such oath; which admission shall be written on

archment, in the English tongue, in a common

egible hand, and signed by such judge or judges

respectively, whereon the lawful stamp shall be

first impressed, and shall be delivered to such per

son so admitted.

The facts, as here stated, having been proved

by affidavit, the Court ordered, that the second

aries should deliver to Mr. Brundrett his admis

sion as an attorney of the court, and pay the

costs of the application, to be taxed by one of

the prothonotaries.

~

COSTS BEFORE ACTION.

To the Editor of the Legal Observer.

Sin,

In this reforming age, when every thing but

what is practicable is proposed to be done to re

medy that which is, or is ſancied to be, wrong,

perhaps I may not exactly please those who

expect miracles, instead of wholesome correc.

tions, effected in a business-like manner, by the

course I have already adopted, and intend to

adopt, of pointing out the particular cases where

alterations made without the aid of magic would

be useful, and by which the ground of complaint

which at present exists would be entirely re

moved. But so long, sir, as I am, favoured

with the sanction and encouragement of your

self and many others, who view things with tem

per, and feel desirous that the pruning-knife
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should be applied, and alterations made, only

where needed, I shall be very little solicitous

about the cavils of the class of individuals before

alluded to.

But, not to intrude too much upon you,
I shall proceed at once to that which I in

tend to É. the subject of this paper. Every

one knows that the costs of the profession are

condemned as exorbitant, except by the prac

titioners, who are the best judges;– what if I

show that the complainants are often themselves

most wilfully the cause of that very amount of

costs against which they so loudly exclaim?

To take an instance of common occurrence.

My client directs me to apply to his debtor. I

write, but receive no reply. When my client

calls to ascertain the result, wishing to leau to

the side of mercy, he instructs me to make an

other written application; and, if that also fail,

a personal call. Well; at last I obtain the

money without suit;—and the debtor is of

course exceedingly thankful that large expense

has not been incurred, and pays me with readi

ness the trifling sum I ask for my trouble. No.

Quite the reverse! He says,“There is the amount

of the debt I owe Mr. So-and-so, and you must

look to him for your costs.” Should I remon

strate, I am thus silenced: “You know, sir, you

cannot demand anything, for you have not issued

a writ.” The man thinks he has outwitted the

lawyer, and tells the circumstance to his inti

mates with as much glee and satisfaction as if he

had done a praiseworthy action.

Now, it is not very often, in cases of this de

scription, that an attorney likes to charge his

client for what he has done: at all events, not

adequately. The consequence is, that, having

frequently been tricked, he gives but short notice

of his instructions to sue, and, immediately upon

its expiration, commences proceedings. These,

if allowed to go on for a stage or two, occasion

comparatively large costs, but the debtor is le

gally obliged to pay them, if he have the means.

Thus, antº: in the law, and an eager

desire to turn that imperfection to an improper

account, have caused many a man to pay a much

greater sum for costs than the attorney would
otherwise have felt inclined to demand.

Lord Tenterden has, in the case of Monson v.

Summers, K. B. M. T. 1830, (as reported in the

fifth Number of the Legal Observer, p. 77.) en

deavoured to remedy the evil to a certain ex

| tent: but half measures will not do. He merely

says, that “if, in answer to an application by a

creditor's attorney for payment, the debtor ap

plies for time, and receives the indulgence he

desires, he ought to pay the attorney’s charge

for the application, and for the attendance, which

have been rendered necessary by his own re

quest.” But in most cases the debtor makes

no request: still, he ought in justice to pay the

costs. At present, he cannot be compelled to

do so. I hope, then, these things will meet with

consideration from those whom they concern,

and who have the power to remedy the defect;

and remain, sir,

Your most obedient servant,

F. W. G.
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DETAINER OF INSOLVENT DEBTORS.

To the Editor of the Legal Observer.

Sia,

I beg to call the attention of the profession

to a point commected with the Insolvent Debtors’

Act, which, probably, may not be well known;

and it is so preposterous, that no one would

anticipate such a rule, had they not felt its con

sequences.

An insolvent debtor is in custody at the suit

of a creditor; and, as is most frequently the

case, the arrest has been made by a friend, by

way of assisting an application for a discharge.

Another creditor opposes the discharge, and the

court remand the imsolvent for gross fraud

for six months. The insolvent appearing the

following week at large, the creditor who op

posed naturally enquires, how this can be? the

answer is, “The marshal of the King’s Bench

will not recognise the power of the insolvent

court; the man has been discharged in common

course by his detaining creditor, and is no longer

in custody.” And it appears that at the end of

the six months for which he was remanded by the

Insolvent Debtors’ Court, he will be discharged

from all his debts in the schedule in the same

manner as if he had remained in custody. The

opposing creditor is then told that he must

proceed to arrest, or (as in the case I am allud

ing to) to judgment and execution; and then

he may take him on a ca. sa, which will place

him in custody to the termination of the sir

months only, when he will be discharged as a

matter of course, under the order made by the

Insolvent Debtors' Court.

This, of course, makes it necessary that the

opposing creditor should, upon a remand of the

prisoner, immediately lodge a detainer. . But

the doctrine is so monstrous and absurd, that I

cannot help calling the attention of the pro

fession to it: and probably the legislature may

think fit to make some alteration in the law;

or the power of the court seems only given to

be laughed at and abused.

I am, Sir,

Your obedient Servant,

Gray's Inn,

April 26. 1831.

BAIL COURT.–KING'S BENCH.

It may not, perhaps, be unimportant to the pro

fession to know, that the bail court of the Court

of King's Bench sits now, and will continue to sit,

at ten o’clock in the morning, instead of half

past nine. This intention of the court was de

clared by Mr. Justice James Parke in the last

term. The continuation of the sitting of the

court at half past nine, instead often o’clock, the

hour at which the other court sits, would, in

deed, be absurd, since the reason for the differ

ence of the hours has ceased. It was, previous

to the 11 Geo. 4. and 1 Will. 4. c. 70. § 1., ad

vantageous that the bail court should sit at half

past nine o'clock, in order to allow the single
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#judge presiding in that court to meet the other

judges at ten o'clock, so that there might be a

full court at that hour. But since the increase

in the number of judges under the provisions of

the above act, no benefit can arise from the con

tinuance of that practice. The hours and place

of holding the bail court have been frequently

changed at different times. Previous to Warren

Hastings's trial, bail were justified in the King's

Bench, in the same manner as they were in the

Common Pleas and Exchequer before the pass

ing of Sir James Scarlett's act. At that trial, by

a rule of court" it was directed that the Court

of King's Bench should sit in Serjeants' Inn Hall,

during term, from half past eight o'clock till ten,

for the purpose of taking justification of bail, and

hearing motions of course, and discharging in

solvent debtors: and that it should adjourn on

Mondays, Fridays, and Saturdays, from Ser

jeants' Inn Hall to Westminster Hall, to transact

: the usual business, except the justifying of bail

and discharging insolvent debtors, which business

was directed to be transacted entirely at Ser

jeants' Inn Hall; and it was ordered that the

bail should attend before half past nine, and that,

if they did not, they should not be permitted to

justify. This rule was repealed by a subsequent

one, ordering that the sittings of the court in

Serjeants' Inn should be discontinued, and that

the business there transacted should be done in

the Court of King’s Bench at Westminster,

where one of the judges would sit, during term

time, every morning at half past nine o’clock,

for the purpose of taking the justification of bail,

and discharging insolvent debtors; and it was

directed that no bail should be permitted to jus

tify after ten o'clock. Accordingly, when the

bail court was established, Mr. Justice Bayley,

sitting in that court, directed it to be understood

in future, that bail intended forjustification must

be in Westminster Hall by half past nine o'clock

in the morning; and that, if the bail were not

ready, and the papers delivered to counsel, by

ten o’clock, no bail would be taken after that

hour. When there are but few bail, it is neces

sary that they should be very punctual in the

time of their attendance; for if they are not

ready when the judge takes his seat, he will not

wait for them till ten o’clock; but when the

bail are numerous, the exact time of their attend

ance is not so material. The arrangement with

respect to the judge not waiting for the bail, if

not ready at the time of his sitting, was not uni

versal. Mr. Justice Bayley and Mr. Justice

Littledale were always accustomed to sit till ten

o'clock, whether any bail presented themselves

* East. T. 28 Geo. 3.

t Tidd, Prac. vol. i. page 262, 9th ed.
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or not. Mr. Justice James Parke, on the con

trary, used to rise after sitting a few minutes, if

no bail presented themselves. Now, the course

is for the bail to be taken as long as the papers

are handed in, until the common paper is called,

or motions have begun. In either of those cases

no more bail will be taken. On the last day of

term the same rule exists as before, of taking

bail at the rising of the court."

The course of business in this court is now as

follows:–At the sitting of the court, all oaths

and declarations are taken and received, first by

official persons, next by barristers, and last by

attorneys. Bail in person, and by affidavit, are

then taken. The Judge then goes through the

bar for motions which are not contested, and

then for motions which are contested. The per

emptory paper is then called, and disposed of.

The cases in this peremptory paper, of course,

only relate to matters of practice. The common

paper is taken here, instead of the large court,

on Tuesdays and Fridays, and immediately after

the bail business is concluded. After the peremp

tory paper has been disposed of, the Judge goes

through the bar as long as any gentlemen have

motions to make. As soon as there appear to be

no more motions to make, his Lordship rises.

He does not, however, sit longer at any time

than will permit him to reach chambers by three

o'clock.

It is frequently the custom in this court for

rules nisi to be granted by the judge in matters

of a much more important description than those

of practice, and then cause is shown before the

other judges. In cases, too, of practice, where

there appears to be a difference in the decisions,

the barrister making the motion is either refer

red to the other judges, or the judge presiding

in the court consults them, and afterwards in

forms the bar what is their opinion.

COMMISSIONERS OF BANK

RUPTCY.

MR. PARK, the son of Mr. Justice Allan

Park, has been appointed a Commissioner

of Bankrupts, in the place of Mr. Mac

arthur.

Another vacant Commissionership has

occurred by the death of John Calthorpe

Gough, Esq. of the Twelfth List.

SUPERIOR COURTS.

LoRD CHANCELLoR's courtT.

ForteiGN STATE. – Fraud.- USURY.

This was an appeal from a decision of the Vice

Chancellor, who had allowed a demurrer which

* Tidd, Prac. vol. 1. p. 262. 9th cd.
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the defendant had filed to the plaintiff’s bill.

The bill charged the defendants (Barclay and

Co.) with having committed certain frauds of a

serious nature. It stated that they had repre

sented themselves to be the agents authorised

by the Guatemala Government to contract a

loan; the Guatemala Government being for

merly a colony of Spain, but which had revolted

from her dominion, and the independence of

which was not recognised by England; and that

the defendants Powles and Co. had represented

themselves as parties to the loan, for the con

tracting of which the defendants (Barclay and

Co.) were said to be agents. The bill further

stated, that on the faith of these representations

the plaintiff had contracted for scrip, and given

a certain price for it which he would not other

wise have given; and further charged, that the

alleged representations on the part of the de

fendants were untrue, and that the defendants

(Barclay and Co.) and Powles and Co. were

in league together. To this bill the defendants

demurred, and the Vice-Chancellor allowed the

demurrer.

The Lord Chancellor was of opinion that this

decision was correct. In the argument, three ob

jections were made to the contract in support of

the defendant’s case:–1. That, the transaction

was usurious. 2. That there was a general

want of equity. 3. That, from the peculiar cha

racter of the Guatemala Government, there was

nothing to entitle the plaintiff to the relief he

sought. As to the first, he thought that the

transaction was not usurious. It was true that

the words “six per cent. loan” were inscribed at

the head of the scrip receipts. These words

might indicate a loan at six per cent., but they

were not sufficient to justify the court in apply

ing to the whole transaction the nullities which

had been enacted by the statutes against usury.

He disagreed with the ground taken by the Vice

Chancellor, that it was not usurious because it

did not appear from the contract that the in

terest was to be payable in this country. If the

contract was made in this country, and was for

the payment of a higher rate of interest than

this country allowed, that would be clearly

usurious; but this was not sufficiently clearly

stated in the bill. As to the second point, he

thought that there was sufficient equity, and

referred to Cobô v. Woollaston, 2P. Wms. 134.

Kemp v. Price, 7 Wes. 237. Green v. Barret,

1 Sim. 45. It was upon the third point that

he founded his judgment; and he relied upon the

case of Jones v. Garcia del Rio, 1 Turn. & Russ.

297., which was sufficient to support the Vice

Chancellor's opinion. Had this case not been

decided, he might have decided differently; but

as it was, he considered himself bound by them;

and he would also refer to the cases of Detritz

v. Hendricks, 2 Bing. 314.; and Kinder v. Everett,

3 Bing. 250.

Thompson v. Barclay andothers, L. C. April 15.
1851. -

DE CONTUMACE CAPIENDO– PRIVILEGE.

Mr. Bacon applied to the Lord Chancellor for

an order that the cursitor might issue the writ

de contumace capiendo against the Marquess of
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Westmeath, or that a day might be appointed to

enquire into the objections made by that officer.

The petition stated that Lord Westmeath had

been ordered by the Court of Delegates to pay

the sum of 200l. for costs, and that, upon his

failing to obey that order, they signified .. Same

to the Lord Chancellor, and Lady Westmeath

thereupon applied for the writ de contumace ca

piendo, under the statute 53 Geo. 3. c. 127. Lord

Iyndhurst directed this writ to be suspended

until it might be discussed whether Lord West

meath, being an Irish peer, was liable to be pro

ceeded against by this writ. The matter had

subsequently come on before the present Chan

cellor, and been argued before him by counsel,and

he eventually ordered the writ to be issued. The

cursitor now objected to issue the writ, because

the significavit had abated by the death of the

late king, George the Fourth, in whose reign it

was made, and because the writ had in fact been

made out, although it had not been issued.

The Lord Chancellor said, he could not make

the order at once. The question was in all re

spects a very important one, and must be fully

gone into. The point upon which Lord Lynd

hurst had entertained a doubt was, whether

Lord Westmeath, being a peer of Ireland, and

being entitled to certain privileges, could allege

those privileges in bar of the proceedings to be

issued from this court in furtherance of the

ecclesiastical process. He had since heard that

question debated before him, and had been of

opinion that the writ ought to issue. But with

respect to the objections now made, it would be

necessary to hear counsel on the part of Lord

Westmeath.

His Lordship afterwards directed that notice

of the petition should be given to the opposite

party, and that it should come on for hearing on

Saturday next.—The Marchioness of Westmeath

v. The Marquess of Westmeath. L. C. April 21.

1831.

VICE-CHANCELLOR's court.

INJUNCTION.—LoRD MAYor's court.

An injunction was applied for er parte to

restrain the defendant proceeding in a case now

pending in the Lord Mayor's Court. The facts

were as follows:– The plaintiff was trustee un

der the marriage settlement of the defendant;

and some years ago the defendant and his wife

obtained from the plaintiff the whole of the

trust money, amounting to 6000l. They had

since gone to America, and had invested the

money in the funds in the name of the defendant

instead of the plaintiff; and soon afterwards

defendant sold out a part of the fund, to the

amount ofabout 600l., and returned to England.

This remittance came to the hands of Messrs.

White and Pickersgill, American merchants in

London; and the plaintiff, having obtained in

formation of the fact, attached it in the Lord

Mayor's Court. The money was given to the

plaintiff, upon his giving sureties to return it

within a year and a day, agreeably to the prac

tice of that court. The plaintiff had given a

declaration, and the defendant had pleaded the

statute of limitation. The present bill was filed

to obtain a discovery, and to restrain the de

w

fendant from any further proceedings in the Lord

Mayor's Court.

The Vice-Chancellor granted the injunction.

— Hopkins v. Newton. April 21. 1851.

court of KING's BENCH.

VENU. E.– COSTs.

Jenkinson v. Turner.

White moved for a rule to show cause why,

on the taxation of costs, the plaintiff should not

be allowed the same costs as if the cause had

been tried in the county of Middlesex. The

cause was tried in the county of Surrey, and a

verdict found for the plaintiff. All the witnesses

were resident in Middlesex, and were taken

thence to Kingston. The action was transitory,

and therefore the plaintiff had a right to lay the

venue where he pleased. If he did choose to

lay the venue in a county different from that in

which all the witnesses resided, he surely ought

not to be allowed to make the defendant pay

for that exercise of his caprice. If he were per

mitted to do it in this case, he might as well

change the venue into the county of Northum

berland, and thus put the defendant to all the

extraordinary expenses thence arising.

Taunton J. But here it is not removed to

any such remote county, but merely into the ad

joining one. Kingston, too, is only twelve miles

from London. There is no allegation of the

change of venue being made for the sake of op

pression. If that had been so, you should have

applied before the trial to change the venue on

any ground you thought it right to urge.

#. refused.

w

PAROL EVIDENCE.

The King v. Hinckley.

This was a case stated, from the sessions, for

the opinion of this Court, whether parol evidence

of the contents of a bond for the maintenance

of certain persons could be received.

Hildyard and Humphreys appeared for the

ºne: Dwarris and Power for the ap

pellants.

The facts were these. Declarations by a rated

inhabitant of the respondent parish named Ar

mold, stating that the bond in question was in

his possession, were proved. It was also proved

that the rated inhabitant, Arnold, was dead.

Proof was then given that notice to produce

the bond had been served on the parish officers

of the respondent parish. The respondents

urged, that the notice was of no avail, because

the bond had not been traced to their posses

sion. Parol evidence of the contents of the

bond was then tendered. The sessions refused

to receive it, and on this refusal the question as

to the admissibility of that parol evidence came

before this court.

Lord Tenterden C. J. The only question

which the sessions have reserved for our consi

deration is, whether parol evidence of the con

tents of this bond ought to have been received

or not by the sessions. In my opinion it ought

not. Notice to produce it was served on the

parish officers. Now, the only reason or argu

ment for the admissibility of parol evidence of

413'
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its contents is, that the bond being properly in

the custody of the parish, and in the parish chest,

the non-production of it by the parish officers

would be sufficient to render parol evidence of

its contents admissible. Now, there is no evi

dence that the bond was in the parish chest.

On the contrary, the only person whose declar

ations give any proof of its existence is Arnold;

and he states that it was in his possession. It

was consequently not in the possession of the

parish; and therefore a notice to the parish

officers to produce the bond could not render

parol evidence of its contents admissible.

Littledale J. and Parke J. concurred.

Patteson J. It was impossible to infer that

the bond was in the custody of the parish, after

the direct declaration of Arnold that it was in

his possession. In order to renderparol evidence
of its contents admissible, proof should have

been given that it had come into the possession

of the parish, or that application to, and search

by, the legal representatives of Arnold had been

made, and that it could not be found.

Rule discharged.

InsurANCE-FRAUD.

Barber, Erecutrir of Barber, v. Morris.

In this case the defendant had, in 1813, pur

chased an annuity of 100l. from the Rev. Mr.

Hornby, for a sum of 700l.; the annuity to cease

on payment of the 700l., after three months'

notice. For his own security, he insured Mr.

Hornby's life at the Pelican Insurance Office.

In 1824, Hornby gave notice, that he meant to

pay the 700l. at the end of three months from

the date of the notice. The defendant then

caused the policy to be sold by auction, and it

was purchased by the testator, an attorney, who

paid 64l. for it. His widow, the plaintiff, brought

an action to recover back the money, on the

ground that the policy, when sold, was worth

nothing, or about to become worth nothing.

Lord Tenterden C.J., before whom the cause

was tried at the last sittings for London, left it

to the jury to say whether there was any mis

representation or concealment on the part of

the defendant at the time of the sale; and the

jury being of opinion that there was not, found

for the defendant.

F. Pollock applied for a rule nisi for a new

trial, on the ground that the defendant knew, at

the time of the sale, that the interest was about

to cease, and consequently that the liability of

the office to pay was about to cease also, and

that there was no evidence, that he had com

municated that circumstance to the purchaser.

This, he contended, was an improper conceal

ment. A witness from the Pelican Office had

indeed proved that they were not in the habit

of enquiring whether there was any interest or

not, but paid when the event happened. But

they were not bound in law to do so, and the

practice was illegal.

The Court was of opinion that the purchaser,

whether he made enquiries or not, meant to take

his chance of payment by the office; and as the

jury had negatived any fraud or concealment,

the defendant was not bound to refund the price.

Rule refused.

Superior Courts.

waspawus.

In the matter of the Bishop of Gloucester.

The Attorney General, on behalf of the Rev.

Messrs. Halifax and Benson, Registrars of the

diocese of Gloucester, applied to the court for

a mandamus to be directed to the bishop of

Gloucester, commanding him to assign his rea

sons for refusing to approve of Mr. Bonner,

an attorney at Gloucester, who had been ap

pointed by the applicants Deputy Registrar of

the Diocese. By the patent, the applicants had

the power to appoint the deputy, subject to the

bishop's approval. The i; refused to ap

prove in this case, for good and sufficient reasons

as he said, but without any intention to cast the

slightest imputation on Mr. Bonner.

The Court, considering that as it was merely

a question for the discretion of the bishop, who

had exercised that discretion for good and suffi

cient reasons, as they appeared to him, refused
to interfere.

Writ refused.

Apothecaries’ Act.

Apothecaries' Company v. Ryan.

In an action brought to recover penalties un

der the Apothecaries' Act, it appeared that the

defendant was a surgeon practising near the vil

lage of Farningham in Kent; and seven cases

were given in evidence, in which, as was al

leged, he had practised as an apothecary; but

the verdict, which was for the plaintiffs, turned

only on one of them. In that, the defendant had

been called in to the assistance of a person of

the name of Hancock, whose disease was in

flammation of the lungs and consumption, and

bled him, and sent him a bottle of medicine, but

sent no bill. Mr. Baron Bayley, at the trial, told

the jury that the business of a surgeon was con

fined to external injuries, and under that direc

tion the jury found for the plaintiffs.

Platt moved for a rule to show cause why the

verdict should not be set aside, on the ground

that a surgeon was authorised to exhibit medi

cine where that was incidental to surgical cases,

and that this was a case of that description.

The Court was of opinion, that, although the

rule laid down by Mr. Baron Bayley was too

narrow, consumption was clearly a medical and

not a surgical case, and refused the rule on that

oun

Rule refused.

kING's BENCH PRACTICE court.

ATToRNEY. – PRocess.

Rer v. Ward.

Roe obtained a rule in the last term to show

cause why a person named Thomas Wallis
should not be discharged out of custody, and the

proceedings against him set aside; and why a

person named Ward, at whose instance the

former had been arrested, should not pay the

costs of those proceedings; and why an attach

ment should not issue against the said Ward.
The facts he stated were these: Wallis was ar

rested on a latitat indorsed with the name of

Mr. John James Dawson, an attorney of this
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Court. Ward was the plaintiff in the action;

and it appeared that the writ was issued by him.

The affidavit of Mr. John James Dawson was

produced, and in it he swore that he had issued

no such writ, and had given no authority to issue

it in his name.

The defendant Ward now showed cause in

erson, and produced his own affidavit, in which

e stated that he had given instructions to Mr.

Dawson's brother, who was his managing clerk,

to issue the writ; that the latter had gone with

him to the different offices, and managed the

whole, with the exception of the sealing. To

the seal office he had gone alone, by the direc

tion of the brother, and paid the usual fee.

Roe, in support of the rule, contended that

this was no answer to his application. He in

fact admitted he had done that which was es

sential to the issue of the writ, without the pre

sence of Mr. John James Dawson's brother; and

he must therefore be taken to have done that

act himself. The defendant had therefore

brought himself within the provisions of the

2 Geo. 2. c. 23. § 17. He cited Oppenhein v.

Harrison, 1 Bur. p. 20. and 1 Tidd, Prac. pp. 73,

74. ed. 9.

Taunton J. That statute only applies to cases

of parties practising in the name of attorneys.

But here Ward only went to the Seal Office, and

paid the usual fee. The case is therefore not

within that statute. The whole transaction is

certainly full of suspicion. The circumstance of

Mr. John James Dawson's clerk not having made

an affidavit to substantiate the statement of the

defendant is very suspicious. But I think justice

will be satisfied by making the rule absolute for

setting aside the proceedings. I know it is the

ractice in many offices for managing clerks to

issue writs in the absence, and without the know

ledge, of their principals. Whether that is a

commendable practice or not, is not for me to

say. The rule must be discharged as to the

costs and the attachment, and made absolute

for setting aside the proceedings.

Rule absolute.

*=

MINOR CORRESPONDENCE.

Having served my clerkship in one of the

most respectable offices in the profession, I can

not resist the impulse of the moment, by taking

up my pen in behalf of that diligent class in

society “the clerks of the profession.” I sug

gested to the clerks in that office, the good effect

which might arise by their embodying themselves

into a society for their mutual improvement and

benefit, and they immediately made answer, that

attempts had been made by a few, but without

effect. They complain that the whole of their

time being so completely taken up by their em

ployers, they scarcely can get one hour of an

evening for their own amusement, and they

partly attribute this as a cause of there being no

society amongst them. “I have two clerks myself,

and I hope a suggestion coming from me as one

of the profession, will not be deemed too pre

suming; but I think if during the vacation be

tween the terms, the profession would mutually

agree to close their offices at five, and require the

ce. —Answers to Queries.

IN answer to A. S.’s

contribution does exist.
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attendance of their clerks from nine till that

hour, their business would be perhaps more at

tended to, and at all events I think they would

be no losers; and if this plan were adopted, the

clerks would have an opportunity of reaping the

advantages of the numerous institutions esta

blished in the metropolis, from which they are at

present excluded.

Should you consider the insertion of this in

your valuable paper likely to aid its object, by so

doing you will greatly merit their esteem. -

A SUBscRIBER.

Lincoln's Inn,

March 3d. 1831.

ANSWERS TO QUERIES IN NO. XXIV.

PARLIAMENTARY AGENTs.

- uestion, the only prin

ciple on which the gentlemen alluded to are al

lowed to practise is to be found, I think, in this

saying, though “somewhat musty,”—

“For why? Because the good old rule

Sufficeth them,--the simple plan, -

That they should take who have the power,

And they should keep who can.”

I quote from memory: but, seriously, I would

propose a question in return. Are not the gen

tlemen so acting, not being solicitors, liable to

the penalties of some or one of the acts relat

ing to attorneys P

- H. F. G.

BILLS IN EQUITY, 15 H. 6. c.4.

The act alluded to only imposed the same

form in equitable proceedings as at the same

period was required in proceedings at law. Wit

ness our old friendsº “ pledges to prosecute,

John Doe and Richard Roe.” The latter form

has been allowed to slumber without question

for many generations, and we may presume for

good cause. The like good and, I conceive,

obvious cause has, I suppose, poured the same

“oblivious antidote” over the act in question."

Besides, the security in either case is only for

“due prosecution;” and, if enforced, might only

tend to aggravate a present evil.

- H. F. G.

JOINT AND SEVERAL BONDS.

1. Supposing A. to have the right of contri

bution against B., I cannot conceive any ground

why he may not proceed against the principal,

and in his own name, without affecting his claim

against B. I can conceive no plea that B. could

avail himself of at law, and it would not cer

tainly be a case for equitable relief. It seems to

afford a much better plea for B. that A. has not

proceeded against the principal, and this very

Fº has been taken, but overruled, in 2 Bos. &

ul. 268, . The only doubt on the right of con

tribution is on the several as well as joint na

ture of the bond; but I believe the right of

H. F. G.

2. I am not aware of any case precisely in

point, but I do not see upon what principle it

could be contended that A.’s proceeding first

against the original debtor would discharge the
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co-surety, and, in my opinion, that circumstance

alone would not have such an effect; but if by

A.'s acts, the situation of the co-surety, against

his consent, or without his concurrence, was al

teredor prejudiced in any way, then perhaps he
would not continue liable. As, for instance, if

A.accepted of acomposition upon the whole debt

from the principal without B.'s assent; or if A., in

a legal sense, was the author of the loss, 2 Bos. &

Pul. 271. In Ellis's Law of Debtor and Cre

ditor it is stated, that by suing the principal first

the obligee discharges the surety, but there is no

authority cited. . I apprehend that the parties

to the action against the principal must depend

upon the fund by which the money was paid.

That if one surety pays the whole, he is entitled

to sue in his own name; if both sureties contri

bute, they must each sue separately; and that,

if the fund is joint, the action must be joint.

… --

CONDITIONAL DEVISE.

1. The query does not state what estate B.

took or C. was to take. If B. took strictly on

condition which it became impossible to fulfil, he

would, I conceive, retain the estate, Poor v.

Mial, 6 Madd. 32. The difficulty is, how such

a bequest could be construed as a condition,

though that very word might be used. It seems

to be more properly either a remainder or exe

cutory devise, and would take effect or not, ac

cording to the estates of the parties, which, as I

have observed, are not stated. Supposing C.’s

estate to have failed, then B.'s heirs or devisees

would take or not, according as B.'s estates were

a fee, or for life only.

If this case be “founded on fact,” there is

obviously too little stated to form any just con

clusion. If hypothetical, it is of no general im

portance, and idly put.

H. F. G.

2. I should consider B. has only a life inter

est in the lands, as they were devised to B. on

condition that at his (B.’s) death they should

go to C. Now, the words of the devise will not

admit of any other construction than B.'s only

possessing a life interest, as the words to B. and

his heirs, or to B. for ever, are wanting, which

would create a fee simple (Fitz. Devise, 16, and

Shep. Touchstone); though, perhaps, the absence

of these words might be looked over in a will,

yet the meaning of the devisor here is evidently

that B. should only hold the lands for his own

life, and therefore I should consider they must

revert to the next heir of A. T

. E.

3. The intent of the testator is clear that B.

should only take a life estate; and, indeed, there

are no words which would pass a larger estate

(see 6 Cruise, 283., and the numerous cases on

this point); and C.’s life estate being contin

gent on his surviving B., determined at his death,

therefore the heir upon the death of B. is the

only person who can by possibility take.

A SUBScRIBER.

Queries.—Miscellamea.

. QUERIES.

- JOINT ACTION.

. A.sues B. and C. jointlyinassumpsit. B.pleads

issuably, but C., suffers judgment by default.
The issue is made up ind delivered to B., and

notice of assessing damages served upon C.

Afterwards A. wishes to amend his declaration,

byº a count containing a new cause of

action. Can he do so without making C. a party
to the amendment? H. C.

SURVIVING PARTNERS.

By a deed of partnership between several

persons, each partner, so far as relates to the

performance by him, his heirs, appointees, ere

cutors, administrators, and assigns, for himself,

his heirs, executors, and administrators, cove:

mants with the other partners, their heirs exe

cutors, administrators, and assigns, that each of

them, his heirs, appointees, and assigns, shall, for

the term of fourteen years, continue as partners,

&c. No provision is made in case of the death

of any of them. - - -

One of them having died, I would know

whether the partnership is ipso facto dissolved,

or whether the representatives of the deceased

are to be considered as partners, and can be

compelled to contribute their share towards the

expenses incurred subsequent to his decease, the

concern being a losing one.

The general rule is, that a partnership, on the

death of one member, survives to the others, as

joint tenants. Does the introduction of the

words “heirs, appointees, executors, adminis

trators, and assigns,” take the present case out
of the rule? J.

G- tº

MISCELLANEA.

'ATToRNEY’s BILL.

AMoNG the persons opposing the discharge of

Sir John Ignatius Burt, who lately applied for

relief under the Insolvent Debtors’ Act, were

several agents. Rather a curious item was in

troduced into the bill of one of them, which was

the following : —

“To coming from Dublin to Holyhead in a

storm, for you; in fact, Sir John, for doing im

possibilities for you, 500l.”

SIR ThomAS MORE.

Roper, in his life of Sir Thomas More, men

tions “ that he was introduced by his father

into the house of the right reverend, wise, and

learned prelate, Cardinal Maerton, where,

thoughe he was younge of years, yet would he

at Christmas-tide sodenly sometimes stepp in

among the players studinge for the matter, make

a part of his own, there presently among them,

which made the lookers on more sport than all

the players beside. In whose witt to toward

nesse the Cardinal, much delighting, would often

say of him unto the nobles that divers times

dined with him, “This child here waiting at

table, whosoever shall live to see it, will prove

a marvelous man.’”
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1 9.

D

Debts, small, 153.

act for payment of, out of real estate, 213.

observations on the act, 262.

Decisions, recent, disputed. See Table of Contents.

Declaration before bail, 206.

ractice, 65.

Decree, varying, practice, 397.

Decrees, proposed improvement in preparing, 98.

correcting (Ireland), 319.

Depositions, publication of, 318.

Dilapidations, 360.

Discourse, benefits of, 304.

Disputed decisions, 392. 394, 395.

Disseisin, ancient, 359.

Dissertations. See Table of Contents.

Distress, singular, 368.

District courts in America, 74.

Divorce, 332.

Documentary evidence, Lord Wynford's bill for admission of 113.

Dogs, law of keeping, 360.

Dunning, Mr., biographical sketch of, 55.

character of, by Sir William Jones, 101.

on the study of the law, 102.

anecdotes of, 102.112.

Ecclesiastical commission, 254.

property, 331.

courts, practice of 369.

Echoes in Westminster Hall, 200.
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Edinburgh Review, on local courts, 17o. 275.

Ejectment, 45.62. 174. 304. 551.

Election, 205.

Elective franchise, 140.

Ellenborough, the late Lord, anecdotes of, 32. 112.

Error, writs of, 189.

bail in, 302.

Erskine, Lord, anecdote of, 400.

Events, notes of passing. See Table of Contents.

Evidence, proposed improvement in taking, 88.

of a doctor, 208.

next of kin, 269.

of death, 269.

stamp, presumption, 333.

of parties, 371.

Exceptions, practice, 156.

Exchequer, practice in the court of, thrown open, 4.

admission of attorneys in, 409.

arrangement of business of, 223.

antiquities of, 383.

Executions, bill for expediting, 52.

observations on, 89.

concurrrent writs of, 252.

proposed improvement, 294.

Executor, 14.

Expense of law proceedings: -

searching for judgments, 233.

F

Feme covert, 125. 174. -

Flogging, power of captain to punish with, 351.

Foreign state, fraud, usury, 412. -

Forgery Act, with notes, 162.

Fraud, 365.

guardian and ward, 252.

Frauds, statute of, 125.

Gaol rate, pleading, 379.

Germany, appeals in, 355.

Gifford, Lord, biographical sketch of, 6.

Good Friday, 48.

Grandfather’s liability for maintenance, 255.

Gray's Inn, rateability of 255.

Grimaldi’s “Origines Genealogicae,” 388.

H

Handwriting, proof of 395.

Heidelburg student. See Letters of.

Hodding, Mr., memoir of, 58.

Holroyd on the Law of Patents, 39.

Hundred, remedy against, 141. 267. 300.

Husband and wife, 255. 301.

I

Illegitimate children, mother of, entitled to guardianship, 598.

Imparlances, 158. -

Incendiaries, remedy against the hundred, 141. 267. 300.

Indian laws, 41.

Infants and idiots, Sir E. Sugden's act as to, 116.

Informers, caution to, 48.

Injunctions, practice, 62.

Inns of Court, ancient public readings, 143.

Insolvent debtors, detainer of, 411.

costs, 95.

Insurance, fraud, 414.

Interpleading bill, 52.

. observations on, 89. -

Interrogatories, Lord Wynford's bill for examination of partics on, 115.

Issue, entering, 253.
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J

Jews, disabilities of, 154.

Jones, Sir William, his character of Dunning, 101.

on special pleading, 128.

Mr. Gilbert, 25.

Judge, a reverend, 191.

power of, at chambers, 238.

Judges, ancient number of, 32.

appointment of, 63.

return to the bar, 200.

Judgment, bill for expediting, 52.

observations on, 89.

Judicial characters, 65.86. 195. 209. 241.

amusement, 556.

Juridical institutions of Great Britain, 508. 386,

Jurisdiction, defendant out of, 257.

Jurisprudence, ancient lectures on, 240.

medical, 244. 259, 545.

K

Kenyon, Lord, memoir of 183.

anecdote of, 64.

on the study of the law, 358. *

l,

Landlord and tenant, 236. 360, -

Land-tax, lease, 223.

Lavater and Lord Thurlow, 256.

Law Institution, its origin, 37.

- objects and advantages, 132.

description of the new building, 291. w

Law book, the first, 32. -

dancings, 175.

reform, soliloquy on, 48. See Reform.

reporting, 247. 310.

Society, resolutions at the general meeting of the, 58.

study of, 17. 33.53. 102. 358. 391.

Laws of other countries. See Table of Contents.

Lawyer, Life of, written by himself, review of, 278.

Leach, Sir John, character of, by a Heidelburg student, 586.

Lectures of Mr. Theobald on the law of Principal and Surety, 314. 526. 555. 405.

Legacy duty, 61.

Legitimacy, 368. -

Letters of a Heidelburg student on the Juridical Institutions of Great Britain, 508. 386.

Letters to the Lord Chancellor. See Chancellor.

Levees, the Lord Chancellor’s, 313.

Lear domicilii, 332.

Libel, attorney, 381.

justification, 382.

agent, 581.

Limitations, cases on the statute of 124. 301. 353. 398.

Local courts, 46. 91.96. 104. 170. 227. 275. And see Table of Contents.

old, 121. -

London University. See Lectures.

Report of the law class, 36.

Lord Mayor's Court, injunction, 413.

Lunacy, medical certificate of, 31.

practice in, 251.

reforms in, 273.

Lord Chancellor’s Bill, 273.

Lumatics, Sir E. Sugden's Act as to, 116.

Lyndhurst, Lord, judicial character of, 65. 86.

M

Maintenance of suits, 559.

Mandamus, bill for improving proceedings of, 53.

apprenticeship, election, 157.

costs of appeal, 286. , , \ -

pawnbrokers, 547. -
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Mandamus, inspection of books, 349.

deputy registrar, 414.

Mansfield, the late Lord, anecdotes of 32.48.

Masters’ Offices, proposed reforms in, 100.

Medical jurisprudence; evidence, poisoning, 244.

births, &c. 345.

Metropolitan inferior courts, 139.

Registry of Deeds. See Registry.

Milton, the family of, 48.

Minor correspondence. See Table of Contents.

Miscellanea. See Table of Contents.

Misnomer, 365.

More, Sir Thomas, and the present Master of the Rolls, 320.

Mortgage and bond, 252.

Mortmain, legacy, 14.

Motions in chancery, arrangement of, 221. 237. 264.

N

Name, changing a, 214.285.

Naples, lawyers at, 256.

Ne eaceat regno, 268.

Note, promissory, not negotiable, 301.

Notes of passing events. See Table of Contents.

O

O’Connell, Mr. on local courts, 170.

Orders, proposed improvement in preparing, 88.

Outlaw, royal, 80.

P

Parish settlement, 347.

Parliament, journal of a new Member of,295.

Parliamentary notices of improvements in the law, 221.

Parochial rate, 347.

- registration, 266.

Parol evidence, 413.

Partnership, 12.

review of Gow on, 201.

remedy against, 294.

Patch, the murderer, 240.256.

Patent label, injunction, 364.

Paying money into court, observations on, 89.

Piracy of label, 205.

Plea, sufficiency of, 157.

Pleadings, practice, 142.

Pleasantries of the law reports, 218.

Plunkett, Lord, sketch of, 323.

Police, ancient legal, 15.

Practical hints for soliciting bills in parliament, 69.

points, 396.

Practice, decisions on points of 45. 111.

of the courts, assimilating the, 4.

proposed reform in Chancery, 100.

Preference, voluntary, attorney, 62.

Prerogative Court, reform, 159.

Principal and agent, 269.

Private hearings, 141.

Privilege of witness from arrest, 12.

de contumace capiendo, 412.

Prohibition, bill for improving proceedings of, 53.

Purchases from traders, bankruptcy, 394.

Q

Queries, 175. 239. 256. 303. 335. 351. 366. 383. 416.

answers to, 238. 270. 503. 335. 351. 367. 399. 413.

Quo warranto, town clerk, 331.

R

Rate, liability to parochial, 318. -

Real Property Commissioners, measures proposed by, 401.
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Receiver, 268.

Recent Decisions. See Table of Contents.

Reforms, Law, 59.

Court of Chancery, by the Lord Chancellor, 254. 257.

Society for Promoting, 385.

Register office, Chancery, proposed reform, 100.

Registry of deeds, -

review of Report of Commissioners, 46.

objections to, 97. 123. 167.

observations on, 127. 187. 243. 287. 520.

analysis of bill, 180. -

district, 230.265.

publications on, 234.

Religion and law, 287.

Remarkable trials, 376. 402.

Review of the Commissioners’ Report on General Registry, 22.

Holroyd on Patents, 39.

Observer on Local Courts, 91. 104.

Nicholls on Local Courts, 91. 104.

Dowling's Statutes, 93.

Mewburn on General Registry, 134. 167.

Exchequer Practice, 185.

Truro Election, 187.

Gow's Partnership, 201.

Raines on Local Courts, 215.

Quin on Local Courts, 231.

Moody and Malkin's Reports, 247.

Simons' Reports, 310.

Observations on House of Lords’ Appellate Jurisdiction, 250.

Life of a Lawyer, 278.

Hobler's Familiar Exercises, 298.

§turgeºn's Bankrupt Law, 299.

Tidd’s Supplement, 327.

Lothian on Consistorial Actions, 373.

Grimaldi's “Origines Genealogicae,” 388.

Sir Wm. Betham on the Constitutional Legislature of England, &c. 405.

Rolls Court, sittings of 110.285.

Rooke, Mr. Justice, anecdote of 320.

Sailors' wages, contract, 366.

Salvage, 206.

Sardinia, law in, 504.

Saunders, chiefjustice, 112.

Scarlett, Sir James, sketch of, 129.

Seal, the great, 224.

Serjeants at law in the fifteenth century, 352.

Set off, 190.

Settlement by infants, 285. 344. 347.

Shadwell, Sir Launcelot, character of, by a Heidelburg student, 386.

Shakspeare a lawyer, 27. *

Sheriff’s indemnity, 108, 109. 174.

return of “Languidus,” 236.

liability, 534.

Sinecures,i. letter to the Lord Chancellor on, 289.

Six Clerks, proposed abolition of, 88.

regulations of 205.

Slander, special damage, variance, 125.

Slave trade, costs, 174.

Slaves, evidence of, 320.

Society for the Promotion of Law Reform, 385.

Solicitors. See Attorneys.

of ancient Rome, 15.

and client, 12.50.

town agent, 12.

illness of, cause restored, 44.

rights of, 188.

office, management of, 157. 296.

taxation of their costs, 299.397.

Specific performance, 13. 142.285.
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St. John Long's case, and the responsibility of the medical profession, 259.

Stamp acts, 188.255.267. 300. 315. 361.377.

Stamps ad valorem, 30.315.

on bills and agreements, 377.

Stapel laws, 384.

Statute of frauds, 125.

the shortest, 400.

Statutes, recent, 3.49. 67. 69. 83. 116. 130. 162. 213.

Students at law in the fifteenth century, 352.

Study of the law, 17.

civil law, 391.

Subpoena, writ of, improvement suggested in, 58. 88.

Sumptuary laws, 159.

T

Taxation of costs, 299. 397.

Tenterden, Lord, his Bill for expediting judgment and execution, 52.

observations on, 120. 388.

Terms and returns of writs, 20. 172. 351.

Testators, Sir E. Sugden's Act regarding undisposed residues, 130.

Thurlow, Lord, anecdotes of, 240. 256. 336.

Tidd's Supplement, review of, 327.

Tooke, Mr. W., on Local Courts, 171.

Trespass, shooting a dog, 392.

Trials, remarkable, 376. 402.

Trustees, liability of, 30.

recent statute as to, 49. _

appointment of, under the new Act, 190. 205.

U

Usury, 13. 268.

V

Wariance, 295.

Vendor and purchaser, 13, 14.222.

Venue, changing, 145.

costs, 413.

Westry clerks and solicitors, 47.

Vulgar errors, 15. *

Warburton on law and lawyers, 112.

Warrant of attorney, 158. 237.

Wetherell, Sir Charles, sketch of, 161.

Will, construction of, 156.

ractice, 317.

Withdrawing from suit by parties, 330.

Witnesses’ examination Bill, 39.

Observations on, 89.

Wounding with a blunt instrument, 251.

Writs, return of, special and common, 108. 141. 220. 363.

bailiff’s return, 318.

- appearance day to, 397.

Wynford, Lord, his Common Law Courts' Bill, 113.

Observations on, 127.

Bill against fraudulent debtors, 148.
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