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proceeds to the New York State Department
of Taxation and Finance.

National Financial should be joined as a
party under Rule 19 so complete relief can be
accorded to all of the parties. The Court’s
ruling on the motion for judgment on the
pleadings also applies to National Financial.

IT IS ORDERED:

1. the defendants’ motion for judgment
on the pleadings and for joinder of an indis-
pensable party, (filing no. 22), is granted;

2. the parties’ stipulation regarding ex-
tending the discovery deadlines, (filing no.
32), is denied as moot; and

3. this action is dismissed.

DATASTORM TECHNOLOGIES,
INC., Plaintiff,

v.

EXCALIBUR COMMUNICATIONS,
INC., Defendant.

No. C-95-20088 RPA (PVT).

United States District Court,
N.D. California.

June 7, 1995.
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G. Gervaise Davis I11I, Davis & Schroeder,
Monterey, CA.

Joshua Tropper, Greene, Chauvel & Des-
calso, San Mateo, CA.

Frank J. Catalano, Catalano, Zingerman &
ASSociates, Tulsa, OK.

ORDER DENYING EXCALIBUR'S
MOTION TO DISMISS

AGUILAR, District Judge.

Datastorm Technologies, Inc. (“Data-
Storm”) alleges in this lawsuit that Excalibur
?mmunications, Inc. (“Excalibur”) has in-
fringed its copyright in the PROCOMM
PLUS for Windows, Version 1.0 software
Program (“PROCOMM PLUS”) in violation
of 17 US.C. § 106. Specifically, Datastorm
allege that Excalibur copied the “WMO-
EMSDAT" fie from the PROCOMM
’S program. Excalibur now moves for a
OFIOD to Dismiss for Failure to State a
laim Upon Which Relief can be Granted
Pursuant to Fed.R.Civ.P. 12(b)6). The mat-
19;5“’38 scheduled for hearing on May 26,
N but was deemed submitted without oral
gument by order of the Court. For the

F?aSOns expressed below, Excalibur's motion
'S DENIED.

BACKGROUND

Datastorm provides computer communica-
tions software programs to end users. One
of its products is PROCOMM PLUS for Win-
dows, Version 1.0. Datastorm was issued a
Certificate of Registration by the Copyright
Office for PROCOMM PLUS effective Octo-
ber 1, 1993. PROCOMM PLUS consists of a
group of separate file modules, including a
file entitled “WMODEM.DAT.” This file
permits the user to specify the particular
manufacturer of his or her modem, and to
use the desired characteristics of the selected
modem. “WMODEM.DAT” is a compilation
of selected modems and other items of infor-
mation, known as “Initialization Strings.”
According to Datastorm, Excalibur has dis-
tributed a computer program entitled “EX-
CALTRM.EXE.” Within this program, Da-
tastorm alleges, is a file called “MO-
DEMS.EXC” which contains a list of mo-
dems and Initialization Strings “substantially
identical” to Plaintiffs “WMODEM.DAT”
file. Thus, Datastorm asserts that Excalibur
copied the list of modems from Datastorm’s
“WMODEM.DAT” file and incorporated it
into the “MODEMS.EXC” file.

DISCUSSION
I. THE LAW

A. Legal Standard on a Motion to Dis-
miss

Under the liberal federal pleading policies,
a plaintiff need only give defendant fair no-
tice of the claims against it. Conley v. Gib-
son, 355 U.S. 41, 47, 78 S.Ct. 99, 102, 2
L.Ed.2d 80 (1957). A claim should not be
dismissed unless it is certain that the law
would not permit the requested relief even if
all of the allegations in the complaint were
proven true. Durning v. First Boston Corp.,
815 F.2d 1265, 1267 (9th Cir.1987), cert. de-
nied, 484 U.S. 944, 108 S.Ct. 330, 98 L.Ed.2d
358 (1987). Therefore, for purposes of this
motion to dismiss, the Court assumes the
truth of all factual allegations in the com-
plaint, as well as all reasonable inferences
drawn from them.

In deciding a motion to dismiss, the court
is not limited by the allegations contained in
the complaint if the complaint is accompanied
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by attached documents. Such documents are
deemed part of the complaint and may be
considered in determining whether the plain-
tiff can prove any set of facts in support of
the claim. Dwrning at 1267.
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B. Copyright Infringement

[1] To prevail on its claim of copyright
infringement, Datastorm must prove owner-
ship of a valid copyright in the PROCOMM
PLUS computer program, and that Excali-
bur infringed upon Datastorm’s exclusive
right to reproduce the program. See S.0.S.,
Inc. v. Payday, Inc., 886 F.2d 1081, 1085 (9th
Cir.1989).

II. ANALYSIS

A. Datastorm’s Amendment to the Origi-
nal Complaint

[2,3] Excalibur filed a Motion to Dismiss
Datastorm’s original complaint on March 17,
1995. While that Motion was pending, Data-
storm amended the complaint to add Excali-
bur’s president, Eric Bruce Weber, as a de-
fendant. A complaint that has been amend-
ed pursuant to Fed.R.Civ.P. 15(a) supersedes
the pleading it modifies, rendering the origi-
nal pleading void. Lowx v. Rhay, 375 F.2d
55 (9th Cir.1967); 6 Charles A. Wright, Ar-
thur R. Miller & Mary Kay Kane, Federal
Practice and Procedure, § 1476 at 556-557
(2d ed. 1990). Although Excalibur’s Motion
to Dismiss is directed at the original com-
plaint, which is now void, the Court will not
require Excalibur to file another Motion to
Dismiss directed at the First Amended Com-
plaint. The original complaint was only
amended to add a new party. This amend-
ment does not effect the defects to which
Excalibur bases its Motion to Dismiss. Ac-
cordingly, the Court will consider the Motion
to Dismiss to be directed at the First
Amended Complaint. For the Court to do
otherwise would exalt form over substance.
Patton Elec. Co. v. Rampart Air, Inc., 777
F.Supp. 704, 712 (N.D.Ind.1991); 6 Wright,
Miller & Kane, Federal Practice and Proce-
dure, § 1476 at 556-558 (2d ed. 1990).

1. A compilation is a work formed by the collec-

tion and assembling of preexisting materials or
of data that are selected, coordinated, or ar-

SUPPLEMENT

B. Excalibur’s Motion to Dismiss

In support of the motion to dismiss, Exca-
libur argues that Datastorm does not possess
a valid copyright to the WMODEMS.DAT
file in the PROCOMM PLUS program. Ex-
calibur bases this conclusion on Datastorm’s
failure to sufficiently answer Question 6B in
the Application for Copyright Registration
submitted to the Copyright Office. Question
6B of the application is to be answered where
a compilation! is the subject of the copy-
right. It requires the applicant to “[glive a
brief, general statement of the material that
has been added to this work and in which
copyright is claimed.” In response to Ques-
tion 6B, Datastorm wrote “N/A” followed by
“{COMPLETE PROGRAM].” Excalibur as-
serts that this answer is insufficient. In-
stead, Datastorm should have responded
that, “[tlhe WMODEMS.DAT file is a compi-
lation.” In essence, Excalibur asserts that
Datastorm’s response constituted fraud on
the copyright office, thereby precluding en-
forcement of the copyright over the WMO-
DEMS.DAT file.

[4-6] Registration is not a prerequisite to
a valid copyright, although it is a prerequisite
to suit. 17 U.S.C. §§ 408(a), 411; S.0.S,,
Inc., 886 F.2d at 1085. A certificate of regis-
tration made within five years of first publi-
cation is prima facie evidence of the validity
of the copyright. 17 U.S.C. § 410(c); S.0.S,
Inc. at 1085. Inaccuracies in copyright reg-
istration may bar actions for infringement.
Id. at 1086. However, enforcement of a
copyright is precluded only if the inaccura-
cies were entered with the intent to defraud
and the infringing party was prejudiced by
such inaccuracies. Id., citing Harris .
Emus Records Corp., 734 F.2d 1329, 1335
(9th Cir.1984).

[7] In a motion to dismiss, the Court
must assume the truth of all factual allega-
tions in the Complaint and any attached doc-
uments. Duwrning, 815 F.2d at 1267. Here,
Datastorm has alleged that it holds a valid
copyright to the PROCOMM PLUS pro-
gram. Supporting this allegation, Datastorm

ranged in such a way that the resulting work as a

whole constitutes an orviginal work of authorship.
17 US.C. § 101,
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attached to the complaint a stamped Certifi-
cate of Registration from the Copyright Of-
fice regarding the PROCOMM PLUS com-
puter program. This Certificate constitutes
prima facie evidence of a valid copyright.
See 17 U.S.C. § 410(c); see also S.0.S., Inc.
at 1085. While the Certificate only grants
the holder the presumption of a valid copy-
right, such a presumption is strong in a
motion to dismiss since the court must as-
sume all factual allegations are true.

[8,9] Here, Excalibur’s only argument to
rebut the presumption is that Datastorm
committed fraud on the Copyright Office by
providing an insufficient answer on the appli-
cation. Fraud on the Copyright Office re-
quires an intent to defraud by the copyright
holder and prejudice to the infringing party.
Harris, 734 F.2d at 1335. While it is ques-
tionable whether Excalibur has met either
requirement, such a determination will not be
made at this time. To do so would require
the Court to go outside the pleadings and
render a factual determination. Such action
is improper in a motion to dismiss for failure
to state a claim, and is more appropriate in a
motion for summary judgment.

CONCLUSION

Assuming all of Datastorm’s allegations as
true, Excalibur has failed to show that the
law would not permit the requested relief.
Datastorm has alleged a valid copyright and
infringement of that copyright by Excalibur.
While Excalibur has argued that Datastorm
does not hold a valid copyright over the
“WMODEM.DAT” file, in a motion to dis-
miss this Court declines to make the factual
determination necessary for such a finding.
Accordingly, Excalibur’s Motion to Dismiss
pursuant to Fed.R.Civ.P. 12(b)(6) is DE-
NIED.

IT IS SO ORDERED.

Odilia BOCANEGRA, Plaintiff,
v.

Donna E. SHALALA, Secretary of Health
and Human Services, Defendant.

No. SACV 94-0548-EE.

United States District Court,
C.D. California.

May 15, 1995.
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Marc V. Kalagian, Law Offices of Law-
rence D. Rohlfing, Santa Fe Springs, CA, for
plaintiff.

Jon Pearson and Leon M. Weidman, U.S.
Attys., Los Angeles, CA, for defendant.

MEMORANDUM OPINION AND ORDER
GRANTING SUMMARY JUDGMENT

EDWARDS, United States Magistrate
Judge..
1. Proceedings.

Plaintiff brought this action pursuant to 42

U.S.C. § 405(g) of the Social Security Act
(“Act”) to obtain judicial review of a final
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decision of the Secretary of Health and Hu-
man Services (“Secretary”) denying plain-
tiff's claim for supplemental security income
benefits under Title XVI of the Act. The
parties filed cross-motions for summary
judgment and have stipulated to disposition
of this action before the United States Mag-
istrate Judge, pursuant to 28 U.S.C. § 636(c).
The motions were taken under submission
without oral argument. Local Rule 7.11.

2. Standard of Review.

[1] Under 42 U.S.C. § 405(g), this Court
reviews the Secretary’s decision to determine
if: (1) the Secretary’s findings are supported
by substantial evidence; and (2) the Secre-
tary used proper legal standards, DeLorme
v. Sullivan, 924 F.2d 841, 846 (9th Cir.1991).

3. Plaintiff Is Entitled to Summary Judg-
ment.

Plaintiff claims to be disabled due to back
and neck pains and depression. She had two
hearings before an Administrative Law
Judge (“ALJ”), who denied her claim, and
the Appeals Council of the Office of Hearings
and Appeals, Social Security Administration,
Department of Health and Human Services,
denied review. The ALJ’s decision became
the final decision of the Secretary. 20
C.F.R. § 404.900.

Plaintiff’'s motion seeks in the alternative
either an immediate award of benefits or
remand for further proceedings before the
Secretary. The Court has read the entire
record and the presentations of the parties
and concludes that the record does not in-
clude substantial evidence to support the
ALJ’s findings and further that the ALJ
erred in failing to apply applicable law. Aec-
cordingly, plaintiff is entitled to summary
judgment.

Pertinent regulations require that disabili-
ty claims be evaluated according to a 5-step
procedure. See 20 C.F.R. §§ 416.920(b) to
416.920(f). In steps 1 through 4, the claim-
ant must demonstrate that she has a severe
impairment and that she cannot perform her
previous job. Here, the ALJ expressly
found that plaintiff had a severe impairment
and that her impairment was serious enough
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that it prevented her from performing her
previous jobs of office management coordina-
tor, housecleaner, and telephone salesperson.

Once the plaintiff established that she
could not perform her previous jobs, the
burden shifted to the Secretary to demon-
strate that plaintiff could engage in other
types of substantial gainful work that exist in
the national economy. See, e.g., Gallant v.
Heckler, 753 F.2d 1450, 1452 (9th Cir.1984).
Here, the ALJ found that plaintiff could not
perform her past work, which was classified
as exertionally “light” or “medium,” as de-
fined by HHS regulations. 20 C.F.R.
§ 404.1567. At plaintiff's hearing the ALJ
took the testimony of a vocational expert,
who testified that in spite of her impairments
plaintiff could perform other jobs identified
as “cashier II” and “ticket taker” jobs. Ac-
cordingly, the ALJ found that plaintiff was
ineligible for disability benefits. It is this
finding that plaintiff challenges.

Plaintiff’s motion attacks the ALJ’s failure
to use the job definitions in the Dictionary of
Occupational Titles (D.0.T.) published by the
Department of Labor, among other things.
Specifically, plaintiff argues that the D.0.T.’s
definition of “cashier II” requires the ALJ to
find plaintiff disabled, based on the ALJ’s
previous finding that plaintiff was limited to
sedentary work. As plaintiff points out, the
D.O.T. defines the job of “cashier II” as
requiring “light” exertion. § 211.462-010,
D.O.T. (4th ed., rev. 1991).

The same argument applies to the ALJ’s
finding that plaintiff could do a ticket taker
job. The Secretary points out, and plaintiff
does not dispute, that the vocational expert
misspoke and should have referred to the job
plaintiff could perform as “ticker seller,”
rather than “ticket taker.” “Ticket seller” is
defined in § 211.467-030 of the D.O.T. as
also requiring light exertion.

Thus, if the ALJ was obligated to use the
same job definitions in the D.O.T., plaintiff
must prevail. In this case, the Court con-
cludes that the ALJ erred in failing to use
those job definitions.

20 C.F.R. § 416.966(d) provides, in pertinent
part, as follows:
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When we determine that unskilled, seden-
tary, light, and medium jobs exist in the
national economy (in significant numbers
either in the region where you live or in
several regions of the country), we will
take administrative notice of reliable job
information available from various govern-
mental and other publications. For exam-
ple, we will take notice of—

(1) Dictionary of Occupational Titles,
published by the Department of Labor. ...

20 C.F.R. § 416.967 provides, in pertinent
part, as follows:

To determine the physical exertion re-
quirements of work in the national econo-
my, we classify jobs as sedentary, light,
medium, heavy, and very heavy.

These terms have the same meaning as
they have in the Dictionary of Occupa-
tional Titles, published by the Depart-
ment of Labor.

(bold added.)

The Secretary does not dispute that if the
definitions in the D.O.T. must be applied,
then the ALJ’s findings were erroneous;
however, the Secretary contends that the
definitions do not apply for two reasons.
First, she contends that they are wrong.
Specifically, she argues that “it is common
knowledge that the [D.0.T.] contains only
general occupational descriptions, whereas
the [vocational expert] testified on the basis
of his personal knowledge of specific jobs.”
Regarding the ticket seller job, the Secretary
argues that “it is common knowledge shared
by anyone who has attended a ball game or a
movie that ticket sellers ... frequently per-
form this occupation at the sedentary level of
exertion.”

While the Secretary’s argument is not friv-
olous, it is contrary to controlling authority.
In Terry v. Sullivan, 903 F.2d 1273 (9th
Cir.1990), the 9th Circuit reviewed a claim-
ant’s argument that the same job definitions
involved herein—cashier II and ticket sell-
er—were binding on the Secretary. The 9th
Circuit agreed with the claimant, stating
that:

[The claimant’s] argument is persuasive

because it relies entirely on the Secretary’s

own resources. Both [cashier II and ticket
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seller] are defined in the Dictionary of
Occupational Titles, U.S. Dep't of Labor
(4th ed. 1977 (DOT ), as well as Selected
Characteristics of Occupations Defined in
the Dictionary of Occupational Titles, U.S.
Dep’t of Labor (1981) (Selected Character-
istics ). The Secretary routinely relies on
these publications in determining the skill
level of a claimant’s past work, and in
evaluating whether the claimant is able to
perform other work in the national econo-
my. See Villa v. Heckler, 797 F.2d 794,
798 (9th Cir.1986) (“The Secretary may
rely on the general job categories of the
[DOT], with its supplementary Selected
Characteristics, as presumptively applica-
ble to a claimant’s prior work.”). See also
20 C.F.R. § 404.1566(d)(1) (DOT is the
Secretary’s primary source of reliable job
information). . . .

903 F.2d at 1276.

The burden was on the Secretary to show
why the job descriptions in the D.O.T. should
not apply in this case. Terry, supra, 903
F.2d at 1278. Plainly, the vocational expert
was applying the D.O.T. when he testified.
He specifically referred to “cashier II,” not
simply “cashier.” Nor is the Secretary's ap-
peal to “common knowledge” persuasive; it
would be presumptuous for the Court to take
judicial notice that the definitions were sim-
ply wrong, given the enormous amount of
research that has obviously gone into compil-
ing them. It may be that there are other
subeategories of cashier than those listed in
the D.O.T. 1If so, and if such other subcate-
gories were at the sedentary rather than the
light exertional level, that would have been
an appropriate subject for expert testimony.
Distasio v. Shalala, 47 F.3d 348, 350 (9th
Cir.1995). No such testimony was sought.

[2] In short, the D.O.T. definitions were
presumptively applicable, and it was the Sec-
retary’s burden to produce évidence to the
contrary. She failed to do so.

1. As previously noted, when the Appeals Council
denied review, the decision of the ALJ became
the final decision of the Sccretary.
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[3] The Secretary argues alternatively
that there was no need for a vocational ex-
pert to testify as to whether there were jobs
that plaintiff could perform. This argument
is based on the assumption that the plaintiff
was capable of performing a full range of
sedentary work and that the rules in 20
C.F.R. Part 404, Subpart P, Appendix 2 (the
“grids”) thus dictate that plaintiff was not
disabled. If the ALJ had clearly made a
finding that plaintiff could perform a full
range of sedentary work, the Secretary’s ar-
gument might be persuasive. 20 C.F.R. Part
404, Subpart P, Appendix 2, § 200.00(a) pro-
vides, in pertinent part, that:

... Where the findings of fact made with
respect to a particular individual’s voca-
tional factors and residual functional ca-
pacity coincide with all of the criteria of a
particular rule, the rule directs a conclu-
sion as to whether the individual is or is
not disabled. . ..

However, the ALJ never found that plaintiff
could perform a full range of sedentary work.
In fact, the ALJ stated that he was using
grid Rule 202.21 as a “framework,” because
he did not consider it dispositive of plaintiff's
claim. The ALJ was required to look beyond
the grids. When a claimant suffers from an
impairment that restricts her performance of
a full range of work at the appropriate exer-
tional level, the grids are not dispositive, and
the Secretary must rely on other evidence.
20 C.F.R. Part 404, Subpart P, Appendix 2,
§ 200.00(e); Desrosiers v. Secretary of
Health and Human Services, 846 F.2d 573,
577 (9th Cir.1988).

[4]1 The Secretary argues that the Court
should ignore the Secretary’s own decision !
that the plaintiff was not capable of perform-
ing a full range of sedentary work, because it
was not supported by substantial evidence.
She contends that, pursuant to 42 U.S.C.
§ 1383(c)(3), which incorporates 42 U.S.C.
§ 405(g),> the Court has the authority to
make new findings that the ALJ never made,

2. 42 U.S.C. § 405(g) authorizes this court to ¢n-
ter a judgment “affirming, modifying, or revers-
ing the decision of the Secretary, with or without
remanding the cause for a rehearing.”
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relying on Blacknall v. Heckler, 721 F.2d
1179, 1181 (9th Cir.1983). Blacknall does
not support the Secretary’s position. In
Blacknall, the Court rejected a finding of the
ALJ that the plaintiff there was capable of
doing light work, but the Court found instead
that the plaintiff was capable of doing seden-
tary work. On the surface this might seem
to support the Secretary’s contention that
this Court can make a finding that plaintiff
can do a full range of sedentary work, even
though the ALJ never so found. However,
as the 9th Circuit pointed out in Blacknall,
the district court there was not making a
new finding; rather, it was merely recogniz-
ing that:

. [Ulnder 20 C.F.R. § 404.1567(b), a
finding that a claimant has the residual
functional capacity for light work includes
a finding that he has the capacity for sed-
entary work. Incorporating the sedentary
work capability determination within the
finding of light work capability is not error
unless there are additional limiting factors
such as loss of fine dexterity or inability to
sit for long periods of time.... Thus, the
district court was authorized to make the
narrower, sedentary finding rather than
the more inclusive finding of capacity for
light work.

Blacknall, supra, 721 F.2d at 1181 (internal
quotes omitted) (emphasis added).

The Secretary urges the Court to replace
the ALJ’s finding with a broader finding, not
a narrower finding. This, however, would
require the Court to make a finding that the
ALJ never made, implicitly or otherwise.
This Court’s power extends only to reviewing
the Secretary’s decision as it was made, not
as the Secretary now wishes it was made.
The Secretary had the authority, of course,
through the Appeals Council of the Office of
Hearings and Appeals, Social Security Ad-
ministration, to broaden the decision of the
ALJ. She elected not to do that, and this
Court has no authority to do it for her.

[51 In short, the Court reads Blacknall
as authority for the Court to modify the
Secretary’s decision by rejecting unsupport-
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ed broad findings and replacing them with
alternative findings that are “lesser included”
findings implicitly made by the Secretary.
Neither 42 U.S.C. § 405(g) nor Blacknall
provides authority for the Court to modify
the Secretary’s decision by rejecting her nar-
row findings and replacing them with broad-
er findings.

4. Plaintiff Is Entitled to an Immediate
Award of Benefits.

The ALJ found that plaintiff could not
perform her past work. The ALJ also found
that plaintiff could not perform any other
work except sedentary work. His finding
that plaintiff could perform two jobs, cashier
IT and ticket seller, which were at the light
exertional level was thus plainly unsupported
by the record and was inconsistent with his
own findings. Thus, there is no evidence
that plaintiff could perform any work in the
economy, and she was entitled to a finding
that she is disabled. There is nothing in the
record to indicate that it is in any way incom-
plete. Accordingly, an immediate award of
benefits, rather than remand, is required.
Erickson v. Shalala, 9 F.3d 813 (9th Cir.
1993).

5. Order.

For the foregoing reasons, IT IS HERE-
BY ORDERED that Plaintiff's Motion for
Summary Judgment is GRANTED, and De-
fendant’s Motion for Summary Judgment is
DENIED. Judgment will be entered ac-
cordingly.



