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CONSTITUTION OF NORTH DAKOTA.

Section 101. When a judgment or decree is reversed or confirmed by
the Supreme Court, every point fairly arising upon the record of the
case shall e considered and decided. and the reasons therefor shall be
" concisely stated in writing, signed by the judges concurring. filed in the
office of the clerk of the Supreme Court and pres~rved with a record of the
case. Any judge dissenting therefrom, may give the reasons of his dissent
in writing over his signature.

Scction 102. It shall be the duty of the court to prepare a syllabus of the
points adjudicated in each case, which shall be concurred in by a majority
of the judges thereof, and it shall be prefixed to the published reports of
the case.
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Tn Demoriam.

PROCEEDINGS
IN MEMORY OF

JUDGE JOSEPH M. BARTHOLOMEW.

At the opening of the September term of the Supreme Court on
Tuesday, the 17th day of September, 1901, Hon. Guy C. H. Corliss,
chairman of the committtee on resolutions of the North Dakota State
Bar Association, addressed the court and presented the following
memorial passed by the State Bar Association and asked that the
same be spread upon the minutes of the court.

MEMORIAL.

Judge Bartholomew, who so recently laid aside the ermine, has,
at the great summons which sooner or later comes to all, put off as
well those earthly habiliments which here enrobe the human soul.
While the stream of his life was flowing on with its noiseless and
unruffled yet powerful current, it plunged without a moment’s
warning adown the precipice of death into that dark and mysterious
abyss we call the unknown.

He to whom justice was so sacred, may well claim from his pro-
fessional brethren that unstinted justice be done his memory by
written and spoken eulogy, though if he could yet speak from out
the unseen no solicitation for encomiums would be heard from his
lips, for he was one of the most modest of men. ,

The members of the Bar Association of this state make this per-
manent record of his worth as a man in all relations, and his excep-
tional ability and fidelity as a judge. His nature was kindness it-
self. His geniality was not something put on and worn to attract.
Every one felt it to be the outward expression of innate warmth of
heart and broad human sympathy. While one of the most ap-
proachable of men he yet possessed a dignity of bearing and an ele-
vation of character that compelled respect. He impressed all with
whom he came in contact as a man of power. Though quiet, modest,
unobtrusive, and unpretentious, all left his presence feeling that
there resided in him great strength of will and firmness and de-
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cision of character, that none could take liberties with him and that
he possessed all the elements of true heroism. No matter what
troubles beset his pathway his serene and unruffled temper was
never disturbed; and not even his most intimate friends ever heard
complaint of any character from his lips. As a judge he has left
upon the records of this state in his judicial opinions so many wit-
nesses to his ability, learning, sound judgment, powers of rea-
soning and discrimination, conscientious research and study, and
abiding love of equity, that other commendation of his judicial work
is rendered superfluous. Breadth and solidity; mastery of legal
and equitable principles; close and cogent logic; a beautiful, pure
and clear style; and fullness of legal learning are found there,
not as we catch occasional and momentary glimpses of the moon
when the sky is overcast, but shining with a steady and unbroken
radiance from every page of his judicial utterances. Is it a vain
- boast when we ask whether juridical history furnishes many judicial
careers which in so short a time have achieved a more enviable
success? We believe that he will be known in after days as one of
the great judges of the state.

Patient in hearing; exhaustive in research; deliberate in ma-
turing his conclusions; without pride of opinion; always receptive
of new light; self reliant and vet appreciating the value of prece-
dents; gracious in his demeanor with the bar and his brethren of
the bench; loved and respected by them all; far above even the sus-
picion of the possibility of any unworthy motive entering to disturb
the incorruptible discharge of his judicial duty; he may well be de-
scribed and he will long be remembered as an ideal judge.

While our hearts ar¢ sad that he has been taken from our midst,
we yet feel thankful that his departure was painless and that life
was vouchsafed unto him until his judicial career was ended.

He died as he lived, departing from earthly scenes as quietly as
he was wont to go about in the walks of daily duty.

May his well rounded, fruitful and beneficent life be an inspiration
to us all.

President Newman, of the State Bar Association, then presented
and read the following resolutions of the Barnes County Bar
Association : _

A busy and successful career of bright, and brainy activity,
coupled with a life of arduous labor in an exemplary performance
of every duty, both personal and public, has sadly, yet gloriously,
closed.

An honored member of our profession, a just judge, a loyal and
patriotic citizen, a profound scholar, an intrepid soldier, and an
ideal character, has responded to the summons of his Creator, and,
departing this life, gone to his rest and reward: and while the vol-
ume and value of his life work are amply sufficient to commend
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and commemorate his memory, nevertheless, we, the members of
the Barnes County Bar Association do hereby resolve that—

Whereas, it has pleased Him, in whose hands are all the issues
of life, to remove from among us, and from those to whom he has
ever been a devoted and loving husband and father, our beloved
brother and faithful friend, the Honorable Joseph M. Bartholomew,
late chief justice of the Supreme Court of this state, who departed
this life on Sunday, the 24th day of March, 1901, at his home in
the city of Bismarck, therefore, we, the members of this associa-
tion, yvielding unhesitatingly to the summary command of an omni-
potent and adorable Deity, nevertheless, sincerely deplore the loss of
our departed brother, whose conscientious and considerable labor,
both as a citizen and judge, has contributed so materially to the
development and progress of our society and state.

And be it further resolved that we hereby extend to his bereaved
and sorrowing family our heartfelt sympathy and condolence in this
their great affliction, and we further respectfully request them to re-
member that our respect and admiration for our deceased brother,
invited, encouraged and enjoyed by reason of his uprightness and
fidelity, impel us to beg leave to mourn with them their great loss.

We hold that in the greatest trials, sadness is ameliorated and sor-
row is to some extent expelled by kindly sympathy, especially where
the cause arises from the loss of a man of such unequalled courage,
conviction and character, and we therefore trust that the state wide
sympathy as expressed by the members of our profession will af-
ford comfort and consolation to our departed brother’s friends and
family. . .

Be it further resolved, that these resolutions be spread upon the
minutes of this association ; that a copy be forwarded to Mrs. Bar-
tholomew and to the State Bar Association, and that at the next reg-
ular term of the District Court for Barnes county appointed to be
held in June, 1901, in Valley City, the president of this association
respectfully move the honorable court for an order directing that a
copy of these resolutions be by the clerk entered upon the record of
said court.

Dated March 27th, A. D. 1901.

EpwArp WINTERER,
Lee Coomss,
S. M. LoCkERsy,
ALFRED ZUGER,
E. T. BURKE,
Committee.

Mr. Newman also read a memorial of the Cass County Bar As-
sociation, as follows:

“The silver cord is loosed, the golden bowl is broken, the pitcher
is broken at the fountain, the wheel is broken at the cistern; the dust
returns to the earth as it was, and the spirit has returned unto God
who gave it.”
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Another life has gone out. A brother rests, the fitful fever of
his life over, his work done.

Yesterday, in the full strength and vigor of his matured manhood,
his life well rounded in the service of the state, the honor of public
duty well and conscientiously performed resting gracefully upon
him, Joseph M. Bartholomew received the final summons, and passed
gently from the finite to the infinite, from the temporal to the eternal ;
and it becomes us as associates in his chosen and loved profession,
howing humbly to the wisdom of the Omniscient, to reverently and
lovingly lay upon the altar of his memory, our weak tribute of words
of praise, and the higher, nobler, holier tribute of our steadfast af-
fection and admiration.

The record of his services on the supreme bench during the clos-
ing decade of the past century in assisting to mold the jurispru-
dence of this young commonwealth, and to lay broad and deep the
foundations for the administration of justice within her borders,
is made up and closed forever; and marks him as a man far above
the ordinary in his profession; a man of ample learning, keen dis-
crimination, accurate judgment, profound convictions of right and
justice, and a high sense of the duties and responsibilities of his.
exalted position; and will stand as a lasting monument to his spot-
less integrity, his lofty patriotism, his honesty of purpose, his up-
rightness of character. his eminent judicial fairness and candor, and
his fearlessness in the performance of duty.

In private life, to know was to admire and love him. ~\1wa)s genial,
always kindly, alwa)s considerate, with a sympathetic gentleness of
character born of true manhood, the hours of social intercourse with
him become to us all, pleasant cherished memories.

Our deepest sympathy goes out to his family, in this the hour of
their darkest sorrow. In his passing to a new life, the state loses a
patriotic, faithful, conscientious citizen, society a true man and the
profession an eminently able and honest member ; and when the final
verdict is in, it will be written, *“Here was a man.”

March 25, 1901.

SETH NEWMAN,

Gro. W. NEWTON,

CHas. A. PoLrLock,
Committee.

Chief Justice Alfred Wallin said:
Gentlemen of the Bar:

The resolutions which you have presented voice the high estimate
which the members of this court have long since individually placed
upon the character and abilities of Judge Bartholomew. Of
the departed chief justice it may be said without exaggeration
that he was not only a distinguished man, he was that cer-
tainly, but was in many points of view a very remarkable man,
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and one who legitimately earned and richly deserved the high pro-
fessional honors which have been repeatedly conferred upon him by
the suffrages of the people of this state. It will be difficult in my
judgment to overstate the value of Judge Bartholomew’s services to
the profession, and to the public at large, which were rendered during
the eleven years of his service as a member of this court. It is con-
ceded by those who were familiar with the deceased and are in a po-
sition to correctly estimate his abilities that he was by nature pecu-
liarly -equipped for the discharge of judicial duties. He was a natural
judge and the gifts of nature were reinforced by life-long diligence
in the varied walks of his chosen profession. He was moreover a
forceful man and one who habitually reached his own conclusions
as a result of independent processes of thought and investigation.
He was possessed of unusual strength of will and was tenacious of
his convictions when once deliberately reached, and yet with him
firmness never degenerated into stubbornness. In his relations with
members of the bar it is universally conceded that Judge Barthol-
omew was exceptionally considerate and often deeply sympathetic.
while his intercourse with his associates upon the bench was marked
by sweetness and dignity of language and demeanor which evoked
their constant admiration and their profound respect.

The opinions of this court as formulated by the deceased will
certify to his exceptional abilities as an opinion writer, to his learn-
ing as a lawyer and to his acumen as a judge; and not less so than
to the sacredness of his judgment as a practical man of affairs.

These opinions have been read with profit and increasing ap-
preciation alike by the bar and his associates upon the bench and
therefore the prediction may safely be indulged that the deliverances
from this bench as made by the late chief justice will furnish a source
of valuable information and precedent for many years to come; and
if happily this shall be the verdict of posterity as well as that of his
contemporaries, the highest ambition of the deceased will have been
realized. It was his highest purpose to be of real service in his
allotted sphere to the people among whom his lot was cast.

The resolutions which you have presented will be entered upon
the records of the court, there to remain as a tribute to the memory
of the Honorable Joseph M. Bartholomew. It is so ordered.

Hon. Guy C. H. Corliss then addressed the court as follows:
May it please the court and gentlemen of the bar:

With our spirits refined and chastened by the nation’s unspeak-
able loss and by a sorrow in which eighty millions of people are par-
takers, we are met together on an occasion which reminds us of vet
another loss and another sorrow peculiarly our own.

The administration of justice, in its legal sense, is for this day.
by the order of this court, suspended, to the end that the bench and
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bar of this state may do justice, in its broader significance, to the
memory of one who possessed, in an exceptional degree, those rare
qualities which constitute the ideal judge.

We are assembled not to debate his worth as a man, or his strength
as a magistrate, but to pronounce and record the final and irrevers-
ible judgment, without dissent of his professional brethren, touching
his character, his attainments, his intellectual endowment and his
judicial career. The position which Judge Bartholomew occupies,
and will continue to occupy in the juridical history of this common-
wealth, is not open to controversy. The unanimous verdict of those
whose opinion on such a subject is of value has assigned him a sta-
tion so commanding that he must, indeed, be a great judge who
shall leave behind him a more enviable and enduring fame. Not that
we place him in the very first rank of jurists with Marshall, and
Shaw, and Gibson, and Mansfield. Not that we claim he possessed
that transcendent gift we call genius. Such an encomium would be
tinged with flattery. And he, the most modest of men, would, in
life, have scorned to be the recipient of fulsome laudation, and now
that he is gone, in what way can we better honor his memory than by
speaking of him that exact truth, which would have been more
grateful to his ear than overstrained praise. And when only the
truth has been spoken—when our words have been kept strictly with-
in the bounds of veracity—they must nevertheless be so eulogistic
in character that those who knew him not will I fear fancy that the
warmth of friendship has colored and warped our judgment.

Judge Bartholomew was born on the 17th of June, 1843, at Clarks-
ville, McLain county, in the state of Illinois. His father was George
M. Bartholomew, a son of Major-General Joseph Bartholomew, who
served his country as soldier with valor and distinction in no less
than three wars. When Gen. Bartholomew was hardly more than
a mere child he joined the revolutionary army. Again, in 1812, he
shouldered his musket in our second struggle with Great Britain.
In 1832 he led the Indiana infantry against the Indians in the Black
Hawk war of that year. I‘or bravery in that war he was breveted
brigadier general of volunteers, and two years later he was raised
to the rank of major general by the president of the United States
for his skill and rapidity of movement in relieving Lieutenant (after-
wards president) Taylor, who was besieged by Indians in Fort Har-
rison,

Judge Bartholomew's mother was a Hefiner, of Virginia. Her
father was a planter and a man of influence in that state. It was
from his mother, I am informed, that he inherited that kindness of
heart, that thoughtfulness of others, and that uncomplaining and
never failing patience which were among the notable traits of his
character. When he was only two vears of age his parents moved
with him, their first born, to Lodi, Columbia county, Wisconsin.
Here he received his early education and grew up to manhood. When
he was 18 vears of age he entered the Wisconsin State University.,
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but his patriotism prevented his completing his course. In August,
1862, when he was only 19, he enlisted as a private in Company H
of the Twenty-third Wisconsin Infantry volunteers. He was mus-
tered out November 14, 1865, as first lieutenant of one of the com-
panies of that regiment. He was in the battles of Chickasaw Bayou
and Arkansas Post, and also participated in the various engage-
ments around Vicksburg. He formed part of the army that be-
sieged that city, and was likewise engaged in the siege of Jackson,
Miss. He aided in capturing the forts at the mouth of Mobile Bay.
Later his command was transferred to the department of the gulf,
and he was under Gen. Banks in the Red River campaign. During
his whole army experience, covering a period of over three years,
he was never wounded or taken prisoner, and lost but ten days from
illness, a most exceptional record for one who had seen such long,
active and dangerous service.

At the close of the war he took up the study of law in the office
of Senator Allison of Jowa. He was admitted to practice at Du- .
buque in that state in 1869. For a while he was located at Lodi, Wis,,
and he then moved to Red Oak, Ia., where he enjoyed a successful
practice for eight years. In 1878 Judge Bartholomew married Miss
Mary S. Harrington, of Virginia, who with their only daughter,
Miss Freddie, survives him. In 1883 he came to the Territory of Da-
kota, settling in LaMoure, where he resided until 1889, when he
was elected one of the first judges of the Supreme Court of the new
state of North Dakota. He was re-elected in 1894 and left the bench
at the expiration of his second term in January, 1901, having served
a little over 11 years as Supreme Court judge, during a portion of
this time being chief justice of the court. Immediately on retiring
from the bench he resumed the practice of his profession, and al-
though less than three months had elapsed at the time of his death
he had already been retained in a number of complicated cases in-
volving large sums of money. He died suddenly of heart disease
at his home on Sunday, March 24, of this year. He was supposed
to be in perfect health and his unexpected death was a great shock
to the people of the state.

[ will not soon forget that Sunday on which word came to me
over the wire from Judge Young that he whom T so much esteemed
and admired had died without a moment’s warning. To me it was
more startling than the flash of lightning from a cloudless sky. Tt
was as though some favorite elm or well known oak, large in girth,
rich with its wealth of foliage, its branches widespread. deeply rooted
in the soil, and apparently sound to the very heart, had, in the still-
ness of the noon day, while standing in the glory of its strength
and beauty, seemingly able and destined to withstand the blasts of
many vears to come, fallen with far resounding crash to the earth
that nourished it, one moment life with its fullness and its promise,

the next moment death, with its unspeakable ruin, filling the beholder
vith dismay.
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If we should judge him by the number of his days, we would say
that he died comparatively young. He was only in his 58th year
when the great summons came. But if we judge him by the truest
of all standards, what he achieved and the impress he left upon the
commonwealth in which he labored, we may truthfully say of him that
he died in the fullness of vears. And vet, how short was his judicial
career when compared with that of many distinguished judges.
That he won so high a reputation during so relatively brief a service
on the bench, affords conclusive proof of his peculiar and eminent
fitness for the judicial office. Marshall himself had not built up a
greater fame at the close of the first eleven years of his labors as chief
justice, and had he then died the title of the “Great Chief Justice”
would not have been his, albeit, he would have left behind him a repu-
tation as a jurist of eminent abilitv. While truth compels us to assign
to Judge Bartholomew a station not in the first rank among the few
loftiest judicial names, it also demands that we take note of the fact
* that they enjoyed the double advantage denied to him of great length
of judicial service and the opportunity for the highest distinction on
the bench incident to formative or transition periods in jurisprudence.
What he might have wrought under similar conditions, we cannot
tell. Certainly, no one who knows what he did do, would venture
the prediction that to have done Marshall's work was bevond the
scope of his brain.

How fortunate was he in his death. If the time had indeed come
when he must put off this mortal body, who could wish that the mode
of his departure had been different? Waithout any of the suffering
of body or mind incident to a lingering illness he fell in the fullness
of his strength and in the activity of all his powers. No tossing upon
a feverish pillow, no consciousness of waning vitality, no weakening
of the intellectual faculties, no sad and weary hours of looking for-
ward to the near and approaching grave; but with the full tide of
life at its very flood surging through his veins, the future stretching
away before him in an attractive vista of years of congenial work,
of usefulness, and of increasing reputation, he sank without a mo-
ment's warning on the threshold of his home into the arms of the
Infinite Beneficence. Nor was Providence altogether unkind to him
in the time of his departure. We regret that longer life was not
vouchsafed to him, and vet we cannot but feel grateful that that mys-
terious and unescapable change we call death came not until he had
finished his judicial labors and had delivered on John Marshall day.
at the capitol, in the presence of the legislature and the state off-
cials, that thoughtful, discriminating and eloquent address on the life
of the great chief justice; that address in which he unconsciously de-
lineated many of the traits of his own character and many of the
qualities of his own mind. Doubtless his life would have been more
rounded if he had lived another decade. But such disappointment
is common to mortal flesh. Few, indeed, leave behind them perfectly
finished careers. Of most it is true, that even while they plan and
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labor on the uncompleted structure “comes the Blind Fury with the
abhorred shears and slits the thin spun life.” He was one of the
most modest of men. Self glorification was utterly foreign to his
nature. He even appeared to shrink from listening to that praise
from others which was justly his due. He served his country faith-
fully and honorably throughout the greater part of the war of the re-
bellion and many must have been his deeds of courage and self de-
nial, from the day he enlisted until he was mustered out. And yet,
during eleven years of intimate acquaintance with him I never heard
him allude to his military career. It was a subject on which his lips
were absolutely sealed. He had engaged in and won important for-
ensic battles, and we all know how natural it is for the lawyer to nar-
rate the incidents of such memorable struggles in his hours of relax-
ation among his professional friends, but I never heard him refer,
except in the most incidental way, to a single litigation in which
he had figured as counsel while he was at the bar. His grandfather
had left behind him a brilliant record as a soldier and a patriot,—and
how prone are we all to recount and even magnify the notable
achievements of our ancestors. But his closest friends never heard
him boast that in his lineage there was a name so justly warranting
family pride. He was, as Mr. Engerud has well said, one of the
kindest of men. I believe he was incapable of consciously doing
aught to injure the feelings of another. It was this quality that en-
deared him to the bar and to his associates upon the bench, and to the
people of the state as well. Especially warm was the regard of the
vounger lawyers for him, they who need and appreciate kindly sym-
pathetic encouragement. There are doubtless some present who
felt the trepidation incident to a first appearance before the Supreme
Court materially lessened because he occupied a seat on the bench.
I question whether at the time of his death he had or whether he ever
had a single bitter personal enemyv. He loved solitude. He preferred
to be much alone, and yet the social side of his nature was largely
developed. He did not feel the need of friendly intercourse. He had
within him resources upon which he could draw at pleasure; and yet
he enjoyed converse with his fellow man; nor was there anything
aristocratic, haughty or distant in his relations with others, no mat-
ter how ignorant, inferior in intellect or humble in social position
the individual might be. Any analysis of his character would be
sadly incomplete which omitted what was perhaps the most striking
element in his nature,—his quiet heroism. There is a heroism which
can storm a battery, and there is a heroism which can serenely face
death on the scaffold in a great cause. Such heroes. however, are
under the stimulus of excitement and are buoved up by the thirst
for fame. But there is another heroism of a loftier tvpe. No bugle
calls stirs its blood. It hears not the plaudits of millions ringing in
its ears. Its imagination is not thrilled by the thought that it will
leave behind a name in the grateful memory of coming generations.
It bears without a murmur the heaviest burdens, knowing full well



XXVI IN MEMORIAM.

that the world will never realize the grievous weight under which
it walks, sometimes staggering in the pathway of duty. It hears and
hopes for no other commendation than the voice of conscience. It
makes no complaint and through trials which would crush many it
maintains an outward composure as though the life was spent in an
atmosphere of perennial peace. Such was the heroism of Judge Bar-
tholomew. Seldom if ever have I seen it equalled. I question if it
ever has been surpassed. )

This but one of the many illustrations of his remarkable strength
of character. He was a self centred man. There was nothing of the
clinging vine in his nature. In trouble he did not ask any sym-
pathy. He did not even seek that relief which comes to the burdened
spirit when it pours into the ears of another its tale of sorrow, though
svmpathy be denied. In tribulations his lips were sealed. He felt
no need of external aid, for the strength within him sufficed to bear
him through every vicissitude. He was a man of extraordinary re-
ticence. He had friends to whom he was warmly attached ; and yet
to none did he ever fully unbosom himself. It was not a haughty re-
serve. It appeared to be a constitutional trait. Circumstances may
have contributed to develop it, but its roots were deep in his nature.
His joys, his disappointments, his trials, his aspirations, his religious
thoughts found audience only within him. They never rose to his
lips, for a perennial reticence barred all egress.

I have spoken of him as an ideal judge. He had the judicial tem-
perament and -cast of mind in a pre-eminent degree. In this respect
he could not be surpassed, and seldom has been or will be equalled.
He was one of a thousand. Calm, steady, free from the disturbance
of prejudice and one-sided intensity, instinctively weighing every-
thing in the balance, holding the judgment in check until he had pon-
dered long and deeply and had considered every conceivable conclu-
sion in all its relations; he was born for the bench as Alexander was
born for conquest. It was this temperament and this structure of
mind that in a measure disqualified him from rising rapidly to a com-
manding position at the bar. When he was nominated for the Su-
preme bench he had no such general standing as a lawyer among the
people of the state as his talents entitled him to. Men with less in-
tellectual calibre had attracted more notice. But the members of his
own profession knew him to be one of the very ablest lawyers in the
state.

From eleven vears intimate acquaintance with him I can bear wit-
ness that he was singularly free from any pride of opinion. His
mind was always open to light. The writing of an opinion did not
necessarily set his judgment so that new argument could not remould
it. Not that his mind was weakly plastic. The very reverse was the
case. Its fiber was exceedingly strong. And he was so painstaking in
his work, and his will was so firm that nothing like vacillation char-
acterized his conduct in the decision of a case. The conclusion he
reached was not easily altered. But this was not because he loved to
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flatter himself with the thought that he was nearly infallible, but be-
cause the comprehensiveness of his mind enabled him in the great
majority of cases to consider before the preparation of his opin-
ion every circumstance and every argumnt so that new light on
the case was no longer possible. Not a few of the written
opinions of the court, of which he was a member were radically
changed after reargument; and some of these opinions were his
own. There was never a time during his eleven years’ service
on the bench when he could not weigh a criticism of any opin-
ion he had written with the same judicial fairness with which
he originally approached the consideration of the case. In this con-
nection I would allude to the firmness of his will. He did not call
upon the heavens to witness that he could not be moved from his
decision or deflected from his purpose. Loud vaunting was never
his style. But those who knew him realized that the quiet unboastful
man was anchored to his determination, not with a silken cord, but
with a cable of steel. The logical power of his mind was great. In-
deed if he had any weakness as a judge, it was a tendency to follow
the windings of logic to conclusions somewhat at variance with prac-
tical judgment. His judgment, however, was sound and safe, and in
the last analysis he would sacrifice on its altar the result to which
logical processes had conducted him. But he sometimes seemed to
witness with regret the destruction of the beautiful and flawless off-
spring of his reason. When, however, syllogisms brought him to
conclusions inimical to natural justice there was no regret—not even
a moment’s hesitation. Logic he could—and even legal principles he
sometimes was strongly tempted to—push aside to thwart the machin-
ations of wrong. Abhorrence of every form of injustice was so
deeply rooted in his nature that time and again he had to struggle
to look beyond the narrow horizon of the particular case into the
broader field of future consequences from the deviation from settled
doctrines that equity might, in the immediate present, be done. Of-
tentimes he would, for a moment, make the plea of Bassanio,
that established rules be departed from that evil might be foiled. It
was the man that spoke then. But it was never long before the
spirit of Portia filled him, and the magistrate answered the appeal
of the man as Portia did that of the friend of Antonio, that to un-
settle the law is a greater evil than to maintain its integrity at the
cost of injustice in a single case.

His knowledge of principles and his grasp of the philosophy of the
law were ample. We do not claim for him the legal learning of a
Story; nor had he travelled as far a-field as theoretical jurists in
speculation and investigation into the genesis and history of various
systems of jurisprudence. But he was thoroughly equipped for the
great work of the practical administration of justice through the
instrumentality of human tribunals. A redundancy of legal learn-
ing is of no advantage to the practical jurist. Indced it sometimes
enfeebles the mind and creates a confusion which renders it difficult
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and often impossible to select from the exuberant wealth of mate-
rials the controlling doctrine in the case. After all, the great faculty
needed on the bench is the power to seize upon the dominant prin-
ciple in the clash between widely different rules, all seemingly appli-
cable to the case. He seemed to know, by a sort of legal instinct,
what rules must give way and what must be accorded supremacy.
when to many minds the question would be exceedingly difficult of
solution. His mind was discriminating, and yet his intellectual vision
was not microscopic. The brain that is too fertile in distinctions
can never take a broad view of any subject, and is therefore unfitted
for judicial work. In the main, the rights of litigants must be
judged by general principles, and by keeping the mind free from
quibbling and hair splitting in exploring the record for the vital and
controlling facts. As between the over-subtle intellect and the one
somewhat deficient in powers of discrimination, but possessing
soundness of judgment and breadth of view, the later is far the safer
and more valuable for the work of the bench. Judge Bartholomew,
however, did not belong to either class. In this respect he seemed to
me to be as nearly perfect as is possible to fallible man. He could and
did discriminate sharply when there was ground for distinction. But
he could not—and he never essayed to—"‘sever and divide a hair twixt
north and northwest side.” He had no slavish veneration for prec-
edents. And yet he saw that a rational deference to authority was
of the very essence of the law, and that in the main necessary changes
should emanate from the legislative body. No one could be more
ready in a proper case to deal fearlessly and radically with an un-
sound decision. But he was no judicial iconoclast smiting the es-
tablished system that he might erect in its place his personal views
as to what the law ought to be.

He had not the root and branch spirit of Bentham. Neither had
he the ultra conservatism of Lord Eldon. As a general rule he
pursued the beaten paths of jurisprudence. And yet, he also saw
that legal science was not perfect, that it must grow, and that some
of its best developments might come from a wise and cautious use of
the power of the judge to alter what had become obsolete, or what
was bound to work intolerable injustice.

Those who had occasion to appear before the Supreme Court while
he was one of its judges will not soon forget his urbanity on the
bench. He never exhibited the least impatience, even under circum-
stances calculated to disturb the equipoise of the calmest mind. He
invariably accorded to counsel a most respectful attention. He did
not essay, by remarks from the bench, to parade his legal learning.
nor did he ever, in the argument of a case, espouse either side, and
thus force counsel to engage in a contest with the court as well as
with his adversary. Whatever observations he made during the dis-
cussion of a case were in the nature of inquiries to elicit information,
or of a brief statement of his views: and sometimes he would indi-
cate that a particular point was giving him trouble and ask counsel

- ——
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for light. His graciousness has undoubtedly encouraged and helped
many a young attorney who, for lack of experience, had not yet ac-
quired the self possession of a veteran of the bar. But while he was
kind and gracious, he never suffered any one to forget that he was
in a court of justice and what was demanded by the proprieties of
the place. There was nothing in his manner unbecoming his high
position. Far from it. His dignity of bearing could not be sur-
passed. Those who knew him well saw behind it the real dignity of
character of which it was the outward and natural expression.  He
did not pose. He did not by his demeanor say: “I am Sir Oracle.”
He was dignified in his bearing simply because within him were high
ideals, lofty self-respect and true nobility of character. His dig-
nity was a part of the man, not something put on for outward show.
And it attended him wherever he went. In court and out of court,
at home, on the street, in social intercourse, in his intimate relations
with his associates on the bench—everywhere, he had the same quiet
and never failing dignity which compelled the respect of all. Ap-
proachable, genial, companionable, he yet had that about him which
warned all who came in contact with him that there was a line of
familiarity which none must pass. Although I enjoyed an intimate
acquaintance with him, I wbuld as soon have thought of smiting him
in the face as of greeting him with some of the well known forms
through which good fellowship is oftentimes expressed. I could
lay my hand on his shoulder in expression of my regard or sympathy.
But 1 would have deemed it almost sacrilege to have struck him on
the back with a loud and boisterous salutation.

Although he was not connected with any church organization he
was at heart a religious man. On the subject of religion, however,
as on so many other subjects, he was extremely reticent. Seldom
did he allude to it and then only in the briefest manner. Just what
theological views he entertained it is impossible to tell. Though I
essayed a number of times to draw him out I never could ascertain
whether he clung to the older orthodoxy, or accepted the modern
modifications thereof or should be classed among the radicals. Per-
haps he knew not himself and it is no matter. Theological systems
are not religion. They are multitudinous and evanescent, while re-
ligion is one and experiences no change. They come and go as
shadows pass over a summer landscape.

“Our little systems have their day.

They have their day and cease to be.
They are but broken lights of Thee,
And Thou, O Lord, art more than they.”

From the few words he dropped 1 inferred that he leaned to-
wards the older creeds ; and yet it was not difficult to discover in him
a sympathy with Whittier’s sublime rebuke of man’s futile efforts to
measure the Infinite and search out the Divine plan.
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“Who fathoms the Eternal Thought,
Who talks of scheme and plan.

The Lord is God. He needeth not
The poor device of man.

“I walk with bare, hushed feet

The paths ye tread with bloodness shod.
I dare not fix with mete and bound
The love and power of God.”

He believed that man is not flesh that perisheth, but spirit that is
immortal ; that there is a Moral Governor of the universe whose na-
ture is love and whose unchangeable purpose is beneficence; and
that the Divine plan is the development of the human soul into har-
mony with the Infinite Soul. No subscription of any creed would
have added aught to the evidence that he was religious in the truest
sense of the word. This was shown by his gentleness, his kindness,
his sympathy, his unfaltering fealty to duty; his heroism, his life of
self sacrifice, his high ideals, his purity in all relations and his
tender and unspeakable devotion to those who were nearest to him.
What are these but religion itself.

I hardly dare allude to his incorruptibility as a judge lest I insult
his memory by seeming to indicate that his fair name as an up-
right magistrate is in need of defense. No testimony from his pro-
fessional brethren on this point is called for. The people believed
and rightly belived in his unspotted purity as a jurist with a faith that
nothing could have shaken and which was as wide as the borders of
the state. :

The opinions he wrote were characterized by a high order of excel-
lence not only for the soundness of their views but for their literary
merit as well. His style was terse, pointed and clear. He possessed a
very happy faculty of orderly and lucid exposition of the facts, and
no man could determine more quickly or more infallibly the essential
facts of the cause to be decided. His reasoning was compact, and
there was a smooth flow to h#s sentences which made the reading of
them a pleasure. It may be truihfully said that he possessed a beauti-
ful and correct style ; that it was not marred either by redundancy or
by poverty of expression ; and that strength and dignity always char-
acterized it. :

His reputation as a judge extended far beyond the limits of his.
state. There are some here today who have felt the thrill of pride
at hearing unstinted praise of his work by able lawyers and judges
in other jurisdictions. He was an orator of more than ordinary
strength and he has delivered some addresses in the state that will
be long remembered.

He is gone and yet he is still with us,—with us in memories that
will not soon fade away. We again see him enter this temple of jus-
tice at the head of his associates*and ascending the bench take his
seat thereon and preside over the deliberations of this court with his
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accustomed dignity and grace. We look upon his henignant and in-
tellectual countenance as of yore. We hear the mild tones of his
voice. His presence inspires us with the feeling that he is every inch
the judge and that the seat he occupies is his by an almost in-
defeasible title. He is with us, too, in the inspiration of his example,
and he lives and will continue to live for the Bench and Bar and peo-
ple of the state,—aye, and of the nation also, in his solid and endur-
ing contributions to jurisprudence. His memory will not soon perish.
For many vears will he be accepted in this state as the standard by
which to guage judicial fitness and judicial work. Long will it be ere
he will share the fate common to lawyers and judges whose names
are not connected with some great historic event,—their gradual fad-
ing from a distinctive view as the age in which they live recedes, even
as the forest trees on the mountain side, though some of them be
monarchs, are finally enveloped and lost to sight in the blue haze of
the far receding hills. It requires no stretch of the imagination to
predict that even a century herce those who can judge of his work
will pay him the tribute that he labored on the temple of justice with
usefulness and distinction. Can a lofty and pure ambition ask a more
precious fame? .

Hon. Seth Newman then addressed the Court and said:
May it please the court:

Nearly five months have passed since, without premonition, Judge
Bartholomew passed to his final rest. On the suggestion of his
death, this court adjourned as a mark of esteem, and appointed
this time as the most appropriate occasion for hearing such tributes
of love and respect as his brethren of the bench and bar should see
fit to offer to his memory.

The effect of the sudden shock, the poignant sorrow, felt at the
first intelligence of his unexpected demise, have been mellowed by
the passing of time, and we may now, with clearer vision, with
more accurate discrimination—calmly and dispassionately, here, in
this temple of justice—where extravagant statement and fulsome
adulation would be ill advised—do more complete justice to his
character as a lawyer, a jurist, a citizen and a man. It is not my pur-
pose to enter on an extended eulogy of Judge Bartholomew. My
acquaintance with him began on his accession to the Supreme bench
of the state and continued for eleven years until his death. Our in-
tercourse, living in widely separated localities, was not as intimate
socially as it would have been under other conditions, and there are
other members of the bar, who, from more intimate knowledge of
him personally, are more competent to form a just estimate of his
personal and social character; yet I can not refrain, at this time, from
offering my feeble tribute to his worth, expressing my deep convic-
tion of the nobility of character he exhibited in all the walks of life,
and the true manhood, which was ever the overshadowing attribute
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of his nature. Our judgment of the living is never accurate, never
clear, never dispassionate, never just. The struggles, failures, dis-
appointments and perplexities of life cloud our vision and distort
our perception. The passions common to humanity, accentuated and
intensified by the fierceness of the struggle for existence, unfit us
to clearly perceive, and justly appreciate the virtues of our fellows.

But in the presence of the great mystery which we call death,

human prejudices, human passions, envy, hatred and malice shrivel
and pass away, charity holds the scales with which we weigh the
deeds of men, and in the purer light of the chastening influence of
the great destroyer, we discern more clearly the true character of
those who have left us forever. It has been said that “the evil
men do lives after them,” but as the golden rule of life, enunciated
by the Great Teacher, becomes more and more the basis of human
motive and human action, the evil perishes. Only the purer, nobler,
higher elements of character survive, ahd become enduring mem-
ories, which we ever delight to cherish. They are the voices of
_the voiceless speaking on forever. Conscious that in life all walk
in the shadow of faults and failures which ever beset and hamper us,
in the presence of death, under the gracious influence of faith in the
brotherhood of man, we more and more willingly judge as we would
be judged. The voice of envy is hushed. Passion, prejudice, jeal-
ousy, all animosities are forgotten. Peculiarities, traits born of en-
vironment and of special conditions in life, fade away. Only the
sterling worth of true manhood, and nobility of character, remain
and endure while memory lasts.

When a man dies who has heroically fought the battles of life,
who has been true to his convictions of duty, and faithful to every
trust, who with the courage of his convictions has stood strenuously
for the right, unawed by foe, unswerved by friend, he is entitled
to our praise and highest admiration, and in paying tribute to his
memory we honor ourselves and the civilization to which we belong.

The literature of the world is rich with the tributes of love and ad-
miration paid to such; the homage instinctively given to the mani-
festation of the highest type of manhood, the recognition accorded
to the most perfect development of human life. The people of all
nations have delighted to honor those who have uttered the best
thought, and steadfastly stood for the noblest endeavor of their time.

Upon the intelligence, courage, integrity, virtue and patriotism

of the citizen, rests the success and perpetuity of free institutions,
and it well becomes us as Americans, to honor the memory of a brave,
intelligent, independent man, of unblemished integrity, purity of mo-
tive, steadfastness of purpose, and unwavering determination for the
right, who has met the duties of life heroically and performed them
faithfully. Such a man was Joseph M, Bartholomew.

As a lawyer he was the peer of any in the state. He was no mere
case lawyer, but was familiar with, and had a keen discriminating
understanding of the great fundamental principles of natural justice

- L e o eem—— —— -
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and equity, which are the foundation of all law—and of their proper
application to the transactions of life. His perception and un-
derstanding of the framework and nature of the American system
of constitutional government were clear and well defined, and he had
an abiding faith in the ability of the American people to maintain
and perpetuate that government. He was thoroughly conversant
with the line of demarcation which separates federal from state juris-
diction in our complex system. He was a man of original thought,
of breadth, learning and great logical reasoning power, painstaking,
conscientious, and industrious.

With a receptive mind always open to conviction, ever considerate
of the rights and feelings of others, tenacious in his own opinions,
while extremely tolerant of all others, with a temperament always
calm, self possessed, and genial, with a fine sense of justice and right,
he was a model jurist. His opinions written while on the bench were
acredit to himself and an honor to the court, and to the state. They
were always clear, scholarly, concise, logical, forceful and convinc-
ng. He was ever mindful of the fact that the province of the courts
15, 10 declare and enforce the law, not to make it. On the bench
he was ever patient, affable and genial, yet always dignified and just.
In the discharge of official duties he was unapproachable and incor-
ruptible, and knew neither friend nor foe. The accidents of wealth,
position and influence were not persuasive with him.

He was a man of courage and acted without fear. He was loyal
to his convictions, thought for himself and spoke what he thought.
Friendship could not swerve nor enmity deter him. He clearly saw
the path of duty and courageously followed it. His self respect was
his constant companion. He was without vanity or ostentation, yet
4 commendable pride gave him great force of character.

He was an absolutely honest man. No cloud of suspicion ever
rested over him, no breath of calumny ever touched him, no arrow
of vituperation was ever aimed at him.

As a citizen he was irreproachable. In the agony of his country,
he offered his life for her protection. Upon all social and political
questions he was found with those who wrought for the good of the
social fabric.  With his qualities and characteristics, good citizenship
Was a matter of course, a necessity. .

But above his qualities as a lawyer, above the ermine he wore,
above all other elements of character, towered in calm majesty like
2 lofty mountain peak, a genial, kindlv humanity, a tenderness of
svmpathy, a kindness of heart, a gentleness of manner, a sincerity
of friendship, a true, noble manliness, that overshadowed all else.

He was more than a lawver, more than a jurist, more than a citi-
zen, more than a patriot. He was a true man. It was this that drew
t0 him the admiration, the respect, and the sincere friendship of all
who associated with him.

Itis as a type of that which is best and highest in life that we
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honor him. We cherish most, his qualities of soul. These will en-
dure in memory when all others are forgotten.

In the full power of his mature manhood he left us.

In the midst of the activities and responsibilities of the practice of
his chosen profession, in the prime and vigor of life, at the meridian
of his usefulness, at the summit of his career, with the well earned
honors of official service resting gracefully upon him, the future full -
of hope and promise of rich reward, the summons came, and he
passed gently, silently. beyond the limits of our vision, beyond the
reach of human praise or blame, beyond the bounds of time and
space, beyond the sunset’s purple twilight, and entered the dawn of
eternity, that vast realm of peaceful rest, peopled by the innumer-
able, the final goal of all human hope and aspiration, leaving with us,
only the memory of a brave, honest, true, noble man, who bowed
alone to death.

GENERAL W. H. STANDISH.

May it please the court:

It was my lot to know Judge Bartholomew from the organiza-
tion of our state until the time of his death. During two years
of that time I was placed in daily contact with him at Bismarck.
Living in the same building, and meeting him there and at his home,
seeing his demeanor towards his neighbors and those coming in
contact with him officially and as citizens or neighbors, I can
say that I can cheerfully and heartily endorse and second the reso-
lutions that have been placed before this court by the three different
associations and the remarks of the court.

HON. BURLEIGH F. SPALDING,

May it please the court:

I have not come here prepared or expecting to say anything on
this occasion, but there are one or two elements in the character and
make up of Judge Bartholomew that have always struck me very
forcibly. TFrom the earliest dawn of history to the present time,
it has been customary on the death of distinguished citizens and
public servants for the public to analyze their characters and their
.abilities. This is well. It serves as a guide to the young and to
the inexperienced and to those taking their places. It has of late
years been somewhat in vogue to consider only men of genius, only
those pursuing or directing their efforts in the line of some spe-
cialty, as being the most valuable citizens and the most entitled to the
encomiums of their fellow men. It is a question in my mind
whether this is the correct method by which to estimate any per-
son’s life either in public or private. It has often occurred to me
if the world were made up only of specialists, of people who were
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brilliant in certain lines, that it would be a very ill balanced world,
and that especially in a republic. It would be far wanting in the
elements which are necessary to the equipoise of the state and its
institutions. It has seemed to me rather, that the public servant—
that the private citizen was the best public servant and the best
private citizen who was the best balanced in all lines and in all
directions, whose judgment was good, who was not carried off by
flights of fancy, or in any particular line, to the exclusion of the
other sides of his character, or the other phases of his occupation
or position; and in thinking on this line, and in line with that
thought, it seems to me that I have never known a man who more
fully lived, or came up, to the ideal of a well rounded citizen, of a
well balanced public servant, of a fully equipped judge than did
the late Judge Bartholomew. And, for these reasons, to say nothing
of many others, his death is a great loss to the bar and to the bench
of the State of North Dakota. Men of character and integrity com-
bined with legal attainments of high order, of ripe judgment and
symmetrical in all the elements of manhood and good citizenship are
not always available for positions of trust and responsibility and -
the people of this state have reason in the death of Judge Bar-
tholomew to mourn the loss of one who in my estimation came very
near filling all these requirements.

EDWARD ENGERUD,
If the court please:

There was one element in the character of Judge Bartholomew
which more than any other won the affections of the younger mem-
bers of the bar. We all knew, appreciated and admired his personal
dignity, his ability and learning, but the one great trait which ap-
pealed to the hearts of every member of the bar, and particularly
of us younger members who came in contact with him, was the
kindliness of the man. No one could come in contact with Judge
Bartholomew without feeling that he was a man of warm sympathies
and kind heart, ready to extend kindly encouragement to earnest
effort. His integrity, dignity, learning and ability won our respect,
but his dignified kindliness won our hearts. Hence it was that when
the sudden news of Judge Bartholomew’s death came, it was es-
pecially a shock to the young members of the bar. Each one felt,
I am sure. as I did, that we had lost a personal friend.

M. H. BRENNAN,
May it please the court: .

I had the pleasure of meeting a gentleman from Seattle, who
was on his way to Europe in the interest of a large estate. In the
course of our conversation he said: “You have a brilliant court here
in North Dakota and you have lost a very brilliant man, (refer-
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ring to Judge Bartholomew.) The decisions of this court have
great respect in other states. We think very much of them in our
state.” I told him I felt considerable pride in that as a member of
the bar of North Dakota, and I tell this little incident here as
something of more value than I could say as showing the wide repu-
tation of Judge Bartholomew in regard to his ability. I have no-
ticed that his writings stand the test of literary criticism and his
addresses meet with unanimous popular approval, two qualities
which are rarely found in the same person.

I shall feel that life was not spent in vain if, when I am gone,
even one person shall feel as deeply for me as I do for Judge Bar-
tholomew.

W. E. PURCELL.
May it please the court:

It was my fortune to know Judge Bartholomew reasonably well,
and with profit to myself. When he was nominated and elected
a member of this court there was perhaps somewhat of a feeling
pervading the people of the state that perhaps he was not as well
qualified as many other lawyers in the state to perform the duties
of an appellate judge, but his work, as a member of this tribunal,
in a very short time dispelled any fears as to his fitness for the
position. He demonstrated as a member of this court, to the legal
profession and to the people of this state, that he had a clear, logical
and analytical mind. His decisions will stand as a monument both
to his fitness and to his integrity, and the state of North Dakota at no
time in the past has lost an officer that she will miss more than
Judge Bartholomew.

. C. E. LESLIE
May it please the court:

I did not intend to say anything in memory of Judge Barthol-
omew, not that I do not wish to, but because there are so many here
who are more able to do so.

I generally say but little on occasions of sadness, as I feel very
strongly when anything of this kind really moves me, and there-
fore I shall say very little.

It has been my fortune to be a member of the bar and appear be-
fore the Supreme Court of three different states, each of these
states have a Supreme Court whose decisions stand high. The
old state of Vermont which had upon its Supreme Court bench such
men as Colmer, Redfield and Barrett who certainly rank high, as
members of this court who have had occasion to examine eastern
authority well know.

The Supreme Court of Minnesota under Chief Justice Gilfillan
was certainly a very strong Supreme Court, but I have never felt
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that the Supreme Court of North Dakota need take a second place.
And of the members of this Supreme Court we all recognize the
fact that the chief justice, who has lately been taken from us, did
much to give our Supreme Court the standing it has, and we all,
both admire him and his memory.






SUPREME COURT RULES.

RuLE 1.

CLERK's OFFICE, WHERE.] Until otherwise directed by a rule
of court, the clerk of the supreme court shall keep his office at
the capital of the state. When absent from the capital, the office
shall be kept open, and the duties of the clerk shall be performed
by a deputy. The clerk shall not practice as an attorney or
counselor.

RuLe II.

CLERK, DUTIES OF.] He shall keep a complete record of the
proceedings of the court, and shall perform all the duties pertain-
ing to his office. He must not allow any written opinion of the
court, or any original record or paper pertaining to his office to be
taken therefrom without an order from the court, or one of the
judges thereof. He shall promptly announce, by Iletter, any
decision rendered or order entered in any cause or matter, to one
of the attorneys of each side, when such attorneys are not in
attendance upon the court.

Rute III.

CLERK’S FEES, DEPOSIT OF.] The appellant, on bringing a cause
to this court, shall, at or before the filing of the record, deposit
with the clerk of said court the sum of eight dollars, to apply on
his fees, and in all cases (except habeas corpus) originally brought
in this court, the plaintiff or petitioner, at or before the filing of
the first papers in the case, shall deposit with the clerk the same
amount for the same purpose.

RuLe IV.

APPEALS, NOTICE HOW SERVED, WHEN ENTITLED TO BE HEARD.]
The notice of appeal in civil cases shall be signed by the appel-
lant or a licensed attorney residing in this state, and shall be
served in the manner- indicated in section 5606, Revised Codes;
and if not served at least sixty days before the first day of the
next succeeding term of the supreme court the case shall not be
heard at such term unless a printed abstract and a printed brief
shall be served and filed by one party or the other as provided by
section 5632, Revised Codes, at least twenty-five days prior to the
first day of such term.
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RuLE V.

PAPERS TO BE TRANSMITTED.—CLERK'S CERTIFICATE APPENDED. ]
When an appeal is taken either from a judgment or an order
(except in cases where by special order of the district court
copies are sent to the supreme court in lieu of original papers)
the clerk shall transmit the original judgment roll, or in case of an
order, the original order and the original papers used by each party
on the application for the order as required by section 5607, Re-
vised Codes, with his certificate attached thereto as herein pro-
vided. In framing appealable orders the attention of trial courts
and of counsel is particularly called to the terms of section 5719 of
the Revised Codes. The following or equivalent forms of certificate
may be used:

[Form of Clerk’s Certificate when the Appeal is from a Judgment in Civil Cases.]

STATE OF NORTH DAKOTA, %
County of....ovvunenn

I, A. B., Clerk of the District Court within and for said County of
.......... in the..........Judicial District of the State of North Dakota,
do hereby certlfy that the above and foregoing papers are the original notice
of appeal, with proof of service thereof, and the undertaking given thereon,
and also the original judgment roll and certificate of the judge thercto
appended (or full, true and complete copies of said ]udgment roll and certifi-
cate, as the case may be) in the above entitled action, wherein............
is plaintiff and............ is defendant, as the same now remain of record
in said Court, and the same are transmitted to the Supreme Court pursuant
to said appeal.

In Witness Whereof, I hawe hereunto set my hanad and affixed the seal
of said Court this.......... day of........:. , A. D. 190..

(Seal.) e eerieaeanns R Clerk.

(Form of Clerk’s Certificate when the Appeal is from an Order.]
STATE OF NORTH DAKOTA, ?

........ Judicial District.

Judicial District.

County of.oovvevuene. V77 i
I. A. B.. Clerk of the District cnurt within and for the said County of
.......... , in the..........Judicial District of the State of North Dakota,

do hereby certify that the above and foregoing is the original notice of
appeal, with proof of service thereof, and the original undertaking given
thereon; also the original order from which an appezl is taken, with all the
papers used by each party on the application for such order, with the cer-
tificate of the judge attached thereto (or full, true and complete copies of
such order, papers and certificate, as the case may be) in the above entitled
action, wherein............ is plaintiff and............ is defendant, as the
same now remain of record in said Court. and the same are transmitted to
the Supreme Court pursuant to said appeal.

In Witness Whereof, I have hereunto set my hand and affixed the seal
of said Court this.......... day of.......... , A. D. 100...

(Seal) L B, Clerk.

{Form of Clerk’s Certificate in a Criminal Case.]

County of.evvvenene. V20t
I, A. B., Clerk of the sttrlct Court within and for said County of
.......... , in the..........Judicial District of the State of North Dakota,

do, pursuant to the notice of appcal filed herein, hereby certify and return
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that the above and foregoing is a true and complete transcript of the record
in this case, to-wit: the information (or indictment), the minutes of the Clerk
of the District Court; the instructions to the jury, given and refused. with
the endorsements thereon; a statement of the case and a copy of the judg-
ment, and also the certificate of the Judge of the District Court, in an action
wherein the State of North Dakota is plaintiff and............ is defendant,
as the same now remaihs of record in the said Court, and the same are trans-
mitted to the Supreme Court pursuant to said appeal.

In Witness Whereof, I have hereunto set my hand and affixed the seal
of said Court this........ ..day of.........., A. D. 190...

Seal.) e reeaeaes Clerk.

RuLE VI.

RECORDS TO BE TRANSMITTED ON  ,APPEALS.—FROM - ORDERS.—
FROM JUDGMENTS.] On appeal from an order, the record trans-
mitted must contain the order appealed from and all of the original
papers used by each party on the application for such order, or
copies thereof, as provided in section 5607, Revised Codes. When
any portion of the record is embraced in the stenographer’s min-
utes the same shall be transcribed and certified to by the presiding
judge. All papers and evidence must be described in the order
as provided in section 5719, Revised Codes,

On appeal from a judgment the record must contain the judg-
ment roll, as defined in section 5489, Revised Codes, and such
other orders and papers as have been, by the order of the court,
incorporated into and made a part of it, including such order.
And in making up such judgment roll the papers constituting the
same shall when practicable be securely attached together in the
order set forth in Rule XII, for the prepartion of abstracts.

In all cases the record transmitted must contain the certificate
of the judge, as provided in Rule IX.

Whenever copies of any papers included in the record are trans-
mitted to this court, on appeal, in place of the original, such copies
must be plainly typewritten, double spaced, on good paper and
.the pages thereof must be consecutively numbered and the lines
on each page must be so numbered.

RuLe VII.

SETTLEMENT AND CONTENTS OF STATEMENT OF THE CASE IN
CASES NOT TO BE TRIED ANEW ON APPEAL UNDER SECTION 5630.]
The statement of the case in cases not to be tried anew on appeal,
under section 5630, must be prepared, and settled in conformity
with sections 5464, 5405, 5466, 5467, 5468, 5469 and 5470, Revised
Codes.

Following the title of the case it shall contain:

First—A specification of the errors of law upon which the appel-
lant intends to rely.

Second—If the decision is attacked for insufficiency of the evi-
dence it must contain a specification of the particulars in which
the evidence is alleged to be insufficient to justify the verdict or
other decision.
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The errors upon which the party relies must be stated, with so
much of the evidence and proceedings and other matters as are
necessary to explain it and no more.

The specifications above mentioned are vital parts of the state-
ment of the case and must be included in and settled and allowed
by the district court as parts thereof.

If the evidence, or any part thereof, is embraced in the state-
ment, it must be epitomized by excluding all superfluous matter
and verbiage.

The evidence shall be reduced to a narrative form, except in
those particulars in which a transcript of part of the stenograph-
er’'s minutes becomes necessary to preserve the sense or present
the particular points of error. All superfluous matter, including
all evidence not bearing upon the specifications, is required to be
rigorously excluded.

The stenographer’s minutes of the trial, if settled and allowed,
do not constitute a statement of the case, in this class of cases,
within the meaning of the law and will not be so regarded by this
court. .

The -portion of such statement containing the evidence shall be
clearly typewritten, double spaced, on good paper and the pages
shall be consecutively numbered and the lines on each page so
numbered.

Documents on file in the case and original exhibits offered in
evidence, or properly certified or authenticated copies of such
documents and such exhibits, may be attached to and made a part
of the statement in the case, or their substance stated. In setting
out exhibits, exclude all merely formal parts.

When it is necessary to embody exhibits in the statement and
they are of such a nature that they cannot be readily attached to
the remainder of the statement of the case, they, as well as all
other exhibits included in the statement must be clearly identified
as a part of the statement by a proper reference thereto in the
judge’s certificate to the settled statement and filed with and trans-

mitted to this court as a part of the record.
(For statements under section 5630 see Rule XV.)

RuLe VIII.

STATEMENT MAY BE SETTLED AND SIGNED BY OTHER THAN PRE-
SIDING JUDGE, WHEN AND HOW.] Where a judge of the district
court who may be authorized by law to settle and sign a statement
of the case in any action, dies or becomes disqualified by .illness,
is absent from the state or is removed from office before the state-
ment is settled and signed, any other judge of the district court of
any district in this state adjoining that in which such action is
pending, shall, upon a satisfactory showing of the facts, be author-
ized to settle and sign such statement, and when so settled and signed
the same shall when filed in the proper office be in all respects a valid
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and binding statement of the case in such action; provided, that
this rule shall have no application to cases where a judge of the dis-
trict court whose duty it is to settle and sign a statement wholly
refuses to settle and sign any statement in the case or who refuses
to allow an exception in accordance with the facts.

RuLe IX.

JUDGE’s CERTIFICATE REQUIRED.] In all civil actions and special
proceedings which are brought into the supreme court by appeal
the judge of the district court shall append to the original judg-
ment roll or record, filed in the court below, a certificate signed by
him as follows: In civil actions and special proceedings the certifi-
cate shall state in substance that the above and foregoing papers
—naming each separately—are contained in and constitute the judg-
ment roll (or other record as the case may be) and the whole thereof.
The original certificate (or copy thereof in cases where a copy is
transmitted) must be embraced in the record sent to this court.

RuLe X.

RESPONDENT MAY REQUIRE RETURN TO BE FILED, WHEN.] The
appellant shall cause the proper return to be made and filed with
the clerk of this court within sixty days after the appeal is per-
fected. If he fails to do so, the respondent may, by notice in writ-
ing, require such return to be, filed within twenty days after the
service of such notice, and if the return is not filed in pursuance
of such notice, the appellant shall be deemed to have abandoned:
the appeal, and on an affidavit proving when the appeal was perfected
and the service of such notice, and a certificate of the clerk of this
court that no return has been filed, the respondent may on eight
davs’ notice in writing to the appellant apply to any judge of this
court for an order dismissing the appeal for want of prosecution,
with costs, and the court below may thereupon proceed as though
there had been no appeal ; provided, nevertheless, that this rule shall
have no application to cases where the respondent has elected to
cause the record to be transmitted to the supreme court as regulated
by the proviso contained in section 5607, Revised Codes.

RuLe XI.

DEFECTIVE RETURN, HOW CURED.] If the record returned by
the clerk of the court below is defective, either party may, on an
affidavit specifying the defect or omission, apply to the chief jus-
tice or one of the judges of this court for an order that such clerk
make a further return and supply the omission or defect without
delay. And in a proper case on such applicatioit, and in such
terms as shall be just, the record may be returned for the use of
the district court when that court desires to amend the record of
the proceedings had below. Such application may be made at any
time before the case is finally submitted.
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RuLe XII.

PREPARATION OF ABSTRACTS IN CASES WHICH ARE NOT TO BE
TRIED ANEW ON APPEAL UNDER SECTION §630.] The abstract in
cases which are not to be tried anew under section 5630, Revised
Codes, shall be prepared in substantially the following manner and
form:

IN THE SUPREME COURT.
STATE' OF NORTH DAKOTA.
veveeeeeesees.Term, 100...

Appellant or
JOHN DOE, Plaintiff and a Respondent, as

case may be.
Vs,

Appellant or
RICHARD ROE, Defendant and ; Respondent, as
case may be.

COMPLAINT.

The plaintiff is his complaint states his cause of action as follows:

(Set out all the complaint necessary to an understanding of the questions

to be presented to this court, and no more. In setting out exhibits omit all

merely formal irrelevant parts; as, for example, if the exhibit be a deed or

mortgage and no question is raised as to the acknowledgment, omit the
acknowledgment.)

(The summons is made a partof the record by statute.)
DEMURRER.

To which complaint the defendant demurred setting up the fol-
lowing grounds:

(State only the grounds of the demurrer, omitting all formal parts. If a
pleading was attacked by motion below, and the ruling thereon is one of the
questions to be reviewed, set out the motion, omitting all formal parts.)

Andon the..........of...................., 100.., the same
\;;as submitted to the court, and the court made the following ruling
thereon :

(Here set out the ruling. In every instance let the abstract be made in
the chronological order of the events in the case—letting each ruling appear
in the proper connection. If the defendant pleaded over, and thereby waived
his right to appeal from these rulings, no mention of them should be made .in
the abstract, but it should continue.)

ANSWER.

Which complaint the defendant answered, setting up the following'
defenses :

(Here set out the defenses, omitting all formal parts. If motions or de-
murrers were interposed to the pleading, proceed as directed with reference
to the complaint. Frame the record so that it will properly present all ques-
tions to be reviewed and raised before issue is joined. When the transcript
shows issue joined, proceed.)
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On the.......... (6] , 190. ., said cause was
tried by a jury (or the court, as the case may be), and on the trial
the following proceedings were had:

(Set out so much of the statement of the case as is necessary to show

the rulings of the court to which exceptions were taken during progress
of the trial.)

INSTRUCTIONS.

At the proper time the plaintiff (or the defendant, as the case
may be), asked the court to give each of the following instructions
to the jury:

(Set out the instructions referred to, and continue.)

which the court refused as to each instruction, to which several

rulings the plaintiff (or defendant) at the proper time excepted,

and thereupon the court gave the following instructions to the jury:
(Set out the instructions.)

To the giving of those numbered (give the numbers, if num-
bered,) or (if not numbered) to the giving of the following por-
tions thereof (setting out the portions), and to the giving of each
thereof, plaintiff (or defendant) at the proper time specifically
excepted.

On the.......... day of............ ...l , 190.., the jury
returned the following verdict into court:
(Set out the verdict.)
(If the cause be tried by the court, instead of the instructions and ver-
dict of the jury, set out so much of the findings of fact and conclusions of

law, and requests for findings, if any, together with the exceptions relating
thereto, as may be necessary to present the errors complained of.)

MOTION FOR NEW TRIAL.
On the.......... dayof.......oooviiiiine, 190. ., the plain-

tiff (or defendant) served notice of intention to move for a new
trial, as follows:

(Here insert notice of intention, omitting all formal parts.)

On the.......... day of.........oolill 190. ., the plaintiff
(or defendant) moved for a new trial upon the grounds therein
specified.

On the.......... dayof............cooout , 190. ., the court

_made the following rulings upon said motion :

(Set out the record of the ruling to which the plaintiff (or defendant) at
the proper time excepted.)

JUDGMENT.
On the.......... day of................ , 190.., the following

judgment was entered:
(Set out the judgment entry (or order) appealed from.)
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On the.......... dayof...........oooit , 190. ., the plaintiff
(or defendant) perfected an appeal to the supreme court of the
state of North Dakota from the judgment (or order as the case
may be), by serving upon the defendant (or plaintiff, as the case
may be), and the clerk of the district court of............ county,
a notice of appeal.

(If supersedeas bond was filed, state the fact.)

(This outline is presented for the purpose of indicating the character of
the abstract or abridgment of the record contemplated by the rule, which.
like all rules, is to be substantially complied with. Of course, no formula can
be laid down applicable to all cases. The rule to be observed in abstracting
a case is: Preserve everything material to the question to be decided, and
omit everything else. When statements of the case are framed in accordance
with the statute and Rule VII the work of abstracting the record for use in
this court will be reduced to the minimum, and will generally relate only to
matters of form.) ’

The abstract, when it consists of more than five printed pages,
must be followed by an accurate index of its contents, referring to
folios and pages. Witnesses shall be indexed by name, and ¢x-
hibits by the numbers or characters by which they are identified
in the record. In exceptional cases, where a reference to the
record proper is desired, the appellant must, by apt words, ‘refer
the court to such parts of the record as he desires to have ex-
amined. All material parts of the record should be embodied in
the abstract or amended abstract, and this court will, as a rule,
decline to explore the record coming up from the district court.

When maps. surveys or other material exhibits are included in
the record, which it is impossible to duplicate in the abstract, the
abstract shall state that fact. and the court will then examine such
exhibits in the original record.

(For abstracts in cases to be tried anew on appcal under § 5630, see
Rule XVIL.)

RvuLe XIII.

RESPONDENT'S ADDITIONAL ABSTRACT.] If the respondent shall
deem the abstract of the appellant, provided for in rule xii,
insufficient, he may prepare an amended abstract of such further
or additional portions of the record as he shall deem necessary
to a full understanding of the questions presented to this court for
decision.

RuLe XIV.

BRIEFS IN CASES NOT TO BE TRIED ANEW ON . APPEAL UNDER
sectioN §630, Revisep Copes.] The appellant’s brief, in cases
not to be tried anew on appeal under section 5630, Revised Codes,
shall contain: First: A concise and true statement of the
facts in the case which are material to the points of law to be
argued with proper reference to the pages and folios of the ab-
stract which sustain them. Second: An assignment of errors
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which need follow no stated form but must, in a way as specific
as the case will allow, point out the errors objected to, and only
such as he expects to rely on and asks this court to examine.

Among several points in the demurrer in a motion, in the in-
structions, or in other rulings excepted to, it must designate which
is relied on as error, and the court will, in its discretion, only regard
errors which are assigned with the requisite exactness. (In crim-
inal cases the counsel for the appellant may also file a new assign-
ment of errors in this court specifically setting forth the errors he
desires to have reviewed, as in this rule provided). The assignments
of error need not quote or duplicate the specifications of error set
out in the statement, but shall refer to the page of the abstract where
the particular specification of error is found and also to the page
or pages of the abstract in which the matter is found upon which
the error is assigned.

In the body of his brief appellant shall present his reasons in
support of each error assigned, with a concise statement of the
principles of law applicable thereto with authorities supporting
the same, treating each assignment relied upon separately, and such
errors as are merely assigned and not supported in the body of the
brief by reasons or authorities will be deemed to have been
abandoned.

The brief of respondent shall be of like character with that re-
quired of the appellant, except that no assignment of errors shall
be required, and no statement of facts unless that presented by the
appellant is controverted.

When there is no assignment of errors, as required by this rule,
counsel will not be heard except at the request of the court; and
errors not assigned according to this rule will be disregarded. The
court may, however, at its option, notice an error not assigned.

(For briefs under § 5630, see Rule XVIL.)

Rure XV.
Rules XV, XVI and XVII are applicable only to cases to be tried anew
on appeal under the provisions of § 5630, Rev. Codes.

PREPARATION OF STATEMENT OF THE CAsE.] The statement of
the case, in cases to be tried anew on appeal, under the provisions
of section §630, Revised Codes. must conform as to its contents to
the provisions of that section, and shall be settled in the time and
in the manner provided by article 8, chapter 10, of the code of civil
procedure, being sections 5462 and 5470, Revised Codes inculsive.

It must contain a specification, either that the appellant desires
a review of the entire case, or that he desires a review of certain
facts, which facts he shall particularly specify.

Such specification may be substantially in the following form:

If the appellant shall specify that he desires a review of the entire
case, the specification may be:

“Appellant desires a review of the entire case in the supreme
court.” '
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If he shall specify that he desirs a review of only particular facts,
the specification may be:

“Appellant specifies the following questions of fact, which he de-
sires the supreme court to review, to-wit: (One......... ..., two
............ , three............, etc, stating each fact to be re-
viewed separately and concisely:)”

In all cases where the specification shows that the entire case
is to be reviewed in the supreme court, the statement of the case
must contain a complete and literal transcript of the stenographer’s
minutes, (including all objections, motions, rulings and exceptions
appearing therein) corrected by the district court on settlement
to conform to the truth, and a literal transcript of all evidence of-
fered by deposition, (including all objections, motions, rulings and
exceptions shown by such depositions), and must contain all of the
evidence offered (including exhibits) and proceedings had upon
the trial.

In case the specification shall show that only particular facts are
to be reviewed in the supreme court, the statement must contain a
literal transcript of so much of the stenographer’s minutes (cor-
rected as above), and evidence offered by deposition, (including
such objections, motions, rulings, and exceptions appearing in such
minutes and depositions), and exhibits as relate to the questions of
fact to be reviewed, and must contain so much of all other evidence
offered and proceedings had as relates to such questions.

"~ In either case the evidence must be embodied in the statement,
without condensation or elimination.

The portion of such statement containing such transcript of the
stenographer’s minutes and depositions, shall be clearly typewritten,
double spaced, on good paper, and the pages shall be consecutively
numbered and the lines on each page must be consecutively num-
bered.

Documents on file in the case and original exhibits, offered in
evidence, or properly certified or authenticated copies of such docu-
ments and exhibits, shall be attached, and must be made a part of
the statement of the case.

When the exhibits are of such a nature that they cannot be attached
to the remainder of the statement of the case, they must be clearly
identified and authenticated by the district court as part of the state-
ment and filed and transmitted to this court with the record.

The judge who settles the statement of the case, shall append
an order thereto settling the same and shall in said order certify
that the same is a true and correct statement of the case in the
action entitled therein, and contains all the evidence offered and
proceedings had upon the trial thereof, including all objections,
motions, rulings and exceptions (if only a part of the questions of
fact in the case are specified for review, add here, “relating to the
questions of fact herein specified for review)” and the foregoing
papers marked respectively as exhibits (1, 2, 3, etc., or as the case
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may be) are the original exhibits referred to as so marked herein; and
the foregoing papers marked as exhibits respectively (4, 5, 6, etc., or
as the case may be) are correct copies of the original exhibits referred
to as so marked herein. (Here carefully identify and authenticate all
exhibits, if any, which are not actually attached to the statement.)
Note.—The district court is urgently requested to see that all statements

of the case under § 5630, Rev. Codes, conmply with the provisions of that
section, and with these rules.)

RuLe XVI.

PREPARATION OF ABSTRACTS IN CASES TO BE TRIED ANEW ON AP-
PEAL UNDER SECTION §630.] But one abstract shall be required in
any case tried under the provisions of section 5630, Revised Codes,
in which a trial anew of the whole or any part of the case is desired
in the supreme court. -

Such abstract shall contain substantially in the order herein in-
dicated :

1. The title of the action, entitled in the supreme court.

2. A duplicate of the specifications contained in the statement
of the case, showing whether the entire case, or particular questions
of fact only are to be reviewed in the supreme court.

3. So much of the pleadings, in proper order, as may be neces-
sary to fully show the issues of fact raised thereby, which are to
be reviewed on appeal.

4. -So much of the statement of the case, including evidence
offered, proceedings had, objections to evidence, motions, rulings
and exceptions thereto, in the order in which they appear in the
statement of the case, and so much of other matters included in
the judgment roll, as shall be material and necessary to the full con-
sideration, trial and determination of all questions to be reviewed
on appeal. '

5. The findings of fact and conclusions of law of the district
court.

6. The judgment, showing date of entry, and date of service of
notice of entry.

7. The date of serving and filing notice of appeal.

8. An index of its contents conforming to the index required
by rule x11.

All evidence contained in the abstract shall be a literal trans-
cript, by question and answer, of the same, as it appears in the
statement of the case,

Such abstract shall be prepared as follows, to-wit:

Within 10 days after the appeal is perfected, (if the statement
of the case has been settled .before appeal) or within the same
time after the statement of the case is settled, (if settled after ap-
peal), or within such further time as may be allowed by stipulation,
or by order of the supreme court, or one of the judges thereof
upon good cause shown, the appellant shall serve on the respondent
a written notice containing:
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First. The specifications contained in the statement of the case,
showing whether the entire case, or only particular questions of
fact are to be reviewed in the supreme court.

Second. A specification of all those parts of the entire record
or judgment roll, which he thinks are necessary to be embodied
in the abstract to a full consideration of all questions to be reviewed
by the supreme court, as shown by such specifications contained in
the statement of the case.

The respondent shall thereupon, and within 10 days after the
service of such notice upon him, or within such further time as
may be allowed by stipluation, or by order, serve upon the appel-
lant a notice of such additional parts of the record or judgment roll,
as he thinks material to the con51deratlon of the questions to be
reviewed. -

Such notices shall clearly identify the parts of the record each
party, respectively, desires included in the abstract, either by copy- .
_ing the same, or clearly dsignating them in some other manner.

Only the material parts of exhibits need be copied into the ab-
stract, but the abstract shall contain a concise statement of the
nature and substance of all exhibits embodied in the statement
of the case which are matenal to the trial of the questions to be
reviewed.

When maps, surveys or other material exhibits are included in
the record, which it is impossible to duplicate in the abstract, the
abstract shall state that fact, and the court will then examine such
exhibits in the original record.

The appellant shall, after the service upon him by the respond-
ent of such notice, arrange all parts of the record specified in both
said notices, in the order in which they appear in the judgment roll
and statement of the case, and cause the same to be printed pur-
suant to rule XVIII, and serve and file the same as provided by
rules XXI and XXII.

If, at the hearing, it shall appear that any material part of the
record has not been embraced in the abstract, the court will, in its
discretion, allow, or require, the abstract to be amended, by insert-
ing therein such additional parts of the record as may be material,
upon such terms as may be just; and such amendments must clearly
refer to the folio of the abstract where the same should be inserted,
and shall be printed.

The provisions of this rule with reference to printing, do not
however, apply to cases in which bv law printed abstracts cannot
be required.

If either party shall have caused unnecessary parts of the record
to be printed, the court will, on written motion of the adverse party,
specifying such unnecessary parts, filed before the final submis-
sion of the case, (and upon which no argument will be allowed)
make such order as to costs as shall be deemed just.
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RuLeE XVII.

BRIEFS IN CASES TO BE TRIED ANEW ON APPEAL UNDER SECTION
5630 REViSED CODES.] The appellant’s brief in cases to be heard
under the provisions of section 5630, Revised Codes, shall contain,
when practicable:

First. A concise statement of the facts of the case, presenting
succinctly the questions involved, and the manner in which they are
raised.

Second. It shall also contain the following specifications as con-
cisely stated as may be, to-wit:

1. A specification of errors of law excepted to, and upon which
the appellant relies, if any, but such specifications shall not be made
as to objections to evidence.

2. A concise specification, by groups or classes, of the evidence
objected to, and which he claims should not be considered, appro-
priately classifying the same and referring to the folios of the abstract
where the objections to the same appear.

3. A specification of the issues of fact alleged to have been er-
roneously decided by the district court, pointing out as specifically
as may be, the particulars in which such decision is alleged to be
erroneous and referring to the finding of fact and folio of the ab-
stract where such decision is found.

4. A specification of each ultimate fact, which the appellant
claims is established by the evidence, and upon which he relies
for reversal, referring to the pages or folios of the abstract where
the evidence relied upon to establish such fact may be found.

5. A concise specification of the propositions of law applicable
to the facts, and which are to be discussed in his brief and argu-
ment,

It shall also contain a brief of the argument exhibiting a clear
statement of the points of law and fact to be discussed, (as the
same appear in his specifications), with a reference to the pages or
folios of the abstract and to the authorities relied upon in support
of each point.

The respondent’s brief shall be of like character with that required
of the appellant, except that it need contain no specification of er-
rors of law, and shall contain the specifications herein enumerated
concisely stated, to-wit:

1. In case the respondent controverts the statement of the facts
ifn the appellant’s brief, his brief shall contain his statement of the
acts.

2. A concise specification by groups or classes, of the evidence
objected to, and which he claims should not be considered, appro-
priately classifying the same, and referring to the folios of the ab-
stract where the objections to the same appear.

3. A concise specification of each of the questions of law and
fact to be discussed by the respondent in his brief, and argument,
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in support of the judgment, referring to the pages or folios of the
abstract where-the evidence relied on to sustain each fact, claimed
in appellant’s specifications to have been erroneously decided, may
be found.

‘4. A brief of his argument following the same general plan as
provided for the appellant’s brief. /

Either party may before the argument commences amend the
specifications in his brief, in the discretion of the court and upon
such terms as shall be just.

The court will, in its discretion, decline to consider any questions
of law or fact not raised by the specifications and discussed in the
briefs of counsel.

RULE XVIII.

ABSTRACTS AND BRIEFS, PRINTED HOW.] All abstracts and briefs
served and furnished to the court in calendar cases—except where
typewritten abstracts and briefs are especially allowed by statute
or rule of court—shall be printed on white paper with a margin on
the outer edge of the leaf one and a half inches wide. The printed
page, exclusive of any marginal note or reference shall be seven
inches long and three and a half inches wide. The folios and pages,
numbering from the commencement to the end shall be printed on
the outer margin of the page. Small pica, solid, is the smallest letter
and most compact mode of composition which is allowed. No charge
for printing the papers mentioned in this rule shall be allowed as a
disbursement in a case unless the requirements of this rule have been
complied with in all papers printed.

RuLe XIX.

TYPEWRITTEN ABSTRACTS AND BRIEFS, NUMBER TO BE FILED.]
The rules of this court regulating the preparation, service and filing
of printed abstracts and briefs are hereby made applicable to all
cases, whether civil or criminal, in which typewritten abstracts and
briefs are permitted to be served and filed ; provided, that the appel-
lant in cases where typewritten abstracts and briefs are allowed, shall
flle with the clerk five copies of his abstract and brief and the res-
pondent shall file five copies of his brief.

All typewritten abstracts and briefs must be written on- paper,
the size of which is eight and one-half inches wide and eleven inches
long, on one side only, and substantially and durable bound on the
left margin and provided with a suitable cover, on which cover shall
be written or printed the term of the supreme court in which the
action is to be heard, the county from which appealed, the title of
the action and name of the attorney preparing the same. The pages
thereof shall be consecutively numbered on the outer margin of the
page. The abstract shall have subjoined thereto an accurate index
of its contents, the same as provxded in rule XII.

The clerk shall, when the case is called, deliver one copy of each
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to each of the judges, and one copy of each shall be for the use of
the reporter. The remaining copy shall be retained with the papers
in the case. Double spaced writing only shall be used, except in
citations from authorities or from the record in the action. Where
more than one authority is cited give each authority in a separate
line, indenting the same at least ten space on the machine scale. If
carbon copies are used care must be taken that the same are clear
and legible, otherwise they may be stricken from the files on motion
of counsel or by the court.

RuLe XX.

RULES AS TO BRIEFS AND ABSTRACTS APPLICABLE TO CRIMINAL
cases.] The rules of this court regulating the preparation, service
and filing of abstracts and briefs in civil cases are, with the modi-
fications stated below, hereby made applicable to criminal cases
unless the same are found to be repugnant to some statute. When
because of the poverty of the defendant, counsel has been assigned
to his defense, and such defendant makes and files with the clerk
of this court an affidavit stating in substance that he is financially
unable to pay the expenses thereof, the printing of such abstracts
and briefs may be dispensed with, and only five copies each of the
united abstract and brief need be filed with the clerk, which abstract
and brief shall conform to the provisions of rule XIX; provided, that
no criminal case can be brought to a hearing without the consent of
both parties unless the appellant’s abstract and brief have been
served and filed at least ten days before the case is heard and the
respondent’s brief has been served and filed at least two days before
the case is heard. Where a criminal case has been appealed to the
supreme court sixty days prior to the first day of the term the rule
in civil cases will be enforced.

RuLe XXI.

SERVICE OF BRIEFS AND ABSTRACTS.] Not less than 25 days before
the first day of the term at which any civil case may be heard, the
counsel for appellant shall serve upon the counsel for each adverse
party two copies of his brief and abstract and not less than five days
before the first day of such term the respondent shall serve upon
the céunsel for each adverse party two copies of his brief, and
amended abstract provided for in rule XIII, if any. ,

RuLe XXII.

FILING OF BRIEFS AND ABSTRACTS.] Not less than 25 days before
the first day of the term at which any civil case may be heard, the
appellant shall file in the office of the clerk of this court, seven copies
of his brief and abstract and not less than five days before the first
day of such term the respondent shall file in the office of the clerk
of this court, seven copies of his brief, and of his amended abstract,
if any. Additional briefs shall not be filed by either party except
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upon permission of the court and upon such terms as shall be deemed
just.

RuLe XXIII

PENALTY FOR VIOLATING RULES AS TO BRIEFS AND ABSTRACTS.]
No transcript, or other paper or document which fails to conform
to the requirements of these rules, shall be filed by the clerk, but
the same shall be immediately returned to the party from whom
received.

RuLe XXIV.

WHEN STATE IS A PARTY, ATTORNEY GENERAL SERVED] In all
appeal cases in which the state is respondent, and in which the
attorney general is required by law to represent the state, the
notice of appeal and the abstracts and briefs as prescribed by
statute or the rules of this court shall be served upon the attorney
general, and in criminal cases or where a county is a party the notice
of appeal, abstracts and briefs shall also be served upon the state’s
attorney of the proper county.

RuLe XXV.

CRIMINAL CASES FIRST ON CALENDAR.] All criminal cases shall
be placed first on the calendar in the order of filing the transcript
with the clerk of the supreme court, and shall have precedence of
other cases. Such cases unless continued for cause, shall stand for
argument at the first term after the transcript is filed, subject,
however, to the requirements of rule XX as to the service of ab-
stracts and briefs. The presence of the defendant in the supreme
court shall in no case be necessary unless specially ordered by the
court.

RuLe XXVI.

ORDER OF CIVIL CASES ON CALENDAR.] All civil cases shall be
placed on the calendar by the clerk in the order of filing of the
complete record in his office; provided, that no civil case shall
be placed upon the calendar by the clerk unless an abstract and
brief shall have been filed by one party or the other in his ofﬁce at
least twenty-five days prior to the first day of the term.

All cases on the calendar shall (with the criminal cases) be
numbered consecutively, from term to term, in one continued series ;
and no civil case shall be placed on the calendar except as herein
provided, unless by order of the court.

RuLe XXVII.

CALL OF CALENDAR—ORDER OF CASES FOR ORAL ARGUMENT.]
The court on the first day of each term shall call the entire calen-
dar of cases for that term. On such call cases may be finally sub-
mitted on briefs, or either party may submit on briefs. All cases
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wherein abstracts and briefs have been served and filed, as pro-
vided by statute and the rules of this court, which are not fully sub-
mitted on briefs, shall be set for argument in the order in which
they appear on the calendar, unless for good cause the court deems
it advisable to change such order. Cases wherein the time for fil-
ing briefs and abstracts has been extended by consent or order
will not be heard until all cases regularly prepared have been dis-
posed of, and then only subject to the provisions of rule XXVIII
of these rules. Not more than three cases so set for hearing shall
be liable to call on any one day.

RuLe XXVIII.

CoURT WILL CONTINUE CASES WHEN.] In cases where counsel
arrange as between themselves to disregard the rules of court
governing the time of the filing and service of briefs and abstracts
and where counsel do not by motion or otherwise raise objections
thereto, this court will on its own montion continue such cases over
the term unless the disregard of the rules is excused by a showing
which is satisfactory to the court.

RuLe XXIX.

ARGUMENT AND SUBMISSION OF CAsEs.] Only one counsel shall
without permission of the court argue for each party in a case,
except in capital cases, and the time for argument is limited to one
hour by counsel upon each side, exclusive of the time allowed by
the court for reading any part of the record. The court may,
however, extend the time of argument upon application before the
argument commences. Any cases may be submitted on printed
arguments or briefs. :

RuLe XXX.

MotioNns, How NOTICED.] Motions, except for orders, of course,
shall be made upon written notice to the adverse party of not less
than eight days. When a motion for an order is not made upon the
records or files of the court, the notice of motion shall be accompanied
by the papers on which the motion is founded, copies of which shall
be served with the notice of motion. Motions may be heard upon
orders to show cause returnable in less than eight days. Upon the
hearing of a motion or order to show cause, the moving party shall be
entitled to open and close; provided, that the papers on both sides
shall be ready at the opening. Notices and motion papers shall be
clearly typewritten in the manner provided by rule XIX for abstracts
and briefs.

RuLE XXXI.

Motions, wHEN HEARD.] All motions affecting the place of
cases on the calendar, may be noticed orally on the call of the
calendar; and all motions for continuance and dismissal shall be
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in writing and noticed for the first day of the term and will be for
hearing previous to the calling of cases for argument.

RuLe XXXII.

REHEARINGS, GRANTED WHEN—HOW OBTAINED.] Whether a
decision is handed down in term time or in vacation, a petition
for a hearing will be entertained if four copies of the same be filed
with the clerk within twenty days after the decision is filed and the
remittitur be stayed during the twenty days and no longer, unless
for good cause shown the court or a judge thereof shall, by an
order delivered to the clerk of this court, extend such time for a
period not exceeding ten days; provided, nevertheless, that the
court in any case, at its discretion, may direct that the remittitur
be sent forthwith to the court below. The petition must be printed
or typewritten, in the manner provided in rule XIX for briefs and
abstracts. It need not be served upon opposite counsel. It shall
be signed by counsel particularly setting forth the grounds thereof,
and showing either that some question decisive of the case and
duly submitted by counsel has been overlooked by the court, or that
the decision is in conflict with an express statute or controlling
decision to which the attention of the court was not called either in
the brief or oral argument, or which has been overlooked by the court;
and the question, statute or decision so overlooked must be dis-
tinctly and particularly set forth in the petition, which must be
filed within twenty days from the date of the decision. No argu-
ment or brief will be allowed on the petition. Where a rehear-
ing is. granted in term time, the case will not (unless by special
order of the court) be reargued at the same term except by con-
sent. When the rehearing is granted in vacation, and less than six
days prior to the first day of the next regular term, the case shall
not, except by consent or by special order of the court, be argued
at such term. Rearguments of cases shall ordinarily take pre-
cedence on the calendar of all other matters before the court except
motions and criminal business.

RuLe XXXTII.

OriNIONs OF COURT.] The opinion of the court in all cases
decided by it, whether originating in the supreme court, or reaching
it by appeal or writ of error, will be reduced to writing and filed with
the clerk either in open court or in vacation. The court will also
file written opinions upon all motions, collateral questions or points
of practice when the same are deemed exceptionally important.

RuLE XXXIV.

Costs, HOw TAXED.] In all cases originating in this court the
costs and disbursements will be taxed by the clerk of this court.
In other cases the costs and disbursements of both courts (except
the fees of the clerk of this court, which shall be taxed by him



i SUPREME COURT RULES. LVID

without notice), shall be taxed in the district court after the re-
remittitur is sent down, and the amount thereof shall be inserted in
the judgment of the court below. In civil cases the remittitur
will not be transmitted until the fees of the clerk of this court
shall first have been paid. In all cases where parties are dissat-
isfied with any bill of costs as taxed by the clerk of this court the
matter complained of will be reviewed informally and readjusted
bv this court at any regular session thereof.

RuLe XXXV,

CASES MAY BE DISMISSED FOR FAILURE TO COMPLY WITH RULES.]
A failure to comply with any of the requirements contained in these
rules within the times therein provided will, in the discretion of the
court, be cause for dismissal of the appeal, or affirmance of the judg-
ment, as the case may demand.

RuLe XXXVI.

DisMISSAL OF APPEAL AFFIRMS JUDGMENT.] The dismissal of
an appeal is in effect an affirmance of the judgment or order ap-
pealed from, unless the dismissal be expressly made without pre-
judice to another appeal.

‘ RuLe XXXVII.

Execurtions.] Executions signed by the clerk, sealed with the
seal of this court, attested of the day when the same issued, may
issue out of this court to enforce any judgment for costs made
and entered in cases which originate in this court. Such execu-
tions may issue and be directed to any marshal of the supreme
court of North Dakota, and may be enforced in any county in the
state in which a transcript of such judgment for costs is filed and
dotketed.

.

RurLe XXXVIII.

WRITS, HOW ISSUED AND RETURNED.] All writs and process
issued from and out of this court shall be signed by the clerk,
sealed with the seal of the court, attested of the day when the
same issued, and made returnable at any day in the next term,
or in the same term when issued in term time; and a judge may
by endorsement thereon, order process to be made returnable on any
day in vacation, when, in his opinjon, the exigency of the case re-
quires it. When process is made returnable in vacation, the court
or judge directing the same to issue shall state in the order allow-
ing the same the time and place when and where the writ shall be
returnable.

RuLe XXXIX.

REASONS FOR ORIGINAL APPLICATION TO THIS COURT TO BE STATED
—MEMORANDUM OF AUTHORITIES—RETURN AND ISSUANCE OF WRIT
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—STAY OF PROCEEDINGS.] 1. If any application made to the court
for a writ of mandamus, certiorari, quo warranto, injunction,
or for any prerogative writ to be issued in the exercise of its orig-
inal jurisdiction, and for which an application might have been law-
fully made to some other court in the first instance, the affidavit
or petition shall, in addition to the necessary matter requisite by the
rules of law to support the application, also set forth the circum-
stances which in the opinion of the applicant, render it proper that
the writ should issue originally from this court and not from such
other court—the sufficiency or insufficiency of such circumstances
so set forth in that behalf will be determined by the court in award-
ing or refusing the application. In case any court, judge, or other
officer, or any board or other tribunal in the discharge of duties
of a public character, be named in the application as respondent,
the affidavit or petition shall also disclose the name or names of the
real party or parties, if any, in interest, or whose interest would
be directly affected by the proceedings, and in such case it shall be
the duty of the applicant obtaining an order for any such writ to
serve or cause to be served upon such party or parties in interest a
true copy of the affidavit or petition, and of the writ issued thereon,
in like manner as the same is required to be served upon the res-
pondent named in the application in the proceedings, and to pro-
duce and file in the office of the clerk of this court the like evidence
of such service.

2. All ex parte applications to the court for the issuance of
writs in the exercise of its original jurisdiction shall be in writ-
ing and filed with the clerk and the same shall be accompanied by
a memorandum of points and authorities upon which the applica-
tion is made.

3. Upon the return day of the alternative writ the respondent
may make return, either by demurrer or by answer, or by bosh.
If the return be by demurrer alone, and the demurrer is not sus-
tained, the writ will be ordered to issue without further leave to
answer.

4. When an application is made to this court for an alterna-
tive writ, an order staying the proceedings of any court or officer,
until the return of the writ, will not be made unless due notice
of the application for the writ shall have been given to all the
parties interested in the proceedings.

RuLe XL.

ATTORNEYS, HOW ADMITTED.] Applications for admission to
practice at the bar of this state, when made upon a certificate
issued by the courts of any other state, may be made at any regular
or special term of this court. Such application shall be upon writ-
ten motion made by a member of the bar of this court and filed with
the clerk, and with such motion shall be filed an affidavit, or the
certificate of an attorney of this court, showing that the said ap-
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plicant is at least twenty-one years of age, of good moral char-
acter, and an inhabitant of this state, and that such applicant prac-
ticed law regularly in the state where he was admitted for at least
one vear after such admission.

Applications for admission on examination shall be presented
on the first day of any regular term of this court and shall be
upon written motion. Applicants for license to practice as at-
torneys and counselors at law upon examination (except gradu-
ates of the law department of the state university of the state of
North Dakota, the method of whose admission is governed by the
provisions of chapter 23 of the laws of 19o1), will be examined in
open court on the first day of each regular term of court.

No applicant will be examined unless there shall have been filed
with the clerk of the supreme court before the first day of the term
at which the application is made, a sworn statement by the appli-
cant, setting forth in detail the facts which entitle him to be ad-
mitted to the examination, under the provisions of section 421,
Revised Codes. Such application shall correctly set forth the per-
iod of time actually employed in the study of law by the applicant,
whether in a law school, or law office and whether the same was
exclusive of other pursuits, the subjects embraced in the course
of study pursued and books studied, and the period of the time
devoted to each subject, so far as the same is possible, which facts
shall be supported by the affidavit of the secretary or Dean of the
law faculty of the school attended by the applicant, or by affidavit
of the attorney in whose office he studied, as the case may be, and
in case all or a portion of such study was in an office the affidavit
shall state that such attorney was during such period regularly en-
gaged in the practice of law in this state, and stating that the appli-
cant is of good moral character and any fact tending to show the
character of the attainments of the applicant, and also stating in
their opinion the applicant posseses the requisite qualifications-in
point of learning in the law to be entitled to be admitted to practice.
In no case will applicants be admitted to the examination unless
it shall appear that they have pursued a course of study. equivalent
to that required of candidates for graduation in the law depart-
ment of the state university of North Dakota. If satisfied with the
sufficiency of such affidavits or certificate the court shall, unless
the judges prefer to conduct the examination personally in open
court, appoint a committee of not less than three members of the
bar of this court to examine such applicant touching his qualifica-
tions to practice as an attorney in the courts of this state. But any
person who has been admitted to practice in the district courts of
this state prior to July 1, 1891, in accordance with the law in force
at the time of such adm1551on, may hereafter be admitted to prac-
tice in this court under the rules heretofore existing.
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RuLe XLI.

ATTORNEY’S CERTIFICATES OF CLERKSHIP.] It shall be the duty
of the attorneys in this state with whom law students shall com-
mence a course of study to file a certificate in the office of the clerk
of the supreme court, which certificate shall in each case state the
date of the beginning of the period of clerkship, and such period
shall be deemed to commence at the time of such filing and shall
be computed by the calendar year; provided, that this rule shall
be applicable only to determine periods of study in offices after the
taking effect of these rules.

These rules as revised and amended are hereby adopted as the
“Revised Rules of Procedure of the Supreme Court of North Da-
kota.” The clerk of this court is directed to spread the same upon
the minutes of this court and also to cause the same to be published
in pamphlet form at least thirty days prior to March §, 1902, on
which date these rules shall take effect. All former rules of the
court are abrogated except so far as it may be necessary to follow
them upon appeals which shall be pending when these rules take
effect.

Adopted, October 9, 19o1.















CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NORTH DAKOTA

A. C. ANDREWS, et al ©s. JoHN ScHMIDT, et al.
Opinion filed November 14, 1900.

Action on Note—Consideration.

This is an action on a promissory note between the makers and
payee thereof, wherein the defense of want of consideration is inter-
posed. On a retrial of the issues of fact in this court it is found as a
fact that such note is without consideration, and it is accordingly
held that plaintiff cannot recover thereon.

Appeal from District Court, Walsh County; Sauter, J. )
Action by A. C. Andrews and J. E. Gage against John Schmidt
and Joseph Deschenes. Judgment for defendants and plaintiffs ap-

peal.
Affirmed.

Cochrane & Corliss, for appellants.

Jeff M. Myers, for respondents.

Youna, J. Action on a promissory note. The trial was to
the court without a jury, and resulted in a judgment in favor of
defendants dismissing the action on the merits. The note in suit
was given to cover an alleged shortage in the accounts of the de-
fendant Schmidt while acting as plaintiftf’s agent. Deschenes signed
as suretv. Both defendants interposed want of consideration for the
note as a defense. The case is here for trial de novo, but only as
to a portion of the facts. It appears that the plaintiff is a co-partner-
ship, and at the times herein named operated a number of grain
elevators. One of these was located at the town of Cashel, in this
state. Defendant Schmidt was in the employ of plaintiff from
August 23, 1895, until December 25, 1897, and was in charge of
the elevator at Cashel. Plaintiff also had another elevator at the city

N. D. R.—1
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of Drayton, the next station north of Cashel. One H. Hogg was
the agent at that point. Schmidt's duties as agent embraced the
purchasing and shipment of grain, and also making daily reports
of business done by his clevator, including an account of moneys
received and disbursed in the conduct of plaintiff’s business. The
actual bookkeeping was done in Minneapolis from data contained
in these reports. Ordinarily, funds to buy grain were forwarded
to him by express from the head office of plaintiff in Minneapolis.
He had written instructions, however, to draw on plaintiff through
its agent Hogg, at Drayton, in case he could not wait for a remit-
tance from Minneapolis. There was a bank at Cashel, and there was
at Drayton. On October 31, 1895, Schmidt drew on plaintiff for
$1,000, and sent the draft to Hogg, at Drayton, to be cashed. The
draft was received by Hogg, and, after being canceled by him, it
was sent to plaintiff as a voucher for the payment of $1,000 to
defendant Schmidt. The plaintiff charged Schmidt with the full
amount of this draft under date of October 31, 1895. Schmidt also
entered it on his daily report for that day as a charge against him-
self. It is conceded that on the day the draft was received Hogg
transmitted to Schmidt no other or greater sum than $500. This
was delivered to defendant by one Kerr, plaintiff’s superintendent
of elevators, with a message from Hogg that he could spare no more
money that day, but would send more later. The vital controversy
in the case is as to whether the remaining $500 was ever received
by the defendant. Tt is conceded that the entire sum represented
by the draft continued on the plaintiff’s books as a charge against
defendant, and that it entered into the balance for which the note in
suit was given. The defense of want of consideration urged by
both defendants hinges upon the question whether this $500 was
received. If it was, the note in suit is without defense; at least so
far as the defendant Schmidt is concerned. If it was not received,
the amount of the error being in excess of the note, a recovery
thereon cannot be had as to either defendant, for, in that event, the
note was without consideration. On this point the trial court found
“that the said John Schmidt never received from the said H. Hogg,
agent of the plaintiffs at Dravton, as aforesaid, or from any other
source, upon said $1,000 draft aforesaid, anv other or further sum
than the said $500 paid to him thereon as aforesaid bv said Kerr as
aforesaid: that said Hoge, on the dav when he remitted the $500
to defendant John Schmidt. through Kerr, onlv had received $500
in cash from the bank, and that on the following dav he received
the remaining $500, and delivered it to some third partv, whom he
believed to be thrustworthy, to deliver to defendant Schmidt: that
said third partv was a passenger on the train going through Cashel,
and he either failed or neglected to deliver same to Schmidt. or else
he delivered it to some other person to be handed to defendant
Schmidt, and such person either lost or emhezzled the said sum:
and that the only amount ever reccived by Schmidt on the $1,000
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draft was the $500 delivered to him by Kerr.” This finding is
challenged in so far as it is determined therein that the $500 in
controversy was not delivered to Schmidt. Our consideration of the
evidence leads us to the same conclusion announced by the trial court
in the above finding, namely, that defendant received from the
$1,000 draft only the $500 delivered to him by Kerr. There is no
direct evidence whatever that the other $500 ever came into his
hands. It is true, Hogg testifies that on the day after he sent the
$500 by Kerr he sent the remainder by some one on the train going
from Drayton to Cashel. Who the person was, however, he does
not remember, but states that he was a trustworthy person. It may
be entirely true that the money was sent as stated, yet we are not
justified in drawing as a conclusive inference therefrom that it
recached the defendant; particularly in view of his denial that he
received it.  The actual receipt of the money by Schmidt, and not
the sending it, is the important and decisive fact necessary to sus-
tain the charge of $1,000 against the defendant, of which he com-
plains, and establish a consideration for the note in suit. Hogg
does not testify that the money was delivered ; neither does he assume
to know. He merely savs he sent it. The messenger did not
testifv. He is unknown, and without name. Schmidt unhesitatingly
declares that he did not receive it, and his subsequent attitude lends
credence to his statement. On the day he drew the draft for $1,000
he entered it in the daily report transmitted to plaintiff. This was
October 31, 1895. On the next day he wrote plaintiff as follows:
“I ain’t sure if cash report on report number No. 59 (which is the
report containing the alleged erroneous charge) is correct. Please,
if not correct, let me know.” To this plaintiff replied under date of
November 4th: “We will look up your cash reports, and advise you
if it is wrong: that is, if we can find it readily. We would not
have time to check it up from the heginning, as we are too busy.
We will do that later.” It scems he also called the attention of
Kerr, plaintiff’s superintendent, to what he thought was an error
in his balances, for on December 27, 1895, he again wrote plaintiff on
the subject : “Please fix up my cash account. If Mr. Kerr comes
around, he can explain to you better. I credited $500 two times in
my report, and Mr. Kerr saw through the mistake. I hope you will
find the error, and let me know about it.” Under date of January
2, 1896, plaintiff replied as follows: “We are unable to find any
duplicate charge to your account of $500, but, if you can locate
such a difference, we will surely correct the same;” and added that
he had probably been misled into thinking there was an error because
of certain entxies in a previous report, which, however, did not affect
his halance. It appears that he not only took the matter up with
Kerr, who, as superintendent, frequently visited Cashel, and with
plaintiff directly, but also with agent Hogg of Dravton. Other
evidence of a similar nature shows clearly that Schmidt’s statement
that he did not get the $500 is not an afterthought evolved for the
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purpose of defeating a recovery on the note. Plaintiff relies entirely
upon defendant’s alleged silence on the matter of the error to afford
proof that he did in fact get the money, and also upon the fact that
he permitted the error to be perpetuated for a period of more than
a year and a half without correction. In support of the contention
that during this time Schmidt acquiesced in the correctness of the
charge, and by so doing affirmed again and again, by his silence,
that the charge was entirely correct, plaintiff introduced a mass of
written documents, comprising 419 daily reports and 189 letters,
whose only relevancy and probative value consists in the fact that
in none of them was the alleged error referred to in any way. This
fact is wholly negative and circumstantial in character, and is not
persuasive when considered in connection with the other evidence in
the case. It merely shows that defendant did not correct the error
in any of his reports, and that he did not incumber any of these
particular 189 letters with reference to the alleged error. These
facts do not prove anything. The daily reports, as we have seen,
were merely a detailed record of each day’s business. It was not
possible for defendant to correct the error himself. It had gone
out of his hands, and bevond his control, onto the books of the
plaintiff at Minneapolis. It could be corrected only by plaintiff.
As we have seen, defendant was not silent on the subject. It is
true, in the course of business he wrote numerous letters, in which
no reference was made to it; but it is not reasonable to conclude
that, because he did not proclaim the error unceasingly, he thereby
admitted he had received the moncy. He complained of the error
to Superintendent Kerr repeatedly. He also complained to Hogg.
Moreover, he wrote to plaintiff about it, from whom, and Kerr also,
he received promises that it would be investigated, and corrected
if it existed; and the record leaves no room for doubt that he
rested secure on these assurances. This was the view of the trial
court. It found “that at numerous times between the 31st day of
October, 1805, and said 16th day of June, 1897, the said John
Schmidt talked over and explained to the plaintiff the status of
affairs existing with regard to the $1,000 draft drawn on said H.
Hogg on the 31st day of October, 1895, and the plaintiff and their
properly constituted and authorized agents were fully cognizant
thercof, and promised and agreed to investigate the matter, and
have it fixed up.”

It is appellant’s contention that in any event defendant is estopped
from claiming that he did not get the $500. This rests entirely
upon the theory that the evidence shows that defendant has ac-
quiesced in the error, and therchy prevented plaintiff from ascer-
taining who got it. and so prevented a recovery of the same when
a recovery was possible. This contention is disprsed of by the
conclusion already announced. Defendant called attention to the
error of which he now complains. and reneatedlv requested that
it be investigated and corrected. If plaintiff suffers prejudice, it
is to be dircctly attributed to its failure to investigate as promised.
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It is establishied also that this particular error was talked over when
the note was executed, and that the note was given conditionally
upon the express understanding and agreement that the alleged error
should be traced out and rectified, and, if it was found that de-
fendant had not, in fact, received the $500 in dispute, the note was
to be returned. On this there is a square conflict in the evidence.
J. E. Gage, one of the members of the co-partnership of Andrews
& Gage, plaintiff herein, and Superintendent Kerr, testified positively
that no reference was made to the alleged error, or to any error in
the account, and that the note was given unconditionally. Both of the
defendants are equally emphatic in their statements to the contrary.
In reaching a determination we are compelled to rely upon surround-
ing circumstances to ascertain where the truth lies. These lead us
irresistibly to the conclusion that the note was executed as claimed
by the defendants. It is entirely reasonable to believe that the
defendants would execute the note under the circumstances as de-
tailed by them, while it is entirely improbable that Schmidt, a man
of very limited means, who had persistently claimed that there was
an error in the balance charged against him, would give a note
covering the error without even mentioning the matter. So, also,
- 1t does not appear reasonable that Deschenes, who had no personal
interest in Schmidt, would obligate himself to pay a note which, on
plaintiff’s theory, covered an embezzlement of its funds. DBoth the
defendants are explicit in the statement of what transpired when
the note was executed, and we have no hesitation in concluding
therefrom that the note was given conditionally, and that it was to
be returned in case an investigation showed that defendant Schmidt
did not get the $500 in question. The trial court, in weighing the
evidence, had the invaluable assistance of the presence of the wit-
nesscs, of which this court is deprived. The result reached, however,
are the same. The note being without consideration, it follows that
plaintiff cannot recover. The judgment of the District Court is
affirmed. All concur.
(8 N. W. Rep. 568.)

AgsiE J. Corey vs. Davin HUNTER, ef al.
Opinion filed November 19, 1900.

Agent—Authority—Foreclosure of Mortgage.

The plaintiff, being the owner of a note sccured by a real estate
mortgage containing a power of sale, transmitted certain interest
coupons to an agent for collection: the plaintiff herself retaining
the principal note, not yet due, and the mortgage; such agent having
no express authority to do more than collect such interest and remit
the same to plaintiff. Ffleld, that the agent had no implied authority
to foreclose the mortgage.
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Evidence Insufficient to Show Authority in Agent. ’
Held, further, that the evidence did not warrant the court in finding
that such agent had either actual control or ostensible authority
to foreclose the mortgage.

No Implied Authority.

The fact that a negotiable promissory note is made payable at a
particular office does not make the party in charge of said office
the agent of the holder of such note to reccive payment, unless the
note 1s actually in the possession of said party. Hollinshead v. John
Stewart & Co., 8 N. D. 35 and Stolzman v. Wyman, 8 N. D. 108,
followed.

Papers Not Properly in Stated Case.

A letter purporting to have been written by one of the counsel
for plaintiff was found by the trial judge in the envelope containing®
plaintiff’'s deposition, and was by order of the court filed with the
clerk. Said purported letter was not offered in evidence. Held, that
sg(;d ls{ter was not properly before the court, and should not be con-
sidere

Appeal from District Court, Pembina County ; Sauter, J.

Action by Abbie J. Corey against David Hunter and others to
foreclose a real cstate mortgage. From a judgment in favor of
defendants, plaintiff appeals.

Reversed.

J. G. Hamilton and Tracy R. Bangs, for appellant.

The question is one of agency. The statute designates two kinds
of agents,—general and special, Rev. Codes 1895, section 4300; and
these are divided into two classes,—actual and ostensible, Rev.
Codes 1895, section 4307, and any agent has such authority as the
principal actually or ostensibly confers upon him. Rev. Codes 1895,
section 4320. There must be some substantial ground for the agent’s
right to act, and his authority must be direct and specific, or the
facts and circumstances must be of such a nature that the agent’s
right to act may be fairly implied. Trull v. Hammmond, 73 N. W.
Rep. 642 (044). TParticularly is this truc where the agent relies on
implied authority to charge rcal-property.  Union Mut. L. Ins. Co.
v. Musten, 3 I'ed. Rep. 831; Challoner v. Bouck, 56 Wis. 652. Every
delegation of power carries with it, by implication, the authority to
do those things which are reasonable, necessary and proper to carry
into cffect the main power conferred and which are not forbidden.
But the doctrine of implied authority goes no further than this.
Burchard v. Hull, 74 N. \V. Rep. 163 (105). Apparent authority is
that authority which an agent appears to have from that which he
actually does have, and not from that which he may pretend to have,
or from his actions on occasions which are unknown to and unratified
by his principal. Qberne v. Burke, 46 N. W. Rep. 838 (842). The
principal is responsible only for the appearance of authority which
is caused by himself, and not for an appearance of conformity to
authority caused only by the agent. Edwards v. Dooley, 120 N. Y.
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540; Burchardv. Hull, 74 N. W. Rep. 163 (164). When the agency
i1s to be inferred from the conduct of the principal, that conduct
furnishes the -only evidence of its extent as well as of its existence.
Humphrcy v. Havens, 12 Minn. 198. No authority to reccive pay-
ment of a loan is to be implied from the fact that the agent is
employed to negotiate it. 1 Am. & Eng. Enc. L. (2d Ed.) 1026
and cases cited; Western Sec. Co. v. Douglass, 44 Pac. Rep. 257
(259) ; Smith v. Kidd, 683 N. Y. 130, 23 Am. Rep. 157 (161);
Schenk v. Dexter, 79 N. W. Rep. 526; Trull v. Hammond, 73 N. W.
Rep. 642 (044.) ‘Lhe fact that a note is made payable at a partic-
ular oftice does not, of itself, invest the person in charge of the
office with implied or apparent authority to collect either principal
or interest. Hollinshead v. Stuart, 8 N. D. 35; Stoltzman v. Wy-
man, 8 N. D. 108; Dwightv. Lenz, 77 N. W. Rep. 285; St. Paul Nat.
Bank v. Cannon, 48 N. W: Rep. 526; Trowbridge v. Ross, 63 N.
W. Rep. 534; Englert v. Whitc, 60 N. W. Rep. 224. The fact that
an agent has, from time to time, collected the amount due on interest
coupons, he being then in posscssion of the coupons, does not vest
in him either implied or apparent authority to collect the principal
without possession of the principal note. Bull v. Mitchell, 66 N.
W. Rep. 632; Hestern Sec. Co. v. Douglass, 44 Pac. Rep. 257;
Trull v. Hammond, 73 N. W. Rep. 642; Joy v. V'ance, 62 N. W.
Rep. 140; Porter v. Qurada, 71 N. W. Rep. 52; Klindt v. Higgins,
64 N. W. Rep. 414; Bromley v. Lathrop, 63 N. W. Rep. 510;
Stolzman v. Wyman, 8 N. D. 108; Hollinshead v. Stuart, 8 N. D.
35; Dexter v. Morrow, 79 N. W. Rep. 394; Schenk v. Dexter, 79
N. W. Rep. 526; Burchard v. Hull, 74 N. W. Rep. 163; Security
Co. v. Graybeal, 52 N. W. Rep. 497; Brewster v. Carnes, 9 N. E.
Rep. 323; Doubleduy v. Kress, 50 N. Y. 410, 10 Am. Rep. 502;
Dwight v. Lenz, 77 N. W. Rep. 546; Campbell v. O'Connor, 7

N. W. Rep. 167; Chandler v. Pyott, 74 N. W. Rep. 263; Stark
v. Olson, 63 N. W. Rep. 37; Wilson v. Campbell, 62 N. W. Rep.
278 Trowbridge v. Ross, 63 N. W. Rep. 534; Bromley v. Lathrop,
63 N. W. Rep. 511; Terry v. Durrand Land Co., 71 N. W. Rep.
525: United States Bank v. Bursom, 57 N. W. Rep. 705. Nor
does the fact that the agent has collected the principal of other
loans invest him with such authority. Church Ass'n v. Walton, 72
N. W. Rep. 998; Joy v. Vance, 62 N. W. Rep. 140; Smith v. Kidd,
68 N. Y. 130, 23 Am. Rep. 157, 165. No act of an agent tending
to extend the scope of his emplovment, however extensive or often
repeated, which does not come to the knowledge of the principal,
will enlarge his authority to bind him. Qberne v. Burke, 46 N. W,
Rep. 838; 1 Am. & Eng. Enc. L. (2d EXd.) 969, note 1. Possession
of the securities is the crucial test of an agent’s implied or apparent
authority to receive payvment, and without such possession he is
without apparent authoritv. [lalsh v. Peterson, & N. W. Rep.
853 (855) : Trull v. Hamirond, 73 N. \W. Rep. 642 (644) ; Tappan
v. Morseman, 18 Ta. soo: [ ooding v. Bradley, 76 Va. 614 Dawvd-
son v. Porter, 57 1ll. 300, and many of the cases above cited.
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W. J. Burke and Bosard & Bosard, for respondent.

An authority is raised by implication of law where the principal
has justified the belief that he has given such authority in cases
where he has employed a person in a regular employment and per-
mitted him for a considerable time to transact a particular business
for the principal. Dows v. Greene, 16 Barb. 72; Lyell v. Sanborn,
2 Mich. 109; 1 Pars. Conts. § 2. An agent entrusted with the per-
formance of a particular duty has implied authority to do such
incidental acts as are necessary and usual for carrying out the main
purpose of his employment. Addison, Cont. § 58; Storey on Agency,
§ 443; Storey on Agency, § § 1773, 126. A principal is bound by
his agent’s acts within the apparent authority which the principal
knowingly permits his agent to assume or which he holds_the
agent out to the public as possessing. Heath v. Stoddard, 40 Atl.
Rep. 547; Sweetzer v. Shorter, 26 So. Rep. 298; Lytle v. Bank,
26 So. Rep. 6; Flagg v. Marion County, 48 Pac. Rep. 693; Blake
v. Mfg. Co., 38 Atl. Rep. 241; Sawin v. Union B. & §S. Ass'n,
64 N. W. Rep. 402; Griggs v. Sheldon, 53 Vt. 501; Thompson v.
Shelton, 68 N. W. Rep. 1055; Phoenix Ins. Co. v. Walter, 70 N.
W. Rep. 938. That the person to whom money due another is paid
is not in possession of the instruments by which the indebtedness
is evidenced, is not conclusive of the question of authority or lack
of it. Thompson v. Shelton, 68 N. W. Rep. 1055; Phoenix Ins. Co.
v. Walter, 70 N. W. Rep. 938. That the authority of an agent is
limited to a particular business does not make the agency special. It
may be as general in regard to that as if the range of it were
unlimited. Crain v. Bank, 114 Ill. 516; Anderson v. Connelly, 21
Wend. 279; Jeffery v. Bigelow, 13 Wend. 518; Roundtree v.  Ben-
son, 59 Wis. 522; Bell v. Offutt, 10 Bush. 632. McLaughlin had
authority to conduct the business of his principal, and therefore
had authority to do everything necessary or proper and usual in
the ordinary course of that business. Mwmor v. Bank, 26 U. S. 46,
7 L. Ed. 47; Sentell v. Kennedy, 29 La. Ann. 679; German Fire
Ins. Co. v. Gunert, 112 Ill. 68; Banuer Tobacco Co. v. Jenison,
48 Mich. 459; Shepherd v. Gas Light Co., 11 Wis. 234; Briden-
becker v. Lowell, 32 Barb. 9; Cummings v. Sargent, 9 Metc. 172;
Taylor v. LaBeaume, 14 Mo. 572, 17 Mo. 338; Baker v. Ry. Co., .
91. Mo. 152; Johnson v. Jones, 4 Barbh. 369. One clothing an agent
with apparent authority is not, to parties dealing on the faith of
such authority, conclusively estopped from denying it. Hubbard
v. Tenbrook, 2 L. R. A. 823; Bank v. Ry. Co., 106 N. Y. 195;
Ower v. Shifiling, 102 Ind. 191. Ostensible authority to act as agent
may be conferred if the party to be charged as principal, affirma-
tively or intentionally, or by lack of ordinary care, causes or allows
third persons to trust and act upon such apparent agency. Thomp-
son v. Shelton, 68 N. W. Rep. 1055, 49 Neb. 644; Insurance Co. v.
Walter, 70 N. W. Rep. 938, 51 Neb. 182; Porter v. Ourada, 71
N. W. Rep. 52, 51 Neb. 510; Frey v. Curtis, 72 N. W. Rep. 478,

L
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52 Neb. 406; Holt v. Schueider, 77 N. W. Rep. 1086; Estey v.
Snyder, 45 N. W. Rep. 415. Where an agent obtains possession of
the property of another by making stipulations or conditions which
he was unauthorized to make, the principal must either return the
property or, if he receives it, it must be subject to the condition upon
which it was parted with by the former owner. Mundorff v. Wick-
ersham, 3 Am. Rep. 531.

Fisk, District Judge. This is an action brought to foreclose a
certain mortgage upon real property executed and delivered on
January 4, 1892, by the defendants David Hunter and Annie, his
wife, to one S. W. McLaughlin, to secure the payment of a certain
promissory note for $1,350, payable by its terms at the office of
said McLaughlin in Grand Forks, on December 1, 1896, which note
and mortgage were on March 4, 1892, assigned to the appellant, .
Abbie J. Corey, of Brookline, Mass., the assignment of which
mortgage was on March 11, 1892, recorded in the office of the
register of deeds of Pembina county. No question is raised as to
the validity of the transfer of this paper, nor as to the bona fides of
the transaction whereby this appellant became the owner of said
note and mortgage. Appellant remained in the exclusive possession
of said paper from the date of such assignment to her until about
November 20, 1897, excepting that, as the coupon interest notes
became due, they were forwarded by her to McLaughlin for collec-
tion. In 1892 the mortgagors sold the real property described in
said mortgage to one Sheppard, who in 1895 sold the same to the
respondent O’Sullivan. Neither the mortgagor, Hunter, nor his
grantee, Sheppard, ever paid any of the coupon interest notes, ex-
cepting those which became due December 1, 1892, and December
1, 1893; but the said McLaughlin remitted to appellant the interest
which became due on December 1, 1894, and on December 1, 1895,
and appellant had no reason to suppose that said interest had not
been paid by the mortgagors to McLaughlin. On or about February
27, 1893, one R. W. Cutts, an attorney at law, and who was an
employe in the office of the said McLaughlin, at the request of said
McLaughlin, and without the knowledge of appellant, commenced
proceedings for the foreclosure of said mortgage by advertisement,
pursuant to the power contained in the said mortgage, claiming
default by reason of the nonpayment of interest. The notice of said
foreclosure was signed: “Abbie J. Corey, Assignee of Mortgage.
R. W. Cutts, Attorney, Grand Forks, N. D.” Pursuant to said
notice of foreclosure, and on April 13, 1895, the respondent McCabe,
as sheriff of Pembina county, offered said mortgaged premises for
sale, and said real property was bid in in the name of this appellant
for the sum of $1,670.74. A certificate of sale was issued as pro-
vided by law, and was on the 19th day of April, 1895, filed for
record. Said certificate was never delivered to appellant, nor did
she know of its issuance until about November 20, 1897. On No-
vember 14, 1895, the respondent O'Sullivan paid to McCabe, as



10 " NORTH DAKOTA REPORTS.

“sheriff, the sum of $1,780, for the purpose of effecting a redemption
from such foreclosure sale; and the said McCabe, as such sheriff,
executed and delivered to respondent O’Sullivan a sheriff’s certificate
of redemption, which certificate was recorded on November 16, 18g7.
In September, 1897, respondent O’Sullivan executed and delivered
to the respondent John Birkholz two mortgages on the premises so
redeemed,—one for $3,500, and the other for $711.66, the former
of which was assigned by the said Birkholz to respondent Wallbaum.
Both mortgages were duly recorded. The money which was paid
to redeem said premises from said foreclosure was by the sheriff,
under the directions of said Cutts, remitted to McLaughlin, and no
part of the same was ever paid to appellant. So far as this record
discloses, appellant had no knowledge of such foreclosure proceed-
ings, nor of the pretended redemption, until November, 1897; and
appellant in this proceeding seeks to foreclose said mortgage, and
to have said attempted foreclosure by advertisement treated as a
nullity.

From the foregoing facts it is apparent that the question here
presented is one of agency. Did the persons who were instrumental
in the foreclosure proceedings act either as the actual or ostensible
agents of appellant? If not, then such foreclosure proceedings
were not binding on appellant, and she had the undoubted right
to treat them as a nullity. No authority on the part of Mr. Cutts
or of respondent McLaughlin is claimed, except such, if any, as
may have been acquired through McLaughlin. Nor can it be claimed
that McLaughlin had any express authority from appellant to fore-
close said mortgage. Had respondent McLaughlin any actual or
ostensible authority to collect the debt secured by this mortgage,
either by foreclosure of the mortgage or otherwise? If not, then
it must follow that respondent OO’Sullivan was not justified in paying
to respondent McCabe the money which he paid to redeem, and he
acquired no rights under such redemption; nor was the respondent
McCabe justified in paying such redemption money to McLaughlin.
“Actual authority,” as defined by the Code, is such authority as
the principal intentionally confers upon the agent, or intentionally
or by want of ordinary care allows the agent to believe himself to
possess. Rev. Codes 1899, § 4321. We are unable to find in this

- record any evidence of such actual authority, but, on the other hand,

the undisputed evidence is that no such authority existed. From

the testimony of Mr. Cutts, it appears that he acted solely upon the
request and under the instructions of McLaughlin; and appellant
denied positively that she ever authorized McLaughlin or Cutts to
foreclose said mortgage or to collect said note. Her testimony not
only is uncontradicted, but it is strongly corroborated by the fact
that at the time of the foreclosure there was no default in the
conditions of the mortgage. The principal note was not due, and

McLaughlin had remitted to her the installments of interest as

they matured. Another circumstance tending to corroborate her

testimony is the fact that the note and mortgage were not in the
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possession of McLaughlin or the attorney, Cutts. If appellant had
directed the foreclosure proceedings to be instituted, it is reasonable
to presume that the note and mortgage would have been transmitted
by her to McLaughlin for the purpose of foreclosure. Counsel for
respondent contend, in effect, that McLaughlin had actual authority
to foreclose said mortgage, for the reason, as they claim, that
although appellant did not intentionally confer such authority upon
her alleged agent, still, in the language of the Code, she “inten-
tionally or by want of ordinary care allowed such agent to believe
himself to possess such authority.” Counsel, in their brief, after
quoting the above section of our Code, use this language: *Can
it be thought for one moment that Mr. Cutts, who was the attorney
who foreclosed this mortgage, had any doubts whatever about his
agency or the agency of McLaughlin, when he made his attornev’s
affidavit of foreclosure, swearing that he was the attorney for the
plaintiff ?”  Counsel apparently overlook the fact that under the
statute which they quote the test is not what authority the agent
belicved he possessed, but, what did the principal, intentionally or
by want of ordinary care, allow the agent to believe himself to
possess? Tested by this rule, we have no hesitancy in arriving at
the conclusion that there is no suthcient evidence in the record to
warrant a court in holding that actual authority existed in Mc-
Laughlin to foreclose said mortgage. If appellant intentionally
conferred upon McLaughlin any authority to foreclose said mort-
gage, or if she intentionally or by want of ordinary care allowed
McLaughlin to believe that he possessed such authority, the proof
of such fact is wholly lacking.

Did McLaughlin possess ostensible authority to foreclose said
mortgage? The Code defines “ostensible authority” to be such
authority as the principal, intentionally or by want of ordinary care,
canses or allows a third person to believe the agent posseses. Rev.
Codes 1899, § 4322. Did appellant intentionally cause or allow
respondents to believe that McLaughlin possessed authority to fore-
close said mortgage, or did she, by want of ordinary care, cause
or allow them so to believe? We think not.  We are unable to find
any evidence in the record tending to show such intent on her part,
or tending to show a want of ordinary care, such as would cause a
belief in the mind of any one that McLaughlin possessed such
authority. The most that can be claimed is that McLaughlin acted
as appellant’s agent in effecting certain loans in this state, including
th§ loan to Hunter, and that from time to time, as the interest or
principal of her loans became due, she sent the notes to McLaughlin,
\\"lth instructions to collect. In no case, however, were any collec-
tions made, to appellant’s knowledge, except as the notes were sent
him by appellant, with special instructions to make the collection ;
nor did he have any authority from appellant to make any collections
of either principal or intcrest without such instructions.  When
McLaughlin made collections the proceeds were credited to appellant
in McLaughlin’s books, and from time to time the amounts thus
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standing to the credit of appellant were reinvested, after consulting
appellant regarding such reinvestment. In no case were any re-
investments made of her funds without her knowledge and express
assent. Whenever there was an amount sufficient for an investment
standing to her credit on McLaughlin's books, the latter would notlfy
her of what mortgages he had on hand or could obtain; and,
case she desired to reinvest, she would designate the mortgages she
desired to purchase, taking mch securities as corresponded as nearly
as possible with the amount of money to her credit. Upon receiving
her acceptance of an offer, McLaughlin would charge the amount
thereof to her account, and assign and forward to her the notes and
mortgages. As to whether the relation between appellant and Mc-
Laughlin in making these investments was that of principal and
agent is immaterial, as it is impossible to conceive that any degree
of negligence on the part of appellant in respect to the course of
dealing pursued in the investment of her funds could give the
appearance of authority to make collections of either principal or
interest, since the apparent authority of an agent is limited to acts
of a like nature to those from which it is implied. It is clearly
manifest, therefore, that an apparent or ostensible authority to fore-
close the Hunter mortgage, or to collect the principal debt, could not
arise from the course of dealings between these parties in making
the reinvestment, however general or plenary the agent’s powers in
that behalf were.

There are certain well-settled principles which are applicable in
all cases involving the question of the existence of an agency or the
existence of an agent’s authority. A person who deals with an agent
does so at his peril. He is bound to know that the person with
whom he deals 1s agent of the person whom he claims to represent,
and he is also bound to know the extent of such agent’s authority.
Agency will never be presumed, but where its existence is denied the
burden of proof is upon him who affirms its existence, and the proof
of such agency must be clear and specific. 1 Am. & Eng. Enc. L.
(2d Ed.) p. 968, and cases cited. The agent’s authority must be
direct and specific, or the facts and circumstances must be of such a
nature that the agent’s right to act may be fairly implied. Trull v.
Hammond (Minn.) 73 N. W. Rep. 642-644. “It is, of course, a
fundamental principle in the law of agency that every delegation
of power carries with it, by implication, the authority to do all those
things which are reasonable, necessary, and proper to carry into
effect the main power conferred and which are not forbidden. But
the doctrine of implied authority goes no further than this.” Bur-
chard v. Hull (Minn.) 74 N. W. Rep. 165. Apparent authority is
that authority which an agent appears to have from that which he
actually does have, and not from that which he may pretend to
have, or from his actions on occasions which are unknown to and
unratified by his principal. Oberne v. Burke (Neb.) 46 N. W.
Rep. 842. But the principal is responsible only for the appearance
of authority which is caused by himself, and not for an appear-
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ance of conformity to authority caused only by the agent. The
extent of an authority of an agent depends upon the will of the
principal, and the latter will be bound by the acts of the former only
to the extent of the authority, actual or apparent, which he has
conferred upon the agent. Edwards v. Dooley, 120 N. Y. 540,
24 N. E. Rep. 827; Burchard v. Hull (Minn.) 74 N. W. Rep. 164.
“When the agency is to be inferred from the conduct of the principal,
that conduct furnishes the only evidence of its extent, as well as of
its existence. When the belief of the authority of an agent arises
only from previous actions on his part as an agent, the persons
treating with him must, on their own responsibility, ascertain the
nature and extent of his previous employment.” Tested by these
‘elementary and well-established principles, we are clearly of the
opinion that the course of dealing between these parties with refer-
ence to the investment and reinvestment of appellant’s funds con-
ferred no implied or apparent authority upon McLaughlin to make
collections, either by foreclosure or otherwise; the authority to make
collections not being in any degree necessary to the accomplishment
of the purposes or object of such agency. Authority to contract
confers no authority to sue on the contract. Markham v. Insurance
Co., 69 Ia. 515, 20 N. W. Rep. 435; 1 Am. & Eng. Enc. L. (2d
Ed.) p. 1026, and cases cited. See, also, Security Co. v. Douglass
(Wash.) 44 Pac. Rep. 259; Swmith v. Kidd, 68 N. Y. 130, 23 Am.
Rep. 161; Trull v. Hammond, 73 N. W. Rep. 644. Nor does the
course of dealing between appellant and McLaughlin in regard to
prior collections of principal or interest warrant the finding that
there was an implied or apparent agency or authority to collect the
principal of the Hunter debt, either by foreclosure or otherwise.
The extent of an agent’s authority in certain cases may be governed
by usage and custom, but, to have this effect, the authority conferred
must be of a kind. or the business transacted of a nature, with
reference to which there is a well-defined and publicly known usage.
Upon this question, Judge Mitchell, of the Supreme Court of Min-
nesota, in the case of Burchard v. Hull, 74 N. W. Rep. 165, says:
“It is also true that where the principal confers upon his agent
an authority of a kind, or empowers him to transact business of a
nature, in reference to which there is a well-defined and publicly
known usage, it is the presumption of the law, in the absence of
anything to indicate a contrary intent, that the authority was con-
ferred in contemplation of the usage. * * * But, in order to
give the usage this effect, it must be known to the principal, or have
existed for such a length of time, and become so widely known,
as to warrant the presumption that the principal had it in view at
the time he appointed the agent. On the facts of this case, the
doctrine of implied power cannot he successfully invoked under
either of these principles.” “There is no proof of any such usage
in that business, unless the practice of the Kelleys proves it. But,
fortunately, the husiness methods of the Kelleys are not sufficient to
establish a general custom or usage, with reference to which other
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people are presumed to contract.” ‘“There is a mass of evidence
tending to show that it was the custom of the Kelleys to advance
money to pay interest on loans placed by them for others, and then
foreclose the mortgage, bid the land in, in their own name, and sell
it, if not redeemed. But there is not a particle of evidence that
plaintiff had any knowledge of such a custom, and, there being
nothing in the facts making it her duty to know it, we dismiss the
evidence as to the Kelleys’ custom with the simple statement that it is
wholly irrelevant and immaterial.” The record in the case at bar
wholly fails to disclose any evidence tending to show any general
custom among investment brokers in the locality where McLaughlin
carried on his business, or of any particular custom, or that, if any
such custom existed, appellant had any knowledge therecof.

Nor did the fact that the Hunter note was payable at McLaugh-
lin’s office create any implied or apparent authority upon him to col-
lect the same. In the case of Hollinshead v. John Stuart & Co., 8
N. D. 35, 77 N. W. Rep. 89, 42 L. R. A. 659, and also in Stolzman
v. Wyman, 8 N. D. 108, 77 N. W, Rep. 285, this court held that,
“when a negotiable promissory note is made payable at a particular
office, such fact does not constitute the party in charge of such office
the agent of the holder of such note, to receive the money thereon,
unless such note is in the possession of such party.” While it is
true that McLaughlin in some instances collected certain notes for
appellant, the record shows that in no instance did he make such col-
lections without first having received from appellant the notes repre-
senting the debt collected. And the uncontradicted evidence also
shows that prior to the attempted foreclosure in question the re-
spondent McLaughlin never foreclosed any mortgage for appellant,
nor had he ever been instructed to do so. In the absence of express
authority ,or of circumstances from which actual authority can be
reasonably inferred, possession of the securities is the crucial test
of an agent’s implied or apparent authority to receive payment;
and, if the agent has no such securities in his possession, the party
whe pays money to him assumes the burden of showing the authority
of such person to receive the pavment. 1 Am. & Eng. Enc. L.
(2d Ed.) p. 1026; Sccurity Co. v. Graybeal (Towa) 52 N. W. Rep.
499. See, generally, upon this subject, Security Co. v. Douglass
(Wash.) 44 Pac. Rep. 257; Bull v. Mitchell (Neb.) 66 N. W. Rep.
632; Smithv. Kidd, 68 N. Y. 130; Trull v. Hammond (Minn.) 73
N. W. Rep. 642; Joy v. Vance (Mich.) 62 N. W. Rep. 140; Porter
v. Onrada (Neb.) 71 N. W. Rep. 52. The case of Burchard v.
Hull (Minn.) 74 N. W. Rep. 163, is a verv similar case to the one
at bar, and the very able opinion of Judge Mitchell meets with hearty
approval. Among other things, he says: “The case is entirely free
from any element of estoppel by conduct, or of apparent as dis-
tinguished from actual authoritv, or of ratification. The defendant
must stand exclusively upon the proposition that the act of the
plaintiff in delivering or transmitting the interest coupons (herself
retaining the mortgage and principal note) to another, with authority
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to collect the same, gave such other person implied authority to
foreclose the mortgage if the coupons were not paid. If an agent to
whom an interest coupon is sent for collection (while his principal
retains in his own possession the collateral mortgage and principal
note, not yet due) has implied power to foreclose the mortgage, the
sooner men know it the better. We apprehend the announcement
of any such doctrine would take both the legal profession and busi-
ness men by surprise.” Again, in the case of Dexter v. Morrow,
79 N. W. Rep. 394, the Supreme Court of Minnesota, in a case
involving the same - questions here presented, reached the same
conclusion.

During the trial of this case in the court below, a certain letter
purporting to have been written by J. G. Hamilton, one of the
counsel for the appellant, to one W. A. Joy, who was acting as
appellant’s agent, was found by the trial judge in the envelope
containing appellant’s deposition in this case, which letter, after

* cautioning Mr.- Joy as to the care which should be exercised in the
taking of the plaintiff’s deposition, quoted several provisions of our
Code relative to agency, and also containing questions to be pro-
pounded to her, and her answers thereto. This letter was, by direc-
tion of the trial judge, filed in the office of the clerk of court, and
the learned trial judge evidently considered said letter as discredit-
ing the testimony of plaintiff as given in her deposition. While the
questions and answers in the deposition correspond with the ques-
tions and answers as suggested by counsel in said letter, still we do
not consider the same of any importance in determining the issues
involved. The suggestions as to what answers should be given were
qualified by the statement that such answers should conform to the
facts, and, while it is unusual for counsel to suggest the exact form
of the answer which should be given by a witness, still we do not
think that it is a fair inference to draw from this letter that counsel
intended to coach his client to testify to anything but the facts. But
this document is not before us, and cannot be considered, for the
reason that the same was not offered or received in evidence, and it
is therefore improperly in the record. The filing of it as ordered
by the trial court in the office of the clerk would not be sufficient,
in our opinion, to bring the same upon the record.

The decision of the trial court being inconsistent with the fore-
eoing opinion, it follows that the same must be reversed, and the
District Court is directed to enter judgment in favor of the plaintiff
for the relief prayed for in the complaint, with costs of both courts.
All concur.

Young, J., having been of counsel in said case, took no part in
the foregoing opinion, Judge Fisk, of the First Judicial Distict,
sitting by request.

(84 N. W. Rep. 570.)
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MINNESOTA THRESHER MANUFACTURING COMPANY %s. WILLIAM
HoLz, et al.
Opinion filed November 20, 1900.

Default Judgment—Motion to Vacate—Time of Making—Notice of Entry.

_ Construing section 5298, Rev. Codes 1809: On June 22, 1892,
judgment was entered in the District Court for Ramsey county, by
default, against the defendants and in favor- of the plaintiff, upon a
promissory note signed by all of the defendants. Immediately after
the entry of such judgment a transcript of the same was recorded in
Bottineau county, in which county said defendant Frederick Kitzman
then, and ever since has, resided. In June, 1899, the judgment, for
a cash consideration, was sold and assigned to one Andy Jones, who
purchased without notice or knowledge of any defense or equities as
between any of the original parties. Jones in June, 1899, issued
execution upon the judgment, and caused a levy to be made there-
under upon the property of Frederick Kitzman. Prior to such levy
Kitzman had neither notice nor knowledge that the judgment had
been entered in fact. After such levy the defendant moved, under
section 5298, Rev. Codes 1899, to vacate the judgment upon the
ground that the. same was entered by reason of said defendant’s
neglect to interpose an answer and defense in the action, and that
said neglect was excusable under the circumstances set out in the
moving papers. Held, that the motion was not interposed too late.
The statute will begin to run only upon actual notice or knowledge
of the judgment. Formal and written notice is not, however, cs-
sential to start the statute in motion.

Service of Summons Not Notice of Judgment.

Held, further, that personal service of the summons and complaint
does not operate as notice of the entry of judgment. Nor, as a gen-
eral rule, will laches be imputed until after knowledge or notice of the
judgment is obtained by the defendant.

Assignee of Judgment Takes Subject to Equities.

Held, further, that an assignee of a judgment, who buys the same

in good faith, and without notice or knowledge of defenses or equities

. as between original parties thercto, nevertheless takes the same sub-
ject to such defenses and equities.

Proper Moving Papers to Vacate Default.

In this case the moving papers embraced a proper affidavit of
merits and a proposcd answer, duly verified, and stating a defense
on the merits to plaintiff’s cause of action; also, certain affidavits
setting out, among other matter, the grounds relied upon by Kitzman
as an excuse for his neglect to answer the complaint. Held, that in
this the moving party pursued the correct practice, in a case where
a defendant sceks to vacate a default judgment, and asks leave to

answer the complaint.

Counter Affidavits Not Permissible—When.

Against objection, plaintiff was allowed to file counter affidavits
whereby the plaintiff attempted to combat the facts and merits as set
out by answer and in the affidavit of merits. This was error. Such
counter atfidavits cannot be presented in opposition to the merits of
the defense, The court will examine the defense pleaded, to see
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;vbel:her the same, on its face, constitutes a defense, but will go no
urther.

When Counter Affidavits Competent.

Held, further, that the facts set out in the motion papers, and relied
upon as grounds of excuse for the default, may be met and opposed
by counter affidavits, and, in the consideration of the same, the ruling
to be made in the trial court rests in the sound discretion of that
court, and the ruling below will not be disturbed in this court except
in cases of abuse.

Denial of Motion to Vacate Default Error.

In this case the moving party set out facts showing that the plain-
tiff before suit was instituted, by its authorized agent compromised
with him, and wholly relieved him from liability on said note.s This
release and defense was set up by answer. As grounds of excuse for
his default, the affidavits of Kitzman stated, in substance, that when
said agreement of compromise was made he was informed by said
agent that the plaintiff would try to collect the note of said othei
deiendants, and would perhaps sue on the note, and that it would be
necessary, in the event of such suit being brought, to make. him
(Kitzman) a party thereto, but that no judgment would be entered
against him in that event, and further assured Kitzman that if, by
any mistake, a judgment in said action should be entered against
him, plaintiff would at once cancel the same as to him. Held, that
this showing presented a valid excuse for Kitzman's negligence in
not answering the complaint, and inasmuch as no attempt was made
to controvert the excuse offered, and it appearing that Kitzman
pleaded a good defense on the merits, it was error, and constituted
an abuse of discretion, to deny the motion, if it be true that the
trial court placed its ruling upon the assumption that the excuse,
as shown, was insufficient.

Order Reversed.
Upon all the facts appearing of record, the order is reversed.

Appeal from District Court, Ramsey County; Morgan, ]J.

Action by the Minnesota Thresher Manufacturing Company
against William Holz and others. From a judgment refusing to
vacate a default judgment, defendants appeal.

Reversed.

V. B. Noble and Redmon, Ink & Wallace, for appellant.

The power to set aside a judgment for fraud or collusion, though
expressly granted by statute in many states, is not dependent unon
legislative recognition. Taylor v. Sindall, 34 Mo. 38; Marbury v.
McClurg, 51 Mo. 256; Mellick v. Bank, 52 Ia. 94, 36 Am. Dec. 267.
Fraud, as a ground for vacating a default, is entirely distinct from
the statutory ground of mistake, inadvertence, surprise or excusable
neglect. 6 Enc. Pl. & Pr. 175. Where a party by act or declaration
lulls his opponent into false security, or by any means deceives him,
and thereby obtains a judgment or decree to his prejudice, it is
fraudulent and may be impeached upon that ground. Black, Judgmts.
§§ 291, 340, 368; Birch v. Frantz, 77 Ind. 199; Freeman, Judgmts,
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§ 489; 6 Enc. Pl & Pr. 172; Cadwallader v. McClay, 55 N. W.
Rep. 1054. Judgments entered in violation of an agreement to the
contrary will be set aside. Black, Judgmts. § 373; 10 Am. & LEng.
Enc. L. go5; Hilliard on Injunctions, 137; Baker v. Redd, 44 Ia.
79; Keeler v. Elston, 34 N. W. Rep. 891; Chambers v. Robbins, 32
Vt. 562; Johnson v. Lyons, 14 la. 431. The statute authorizing the
opening of judgments is remedial and should be liberally coqstrt_led
in cases where such construction is calculated to advance justice.
Harbaugh v. Land Co., 109 Cal. 70; Bucll v. Emerick, 85 Cal. 116;
Maline v. Big Flat Co., 93 Cal. 304; Stack v. Casey, 22 11l. App. 412;
*People v. Campbell, 18 Abb. Prac. 1; Wolfe v. Railway Co., 89 Cal.
337; Lodtman v. Schulleter, 71 Cal. 94; Mason v. McNamara, 57
I11. 274; § 5298 Rev. Codes; Nichells v. Nichells, 5 N. D. 126; Gris-
wold v. Lea, 47 N. W. Rep. 055; Buell v. Eurich, 24 Pac. Rep.
644. Counter affidavits as to the question of meritorious defense
will not be considered upon a motion to set aside a judgment.
Mendell v. Kimball, 85 111. 582, 6 Enc. Pl. & Pr. 158. The assignee
of a judgment takes it subject to all the equities existing between
the original parties whether he had notice of the same or not.
Kimball v. Cummings (Ky.) 2 Metc. 327; Blakesley v. Johnson, 13
Wis. 530; Rea v. Froth, 83 1ll. 275; Webber v. Tschetter, 46 N.
W. Rep. 201; Cudwallader v. McClay, 55 N. W. Rep. 1055; Trap-
haggen v. Lyons, 38 N. J. Eq. 613; Stout v. Van Kirk, 10 N. J.
Eq. 78; Sutton v. Sutton, 1 S. E. Rep. 119.

George A. Bangs, for respondent.

The contract relied upon by the defendant is void as against public
policy. The agrecment made by Kitzman that a judgment might
be entered against him, which judgment should be satisfied and
discharged thereafter. Greenhood on Public Policy, 5, 446; Ver-
mont, Etc., Ry. Co. v. Railway Co., 34 Vt. 149; Brown v. First
Nat. Bank, 37 N. E. Rep. 157; Richard v. Crandall, 48 N. Y.
343; 9 Am. & Eng. Enc. L. 880; 19 1d. 565; 3 Id. 879. This appli-
cation was not made in time. The taking of the judgment in June,
1892, was notice to Kitzman of the fact of its rendition, and more
than one vear elapsed from this notice of judgment before an appli-
cation was made for its vacation. Yerkes v. McHenry, 6 Dak. 5;
Sargent v. Kindred, 5 N. D. 472. The personal service of summons
and complaint on defendant was legal notice that if he failed to
appear and answer judgment would be taken against him by default
for the amount claimed in the complaint.  Sluder v. Graham, 23
S. E. Rep. 924; Littster v. Littster, 25 Atl. Rep. 117. While the
statute designates a time within which application must be made
for relief, the proceedings thereunder are equitable in court and
delay of the moving party after he had notice, actual or implied.
of the judgment against him, mav justifv the court in denying
relief on the ground of his laches, though his motion was made or
his petition filed within the time named in the statute. Freeman,
Judgments, § 105; Littster v. Littster, 25 Atl. Rep. 117; Sluder v.
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Graham, 23 S. EE. Rep. 924; Bank v. Trust Co., 71 N. W. Rep. 928;
Hollinger v. Reeme, 24 L. R. A. 46; DeCamp v. Bates, 37 S. W.
Rep. 644; In re Gilman’s Estate, 17 N. Y. Supp. 494; Drummond
v. Mathews, 17 N. Y. Supp. 726.

WaLLiN, J. This is an appeal from an order of the District
Court denying an application made by the defendant I'rederick
Kitzman to vacate the judgment hercin as against him, and allow
him (Kitzman) to answer the complaint. The ground of the action
for which said judgment was entered was a promissory note for
$309.92, signed by all of the defendants. Judgment for said amount,
with interest, was entered in the county of Ramsey on the 22d day
of June, 1892. Immediately after the entry of said judgment a
transcript thereof was docketed in the county of Bottineau, N. D,, in
which county the defendant Kitzman then resided, and has ever
since resided. No appearance having been made in the action,
judgment was taken by default after the expiration of 3o days after
the date upon which the summons and complaint were served upon
the defendant Kitzman. No formal notice of the rendition or entry
of said judgment was ever served upon the defendant Kitzman,
and it also appears that Kitzman never had actual notice or knowl-
edge of the entry of said judgment at any time prior to the month
of June, 1899, at which time a levy was made upon Kitzman’s
property under an execution based upon said judgment. The record
also shows, and the fact is not disputed, that said judgment was for
a cash consideration of $150 on the sth day of June, 1899, sold and
assigned to one Andy Joncs, who is now the sole owner thereof.
The motion to vacate was heard in the District Court on the 6th
day of April, 1900, and the same was based upon the following
papers submitted by Kitzman: (1) An affidavit of merits; (2) a
proposed answer duly verified; (3) the affidavits of Frederick Kitz-
man, Emma Kitzman Ohnstad, W. H. Redmon, and G. T. Propper.
The plaintiff and Andy Jones submitted affidavits of E. D. Buffington
and Andy Jones in opposition to the motion. It appears by the
afhdavits submitted in opposition to the motion that said Andy
Jones purchased said judgment without any notice or knowledge
of any existing defense or cquity in the defendant Kitzman, and
without notice of any fact which would render the collection of the
judgment unlawful or unjust. It appears substantially by the afh-
davit of E. D. Buffington that no notice or knowledge was ever
received by the plaintiff of any compromise or scttlement between
Kitzman and the plaintiff, or any agent of the plaintiff, whereby
said Kitzman was releascd from his liability upon the note upon
which said judgment was entered, and that no remittance was made
to said plaintiff on account of the proceceds or consideration for
any such settlement, and that the note was put in judgment in due
course of business, and without any knowledge or notice that the
same had ever been compromised and settled, as claimed to be the
fact by Kitzman, and as set forth in the proposed answer and affi-
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davits submitted by him. The affidavit of Buffington further states
that G. T. Propper, who makes an affidavit herein, and who was a
traveling collector for plaintiff at the time in question, had no
authority whatever to complete and close any compromise agreement
with Kitzman, such as is claimed to have been made and completed
with Kitzman ; that, in order to be valid, any such compromise agree-
ment as Kitzman claims and relies upon herein would have to be
submitted to and ratified by the plaintiff; and that this was never
done, and no such compromise was ever reported to the plaintiff at
any time for ratification. The facts, as shown by the answer and
afiidavits submitted by Kitzman in support of the motion, may be
epitomized as follows: That on August 28, 1891, the plaintiff,
acting through its authorized agent, one G. T. Propper, entered
into a compromise agreement with the defendant Frederick Kitz-
man, whereby said Kitzman was discharged and wholly released
from all liability upon the note upon which said judgment was
entered, and that pursuant to such agreement and compromise the
plaintiff, by its said agent, wrote out a receipt in full for Kitzman
of all demands and claims held at said date by plaintiff against Kitz-
man, and then and there delivered the same to Kitzman. It further
appears in detail by said affidavits and answer: That on said 28th
day of August said G. T. Propper called on Kitzman, at a hotel
kept by the latter at Towner, N. D., and requested Kitzman to pay
two notes then due the plaintiff. One was the note sued on, and the
same was signed by Kitzman and the other defendants. The other
was an individual note of Kitzman for $206.65. That Kitzman was
then, by reason of lack of means, unable to pay said notes, where-
upon a negotiation for a compromise of said notes was entered upon,
and the same resulted in an agreement to compromise said notes
upon the terms and for the consideration hereinafter stated. Kitzman
agreed to pay down in cash the sum of $160, and to assign to plain-
tiff a certain account of $30 against the firm of Stadd & McKee;
also to furnish livery service to convey said Propper to Willow City,
a distance of about 35 miles from Towner,—and finally agreed to
discharge and liquidate the hotel bill of said Propper incurred at said
hotel at Towner. If further appears that each and all of said agree-
ments made by said Kitzman, as above set out, were then and there
fully performed by Kitzman. Tt also appears that the plaintiff,
through said Propper, agreed, on its part, as follows: To surrender.
said individual note of Kifzman to Kitzman, and to give Kitzman a
. receipt in full of all plaintiff's demands to date against him. Said
individual note and said receipt were accordingly then and there
delivered by Propper to Kitzman. The affidavits submitted by
Kitzman, which are uncontradicted, show that, as part and parcel
of said compromise, there was a special agreement made with refer-
ence to the joint note upon which said judgment was subsequently
entered, which was, in substance, as follows: Upon the statement
made by the said G. T. Propper that the plaintiff intended to collect
something on the note, if possible to do so, of the other signers
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thereof, viz: William Holz and Wilhelmina Holz, it was agreed
that said joint note should not be surrendered up, but should be
retained for collection, at least in part, from the other signers,
but that Kitzman should be forever released and exonerated from
liability on account of said note, and that Kitzman’s receipt in full,
then and there delivered, would evidence the fact of such release.
It appears that Propper then stated to Kitzman that, in the event of
suit being brought upon said joint note, it would be necessary to
sue all the signers thereof, but stated in this connection to Kitzman
that, if such suit was finally brought upon the note, no judgment
would ever be entered therein against him, the said Frederick Kitz-
-man; and to this the said G. T. Propper added the statement that if,
by any mistake, a judgment against Frederick Kitzman should be
entered in any such action, the same would at once be canceled by
the plaintiff. The fact that such compromise agreement was actually
made and was fully exccuted on the part of Kitzman, as above
stated, is shown by the affidavits of I'rederick Kitzman and his
daughter, and their statements are corroborated in all particulars by
the affidavit of said G. T .Propper. Nor do the affidavits on the part
of the plaintifi and Andy Jones deny or attempt to disprove any
matter which is alleged in the affidavits presented by Kitzman touch-
ing said compromise, or the terms thereof, except that the affidavit
of said Buffington denies that said Propper had authority from the
plaintiff to make the compromise, or any compromise, with Kitzman,
other than a mere preliminary arrangement, to be submitted to the
plaintiff for its approval or disapproval, as plaintiff might elect.
After hearing counsel, the District Court made its order denying
the application to vacate the judgment. This order is appealed
from, and is assigned as error in this court. In disposing of this
assignment of error, we must first consider whether the application
to vacate the judgment is made within the time limited by the
statute under which the application was made to the District Court.
See section 5298, Rev. Codes 1899. This section confers upon the
District Court authority within one yecar after notice thereof to
“relieve a party from a judgment, order or other proceeding taken
against him through his mistake, inadvertence, surprise or excusable
neglect.” In this case respondent’s counsel contend that the applica-
tion to vacate, which was not made until about seven ycars after the
entry of the judgment in question, is too late. We are of the opinion
that this contention cannot be sustained. It is undisputed that no
formal notice of the judgment was ever served on Frederick Kitzman,
and it affirmatively appears, and is not disputed, that Kitzman never
had any actual knowledge or notice that the judgment had heen
rendered or entered in fact. The rule as to notice is that the same
need not be a formal or written notice, and that knowledge alone is
sufficient.  See Schobacker v. Insurance Co., 59 Wis. 85, 71 N. W.
Rep. 969; Knox v. Clifford, 41 Wis. 458. But the fact that personal .
notice of the summons and complaint was made does not give notice
of the judgment, within the meaning of the statute. [Vieland v.
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Shillock, 23 Minn. 227. In New York it is held that the power to
vacate a judgment is inherent in the courts, and that the same may
be exercised, in furtherance of justice, after the lapse of the statu-
tory time which limits such applications. See notes and citations
on pages 198, 199, 6 Enc. Pl. & Prac. In Wisconsin the contrary
rule prevails. In this case no ruling is required upon this contro-
verted point, inasmuch as we hold upon this record that the de-
fendant is in time; he having moved within time, and promptly
after receiving actual notice of the existence of the judgment. Nor
can we rule, upon such a state of facts, that the defendant has been
guilty of any laches in applying for the equitable relief which he is
seeking. Sce School Dist. v. Schreiner, 46 la. 172.

The respondent also contends that the assignee and purchaser of
the judgment is in the position of an innocent purchaser of the
judgment, and that as such his rights as purchaser cannot be affected
by any defenses or equities existing between original parties of
which he had no knowledge or notice. We cannot yield our assent
to this proposition. We think that the rule is well settled that the
purchaser in good faith and without notice takes a judgment subject
to existing equities between original parties. See Brisbin v. New-
hall, 5 Minn. 273 (Gil. 217). See also, 2 Freem. Judgm. § 427.

Another contention which is strenuously urged in respondent’s
behalf is that an application to vacate a judgment upon the grounds
appearing in this record is not based upon any absolute legal right,
but that the same is wholly an appeal to the favor, and hence the
application is one which the trial court, in the exercise of its judicial
discretion, was at liberty either to grant or withhold, and its ruling
is therefore not reviewable by this court unless the record discloses
a case of abuse of judicial discretion. We acquiesce in this propo-
sition of counsel, to the extent of holding that the appellants’ case
does not rest upon any strict legal right, but, on the contrary, does
rest upon an appeal to the favor, and is therefore addressed to the
judicial discretion of the court below. From this it follows that
this court, as a court of review, unless there has been an abuse of
discretion, will not disturb the conclusion reached in the court below,
if it shall appear that that court based its ruling upon any matter
which, under the law, came within the proper purview of judicial
discretion. But where the ruling below in such cases is governed
by a legal principle, or controlled by some matter of positive law,
the same is not, within the meaning of the law, addressable to sound
judicial discretion, but the same must be made to conform to the
law, and for such purpose the ruling is reviewable. It is necessary,
therefore, to determine upon this record whether the order in question
was in fact based upon matters which lie within the domain of
judicial discretion, and to do this we must advert briefly to the
facts already stated. It appears that I'rederick Kitzman based his

. claim of relief, first, upon the allegation that the plaintiff had, when
judgment was entered, no demand against him which was legally
enforceable, for the reason that prior to the institution of the action
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the plaintiff had, for a good consideration, canceled the note in suit
as against Kitzman, and fully released him from all liability there-
under. To this claim Kitzman superadds the statement that he
was directly induced by the plaintiff, through its authorized agent,
to refrain from answering in the action, and setting up said com-
promise and release as a defense upon the merits. These facts
were brought to the attention of the trial court—First, by a proper
affidavit of merits; second, by a verified answer alleging fully and
in detail the fact of said compromise and the release of Kitzman.
To this showing as to the merits the moving party added three
affidavits, which, in addition to setting out and restating the merits
and the entire matter of the alleged compromise and release, pro-
ceeded to set out the alleged representations made by plaintiff’s
authority, which, as Kitzman claims, effectively operated to lull
him into a false security, and which in fact, as he claims, induced
him not to answer or appear in the action. This brief recapitulation,
we think, makes it sufficiently clear that the facts presented to the
trial court in the motion papers are divisible into two distinct and
well-defined classes, viz: those relating to the merits of the alleged
defense, and those which are set up for the purpose of excusing
Kitzman’s neglect to appear and answer in response to the summons
and complaint. The former class of facts is embodied in the verified
answer and in the affidavit of merits, while the latter is strictly con-
fined to the averments found in the three affidavits filed in support of
the motion.

We have thus entered into detail in order to emphasize the fact
that the counter affidavits submitted by the plaintiff, except that of
Andy Jones, which is confined to the matter of his purchase of the
judgment in good faith, are responsive to the merits of the proposed
defense of Kitzman, and are not responsive in any degree to any fact
or matter alleged by Kitzman as an excuse for his neglect to appear
and answer in the action. We regard this omission in the counter
affidavits to deal with Kitzman’s alleged excuse for his nonappear-
ance in the action as fatal to the respondent’s claim that the question
submitted to the trial court was one of discretion. It will be con-
ceded, we think, that Kitzman’s neglect to appear in the action
is fully excused in his affidavits. The record shows that he did not
appear because he relied upon the assurances made in plaintiff’s
behalf that no judgment would be entercd against him in fact, and
the further assurance. that if a judgment should, under the cir-
cumstances, be entered against him by any mistake, the same would
be promptly canceled by the plaintiff. The counter affidavits offered
by plaintiff were certain affidavits made by one E. D. Buffington,
who is the plaintiff’s secretarv and treasurer. These affidavits, when
most liberally construed in plaintiff's favor, tend only to deny the
merits of Kitzman’s case as the same is pleaded by his answer. They
allege, in substance, that said Propper was not authorized to make the
compromise and settlement which Kitzman sets out as a defense;
and to bolster this statcment the further statement is made that no
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such compromise was ever reported by Propper to the plaintiff, and
that Propper never at any time remitted to plaintiff any of the
proceeds due the plaintiff, of the alleged compromise. It is apparent,
therefore, that all of the averments in Buffington’s affidavit are
confined to the merits of the defense as pleaded in Kitzman’s pro-
posed answer, and equally apparent that nothing in Buffington’s
affidavit has any reference to the excuse alleged by Kitzman for his
failure to appear and answer in the action. In dealing with the one
matter of Kitzman’'s excuse for his default, we are convinced that
the trial court found that the excuse, not being contradicted, was
true in fact, and are satisfied, also, that the trial court must have
found that said excuse was valid and sufficient in law. The trial
court does not set forth any grounds or reasons upon which it pro-
ceeded in denying the motion; hence we are compelled to put the
same upon some matter of fact which is controverted, or upon some
legal principle relating to the case. If the ruling was placed upon the
legal ground that the assignee did not purchase subject to equities,
or upon the ground that the motion was not made in time, this court,
as a court of review, could properly review such ruling, and in so
doing would reverse for reasons already stated. But, if the ruling
below was based upon the matters of fact as set out in Buffington’s
affidavit, we would still reverse upon the legal ground that counter
affidavits cannot, in this class of cases, be presented for the purpose
of disproving any fact relating to the merits of the defense. The
answer alleges the essential fact that the plaintiff's compromise dis-
charged and released Kitzman; the plaintiff acting by its agent,
one Propper. The ecounter affidavits squarely and in detail deny’
this vital averment of fact. We shall rule that counter affidavits
are inadmissible for such purpose, and that the same must be con-
fined to a traverse or avoidance of the facts submitted by the moving
party as an excuse for his default. We are aware that authorities
may be found to the contrary, but we are convinced that the rule as
above stated is logical in itself, and has the support of the best-
considered cases. See Worth v. Wetmore (Iowa) 54 N. W. Rep.
56; Joerns v. La Nicca, 75 Ia. 709, 38 N. W. Rep. 129; Francis v.
Cox, 33 Cal. 325; Gracier v. Weir, 45 Cal. 54; Reclamation Dist.
v. Coghill, 56 Cal. 607; Douglass v. Todd, 96 Cal. 655, 31 Pac.
Rep. 623; Buck v. Havens, 40 Ind. 221; Lake v. Jones, 49 Ind. 297 ;
Beatty v. O’Connor, 106 Ind. 81, 5 N. E. Rep. 880; Hill v. Crump,
24 Ind. 291; Mendcll v. Kimball, 85 11l. §82; Thelin v. Thelin, 8
INl. App. 421; Manufacturing Co. v. Thomas, 17 Ill. App. 235. In
the two cases cited from Illinois it is held that no counter affidavits
can be offered in applications to be relieved from defaults, but this
rule is, we think, more strict than that which obtains in any code
state.

In the trial court, Kitzman’s counsel objected to the opposing
affidavits upon the ground that the same did not tend to controvert
the excuse shown for Kitzman's neglect to answer. The trial court
admitted these affidavits in evidence, but, as we understand the
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ruling, held, in effect, that the same did bear upon and tend to
controvert Kitzman’s excuse for his negligence. In this we think
the court was in error. Neither Buffington nor Andy Jones was in
a postion to testify of their own knowledge as to the compromise
arrangement. Nor do they attempt to dllege or claim that the com-
promise was not made in fact, and upon the terms shown in the
affidavits filed in support of the motion. As we have said, the op-
posing affidavits are pertinent only upon the question of Propper’s au-
thority to represent the plaintiff for the purposes of the compromise.
But the question of his authority is the vital question presented in
the issue upon the merits tendered in the answer. That question
would necessarily be decisive upon the trial of the merits, but the
trial court was, upon this application, precluded from considering
evidence upon the merits, and could go no further than to inquire
whether the applicant had set out a good defense, either legal or
equitable. See, on this point, 6 Enc. Pl. & Prac. p. 188, with notes
and authorities. Upon the showing made, it is too plain to admit of
discussion that Kitzman entered into the compromise in good faith,
and that in doing so he fully believed that he was dealing with an
authorized agent of the plaintiff. Propper represented himself to be
the agent of the plaintiff, and plaintiff was a nonresident, and could
act only through agents or officers. Propper had plaintiff’s notes
with him, and made overtures for a compromise of both notes;
and, when the agreement was concluded, Propper surrendered one
of the notes without full payment, and this act, so far as appears,
has never been repudiated by the plaintiff. Under these circum-
stances, we think that principles of fairness require that Kitzman
should have an opportunity to show, if he can do so, that Propper
actually was the plaintiff’s agent, with authority to compromise the
notes. If we could be sure that the trial court placed its ruling
upon the ground that Kitzman had failed to show an adequate excuse
for his neglect to answer, we should, in that event, hold that such
ruling evidenced an improper exercise of judicial discretion; but, as
we have said, the grounds or reasons for the order are not set out by
the trial court, and hence this court can only conjecture what they
were.

The moving party has pursued correct practice, and such as we
think should govern in all applications made by a defendant to va-
cate judgments entered upon default for answer. He has filed a
proper affidavit of merits, and a verified answer setting out a
defense, and also set out by affidavits his excuse for not appearing
and answering. We intend in this case to settle the practice in this
state in this class of cases upon the controverted question of sub-
mitting counter affidavits or testimony upon the merits of the defense
as set out in the proposed answer and affidavit of merits. See, upon
this feature, Gauthier v. Rusicka, 3 N. D. 1, 53 N. W. Rep. 8o;
Sargent v. Kindred, 5 N. D. 8, 63 N. W. Rep. 151. Our conclusion
is that the order appealed from must be reversed, and such will be
the order of this court. All the judges concurring.

(84 N. W. Rep. 581.)
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Freperick KiTzMAN vs. MINNESOTA THRESHER MANUFACTURING
COMPANY.
Opinion filed November 21, 1900.

Judgment—Enforcement—Injunction—Remedy at Law.

An independent action in equity to enjoin the collection of a judg-
ment will not lie in a case such as this, where it appears from the
facts alleged in the complaint that the plaintiff had an adequate
remedy at law by a motion to vacate such judgment under section
5208, Rev. Codes 1899. In disposing of such motions, courts are
empowered to administer equitable relief, and apply equitable prin-
ciples to the facts involved.

Appeal from District Court, Ramsey County; Morgan, J.

Action by Frederick Kitzman against the Minnesota Thresher
Manufacturing Company and William Holz, sheriff. Judgment for
defendants, and plaintiff appeals.

Affirmed.

V. B. Noble and Redmon, Ink & Wallace, for appellant.
George A. Bangs, for respondents.

WaLLIN, J. This action was brodght to permanently enjoin the
collection of a judgment, and a temporary injunctional order was
issued, restraining proceedings under the judgment. The defend-
ants demurred to the complaint upon the ground that the same
did not state facts sufficient to constitute a cause of action. After
a hearing in the District Court, that court made an order sustaining
the demurrer; also, an order dissolving the injunctional order.
These rulings of the trial court have been brought to this court
for review, and, in disposing of the entire case in this court, it
will be necessary to pass only upon the sufficiency of the complaint.
We have no difficulty in reaching the conclusion that the complaint
fails to state a cause of action, but this conclusion is predicated
upon the theory that the plaintiff has mistaken his remedy. The
judgment which is sought to be enjoined is upon a promissory note,
and was entered by default on June 22, 1892, in the District Court
for the county of Ramsey, in an action in which the defendant
herein was plaintiff, and this plaintiff and Wilhelmina Holz and
William Holz were defendants. It is alleged in the complaint
herein that this plaintiff never was served with notice of the entry
of said judgment, and that he never had or received notice or
knowledge of the existence of the judgment until the month of June,
1899, when an execution issued upon the judgment, which was then
levied on the property of this plaintiff. The complaint further
alleges, in substance, that this plaintiff had been released from all
liability upon the note sued upon in said action by an agreement
made with the defendant herein, through its agent, which agreement
and release, as alleged, were made prior to the institution of the
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action upon the note. The complaint further charges, in effect, that
at the time said agrcement of rclease was made the note was re-
tained by the plaintiff for the reasons that the plaintiff desired to
collect the same as against the other signers thereof, and it was
then understood and agreed that a suit might be brought agaimst
all the signers of the note. In this regard, the complaint expressly
charges that the plaintiff was assured by the defendant’s agent that
no judgment would be entered in such contemplated suit against
this” plaintiff, and that, if it was so entered by any mistake, the
same would be canceled at once by the defendant in this action.
The complaint further charges that the plaintiff herein relied upon
said assurances of the plaintiff’s agent, and was induced thereby to
refrain from answering the complaint in said other action, and
setting up a defense thereto on the merits of the action. The com-
plaint further states that the representations made to him as above
stated were made with the fraudulent intent and purpose of inducing
this plaintiff to refrain from answering the complaint and setting
up a defense upon the merits. It therefore appears by the complaint
that this plaintiff had a defense as against the note upon which
said action was based, and further appears that on account of certain
fraudulent representations made by the plaintiff in the other action,
through its authorized agent, this plaintiff was induced to refrain
from interposing such defense, and in consequence of plaintiff’s
neglect to do so a judgment was entered by default against this
plaintiff. It seems entirely clear to this court that the allegations
of the complaint show that this plaintiff has an adequate remedy at
law, by a motion to vacate the judgment in the other action. Section
5208, Rev. Codes 1899, authorizes the District Court at any time
within one year after notice of a judgment to relieve a party there-
from, when the same was “taken against him through his mistake,
inadvertence, surprise or excusable neglect.” This familiar remedy
by motion is both speedy and economical, and it is also well settled
that, in granting this relief by motion, the courts will exercise the
powers of a court of equity, applicable in administering the relief
sought in actions of this nature. From an early period in the history
of the common law, courts of chancery have, upon certain grounds,
exercised the right to enjoin the enforcement of judgments entered
in the common-law courts. The grounds upon which equity could
be invoked for such purpose were, however, not very numerous, but
among them the ground of fraud in procuring the judgment was
always deemed amply sufficient. It is also true that equity would
also restrain the enforcement of common-law judgments upon other
grounds, and particularly in cases where the facts stated in the bill
showed that the complainant had a valid equitable defense to the
cause of action at law, but which defense, under the strict rules
obtaining at law, he was unable to interpose in the common-law
action. It is likewise true that bills of complaint have been in
earlier times frequently entertained as a means of obtaining new
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trials in actions at law. But this jurisdiction of courts of chancery
arose long anterior to the adoption of the amalgamated remedies
which are now available under modern statutes, and especially under
the Codes of Civil Procedure. New trials are now readily obtainable
in courts of law, and defenses which are strictly equitable in char-
acter may, under the Codes of Civil Procedure, be interposed by a
defendant in an action. But it is further true that under the code
procedure certain statutory provisions, such as that embraced in
section 5298, have afforded a remedy by motion as a means of relief
against judgments which prior to the adoption of the Code was
obtainable only in courts of equitv. As a result of these innovations
upon the ancient procedure, it has seldom been found necessary in
the code states for a suitor to enjoin the enforcement of a judg-
ment at law by means of an independent action for equitable relief.
At no time would a court of equity interfere if a complete remedy
could be obtained at law, and this well-established rule has becen
frequently applied to cases where the relief sought in equity by
an independent action was available to the suitor by motion made
under the statute. Under the early practice it was incumbent upon
the complainant to set out in his bill facts showing that the courts
of law were powerless to afford the remedy sought in equity. Under
this rule the omission of this plaintiff to plead any such facts would
alone render the complaint demurrable, and no such facts are set
out in this complaint." )

We shall hold in this case that the complaint is insufficient, and
place our ruling upon the ground that under the statute, upon the
facts stated, the plaintiff has an adequate remedy by motion under
said section, made in the original action. In point of fact, the
plaintiff has already obtained a full measure of relief by means of
a motion made in the original action to vacate said judgment. The
relief was denied in the District Court, but upon appeal the court
helow was directed to reverse its order and grant the relief sought
by the plaintiff. See the case of Manufacturing Co. v. Holz (de-
cided at this term) 84 N. W. Rep. 581. The authorities cited below
will amply sustain our conclusions. See Wieland v. Shillock, 23
Minn. 227, and 11 Enc. Pl. & Prac. pp. 1197, 1209, and notes and
authorities. In this case we do not desire to go further than to
hold that, where it appears that a party who seeks to enjoin the
collection of a judgment by means of an independant action has an
adequate remedy at law by motion, such action will not lie. We find
no error in the rulings of the trial court, and the same are, therefore,
in all things affirmed. All the judges concurring.

(84 N. W. Rep. 585.)
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HeNrY BASTIEN vs. MicHAEL BARRAS, et al.
Opinion filed November 23, 1900.

Mechanics’ Lien—Priority—Mortgage.

Under section 4793, Rev. Codes, a mechanic’s lien may be had
for labor and material used in the construction of a building, which
will have priority over a real estate mortgage executed and recorded
prior thereto, when the building for which such labor and material
was furnished was in process of construction when the mortgage was
exccuted. The right to such lien, however, may be lost by a failure
of the lien claimant to assert it.

Waiver of Priority by Laches.

In this case certain lien claimants foreclosed their liens, and in
the foreclosure actions made no claim of priority. The judgments
entered in each case established the lien as of date of the judgment,
and directed a sale of the premises to satisfy the same. It is held
that the defendants, who purchased the premises at the sheriff’s sale
made pursuant to said judgments, acquired only the interest of the
lien claimant as established by the judgment, and not the interest he
would have had had he asserted and established his lien as relating
back to the commencement of the building. The intcrests of de-
fendants are accordingly subordinate to the lien of plaintiff’s mort-
gage.

Real Party in Interest. .

It is further held that the right to assert such priority belongs ex-

clusively to the person entitled to the lien, and not to a purchaser of

the premises at sheriff’s sale. The rights of the latter are measured
by the lien as established by the judgment.

Appeal from District Court, Walsh County; Sauter, J.

Action by Henry Bastien against Michael Barras and others.
Judgment for plaintiff. Defendants appeal.

Affirmed.

Spencer & Sinkler, for appellants.

Plaintiff's mortgage was filed on the 24th day of April, 189;.
The building located on the mortgaged land was commenced on the
oth day of December, 1896. The appellants, therefore, who furn-
ished labor and material for the completion of the building, are
superior in their liens to the mortgage. Twurner v. St. John, 8 N. D.
245, 78 N. W. Rep. 380; Haxton Heater Co. v. Gordon, 2 N. D.
246, 50 N. W. Rep. 708; Vilas v. McDonough Mfg. Co., 65 N. W.
Rep. 488; Erdman v. Moore, 33 Atl. Rep. 958; Carcw v. Stubbs,
30 N. E. Rep. 219; Chapman v. Brewer, 62 N. W. Rep. 320; 2
Jones on Liens, 1470; Milnor v. Norris, 13 Minn. 424; § 4793,
Rev. Codes. A subsequent mortgagec is not a mecessary party to
forclose a prior mortgage. Kornegay v. Farmers Steamboat Co.,
12 S. E. Rep. 122; Williams v. Kerr, 18 S. E. Rep. 501, 9 Enc. Pl
& Prac. 321; Carpenter v. Brenham, 40 Cal. 221. The only right
which a subsequent purchaser has, not having been made a party |
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to the foreclosure of a prior lien, is to redeem. Whitney v. Higgins,
10 Cal. '547; Gamble v. Voll, 15 Cal. 508; Gage v. Brewster, 31
N. Y. 217; Newcomb v. Dewey, 27 Ia. 381; 2 Jones on Liens,
§ 1579; 2 Jones on Mortgages, § 1395; Rogersv. Holyoke, 14 Minn.
158; Johnson v. Hosford, 10 N. E. Rep. 407; Denton v. Ounlario
Nat. Bank, 150 N. Y. 126; Wiltsie on Mortgage Foreclosure, § 61;
Ewvans v. Tripp, 35 La. 371; Williams v. Chapman, 65 Am. Dec.
669; Owens v. Heidberder, 44 S. W. Rep. 1079; Demming Lum-
ber Co. v. Savings Ass'n, 49 N. E. Rep. 28; American B. & T.
Co. v. Lynch, 10 S. D. 410, 73 N. W. Rep. go8.

Gray & Casey, for respondent.,

Because the record does not disclose that the notice and bond for
appeal were served on defendants, Barras, Wentz and Murphy, the
appeal should be dismissed. § 5606, Rev. Codes; 2 Enc. Pl. &
Prac. 230, 236; Castle Dome M. & S. Co., 21 Pac. Rep. 746;
De Armaz v. Jones, 34 Pac. Rep. 223; Gill v. Jones, 52 Pac.
Rep. 78; Pacifict Mut. Life Ins. Co. v. Fisher, 39 Pac. Rep. 759;
Grays Harbor Co. v. Wotton, 43 Pac. Rep. 1095. Appellant cannot
ask for a trial de novo without making the defendant, Barras, one
of the persons most vitally interested, a respondent. Tyler v. Shea,
4 N. D. 382; Hamilton v. Blair, 31 Pac. Rep. 197. The notice of
appeal describes an ordinary money judgment for $1,389, damages
and costs, in favor of respondent, Bastien, and against appellants.
Such a notice of appeal is insufficient to give this court jurisdiction
of the judgment actually entered. 2 Enc. Pl. & Prac. 218; Ream
v. Howard, 24 Pac. Rep. 913; Crawford v. West, 39 Pac. Rep.
218; Kellogg v. Smith, 10 Wis. 135. The appeal bond does not
sufficiently describe the judgment appealed from to identify it with
certainly, and the appeal should be dismissed. Swmith v. Cheatham,
12 Tex. 37; Horton v. Bodine, 19 Tex. 280; Williams v. State, 26
Ala. 85; Messner v. Letvis, 17 Tex. 519. The undertaking on
appeal in this action is not accompanied by the affidavit of the
sureties to the effect that each surety is worth any sum whatever
over and above his dcbts and liabilities in property within the state
not exempt by law from execution. § 5622, Rev. Codes; McDonald
v. Ellis, 36 Pac. Rep. 37; Northern Countics v. Hender, 41 Pac.
Rep. 913; Tolerton v. Casperson, 7 S. D. 206, 63 N. W. Rep. 9o9.
The assignments of error on plaintiff’s part are insufficient. Bryn-
jolfson v. Thingralla, 8 N. D. 106; 2 Enc. Pl. & Prac. 442; Noyes
v. Lane, 48 N. W. Rep. 322; Bem v. Bem, 4 S. D. 138, 55 N. W
Rep. 1102. Where a mechanic’s lien has been foreclosed by ap-
propriate proceedings against the owner of the premises alone, and
it nowhere appears in the judgment when the lien attached to the
premises, the judgment will operates as a lien upon the premises
from the time it was docketed only as against the purchaser at
sheriff’s sale. Kendal v. McFarland, 4 Ore. 442; Reading v. Hop-
son, 9o Pa. St. 404; Mcggs v. Bunting, 21 Atl. Rep. 588; Boysot
. on Mechanics’ liens, § § 532, 672. The Cairncross and Davies lien
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claims are void because of the mingling in the lien claim of lienable
and non-lienable articles. Williams v. Toledo Coal Co., 36 Pac.
Rep. 159, 15 Am. & Eng. Enc. L. (1st Ed.) 142; Boysot on Me-
chanics’ Liens, § 428. Where one sues for material furnished he
cannot recover for labor performed. Eaton v. Maletesta, 28 Pac.
Rep. 24.

Young, J. Plaintiff prosecutes this action to foreclose a real
estate mortgage executed by Michael Barras, one of the defendants
herein, and, as an incident thereto, to have the lien of such mortgage
declared paramount to the interests of the other defendants in the
mortgaged premises. Barras does not answer. The remaining
defendants answered separately, setting forth their respective in-
terests, and ask that the same be adjudged superior to the lien of
plaintiff’s mortgage. It is admitted that the mortgage was executed
as alleged, and that the notes secured thereby are unpaid. The
sole controversy in the case is whether the mortgage constitutes
a prior lien. The trial court found with plaintiff, and directed
the entry of judgment in accordance with the prayer of his com-
plaint. Defendants appeal from the judgment.

For the purpose of this appeal, appellants caused a statement of
case to be settled, which embraced all of the evidence offered at the
trial, and also a specification that they desired a retrial of the entire
case in this court under the provisions of section 5630, Rev. Codes.
So far, however, as their appeal relates to a retrial in this court
under said section, it has been entirely abandoned. The evidence
offered in the trial court has been wholly omitted from the record
presented here, and appellants do not now ask a trial de novo. They
are satisfied with the findings of fact made by the trial court, but in-
sist that such findings do not warrant the conclusions of law and the
judgment of the District Court, wherein it was determined that
plaintiff’s mortgage was paramount. On the contrary, they contend
that the findings of fact. as they stand, entitle them to a judgment
declaring plaintiff’s mortgage subject and subordinate to their re-
spective interests in the premises. This presents the sole question in
the case, and it arises fairly upon the statutory judgment roll. Do
the findings of fact warrant the conclusion and judgment of the trial
court? We are agreed that they do, and that the judgment of the
trial court must accordingly be affirmed. The facts upon which
the trial court based its conclusions, so far as pertinent on the ques-
tion of priority, are these: Plaintiff’s mortgage was executed and
recorded on February 24, 1897. A building known as the “French
College” was then in process of construction on the premises covered
by such mortgage. The building was commenced on December g,
1856, and was not completed until March 24, 1898. Three me-
chanics’ liens were filed against the premises. They were filed
approximately a vear after plaintiff’s mortgage was recorded,—
the exact date not being material,—and were for labor and material
furnished long subsequent to the recording of the mortgage. These
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several liens were foreclosed in actions wherein Michael Barras,
the owner of the premises, was sole defendant; and judgments were
obtained therein establishing such liens, and directing a sale of the
premises to satisfy the same. Appellants are the purchasers at the
sheriff’s sale made pursuant to said judgments, and their interests
in the mortgaged premises are represented by the sheriff’s certificates
issued on said sales. Neither in the foreclosure proceedings nor in
the liens filed did the lien claimants claim liens on the premises
anterior in time to the furnishing of the labor and material, which,
as we have seen, was subsequent to the recording of plaintiff’s
mortgage; and the judgments entered, directing the sale of the
premises, established the liens only as present liens as of date the
judgment, and, in express language, barred only those who should
thereafter acquire an interest in said premises from Barras. The
most liberal construction of the foreclosure proceedings will not
extend the lien established by the judgment prior to the furnishing
of the labor and material. In these several foreclosures the lien
claimants entirely ignored the fact that the building for which they
had furnished labor and material had been in process of construction
from December 9, 1896, and were content to claim and establish a lien
merely from the date such labor and material were furnished. Under
these facts, we think it is entirely clear that the interests of defend-
ants in the premises are subordinate to the lien of the mortgage.
They have just what they purchased at the sale, and no more, and
that interest was what the lien claimants had to sell. To ascertain
the extent of that interest, we must look to the judgments which
determined it. They disclose that the liens, at most, did not antedate
the furnishing of the labor and material, and were subsequent in
time to the execution and recording of plaintiff’s mortgage. Ap-
pellants’ contention seems to be that, inasmuch as the building was
under construction when plaintiff’s mortgage was executed, it is
postponed to mechanics’ liens for labor and material thereafter
furnished for the purpose of completing it. As a general statement
of law, the proposition is correct. See Rev. Codes, § 4793; Heater
Co. v. Gordon, 2 N. D. 246, 50 N. W. Rep. 708; Turner v. St. John,
8 N. D. 245, 78 N. W. Rep. 340. But it does not apply to the
facts of this case as they exist. If this were an action between
the mortgagee and the lien chaimants, in which the latter were
seeking to make their lien relate back, the principle would be applic-
able; and undoubtedly such lien claimants could by appropriate
proceedings have claimed and established their liens as prior to the
mortgage, upon the strength of the fact that the building was being
erected when the mortgage was given. But they did not see fit to
do so. Thev were satisfied with subordinate liens, and appellants
are merely the purchasers at sheriff’s sale of such subordinate in-
terests. Furthmore, these appellants are not lien claimants. They,
are purchasers. and hold under independent rights, to which the
liens filed and foreclosure proceedings are important only for the



BASTIEN U. BARRAS. 33

purpose of measuring the extent of their purchase. As we have
seen, the liens established were subordinate to the mortgage, and
appellants acquired no other or greater interest by the purchase
at the sheriff’s sale. In other words, they acquired the interests
which the lien claimants had as fixed by the judgment, and not
to what they might have claimed. There is no principle of law or
equity which will permit appellants to expand their purchase by
parol evidence, and thus make it relate back to a jime long anterior
to the time when the lien attached as shown by the judgment, and
thus secure in this litigation an estate and interest entirely different
and of greater value than that actually purchased. If it could be
done in the case at bar, it could in similar cases. For instance, on
the theory that a purchaser at a foreclosure sale acquires such rights
as the lien claimant had before foreclosure proceedings were begun,
a purchaser of an 8o-acre tract of land at a mortgage foreclosure
sale might thereafter insist that in reality he was entitled to 160
acres, because the mortgage which had been foreclosed originally
covered 160 acres, and a judgment and decree might have been ob-
tained directing the sale of the entire tract. A sufficient answer
would be that no such judgment was in fact rendered, and in the
case at bar that the judgments establishing the mechanics’ liens
established them as subordinate liens in fact, and that the extent
of the estate or interest of the purchasers is that actually determined
by the judicial proceedings, and not by what might have been deter-
mined therein. The particular question involved on this appeal has
seldom reached courts of last resort. The few reported cases,
however, where it has been presented, hold views entirely in harmony
with those we have expressed. Kendall v. McFarland, 4 Ore. 292;
Reading v. Hopson, go Pa. St. 404; Meigs v. Bunting (Pa. Sup.)
21 Atl. Rep. 588. In Kendall v. McFarland, supra, the court said:
“No time having been specified in any of these judgments when
the building was commenced upon which the liens were claimed, the
judgments could only operate as liens upon such property, the same
as any ordinary judgment, from the time when thev were placed
upon the judgment-lien docket; and, in consequence of these
judgments failing to show when the mechanics’ liens attached to
the building, we are.unable to see how any other or greater interest
could have been sold under special execution than was owned by
Hunt in the property on the day when the judgments were docketed.
In an action to enforce a mechanic’s lien, if the party desires the lien
to be enforced from the commencement of the building upon which
the lien is claimed, the time when the building was commenced
should pe averred in the complaint, so that it may be determined and
adjudged by the court at what time said lien attached to the build-
ing. To enable the appellant to hold the premises against the mort-
gage of respondent, it should have appeared in the judgments and
proceedings under which he claims title that these mechanics’ liens

N. D. R—3
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attached to the building in question prior to the time when re-
spondent’s mortgage was executed and recorded. The time when
thesc liens commenced to have an cxistence was one of the main
questions to be ascertained and judicially determined in said action.
If no time was mentioned in said proceedings when said liens at-
tached, we are unable to see how it can be done here, and after
said judgments have been executed.” In Reading v. Hopson, supra,
it was held that parol evidence might be offered, in -a contest be-
tween the mortgagece and the lien claimant, to show that a bugldmg
upon which a mechanic’s lien is claimed was commenced prior to
the execution of the mortgage. The court said: “But an entirely
different case is presented when the question arises between the
mortgagee and the purchaser at sheriff’s sale, as the bldd?r. at
sheriff’s sale is not bound to look beyond the record in determining
what he shall bid; and it cannot be shown, as against him, that a
prior lien has been paid, or is not subsisting; so neither can he
take advantage of any fact dehors the record to discharge the land
from the lien of the mortgage.”

The conclusions of law rcached by the trial court upon the facts
as found in this case were entirely sound, both in principle and
under the authorities, and the judgment is accordingly affirmed.
All concur.

(84 N. W. Rep. 559.)

GEORGE N. FARWELL @s. S. D. RICHARDSON.
Opinion filed November 26, 1900.

Executors and Administrators—Notes of Decedent—Action—Complaint—
Limitations—Allowance of Claims.

This action is brought against the administrator of the estate of
W. L. Richardson, and is based upon two promissory notes. The
complaint alleges, in effect, that verified claims based upon said
notes, respectively, were filed with the administrator for allowance.—
one on the 23d day of April. 1898, and the other two days later; that
no action was taken on cither of said claims by the administrator
until the &h day of July, 1898; that on the date Jast stated an agree-
ment was entered into between the plaintiff and the administrator and
heirs at law of the deceased wherchy it was agrecd that a certain
amount of the claim based on onc of the notes should be allowed by
the administrator against the estate. It is further alleged that such
amount was subscquently and on the 14th dav of November, 188,
allowed and indorsed as allowed upon said claim by the admunis-
trator, and at the same time the other claim was indorsed as allowed
in full by the administrator.  On the gth day of December, 188,
said claims were presented to the County Court for allowance, and
the same were then rejected by that conrt, Held. that a demurrer to
said complaint for' insufficiency was properly  sustained by the
District Court. i

Claims Not Allowed in Ten Days—Rejected.

I_/rla', further, .llmt tlu" nonaction of the administrator upon said
claims for a period of time exceeding 10 days next aiter the claims
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were filed with him for allowance operated, under the statute, as a
rejection of the claims; and, held, further, that the time limited for
bringing suit on said claims began to run at once after the 10-day
period expired.

Claim Barred.

_ Held, further, that this claim was barred by the statute of limita-
tion before this action was commenced. Sece section 6407, Rev.

Codes 1899.

Right to Sue Not Revived.

Held, further, that said section contemplates that no claim which
has reached the status of a rejected claim will be presented to a
County Court for its allowance, and where such claim is in fact
presented to such court for allowance, and the same is rejected by the
court, that such rejgction does not operate to fix any new period
olf time within which an action can be instituted upon the rejected
claim.

Allowance After Time by Administrator Unauthorized.

Held, further, that the indorsement of allowance as made upon these
claims by the administrator on November 14, 1898, was futile, and did
not operate to allow or validate the claims either in whole or in part.
At the time such indorsement was made, the claims had passed be-
yond the jurisdiction of the administrator to allow the same, and
had reached the status of rejected claims.

Appeal from District Court, Cass County; Pollock, J.

Action by George N. Farwell against S. D. Richardson, admin-
istrator of W. L. Richardson. Judgment for defendant, and plaintiff
appeals.

Affirmed.

John E. Greene, for appellant.
Smith Stimmel, for respondent.

WaLLIN, J. The complaint in this action alleges, in substance,
that said W. L. Richardson, deceased, in his lifetime executed and
delivered two certain promissory notes, one for $9oo and the other
for $50. and that said notes are held and owned by the plaintiff.
The complaint further alleges that said W. L. Richardson has

departed this life, and that said S. D. Richardson is the duly- »

qualified and acting administrator of the estate of the deceased.
It is further averred in the complaint that the plaintiff on or about
the 23d day of April, 1898, filed with the said administrator, the
defendant, a duly-verified statement of the plaintiff’s claim against
the estate of the deceased, based upon said note for $g60. The

complaint further avers “that thereafter, and on or about the 8th -

day of July, 1898, an agreement was entered into between the
plaintiff and said defendant and the heirs at law of the said W.
L. Richardson, deceased, whereby it was agreed that the plaintiff
would accept in full pavment of said claim upon the above described
promissory note, as against the estate of said deceased, the sum of
two hundréd and sixty-eight and 95-100 dollars, with interest thereon
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at the rate of eight per cent. per annum from October 15, 1897;
that thereafter, and on or about the 14th day of November, 1898,
the said claim was by the said defendant duly allowed and approved
for the sum of two hundred and ninety-two and 20-100 dollars,
which approval was indorsed upon said proof of claim.” The
language of said indorsement, so far as the same is material, is
that the claim “is allowed and approved for the sum of two hundred
and ninety-two and 20-100 dollars this 14th day of November, 1898.”
Said indorsement was signed by the administrator as such. It is
also alleged that said claim was presented for allowance to the
County Court on December 9, 1898, and was then rejected by said
court, and that the defendant has ever since refused to pay the
claim. The allegations of the complaint setting out the plaintiff’'s
claim Dbased upon the note for $50 are in all respects similar to
those above recited, except that said claim was presented for allow-
ance on April 25, 1898, and except that as to the $50-note there is
no averment of an agreement on the part of the defendant to allow
the claim, or any part thereof. Said claim was, however, attempted
to be allowed in full by the administrator by an indorsement to that
effect upon the claim made by the administrator on November
14, 1898.

To this complaint a demurrer was interposed upon the ground
that the complaint does not state facts sufficient to constitute a
cause of action. The demurrer was sustained, and the court below
entered a judgment of dismissal, with costs to defendant. The
plaintiff has appealed to this court from such judgment, and the
sole question presented for determination is whether the complaint
states a cause of action. We are clear that it does not. The case
at bar, in its controlling facts, is in "all respects similar to the
case of Boyd v. Von Neida, recently decided by this court, and
reported in 9 N. D. 337, 83 N. W. Rep. 329. The only feature of this
case which differs at all from the case cited consists in the alleged fact
that a compromise of the claim based upon the $9oo-note was made
between the plaintiff, on the one part, and the administrator and the
heirs at law of the deceased. upon the other part, whereby it was
agreed that a certain portion of said claim should be allowed by the
administrator; and said portion, it is averred, was subsequently
indorsed upon the claim by the administrator as allowed by him.
But in view of the statute, which very rigidly controls the allowance
and rejection of claims which are presented for allowance to ad-
ministrators and executors, we are compelled to hold that neither the
alleged agreement to allow the claim as above set out, nor the at-
tempted allowance thereof by the administrator, as evidenced by the
indorsement upon the claim, has any validity whatever. Both the
agreement to allow and the attempted allowance by indorsement
occurred after the lapse of more than 10 days next following the date
of filing the claim with the administrator. The claim was, therefore,
under the statute, a rejected claim at the time of the agreement to
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allow and at the time said indorsement of allowance was made.
The claim, under the law, was then a rejected claim, on account
of the nonaction thereon of the administrator for a period of 10
days after the same had been filed with him for allowance. Sée
Boyd v. Von Neida, supra. The claim was not only a rejected claim
when the indorsement was placed thereon, but it was, also, under
a statute of limitations, an outlawed claim at that time, for the
reason that the limitation period of three months had fully run
when the administrator indorsed his allowance upon the claim. See
section 6407, Rev. Codes 1899. The limitation period fixed by the
statute starts running at once upon the rejection of a claim which
is due by an administrator or executor, and this is true whether such
rejection is brought about by his affirmative action or by his non-
action. Once started running, we know of no action which can be
taken either by the administrator or the County Court which can fix a
new period of limitation. There is certainly no such provision made
in section 6407. True, said section provides that, in a case where a
claim has been rejected by the County Court, suit may be brought
upon such claim within three months after the date of the rejection
‘by that court. It is obvious, however, that this feature of the limita-
tion law can apply only to claims which have been first allowed by
the executor or administrator, and then presented to the County
Court for its action thereon. This claim was never allowed by the
administrator, because he was without power to allow the same
when he assumed to do so. If the administrator can allow a re-
jected claim six months after the rejection, we know of no time fixed
by law when he will cease to have authority to allow a claim. In
our opinion, to so rule would defeat the wholesome purpose of the
statute, which manifestly is to expedite the process of winding up
the estates of deceased persons. Our conclusion is that the com-
plaint states no causc of action, and that the judgment must be
afirmed. All the judges concurring.
(84 N. W. Rep. 558.)

M. E. HAwk ws. A. KoNouzKI, et al.
Opinion filed November 26, 1900.
Chattel Mortgage—Foreclosure—Claims of Third Party—Evidence.

This action is brought to foreclose certain chattel mortgages given
by the defendant upon his prospective one-half interest in certamn
crops to be grown and raised by him upon premises described in
the complaint. The intervener Mathwig filed a complaint alleging
ownership in herself of the wheat in controversy. A warrant was
issued under section 35808, Rev. Codes 1899, and the sheriff, under
the warrant, seized a quantity of wheat stored in a granary located
upon premises then occupicd by the defendant. The trial court,
after a trial without a jury, entered a judgment of foreclosure, and
directed therein that said wheat should be sold by the sheriff, and
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that the proceeds of the sale should be divided among the several
holders of the chattel mortgages involved. Said intervener appealed
from said judgment, and demanded a retrial of all the issues in this
court. After a retrial in this court, it is held that the evidence in
the record fails to show that the mortgagor, the defendant, ever had
any title to or interest in the wheat in controversy; and, further, that
the evidence affirmatively shows that said wheat was at all times the
property of said intervener.

Judgment Reversed.

Accordingly, it is further held that said judgment was erroncously
entered, and must be reversed, and the action dismissed, with costs.

Appeal from District Court, Cass County; Pollock, J.

Action by M. E. Hawk against August Konouzki. R. P. Sher-
man, as president of the State Bank of Tower City, and Emma L.
M. Mathwig intervene. Judgment for plaintiff, and Mathwig ap-
peals. .

Reversed.

Tilly & McLeod, for appellant.

The defendant, Konouzki, by his contract of lease, agreed that .
the title and ownership of the crops to be raised on the land rented
should remain in the landlord until the conditions agreed to be
performed by him were fully performed. He, therefore, had no
interest whatever in the crop until he performed his part of the
contratt and a division of the crop ‘made in accordance with its-
terms. Angell v. Egger, 6 N. D. 391, 71 N. W. Rep. 47; Lloyd
v. Powers, 4 Dak. 62, 22 N. W. Rep. 492; Consolidated L. & T. Co.
v. Hawley, 63 N. W. Rep. go4; Lewis v. Lyman, 39 Mass. 437;
Taylor v. Bradley, 39 N. Y. 129; Meacham v. Herndon, 6 S. W.
Rep. 741; Prouty v. Barlow, 76 N. W. Rep. 946. It was not proven
in this case that the property taken was the identical property covered
by the mortgage. Cadwell v. Prey, 41 Mich. 307; Pinkstaff v.
Cochran, 58 11l. App. 72; Union Bank v. First Nat. Bank, 2 Mo.
App. 9go; Webb v. Phillips, 80 Fed. Rep. 954; Cumane v. Scheidel,
70 Conn. 13.

Pollock & Scott, for respondeﬁt.

The intervener, Mathwig, should be treated as a mortgagee be-
cause of the contracts for lien contained in the lease. The lease
should be construed as a whole. §§ 4701, 4703, Rev. Codes; 1
Cobbey on Chattel Mortgages, § 9; Coe v. Cassady, 72 N. ¥.
137; Cooper v. Brock, 2 N. W. Rep. 600; Despard v. Walpridge,
50 N. Y. 374; O’Neill v. Murray, 50 N. W. Rep. 619.

WaLLiN, J. The relief sought by the plaintiff in this action is
the foreclosure of certain chattel mortgages, and the procedure’
below was governed by Rev. Codes 1899, § § 5897-5003. In the
District Court the litigation resulted in a judgment in favor of the
holders of the several chattel mortgages involved, and was adverse
to the interests of Emma L. M. Mathwig, intervener, who has
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appealed from the judgment to this court, and demanded a retrial
here of the entire case. The evidence and facts controlling the
controversy are, in the main, undisputed, and for the purposes of
this opinion it will be necessary to set out only an outline of the
facts and evidence which we deem essential to a determination of the
case. It is conceded that the intervener Emma L. M. Mathwig
was, during the time in question, the owner of all the land involved
in the action ; also that such land consisted of several parcels of farm
lands, located, respectively, in Cass county and in the county of
Barnes. On March 17, 1898, said intervener leased all of her
lands to the defendant, August Konouzki, for the term of one year.
Said lease was reduced to writing, and signed by both parties; but
the same was not recorded, nor was the same ever filed for record
as a chattel mortgage. The most important features of the lease
contract may be stated as follows: The lessee, Konouzki, who is
described in the instrument as party of the second party, agreed
on his part to pay as rent for the premises one-half of all the grain
raised thereon, except as to a tract of about 50 acres; and as to
such tract he agreed to pay a cash rental of $1.25 per acre. He
further agreed to sow wheat, oats, and flax upon certain designated
portions of the premises, and to summerfallow a designated portion,
and to plow back in the fall of the year all the cultivated parts of
the premises. He further agreed to furnish all necessary farming
utensils and perform all of the labor necessarily involved in raising
the crops agreed to be sown and grown and doing the work in a
workmanlike manner. He further agreed to draw out and spread the
manure then upon the land, and agreed to deliver one-half of the.
said grain to an elevator or the cars, and do this free of expense
to the party of the first part. There was a certain section of said
land which was rented by said intervener from the state at a cash
rental, and which was fenced and used as a pasture. In consideration
of the use of this land by him the tenant agreed to pay the rental to
the state and pay the landowner one-half of the money collected for
pasturing the stock of others upon said section. The terms of the
lease which bound the landowner, Mrs. Mathwig, were to the effect
that she was required to furnish the seced necessary to crop the
land, except for said 50 acres for which she was to receive a cash
_ rental. She was further bound to pay one-half of the machine bill
for threshing the grain. The lease also embraced the following
language: “It is hereby distinctly understood and agreed that the
ownership and title to all of said grain shall be and remain in the
party of the first part until all the conditions agreed to be performed
by the said party of the second part are performed.” The last
provision in the lease reads as follows It is hereby fully understood
and agreed that all moneys advanced in the wayv of money, feed,
or in any other way for the purpose of assisting in raising or caring
for the within crops by the said party of the first part shall be,
and it hereby is made, a first liecn on all grain that may be owned
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by the said party of the second part, and grown on said land.” It
is undisputed that the sheriff under a warrant issued in the action
seized about 1,000 bushels of wheat, which wheat was found on the
premises of the intervener, Mrs. Mathwig, which premises were
then occupied by the defendant. This wheat, it seems, was within
the control of the court below when it entered judgment, and that
court adjudged that the same should be sold by the sheriff, and the
proceeds of the sale applied in satisfdction of the several debts
secured by the chattel mortgages involved in the action. There is
no controversy as to the existence or filing of these mortgages, or
as to the amount and bona fides of the debts secured by the same.
It is claimed by counsel for respondent that the grain raised on
the quarter section described in the mortgages was kept separate
from other grain, and that soon after it was threshed it was placed
in a granary on the land in question, and that one-half thereof
was hauled to the elevator, and marketed by Konouzki, acting under
the direction of Mrs. Mathwig in so doing. The grain remaining
in the granary was the grain seized by the sheriff, disposed of by
the judgment. There is no evidence in the case and no claim that
Mrs. Mathwig has ever foreclosed, or attempted to foreclose, her
lien for any advances made under the last stipulation in the lease,
and above quoted, which gave her a lien upon Konouzki’s interest
in the crops as security for contemplated advances to be made to
him by way of assisting him in raising and caring for the crop.
Whatever rights the landowner may have acquired or failed to ac-
quire under said lien feature of the lease have never been asserted,
or attempted to be asserted, by the landowner ; and hence this feature
of the lease will be eliminated, and not considered in determining
the issues.

Counsel upon both sides have laid stress upon the clause of the
lease which provided ‘“‘that the ownership and title to all of said
grain shall be and remain in the party of the first part until all of
the conditions agreed to be performed by the said party of the second
part are performed.” Under this feature of the lease the inquiry is
propounded by appellant’s counsel as to what title the tenant ac-
quired to the crops raised on the premises during his term, and when
he acquired any title thereto, if he ever acquired any title. It is our
opinion that upon this record these questions will admit of but one
solution. At the time the lease was signed, and at the time when
the chattel mortgages were executed and filed, the tenant had no
interest in the then prospective crop to which the lien of the mort-
gages could attach. The interest of the tenant in the crop was a
contingent intcrest, and his title to the crop was conditioned upon
the performance of all the covenants to be performed by him under
his lease. After he had raised the stipulated crop, and threshed
the same, the title to one-half of such crop would pass from the
lessor to the tenant ouly upon the conditions named in the lease.
Until these were performed or waived, the title would be and remain
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in the landowner. See Angell v. Egger, 6 N. D. 391, 71 N. W.
Rep. 547; also, Bidgood v. Elevator Co., 9 N. D. 627, 84 N.
W. Rep. 561. The case of Bank v. Canfield (S. D.) 81 N. W.
Rep. 630, differs somewhat in its facts from the case at bar, yet
it is entirely pertinent to the point that the title of the crops in this
case never would pass from the landowner to the tenant until the
conditions upon which title depended were performed by the tenant
or waived by the lessor. Applying the rule of law enunciated by
said cases to the lease contract in question, it at once becomes appar-
ent that the lien of the chattel mortgages would attach to the crop
only after the tenant had fully complied on his part with the terms
of the lease. It follows also that the holders of the chatte] mortgages
who acquired no lien whatever at the time of the filing of the
mortgages have the burden of showing that they did in fact acquire
a lien at some date subsequent to filing the mortgages. All the
mortgages were made and filed prior to threshing the grain; hence,
under the provisions of the lease, the mortgagor had no interest in
the grain to mortgage at the time the mortgages were executed and
filed.

A careful reading of the evidence has served to convince this
court that the plaintiff has signally failed to show that the mortgagor,
Konouzki, has performed the conditions of the lease on his part.
The plaintiff oftered no evidence tending to show a performance on
the part of the tenant; while, on the other hand, the lessor testified
squarely that he had failed to do so. There was evidence offered
showing that a crop of wheat was raised in 1898 on the tract of
land described in the chattel mortgages, but the evidence falls far
short of showing the exact number of bushels grown upon such
tract. It further appears that a considerable quantity of the grain -
which the respondent claims was raised on the mortgaged premises
was removed from the granafy and sold. The amount so removed
cannot be exactly ascertained from the evidence, but Mrs. Mathwig
testified that she thought the amount was 896 bushels and 10 pounds. -
But the general fact that a quantity of grain was taken out of the
granary soon after- threshing, and was sold, is asserted on both
sides, and is a conceded fact in the case; and, as has been seen,
the grain seized by the sheriff and disposed of by the judgment
is a quantity of grain which was found in the granary after a portion
of grain had been removed from said ‘granary to an elevator and
marketed. The respondent’s contention is that the grain removed
and sold represented one-half of the grain which was raised on the
tract covered by the mortgages; and, further, that all the grain
in question which was taken out of the granary and sold was the
share of the landowner in the crop which was raised on said premises.
In other words, respondent’s counsel claim that the grain raised
on the mortgaged premises has, by agreement of the parties to the
lease, been divided, and the one-half part belonging to the land-
owner had been removed and sold by her, and that the other
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moiety left in the granary was the one-half share thereof turned
over to the tenant after a division of this particular crop; and as to
this feature the trial court found as one of its findings of fact
that the grain which was unsold and left in the granary was the
share which belonged to the tenant, and that he owned the same,
after a division of the crop. This court cannot assent to this con-
clusion of fact. Under the evidence, which is practically undis-
puted, we have reached an opposite conclusion. As a basis for an
examination of the testimony bearing upon this vital question of .
fact we will here quote a paragraph from the complaint in interven-
tion filed by Mrs. Mathwig: “That, after said grain was threshed
in the fall of 1898, the said defendant’s share of grain so raised
on said described land was taken possession of by the intervener
with the defendant’s consent, and by her sold, the proceeds of
which were kept by this intervener, and applied in payment of
moneys advanced by this intervener to the defendant under the
terms of the said written lease, and for the purpose of enabling
defendant to raise, thresh, harvest, and market such grain so raised
on said described land.” It therefore is alleged by a verified pleading
filed by the intervener that she sold the tenant's share of the grain
raised on the mortgaged premises with the consent of the tenant, .
and that she applied the proceeds of such share to the liquidation

of a certain claim which she then had against her tenant on account
of advances made by her to him to assist him in executing the
lease contract on his part. If these allegations are sustained by
the evidence (and we think they are fully sustained), it is manifest
that it is of no practical importance to consider in this case whether
the tenant, under the evidence, has or has not fully performed the
covenants in the lease which are binding upon him. If he has not
done so, nevertheless the division of the crop in question was made
in fact by the voluntary action of both parties to the lease, and by
the consent of both parties the share of the tenant in this crop was
‘set apart and sold at private sale for the tenant’s benefit, viz: to
pay a debt contracted bv him on account of moneys advanced by
the landowner to assist him in executing his contract. Mrs. Math-
wig testified at length upon the matter of removing and selling the
grain. She first testified as to the items of the advances which she
made to Konouzki, and gave the aggregate thereof, which was
$815.16. She then testificd that Konouzki raised a crop on the -
mortgaged premises in 1898, and that some of said crop was hauled
off and sold; “that the part so sold was considered his, and the
proceeds thereof were to pay for those things I had to do to fill the
contract.” Further on she testified as follows: *“The grain hauled
off and sold in the fall of '98 was so sold to pav a portion of the
money [ had advanced for Konouzki. The amount I received for
this wheat was credited on this $815.16.” This testimony was
substantially adhered to on cross-examination, and upon a careful
perusal of all the evidence in the record we fail to find a scintilla
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of countervailing evidence upon the matter of selling the tenant’s
share of this crop and the disposition of the proceeds of the sale.
It is further true that this witness Mathwig frequently stated while
on the stand that she claimed the title and ownership of the wheat
under her contract with the defendant, and that she rested her title
upon the terms of the lease and upon the fact that the tenant had
failed and neglected to perform his contract in many respects,
which she pointed out in her testimony. But it is our opinion that
this claim of the, witness, however true it may be in theory, cannot
operate to destroy the effect of her direct statements on the stand

to the effect that her tenant’s share in the wheat had been recognized
and separated by her, and thereafter had been sold with his con-
sent, and for his direct benefit. This evidence, moreover, corre-

sponds exactly with the averments of the complaint in intervention

filed by this witness to which we have called attention. So far as

this action is concerned, we regard this evidence as decisive of the

case. We are unable to understand upon what theory of the evi-

dence the trial court found as a fact that the grain left in the granary -
was the property of the tenant. From the same evidence we are

compelled to find that said grain was the property of the landowner,

and that the share of the crop in question which belonged to the

mortgagor had been set apart by an agreement between the lessor

and lessce, and taken away from the granary and sold, long prior

to the commencement of this action. It follows, from our views

of the evidence and the entire record before us, as above set out,

that the grain which the trial court undertook to adjudicate upon

and order sold to satisfy the chattel mortgages in question is grain

owned by Mrs. Mathwig, and hence grain not covered by or em-

braced within the mortgages. So far as appears, the tenant never

owned this grain. The judgment of the trial court must, therefore,

be reversed, and the appellant and intervener, Mrs. Mathwig, is

entitled to have judgment entered in the court below dismissing this

action, and for her costs and disbursements in both courts; and

this court will so direct. All the judges concurring.

(64 N. W. Rep. 563.)

GeorGE C. PEckHAM vs. W. W. VAN BERGEN.
Opinion filed November 26, 1900.

Mortgage—Cancellation—Undue Influence—Failure to Satisfy.

Action to cancel notes and mortgage given by plaintiff to de-
fendant. Held, on the evidence, that the notes were without con-
sideration, and were procured by undue influence of defendant over
plaintiff,
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Counting Upon the Statute—Demand For Satisfaction.

The statutory penalty for failure to satisfy a mortgage of record
can be recovered only after the holder of the mortgage has faijled
to comply with a request to satisfy the same, and only then by
counting strictly upon the statute prescribing the penalty.

Appeal from District Court, Cass County; Pollock, J.

Action by George C. Peckham against W. W. Van Bergen. Judg-
ment for plaintiff. Defendant appeals.

Modified. '

Newman, Spalding & Stambaugh, for appellant.
L. A. Rose, for respondent. -

BarTHOLOMEW, C. J. Action in equity to cancel two promissory
notes, and a mortgage sccuring the same, given by the plaintiff to
the defendant on November 12, 1894. There was a decree for
plaintiff in the lower court, and defendant appeals, demanding a
review of the entire case. The action is grounded upon fraud,
duress, menace, and undue influence practiced upon plaintiff by
defendant in sccuring the notes and mortgage. The questions of
law involved are of the most clementary character, and counsel
are in accord upon them. A decision of the case requires only the
investigation of questions of fact. This same case was before us
upon another occasion. See 8 N. D. 595, 80 N. W. Rep. 759. In
that case the issues of fact had been submitted to a jury, and were
all resolved in plaintiff's favor. Upon the second trial the chancellor
found that the notes were procured by undue influence, and were
without consideration. Under the statute, we are required to exer-
cisc our independent judgment upon the facts. Yet where the points
are close, and the testimony conflicting or inconclusive, it is not
possible, perhaps, for us to remain entirely uninfluenced by the
proceedings already had. Any extended discussion of facts -in an
opinion is always unprofitable, and we must content ourselves with a
statement of facts we consider proven, only recurring to the testi-
mony where necessary.

The defendant was a general merchant in the village of Grandin,
in Cass county. In the spring of 1890 he brought plaintiff from
his home, in an Eastern state, and gave him employment as a clerk
in said store at Grandin. As plaintiff was 26 vears old when this
case was tricd, in February, 1900, he could not have been more than
17 vears of age when he entered defendant’s employ. He remained
in such employ until November 12, 1894, prior to which time he had
been advanced to head clerk, and had virtual management of the busi-
ness whenever defendant was absent.  During the first vear of his
employment he received $25 per month, and was furnished board and
room. The second vear he received $35 per month and the same
furnishings. The third vear and thereafter he received $80o per
year and nothing furnished. In the darly part of the third year
plaintiff was married, and during that season he built a small house
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in Grandin upon a lot that he had purchased. It was this house
and lot upon which the mortgage was given. Plaintiff, with his
wife, occupied these premiscs as a homestead from the time the
house was finished until the mortgage was given. On and prior
to November 12, 1894, the defendant entertained an honest belief
that plaintiff had been appropriating to himself sums of money
that belonged to the defendant. His bookkeeper had informed him
that the cash register would not balance, and some of the clerks
claimed to have seen plaintiff ring up the wrong amount on the cash
register upon a few occasions. We remark, in passing, that, in
our judgment, the evidence fails to establish any specific theft or
embezzlement. But the defendant, acting upon his belief in the
unfaithfulness of plaintiff, proceeded with the aid of his bookkeeper,
one Landt, to investigate plaintiff’s affairs. The amount of money
that plaintiff had received from defendant was easily ascertainable
from defendant’s books, as well as the amount of his purchases from
the business. They then, as they claim, made an estimate, from such
information as they could obtain, of all of plaintiff’s expenditures
elsewhere. Thereafter, and on the evening of November 12, 1894,
at.about 9 o’clock, defendant asked plaintiff to go with him into a
banking building that stood across,the street from the store, and
to which building the defendant had kevs. The defendant unlocked
and opened the front door, and then unlocked another door that
led them into the banking room proper. The building was dark,
and defendant lighted a lamp. In the rear of the banking room was
a room used as a bedroom, in which the bookkeeper, Landt, and one
Anthony Van Bergen, a brother of the defendant, had, by previous
arrangement, secrcted themselves, leaving the door slightly ajar.
Immediately after the light was produced, defendant, in broad terms,
accused plaintiff of taking money that belonged to defendant. Plain-
tiff denied the charge, but defendant repeated it in positive terms.
Plaintiff repeatedly and vehemently denied it, and begged defendant
to cease accusing him of stealing. Defendant told him that his
denial was useless: that he (defendant) had procured an expert
bookkeeper to look up the account ; and that he had positive evidence,
and had the proofs in his hands, that plaintiff had stolen a large
amount, and the sooner he (plaintiff) admitted it the better it would
be for him. Defendant at the time had some papers in his hands
which he referred to. without exhibiting, as containing the proofs
of his statement. These papers consisted of the accounts and esti-
mates that had heen made by himself and the hookkeeper, Landt,
and showed that plaintiff's expenditures had exceeded his salary by
$923. After repeated charges of theft, and assertion by defendant
of positive knowledge of such theft, plaintiff broke down, and ad-
mitted, first a small sum, and subsequently larger sums, and, finally,
that the amount was $500 or more. As the result of the interview,
lasting an hour and a half or more, plaintiff agreed to give the
two notes in controversy, aggregating $9oo, and a mortgage on his
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homestead to secure the same. The defendant then called Landt
from the back room, and instructed him to draw up the notes and
mortgage. This was done, plaintiff signed the same, and the wife’s
signature to the mortgage was obtained, and the papers delivered.
.The testimony upon the facts stated is not without conflict, but we
state them as in our judgment the proof leaves them. There was
also much further testimony bearing upon the question of duress
and menace. This we omit entirely, as those conditions were not
proven. One or two undisputed matters should be mentioned as
bearing upon the question- of undue influence. Plaintiff’s wife was
upon that evening at home alone, momentarily expecting the return
of her husband, and she was in a peculiarly delicate condition.
Defendant during the interview represented that if plaintiff con-
fessed and arranged the matter it need not be, and would not be,
known to outside parties, and referred to the effect it must have
upon a young man to have such things known, and also referred to
the effect it would have upon the plaintiff’s wife and aged parents.

The burden rests upon plaintiff to establish the invalidity of these
notes. Whether or not they were supported by any consideration
depends upon whether or not plaintiff had in fact fraudulently ap-
propriated any of the defendant’s money. If he had, and the amount
was uncertain, and the parties agreed upon the amount stated in the
notes, then the notes must be sustained, even if it be shown now
that the actual appropriation was much less. Plaintiff can only
succeed by showing that there was no fraudulent appropriation.
He is confronted with the notes, which import a consideration, and
by the admission that he undoubtedly made. He testifies in the
most positive terms that he never frudulently appropriated to himself
any money belonging to defendant. As we have said, there is not
sufficient proof of specific acts showing that he did. He also testifies
minutely to all the money he received during his employment by
“the defendant. Tt seems he received some $350 from the East aside
from his salary. This sum was not taken into account in the
statement prepared by the bookkeeper. Dut, had it been, there still
would have remained nearly $600 of expenditures beyond legitimate
receipts. Plaintiff also, in a general manner, testified to his expendi-
" tures, and from his testimony it appears quite clearly that the money
he received from legitimate sources was ample to meet all his ex-
penditures. The defendant made no direct attack upon this testi-
mony. He did not seek to establish any expenditures beyond con-
ceded receipts. When upon the witness stand defendant held in
his hand the statement which in his interview with plaintiff he
declared showed plaintiff’s guilt conclusively, vet he made no effort
to establish any item upon that statement. This is the more ‘re-
markable because plaintiff in his testimony had fixed the limit. of
his receipts, and, had defendant then shown any expenditure beyond
such receipts, he would have entirely destroyed the force of plaintiff’s
claim that he had not appropriated money. That defendant made no



PECKHAM v, VAN BERGEN. 47

effort to do so is strongly corroborative of plaintiff’s testimony, and,
in the absence’of plaintiff’s admissions, we would not hesitate to hold
the notes without consideration. The admissions upon this printed
record give no trouble. This matter has been passed upon by those
who were in better position to ascertain the truth than we are, and
there is so much inherent force in the claim that these admissions
were extorted by undue influence that we deem it our duty to so
hold. It may be that the majority of men would not have made
untruthful admissions incriminating themselves under the same cir-
cumstances. But when we remember that for 44 vears, and at a
time in life when highly impressionable, plaintiff had been away from
home influence and in the employ of defendant; that he had, as the
evidence shows, great confidence in, and respect for, defendant ; that
he practically followed his suggestions and advice in all matters;
that the defendant was the one man who would have the greatest
influence over him,—we are not surprised that this young man,
not yet at the full strength of his mentality, should be found wanting
in that stamina required to persist in the denial of a statement made
by the defendant in positive terms, and, as he declared, of his own
knowledge, and from proofs that he had in his possession that were
conclusive. And when we add to this the fact that, considering
their respective positions in the community where they resided, the
young man must have known that any charge against him of theft
made by his employer, whether true or false, would ruin and blast
his reputation, and when we add, further, that the defendant pointed
out the method by which any such open charge could be avoided,
and the plaintiff’s wife and aged parents spared the pain of a public
disgrace, we think the facts show a case of undue influence and
moral coercion which induced plaintiff to make admissions that were
untrue in fact. His actions, as soon as he was removed from that
influence, all point to his innocence. It a few davs after the papers
were executed, as soon as he could reasonably be able to get all the
facts before an attorney, this action was begun. It will not answer
this to say that the voung man was so situated that he was forced
to protect his reputation by bringing the action. If the course sug-
gested by defendant was being followed. and there is nothing to the
contrary in the testimony, knowledee of the matter was confined to
those who were actors therein. Plaintiff’s reputation with the public
was not in danger. On the other hand, defendant had declared plain-
tiff guilty to his own personal knowledge, and that he held conclusive
proof thereof. If plaintiff was in fact guilty, he would know that to
bring this action would inevitably result in bringing upon himself
all the disgrace that can follow theft and criminality. Tt is difficult to
conceive that he would bring this action in the face of defendant’s
declarations, did he not know that such declarations were and must
be unfounded in fact. From these our views it follows that the
notes were without consideration, and the court was right in can-
celing them.
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The trial court, however, rendered judgment against defendant
for the sum of $100, the forfeiture specified in section 4724, Rev.
Codes, for failure to satisfy of record, on request, a mortgage that
has been satisfied in fact. In this the court was wrong. It does
not appear that defendant was ever requested to satisfy said mort-
gage. The forfeiture can be recovered only by counting expressly
upon the statute prescribing the forfeiture. Greenberg v. Bank, 5
N. D. 483, 67 N. W. Rep. 597. The District Court will enter a
decree canceling the notes and mortgage as prayed in the complaint,
with costs of that court. Neither party will recover costs in this
court. Modified and affirmed. All concur.

(B4 N. W. Rep. 566.)

EpviNA MERCHANT vs. MICHAEL PIELKE.
Opinion filed November 28, 1900.

Malicious Prosecution—Evidence.

To entitle a plaintiff to prevail in an action to recover damages
for malicious prosecution, it is necessary to prove that he has been
prosecuted by the defendant either civilly or criminally, and that the-
prosecution terminated in his favor. Further, that such prosecution
'was malicious, and without probable cause, and resulted in his

damage.

Evidence of Malice.

For the purpose of showing the malice of defendant in instituting
a criminal prosecution against plaintiff, evidence showing the relation
of the parties, defendant’s acts, conduct, declarations, and feelings
of hostility and ill will towards plaintiff was admissible.

Advice of Counsel.

A defendant in an action for malicious prosecution, who seeks to
rely upon the advice of counsel as a defense, must show that he
communicated to such counsel all of the facts within his knowledge,

*and all that he could ascertain with rcasonable diligence and in-
quiry, and that he acted on the advice received honestly, and in
good faith in causing the arrest.

Instructions—Good Faith.

In this case defendant consulted an attorney who represented him
in a civil action which involved matters closely rolated to the facts
involved in the criminal charge. Held, that it was not error to sub-
mit to the jury the question whether the defendant acted in good
faith in consulting such attorney. Held, further, that the court did
not err in instructing the jury that it was not enough for defendant
to prove generally that he stated all the facts to such attorney, and
that it must be shown what facts were submitted to him.

Damages.
A certain instruction defining the elements of damages recoverable
in an action for malicious prosccution examined, and held to cor-
rectly state the law.
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Verdict Not Excessive.

The jury returned a gross verdict for $800. Held, under the facts of
this case, which show that the arrest was actuated by a high degree
of malice, that to the extent that such verdict included exemplary
damages it is not excessive, or beyond a sound and reasonable dis-
cretion.

Appeal from District Court, Richland County; Lauder, J.

Action by Edvina Merchant against Michael Pielke. Judgment
for plaintiff. Defendant appeals.

Affirmed.

Morrill & Engerud, for appellant.

Plaintiff’s actual damage as to her feelings, mental suffering, etc.,
were trifling. Her money loss was only $27.50 and one day’s time.
Her actual damages, therefore, could not reasonably be placed at
more than $50. The balance of the verdict must be accounted for
on the theory of exemplary damages. In awarding exemplary
damages the law requires a sound discretion based upon reason.
The punishment must be in proportion to the offense. Saunders v.
Mullen, 24 N. W. Rep. 529; International Ry. Co. v. Telephone Co.,
5 Am. St. Rep. 45; Austin v. Wilson, 50 Am. Dec. 767; Southern
Ry. Co. v. Kendrick, go Am. Dec. 332; 12 Am. & Eng. Enc. L. 54.
It was error for the court to instruct the jury that defendant was
liable for attorney’s fees when her attorney was employed by her
husband. There is no evidence that plaintiff ever promised to com-
pensate her husband for the expense which he incurred, hence, she,
not having incurred this expense or become liable for it, cannot
recover damages which she has not sustained. In Chacey v. Fargo, 5
N. D. 172, the court held, that the plaintiff was entitled to recover
the amount expended for medical attendance, on the theory that
the plaintiff had assumed that lability.

Smith Stimmel, for respondent.

The court properly charged the jury that it is not enough for
defendant to prove generally that all the facts were laid before the
attorney, but it' must be shown what facts were communicated.
Struby, Etc., Co. v. Kyes, 48 Pac. Rep. 663; Atchinson, Etc., Ry.
Co. v. Brown, 48 Pac. Rep. 31; Parker v. Parker, 71 N. W. Rep.
421. It was proper for the court to leave it to the jury to say
whether the attorney selected was a proper adviser under the cir-
cumstances. Watt v. Corey, 76 Me. 87; Hess v. Banking Co., 49
Pac. Rep. 803. It must appear that all the facts within his knowl-
.edge, and which he could ascertain by the exercise of reasonable
diligence, were laid before his counsel. Parker v. Parker, 71 N. W,
Rep. 421; Walter v. Sample, 25 Pa. St. 275; Wuest v. American
Tobacco Co., 73 N. W. Rep. 903. Evidence of ill will was com-
- petent as showing malice. Woodworth v. Mills, 20 N. W. Rep.

N. D. R.—4
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728; Casebeer v. Rice, 24 N. W. Rep. 693; Travis v. Smith,
44 Am. Dec. 125; Wild v. Odell, 56 Cal. 136. The facts and cir-
cumstances, under which the prosecution acted, were competent for
the purpose of showing that a reasonable man could not have be-
lieved the truth of the charge made by him. Lunsford v. Deitrick,
11 Am. St. Rep. 37; Cuscbeer v. Rice, 24 N. W. Rep. 693. The
elements of actual damage, which it was competent for the jury to
consider, were the expenses plaintiff was put to in making her
defense, loss of time, deprivation of liberty, loss of society of her
family, injury to her good name, personal mortification of being
placed under arrest, wounded pride, mental suffering and smart
from the malicious arts and acts of oppression of the defendant.
Hamilton v. Smith, 39 Mich. 322; Kolka v. Jones, 6 N. D. 461, 71
N. W. Rep. 558; Jackson v. Bell, 58 N. W. Rep. 671; Sheldon v.
Carpenter, 4 N. Y. 579; 55 Am. Dec. 301; Rockwell v. Brown,
36 N. Y. 217; Parkhurst v. Masteller, 57 1a. 474; Plath v. Brauns-
dorff, 40 Wis. 107. Exemplary damages are authorized by our
statute. § 4977, Rev. Codes. Damages being in the discretion of
the jury will not be reviewed except in extreme cases. Ross v. Joues,
81 Am. Dec. 373; Chapman v. Dodd, 10 Minn. 350; Neys v. Taylor,
81 N. W. Rep. go1; Pratt v. Pionecr Press Co., 20 N. W. Rep. 87.

YouNg, J. Action to recover damages for malicious prosecution,
Verdict for plaintiff for $800. Defendant moved for a new trial.
This was denied, and judgment was entered on the verdict. De-
fendant appeals from the judgment.

The complaint alleges that the defendant, with malice and without
probable cause, procured plaintiff's arrest and imprisonment upon
the charge of malicious mischief, of which charge she was thereafter
duly acquitted. Damages are alleged as a result of such wrongful
arrest as follows: $30.15 expenses incurred in making her defense,
and $2,000 for injury to her reputation, and for physical and mental
suffering. The answer denied all of the allegations of the complaint.

The order denying the motion for new trial is assigned as error.
Consideration of this requires a review of the alleged errors upon
which the motion was based. They are: First, errors in the admis-
sion of evidence; second, error in the instructions. It appears that
since 1898 plaintiff and her husband and their family have resided
on a farm owned by the defendant, holding possession thereof under
a five-year lease. Defendant and his family have also resided on
said farm. The lease rescrved certain rights to him, among which
was the use of certain buildings. The dwelling houses occupied by
the two families are close together, and the same is true of the,
other farm buildings. Shortly after the execution of the lease,
differences arose between the parties thereto as to their respective
rights thereunder, which differences resulted in numerous serious
controversies hetween the members of the two families, and were
the source of much vexatious litigation. See Merchant v. Pielke, 9
N. D. 245. 82 N. W. Rep. 878. On August 17, 1899, defendant
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caused plaintiff’s arrest, which arrest she alleges was without prob-
able cause, and was malicious, and for which she now seeks to
recover damages. It is shown that she was acquitted and discharged
on August 18, 189g9,—being the day succeeding her arrest. The
law is entirely clear as to what facts a plaintiff in an action to
recover damages for malicious prosecution must prove to warrant
a recovery. They are these: *‘(1) That he has been prosecuted
by the defendant, either criminally or in a civil suit, and that the
prosecution is at an end; (2) that it was instituted maliciously, and
without probable cause; (3) that he has thereby sustained dam-
ages.” 2 Greenl. Ev. (16th Ed.) 424; .2 Rice, Ev. 1062. As has
been seen, plaintiff was prosecuted criminally by defendant, and such
prosecution resulted in her discharge. Consequently, the only facts
for the jury to determine were the absence of probable cause for the
arrest, the existence of malice, and amount of damages; and on
each of these they found for plaintiff.

Nine of the errors assigned in the brief of appellant’s counsel
relate to the admission of evidence. Over defendant’s objection
the plaintiff and her husband were permitted to give the details
of several of the numerous quarrels which occurred between the
two families prior to her arrest. It is not necessary to refer to
this evidence in detail. We have examined it with care, and agree
that it was .relevant and material on the existence of malice on
the part of defendant in causing plaintiff’s arrest. It is true, the
jury might have inferred malice from want of probable cause.
Kolka v. Jones, 6 N. D. 461, 71 N. W. Rep. 558. But plaintiff
saw fit—as she had a right to do—not to leave the question of
malice to inference, and accordingly offered evidence of express
malice. To show this, she introduced testimony as to the relations
of the parties, feelings of hostility and enmity entertained by de-
fendant towards plaintiff, his acts, conduct, and declarations; all
of which was proper to show the presence or absence of malice
in making the arrest. Newell, Mal. Pros. 240; Thurston v. Wright,
77 Mich. g6, 43 N. W. Rep. 860; Bruington v. Wingate, 55 Ia. 140,
7 N. W. Rep. 479. ‘“Whatever tends to show evil intent—malus
animus—on part of the prosecution in instigating the indictment is
properly admissible in evidence. The intent with which the prose-
cution was instigated is the controlling inquiry where there is want
of probable cause.” Brown v. Willoughby, 5 Colo. 1. See, also,
Walker v. Pittman, 108 Ind. 341, 9 N. E. Rep. 175; 14 Am. &
Eng. Enc. L. 61, notes; 1 Jag. Torts, § 200, and cases cited.
Counsel for appellant urges that the admission of the evidence in
question was highly prejudicial to defendant for the reason that
it led the jury to mulct him in a much larger sum than they would
have done had it been excluded. It certainly is true that the sum
awarded as damages is not compensatory merely. In fact, the
amount of the verdict clearly shows that it is chiefly punitive, and
was exacted as smart money because of the evil motive with which
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the arrest was made; and it is quite true, as counsel argues, that
the amount of the verdict was influenced largely by the evidence
complained of. But, nevertheless, the evidence was proper. The
existence of malice was material to plaintiff’s case, and if it showed
that the defendant was actuated by a high degree of malice in
causing the arrest, and thus the amount of exemplary damages
was increased, he cannot say that he was legallv prejudiced, any
more than any other litigant who has failed in the testimony on
a material issue.

We turn now to the alleged errors in the instructions. It appears
that, before swearing out the complaint for plaintiff’s arrest, de-
fendant consulted an attorney in reference to making the arrest.
The attorney consulted was in defendant’s employ in a civil action
involving matters closely connected with the facts which were ma-
terial in the criminal charge. On this the court gave the following
instructions, which are assigned as erroneous: (1) “I leave it for
vou to say from all the evidence in the case whether the defendant
acted in good faith in consulting his own attorney employed by
him in the civil action, and, if you find that he did not act in good
faith in consulting with said attorneyv, then he cannot plead such
advice as a defense to said action.” Also the following: (2) “It
is not enough for defendant to prove generallv that all the facts
were laid before the attorney, but it must be shown what facts were
submitted.” These instructions, in our opinion, correctlv state the
law. Advice of counsel cannot be resorted to as a mere cover for
making a wrongful arrest. Tt is effectual as establishing the absence
of malice and presence of probable cause only when it appears that
the person relying thercon for protection “has communicated to his
counsel all the facts bearing on the case of which he has knowledge,
or could have ascertained hy reasonable diligence or inquiry, and
has acted upon the advice received honestly and in good faith.”
Newell, Mal. Pros. 310. In Bartlett v. Hawley (Minn.) 37 N. W.
Rep. 5o, the court said: “The advice of counsel is relevant and
material both to show probable cause and the absence of malice:
and probable cause does not depend upon the actual state of the case
in point of fact. but on the honest and reasonable helief of the party
prosecuting. But good faith in acting under the advice of counsel
is necessary to protect the party.” Under some authorities the fact
that the attornev consulted was interested in the civil litigation
renders his advice inadmissible for purpose of justification. The
reason for this, as stated in White v. Carr, 71 Me. 555, is that
“the client knows that he has not consulted a disinterested and
unbiased attornev. Neither a judge nor juror thus interested would
be competent to sit in the trial of the case: and. if either should
act, it would be good ground for a new trial. although he acted
honestlv.  Why should the opinion of an attornev thus interested
be entitled to greater respect than the decision of the judge?’ The
suhmission to the jury of the question of the defendant’s good faith
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in consulting the attorney who represented him in the civil litigation.
in the case under consideration was entirely favorable to defendant.
Sce Watt v. Corey, 76 Me. 87. Neither is the second instruction
complained of open to criticism. The rule is that: “To obtain the
protection which the advice of an attorney affords, it is not enough
to prove generally that all the facts were laid before him. The
proof must show what facts were communicated, so that it may
be seen whether the presentation was full and fair.” Mercantile
Co. v. Kyes (Colo. App.) 48 Pac. Rep. 663; Brooks v. Bradford,
4 Colo. App. 410, 36 Pac. Rep. 303; KRailroad Co. v. Brown
(Kan. Sup.) 48 Pac. Rep. 31; Clark v. Baldwin, 25 Kan. 84;
Stevens v. Fassett, 27 Me. 266; 1 Jag. Torts, 621; Newell, Mal.
Pros. 318, 325. This instruction was also favorable to the defendant
upon the evidence contained in the record. ‘

The court also gave the following instruction, which is, in part,
assigned as error: “The elements of damage to be considered by
the jury, if you find for the plaintiff, are the expenses plaintiff was
put to in the prosecution to protect herself, including reasonable
attorney’s fees, her loss of time, her deprivation of liberty, the loss
of society of her family, injury to her good name, her personal
mortification at being placed under arrest, her wounded pride, her
mental suffering, and the smart and injury of the malicious acts
and acts of oppression of the defendant, if you find any such were
committed. These are what are known in law as direct damages,
actual damages.” This instruction states the general elements of
damages, as recognized by both courts and text writers, which
naturally result from malicious prosecutions. Hamilton v. Smith,
39 Mich. 222; McWilliams v. Hoban, 42-Md. 56; 3 Suth. Dam. (2d
Ed.) § 1237; Newell, Mal. Pros. 494; 2 Greenl. Ev. (16th Ed.)
437. Appellant does not challenge it as a correct statement of the law,
but it is contended that, as to two of the elements of damages enumer-
ated, it was not applicable to any ®vidence in the case. It is urged that
there is no evidence showing that plaintiff was deprived of her liberty,
and that it was error, therefore, to instruct the jury that they might
consider this as an element of damage. In this counsel is mistaken.
It is true that plaintiff was not committed to jail, but she was
nevertheless under arrest, and yielded obedience to the officer re-
sponsible for her custody from the time of her arrest until she
was discharged at the trial. That portion of the instruction is also
criticised wherein the jury are instructed that plaintiff’s loss of
time is also an element of damage to be considered. This was
clearly an inadvertence on the part of the court. Plaintiff made
no claim of damage for loss of time. No evidence was offered
showing that she lost any time, and no evidence of its value. This
portion of the instruction was clearly inapplicable to any evidence
in the case. But under the circumstances it could not have misled
the jury, and was not prejudicial.  Plaintiff was discharged on the
day following her arrest, so that it was not possible for the element
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of loss of time to become a subject for consideration by the jury
in estimating the damages. The reference to loss of time in the
charge was superfluous, but, in our opinion, was not misleading,
and therefore furnishes no ground of reversal. Thomp. Trials,
§ 2401.

A gross verdict for $800 was returned. $30.15 of this was for
actual expenses incurred by plaintiff to secure her release. What
portion of the remainder was compensatory and what punitive is
not ascertainable, but it is apparent that the verdict is in a large
measure punitive. It does not appear, however, in view of the
high degree of malice shown to have actuated the defendant in caus-
ing plaintiff's arrest, that the jury went beyond the exercise of a
sound and reasonable discretion in fixing the amount of damages.
Finding no error in the record, this judgment is affirmed. All
concur.

(84 N. W. Rep. 574.)

MATHILDA C. ENGsTAD ws. GRAND Forks CouNTy.
Opinion filed November 22, 1900.
Taxation—Exemptions— Charitable Institutions.

Section 1180, Rev. Codes 1899, provides what property shall be
exempt from taxation; and subdivision 6 embraces the following
language: “All buildings belonging to institutions of purely public
charity, including public hospitals, together with the land actually .
occupied by such institutions, not leased or otherwise used with a
view to profit,” etc. Construing the language quoted it is held that
real estate which is used exclusively for purposes of purely public
charity, but which is not owned by an “institution,” is not exempt
from taxation.

Private Ownership.

Held, further, that real estate Which belongs to but one individual,
a natural person, cannot, under any circumstances, be entitled to
exemption from taxation under the provisions of said subdivision
of the statute. :

Constitutional Provision Not Self-executing.

Section 176 of the state constitution contains the following language:
“And the legislative assembly shall, by a general law, exempt from
taxation property used exclusively for school, religious, cemetery,
or charitable purposes.” Construing the language quoted, held, that
the same does not of its own force operate to exempt any property
from taxation, nor does it purport so to do. The provision is not
self-executing. .

Public Charitable Uses.

Held, further, that subdivision 6 of said section 1180 of the statute is
not repugnant to said constitutional provision, because the statute
is narrower in its terms than the constitutional provision, or because
it limits the exemption of real estate used for charitable purposes
to such real estate as is devoted to purely public charitable uses,
and then only to such as belong to an “institution.”
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Appeal from District Court, Grand Forks County; Fisk, J.
Action by Mathilda C. Engstad against the County of Grand

Forks and others. Judgment for defendants, and plaintiff appeals.
Affirmed.

John A. Sorley and B. G. Skulason, for appellant.

This action is brought for the purpose of setting aside and
canceling the taxes for the year 1898 upon the St. Luke’s Hospital,
and the lot upon which the same is situated, on the ground that
said property was exempt from taxation. Subd. 6, § 5, chapter 126,
Laws 1897; § 176 Const. The fact of private ownership is not
material, under the statute, in considering whether or not the prop-
erty is exempt. The character of the use of the property being
given the legislature has no choice but to exempt it. Gerke v.
Purcell, 29 Ohio St. 229; Sisters of Charity v. City of Detroit, 9
Mich. 93. Words used in any statute are to be understood in their
ordinary sense except when a contrary intention plainly appears.
§ 5106, Rev. Codes.  Under the act “all buildings belonging to
institutions of purely public charity, and all buildings belonging to
public hospitals, shall be exempt.” Putting it in another form, “all
buildings belonging to institutions of purely public charity, and
with such institutions are included public hospitals.” Under this -
construction no regard need be had to the manner in which the
title is held. Our statute is a copy of section 5, chapter 11, General
Laws of Minnesota, 1878. Under this statute it has been held that
the question of the use of the property, and whether the hospital
was a public hospital determines the exemption and not the question
of corporate or private ownership. County of Hennepin v. Brother-
hood of Gethsemane, 8 N. W. Rep. 595. The fact. that the
hospital receives pecuniary compensation from its beneficiaries
does not affect it as a public charity. St Joseph’s Hospital Ass'n
v. Ashland County, 72 N. W. Rep. 43; City of Philudelphia v.
Womaw’s Christian Ass’n, 17 Atl. Rep. q75; County of Hennepin
v. Brotherhood of Gethsemane, 8 N. W. Rep. 595; 5 Am. & Eng.
Enc. L. 897. The rule is that exemption from taxation is not lost
by temporary suspicion of the charity. 12 Am. & Eng. Enc. L. 381.

George A. Bangs and W. L. T. Goodison, for respondents.

Exemptions are strictly construed. The presumption is, that
the state has granted in express terms all it intended to grant at
all. Cooley on Taxation, 205; 1 Destey on Taxation, 108; 25 Am.
& Eng. Enc. L. 157. The word “institution” in the exempting
statute is used to designate a corporation or other organized body
instituted to administer the charity, and that the real estate de-
scribed as belonging to such institution has reference to property
owned by the institution. Humphrey v. Little Sisters of the Poor,
29 Ohio St. 201; St. Monica Church v. New York, 119 N. Y. 91,
23 N. E. Rep. 294; Hegaray v. New York, 13 N. Y. 220; Nash-
ville v. Ward, (Tenn.) 16 Lea, 27; State v. Ross, 24 N. J. L. 497;
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Morris v. Lone Star Chapter No. 6, 68 Tex. 698, 5 S. W. Rep.
519; Dodge v. Williams, 46 Wis. 100; Nobles v. Hamline, 46
Minn. 316, 48 N. W. Rep. 1119; People v. Western Seamen Friends
Society, 87 1ll. 246. This suit cannot be maintained by the plaintiff
because, since the institution of the suit, the property was sold to
the Grand Forks Deaconess Hospital. Jurisdiction will be exercised
by the court only in behalf of parties interested in the transaction
or subject-matter of the proceeding which it is sought to enjoin,
and one who has no personal interest in the matter is not entitled
to relief. High on Injunctions, 1177; Swmith v. Brittenhan, 109 IlL.

540.

WaLLiN, J.  The object of this action is to cancel taxes assessed
in 1898 against a certain lot, and bulding thereon used as a hospital,
and situated in the city of Grand Forks. Nearly all the facts, and
all which we deem to be important, are uncontroverted. It is
admitted that in the month of December, 1897, the plaintiff pur-
chased the premises in question, and that the title thereto was con-
veyed to the plaintiff at that time; that the plaintiff continued to
be the sole and individual owner of the property until the month
of December, 1899, when she sold the same, and conveyed the title
_ to the purchaser. It is further conceded that during the whole of
the year 1898 the plaintiff alone, through an agent, who was her
husband, carried on and administered the hospital situated on the
premises, and that no other business was done on the premises.
The plaintiff furnished and paid for the supplies for the hospital,
and she alone bore the financial loss which resulted from operating
the hospital during the year 1898. The only fact whigch seems to be
disputed is whether the plaintiff did or did not carry on the hospital
during thie year in question for charitable purposes and none other.
Plaintiff’s contention is that she carried on the hospital exclusively
for charitable purposes, and that she had no intention to derive
any individual emoluments from the hospital, and that she did not
in fact do so. She further contends that said hospital, during her
administration thereof, was a purely public charity. For the pur-
poses of the case, we shall accept the plaintiff’s theory of the facts
as above stated, and this will call for a solution of the question—
one of pure law—whether any law exempts from taxation a hospital,
and the land upon which it is erected, when the same is conducted
solely by one individual, who owns the same, and who operates it
for public charity exclusively. »

It it elementary in the law of taxation that all property situated
within the boundaries of a state is subject to taxation by the sovereign
authority, and that a party who claims that particular property is
exempt from taxation has the burden of pointing out the law which
exempts the same. It is also well settled that laws which exempt
property from taxation will receive a strict construction. It is the
plaintift’s contention that the property is exempt from taxation by
the terms of section 1180 of the Revised Codes of 189g9. Said
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section declares that certain property enumerated therein shall be
exempt from taxation, and subdivision 6 of the section, upon which
plaintiff relies, reads as follows: ‘" All buildings belonging to in-
stitutions of purely public charity, including public hospitals, to-
gether with the land actually occupied by such institutions, shall
be exempt.” A careful reading of subdivision 6, in our opinion,
plainly shows that the legislature did not intend, in enacting this
subdivision, to exempt any and all real property which is or may
be used exclusively for charitable purposes. It is evident from
the language employed that the lawmakers intended to carefully
discriminate as between charities, and to exempt from taxation
only such as are (1) of a public character, and (2) such as belong
to “institutions of purely public charity.” Applying the provisions
of subdivision 6 to the conceded facts of this case, it at once becomes
apparent that the property involved is not exempt under subdivision
6. Concede that the property was used exclusively for charitable
purposes, and, further, that the charity was purely a “'public charity,”
still it is not exempt under the statute, for the reason that during
the time in question the property belonged to, and was operated by,
the plaintiff as an individual, and did not belong to any “institution”
whatsoever. It is not the province of the courts to comment upon
the wisdom or expediency of statutory provisions, and hence we
are not called upon to say whether the limiting and qualifying
clauses of subdivision 6, to which we have called attention, are
wise or unwise in their policy. It is enough to say that the language
of the subdivision is plain and unambiguous in its meaning. The
building and land of the plaintiff are not exempt for the reason that
the same do not belong to any “institution.” It will be conceded
that an individual or natural person cannot, under any definition
of the term *‘institution,” be described as an ‘“institution.” Hence
property owned by one individual cannot, within the meaning of
the statute, be property “belonging to an institution.”

But, apparently in anticipation of the construction which we have
here placed upon subdivision 6, counsel for the appellant takes the
position in their brief that such a construction would render sub-
division 6 unconstitutional, under the provision of a clause found
in section 176 of the state constitution, which reads as follows:
“And the legislature shall by a general law exempt from taxation
property used exclusively for school, religious, cemetery or charit-
able purposes.” The argument of counsel is that, under the broad
terms of the constitution, the legislature is required to exempt all
property used ‘“‘exclusively” for “charitable purposes,” and that
the limitations found in subdivision 6 of the statute are wholly
absent from the language emploved in the organic law of the
state. This may be conceded without proving that the plaintiff’s
property is exempt from taxation either under the provisions of
Fhe constitution or those of the statute; nor does this conclusion,
0 our judgment, require us to rule that the statute in question is
. unconmstitutional. The constitution does not, in the clause we have
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quoted, purport to exempt any property from taxation. On the
contrary, the clause under consideration lays a command upon the
legislative assembly, and requires that body, by general law, to
exempt certain property from taxation, among which is property
used exclusively for charitable purposes. This clause, therefore, is
clearly not self-executing. Its very terms look forward to and

require ulterior action upon the part of the lawmaking branch of v

the government. In commenting upon similar constitutional pro-
visions, Judge Coeoley in his treatise says: “Sometimes the con-
stitution in terms requires the legislature to enact laws on a par-
ticular subject, and here it is obvious that the requirement has only
a moral force. The legislature ought to obey it, but the right
intended to be given is only assured when the legislation is volun-
1arily enacted.” See Cooley, Const. Lim. (5th Ed.) p. 99. This
rule of construction has been applied by this court. See State v.
Swan, 1 N. D. 5, 44 N. W. Rep. 492; Roesler v. Taylor, 3 N. D.
546, 58 N. W. Rep. 342. It is sometimes difficult to determine
whether a given constitutional provision is or is not intended to
be self-executing, but no such difficulty will be encountered in the
construction of the section under consideration. Clauses are found
in this section which are obviously self-executing, while others are
clearly not so. For example, the language of the constitution is
direct and imperative when reference is made to property owned by
the state or a county. The instrument declares that such property
“shall be exempt from taxation.” On the other hand, as we have
already pointed out, the constitution has commanded the legislature
to enact a general law exempting certain other property from taxa-
tion, among which is that devoted exclusively to charitable uses.
It may possibly have been the legislative purpose, in enacting the
general exemption law embraced in section 1180, .supra, to fully
comply with this constitutional mandate; but we are not at liberty
to indulge in mere conjecture as to what was intended. Our duty
is to fairly construe the language actually employed by the legisla-
ture, and from it determine the legislative intent. In doing so,
we reach the conclusion, as has been seen, that the legislature did
not intend to go as far as the language of the constitution required
it to go. The legislature, by its language, has not exempted from
taxation any and all property devoted exclusively to charitabl
uses, but has, on the contrary, only exempted so much thereof as
belongs to “institutions” which dispense public charity. But, in
exempting only a part of the property which is or may be devoted
to charitable uses, there has been no violation of any inhibition
found in the organic law. The constitution required the legislature
to exempt what is has exempted; but the lawmaking body has not
perhaps gone to the full extent required by the very broad terms
employed in the clause we have quoted from section 176 of the
state constitution. It is certainly clear to our minds that, notwith-
standing the fact that the lcgislative branch has not seen fit to
execute the constitutional mandate to.the full measure intended, such
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omission cannot operate to annul a statute which does execute the
mandate, but only in part. Besides, if the statute is unconstitutional,;
it is obvious that no exemption can be claimed under it. Our con-
clusion is that the property described in the complaint was not
exempt from taxation during the year 1898. The judgment below
must be affirmed. All the judges concurring.

(84 N. W. Rep. 577.)

A. F. KuaNERT vs. ErasMus D. ANGELL.

Opinion filed December 4, 1900.
Negligence—Liability of Agent.

This is an action to recover damages for injuries to a team of
horses, which were received in a barbed-wire fence at a point where
said fence crossed a trail upon which the team was being driven,
which trail had previously been in common use. The fence inclosed
certain lands owned by a nonresident, whose agent defendant was
for the purpose of leasing and collecting rent. It is held, under the
facts stated in the opinion, that defendant’s control of the premises
where the injury occurred was not broad enough to render him
liable for its safe condition.

Default of Subagent.

The landowner directed the defendant to have the fence in question
erected, and included in his directions a provision for guard rails
where the accident occurred. Defendant employed a subagent to
erect the fence in accordance with such instructions. The latter
failed and neglected to put on the guard rails. It is held, under
section 4348, Rev. Codes, which provides that “the original agent
is not responsible to third persons for acts of the subagent,” that
the defendant is not liable for the injury resulting from the negli-
gence of such subagent.

Appeal from District Court, Cass County; Pollock, ].

Action by A. F. Kuhnert against Erasmus D. Angell. Judgment
for defendant. Complainant appeals. :

Affirmed.

John E. Greene, for appellant.
C. E. Bradley and Arthur B. Lee, for respondent.

Young, J. Plaintiff is seeking to recover damages for injuries
to a team of horses, received on the night of July 13, 1898, in a
barbed-wire fence, while being driven from Harwood to Fargo.
The fence in question inclosed a tract of meadow land, and had
been but recently built. It consisted of three strands of barbed wire,
and was built directly across a trail which had been traveled by
the public for a considerable time. The injury occurred while
the team was following this trial. The case has been tried twice
in the District Court, and this is the sccond appeal to this court.
At the first trial, plaintiff sought to recover under section 7550,
Rev. Codes, which provides that “every person who shall knowingly
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and willfully * * * build or place a barbed wire fence across
any well traveled trail, which has been the usual and common route
of travel for not less than one year prior to the commission of the
offense; without placing on the outside of the top tier of barbed
wire on said fence, a board, pole or other suitable protection, to be
at least sixteen feet in length, shall be guilty of a misdemeanor,
* * * and shall be liable for all damages to person or property by
reason of the same.” .Plaintiff prevailed and recovered a verdict.
Subsequently, however, defendant moved for a new trial. This was
granted by the trial court, and the order granting it was affirmed
by this court. See Kuhnert v. Angell, 8 N. D. 198, 77 N. W. Rep.
1015. When the case went back to the District Court, plaintiff
obtained leave to amend his complaint. He now seeks to recover
entirely independent of the liabilities imposed by said section 7550,
supra, and upon the express ground that defendant was guilty of
negligence in connection with the construction of the alleged danger-
ous obstruction. The complaint alleges “that on or about the 1st
day of July, A. D. 1898, the defendant negligently and carlessly
constructed, or caused to be constructed, across said road, a barb-
‘wire fence, substantially built, with three cedar posts set in the
ground, and three strands of wire securely fastened thereto, and
he negligently and carelessly failed and neglected to place any
guards upon either side of ‘said fence, or any obstruction of any
kind in said highway on either side of said fence, or provide any
means whatever to notify the persons traveling said highway of the
existence of said fence, or the danger that existed by reason thereof ;
that said fence so constructed as aforesaid, without any protection
or means provided for warning travelers, rendered the travel of
said highway dangerous, and persons and teams traveling thereon
were liable to be seriously injured by said fence, all of which the
defendant well knew.” At the close of the case a verdict was
directed for defendant on the ground that the evidence failed to
show negligence on the part of the defendant. Judgment was
entered in defendant’s favor, and plaintiff appeals therefrom.

The only error assigned which we deem it necessary to consider

is the order directing a verdict for defendant. Our inquiry, then,
is as to whether there was any evidence before the jury tending to

establish actionable negligence on the part of the defendant. On *

this point we may say that the evidence differs in no important
particular from that contained in the record on the former appeal.
The land on which the fence in question was located was owned
by one Hunt, a nonresident. It was without buildings or other
substantial improvements. Defendant is in the real estate business
in the city of Fargo. For several years he had been Hunt’s agent
for leasing said land and collecting the rent. Some time in 1898
Hunt instructed defendant to have the fence in question constructed
for the purpose of inclosing a portion of the meadow land. Hunt’s
plans for the fence corresponded with the fence actually built, with
the single exception as to guard rails. Guard rails were to be

g
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provided where it crossed the trail where the accident occurred.
In pursuance of such request defendant employed one Stenso to
build the fence ; and his instructions to the latter covered the building
of a fence in every way corresponding with the directions of his
principal, and including the provision for guard rails. Stenso con-
structed the fence, but, in violation of his contract, and also of
express direction from-defendant, failed and neglected to provide
guard rails or any other means of warning the traveling public of
danger where the fence crossed the trail in question. , It will be
" seen that defendant did no affirmative act in creating the alleged
dangerous obstruction. He neither constructed it nor caused its
construction. His entire connection with the erection of the fence
was limited to his employment of Stenso, and the purpose of that
., employment was the construction of a lawful fence, with guard rails.
'These considerations compelled us to hold on the former appeal that
the defendant was not liable under the statute, viz: section 7550,
supra; for, under the undisputed evidence, he did not knowingly
and willfully place or cause to be placed across the trail the alleged
dangerous obstruction. The willful act was that of Stenso alone.
Neither do we reach a different conclusion on the present appeal,
wherein defendant’s liability is predicated upon negligence. - The
theory of appellant’s counsel is that defendant’s agency was broad
enough to render him personally responsible for the safe condition
of the premises, and accordingly liable for injuries suffered through
an unsafe condition thereof. In support of this rule of liability the
following cases are cited: Baird v. Shipman, 132 Ill. 16, 23 N.
E. Rep. 384, 7 L. R. A. 128; Mayer v. Building Co., 104 Ala. 611,
16 South. Rep. 620, 28 L. R. A. 433; Campbell v. Sugar Co., 62
Me. 552. The doctrine of these cases is expressed by the court in
Baird v. Shipman, supra, in the following language: “An agent
of the owner of property, who has the complete control and man-
agement of the premises, and who is bound to keep them in repair,
is liable to third persons for injuries resulting to the latter, while
using the premises in an ordinary and appropriate manner, through
the neglect of said agent. And the agent cannot excuse himself
on the plea that his principal is liable. It is not his contract that
exposes him to liability to third persons, but his common-law obli-
gation to so use that which he controls as not to injure another.”
The facts in the case at bar do not bring defendant within the rule
of liability as laid down in the foregoing cases, for several reasons:
First. The rule as laid down is applicable to buildings which are
under the exclusive control of agents who are charged with the
duty of attending to repairs, whereas. the property here involved
is unoccupied land. Second, in the case under consideration the
defendant did not have complete control and management of the
premises. His authority was limited to leasing and collecting rent,
and did not extend to making improvements, such as building the
fence in question. The cases differ, also, in this: that in each of
these cases the person claiming damages for injuries was either a
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tenant or pérson lawfully on the premises, to whom a duty was
expressly due, whereas in the present case the defendant was a
trespasser at the time of the injury. Under the facts of this case,
it is clear that defendant’s general relation to the premises did
not make him responsible to either his principal or to third persons
for their safe condition.

The only remaining question, then, is whether defendant, by
reason of having employed Stenso, is responsible for his negligence.
This must be answered in the negative. The general rule of law is
that an agent is not responsible for the negligence or want of skill
of a subagent employed by him, where such employment was nec-
essary to the transaction of the business intrusted to him, and he has
used reasonable diligence in his choice as to the skill and ability of
the subagent. Tiernan v. Bank (Miss.) 40 Am. Dec. 83; Baldwin
v. Bank (La.) 45 Am. Dec. 72; Conwell v. Voorhees, 13 Ohio,
523, 42 Am. Dec. 206. In Barnard v. Coffin, 141 Mass. 37, 6 N.
E. Rep. 364, 55 Am. Rep. 443, the court said that the principle which
runs through the cases is that if an agent employs a subagent for
his principal, and by his authority, express or implied, then the
subagent is the agent of the principal, and is directly responsible
to the principal for his conduct, and, so far as damage results from
the conduct of the subagent, the agent is only responsible for a want
of due care in selecting the subagent. The doctrine of these cases
is also embodied in the statutory law of this state. Section 4348,
Rev. Codes, provides that “a subagent lawfully appointed represents
the principal in like manner with the original agent, and the original
agent is not responsible to third persons for the acts of the sub-
agent.” The rule of law embraced in the section just quoted ex-
onerates defendant from liability. He had authority to employ some
one to build the fence. The work to be done was of the com-
monest kind, and did not require skill or peculiar fitness, and in
employing Stenso he intrusted the erection of the fence to a person
competent for the purpose of his employment. That was the extent
of his duty, and, there being no breach of duty to his principal or
to the public, he cannot be charged with negligence.

We have not found it necessary to determine whether the con-
struction of the fence in question was, under the peculiar circum-
stances of this case, actionable negligence, so as to render those
legally responsible for its condition liable for damages caused there-

4

by. Our decision is confined to the single question of defendant’s

liability, and we have assumed, merely for the purposes of this
case, but without deciding the question, that the construction of
the fence in the place and manner narrated constituted actionable
negligence. The cases are numerous, however, holding that, while
barbed wire may be lawfully used for fencing purposes, neverthe-
less conditions may exist which render its use dangerous, and render
the persons responsible for its construction or neglected condition
liable for damages resulting therefrom. Carskaddon v. Mills, 5
Ind. App. 22, 31 N. E. Rep. 559; Sisk v. Crump, 112 Ind. 504, 14
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N. E. 381, 2 Am. St. Rep. 213; McFarland v. Lillard, 2 Ind. App.
160, 28 N. E. Rep. 229; Lowe v. Guard, 11 Ind. App. 472, 39 N.
E. Rep. 428; Gould v. Railroad Co., 82 Me. 122, 19 Atl. Rep. 84;
Loveland v. Gardner (Cal.) 21 Pac. Rep. 766, 4 L. R. A. 395.
Also, 12 Am. & Eng. Enc L. (2d Ed.) 1039, and cases cited. The
judgment of the District Court is affirmed. All concur.

(84 N. W. Rep. 579.)

" JounN H. WisHEK vs. CHRISTIAN BECKER.
Opinion filed December s, 1900.

County Judge—Malfeasance—Action to Remove—Parties—Complaint.

When this action was instituted the defendant was an incumbent
of the office of county judge of the county of MclIntosh, N. D,
and held said office by virtue of an election thereto. Defendant’s
original title to said office is not in question in this action, nor
does the complaint allege that the plaintiff has a special interest
in the result of this action which is peculiar to himself. The sole
object of the action is to femove the defendant from said office. As
grounds of action, the complaint charges the defendant with the
forgery of a promissory note; also with divers acts of malfeasance,
crime and misdemeanor in office; also with gross incompetency. A
preliminary motion was made in the District Court to dismiss the
action upon the ground that that court was without jurisdiction
of the subject-matter of the action. This motion ‘was denied. Held,
that this ruling was error.

Allegations of Complaint.

The complaint omitted to aver that the defendant had usurped or
intruded into said office, or was unlawfully holding or exercising the
powers of the same. Nor does the complaint allege that the de-
fendant had done or suffered any act which, “by the provisions of
law,” operated to work a forfeiture of the office or to create a vacancy
therein. Held, that the action does hot lie under the provisions of
chapter 24 of the Code of Civil Procedure, for two reasons: (a) That
.a private person who has no special interest in the result of the
action which is peculiar to himself cannot institute an action in his
own name under said chapter; (b) that the complaint did not state
a cause of action under said chapter.

Procedure.

Construing section ‘5741, Rev. Codes 1899, held, that said section
deals with procedure only, and the said section must be so con-
strued as not to enlarge the grounds of action or the remedies which
were obtainable by the quo warranto proceeding which existed prior
to the enactment of said section.

Action Not Brought in Name of Individual.

Held. further where the object of the suit is only to remove the
defendant from office upon some or all the grounds of removal enu-
merated in the constitution and statutes, that a civil action. under
chapter 24, does not lie in any case, unless facts are alleged showing
that the special remedies provided for removals from office, under
the. Codes of Civil and Criminal Procedure, are inadequate for the
purpose. Removals from office in this state may be made by the
various methods elaborated for the purpose in the constitution and
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statutes of the state. These methods are exclusive, unless it shall
appear by the complaint, in an action brought under chapter zg4,
supra, that some of the causes of removal enumerated in section
5743 of that chapter are set out as grounds of action; nor can such
an action be brought by an individual in his own name, under chapter
24, unless the complaint shows that the plaintiff has a special interest
in the action.

Statute Not Self Executing.

Sections 361, 362, Rev. Codes 1899, construed. Held that, when
construed together, said sections provide, in effect, that the removals
from office contemplated by the same can be cffected only “in the
manner provided in the Codes of Civil or Criminal Procedure.”
Neither of said sections attempts to provide a procedure, nor are
cither of the same sclf-executing.

Action For Removal Not Brought in Name of County.

Section 362 cannot, under existing laws, be enforced literally, be-
cause the several remedies for removals from office, as expressly
provided in the Codes of Civil and Criminal Procedure, will not,
under any circumstances, permit an action to remove an officer to
be instituted in the name of a county, nor in the name of an in-
dividual, unless the averments in the complaint state a cause of
action arising in favor of an individual, under the provisions of
chapter 24 of the Civil Code. :

Appeal from District Court, McIntosh County; Winchester, J.,
presiding by request. :

Action by John H. Wishek against Christian Becker, county
judge. Judgment for defendant. Plaintiff appeals.

Affirmed.

A. W. Clyde, for appellant. '
L. T. Boucher, for respondent.

WarriN, J. This is a civil action brought by the plaintiff to
remove the defendant from the office of judge of the County Court
of the county of McIntosh. The District Court, sitting without
a jury, and after a trial of the action upon its merits, made and
filed its findings, including findings of both law and fact, and
thereby fully exonerated the defendant from the various charges
against him, as set forth in the complaint. Pursuant to such find-
ings, judgment was entered in the trial court dismissing the action,
with costs. From such judgment the plaintiff has appealed to this
court, and demanded a retrial here of certain questions of fact,
which are specified in the statement of the case.

Tt is undisputed that the defendant, after holding said office
of county judge for the two terms next preceding, was re-elected,
and, after qualifying therefor by taking the official oath and giving
a bond, entered upon the discharge of the duties of said office for
the term commencing on the first Monday in January, 1899: and it
further appears that the defendant, when this action was instituted,
was, and ever since has been, an incumhent thereof.

The evidence transmitted to this court is voluminous, but, in the
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view which we have taken of the case, it becomes unnecessary to
consider the evidence. The record discloses the fact that a pre-
~ liminary motion was made in defendant’s behalf to dismiss the
action upon the ground that the trial court was without jurisdiction
of the case, the subject-matter, or the person of the defendant.
This motion was denied, and an exception was preserved to such
ruling. The jurisdiction of the trial court over the subject-matter
of the case and over the defendant’s person was likewise challenged
by the answer of the defendant.

We regard the legal question presented by the motion to dismiss,
involving, as it does, the question of jurisdiction, as being vitally
important and decisive of the case. The action was commenced by
the service of a summons and complaint, and was tried below under
the statute governing the procedure in cases tried in the District
Court without a jury. Section 5630. The complaint charges the
defendant with the commission of a felony, viz: that of forging a
promissory note; and further alleges that the defendant, while hold-
ing said office, has been guilty of misconduct, malfeasance, and
misdemeanor in office by divers acts, which are set out in detail; .
and finally charges as a ground of action that the defendant is
grossly incompetent to discharge the duties or exercise the powers
of said office. The complaint does not attempt to allege any fact
or facts tending to show that the plaintiff has any special interest
in removing, or causing the removal, of the defendant from said
office which is peculiar to himself, nor is there an allegation in the
complaint that the plaintiff has any special interest in the action
as against the defendant. There is neither allegation nor claim to
the effect that any other person than the defendant has any right,
title, or claim to said office; but, on the contrary, the complaint
shows affirmatively that the defendant was lawfully installed in
said office, and now exercises its powers, by virtue of his election
by the people, and his qualification for the office in manner and
form as the law directs. It is nowhere alleged in’'the complaint that
any of the acts or omissions of the defendant which are set out
as grounds of action are of such a character as to work a forfeiture
of said office under the provisions of any law. On the contrary,
the grounds of the action, as set out in general terms in the com-
plaint, are such grounds of removal from office as are enumerated
in sections 361, 7824, 7838, Rev. Codes. And the relief demanded
is simply that the defendant be removed from office, and that the
costs of the action be awarded to the plaintiff. Upon these aver-
ments of fact, the broad question arises whether a private person,
not having any special interest in the action which is peculiar to
himself, may, at his election, institute a civil action to remove a
county officer from his office, and do this without the sanction or
co-operation of any other person whomsoever or of any official.
If this can be done, it certainly constitutes an innovation upon the

N. D. R.—5§
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practice, and that, too, of a startling nature. Our attention has
not been called to any case reported in the adjudications which
lends its sanction to any such practice, in the absence of express
statutory permission to do so. But counsel for the appellant cited
sections 361, 362, Rev. Codes 1899, as direct authority in support
of the right of a private person to bring an action in his own name
to remove from office. It must be conceded that section 362, standing
alone, and construed without regard to other provisions of the
Codes relating to removals from office, tends to sustain the counsel’s
contention. But a well-settled rule of construction requires the
courts to construe a given statute with reference to, and in con-
nection with, all other provisions of the statute law bearing upon
the same subject-matter. Conforming to this familiar rule, we
are required to examine other sections of the Codes relating to the
matter in question. Sections 361-364 are found in the Political
Code, and neither of said sections undertakes to provide any legal
machinery or manner of procedure whereby an action to remove
an officer can be either commenced or conducted when commenced.
On the contrary, section 361 declares, in terms, that the removal
from office on the grounds named in said section shall be accom-
plished “in the manner provided in the Codes of Civil or Criminal
Procedure.” This language is plain as to its requircments, so far as
the procedure is concerned in this class of cases. Its mandate is
that the procedure to remove an officer must be found either in the
Code of Civil Procedure or in the Code of Criminal Procedure.

This statutory provision is the same, in substance, as those found
in section 1388, Compiled Laws, and it may be well to consider
just here what provisions were made under the Compiled Laws for
the removal of county officers. Turning, first, to the Code of Civil
Procedure (Comp. Laws, § § 5345-5361), we learn, by section
5345. that “the remedies formerly attained by the writ of scire
facias, the writ of quo warranto, and proceedings bv information
in the nature of quo warranto, may be obtained by civil actions under
the provisions of this chapter.” This substitutionary remedy., how-
ever, did not enlarge the scope of the relief attainable by the special
proceeding, which was swept away by this section. .On the contrary.
the relief in the form of a civil action is, in terms, limited to such
as was previously attainable under the provisions of the same chapter
of the Code. viz: chapter 26; and this chapter, at the time the
Laws of 1887 were compiled, embraced all the provisions found
in the Civil Code relating to, or providing in any manner for, the
removal of officers from office.

The inquiry, therefore, is whether, under this chapter, an action
could lawfully have been instituted by a private person in his own
name, or hy county commissioners in the name of the county. This
question, in our opinion, should receive a negative answer, under
section §348. Comp. Laws. as to an action to remove a person who
had intruded into or usurped an office. or who unlawfully held or
exercised an office, or against an officer who had “done or suffered
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an act which, by the provisions of law,” operated to work a for-
feiture of his office. No such action could lawfully be brought by a
private person in his own name, nor by county commissioners in
the name of the county. Section 5348 explicitly required that all
such actions should be brought by an official representative of the
territory, viz: by a “district attorney,” and moreover, should be:
brought in the name of the territory. It is true that a person having
a special interest in the question to be determined could be named
as a co-plaintiff with the territory, but this permissive feature of
the statute does not militate in the least against the proposition that
such actions could not be brought by or in the name of either a
private person or a county.

Turning, now, to the Code of Criminal Procedure, as it existed
in 1887, we discover that Code also elaborated a manner of pro-
cedure whereby certain officers, including county officers, could be
judicially removed from office. Sections 7080, 7095, Comp. Laws.
But said Criminal Code required that an action of this character
- should be instituted in the form of a written accusation presented by
agrand jury; and, further, that such action should be prosecuted by
an impartial public prosecutor, viz: by a district attorney. This
Code also made provision for the removal of officers as a part
of the punishment prescribed in certain cases after a regular trial
and conviction was had under the statutes regulating the procedure
in criminal actions proper. But nothing can be clearer than the
fact that in the Compiled Laws of 1887 no provision was made in
the Criminal Code whereby an action to remove an officer could be
commenced either in the name of a county or a private person:

This review of the Code provisions relating to the judicial re-
moval of officers, as embraced in the Compiled Laws, constrains this
court to conclude that the broad declaration found in section 1388,
Comp. Laws, to the effect that an action to remove an officer could
be brought either in the name of a private person or in the name of
a county, was emphatically in the nature of a promise made in the
ear only to be broken to the hope. No such action could be brought
in 1887, either under the Civil or the Criminal Code then existing,
as we have seen that another section declared, in effect, that the
“proceedings” in such actions should be governed by the Civil or
Criminal Code. Section 1388 is certainly not sclf-executing. Such
provision does not purport to prescribe the procedure which is to
govern any such action as it authorized to be brought. It therefore
was, in 1887, an incongruous and nonenforceable statutory pro-
vision, and the same may be said with equal truth, and with the
same emphasis, with respect to section 362, Rev. Codes 1899. Look-
ing at the law as embraced in the Revised Codes of 1895, we find
that the legislature by that Code made provision whereby a private
person is enabled to institute a civil action in his own name, under
the circumstances set out in chapter 24 of the Code: but no provision
is made therein, or elsewhere, in that Code, which authorizes, or
which, in our judgment, will permit, an action to be brought by
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county commissioners in the name of a county to remove an officer
from office, or to declare a forfeiture of an office. ) )
But the plaintiff in the case at bar has wholly failed to bring
himself within the provisions of chapter 24 of the Revised Codes,
and this for two independent reasons: First, the complaint shows
affirmatively that the defendant is lawfully in possession of his
office by virtue of being elected thereto and qualifying therefor, and
hence the complaint necessarily shows negatively that the defendant
has neither intruded into nor usurped said office, or that he unlaw-
fully exercises its powers; and nothing of the kind is claimed. Nor
does the complaint allege that the defendant has done or omited
to do any act which, under section 5743, subd. 2, operates, ipso
facto, to forfeit the office. Nowhere does the complaint state that
the defendant has been convicted of any felony, or of any offense
involving moral turpitude, or a violation of his official oath, so
as to bring the case under the provisions relating to creating va-
cancies in office, as found in section 359, Rev. Codes. Nor is it
alleged that either or all of the acts set out as grounds of action
operate under any provisions of law to which reference is made to
work a forfeiture of office, without a previous conviction in a
criminal action. It is true that, under certain provisions of law,
particular acts done or omitted by an officer operate to work a
forfeiture of office in advance of, and without regard to, a con-
viction and sentence in a criminal action. This class of acts furnishes
original grounds of action, under said section 5743. This distinction
is pointed out in State v. Wilson, 30 Kan. 661, 2 Pac. Rep. 828,
and cases cited. But, as has been said, the complaint in this case
places no ground of forfeiture under any provision of law. Nor
has the plaintiff set out anv facts showing that he is entitled to be
inducted into the office. which allegations would be essential in an
action brought by a private person, under chapter 24. See section
492, Mechem, Pub. Off. We have seen that, under the amendments
introduced by the Codes of 1895, a private person may bring an
independent action in his own name, under chapter 24, under the
circumstances set out in the amended Code. See section §742. But
this plaintiff is not in a position to avail himself of the new and
important privilege conferred hy said section. Plaintiff omits to
allege that he has anv “special interest in the action” as against
the defendant. See section §743, Rev. Codes 1895. 1899. This
omission is clearly fatal. inasmuch as it appears that the action can
be regarded .onlv as a civil action brought to remove a county
officer in the name of an individual plaintiff. who is an inter-
meddler, and has volunteered to champion the rights of the state or
the public in a case where he has no special interest in the action or
in the results of the action. Chapter 24. as amended. does not lend
any sanction to an action so brought. An action to declare an office
vacant, or to oust an intruder, is primarilv and historically an action
instituted bv the sovereign authoritv, and, in the ahsence of statute,
no such action can be prosecuted by a private person in his own
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name, who fails to show a special interest in himself as against the
defendant. This proposition has the support of a decided weight
of authority. We cite only a few cases. See Barnum v. Gilman,
27 Minn. 466, 8 N. W. Rep. 375. In the case of Vrooman v. Michie,
69 Mich. 42, 36 N. W. Rep. 749, Mr. Justice Campbell, speaking for
the court, used the following language: “No private citizen has
any right to compel an officer to show title until he has shown his
own right in the first place to attack it. In such a controversy
it is manifest that a plea showing the relator has no rights is as
appropriate as one setting up title in the respondent.” See Miller v.
Town of Palermo, 12 Kan. 21; State v. Stein, 13 Neb. 529, 14
N. W. 481; State v. Boal, 46 Mo. 528. But in this connection it is
very important to discriminate as between actions brought by a
citizen and taxpayers to vindicate a public right. Under a decided
weight of modern authority, this can be done in many cases, and
such is the established rule in this state. But actions brought under
chapter 24 of the Code of Civil Procedure are exceptions to this rule,
and made such by the terms of section 5743, as above explained. But
in this case the complaint would be insufficient, under the more
liberal general rule, for the reason that it omits to state that the
plaintiff is either a citizen of the state or a taxpayer therein; but
this fault could have been cured by amendment, and does not, there-
fore, go to the jurisdiction. ~

But, secondly, this action will not lie because it appears affirma-
tively by the complaint that it was not brought under chapter 24
of the Civil Code, but was distinctively brought to remove the de-
fendant from office upon statutory grounds of removal. The
grounds of the action are grounds of removal from office eo nomine,
as set forth in the constitution and statutes of the state. See Const.
§ 197; Rev. Codes, § § 361, 7824. As has been said, the relief
demanded is only that the defendant be removed from said office,
with costs of the action. Therefore the grounds of action and the
prayer for relief alike denote the theory of the action entertained by
the plaintiff, and also the specific purpose of the suit; and this
presents the legal question whether a civil action will lie, under
the general provisions of the Code of Civil Procedure, in the name
of a private person, to remove a county officer from office, on the
special grounds enumerated in the statute, in any case where the
right to remove is not based upon the ground that the defendant
has intruded into or usurped the office, or unlawfully exercised its
powers, and where no facts are stated tending to show that the
defendant has done or suffered an act which operates to forfeit his
office under express provisions of law. We are satisfied, under well-
settled legal principles, that such an action will not lie in this state,
and we place this ruling primarily upon the gencral ground that
the legislature has devised particular modes and methods of removing
all public officers of this state, and which modes and methods,
in our opinion, are exclusive. See Rev. Codes, § § 110, 136, 7796-
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7838, inclusive. The special legislation machinery for removing
officers includes, among others, removals by the governor, removals
by impeachment, removals by a criminal action based upon an
accusation presented to the District Court by a grand jury, and,
finally, a removal by a civil proceeding of a summary nature con-
ducted in the District Court. It is significant, too, that none of these
modes of removal can be resorted to without the co-operation of
some representative of the public, and this harmonizes with the
primary rule governing such actions at the common law. In re-
movals by judicial proceedings, under these statutes, the public is
represented by the state's attorney, and, unless a jury is waived, no
removal can be accomplished by such proceedings without the inter-
vention of a jury. And just here it may be proper to note the
fact that the defendant demanded a jury trial, and the same was
denied in the District Court. The further fact is significant that,
under the legislative methods relating only to removals from office,
no judgment can extend to a fine, but is limited either to a removal
with the costs of the action, or to such removal coupled with a
clause disqualifying the accused from holding office. If the rule
should be established in this state that a private individual having
no special interest in the matter may, without let or hinderance from
any officer or public representative, institute a civil action to remove
an officer upon the grounds of removal enumerated in the constitu-
tion and statute, it follows, of course, that such a removal from
office may be accomplished, not only by diverse methods, but also
without any of the safeguards which the law is careful to throw
around such officer, including the right of trial by jury. A civil
action, under the Code, is not to be tried by a jury, except in the
cases named in the Code of Civil Procedure, and these do not
include an action to remove an officer. The practical results of such
a holding, in our opinion, would very likely be that all actions
thereafter commenced for the removal of officers would be civil
actions, to the exclusion of those actions and proceedings which have
been especially elaborated by the lawmaker to accomplish the same
result. We cannot lend our sanction to any such unjust and absurd
conclusion as that would be suggested. Besides, it is well settled
that quo warranto will not lie when the causes of removal are
prescribed by the statute, if the statute also prescribes a special
mode of removal, which is adequate to the purpose. See State v.
Mc Lain (Ohio Sup.) 50 N. E. Rep. 9o7; State v. Dowland, 33
Minn. 536, 24 N. W. Rep. 188; State v. Hixon, 27 Ark. 398;
Tarbox v. Sughrue, 36 Kan. 225, 12 Pac. Rep. 935.

Counsel for the plaintiff has omitted to cite any sections of the
Code particularly relied upon by him as governing the procedure
which is to be had in this action. True, counsel says the action
itself is brought under sections 361, 362, Rev. Codes; but in this
connection counse]l neglects to call the attention of this court to
specific statutory provisions which govern actions brought under
sections 361, 362. Counsel cites chapter 24, relative to quo warranto
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remedies; also section 5181 of the Revised Codes, which abrogates
the pre-existing forms of action, and the distinctions formerly ex-
isting between actions at law and suits in equity, and declares that
one action, called a civil action, shall be resorted to in all cases for
the protection of private rights and the redress of private wrongs.
But in this connection the learned counsel has failed to advise this
court as to the practical matter whether this action is to be governed
in fact by chapter 24, or, on the other hand, whether we are to be
guided by any clues relating to procedure which are suggested by
the terms employed in section §181. Counsel declares that neither
chapter 24 nor section 5181 are restrictive in their terms, but this
suggestion of counsel lends little aid to this court in solving the
practical question of the remedy. We have seen that neither section
361 nor 362 undertakes to provide any legal machinery whereby
actions can be instituted by a private person or in the name of a
county, and also that whatever actions are to be brought pursuant to
said sections must be conducted under provisions found in the Codes
of Civil and Criminal Procedure. We have further ascertained that
no provisions are found in any part of the Code of Civil Procedure
which sanction any practice or procedure whereby a private suitor,
who has no special interest in the action, may in his own name
institute a civil action to oust an officer from his office, and it is
transparently clear that the Criminal Code affords no such right.
From this it follows, as already remarked, that section 362 is a
dead letter, not self-executing, and mcapab]e of practical enforce-
ment. It must be conceded that there is no express inhibition found
in section 5181 of the Revised Codes, or elsewhere in the Code of
Civil Procedure, which in terms prevents the bringing of civil actions
in the name of a county or of an individual for the purpose of oust-
ing an officer on purely public grounds, and in the absence of
private interests. Nevertheless, we are compelled to hold that such
an inhibition is necessarily 1mplled and this for reasons already
sufficiently explained.

In reachmg our conclusions in this case, we have been influenced
to a degree by the consideration that actions to remove public
officers from the earliest times have been uniformly brought in
the name of sovereign authority, and that, too, by the direct inter-
vention of the official representative of such authority. Originally,
such actions were brought with reference to the public interests
alorie, to the exclusion of merely private rights or claims. It is
true that under modern statutes, which have been enacted chiefly to
subserve convenience, private persons, having special and personal in-
terests to protect, are permitted to join as co-plaintiffs in such actions.
This state has gone a step further by enacting a statute which allows
an action of this character to be instituted by an individual in his
own name in cases where the plaintiff has a special interest in the
action. But, in our opinion, the legislation of this state, when
construed as a whole, evinces an unmistakably policy to conform to
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the common-law theory of actions which are brought solely to protect
public interests by removing officials from office. All statutes in
this state which are enacted expressly to provide the legal ma-
chinery which is to control removals made by the courts carefully
retained the safeguards which existed at common law, and which
are best adapted to the protection both of the officer and the public,
including the right of trial by jury. Nor have we overlooked the
case of Minnehaha Co. v. Thorne (S. D.) 61 N. W. Rep. 688,
which is a South Dakota case, and based upon the statute as it
appears in the Compiled Laws. The grounds upon which we place
our decision in this case seem not to have been presented in that
case; but counsel and court alike assumed that section 1388, Comp.
Laws, was enforceable, and that there were provisions in the Code
of Civil Procedure specifying the manner in which such an action,
instituted solely in the interest of the public, might be brought and
prosecuted by a private person or by a county. Our investigations,
however, have served to convince us that no such provisions exist,
and, if there be any reasoning in the opinion of the learned Supreme
Court of South Dakota that conflicts with our views, we can only
express our regret, while adhering to our conclusions. Our con-
clusion is that this action will not lie, and that the District Court
erred in denying the preliminary motion to dismiss the same. The
judgment of dismissal should be affirmed, with costs of both courts
to the defendant. It will be so ordered. All the judges concurring.
(84 N. W. Rep. 590.)

Joun H. WrisHEK @s. Casstus C. HaMMoOND.
Opinion filed December 5, 1900.

/
Appeal—Acceptance of Benefits.

While it is a genecral rule that a party cannot appeal from a
judgment after he has to any extent accepted the benefits thereof,
yvet, where a decree consists of two distinct parts, the receipt of
benefits under one portion will not bar an appeal from the other
portion, where such appeal cannot in any manner affect that portion
under which the benefits were received.

Dissolution of Partnership—Division of Assets.

Where a decree dissolved a partnership between the parties to
the action, and directed the division between them of certain specific
partnership assets, and also gave one parther a money judgment
against the other for a certain amount, but in no manner made such
judgment a lien upon the share of the assets belonging to the debtor
partner, and the specific assets were subsequently divided as directed,
and afterwards the debtor partner appealed from the money judg-
ment, the other party cannot be heard to say that by the division he
was deprived of the right to have his judgment declared a lien upon
the share of the partnership assets belonging to the debtor partner,
under section 4377, Rev. Codes 1899. He lost that right when he
failed to secure it under his decree,
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Contract to Secure Public Office and Divide Salary—Void.

A provision in a partnership contract by which the partics agree
to procure the appointment of one partner to a public office, and
that the fces arising from such ofice shall inure to the benefit
of the firm, comes within the prohibition found in sections 69r1,
6912, Rev. Codes 1899, and is void.

Judgment Modified.
Judgment below modified on certain questions of fact discussed
in opinion.
Appeal from District Court, McIntosh County; Lauder, J.
Action by John H. Wishck against Cassius C. Hammond. From
the judgment, both parties appeal.
Modified. .

A. W. Clyde, for plaintiff.
L. T. Boucher, for defendant.

BarriioLoMEw, C. J. The motion to dismiss the defendant’s ap-
peal must be denied. It is based upon the proposition that appellant
has accepted a benefit under the judgment, and thereby waived his
right of appeal, or estopped himself from exercising such right.
The action was in equity for the dissolution of a partnership and an
accounting. The plaintiff and defendant had been partners in the
real estate business for some years. It appears that, when the -
action was brought, appellant was in possession of the assets of
the firm, consisting of notes and accounts and an amount of money.
The decree dissolved the partnership, and directed that the notes
and accounts be equally divided between the parties; and, if they
could not agree upon a division, then such assets were to be sold
by the sheriff, and the proceeds divided. The respondent also re-
covered a money judgment against the appellant for the sum of
$866.99. Subsequently the parties met and amicably divided the
notes and accounts, and each received his share in severalty. There-
after appellant gave notice of appeal from the judgment, and he
asks to have certain specified issues of fact retried. Cases of this
character come to this court for trial de novo, but the appellant may
specify in his statement what particular issues of fact he desires to
have retried, where he does not desire a retrial of all the issues,
and in such cases all the issues not so specified shall be deemed
properly decided by the trial court. Rev. Codes 1899, § 5630. In
this manner a party may, in effect, appeal from only a part of a
judgment or decree. In this case one of the contentions of the
parties related to the disposition of the sum of $1,134.44, which
had been received as commissions for the sale of certain Northern
Pacific Railroad lands. Appellant claimed one-half of said sum.
Respondent claimed that the sale of railroad lands was an individual
deal of his own, and did not enter into the partnership transactions.
The court held with respondent. Appellant asks a retrial of that
question of fact. He also asks a retrial of a question of fact relating
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to the payment of certain rent, wherein he claims he should have
received a credit for $50, which was denied. No other matters are
specified; hence all other questions of fact involved were, for the
purposes of this appeal, correctly decided by the trial court. It is
clear that a retrial of these questions can in no manner affect the
decree below, so far as it related to the division of the notes and
accounts. It can affect the amount of the money judgment, and
that only. In Tyler v. Shea, 4 N. D. 377, 61 N. W. Rep. 468, this
court had occasion to discuss the questions here involved, to some
extent. The general rule that a party may not accept the benefits
of a judgment, and afterwards appeal therefrom, was fully recog-
nized; but it was also shown that a party who had recovered benefits
under a judgment might subsequently appeal from a part of the
judgment, where his appeal could in no manner affect that portion
of the judgment under which the benefits were received. We there
said: “It is the possibility that his appeal may lead to a result
showing that he was not entitled to what he had received under the
judgment appealed from that defeats his right to appeal. Where
there is no such possibility, the right to appeal is unimpaired by the
acceptance of benefits under the judgment appealed from.” And
again: “But if it be possible for him to obtain a more favorable
judgment in the appellate court, without the risk of a less favorable
judgment from a new trial of the whole case there or in the lower
court, then the acceptance of what the judgment gives him is not
inconsistent with an appeal for the sole purpose of securing, without
retrial of the whole case, a decision more advantageous to himself.”
See cases there cited, and also Goodlett v. Investment Co., 94 Cal.
297, 29 Pac. Rep. 505; McIntyre v. Bank, 59 Hun, 536, 13 N. Y.
Supp. 674; Hayes v. Nourse, 107 N. Y. 578, 14 N. E. Rep. 508;
Souder's Appeal, 57 Pa. St. 498. It is sought, however, to make
the distinct portions of the decree interdependent, by claiming that
respondent had a right under section 4377, Rev. Codes 1899, to
have his money judgment declared a lien upon appellant’s portion
of the partnership assets, and that by the division the appellant has
received his share of the assets freed from any such lien. It is
enough to say that the decree below, which, in so far as it is not
appealed from, is conclusively presumed to have properly adjudicated
the equities between these parties, gave no such lien, but ordered
a disposition of the firm assets that was hopelessly inconsistent with
any such lien. The assets were as free from lien before division as
after. It may be true that before division respondent might have
appealed, and had such a lien declared by this court; but, if he saw
proper to waive that privilege by dividing the assets, if any benefit
accrued to appellant it was by reason of the waiver, and not under
the judgment. Doubtless the division of the assets precluded each
party from thereafter appealing from the entire decree, but not
from the money judgment. It may be urged that respondent would
not have consented to such division had he not understood that it
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was an acceptance of the entire decree, and that no further litigation
was to be had, and that the case presents an estoppel #n pais. Such
may have been the views of respondent, but there is nothing to
show that appellant shared those views. The right of appeal is
always favored. It may be waived by contract, but such contract
must be in writing, based upon a sufhcient consideration, and filed
in the case. Mackey v. Daniel, 59 Md. 487; Dawson v. Condy, 7
Serg. & R. 366. It may be waived by conduct, but the intention to
waive must be unmistakable. Jonhson v. Clark, 29 La. Ann. 762;
Sloane v. Anderson, 57 Wis. 128, 13 N. W. Rep. 684, 15 N. W.
Rep. 21; Hixon v. Oneida Co., 82 Wis. 515, 52 N. W. Rep. 445.
The motion is denied.

Turning now to the case upon the merits, we find that it is a
double appeal. Each party has appealed, or attempted to appeal,
from the money part of the judgment. The defendant, having first
perfected his appeal, will be designated as appellant herein. Certain
issues were made in the pleadings. These were narrowed at the
trial by the proofs, and still further limited in the findings made
by the trial court. The record before us is not a model in any
respect. We have experienced difficulty in determining just what
questions of fact are before us. Particularly is this true of the case
presented by plaintiff's appeal. In his abstract he presents 17 so-
called questions of fact, covering 4 printed pages, to which he
expects this court to respond. None of them presents in any clearly
defined manner any issue of fact made by the pleadings or covered
by the testimony, or specifically found by the trial court. And yet
indirectly they bear upon the question of the amount of the money
judgment. We shall therefore assume, for the purposes of the
case, that they are sufficient to enable us to review the questions
of fact raised by the pleadings, bearing upon the amount of the
recovery, and in so far as they were ruled adversely to the plaintiff
by the trial court. We have already stated the questions which the
defendant desires to have retried. The partnership agreement be-
tween these parties is dated January 2, 1895, and designates re-
spondent as party of the first part and appellant as party of the
second part, and recites as follows ‘“They are to do conveyancing;
make proofs, contests, and filings upon government lands; make
loans on real estate for companies and private parties; collect land
interest and make foreclosures of real estate mortgages; in fact, do
a general collecting business. * * * They are to do a general
abstracting of title business in the name of said second party, the
bonds for the same to be furnished by both parties. They are to
procure the appointment of said second party as commissioner of
the United States Court, and all money which may arise from proofs
made and other business transacted by said commissioner is to be
equally divided. They are to have their office in the building owned
by the said party of the first part, and are to pay him the sum of
$100 per year for the first year for rent, and as may be agreed
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upon after the first year.” The complaint claims the sum of $500
was received by the defendant after October, 1, 1896, for taking and
certifying in his official character, either as United States Court
commissioner or as clerk of the District Court, proofs which were
placed before him by the firm, and for doing other partnership busi-
ness, which said sum has not been accounted for by defendant. No
finding upon this point appears among the findings made by the trial
court. We find no evidence that defendant received any money
whatever from partnership business that he has not accounted for,
unless it be for final proofs, as above specificd. It appears that pursu-
ant to the provision in the contract, and chiefly at the instigation of
respondent, the appellant was appointed United States Commissioner
in the spring of 1895. It should be stated that under the contract the
firm business was transacted in the name of J. H. Wishek, that being
respondent’s name. This arrangement, as we understand it, was
for the purpose of allowing the proofs in the firm business to be
done before the appellant, as such court commissioner. Prior to
October 1, 1896, some final proofs, affidavits, etc., were made before
such commissioner, and the fees arising therefrom were treated as
firm assets. But the greater part of the proofs made by the firm
were made before the clerk of the court until that official resigned,
some time in the summer of 1896. As we understand the record,
there was an appointee to fill that position on or prior to October
1, 1896, and at the ensuing general election appellant was elected
to that office. But after the date last named it does not appear that
any fees for final proofs made before appellant, whether as com-
missioner or clerk, were treated as firm assets. We find from a
memorandum opinion of the trial court, which is in the record,
that the court did not recognize any right of the firm to such fees,
and in this the court was clearly right. The office of clerk of the
District Court came to appellant months after the partnership was
formed. So far as the record shows, it was in no manner in con-
templation when the partnership contract was executed. Any emolu-
ments arising therefrom would, of course, be the individual property
of appellant, unless he agreed to turn them in as firm earnings. The
undisputed testimony of both partics is directly opposed to this. He
absolutely refused, when solicited by respondent, to do anything of
the kind. The contract provided that the parties should procure
appellant’s appointment as court commissioner, and that the fees,
as such, should become partnership assets. This provision of the
contract is prohibited by express statute (sections 6911, 6912, Rev.
Codes 1899), and is therefore void. It is also void as against public
policy. Throop, Pub. Off. § 50; Mecchem, Pub. Off. § 351. As
both parties are here claiming under other provisions of the con-
tract, we do not stop to investigate the effect of this void provision
upon the whole contract, but accept the practical construction of
the parties, to the effect that the contract may be stripped of the void
provision, and yet stand as a valid contract. Plaintiff is entitled to
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nothing under this first claim in his complaint. Nor do we find him
entitled to anything under claims numbered 4, §, and 6, beyond what
was allowed in the trial court. These are the only claims that were
ruled in whole or in part against plaintiff, and it follows that upon
his appeal the judgment of the trial court must be affirmed.

The firm, during’ its existence, occupied office rooms in a building
belonging to respondent, and for which he seeks in this action to
recover certain rent. The contract fixed the rental for the first
year at $100, and left it to be adjusted thereafter. The firm was
in existence from January 2, 1895, until May 15, 1897. The trial
court allowed the rental for the entire time of 2 years, 4 months,
and 13 days at the rate of $100 per year, making appellant’s portion
thereof $118.43, which amount is included in the judgment against
appellant. This was clearly an oversight, as the complaint only
claimed rent from January 2, 1896, and both parties testify that the
rent for the first year was paid. The judgment must be reduced $50
by reason of this error.

But the principal contention in this case, and that to which three-
fourths of all the testimony was directed, relates to the sum of
$1,134.45 received by appellant as commissioner for the sale of
Northern Pacific Railroad lands. Respondent insists that this money
is his individual property, while appellant insists that it is firm
property. No objection is made to plaintiff’s recovery in this form
of action. The trial court found in favor of plaintiff on this issue,
and the one-half of said amount which had been retained by appel-
lant is included in the judgment of the lower court. We reach a
different conclusion. The burden was upon plaintiff. True, the
partnership contract mentions no such business, and for the very
sufficient reason that no such business was then possible in that
locality. The railroad lands were not on the market until May or
June following. Before that time a few persons had requested the
members of the firm to write letters for them, making applications
for lands. But in so doing they acted entirely for such parties, and
neither member of the firm represented the railroad company in
any manner before the lands were placed on the market. When that
was done, however, they obtained blanks, and began taking applica-
tions to purchase said lands, although they obtained no contract of
agency until in May, 1896. But that they expected and desired to
get such contract at all times after the lands were on the market,
and that thev expected such contract would be a firm contract, and
that the business would be firm business, is too clear for doubt;
and this is true even if we disregard appellant’s positive testimony.
Respondent testifies: “My procuring the agency began in 189s.”
“That was after our partnership.” When asked if he did not consult
with appellant beforc making the agency contract relative to the
commissicns to be charged, he answered : “Yes; yes, indeed.” He
was then asked: “So he understood in 1895 that vou were to get
a contract to sell these lands for the firm, and that the business was
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to be done by the firm?” And he answered: “That was the under-
standing, exactly.” He further said: “We would have done the
business for one per cent. We very anxious to do it.” Respondent
undertakes to avoid the force of this by saying that after he obtained
the contract he told appellant that he had agreed to get photographs
of different houses, and have them lithographed and put out in a
book, and that he had hired a Mr. Miles to do the work, and that
there would be expenses incurred in getting the business fixed, and
that thereupon appellant said he would have nothing to do with it,
and respondent said he would take the business himself. Appellant
swears positively that no such conversation ever occurred. Giving
the parties equal credibility, respondent must fail, as he had the
burden. But there is much in the record that corroborates appellant.
It appears that the expenses contemplated in getting out the book
were to be paid by the railroad company, and not by the firm. It
appears that no such book was ever gotten out, and none of the
alleged expenses were ever incurred. There is no provision in the
written contract of agency for any such thing. Further, it is undis-
‘puted that a portion of these commissions came from applications
that had been taken before there was any agency contract in exist-
ence. And still more convincing is the undisputed fact that appel-
lant’s relation to the railroad land business continued just the same
after the contract was received as before, and respondent testifies
that appellant continued to do more of the work, perhaps, than he
(respondent) did. There is much more in this testimony that we
think corroborates appellant, but we shall not follow it further. We
are clear that the sale of railroad lands was intended to be and
was a part of the firm business, and the commissions received there-
from were firm assets. No question of law is raised upon this
branch of the case. It follows that the judgment for the sum of
$866.99 should be reduced by the sum of $50, by reason of the in-
advertence in computing the rent, and by the further sum of $567.22,
being the one-half of the commissions received for the sale of rail-
road lands, and money judgment should be entered in favor of
plaintiff and against respondent for the remainder, to-wit: the sum
of $249.77; and the District Court of McIntosh county will modify
‘its judgment accordingly. Defendant will recover his costs in this
court upon both appeals. Modified and affirmed. All concur.

(84 N. W. Rep. 587.)

ArLprHEUS Boyp vs. HENRY W. WALLACE, et al.
Opinion filed December 15, 1900.

Judgment—Res Judicata.

One who is not a party defendant on the record in an action,
but who participates in the defense, and has an interest in the matter
in controversy in the action, and participates in the defense for the
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protection of such interest, and not as representing the interest of
the defendant of record, and where it is known to the plaintiff that
such party so participates for the protection of his own interest, is
bound by the decree rendered in the action.

Appeal from District Court, Pembina County ; Sauter, J.

Action by Alpheus Boyd against Henry W. Wallace and E. A.
Taylor. Judgment for defendants, and plaintiff appeals.

Affirmed.

W. J. Mayer and Cochrane & Corliss, for appellant.
Bosard & Bosard, for respondents.

BartHoLoMEW, C. J. This is an action to determine adverse
claims to real property. Plaintiff stands upon a naked legal right.
He cannot adduce one equitable consideration to support a decree
in his favor. In 1889 he received patents from the general govern-
ment for two quarter sections of land in Pembina county. Some
time thereafter he mortgaged each quarter section for the sum of
$1,000. He failed to pay any interest upon these mortgages, and
in due time they were foreclosed and the land sold under the fore-
closure, and in the fall of 1896 the time for redemption from such
sales was about to expire. Plaintiff was unable to procure a loan
upon the land of a sufficient amount to enable him to redeem.
In this condition he applied to the defendant Wallace, whose fin-
ancial standing was evidently better, and requested him to take a
deed of the land, and negotiate a loan thereon for an amount suffici-
ent to redeem the land. Plaintiff at that time represented that it
would take about $2,300 to redeem from the foreclosure sales. As
an inducement to Wallace, plaintiff also agreed that Wallace might
hold the land as security for a debt owing by plaintiff to Wallace,
and another debt owing by plaintiff to a brother of Wallace. The
proposition was accepted, and on November 23, 1895, plaintiff,
Alpheus Boyd, and his wife, Lucy A. Boyd, executed and delivered
to the defendant Wallace a warranty deed for said land, but no
claim is made that said deed was not taken as security as aforesaid.
Investigation disclosed that a much larger amount than plaintiff had
represented was required to clear the title to the land so that another
incumbrance could be placed thereon It appears that the taxes had
not been paid on the land, and there was a large amount due for
taxes, and there were also judgments against plaintifi. Wallace
negotiated a loan upon the land for $2,650, but a further- amount
was required to clear the title, which said amount was advanced by
Wallace from his own funds, and the sum so advanced, together
with the debts owing to Wallace and his brother, amounted to the
sum of $977.55. In Mav, 1896, the parties again came together to
adjust their matters. There is some conflict as to what occurred
at this time, but we state the facts as we find them from the evidence.
Plaintif made objections to the amount claimed by Wallace, in-
sisting that it was too large, and objected to giving any notes for
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such sum; but Wallace stated, in effect, that if any mistake had
been made it would be corrected. Thereupon the sum was divided
into two notes, maturing at different times. These notes were signed
by Lucy A. Boyd, the plaintiff’'s wife, and at plaintiff’s request
Wallace executed to Lucy A. Boyd a contract for a deed for said
land upon payment of said notes; the deed to be subject to the in-
cumbrance which Wallace had put upon the land for plaintiff’s
benefit. This was in effect a substantial compliance with the original
understanding. There is no clear reason disclosed why the contract
was given to Mrs. Boyd, unless it was because other persons were
pressing plaintiff. There is nothing in the suggestion that plaintiff
refused the contract because Wallace sought thereby to ignore the
security feature of the original transaction. The contract was in
express recognition of that feature. Plaintiff testifies that he in-
sisted that, when the deed should be given, it must be given to
him. If that be true, then the wife became the trustee for her
husband. This is not unreasonable. There is no pretense that the
wife had any property interest in the land, or that she had any
independent property. The land belonged to the husband. He
was the real party in interest. If, however, for his own convenience
he requested to have the contract made in the name of his wife in
fulfillment of the obligation of Wallace to him, he cannot repudiate
or ignore the contract thus made. After said contract was given,
Wallace transferred the notes secured thereby to his co-defendant,
Taylor, and also conveyed the land to Taylor, subject to the contract
with Lucy A. Boyd. The said notes not being paid at maturity, Wal-
lace and Taylor, as plaintiffs, brought an action against Lucy A.
Boyd to foreclose the contract, and such proceedings were had there-
‘in that a decree was entered directing the land to be sold to satisfy
the amount due upon said notes. The land was regularly sold
pursuant to said decree, and hought by the defendant Taylor, who
in due time received a sheriff’s deed therefor. On the trial of the
case at bar, plaintiff relied upon his patent title. Defendant Taylor
relied upon said sheriff’s deed. It is clear that if plaintiff is not
bound by the decree in the case of Wallace and Taylor against
Lucy A. Boyd, then he is the owner of the land, subject to the
mortgage (warranty deed in form) given to Wallace. But the trial
court held that he was bound by such decree, and such holding
receives our unqualified approval. Tt must be remembered that this
plaintiff was the real party in interest as defendant in that case,
and that, while Lucy A. Boyd was the party named in the contract,
she was the nominal party only, holding simply as a naked trustee
for her husband, and that the beneficial property rights sought to
be foreclosed were the rights of Alpheus Boyd, and that the plain-
tiffs in that action must have so known. No doubt, Alpheus Boyd
would have been a proper party defendant in that action, but he may
be bound nevertheless. The evidence shows that such case was
pending for some time, and the defendant at different times was
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represented by four different attorneys, each and all of whom were-
employed by this plaintiff. Lucy A. Boyd consulted with none of
the attorneys, and gave no directions for the conduct of the case.
The answer in that case was drawn under the directions of this
plaintiff. It sets forth the same matters that would have been
pleaded had Alpheus Bovd been a defendant on the record. It
states that the contract running to Lucy A. Boyd was for the
benefit of Alpheus Boyd, and that it was made in pursuance of the
agreement entered into on November 23, 1895, when the so-called
warranty deed was given to Wallace, and was a part of that agree-
ment. It asserts that, when said contract was made, Alpheus Boyd
was not indebted to Wallace in the sum specified in the notes secured
by the contract, or in any sum. This plaintiff procured continuances
in that case upon his own application. He resisted the appointment
of a receiver upon his own affidavit. He testified as a witness for
the defense. 1In short, he conducted the case in all respects as he
would have done had he been named as defendant, and the answer
showed that he was the only party who had any beneficial rights
therein to be defended. These conditions existed: (1) He partici-
pated in the defense of that action; (2) he was interested in the
very matter in controversy in that action; (3) he participated in
such defense for the protection of his own interests, and not as
representing any interests of Lucy A. Boyd; (4) it was fully known
to the other party to the action that he defended for the protection
of his own rights, because the answer so disclosed. That he is
bound by the decree, under such circumstances, has been too often
decided to require further discussion. See Stoddard v. Thompson,
31 la. 80; Valentine v. Mahonev, 37 Cal. 289; Harvie v. Turner, 46
Mo. 444; Stanford v. Lyon (N. J. Err. & App.) 7 Atl. Rep. 869;
Society v. Manchester (R. 1.) 23 Atl. Rep. 30; Cramer v. Manu-
facturing Co., 35 C. C. A. 408, 93 Fed. Rep. 636; Bradv v. Brady,
71 Ga. 71; Association v. Rogers, 42 Minn. 123, 43 N. W. Rep.
792; Williams v. Cooper (Cal.) 57 Pac. Rep. 577. The decree of
the trial court is in all things affirmed. All concur.
(84 N. W. Rep. 760.)

F. W. REYNOLDS vs. JoSIAH STRONG.
Opinion filed April 15,' 1901.

Chattel Mortgage—Validity—Description.

A chattel mortgage upon the future earnings of a threshing rig,
which describes the engine and separator by naming the manufac-
turers thereof and giving other suitable description of power and
size, and names the owner and operator of such rig. and the period
when and the county where such future earnings are to accrue, is
not void because it omits to state the number of such engine and
separator, and the names of the persons against whom such future
earnings are to accrue.

N. D. R.—6
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Appeal from District Court, Pembina County ; Sauter, J.

Action by F. W. Reynolds against Josiah Strong. Judgment for
plaintiff. Defendant appeals.

Affirmed.

Coger & Creswell, for appellant.

Mortgages of the earnings of a threshing machine are not valid.
Minneapolis Machine Co. v. Skau, 10 S. D. 636, 75 N. W. Rep. 199;
Sanwich Mfg. Co. v. Robinson, 49 N. W. Rep. 1031. The descrip-
tion was insufficient in that it did not name the person against whom
the earnings were to accrue. Minneapolis Machine Co. v. Skau,
10 S. D. 636, 75 N. W. Rep. 199. Nor should the mortgage be a
dragnet covering the whole county. Muir v. Blake, 57 Ia. 655, 11
N. W. Rep. 621; Sykes v. Hannawalt, 5 N. D. 335, 65 N. W. Rep.
683. There is no means pointed out in the mortgage of discovering
what the net earnings of the machine may be, or anv criterion for
measuring the same. Third parties are under no obligation to ex- -
haust every possible means of information in an endeavor to interpret
a description. Speery v. Clark, 76 Ia. 506, 41 N. W. Rep. 203. A
principal may be charged upon a written contract entered into by
an agent in his own name, within his authority, though the name
of the principal does not appear in the instrument and was not dis-
closed, and the party dealing with the agent supposed that he was

acting for himself. Briggs v. Partridge, 64 N. Y. 357; Waddill v.
Sebree, 88 Va. 1012. :

Burke & Vick, for respondent.

Future earnings may be mortgaged. §§ 47071, 4705. Rev. Codes.
And the owner and operator of the threshing rig may mortgage its
future earnings. Sykes v. Hannawalt, 5 N. D. 335, 65 N. W,
Rep. 682; Sandwich Mfg. Co. v. Robinson, 85 Ia. §69. 89 N. W.
Rep. 1051, 14 L. R. A. 126. If the description in the chattel mort-
gage will enable third persons, aided by inquiries that the instrument
suggests, to identfy the property, it is sufficient. 1 Cobbey on Chattel
Mortgages, § § 155, 179; 5 Am. & Eng. Enc. L. 956; Jones on
Chattel Mortgaces, § 55. The description in the mortgage alone
does not identifv the party: it onlv furnishes the means for the
identification. Wilson v. Rustad, 7 N. D. 330; Union Nat. Bank v.
Oium. 3 N. D. 193. It is not necessary that the mortgage should
describe the person owing the accounts mortgaged. Davis v. Pitcher,
65 N. W. Rep. 1005; Smithv. MclLecan, 24 Ta. 332: Jones on Chattel
Mortgages, § 55. 5 Am. & Eng. Enc. L. 0s6. Defendant had con-
structive notice by the filing, and actual personal notice of the
mortgage before paying his claim. The filing of the mortgage alone
was sufficient notice. §§ 4733. 4734. Rev. Codes: Hostetter v.
Brooks, 4 N. D. 357; Grand Forks Nat. Bank v. Minneapolis &
Nor. Elev. Co., 6 Dak. 557; Svkes v. Hannawalt, 5 N. D. 335. And
even if the description in the mortgage were so indefinite that the
recording thereof did not give constructive notice, nevertheless it was
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good as to the defendant, who had actual notice of its existence,
and the intent as to the property which it was designed to include.
Plano Mfg. Co. v. Griffith, 75 Ia. 162. The question as to whether
the mortgage is against public policy is for the legislature and not
for the courts. Bank v. Mann, 2 N. D. 455, 51 N. W. Rep. 946;
Hostetter v. Brooks Elev. Co., 4 N. D. 357, 61 N. W. Rep. 49.
Young, J. The single question presented for determination on
this appeal is the validity of a certain chattel mortgage upon the
future earnings of a threshing rig. Plaintiff is the owner of the
mortgage by assignment. The mortgagor did threshing for the
defendant during the threshing season of 1899. The amount of
his threshing account was $125.50. The plaintiff seeks to recover
thereon, and bases his right thereto upon the mortgage in question.
The defense attacks the validity of the mortgage, and payment of
the account is alleged. The mortgage in question was duly filed
in the office of the register of deeds of Pembina county, wherein
the threshing rig was situated and operated, and where the above
account accrued. In addition, the defendant had actual notice of the
existence of the mortgage prior to making payment. The case was
tried in the District Court without a jury. Plaintiff prevailed.
Defendant appeals, and requests a trial de novo in this court. The
evidence upon which the case was submitted in the trial court
consisted of a written stipulation of facts, none of which are in
dispute. and no further reference to them is necessary. Confessedly,
the entire case hinges on the question of the validity of the chattel
mortgage. If it is valid, the plaintiff is entitled to recover; other-
wise, not. The opinions of the courts as to the validity of mortgages
of future earnings are not in harmony. In this jurisdiction, how-
ever, the question is settled in favor of the validity of such mortgages.
In Svkes v. Hannawalt, 5 N. D. 335, 65 N. W. Rep. 682, this court
held that ““it is competent for the owner and operator of a threshing
rig’ to mortgage the future earnings thereof.” In reaching that
conclusion the court was largely controlled by the statute authorizing
the creation of liens upon after-acquired property. Comp. Laws,
§ 4328 (Rev. Codes, § 4680). The Iowa rule, also, is that future
earnings may be the subject of a valid chattel mortgage. See
Manufacturing Co. v. Robinson, 83 Ta. 567, 49 N. W. Rep. 1031,
14 L. R. A. 126, and note. The contention of defendant in this case
is not that such mortgages are invalid because upon after-acquired
property, but that this particular mortgage is void ‘because the
description of the subject-matter thereof is vague and uncertain.”
It is urged that the failure to give the numbers of the engine and
separator is a fatal omission, rendering the description of the thresh-
ing rig, from the operation of which the earnings mortgaged were
to accrue, entirely insufficient. This objection is not well founded.
The description in a mortgage is for the purpose of identifving
the property, and the sufficiency thereof must be determined by the
character of the property sought to be included in the mortgage. Tt
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does not appear that either the engine or the separator had numbers,
and that it was possible to so de§cnbe them ;. but, however that may
be, they were sufficiently described otherwise.  The separator is
described as “one Gaar Scott 40x58 separator, complete., Shop No.
’ and the engine as “one Buffz}’lo Pitts 16 H. P. traction portable
engine complete, Shop No. .
op%rator is 1:é'iven, and the county of Pembina and state of North
Dakota are named as the place where it is to be operated: and .whe!'e
the earnings mortgaged are to accrue. No doubt, the insertion in
the mortgage of the numbers of the engine and separator, if they
were numbered, would have made the description more certain.
But the description given in the mortgage was in its:elf, in our
judgment, entirely sufficient to enable third persons to identify the
property, when aided by such inquiries as were suggested by the
mortgage itself, and that is all that is required. 5 Am. & Eng.
Enc. L. (2d Ed.) 956. As was said by this court in Bank v. Oium,
3 N. D. 193, 54 N. W. Rep. 1034: “Whenever a description is
challenged as insufficient, we are to inquire whether the creditor,
after inspecting the instrument, and aided by the inquiries it sug-
gests, could ascertain what property was intended to be mort-
gaged.” As to this mortgage, as we have seen, the data contained in
it made certain the ascertainment of the property intended to be
covered by it.

It is further contended that the mortgage is void “because the
persons against whom the earnings are to accrue” are not named.
This contention seemingly has support in the language of the major-
itv opinion in Manufacturing Co. v. Robinson, supra, and also in
Machine Co. v. Skau (S. D.) 75 N. W. Rep. 199. An examination
of these cases, however, discloses that there were other and con-
trolling grounds for the decisions, and we are not entirely satisfied
from the language used bv the learned courts that they meant to
hold that it is essential to the validity of a mortgage upon the future
earnings of a threshing rig that the persons against whom they are
to accrue should be actually named. However that may be, such is
not our view. We have held that future earnings may be mortgaged.
It is not possible to state in advance who the persons are who will
owe the accounts. To impose such a statement is to require the
impossible. As stated by Beck, J.. in his dissenting opinion in
Manufacturing Co. v. Robinson, supra, “The opinion defeats the
rights of the holder of the mortgage upon a ground which could not
have been provided against.” The mortgage under consideration
specified the threshing outfit from which the mortgaged accounts
were to accrue by naming the manufacturers of both the engine and
separator. Tt named the owner and operator of the rig, and desig-
nated the period of time when, and the place where, the accounts
were to accrue. A more complete description of future earnings
does not seem possible, and in this respect we therefore hold the
mortgage is not open to the objection made. The mortgage involved
in this case differs in many respects from the one considered in

The name of the owner and .
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Sykes v. Hannawalt, 5 N. D. 335, 65 N. W. Rep. 682. That case
turned upon the fact that the mortgage had not been filed. It is
true, the court in its opinion in that case said that “the following
description, to-wit: ‘all and singular the earnings of the aforesaid
rig, would not cover the earnings of the men and teams.” The
language quoted was not necessary to a decision of the question
involved in that case. However, it has no application to the case
at bar, for there is no controversy as to what the mortgage we are
considering covered. Counsel for appellant, in his brief, after re-
viewing its various provisions, correctly states that it covers “all
the threshing accounts, and the whole thereof.” The element of
uncertainty which may have existed in the Sykes case as to the
portion of the threshing accounts mortgaged is not in this case.
Judgment affirmed. All concur.

85 N. W. Rep. 987.)

WiLLiaM H. SANDERsON vs. W. H. WINCHESTER, JUDGE.
Opinion filed April 15, 1901.

Certiorari—Application—-Party Interested.

Section 6099, Rev. Codes, relating to applications for writs of
certiorari, provides that “the application must be made on affidavit
by the party beneficially interested.” FHcld, that an application tor
a writ to review an order of a district judge directing the destruction
of certain gambling devices, alleged to have becen made without, or
in excess of, jurisdiction, which application shows that the applicant
transferred his entire interest in such gambling devices to another,
and has no interest therein at the time of making the application, is
not made by “the party beneficially interested,” within the meaning
of said section.

Application of William H. Sanderson for a writ of certiorari di-
rected to W. H. Winchester, judge of the Sixth Judicial District.
Writ denied.

Miller & Maller, for plaintiff.

Cochrane & Corliss, and Oliver D. Comstock, attorney general,
fer defendant.

Young, J. Application is made to this court by one William H.
Sanderson, requesting the issuance of a writ of certiorari directed
to Hon. W. H. Winchester, judge of the Sixth Judicial District,
and requiring him to certify to this court the proceedings taken
before him wherein an order was made for the destruction of certain
gambling devices, to-wit: a roulette table, wheel, chips, etc., for
the purposes of reviewing such order, which it is alleged was made
without authority of law, and in excess of jurisdiction. The writ
must be denied, and on grounds which do not relate to the jurisdic-
tion of the district judge to make the order complained of. Section
6099, Rev. Codes, provides the method by which the writ of certiorari



86 NORTH DAKOTA REPORTS.

may be applied for. It requires that “the application must be made
on affidavit by the party beneficially interested.” The appliaction
before us is made by William H. Sanderson, and is on his affidavit.
The affidavit, however, shows affirmatively that he is not the party
beneficially interested, in this: that it sets out in detail facts show-
ing that prior to the making of the order for the destruction of
such gambling devices he sold the same to one E. J. Berry, for
value, and executed and dclivered a bill of.sale therefor. The facts
as to the sale and ownership are also corroborated by the affidavit
of Berry attached to the application. The application thus shows
affirmatively that the applicant has no interest in the gambling de-
vices which he seeks to save from destruction, and is not beneficially
interested, within the meaning of the statute, and is not, therefore,
entitled to apply for the writ. Writ denied.

WacLLin, C. J., did not sit at the hearing of the application or
participate in the decision. MORGAN, ]., concurs.
(85 N. W. Rep. 988.)

WiLLiaM N. CoLER, et al vs. ALFRED COPPIN, et al.
Opinion filed April 17, 1901.

School Township—Liability for Debts—Division.

A school township organized under chapter 44 of the Laws of
1883 became by such organization ipso facto liable for the debts
of the old districts whose territory was included in such township.

Mandamus to Compel Payment of Judgment.

When a judgment is obtained against such a township on an
indebtedness of a school district, and subsequent to the entry of such
judgment the township is divided into two school districts, the
judgment creditor may proceed to enforce such judgment against
such districts, and each will be required by mandamus to levy
a tax sufficient to pay its pro rata share of such indebtedness, based
upon the amount of its taxable property.

Appeal from District Court, Richland Count; Winchester, ].

Action by William N. Coler and others against Alfred Coppin and
others for a writ of mandamus to compel the payment of a judgment
held by claimants against defendants as directors of Dwight and
Ibsen school districts. l'rom a judgment granting the writ, de-
fendants appeal.

Affirmed.

W. E. Purcell, for appellants.

This court is bound to notice that this case has connection with
and grows out of one formerly decided by this court. 3 N. D. 249. °
All questions involved in this proceeding have been adjudicated
against the plaintiff by this court. The District Court has acted
upon such adjudication and the partics themselves have adopted and
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acted upon it, and we are all estopped from reinvestigating it. 1
Herman on Estoppel, 115; Bank v. Giman, 3 S. D. 171; Ben v.
Shoemaker, 74 N. W. Rep. 249; Kramer v. Kohn, 76 N. W. Rep.
937; Martin v. Hunters, 1 Wheat. 355. The records on the former
appeal in this action may be looked into for the purpose of ascer-
taining what facts and questions were before the court. Bank v.
Gilman, 3 S. D. 171; McKinely v. Tuttle, 42 Cal. 571; Little v.
McAdams, 38 Mo. App. 187; Donner v. Palmner, 51 Cal. 629 ; Subd.
14, § 5713d, Rev. Codes. The Supreme Court has no power to
review its former conclusions in the same case. Dyer v. Ambleton,
19 S. W. Rep. 574; Brown v. Crown, 3 Ky. 451; Burwell v.
Bergwyn, 105 N. C. 507; Gaines v. Latta, 148 U. S. 228; Baxter v.
Brooks, 29 Ark. 173; Martin v. Laffland, 18 Miss. 317. Such
questions are only reviewable on rehearing, and a court has no -
power to review them on a second appeal. Reid v. West, 70 Ill. 479;
Bell v. Woodward, 47 N. H. 539; Wyndom v. Cobb, 74 Ia. 709;
McDonald v. McKinnon, 104 Mich. 428,

John L. Pyle, and McCumber, Bogart & Forbes, for respondent.

There is no question of the power of the legislature to impose
upon a new municipality, which included all or a portion of the
territory of the old municipality, liable for the debts of the old
corporation, where the property of the latter is turned over to
and received by the former under the law. Mt Pleasant v. Beck-
with, 100 U. S. 514; 1 Dillon’s Mun. Corp. 63; State v. Lake City,
25 Minn. 404; City of Winona v. School District No. 82, 40 Minn.
13, 41 N. W. Rep. 539; DeMattos v. City, 29 Pac. Rep. 933;
Laramie County v. Albany County, 92 U. S. 307; Schriber v.
Langdale, 29 N. W. Rep. 547; Knight v. Ashland, 21 N. W. Rep.
65, 70; State v. Clevenger, 43 N. W. Rep. 243, 20 Am. St. Rep. 677
and note. Coler School District was absorbed in the Coler School
Township under the provisions of chapter 44, Laws 1883, and by
section 144 the township assumed and became liable for the district
debt.

Fisk, District Judge. This is an appeal from a judgment rend-
ered by the District Court of Richland county directing the issuance
of a peremptory writ of mandamus compelling the officers of Dwight
and Ibsen school districts to levy a tax upon the property of the
districts to pay their pro rata share of certain judgments recovered
against Dwight school township. This litigation has been before
this court twice before, and for a full statement of the facts see
opinion of Corliss, J., in 3 N. D. 249, 55 N. W. Rep. 587, 28
L. R. A. 649, and 7 N. D. 418, 75 N. W. Rep. 795. In the first
appeal it was strenuously insisted by counsel for Dwight school
township that there was no liability, upon the ground, among others,
that, as the indebtedness to collect for which an action was com-
menced was incurred by school district No. 22, Dwight school town-
ship, which was organized under Chap. 44 of the Laws of 1883, and
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which included within its boundaries the old district No. 22, and
certain other districts, did not become liable until there had been a
settlement between the several old districts included within such
school township. He contended that, until the old districts adjusted
their differences between themselves and the new school township,
the new school township organization was not completed, and hence
that no liability attached. In other words, that settlement between
the several old districts within the school township created by the law
of 1883 was a condition precedent to the absolute liability of the
newly-created school township. This court, upon that appeal, over-
ruled this contention, holding that suca settlement was not a condi-
tion precedent to the organization or liability of the school township,
and affirmed the judgment of the District Court holding the town-
.ship liable. See 3 N. D. 249, 55 N. W. Rep. 587, 28 L. R. A. 649.
Subsequently, and upon application of defendants’ counsel, this court
attempted to modify said judgment by directing that a provision be
inserted therein as tollows ‘“lhis judgment is to be enforced subject
to the provisions of sections 136-141, chapter 44, Laws 1883, the
debt on which it is rendered being a debt subject to equalization as
therein provided.” This modification was directed under the belief
that the judgment creditors could not compel the levy of a tax by
the defendants until such creditors had secured an equalization of
taxes under the statute. This was clearly erroneous, as these sections
have no relevancy to the question at all, and the attempted modifica-
tion is without any force or effect whatever. As said by Corliss, J., in
7 N. D. 421, 75 N. W. Rep. 796: *“The sections of the statute
subject to which we said the judgment must be enforced have no
relevancy whatever to the question of the enforcement of such
judgment; and the clause inserted in our judgment, was mere idle
surplusage.” Under the provisions of section 144 of said chapter
44, Laws 1883, all debts of the old districts were assumed by and
became the debts of the new school township, and all judgments
recovered against the latter upon such debts should be enforced
the same as any other judgments against such townships. It fol-
lows, therefore, that the plaintiffs have an unqualified judgment
against Dwight school township which they are entitled to collect
in the usual manner. The entry of such judgment was a final
adjudication as to the liability of such school township, and upon
affirmance by this court all controversy as to such liability was
thereby forever foreclosed. But, even if this were not so, we would
unhesitatingly approve the reasoning, and reassert the doctrine enun-
ciated in the first opinion of this court upon this branch of the
case as reported in 3 N. D. 249. 55 N. W. Rep. 587, 28 L. R. A.
649, and we expressly disapprove and overrule the language used in
the opinion in 7 N. D. 418, 75 N. W. Rep. 795, in so far as it
conflicts with these views. What was said in the latter opinion upon
this subject could not change the law of the case as settled in the
first action; and, furthermore, such language was purely obiter
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dicta, as we held that there was no appeal, the order attempted to
be appealed from not being a final order. Counsel for appellants
presents a very plausible argument in support of his position, but
the fallacy thereof consists in the fact that he builds his entire
argument upon a false premise. He asserts that the judgment as
modified by this court provides for its payment only in a certain
manner, and that this, whether right or wrong, is the law of the
case, etc. It stands with exactlyethe same force and effect as
though no modification had been attempted. The clause attempting
to modify it was wholly meaningless and nugatory, and hence every
one must treat the judgment as an unconditional judgment for the
payment of money to be enforced as all judgments are enforced.
This disposes of all questions raised by appellants except one,
which we will now briefly consider. After the liability of Dwight
school township was fixed by judgment, the territory originally con-
stituting such school township was divided into two civil townships.
By this division two new school districts were by law created, and
they are known as “Dwight” and *“Ibsen” school districts, respect-
ively. Both immediately organized themselves into school corpora-
tions, and both were made parties, and answered in this proceeding.
Each, by the act of incorporating, became liable for its proportionate
share of the indebtedness of the old township. The trial court
apportioned such indebtedness according to the taxable property in
each district, but counsel contends that the court had no right to do
this, and that such apportionment should not be based upon the
taxable property, and he refers to those provisions of the law relating
to settlements between districts and the levy of an equalization tax
to adjust such differences. We must overrule this contention, as
we are convinced that each district should be required to levy a
tax to pay its just proportion of the indebtedness of the old district
according to the proportion of its taxable property. In other words,
the entire taxable property which was formerly included in the
school district is liable for the payment of this indebtedness, and
by dividing the township each new district would be liable to such
pro rata share of the indebtedness as the amount of its taxable
property bears to the entire indebtedness, and the new districts thus
formed would be left to adjust between themselves all differences
as to their assets and liabilities. The creditors have no concern
with their adjustment of such differences. Some courts have gone
to the extent of holding that each new district is liable, and may
be required to pay the entire indebtedness of the old district, and
then look to the other district or districts for contribution. Plunket’s
Creek Tp. v. Crawford, 27 Pa. 107; Hughes v. School Dist., 72
Mo: 643. In the Missouri case it was held that where, by statute,
a municipal corporation is abolished, and several new ones are
created in its stead, and no provision is made as to the payment of
exlst.ing debts, each of the new corporations is liable for them all;
and in the latter case it was held that on the division of a township
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each fraction remains liable for the whole debt owing by the old
township, and that, if one pays the whole amount, it lays the founda-
tion for contribution. We are clearly of the opinion that these
school districts are each liable for at least their proportionate share
of these judgments according to their taxable property, and that
their officers may be-required by mandamus to levy a tax sufficient
to pay the same. Finding no error, the judgment of the District
Court is affirmed. .

MoRrGAN, J., being disqualified, Judge Fisk of the First Judicial
District sat by request.
(85 N. W. Rep. 083.)

A. E. CLENDENNING #s. M. E. Hawk.
Opinion filed April 26, 1901.

Agent to Lease Cannot Let to Himself.

An agent clothed with authority to lease the lands of his principal
is not authorized to lease the same to himself. Such authority extends
to leasing to third persons, and a lease attempted to be made to him-
self, in reliance upon such agency, is wholly unauthorized, and with-
out force or legal effect as a contract.

Ratification of Acts of Agent—Rights of Third Parties.

The rule that a principal may validate the unauthorized acts of his
agent by ratification, so as to make them valid from their inception,
is modified by the proviso that such ratification cannot affect the
rights of third persons which have intervened prior to such ratifica-
tion.

Appeal from District Court, Cass County ; Pollock, J.

Action by A. E. Clendenning against M. E. Hawk. Verdict for
defendant, and plaintiff appeals.

Reversed.

Benton, Lovell & Holt, for appellant.
Tilly & McLcod, for respondent.

Young, J. This is an action to recover damages for the alleged
conversion of a quantity of grain upon which plaintiff claims to have
had a mortgage. The case has been tried twice in the District Court,
and this is the sccond appeal to this Court. At the first trial a
verdict was directed by the Court for the defendant. A motion for
new trial was made and overruled. The order overruling the
motion was reversed upon appeal to this Court. See Clendenning
v. Hawk, 8 N. D. 419, 79 N. W. 878. A new trial was had, and a
verdict was returned by the jury for the defendant. Plaintiff again
moved for a new trial. His motion was denied, and this appeal is
from the order denying such motion. The motion is based upon
alleged errors of law occurring at the trial, relating both to the
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admission of evidence and to the instructions, as well as upon the
alleged insufficiency of the evidence. The last ground, namely,
the insufficiency of the evidence, is the only one we shall consider,
inasmuch as it is entirely decisive in appellant’s favor. It is agreed
that but a single ultimate fact is involved, and that is the ownership
of the grain upon which plaintiff claims to have a mortgage. Plain-
tiff contends that it is established by undisputed evidence that it was
owned by Keep, the maker of the mortgage. The defendant con-
tends that the jury were warranted in finding that it was owned by
her husband, W. J. Hawk, and that it was not, therefore, covered
by plaintiff’s mortgage. This presents the only question in the case.
It is conceded that all other elements necessary to a recovery by
plaintiff are established by undisputed evidence. Reference, there-
fore, will only be made to such evidence as bears upon this one
question. For a more complete statement of facts, see the opinion
in the former appeal.

Plaintiff’s chattel mortgage covered three-fourths of the grain
to be grown in 1896 upon section 25, in township 140, range 55, in
Cass County. The mortgage was given by J. M. Keep, and was duly
filed in the office of the register of deeds of Cass County. The land
described in said mortgage was owned by Enoch Noyes, Samuel
A. Reynolds, and Mrs. J. R. Bond, all of whom were nonresidents.
They styled themselves as the “*Maryland Land Company.” Keep,
the mortgagor, was their tenant, and was in possession of said
land under a written lease from the owners thereof, which lease
gave him the entire and exclusive possession from November 1,
1895, to November 1, 1896. The lease contained none of the special
and peculiar provisions by which such instruments are now gener-
ally incumbered. It provided that as rent for the premises Keep
should deliver at the elevator at Buffalo, N. D., one-fourth of the
grain grown thereon. The owners reserved a right to re-enter in case
of default in paying such rent. Keep prepared the land for crop,
seeded it, harvested and threshed the grain, and delivered one-
fourth of it at Buffalo, as provided in the lease above referred to,
and in due time it was sold, and the proceeds remitted to the owners
of the land. The grain in controversy is the remaining three-
fourths. If these were the only facts, it would be readily conceded
that Keep owned the grain in question, and that it was covered by
the mortgage.

What are the facts upon which the alleged ownership of Hawk
is based? They are few. A large amount of evidence was intro-
duced by the defendant for the purpose of showing that her husband,
W. J. Hawk, who she alleges was the owner of the grain in ques-
tion, was the agent of the owners of the land for leasing purposes.
This is flatly contradicted by the owners, but, for the purpose of
this decision, it may be conceded that he had the power to make
leases as claimed. It is upon an alleged exercise of this assumed
agency that his alleged ownership of the grain in controversy is
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based. But before considering this we will refer to an individual
transaction between Hawk and Keep, the legal effect of which
appears not to have been clearly understood, either at the former
or present trial. It appears that on May 14, 1896, a written contract
was entered into between Keep, the tenant, and defendant’s husband,
with refernce to the crop in question, a portion of which crop was
then seeded. This document names “W. ]J. Hawk, agent,” as the first
party, and J. M. Keep, as the second party. By its terms Keep
agreed “to cultivate and crop, during the year 1896,” the land in
question; “to do all the work; haul the seed from whatever place
the first party shall direct; sow, harvest, and thresh and deliver all
of said grain at Buffalo, N. D., in due and proper season, at his own
cost and expense, * * * in the name of the first party.”
Hawk agreed therein to pay to Keep the sum of four dollars per acre
for all land cropped. T1he instrument also contained the following
provision: “First party [Hawk] can have power to enter upon the
premises and take possession of same and complete this contract
himself, or by agent, at any time the second party should fail to
do the work in a good and farmlike manner, and in proper season.”
The subscriptions to the instrument were “W. J. Hawk, Agent of
First Party,” “J. M. Keep, Second Party.” Keep denies that
this contract ever became opecrative, for reasons which we need not
now consider. The character of this contract, and its effect upon the
lease then existing and in force between Keep and the owners of
the land, were considered on the former appeal. We said: *This
is clearly a contract between Keep and defendant’s husband.
Whether it was consummated, and what its legal effect was, as
between the parties thereto, it is not necessary for us to discuss; for
it is plain that, under any construction, it could not alter or super-
sede the lease of December 6, 1896, made by the owners of the land.
The ownership of the grain in question is to be determined by the
contract in force at the time it came into existence. That, as we
have seen, is the original lease, which, as between the parties, has not

been in any way affected by the subsequent arrangements of those

who were not immediate parties thereto.” There is no pretense or
claim that in making this contract Hawk was acting as agent fos the
owners of the land, so as to make it their contract, and thus bind
them to its terms. On the contrary, its existence was not made
known to them until after the grain was in the elevator at Buffalo,
when they promptly disclaimed any responsibility therefor. Hawk
himself, even, does not claim that he made it for his principals,
but expressly declares that he was acting for himself. Neither does
he claim that any act has been done by way of ratification to make
it the contract of the owners of the land. The instrument thus stands
in the record before us just as it did in the former appeal, as an
individual transaction between Hawk and Keep in itself without
force and virtue to supersede or alter the contract of lease between
Keep and the owners of land under which the former was in posses-
sion. Not only was this contract ineffective to avoid the lease, but
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it was in fact unattended by any change in Keep’s relation to the
land. He remained in possession and proceeded with his farming
operations just as though no such document was in existence. Hawk
did not take possession of the land, and by the terms of the instru-
ment was not entitled to enter, until a default had occurred, which
it appears never took place. But had Keep let Hawk into possession,
apparently it would not have made any difference; for the rule is
that “if a tenant permits a third person to occupy the premises, in
the absence of any recognition by the landlord, it is equivalent to his
personal occupancy, and is followed by the same consequences.”
Bacon v. Brown, 9 Conn. 334.

So far the facts are substantially the same as in the former appeal,
and our construction is ruled by our former decision. One propo-
sition, however, is now presented which was, not then urged or con-
sidered. Tt is that Hawk, by virtue of his agency for the owners
of the land for leasing purposes at or about the time he made the cash
contract with Keep, leased the land to himself; in other words, that
he, as agent for the owners and on their behalf, made a contract with
himself individually, wherebv for them he transferred to himself the
right to possess and use the land in question for the cropping
season of 18g6. No such pretended lease was disclosed to his prin-
cipals. Neither does it appear that at any time he has named the
duration or terms of such alleged lease to himself, so that it is
doubtful whether the mere statement that he leased the land to
himself could in any event rise to the dignitv of a contract. His
statement appears to be his construction of his acts, and is perhaps
to be attributed to the exigencies of the complicated situation in
which he finds himself, rather than as a declaration that he actually
tock steps to lease the land to himself. We may assume, however,
that so far as he had power, he did lease to himself. The question
at once arises, had he such power? Can a person occupy the double
positions of agent of one party to a contract, and be himself the
other party to it? In other words, can a person be at the same
time a vendor and vendee, or lessor and lessee, in the same tran-
saction? The principle is the same in either case, for the agent
stands in the place of his principal. Clearly not. The positions
are conflicting, incompatible, and impossible. Their interests are
adverse, rendering the union of the dual powers impossible in
one person. If this were the first time the question had arisen. we
should not hesitate for an answer. There is, however, an unbroken
line of authorities on the question. The principle is stated in 4 Kent,
Comm. 438, as follows: “A person cannot act as agent for another,
and become himself the buyer. He cannot be both buver and seller
at the same time, or connect his own interest in his dealines as an
agent or trustee for another. It is incompatible with the fiduciary
relation. ‘Emptor emit quamn minimo potest; venditor vendit, quam
maximo potest” The rule is founded on the danger of imposture,
and the presumption of the existence of fraud inaccessible to the eve
of the Court. The policy of the rule is to shut the door against
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temptation, and which, in the cases in which such relationship
exists, is decemed to be, of itself, sufficient to create the disqualifica-
tion.” This Court adopted and applied the rule in Anderson v.
Bank, 5 N. D. 80, 64 N. W. 114, wherein it was held that an
agent to sell notes could not sell them to himself, and that such
attempted purchase was in itself illegal and void. The rule, and
the reasons therefore are well stated by Rapallo, J., in Dutton v.
Willner, 52 N. Y. 312, in the following language: “It is a well
settled and salutary rule that ‘a person who undertakes to act for
another in any matter shall not, in the same matter, act for himself.’
It is only by a rigid adherence to this simple rule that all tempta-
tion can he removed from one acting in a fiduciary capacity to
abuse his trust, or seck his own advantage in the position which
it affords him. One consequence of a violation of the rule is that
the agent must, at the option of his principal, account to him for
any profit he may have made by the transaction. It matters not how
" fair the conduct of the agent may have been in the particular case,
nor that the principal would have been no better off if the agent
had strictly executed his power, nor that the principal was not in
fact injured by the intervention of the agent for his own benefit. If
the agent deals with the subiect matter of his agency, or, by depart-
ing from the instructions of his principal, obtains a better result than
could have been obtained by following them, the principal can
claim the advantage thus obtained, even though the agent may have
contributed his own funds or responsibility in producing the result.
The rule which places it bevond the power of the-agent to profit
bv such transactions is founded upon considerations of policy, and
is intended not merelv to afford a remedy for discovered frauds,
but to reach those which may be concealed; and also to prevent
them, by removing from agents and trustees all inducements to at-
tempt dealing for their own benefit in matters which thev have
undertaken for others or to which their agency or trust relates.”
The following authorities show the firmness with which the prin-
ciple has been adhered to bv the Courts: Bain v. Brown, 56 N. Y.
285; Michoud v. Gired, 4 How. 554, 11 L. Ed. 1076; Iron Co. v.
Sherman, 30 Barh, §53; Moore v. Moore, 5 N. Y. 256; Gardner
v. Ogden, 22 N. Y. 332, 78 Am. Dec. 192; Clute v. Barron. 2 Mich.
192; Dzwvight v. Blackmar, 2 Mich. 330, 57 Am. Dec. 130; Moore v.
Mandlebawm, 8 Mich. 433: People v. Township, 11 Mich. 222; Pow-
ell v. Conant, 33 Mich. 306: Copeland v.-Insurance Co., 6 Pick. 198;
Ruckman v. Berkholz, 37 N. J. Law, 437: White v. Ward, 26 Ark.
445; Fry v. Platt, 32 Kan. 62, 3 Pac. 781; Stewart v. Mather, 32
Wis. 344; Bittcher v. Krauth, 14 Bush. 713; Pratt v. Thornton, 28
Me. 355, 48 Am. Dec. 492: Matthews v. Light, 32 Me. 305; Parker
v. Vose, 45 Me. 54; Banks v. Judah, 8 Conn. 145; Church v. Ster-
ling, 16 Conn. 388: Sturdevant v. Pike, 1 Ind. 277; Kerfoot v.
Hyman, s2 TIl. s12: Cottom v. Holliday, 59 Ill. 176; Mason v.
Bawman, 62 T, 76; Hughes v. Washington, 72 11l. 84; Tewksbury
v. Spruance, 75 1ll. 187; Francis v. Kerker, 85 Ill. 190; Shannon v.



PATTERSON 7. PLUMMER. 95

Marmaduke, 14 Tex. 217; Scott v. Mann, 36 Tex. 157; Mechem,
Ag. 88 455, 462. See, also, Davis v. Hamlin, 108 1ll. 39; Valette v.
Tedens, 122 Ill. 607, 14 N. E. 52; Grumley v. Webb, 44 Mo. 444;
Gower v. Andrew, 59 Cal. 119, 43 Am. Rep. 242.

It is urged, however, that this alleged lease was validated by a
subsequent ratification by the owners of the land. It is sufficient,
for the purpose of determining this case, to say that no acts of rati-
fication are claimed to have occurred prior to the delivery of the
grain to defendant’s elevator, at which time plaintiff’s mortgage
interest had attached. It is an elementary principle that the ratifi-
cation of an unauthorized act will not operate retrospectively to the
prejudice of third persons. This principle will be found de-
clared in § 4318, Rév. Codes, which reads: ‘“No unauthorized act
can be made valid retroactively to the prejudice of third persons
without their consent.” It is entirelv clear that the ratification of
this unauthorized lease, if it was ratified, could not affect the rights
of plaintiff, which rights had become fixed long orior to the time
the acts relied upon show ratification occurred. The claim of title
in Hawk has, then, no foundation in the evidence or in the law.
On the other hand, it appears that the lease by virtue of which
Keep possessed and cultivated the land was in no way affected by
the transaction to which we have referred. He did not surrender
the written lease itself by virtue of which he entered into possession.
Neither did he abandon or surrender possession of the land. On the
uncontroverted facts, he was, as matter of law, the owner of grain
grown on said land. Had plaintiff requested a directed verdict in his
favor, it would have been error to have denied such motion. No
motion, however, having been made, we are not permitted to direct
the entry of the judgment in plaintiff’s favor to which he is entitled,
but are confined to reversing the order denying the motion for new
trial. The District Court will reverse its order, and grant a new
trial. All concur. »

(86 N. W. Rep. 114.)

DANIEL PATTERSON ws. A. L. PLUMMER.
Opinion filed May 2, 1901.

Sales—Failure to Deliver—Damages.

The measure of damages recoverable for a breach of an agreement
to deliver personal property, where the contract price has not been
paid, is fixed by section 4085. Rev. Codes, at the excess, if any. of the
value of the property to the buyer, over the amount due on the pur-
chase price.

Presumptive Value—Price at Which Could be Replaced.

Section soto, Rev. Codes. which provides that the value of prop-
erty to a buyer is deemed to be the price at which an equivalent thing
could within a reasonable time thereafter be bought in the nearest
market, is inapplicable as a means of estimating the value of property
which in itself, or through an equivalent, has no market value.
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Value of Bank Stock—Burden of Proof.

Section 5012, Rev. Codes, which provides that the value of a
written instrument is presumed to be that of the property to whxch
it entitles the owner, so far as it is applicable to certificates of
stock in a national bank fixes the presumptive value of such stock
at its par or nominal value, and the evidence to show a greater value
is upon the person asserting it.

Report of Bank Officers to Comptroller—No Evidence of Value of Stock.

The written report of the officers of a national bank to the
comptroller of the currency, made pursuant to scction 5211. Rev.
St. U. S., does not purport to give the actual or estimated value of
the bank’s property. and is incompetent, alone, as a basis from which
to deduce the actual value of the bank’s stock.

Verdict Properly Directed.

It is held in this case that a verdict was properly directed for
defendant on the ground that no damages had been proved; further,
that error was not committed in excluding evidence.

Appeal from District Court, Traill County; Pollock, J.

Action by Daniel Patterson against A. L. Plummer. Judgment
for defendant, and plaintiff appeals.

Affirmed.

W. E. Purcell and P. G. Swenson, for appellant.

Plummer offered and agreed to sell three hundred and fifty-
three shares of stock to Patterson at one hundred and thirty-five dol-
lars per share. Patterson gave him a check for the amount. Plum-
mer could not read it without his glasses and Patterson read the
check to Plummer, told him it was in payment of three hundred
fifty-three shares of stock, and asked Plummer to transfer the
stock to him. Plummer made no objection to the check. These facts
must be considered in connection with the surrounding circum-
stances. Blood v. Fargo Elcv. Co., 1 S. D. 71; Pearson v. Post, 2
Dak. 220; Milter v. May, 5 S. D. 468. There is no denial in the
answer of the facts in the complaint, wherein it is alleged that
Plummer offered and agreed to sell three hundred fifty-three shares
of stock. The number of the shares is therefore admitted by the
answer. The plaintiff is entitled to an explicit denial of every
material allegation of the complaint or to an admission of its truth,
cither by direct statement or by silence. 2 Estee’s Pl. 3171; Brown
v. Scott, 25 Cal. 189; Racouillat v. Rene, 32 Cal. 450; Gay v. Winter,
34 Cal. 153. The failure to deny a material averment is an admis-
sion of the facts contained in such averment. 2 Estee’s Pl 3172;
Burke v. Company, 12 Cal. 408; Blankman v. Vallejo, 15 Cal. 638;
Patterson v. Ely, 19 Cal. 18. Defendant having admitted the agree-
ment in his answer, is precluded from afterwards contesting the
fact that the agreement was made. Howard v. Throckmorton, 48
Cal. 482; Spangel v. Reay, 47 Cal. 608; Nation v. Cameron, 2 Dak.
347. Patterson’s letter, his testimony and tender of the check were
sufficient offer and acceptance to make a binding contract. Olson
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v. Sharpless, 55 N. W. Rep. 125; Mauring v. Lyon, 72 N. W. Rep.
72; Hurley v. Brown, 98 Mass. 545; Mcade v. Parker, 115 Mass.
413; New England Etc., v. Stanford, 165 Mass. 328; Tice v. Free-
man, 15 N. W. Rep. 674 ; Singleton v. Hill, g1 Wis. 51. Patterson’s
oral acceptance of this written offer was sufficient. Brown on
Statute of Trauds, 345. The tender of the check was sufficient,
no objection being made to it. § 3815, Rev. Codes; 25 Enc. L. go8
& note; 916 & note; McGrath v. Greneger, 39 At. Rep. 415; Walsh v.
Association, 14 S. W. Rep. 722; Gradle v. Warner, 140 Ill. 123;
Henderson v. Cass County, 107. Mo. 50. The value of choses in
action is presumed to be the amount apparently due upon them.
Anderson v. Bank, 6 N. D. 497. Plaintiff’s damage is fixed by
statute. § § 4985, 5012, Rev. Codes. The Court erred in directing a
verdict. Carson v. Gillette, 2 N. D. 255.

John Carmody, for respondent.

The offer uf Plummer to sell his stock to Patterson at.most was
an alternative one, an offer to buy or to sell. Patterson would have
to accept either proposition within a reasonable time and let Plum- -
mer know which of the offers he accepted. This he did not do,
hence the minds of the parties never met. Graff v. Buchanan, 48
N. W. Rep. 915; Talbot v. Pettigrew, 13 N. W. Rep. 576; Lincoln
v. Guy, 164 Mass. 573, 42 N. E. Rep. 95; Hough v. Brown, 19 N.
Y. 111; Frazer v. Small, 13 N. Y. Supp. 468; Thompson v. Will,
3 N. Y. Supp. 931. Plaintiff introduced evidence on the trial
tending to prove the allegation he now alleges that defendant ad-
mitted in his answer. He cannot raise this point for the first time
in the Supreme Court. Racouillat v. Rene, 22 Cal. 450. It is imma-
terial upon what ground the trial court directed a verdict in favor
of the defendant. If the defendant on the whole record was en-
titled to a directed verdict, it must stand.. Hillsboro Nat’l Bank
v. Hyde, 7 N. D. 400, 75 N. W. Rep. 781; Paulson v. Nichols &
Sheppard Co., 8 N. D. 606, 80 N. W. Rep. 765; Miller v. Oakwood,
Twp., 84 N. W. Rep. 556.

Youxg, J. Plaintiff sccks to recover damages from the defend-
ant for the breach of an alleged contract by the latter to sell and
transfer to him 353 shares of the capital stock of the Hillshoro
National Bank, at an agrecd price of $135 per share. It is alleged
in the complaint that said shares were in fact of the value of $165
each. Damages are alleged in the sum $10,590, which is the excess
of the alleged actual value of said 353 shares over the price agreed
upon in the alleged contract. The defense interposed is twofold:
First. that there was in fact no contract to sell; second, that, even
if there was plaintiff sustained no damage. At the close of plain-
tiff’s testimony, counsel for defendant moved the Court for a di-
rected verdict. This motion was granted, and the jury, pursuant
to the Court’s direction, returned a verdict for defendant. Judg-

N. D. R—7
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ment was thereafter entered dismissing the action and for costs.
Within the statutory period, plaintiff caused a statement of case to
be settled, embracing all of the evidence introduced at the trial, and
a specification of the errors which he relies upon in his appeal from
the judgment.

The direction of the verdict for defendant is assigned as error.
It is urged *‘that, upon all the evidence in the case, it should have
been submitted to the jury.” The record discloses that the trial
court in granting the motion relied upon two of the several grounds
upon which the motion was made. These were: First, failure to
prove the existence of a contract to sell; second, no damages shown.
In reviewing this assignment, we find it unnecessary to consider the
first ground referred to, namely, the question as to the existence
of the contract, for the reason that an examination of the evidence
has led us to the conclusion that the order bf the trial judge in
directing the verdict of which complaint is made was entirely proper
upon the-second ground before referred to, which is that plaintiff
failed to prove damages. The existence or nature of the con-
tract need not, therefore, be discussed; for it is conceded that a re-
covery, in any event, could not be sustained in the absence of proof
of damages. Plaintiff's contention is that he established the dam-
ages alleged in his complaint by competent evidence, and that the
direction of a verdict for defendant was therefore erroneous. The
merit of this appeal turns upon this contention. Is there any com-
petent evidence of damages?® The measure of damages recoverable
for the breach of a contract such as that we are now considering
is provided by § 4985, Rev. Codes, which reads: “The detriment
caused by the breach of a seller’s agreement to deliver personal prop-
erty, the price of which has not been fully paid in advance, is
deemed to be the excess, if any, of the value of the property to the
buyer over the amount which would have been due to the seller under
the contract, if it had been fulfilled.” In the case at bar, defendant
agree to pay $135 per share for 353 shares, or the total sum of
$47.655. The measure of recovery, then, is the excess of value, if
any, of said stock above the purchase price, no part of which has
been paid. There is no controversy as to the foregoing being the
correct measure of damages applicable to this case. That is con-
ceded by counsel for both parties. The real question in the case,
and upon which it hinges, is as to the proper method of proving
the value of the stock. How is the value of the stock to the buver
to be proved? On this counsel disagree. Counsel for defendant
urges that the value of the stock in question could only be proved
by evidence of the market value of the stock of this bank at the time
of the breach of the alleged contract to transfer, or by the market
value of shares in some other bank, and in support of this view
relies upon § so10, Rev. Codes, which provides that, “in estimating
damages, except as provided by § § sot1 and 5012 [which have
no application herel. the value of property to a buyer or owner
thereof deprived of its possession is deemed to be the price at
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which he might have bought an equivalent thing in the market
nearest to the place where the property ought to have been put into
his possession and at such time after the breach of duty upon which
his right to damages is founded as would suffice with reasonable
diligence for him to make such purchase.” The rule thus provided
is just and equitable, in that it gives to the buyer the benefit of
his bargain, and as to such property as has a market value it is con-
trolling ; but a cursory examination of the section will show that it
has no application to property which is without a market value,
and that is this case. The evidence does not disclose a single sale
of the stock of this bank at any time. Its stock was not on the
market. The defendant owned 353 of the 500 shares of the capital
stock, and the plaintiff owned a large portion of the remaining
shares. It was not only not on the market, but there were not even
private sales made. It is idle, therefore, to refer to market value
as a necessary method of estimating the actual value of this stock.
It had no market value. And it is equally idle to assert that, in
the absence of a market value for this particular stock, plaintiff must
show the market value of its equivalent. namely, the value of
stock of other banks. There can be no equivalent intrinsically, and
none in fact, unless it be of the same value; and that begs the
question. The section relied upon refers to property which in itself
or through an equivalent has a market value, such as cereals, pro-
duce, and such stocks and bonds as are the subject of daily sales
in the open market. Furthermore, proof of market value is merely
one way of proving actual value. And the rule making market value
proof of actual value applies only when an article or its equivalent
has a market value. Counsel for respondent cite Bullard v. Stone,
(Cal.) 8 Pac. 17, in support of their contention that market value
of the stock in question must be shown under the section last quoted,
which is identical in language with the statute which the California
Court had under consideration. The case is not in point. The prop-
erty involved was wheat, which had a market value, and it plainly
came under the measure laid down by the statute. No cases have
been, or, in the nature of things, can be, found, holding that the rule
relied upon is applicable to property which has no market value.
What, then, is the rule for ascertaining the value of stock which is
shown to have no market value? Counsel for appellant urge that it
is ascertained by proving what they call its “book value,” and it is
vholly upon certain evidence as to the so-called book value, to
which we will now refer, that the contention is based that damages
have been proved. No other evidence was offered as to the value
of the stock. Plaintiff called the cashier of the hank—one J. E.
Larsham—as a witness on his behalf. This witness identified an
original written report made by him as cashier, and verified by his
oath, and attested by three directors, to the comptroller of the cur-
rency pursuant to § 5211, Rev. St. U. S,, which report purported
to show in detail the financial condition of the bank, as provided
by said section, as of date December 2, 1899, which was approxim-
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ately the date of the contract in question. This document, which
is known in the record as “Exhibit 6,” was placed in evidence over
the objection that it was incompetent, and not the proper method
of proving the value of the stock. Plaintiff’s theory as to the proper
method of proving damages is made clear by the language of
counsel in offering the exhibit referred to, which we now quote:
“Exhibit 6 is offered in evidence for the purpose of showing the
value of the stock of the Hillsboro National Bank on the 2nd day
of December, 1899, in connection with the testimony of Mr. Lar-
sham.” The testimony of Larsham related to the making of the
report, and to some extent, as explanatory of its contents. He did
not—neither did any other witness—testify as to the actual value
either of the stock or of the assets of the bank. This witness and
others called by plaintiff deduced from the figures contained in
said report what is termed the “book value” of the stock. This was
obtained by adding together the capital stock, the surplus, and ugdi-
vided profits, as shown by said report, and dividing tbe total by
500, the total number of shares of stock of the bank. There is no
dispute that on this basis, if it is a competent method of ascertain-
ing the value, the stock was in fact of the actual value of $164 per
share, as alleged by plaintiff. The claim that this report is com-
petent evidence to establish the value of the bank stock on the date
of the alleged contract is necessarily based upon two propositions:
First, that the report itself proves the value of the property owned
by the bank; second that each shareholder in said bank was entitled
to one five-hundredth part of such property, or its value, for each
share owned. Counsel’s contention is that “under the provisions of
§ sor2, Rev. Codes, each share of bank stock of this bank is en-
titled to one five-hundredth part of all the property of the bank.
That, at the book value, amounts to one hundred sixtv-four dollars
a share.” Tt is apparent that, if either of these propositions are
not sustained, this theory of proving value which we are considering
must fall. And it matters not which position is erroneous. The
result is the same. If there is no evidence as to the propertv owned
by this banking corporation, or evidence of the value of such prop-
erty, it matters not that each share is entitled to its proportion, no
value of the property having heen shown. Counsel for appellant
rely upon § 5012, Rev. Codes. This section is as follows: “For the
purpose of estimating damages the value of an instrument in writ-
ing is presumed to be equal to that of the propertv to which it en-
titles the owner.” Tt is urged that under this section the stock in
question is presumed to have had a value equal to the so-called book
value. This contention cannot be sustained. In the first place, the
proposition that a holder of stock in a national bank is absolutelv
entitled to any of the property of the corporation is not correct. Tt
is true, a stock certificate gives to the owner a right to participate
to some extent in the affairs of the corporation: to receive dividends,
if there are anv; and to share in the ultimate distribution of the prop-
erty after the obligations of the corporation are discharged. Coupled
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with it, also, is the liability to assessments. It would be more ap-
propriate to say that the certificate entitled the owner to the rights
of a stockholder, rather than to specific money or chattels belonging
to the corporation. The section referred to is a common one. So
far as we have ascertained, it has been applied only to instruments
which upon their face entitle the holder to specific sums of money
or specific property, such as promissory notes, drafts, warrants, and
mortgage debts. See Survey v. Wells, Fargo & Co., 5 Cal. 124;
Fogarty v. Finley, 10 Cal. 239, 70 Am. Dec. 714; Zeigler v. Wells,
Fargo & Co., 23 Cal. 179, 83 Am. Dec. 87; Holt v. Van Eps, (Dak.)
46 N. W. 689; Cosand v. Bunker, (S. D.) 50 N. W. 84; Grigsby v.
Day, (S. D.) 70 N. W. 881. But even if the section is applicable
to certificates of bank stock, it does not aid plaintiff's contention. As
we have seen, it entitles the holder only to a shareholder’s right, and
to no specific property owned by the corporation. What is the pre-
sumptive value of the right represented by a share of stock in a
national bank, if the statute is applicable? Clearly, it is the par value
of the stock, of $100. That represents the original investment, and
is the face or par value of the shares into which the capital stock is
divided. The rule as laid down by the authorities is that where a
presumption as to the value of stock is permitted, it is that it is worth
par, and the burden is on the party who wishes to establish a dif-
ferent value to do so by competent evidence. See Appeal of Harris
(Pa.) 12 Atl. 743; Vail v. Reynolds, 118 N. Y. 297, 23 N. E. 301.
In 2 Suth. Dam. 390, the author says: “Stocks, like promissory
notes, have a nominal value, expressed in dollars or pounds sterling;
and, as we have seen, on a breach of a contract for the delivery or
transfer of stock, recovery is based on the market value, if it has
such. In the absence of that evidence of value, other circum-
stances must be resorted to, and its nominal value will perhaps be
accepted where there is no proof.” The nominal or par value of
the stock in question was $35 per share less than the plaintiff
agreed to pay for it. What evidence has been offered to show that
it had an actual value greater than its par value? None whatever.
No testimony was introduced to show the actual value of the stock,
and no evidence as to the actual value of the corporation. The re-
port of the cashier to the comptroller is not evidence of the value
either of the property or the stock. It does not purport to give an
estimate of the value of either. It is apparent that it was not within
the scope or purpose of the report to declare upon the actual values
of the various items of property owned by the corporation, and it
does not do so. It is also apparent that the sum deduced from such
reports as book value are purely arbitrary, and have no reference to-
actual value. This can be seen at once by considering that the
actual value of the stock would necessarily rise or fall with changes
in the actual value of the property of the corporation, but the book
value would not change. It would remain fixed and entirely un-
responsive to conditions rendering the asscts of the bank highly
valuable or entirely worthless. Not only does the report itself show
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that it does not furnish a standard for measuring actual value,
but it also appears in the testimony of plaintiff’s witnesses that the
so-called book value does not represent actual value. Neither have
any authorities been presented sustaining appellant’s views as to
the probative value of the report. It is true, the report does not con-
taip an estimate of the value of certain real estate, but this is but
a small fraction of the bank’s assets. Whether the report was ad-
missible for any purpose, we need not discuss or determine. It is
sufficient to say that it did not furnish evidence of the value of the
assets, or data from which the actual value of the stock could be
deduced.

W. L. Carter, a witness for plaintiff was asked this question: *Q.
Will you please state to the jury how you determine the value of
bank stock?” An objection to the question was sustained, and this
is assigned as error. It is urged that it was the jury's duty to de-
termine the value of the stock, and that it was highly desirable that
they should have a rule to govern them. This is true, but the rule
called for was one of law, belonging to the province of the court,
and not of fact, to emanate from witnesses. The objection was
properly sustained.

Neither was it error to sustain the objection to the further ques-
~ tions propounded to this same witness wherein he was asked to give
his estimate of the value of the stock in controversy, basing his
estimate upon the cashier’s report before referred to, and his gen-
eral knowledge of the reputation of the managers of the bank. As
we have scen, this report afforded no basis for determining the
actual value of ecither the assets of the bank or its stock.

It may be asked whether a recovery can,be had at all when the
stock has no market value, and, if so, how the value is to be shown.
As to this there is no doubt. In 2 Cook, Corp. § 581, the author cor-
rectly states the rule as follows: “The fact that the shares of
stock have no known market value will not prevent recovery where
the actual value is ascertainable in an action to recover damages.
"The value may be shown by showing the value of the property and
business of the corporation.” See case cited in note. In 2 Suth.
Dam. 378, a more general rule is stated, as follows: “If the article
in question has no market value, its value may be shown by proof
of such elements or facts affecting the question as exist. Recourse
may be had to the items of the cost, and its utilitv and use. And
opinions of witnesses properly informed on the subject may also be
given in respect of its value.” It appcars that plaintiff pursued
none of the methods referred to, but relied entirely upon the report
of the cashier, whicl,, as we have seen, afforded no proof of value
whatever. The verdict was therefore properly directed.

Other errors are assigned, but inasmuch as plaintiff must fail in
any event, by reason of failure to prove damages, such errors become
unimportant, and will not, therefore, be further referred to. Judg-
ment affirmed.  All concur.

(86 N. W. Rep. 111.)
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+ ALBERT E. SHEETS vs. JoHN A. PAINE.
Opinion filed May 4, 1901.

" Tax Deed—Validity —Sufficiency of Description.

This action was brought to foreclose a mortgage upon lands
situated in Nelson county, described as follows: The S. V2 and the
N. W. 14 of the S. W. 14 of Section 18, and the N. W. 14 of the
S. W. 14 of Section 19, all in township No. 150 N., of Range 58 W
The defendant, Paine, answered the complaint, and alleged title in
himself to the lands under a tax deed issued pursuant to a tax sale
for taxes of 1890. The tax deed is regular on its face, and is in the form
prescribed by section 7, Chap. 100, Laws 1891. None of the land was
attempted to be described in the assessment book of 1890, exccpt as
follows: In the column of said book headed *“Description,” and
opposite the name of the owner, the following letters and figures
are written: “S. E. 4 S. W. 4. W. 2 S. W. 4,”—which letters and
figures were opposite the figures “18” in the assessment book, in the
section column. Under the owner’s name were certain ditto marks,
and opposite these, in the column headed ‘“Description,” were the
following letters and figures: “N. W. 4 N. W, 4” And these
were followed by the figures “'19” in the section column. There was
no town or range stated opposite these letters and figures in the
assessment book; nor was there an attempt to indicate, either by
figures or ditto marks, in what town or range said sections 18 and 19
were situated. Against objection, defendant offered oral evidence
tending to show that the lands were in fact situated in township 150
of range 58. Held, that the description was fatally defective, and
could not be cured by oral evidence. The assessment was totally
void, and the defect in the description was one going to the ground
work of the tax, and jurisdictional. The tax deed in question, which
is based omr a sale for said taxes of 1890, is void.

Redemption Certificates—Liens.

Certain tax receipts and redemption certificates offered in evidence,
and referred to in the opinion, and which were given to defendant by
the county treasurer, do not operate as liens upon the land in
question. The payments made by the defendant to the treasurer for
which said tax receipts and redemption certificates were issued were
volunteered, and were not made at a time when the défendant had any
title to or interest in the land.

Appeal from District Court, Nelson County; Fisk, Dist. J.

Action by Albert E. Sheets against John A. Paine. Judgment
for plaintiff. Defendant appeals. .

Affirmed.

Newton & Smith, for appellant.
Templeton & Rex, for respondent.

~WarLin, C. J.  In this action judgment was entered for the plain-
tiff in the Court below after a trial without jury. The defendant,
Paine, alone appeals from said judgment to this Court, and in the
statement of the case a trial anew is demanded in this Court of the
entire case. The action is brought to foreclose a mortgage covering
certain real estate situated in the county of Nelson, in this state, and
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described as follows: “The south one-half and the northwest quar-
ter of the southwest quarter of section eighteen, and, the north-
west quarter of section nineteen, all in township 150 north, of range
58 west, containing 160 acres, more or less.” The complaint alleges
that the defendant, John A. Paine, claims some title or interest in
said lands, or lien thereon, under and by virtue of certain tax
sales, tax certificates, and tax deeds. The defendant, Paine, answers
the complaint and alleges ownership in himself of the lands de-
scribed in the complaint. Defendant bases his claim of ownership
upon a certain tax deed issued to defendant by the county auditor
of Nelson county, dated the 2oth day of June, 1895, and which is
in the form prescribed in § 7 of Chap. 100 of the Laws of 1891 ; and
the deed is based upon an assessment of the lands made, or
attempted to be made, in the year 1890. The answer sets out, sec-
ondly, a tax certificate describing the land, based upon a tax sale
made in December, 1892, for the taxes of 1891. This certificate is .
based upon an attempted assessment of the land made in the year
18go. The answer also sets out a redemption certificate describing
the land, based on a redemption made by the defendant from a tax
sale for the taxes charged against the land for the year 1892. The
answer next sets out that the defendant paid the taxes charged
against the land for the year 1893, and took a receipt from the county
treasurer of Nelson county for such judgment. The answer further
states that said defendant paid the taxes on the land for the year
1894, and took the treasurer’s receipt therefor. The answer also
states that the lands were sold for taxes levied thereon in the year
1895, and were struck off to said defendant, and that the defendant
received a tax certificate based upon such sale, and’ still holds and
owns the certificate. It is further alleged that the defendant pur-
chased said lands, and received and now holds a tax certificate
issued on said sale, which is based upon the taxes charged against
said lands in the year 1896. The answer further avers that defend-
ant paid the taxes assessed against the lands for the year 1898, and
took a tax receipt therefor, which he now holds. The defendant
prays for affirmative relief as follows: [Iirst, that the action be dis-
missed ; second, that the defendant be adjudged to be the owner
in fee of said land; and, finally, if the Court shall determine that the
defendant is not the owner in fee of the lands, that an accounting
‘of said taxes be had, and the amount thereof, with interest and
penalty, be added thercto, and that such aggregate be adjudged to
be a lien upon the land prior to and superior to any lien of the plain-
tiff. It is conceded that the mortgage sought to be foreclosed in
this action is the first lien on the lands in question, unless the tax
deed and tax certificates and receipts as set out in the answer are
superior to the mortgage lien, and no point is made in the appellant’s
brief which does not relate to the tax proceedings.
The defendant's tax deed is regular upon its face, but the plaintiff
claims that said deed is void for want of assessment; and in support
of this contention the plaintiff put the asscssment book for the year
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1890 in evidence, from which it appears that none of the lands in
question were attempted to be described in the assessment of that
year, except as follows: Under the heading “Name of Owner” we
find the name “Andrew Lewis.” Against this name, and in tlie
column headed *‘Description,” we find the following letters and
figures: “S.E.4S. W. 4 W.2S. W. 4.” Again, under the name
of “Lewis,” there are no ditto marks, thus: * *“ And opposite
these, and directly under said letters and figures, are found, in the
column headed *Description,” the following letters and figures: “N.
W. 4 N. W. 4.” These letters and figures, under the repeated de-
cisions of this Court, are entirely insufficient as descriptions of land
upon which title can be built up under the laws governing tax
proceedings. See Power v. Larabee, 2 N. D. 141, 49 N. W. 724;
Power v. Bowdle, 3 N. D. 107, 54 N. W. 404, 21 L. R. A. 328, 44
Am. St. Rep. 511; Keith v. Hayden, 26 Minn. 212, 2 N. W. 495;
Kern v. Clarke, 59 Minn. 70, 60 N. W. 809.

But there is another defect in the assement of 18go which is
equally fatal. The land is situated in congressional township 150 of
range 58, but this fact does not appear on the face of the assessment
book, but is omitted therefrom. In the form or blank upon which
the assessment is made there are columns headed “Township” and
“Range,” but the same do not contain either figures or ditto marks.
Opposite the name of the owner of the lands in question the spaces
in said columns are blank. At the top of the column, under the word
“Township,” “150” is written  in figures; and, under the word
“Range,” *58” is written in figures. Below these figures ditto marks
are made against all descriptions of land, down to and including
the description next preceding said name of Andrew Lewis. There
is a blank space next above the name of Lewis, in which there are
neither figures nor ditto marks, indicating either town or range; and,
as we have said, the same omission occurs opposite the name of
Lewis. It is impossible, therefore, to determine by an inspection of
this assessment either town or range in which the lands in question
are situated. The assessment shows possibly that Andrew Lewis
owns lands in sections 18 and 19 in Nelson county, but it wholly
fails to identify the particular sections, because, as has been shown,
the town and range being omitted, the particular sections cannot be
located by any data furnished by the assessor. To cure this glaring
omission in the assessment, the defendant, against objection, in-
troduced oral evidence tending to show that the lands opposite the
name of Andrew Lewis were in fact located in congressional town-
ship numbered 150 of range 58. This evidence was wholly incom-
petent to supply a radical defect in description in an assessment. An
assessment of land is required to be written in a public record, and
all subsequent steps in the process of laying the tax relate back to
such written description. This rule is no longer open to debate in the
courts of this state. In Power v. Bowdle, supra, this Court said:
‘There can be no such thing as a parol assessment of land. The law
requires a definite record, and no other evidence of the assessment
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is competent.” To this it may be added that the rights of a purchaser
at a tax sale are fixed at the time of his purchase, and his title de-
pends upon the validity of the proceedings had anterior to the pur-
chase. Nor can his rights be enlarged by any evidence introduced
to supply fatal omissions which constitute defects which are funda-
mental and jurisdictional to the tax. This Court has held, in har-
mony with an overwhelming weight of authority, that an assess-
ment of land under the revenue system of this state is a vital element
in laying a tax upon the land, and that its omission is fatal to a tax.
This rule is so inflexible that it has been applied to cases where the
statute has barred an action to annul a tax deed. The statute of
limitations does not operate in a case where the land has never been
assessed. See Koberts v. Bank,8 N. D. 504, 79 N. W. 1049 ; Sweigle
v. Gates, 9 N. D. 538, 84 N. W. 481. Nor can a tax deed based upon
a void assessment be made conclusive by any recitals contained in the
deed. This would be beyond legislative power, and would constitute
an arbitrary confiscation and transfer of property in defiance of con-
stitutional guaranties surrounding vested rights in property. In
the leading case of Mary v. Hanthorn, 148 U. S. 172, 13 Sup. Ct.
508, 37 L. Ed. 410, the Court said: "It is competent for the legis-
lature to declare that a tax deed shall be prima facie evidence not
only of the regularity of the sale, but of all prior proceedings and of
title in the purchaser; but the legislature cannot deprive one of his
property by making his adversary’s claim to it, whatever that claim
may be, conclusive of its own validity, and it cannot, therefore, make
the tax deed conclusive evidence of the holder's title to the land.”
See, also, Strode v. Washer, 17 Or. 50, 16 Pac. 926; Railroad Co. v.
Galvin, (C. C.) 85 Fed. 811. In this state and many others the rule
has become a settled rule of property that a valid assessment of land,
evidenced by a record officially made, is an essential prerequisite
to a valid tax, and that its omission is a jurisdictional defect fatal
to the tax. See case above cited. Appellant’s counsel cites § 72,
Chap. 132, Laws 1890, and argues that the deed can only be attacked
upon grounds named in said section as grounds upon which a tax
sale can be attacked. The tax sale and certificate are not directly
assailed in this case. The certificate has merged in the deed and has
been surrendered, and defendant stands on a tax deed. He has no
rights which are assured by the certificate. But the certificate
issucd on the sale would, upon grounds already stated, be as worth-
less and inoperative as the deed, and, upon the proof in this case,
would therefore be ineffectual as a lien if no-deed had been issued.
Appellant’s counsel contends that only matters prescribed by the
constitution of the state are jurisdictional to a tax. Without conced-
ing the soundness of this contention, wé are quite willing to let the
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